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PREFACE. 


With  the  present  Tolume  commences  the  report  of  the  deci- 
sions of  the  Supreme  court  of  appeals  organized  under  the  con- 
stitution of  1851.  In  this  court  is  now  vested  the  supreme 
appellate  jurisdiction  in  both  civil  and  criminal  causes. 

By  the  thirteenth  section  of  the  sixth  article  of  the  constitu- 
tion it  is  provided,  that  ^'When  a  judgment  or  decree  is  reversed 
or  affirmed  by  the  Supreme  court  of  appeals,  the  reasons  there- 
for shaU  be  stated  in  writing,  and  preserved  with  the  record 
of  the  case.''     This  provision  has  necessarily  introduced  a  con- 
siderable change  in  the  mode  of  expressing  the  decision  of  the 
court.     For  some  years  past,  with  special  exceptions,  the  court 
has  been  content  simply  to  express  in  its  judgment  or  decree 
the  grounds  on  which  its  decision  was  made,  without  giving 
the  reason  for  it.     Under  the  present  provision  of  the  consti- 
tution, the  judges  have  deemed  it  their  duty  to  set  out  fully 
the  reasons  on  which  their  opinions  are  founded.     A  conse- 
quence of  this  change  and  the  number  of  cases  directed  to  be 
reported,  have  rendered  it  impossible  to  give  the  arguments 
of  counsel,  and  bring  the  reports  for  the  year  within  the  com- 
pass of  one  volume,  which  is  all  that  by  the  statute  is  author- 
ized to  be  published  in  one  year.     Indeed,  this  volume  does 
not  contain  the  decisions  of  one  year,  but  terminates  with  the 
Ist  of  April  1853  ;  that  being  the  regular  time  for  commenc- 
ing' and  concluding  the  volume. 

The  reporter  has  deemed  it  improper  to  make  a  second  state- 
ment of  the  case,  when,  as  is  frequently  done,  the  judge  deliv- 
ering   the  opinion  of  the  court,  or  delivering  an  opinion  in 
which  the  other  judges  concur,  has  made  a  full  statement  of 
the  facta  in  his  opinion. 
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Walton  V.  Hale,  9  Gratt.  194 519 
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227 • 161 
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Supreme  Court  of  Appeals  of  Virginia. 


Parrill  v.  McKinley. 

Jnly  Term,  18G8,  Lewlsburff. 

(Absent  Dakiel  and  Lxk,*  Js.) 

[SB  Am.  Dec.  212.] 

of  Laod— Statnta  of 

h— Case  at  Bar.— Upon  a  contract  for 
tbe  excbanffe  of  land,  a  deed  executed  by  one  of 
ihe parties,  conveying  his  land  to  the  other,  though 
Qot  dellTered.  is  a  sufficient  memorandum  in 
writiof  to  bind  tbe  grantor,  under  the  statute  of 

frauds. 
a.  PSral  CoatractA— Bxchanse  of  Laod-^Part  Porform- 

S-Spedflc  EzeGiitloa.S— A  parol  contract  for  the 


VuDGi  LCB  had  been  counsel  in  the  cause. 
fCtatncta— Sale  of  Land— Statute  of  Frauds— flemo- 

nates.— A  vendor  of  land   prepares  a  deed  and 
i^CB»  it  vhich  describes  the  land,  and  states  the 
afiUHiDt  and   times   of  payment  of  the  purchase 
Booey.  This  deed  is  never  dellrered,  but  is  re- 
tained and  preserved  by  tbe  vendor.    Upon  a  bill 
Iv  Uie  vendee  for  a  specific  performance  of  the 
cmtract.  keld,  the  deed  is  a  sufficient  memorandum 
to  vritimr  of  tbe  contract,  to  satisfy  the  require- 
Beat  of  the  statute  of  frauds  and  per] uries.    Bowles 
T.  Woodson.  6  Gratt.  78.    See  also,  the  principal  case 
died  in  Cecil  v.  Clark,  44  W.  Va.  089.  80  S.  £.  Rep.  228. 
iParol  Coatracta— 3ale  of  Land— Part  Performance.— 
InlCUer  v.  Lorcntz,  »  W.  Va.  172, 10  S.  E.  Rep.  895, 
ttis  said:  "Our  cases  on  the  subject  of  part  perform- 
ance of  verbal  contracts  for  the  sale  of  land  have 
been  quite  numerous.    In  Gallagher  v.  Gallagher, 
11  W.  Va.  9,  5  S.  £.  Rep.  297,  Judgs  Sntdkb  has 
clearly  and  accurately  summed  up  the  doctrine, 
and  placed  it  on  its  true  foundation  of  estoppel 
against  the  commission  of  a  fraud  by  the  vendor, 
neb  estoppel  to  be  affirmatively  enforced  In  a  court 
of  equity  in  favor  of  tbe  vendee.    See  also,  2  Minor, 
test  8M:  Wriirht  v.  Pucket,  22  Gratt.  870.    I  have 
been  at  some  trouble  in  gathering-  up  our  cases  on 
Uie  subject    Some  of  them  are  very  instructive. 
<See  the  many  discussions  by  Judgb  Cabb  and  Judgb 
TccKEB,  who  bad  been  judges  of  the  old  chancery 
court   1 8lve  them  here  for  convenient  reference.) 
BoieT.  Nicholas  (1794),  Wythe  R.  B9;  Rowtonv.  Row- 
ton  (1808).  1  Hen.  A  M.  92;  Arfirenbrisrht  v.  Campbell 
(iaK).SHen.  &  M.  144:  Henderson  v.  Hudson  (1810),  1 
Monf.  510;  Jackson   v.  C^trlsrht  (1817),  5  Munf.  806; 
Zaae  t.  Zane  (1819).  6  Munf.  406;  Wilde  v.  Fox  (1888),  1 
Band.  (Va.)  165;  Anthony  v.  Leftwlch  (1825),  8  Rand. 
(Va.)  238  (a  leadinir  case);  Vail  v.  Nelson  (1886),  4 
Baad.(Va.)  478:  Hethv.  Wooldrldffe  (1828).  6  Rand. 
(Va)  606;  DarllniTton  v.  McC)oole,  1  Leiffh  36:  Payne 
T.Graves,  5L.eifirh  561;  Williams  v.  Lewis  (1884),  Id. 
68.  See  PifiTff  V.  Ck>rder,  12    Lieiffh   60;   Parrill  v. 
MeKiaUif,   9    Grait,  1;    Patrick    v.    Horton.    8  W. 


exchauffe  of  lands,  partly  executed  by  delivery  of 
possession,  and  acts  of  ownership  over  the  lands 
so  received  into  possession,  will  be  specifically 
enforced  in  equity. 
3.  Chancery  Practice— Specific  Performance— Amend- 
ing Bill.  I —Bill  beiuff  filed  for  the  specific  execution 

Va.  28;  Parrill  v.  McKinley.  6  W.  Va.  67;  Vlckers 
V.  Sisson,  10  W.  Va.  12;  Fleming  v.  Holt,  12  W. 
Va.  144;  Tracy  v.  Tracy's  Heirs,  14  W.  Va.  2i8: 
Baldenberff  v.  Warden,  Id.  897;  Oil  Co.  v.  Vinal,  Id. 
689;  Lorentz  V.  Lorentz.  Id.  761;  Snyder  v.  Martin. 
17  W.  Va.  876;  Pack  v.  Hansbar^er,  Id.  318;  Lydick 
V.  Railroad  Co.,/d.  427;  Middletonv.  Selby.  19  W.  Va. 
167;  Campbell  v.  Fetterman^s  Heirs,  20  W.  Va.  898; 
Renick  V.  Ludlngton,  Id.  518;  Ballard  v.  Ballard.  85 
W.  Va.  470;  Westf  all  v.  Cottrills,  34  W.  Va.  768;  Steen- 
rod*s  AdmYv.  Railroad  O)..  27  W.  Va.  1;  Kimmins 
V.  Oldham,  Id.  368;  Gallagher  v.  Gallagher,  81 W.  Va. 
9,  5  S.  B.  Rep.  297;  Blankenship  v.  Spencer.  81  W.  Va. 
510, 7  S.  £.  Rep.  438;  Frame  v.  Frame,  82  W.  Va.  468,  9 
S.  £.  Rep.  901 ;  Bogffs  v.  Bodkin,  82  W.  Va.  566, 9  S.  E. 
Rep.  891 ;  Harrison  v.  Harrison.  86  W.  Va.  666, 16  S.  E. 
Rep.  87." 

As  to  what  three  things  must  concur  in  order  to 
justify  the  court  in  granting  specific  performance 
of  a  parol  contract  for  the  sale  of  land,  see  Wright  v. 
Pucket  22  Gratt  870,  and  foot-note. 

fSpedflc  Perfonnanco— When  Denied— Laches.— In 
Rison  V.  Newberry,  90  Va.  519,  18  S.  E.  Rep.  916, 
LiACT.  J.,  in  delivering  the  opinion  of  the  court 
said:  "All  application  to  courts  to  decree  a  specific 
performance  must  depend  upon  the  circumstances, 
governed  by  the  esta  illshed  principles  of  the  court 
If  specific  performance  would  work  injustice,  or  be 
unreasonable,  a  party  will  be  left  to  his  action  for 
damages.  It  is  generally  essential  that  a  party 
seeking  a  specific  performance  should  not  have  been 
backward ;  that  he  should  not  have  held  off  until 
circumstances  may  have  changed ;  or  kept  himself 
aloof  so  as  to  enforce  or  abandon  the  contract  as 
events  might  prove  most  advantageous.  The  case 
of  Chilhowie  Iron  Co.  v.  Gardiner,  79  Va.  806,  is  very 
much  in  point  S.  V.  Railroad  Co.  v.  Lewis,  76  Va. 
883;  Haskin  v.  Agricultural  Insurance  Co..  78  Va. 
700:  Ferry  V.  Clarke,  77  Va.  897;  2  Lomax  Dig.,  p.  108; 
Parrill  v.  McKinley,  9  OratL  1 ;  Robertson  v.  Hogs- 
heads, 8  Leigh  667;  1  Story  Eq.,  sec.  603;  Graybill  v. 
Brugh,  80  Va.  895, 17  S.  E.  Rep.  568;  Ford  v.  Euker. 
86  Va.  79. 9  S.  E.  Rep.  500:  Dunsmore  v.  Lyle,  87  Va.  891, 
12  S.  E.  Rep.  610;  Reynolds  v.  Necessary,  88  Va.  185, 
18  S.  E.  Rep.  348:  Grizzle  v.  Sutherland,  88  Va.  584, 
14  S.  E.  Rep.  882;  Nalle  v.  V.  M.  Railroad  Co.,  88  Va. 
948. 14  S.  E.  Rep.  759;  Story,  Eq.  Jur.,  sec.  716;  8  Pars. 
Cont  301:  2  Tuck.  Comm.  426." 

IChancery  Practice— Amending  Bill.— As  a  general 
rule,  a  court  of  equity  will,  at  any  time  before  the 
hearing,  grant  leave  to  amend  where  the  bill  is 
defective  as  to  the  parties,  or  in  the  mistake  or 
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of  a  contract  for  the  excbanffe  of  lands,  if  It 
appears  In  the  prosrress  of  the  cause  that  the 
defendant  cannot  comply  with  his  contract  the 
plaintiff  may  amend  his  bill  and  ask  for  a  rescission 
of  the  contract,  and  for  such  other  relief  as  under 
the  circumstances  he  is  entitled  to. 

This  was  a  suit  for  the  specific  execution 
of  a  contract  for  the  exchange  of  land, 
2  brought  in  December  *18&,  in  the 
Circuit  court  of  Harrison  county,  by 
WilUam  Parrill  against  William  McKinley. 
The  bill  charged  that  in  1843  the  plaintiif 
owned  a  tract  of  land  then  in  the  county  of 
Marion,  but  afterwards  in  the  county  of 
Taylor,  containing  about  one  hundred  and 
seventy-five  acres,  on  which  he  resided. 
That  in  March  1843  he  entered  into  a  parol 
contract  with  the  defendant  who  was  his 
brother  in  law,  for  the  exchange  of  said 
land  for  an  undivided  interest  in  a  tract  of 
land  on  Buifalo  creek  in  the  county  of  Har- 
rison, owned  by  the  defendant.  By  this 
contract  the  defendant  was  to  convey  to  the 
plaintiff  his  interest  in  the  land  on  Buffalo 
creek,  and  pay  to  William  Rogers,  from 
whom  plaintiff  had  purchased  his  land,  300 
dollars ;  and  the  plaintiff  was  to  convey  to 
the  defendant  his  land  in  the  county  of 
Marion.  That  in  pursuance  of  this  con- 
tract, the  plaintiff  in  June  1843  gave  up 
his  farm  to  the  defendant,  who  took  it  into 
his  care  and  custody ;  and  he  then  residing 
in  Lewis  county,  employed  hands  to  change 
the  fencing  upon  the  farm  to  suit  his  fancy. 
That  soon  after  the  contract  was  made  the 
defendant  went  to  Rogers  and  obtained  from 
him  time  for  the  payment  to  him  of  the 
300  dollars;  and  afterwards,  desiring  to 
raise  money,  offered  to  sell  the  land. 

The  bill  further  stated  that  in  July  1843 
the  defendant  and  the  other  heirs  of  his 
father  caused  a  partition  of  their  lands  on 
Buffalo  creek  to  be  made ;  that  a  plat  of  the 
land  was  made  with  the  name  of  the  owner 
of  each  lot  written  thereon.  That  the  de- 
fendant joined  with  the  other  heirs  in  mak- 
ing deeds  according  to  the  said  partition ; 
and  one  of  the  deeds   so    made   and   signed 

omission  of  any  fact  or  circumstance  connected 
with  the  substance  of  the  bill,  or  not  repugnant 
thereto.  This  amendment  may  be  made  by  common 
order,  before  answer  or  demurrer,  and  afterwards 
by  leave  of  the  court.  Holland  v.  Trotter,  220ratt 
189,  citing-  the  principal  case  ;  Mason  ▼.  Nelson,  11 
Lelffh  287;  Stephenson  v.  Tavemers,  0  Gratt.  396; 
Smith  V.  Smith.  4  Rand.  95;  Boykin  ▼.  Smith,  8  Munf. 
102:  Sillinsrsv.  Bum8rardner,9Gratt  273. 

Thus,  while  the  plaintiff  will  not  be  permitted  to 
make  a  new  case,  he  may  so  alter  the  frame  and 
structure  of  his  bill  as  to  obtain  an  entirely  different 
relief  from  that  asked  for  orlerinally.  Helton  v. 
Apperson,  26  Oratt  217,  citing  as  authority  the  prin- 
cipal case,  and  Anthony  v.  Leftwich,  8  Rand.  238. 

See  the  principal  case  also  cited  on  the  subject  of 
Amended  Bills  in  Ferry  v.  Clarke,  77  Va.  407;  Shen., 
etc.,  R.  Co.  V.  Dunlop,  86  Va.  853,  10  S.  E.  Rep.  239; 
Tennant  ▼.  Dunlop,  97  Va.  239.  33  S.  E.  Rep.  620;  Ran- 
dall V.  Jaques,  20  Fed.  Cas.  233.  For  further  infor- 
mation on  this  subject,  see  monosrraphlc  note  on 
^'Amended  Bills**  appended  to  Belton  y.  Apperson, 
26  Gratt.  207. 


by  the  defendant  was  a  deed  executed  by 
himself  and  the  other  heirs  to  the  plaintiff, 
for  the  lot  so  laid  off  for  the  defendant. 
This  deed  bore  date  the  4th  of  August  1843, 
and  was  signed  by  the  defendant  on  the  28th 
of  that  month,  and  was  acknowledged  by 
him  before  two  "  justices  of  the  peace, 
and    by     them     certified     according 

3  *to  the  statute.     That  this  deed    was 
left  with  the  defendant's   mother  for 

some  time,  and  whilst  it  was  in  her  pos- 
session the  plaintiff  and  defendant  went  to 
Taylor  county  and  had  the  land  surveyed, 
to  enable  the  plaintiff  to  execute  a  convey- 
ance of  the  land  to  the  defendant. 

The  bill  further  charged  that  in  December 
1843  the  plaintiff  took  possession  of  the  land 
oil  Buffalo  creek,  being  ninety-seven  and  a 
half  acres,  and  still  held  possession  of  it, 
under  his  contract  with  the  defendant. 
That  the  defendant  having  failed  to  pay 
Rogers  the  sum  of  300  dollars,  Rogers  filed  a 
bill  against  him  and  the  plaintiff  to  subject 
the  land  to  the  payment  of  it;  and  there- 
upon, the  defendant,  in  order  to  prevent  the 
execution  of  the  contract  between  himself 
and  the  plaintiff,  got  possession  of  the  deed 
he  had  executed,  and  then  had  it  in  his  pos- 
session, and  would  not  deliver  it  to  the 
plaintiff.  That  Rogers  had  obtained  a  de- 
cree for  the  sale  of  the  land,  and,  that  one 
hundred  acres  of  the  tract  sold  by  the  plain- 
tiff to  the  defendant,  had  been  sold  under 
that  decree  for  350  dollars.  That  the  plain- 
tiff had  always  been  ready  and  willing  to 
convey  the  land  to  the  defendant,  but  had 
delayed  doing  so  at  the  request  of  the  de- 
fendant, who  then  refused  to  accept  the 
deed. 

The  prayer  of  the  bill  was  for  a  specific 
performance  of  the  contract,  and  for  general 
relief. 

The  defendant  in  his  answer  admitted 
that  there  had  been  some  conversation  be- 
tween the  plaintiff  and  himself  in  relation 
to  the  exchange  of  land ;  but  he  denied  that 
any  contract  was  made :  That,  as  he  always 
stated  to  the  plaintiff,  depended  upon  his 
being  able  to  make  certain  arrangements. 
He  denied  that  he  was  to  put  the  plaintiff 
into  possession  of  the  Buffalo  land  except 
upon  the  contingency  of  the  contract  bein^ 
completed :  and  if  plaintiff  took  possession 
of  it,  it  was  against  the  express  direction 
of   the  defendant.      He  denied    that 

4  *the  plaintiff  had  given  to  the  defend- 
ant    the   possession    of   the   land    in 

Taylor  county,  in  June  1843,  or  that  de- 
fendant had  taken  possession  of  it,  or  em- 
ployed hands  to  change  the  fencing  upon 
the  farm.  He  denied  he  had  made  any 
promise  to  pay  to  Rogers  the  sum  of  300 
dollars,  except  upon  the  contingency  upon 
which  the  contract  was  to  be  made.  He 
said  that  he  ascertained  that  complainant 
had  given  a  deed  of  trust  upon  a  part  of  his 
land,  for  a  considerable  amount,  and  that 
another  part  of  it  was  covered  by  an  older 
title;  and  that  in  consequence  thereof  the 
land  could  not  be  sold  except  at  a  great  sac- 
rifice; and  respondent  having  failed  in 
obtaining  a  decree  in    Wood   county   which 
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he  expected,  he  went  to  the  complainant 
and  informed  him  that  his  representations 
abont  the  said  lands  were  not  to  be  relied 
on ;  and  that  respondent  would  have  noth- 
ing to  do  with  him  upon  the  subject  of  the 
exchange  of  lands. 

The  defendant  admitted  that  there  had 
been  a  partition  of  the  Buffalo  land.  He 
said  that  when  apprised  that  the  partition 
was  completed,  he  went  from  his  residence 
in  Lewis  county  to  the  house  of  his  mother 
on  BufiFalo,  for  the  purpose  of  receiving 
a  deed  for  his  portion,  and  executing  deeds 
to  the  other  heirs.  When  he  arrived  there 
he  found  the  parties  with  the  deeds  prepared 
and  justices  ready  to  take  their  acknowledg- 
ments. That  being  in  a  hurry  to  return 
home  he  signed  in  haste  the  deeds  which 
were  presented  to  him,  without  enquiring  in 
whose  favor  they  were,  and  when  he  was 
done  he  enquired  for  his  deed,  and  A.  M. 
Patton  who  had  written  the  deeds,  replied, 
that  at  the  instance  of  the  complainant  he 
had  written  the  deed  for  the  respond- 
ent's share  of  the  land  to  the  complainant. 
That  he  then  expressly  and  openly  declared 
that  the  complainant  was  entitled  to  no  such 
deed,  and  bad  he  known  it  was  thus  written 
be    would    not  have  signed  it;  and  that    it 

mttst  be  altered.  That  Patton  said  it 
5        *would    be    inconvenient    to    prepare 

another  at  that  time ;  and  that  respond- 
ent could  keep  the  deed,  and  if  he  saw  fit 
to  deliver  it  to  the  complainant  at  a  future 
time  he  could  do  so ;  and  if  not  the  heirs 
could  make  him  another  deed.  That  he 
then  delivered  the  deed  to  his  brother  Al- 
bert, with  express  instructions  not  to  de- 
liver it  to  the  complainant,  but  to  retain  it 
for  the  respondent.  That  said  Albert  did 
accordingly  retain  it  for  some  time,  and 
then  gave  it  to  the  respondent.  This  deed 
was  signed  some  time  in  August  1843,  at 
which  time  complainant  had  full  notice  that 
respondent  did  not  consider  him  entitled  to 
it,  or  that  there  was  any  binding  contract 
between  them.  No  suit  had  been  then  in- 
stitnted  by  Rogers  for  the  payment  of  the 
purchase  money  due  to  him;  nor  had  the 
complainant,  by  his  own  showing,  any 
possession  of  the  land  claimed  by  him ;  but 
be  took  possession  thereof  in  the  December 
following.  And  he  relied  upon  the  act  to 
prevent  frauds  and  perjuries. 

It  appears  from  the  proofs  in  the  cause, 
that  a  parol  contract  was  made  by  the 
plaintiff  and  the  defendant  for  the  exchange 
of  their  lands,  and  that  the  terms  were  such 
as  are  stated  in  the  bill.  The  plaintiff  left 
the  land  in  Taylor  county  in  possession  of 
a  tenant  who  seems  to  have  been  recognized 
by  McKinley  as  in  possession  for  him.  He 
made  a  contract  with  this  tenant  by  which 
the  tenant  was  employed  to  change  some 
of  the  fences  and  shut  up  a  lane  on  the 
place.  'He  offered  more  than  once  to  sell 
the  land ;  applied  to  Rogers  and  obtained 
from  him  further  time  in  which  to  pay  the 
balance  of  the  purchase  money  due  to  Rogers 
from  Parrill,  and  which  he  had  undertaken 
to  pay ;  and  he  was  present  when  the  land 
was  surveyed,  and  marked  one  of  the  lines 
himself. 


At   the  time    that   the    contract   for  the 

exchange  was  made  the  Buffalo  lands  ,  were 

not    divided.     This    was  done    in    August 

1843,  in  the  absence  of  Wm.   McKin- 

6  ley ;  *and  the  deeds  were  prepared  by 
A.  Patton,  and  were  executed  at  the 

same  time  by  the  different  parties,  of  whom 
there  were  eight.  It  appears  that  McKin- 
ley did  make  some  objection  to  the  deed  for 
his  portion  beinp:  made  to  Parrill ;  but  the 
ground  of  the  objection  seems  to  have  been, 
that  Parrill  had  not  made  him  a  d^ed  for 
the  land  in  Taylor  county ;  and  the  sug- 
gestion in  which  he  acquiesced  was  that  he 
could  hold  up  the  deed  until  Parrill  had 
executed  his.  And  the  deed  was  accord- 
ingly left  with  his  brother  Albert  MoKin- 
ley,  but  was  afterwards  mislaid  or  lost  out 
of  his  possession.  Soon  after  the  division, 
Parrill  went  upon  the  land  which  had  been 
allotted  to  Wm.  McKinley,  built  a  house, 
and  cleared  and  cultivated  a  part  of  it; 
and  was  in  possession  when  this  suit  was 
instituted. 

In  the  progress  of  this  cause,  the  cop^  of 
the  record  of  a  cause  which  had  been  brought 
in  the  Circuit  court  of  I/ewis  county  by 
Hambleton  &  Denham  against  Wm.  McKin- 
ley and  Philip  Cox  jr.  was  filed.  This  was 
a  bill  to  subject  the  lands  of  the  defendants 
to  satisfy  a  judgment  for  1,449  dollars  64 
cents,  with  interest  and  costs,  which  the 
plaintiffs  had  recovered  against  the  d^end- 
ants  in  September  1841,  but  which  was  not 
docketed  in  the  county  of  Harrison  imtil 
February  1844.  In  this  case  there  had' been 
a  decree  for  the  sale  of  the  land  of  Wm.  Mc- 
Kinley ;  and  a  sale  of  the  land  on  Buffalo 
creek  was  made,  and  the  sale  was  confirmed. 

The  cause  came  on  to  be  heard  in  June 
1847,  when  the  court  dismissed  the  bill  with 
costs.  Whereupon  Parrill  applied  to  this 
court  for  an  appeal,  which  was  allowed: 

.    Fry,  for  the  appellant. 
No  counsel  for  the  appellee. 

ALI^EN,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is    of  opinion,    that   the 

7  contract  of  exchange  *in  the  bill  men- 
tioned is  fully  proved  by  the  evidence 

in  the  record;  and  having  been  executed  by 
the  delivery  of  possession  and  acts  of  own- 
ership by  each  party  over  the  parcels  of 
land  exchanged,  there  is  proof  of  sufficient 
part  performance  to  take  the  case  out  of  the 
operation  of  the  statute.  And  the  court  is 
further  of  opinion,  that  the  making  of  the 
deed  and  the  signing  and  acknowledgment 
thereof  by  the  appellee  Wm.  McKinley  was 
a  sufficient  memorandum  in  writing  accord- 
ing to  the  authority  of  Bowles  v.  Woodson, 
6  Gratt.  78.  The  court  is  therefore  of  opin- 
ion, that  upon  the  proofs  in  the  record  the 
appellant  would  have  been  entitled  to  a  de- 
cree for  a  specific  execution  of  the  contract 
of  exchange  set  forth  in  the  bill.  But  it 
furthermore  appearing  by  the  records  and 
proceedings  in  suits  of  Hambleton  and 
Denham,  and  of  Keith  and  Camp  against 
the  said  McKinley  and  others,  filed  as  ex- 
hibits, that  all  the  lands  of  said  Wm.    Mc- 
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Kinley  were  bound  by  a  judgment  lien  prior 
in  date  to  the  time  of  said  contract  for 
exchange,  and  that  a  decree  was  rendered 
for  the  sale  of  his  lands,  and  the  same  or 
portions  thereof,  have  been  sold,  the  court 
upon  the  facts  disclosed  upon  said  exhibits, 
should  have  directed  an  enquiry  to  ascertain 
whether  any  title  to  the  Buffalo  land  In  the 
bill  mentioned  could  be  made  to  the  appel- 
lant, and  if  not,  to  have  authorized  him  to 
amend  his  bill  and  seek  for  a  rescission  of 
the  contract,  and  for  such  other  and  further 
relief  as  under  the  circumstances  he  might 
show  himself  entitled  to. 

Decree  reversed  with  costs ;  and  the  cause 
remanded  to  be  proceeded  in  according  to 
the  principles  above  declared. 


8 


*Martin  v.  Hall  &  als. 

July  Term,  1862,  Lewlsburff. 

(Absent  DANiKii  and  Leb,*  Js.) 


Deeds  of  Trust— Usury— Subsequent  Bond  with  Usury 
Bxpungred— Case  at  Bar.— A  deed  of  trust  upon  land 
is  executed  to  secure  a  usurious  debt.    Afterwards 
a  new  bond  is  executed  from  wbicb  all  the  usur- 
ious premium  is  excluded,  and  it  is  agreed  between 
tbe  parties  that  the  deed  of  trust  shall  stand  as  a 
security  for  the  new  bond.    Subsequent  to  the 
execution  of  the  new  bond  and  this  acrreement  a 
third   party    recovers    a  judgment  asrainst  the 
£rrantor  upon  a  bond  executed  before  the  deed  of 
truHt  was  executed,  and  files  a^  bill  to  set  aside  the 
deed  of  trust  as  usurious:    H£iiD: 
ist.  Same— Same— Same— Extent  of  Relief. t— If  the 
usury  had  not  been  expunsred  by  the  parties  by 
their  second  agreement,  the  plaintiff  cominsr 
into  equity  for  relief  could  only  obtain  it  to  the 
extent  of  the  usurious  premium. 
9d.  Same-Same— Same— Same.— The  parties    hav- 
irisr  by  their  second  asrreement  done  all  that  a 
court  of  equity  would  have  done,  and  bavins' 
alrreed  that  the  deed  of  trust  should  stand  as  a 
security  for  the  second  bond,  that  agreement  is 
valid,  and  the  deed  will  be  held  as  a  security 
for  the  bond. 
3d.  Chancery  Practice— Equity  Qlves  Complete  Re- 
liel.t  -The  court  haviner  possession  of  the  case, 
will  decree  the  sale  of  the  lands  and  the  appli- 
cation of  the  proceeds  according  to  the  priorities 
of  the  parties  havinff  liens  upon  it 

*jnDGK  Lbb  had  been  counsel  in  the  cause. 

tUsurlous  Contracts— Extent  of  Relief.— In  Brocken- 
brouirh  V.  BrockenbroufiTh,  31  Gratt  605,  it  is  said,  the 
extent  of  the  relief,  if  usury  had  been  proved, 
would  have  been  the  abatement  of  the  usurious 
premiums,  citing  Martin  v.  Hall,  9  Gratt.  8.  See 
monographic  note  on  "Usury"  appended  to  Coff- 
man  v.  Miller,  26  Gratt  608. 

^Chancery  Practice-Equity  Qlves  CoBq>lete  Relief. 
—In  Nai  -e  v.  Newton,  22  Gratt  826,  it  is  said:  "In 
such  a  Case  the  court  having  obtained  possession 
of  the  subject,  it  will  do  complete  justice  by  dis- 
posinfiT  of  the  whole  subject  at  its  own  bar,  without 
sendini?  the  parties  to  another  forum.  This  practice 
has  been  commended  and  established  by  numerous 
decisions  of  this  court  See  Payne  v.  Graves,  5 
LeifiTh  561;  Billups  v.  Sears.  5  Gratt  81;  Lyons  v. 
Miller.  0  Gratt  427;  Bank  of  Washington  v.  Arthur, 
3  Gratt  173;  Afariin  v.  Hall,  9  Id.  a" 


This  was  a  bill  filed  in  the  Circuit  court  of 
Harrison  county,  by  Sandford  B.  Hall  and 
Josiah  Chamberlin,  to  set  aside  a  deed  of 
trust  executed  by  John  Chamberlin  convey- 
ing a  tract  of  land  to  secure  a  debt  alleged 
to  be  due  to  William  Martin,  on  the  ground 
that  the  debt  was  usurious.  Hall  and  Josiah 
Chamberlin  held  a  judgment  against  John 
Chamberlin  upon  which  an  execution  had 
been  issued  and  returned  ''no  effects;" 
and  they  thereupon  filed  this  bill.  There 
was  no  doubt  that  the  bond  executed  by 
John  Chamberlin  to  Martin,  and  which 
the  deed  of  trust  was  intended  to  se- 

9  cure,  *was  usurious:  That  bond  and 
deed  were  executed  in  December  1839. 

In  December  1841  the  parties  entered  into  an 
agreement  in  pursuance  of  which  the  first 
bond  was  surrendered,  and  Chamberlin  exe- 
cuted another  bond  to  Martin,  from  which  all 
the  usurious  premium  was  excluded ;  and  the 
agreement  provided  that  the  deed  of  trust 
should  stand  as  a  security  for  this  second 
bond  as  if  it  was  the  original  note.  The 
judgment  of  the  plaintiffs  was  recovered  in 
the  fall  of  1842,  subsequent  to  this  agree- 
ment ;  though  it  was  founded  on  a  bond  exe- 
cuted in  1838. 

The  cause  came  on  to  be  heard  in  Novem- 
ber 1844,  when  the  court  held  that  the  deed 
of  trust  was  void  as  a  security  for  the  debt 
due  to  Martin,  and  appointed  a  commissioner 
to  sell  the  property  for  the  purpose,  first,  of 
satisfying  other  valid  liens  upon  the  land ; 
and  then  of  paying  the  debt  of  the  plain- 
tiffs. From  this  decree  Martin  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Fry,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

ALLEN,  J.,  delivered  the  opinion  of  the 
court. 

It  is  one  of  the  settled  and  most  cherished 
principles  of  a  court  of  equity  that  he  who 
seeks  equity  must  do  equity.  It  will  not 
relieve  against  a  judgment  obtained  by  the 
fraud  of  the  creditor  but  on  the  terms  of 
paying  what  is  justly  due.  And  so  in  cases 
of  gross  extortion  and  oppression,  where 
security  has  been  given  for  the  payment  of 
money  for  goods  sold,  when  the  security 
has  been  decreed  to  be  surrendered,  it  has 
always  been  upon  the  terms  of  paying  what 
was  really  due.  The  same  course  of  deci- 
sion has  prevailed  in  cases  arising  under 
the  statutes  against  usury.  The  Court  of 
chancery  in  England  had  invariably  held 
under  their  statutes,  that  if  it  be  nec- 

10  essary  to  go   into    *chancery   to   dis- 
place a  judgment,    it  could   be   done 

only  upon  the  equitable  terms  of  paying  the 
principal  money  really  due,  with  lawftU  in- 
terest. And  as  this  doctrine  was  familiar  to 
our  legislature,  we  are  bound  to  presume 
that  in  adopting  the  statute  they  adopted  it 
as  it  had  been  construed.  This  principle, 
uniformly  followed  where  the  debtor  himself 
was  the  party  impeaching  the  transaction, 
was  in  the  leading  case  of  Scott  v.  Nesbitt, 
2  Bro.  Ch.  R.  641,  applied  to  the  creditors 
of  the  debtor. 
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In  that  case   there   was  a  judgment  on  a 
bond  of  the  testator  against  his  executors, 
and   a  bill  filed  for  an    account   of  assets: 
The  other  creditors  objected  to  the  debt  as 
usuriotts,    an  objection   which  they  had  no 
opportanity    of  making'   before ;  but  it  was 
held  that  the  judgment  should  stand  for  the 
money  actually  due,  and  the  interest.     The 
authority   of  this  case  was  recognized  and 
followed  in  this  court  in  Rankin's  ex'or  v. 
Rankin's  adm'r,  1  Gratt.  153.     In  that  case 
the   original  bond  was  tainted  with  usury ; 
and  if  that  defence  had  been   relied   on    in 
the  action  upon   the   bond,    it  would   have 
SToided  the  obligation  entirely.     But  as  a 
judgment  had  been  obtained  upon  the  bond, 
the   usury  could  not  have  been  used  as   a 
defence  to  an  action  at  law  upon  the  judg- 
ment; and  this  court  determined  that  the 
xelief   in   equity,    whether  sought  by  a  bill 
for   relief  against  the   judgment,  or  made 
the  ground  of  defence  to  a  bill  by  the  judg- 
ment creditor  for  an  account  of  assets,  must 
be   limited   to  the  rejection  from  the  claim 
of  the    usurious    excess.     The    foregoing 
principles  must  rule  this  case.     On  the  24th 
of  December  1839,  John  Chamberlin  executed 
his  bond  to  William  Martin  for  the  sum   of 
385  dollars ;  and  on  the   same   day   gave   a 
deed  of  trust  to  secure   the  payment.     The 
transaction   was  confessedly  usurious;  and 
at   law  both  the   bond  and  the  deed  of  trust 
might  have  been  avoided  in  toto  by  the  de- 
fence   of   usury.      Subsequently    the 
11        parties  agreed  to  cancel    *the   bond ; 
the  debtor  executed  a  new   bond    for 
the  sum  really  advanced   and  justly   due ; 
and  covenanted  and  agreed  that  the  deed  of 
trust  should  remain  a  good  security  for  the 
amount  of  the  new  bond.     After  these  trans- 
actions, the  appellees  recovered  a  judgment 
against    the   debtor   for  a   debt  contracted 
prior  to  the  execution  of  the  deed  of  trust ; 
and  thereupon  filed  this  bill  to  remove   the 
deed  of  trust  out  of  the  way  of  their  judg- 
ment lien.     Without  deciding  in  this  case, 
whether   it   is  competent  for  a   judgment 
creditor  to  set  up  the  defence  of  usury  for 
his  debtor,  it  is  sufficient  to  say  that  if  he 
is  let  in,  it  must  be  on  the  terms  of  a  court 
of  equity.     Although  the  deed  of  trust  was 
void  at  law ;  and,  being  void   in  its   incep- 
tion, even  although   the  debtor  could    have 
defeated  a  recovery  in  an   action   of  eject- 
ment   by    the    defence  of  usury,    notwith- 
standing  the    subsequent    agreement;   yet 
when  he  seeks  relief  in  equity,  he   can   ob- 
tain it  only    upon   the   principles  of   that 
forum.     The  judgment  creditor  had  no  day 
in  a  court  of  law,  he  was  compelled  to  resort 
to  equity ;  and  according  to  the  case  of  Scott 
V.  Nesbit,    ubi  supra,  the  measure  of  relief 
to  which  he  was  entitled,  was  to  purge  from 
the   amount  of  the  claim  the  usurious  ex- 


In  this  case  the  parties  themselves  have 
done  what  a  court  of  equity  would  have  re- 
quired them  to  do.  As  this  is  not  a  proceed- 
ing under  the  3d  section  of  the  statute,  it 
must  be  conceded  on  all  hands  that  if  the 
parties  had  made  no  attempt  to  purge  the 
claim  of  the  usury,  equity  would  only  re- 


lieve upon  the  terms  of  paying  the  debt 
really  due  with  interest ;  and  their  doing 
what  they  could  to  remove  the  taint  of  usury, 
should  not  in  a  court  of  equity  place  •  the 
creditor  in  a  worse  condition  than  if  he 
had  done  nothing.  They  never  canceled  the 
deed  of  trust.  In  contemplation  of  both  and 
by  their  express  agreement,  it  was  to  con- 
•tinue  as  a  security  for  the  money  ac- 
12  tually  loaned.  The  agreement,  *if 
regarded  at  all,  should  be  taken  alto- 
gether. If  it  be  disregarded,  the  parties 
are  thrown  back  upon  the  original  transac- 
tion, and  then  the  measure  of  relief  in 
equity  is  clear  from  doubt.  Or  if  it  is  to 
have  any  influence  on  the  case,  its  terms 
should  be  adhered  to,  unless  some  rule  of 
law  or  principle  of  equity  be  thereby  vio- 
lated. 

The  fact  that  the  debt  of  the  appellee  was 
contracted  before  the  execution  of  the  deed 
cannot  affect  the  case.  There  is  no  allega- 
tion of  fraud,  and  until  he  obtained  his 
judgment  the  appellee  was  a  creditor  at 
large. 

The  court  is  therefore  of  opinion,  that  so 
much  of  the  decree  of  the  Circuit  court  is 
erroneous  as  held  that  the  deed  of  trust  of 
the  24th  December  1839  should  not  be  treated 
as  a  security  for  the  sum  actually  loaned, 
with  legal  interest,  as  against  the  appellee's 
judgment  creditors  seeking  the  aid  of  a 
court  of  equity  to  remove  the  same  out  of 
their  way. 

Reversed  with  costs ;  and  cause  remanded 
with  instructions  to  direct  a  sale  of  the 
land,  and  to  apply  the  proceeds,  first,  to  the 
payment  of  the  sum  of  272  dollars,  with 
interest  from  the  31st  December  1839  until 
paid,  and  his  costs,  to  the  said  William 
Martin  or  his  representative;  and  the  resi- 
due to  the  several  claims  in  the  said  inter- 
locutory decree  of  the  19th  November  1844 
mentioned,  according  to  their  priorities  as 
therein  ascertained. 

Decree  reversed. 


13       'Governor  for  Davis  v.  Roach  &  als. 
July  Term,  1862,  Lewlsbnrff. 
(Absent  Lkb.*  J.) 

I.  Pleadings— CoiutsMe's  Bond— Aislgnment  of  Brescht 

— Case  at  Bar.— In  an  action  on  a  cons  table's  official 
bond,  the  aftsiffnment  of  the  breach  did  not  set 
out  specifically  the  claims  put  into  the  constable's 
hands,  but  stated  that  the  relator  had  placed 
divers  claims  in  his  hands  for  collection  which 
were  particularly  set  out  in  a  receipt  srlven  by 
him  as  constable  and  which  was  thereto  annexed, 
marked  A.  And  then  proceeded  to  aver  the  col- 
lection of  the  moneys  by  the  constable,  and  his 
failure  and  refusal  to  pay  over  to  the  relator. 
Hkld:  On  demurrer  to  the  breach,  that  it  was 
well  assiflrned. 
3.  CoiutaMe^s  Bond— Bvldenca— Case  at  Bar.— in  such 
an  action  the  assisnament  of  the  breach  sets  out 

*Ji7DGS  Leb  had  been  counsel  in  the  cause. 
tSee  monographic  note  on   ''Official  Bonds"  ap- 
pended to  Sauffster  v.  Ck>m.,  17  Gratt.  124. 
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specifically  the  claims  for  which  the  constable 
had  sriven  his  receipt:  and  the  receipt  is  referred 
to  and  annexed  to  the  declaration:  hut  an  error 
is  committed  in  statinir  the  amount  of  one  of  the 
claims.  This  is  no  irround  for  excluding  the 
receipt  as  evidence,  as  to  the  other  claims  cor- 
rectly described :  but  the  j  ury  should  be  instructed 
that  it  is  not  evidence  as  to  the  claim  not  cor- 
rectly set  out  in  the  breach. 

This  was  an  action  in  the  Circuit  court  of 
Harrison  county,  upon  a  constable's  official 
bond,  in  the  name  of  the  Governor  at  the 
relation  of  J.  and  R.  Davis  against  J.  D. 
Roach  and  his  sureties  in  the  bond.  The 
declaration  after  settingf  out  the  bond  and 
its  condition,  alleged  that  the  relator  had 
placed  in  the  hands  of  Roach  for  collection 
a  number  of  claims  which  were  particularly 
set  out,  for  which  he  had  given  his  receipt 
as  constable;  and  it  was  referred  to  and 
annexed  to  the  declaration;  and  it  was 
averred  that  he  had  failed  and  refused  to 
pay  over  the  moneys  which  he  had  collected. 
The  second  breach  assigned  did  not  set  out 
the  different  claims  specifically,  but  alleged 
that  the  relators  had  placed  divers  other 
claims  in  the  hands  of  Roach  for  col- 
14  lection,  *which  it  was  averred  were 
particularly  set  out  in  said  receipt 
given  by  Roach  as  constable  and  which  was 
thereto  annexed,  marked  A.  And  then  pro- 
ceeded to  aver  the  collection  of  the  moneys 
by  Roach  and  his  failure  and  refusal  to 
pay  over  to  the  relators. 

The  suit  abated  as  to  Roach,  and  the  sure- 
ties appeared  and  demurred  to  the  declara- 
tion, and  to  each  breach  thereof;  and  also 
? leaded  * 'conditions  performed'*  by  Roach. 
*he  court  below  overruled  the  demurrer  to 
the  declaration,  and  to  the  first  breach,  and 
sustained  it  to  the  second. 

The  cause  came  on  to  be  tried  in  Novem- 
ber 1848,  when  the  plaintiffs  offered  in  evi- 
dence the  receipt  of  the  constable  for  the 
claims  put  into  his  hands,  which  was 
objected  to  on  the  ground  of  variance.  One 
of  the  claims  set.  out  in  the  declaration  was 
'  ^a  note  on  Charles  C.  Queen  for  24  dollars 
54  cents,  due  February  1843,  subject  to  a 
credit  of  five  dollars."  The  receipt  set 
out  a  claim  identical  with  this  in  all  re- 
spects except  that  it  stated  the  debt  to  be  24 
dollars  50  cents.  The  court  sustained  the 
objection,  and  excluded  the  receipt  from 
going  in  evidence  to  the  jury;  and  the 
plaintiffs  excepted.  There  was  then  a  ver- 
dict and  judgment  for  the  defendants: 
Whereupon  the  plaintiffs  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Fry,  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 

DANlKl^f  J*t  delivered  the  opinion  of  the 
court. 

This  court  is  of  opinion  that  the  Circuit 
court  erred  in  sustaining  the  demurrer  to  the 
second  breach  in  the  declaration  assigned. 
It  would  perhaps  have  been  more  regular 
to  have  set  out  in  words  and  figures  the 
amounts  and  dates  of  the  respective  claims 
in    respect  to   the  collection   and   payment 


whereof  the  breach  was  alleged.  The  main 
end  and  object  of  such  a  course, 
15  *however,  to  wit,  the  notifying  the 
defendants  in  the  action,  fully,  of  the 
precise  nature  and  extent  of  the  demand 
against  them,  were  as  well  attained  by  an- 
nexing the  receipt  and  list  of  claims  at- 
tached, and  referring  to  it  as  containing  a 
description  of  said  claims.  • 

The  court  is  also  of  opinion,  that  the 
Circuit  court  erred  in  refusing  to  admit  the 
said  receipt  and  list  as  evidence  on  the  trial 
of  the  issue  before  the  jury.  The  action 
was  not  founded  on  the  receipt,  and  there 
was  no  need  to  make  profert  of  it.  It  wa.8 
a  mere  matter  of  evidence ;  and  the  fact  that 
the  first  count  declared  for  a  breach  with 
respect  to  the  collection  and  payment  of  a. 
note  not  specified  in  the  receipt,  and  omitted, 
to  take  any  notice  of  a  note  which  was 
mentioned  in  the  receipt ;  or  in  other  words, 
the  variance  between  the  declaration  and 
receipt  in  describing  the  amount  of  the  note 
on  Queen,  could  not  invalidate  the  receipt 
as  evidence  of  the  receipt  by  Roach  of  all 
those  claims  mentioned  in  the  declaration 
which  appeared  from  their  description  to  be 
identical  with  those  mentioned  in  the  re- 
ceipt. The  court  ought  to  have  admitted 
the  receipt  as  evidence  in  respect  to  all  such 
claims,  and  ought  to  have  instructed  the 
jury  that  it  was  not  evidence  to  charge  the 
defendants  in  respect  to  the  note  on  Queen, 
on  account  of  the  variance  between  the  dec- 
laration and  receipt  in  the  description  of 
its  amount. 

It  is  therefore  considered  by  the  court  that 
the  said  judgment  be  reversed  and  annulled, 
and  the  verdict  set  aside;  and  that  the 
plaintiff  in  error  recover,  &c.  And  this 
court  proceeding  to  render  such  judgment 
as  the  said  Circuit  court  should  have  ren* 
dered,  it  is  considered  that  the  demurrer  to 
the  second  breach  in  the  declaration  as- 
signed be  overruled;  and  the  cause  is  re- 
manded to  the  Circuit  court  of  Harrison 
county  for  further  proceeding,  and  for  a 
new  trial  to  be  had  therein. 


16  *Young  V.  Highland. 

July  Term,  1868,  Lewiaburfir. 
(Absent  Danhbl  and  Lex,*  Js.) 

I.  Trejpus— Evidence— Order  of  Introduction.— in  an 

action  of  trespass,  assault  and  battery,  tbe  plea  is 
**8on  (UBOuU  demesne,'^  and  the  replication  Is  "de 
ifkjuria.'*  It  is  the  plaintiff's  risrht  to  introduce  his 
evidence  first 

a.  Same— Siune— Same.— In  such  case  if  the  defendant 
Is  permitted  to  commence  and  introduce  his  evi- 
dence first  it  is  still  the  riffht  of  the  plaintiff  to 
introduce  his  evidence  to  prove  the  assaalt  and 
battery  charged  in  the  declaration. 

3.  Evidence— Order  of  Introduction. t— It  is  the  riffht 

*JUDGB  Lkb  tried  the  case  in  the  Circuit  court 
tPlea  of  Confession  and  Avoidance— Arffunent  off 
Counsel— Order  —In  Sammons  v.  Hawver,  86  W.  Va. 
680,  it  is  said:  "Did  the  court  err  in  refusincr  to  per- 
mit the  defendants  to  open  and  conclude  the  armi- 
ment?  The  pleas,  and  only  pleas,  to  the  action  were 
payment  and   usury,  both  afarmative  pleas.    The 
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of  the  platntiff  to  commence  and  introduce  bis 
evidence  in  all  cases  for  unliquidated  damages, 
thoug^h  the  general  issue  is  not  pleaded,  whether 
the  action  is  ex  delicto  or  ex  contractu. 

This  was  an  action  of  assault  and  battery 
in  the  Circuit  court  of  Harrison  county, 
bnmght  by  John  W.  Youngf  agfainst  Jacob 
Hig-taland.  The  declaration  contains  but 
oae  count,  and  charg-es  that  theretofore, 
to  wit,  on  the  3d  of  December  1847,  at  the 
county  of  Harrison,  the  defendant  in  and 
upon  the  plaintiff  did  make  an  assault,  &c. 
Tbe  only  plea  was  ''son  assault  demesne, ' ' 
to  which  the  plaintiff  replied  de  injuria, 
and  issue  was  joined  thereon.  On  the  trial 
the  following  bill  of  exceptions  was  taken 
by  the  plaintiff,  viz : 

After  the  jury  was  empaneled  and  sworn 
in  this  cattse,  the  plaintiff  claimed  the  right 
to  begin  the  evidence  in  the  cause,  by  prov- 
ing the  assault  and  battery  stated  in  the 
declaration ;  and  the  defendant  claimed  the 
right  to  t>eg'in  the  evidence  in  support  of 
his  plea,  by  proving  the  same  to  be  true ; 
and  thereupon  the  matter  was  referred  to 
the  court,  which  decided  that  the  defendant 
had  the  right  to  open  and  begin  the 
17  evidence  *in  support  of  his  plea, 
and  refused  to  permit  the  plaintiff 
to  prove  the  assault  and  battery  stated 
in  his  declaration,  until  after  the  de- 
fendant had  g'iven  his  evidence  in  sup- 
port of  his  plea.  And  the  defendant  then 
proved  that  in  the  fall  of  1846,  at  a 
church  in  Harrison  county,  the  plaintiff  as- 
saulted the  defendant,  as  stated  in  his  plea, 
and  the  defendant  then  and  there  in  his  self- 
defence  resisted  the  assault  so  made  upon 
him,  without  doing  unnecessary  violence  to 
the  plaintiff.  And  the  plaintiff  then  offered 
evidence  tending  to  prove,  that  on  the  3d 
day  of  December  1847,  at  a  store-house  in 
Milford  in  said  county,  distant  from  the 
said  church  about  two  miles,  the  plaintiff 
went  into  the  said  store-house,  and  there 
met  with  the  defendant,  when  some  angry 
words  passed  them,  and  thereupon  the  de- 
defendants  clearly  had  the  rlffht  to  open  and  con- 
clude the  arfimment  to  the  Jury.  But  it  is  said  the 
defendants  waired  this  riirht.  They  claimed  it 
before  the  bond  was  read  to  the  jury.  This  cer- 
tainly did  not  amount  to  a  waiver.  After  the 
cTldence  was  in.  they  still  had  the  risrht  to  open  and 
conclude  to  tbe  Jury  in  arffument  The  denial  of 
this  rlffht  was  error.  (B.  &  O.  R.  R.  Co.  v.  P.  W.  & 
Ky.  B.  B.  Co..  17  W.  Va.  848,  and  cases  cited;  Single- 
ton T.  IGUet.  1  Nott.  &  McCord  855;  Brooks  v.  Barrett, 
?  Pick.  M:  Huntluffton  ▼.  Coukey,  83  Barb.  219; 
Corkey  ▼.  Lens,  15  B.  Mon.  27;  Harris  v.  Kent,  II 
Ind.  126;  Steptoe  v.  Harvey,  7  Leiffh  601;  Touno  v. 
HUAiand,  9  Grait.  I6.y' 

In  Colley  ▼.  Sheppard,  SI  Oratt  818,  322,  the  princi- 
pal case  was  cited  to  the  point  that,  since  pleas  of 
release  and  payment  are  pleas  in  confession  and 
aroidance,  they  put  the  omit  probandi  upon  the 
defendant,  and  thus  give  him  the  riffht  to  open  and 
ccmclude.  See  generally,  monographic  note  on 
"Arguments  of  Counsel"  appended  to  Coleman  v. 
Com..  35  Oratt.  865;  monographic  note  on  "Bonds** 
OHt.  D  appended  to  Ward  v.  Churn,  18  Oratt  801. 


fendant  picked  up  a  spade  standing  in  the 
said  store,  and  with  it  struck  the  plaintiff 
on  the  head,  which  felled  the  plaintiff  to 
the  store  floor,  and  the  plaintiff's  head 
was  cut  by  the  blow  so  given  by  the  defend- 
ant, and  that  the  plaintiff  became  diseased 
and  disabled  by  the  wounds  so  inflicted 
upon  him;  to  the  admissibility  of  the  evi- 
dence so  offered  by  the  plaintiff,  the  de- 
fendant objected  and  the  court  refused  to 
permit  the  plaintiff  to  give  the  evidence  so 
offered  by  him  to  prove  a  second  assault,  the 
defendant  having  proved  the  assault  stated 
in  his  plea.  To  the  opinions  of  the  court, 
refusing  to  permit  the  plaintiff  to  begin  the 
cause  by  proving  the  assault  and  battery 
stated  in  his  declaration  in  the  flrst  instance, 
and  refusing  to  permit  the  plaintiff  to  prove 
the  assault  and  battery  by  him  so  offered  to 
be  proved  after  the  defendant  had  given  his 
evidence  to  prove  the  assault  stated  in  his 
plea,  the  plaintiff  excepts,  and  his  exception 
is  signed,  sealed  and  made  part  of  the  rec- 
ord. 

There  was  a  verdict  and  judgment  for  the 
defendant;  whereupon  the  plaintiff  applied 
to  this  court  for  a  supersedeas,   which  was 
awarded. 


18 


*Fry,  for  the  apppellant. 
Hoffman,  for  the  appellee. 


MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assault  and  battery. 
The  declaration  contained  but  one  count. 

The  only  plea  was  son  assault  demesne ; 
to  which  the  plaintiff  replied  de  injuria ;  and 
issue  was  joined  thereon.  Verdict  and 
judgment  were  rendered  for  the  defendant. 
On  the  trial  of  the  issue  a  bill  of  exceptions 
was  made  part  of  the  record.  The  errors 
assigned  in  the  case  are  in  the  two  opinions 
expressed  in  the  bill  of  exceptions ;  and  we 
think  that  both  of  them  were  erroneous. 

First — we  think  the  Circuit  court  erred  in 
refusing  to  permit  the  plaintiff  to  begin 
the  cause  by  proving  the  assault  and  bat- 
tery stated  in  his  declaration.  According 
to  the  well  settled  English  practice,  the 
party  who  substantially  asserts  the  aflirma- 
tive  of  the  issue  has  frenerally  the  right  to 
begin;  and  if  the  record  contain  several 
Issues,  and  the  plaintiff  holds  the  afiirma- 
tive  in  any  one  of  them,  he  is  entitled  to 
begin.  1  Greenl.  Ev.  }  74.  As  was  said 
by  President  Tucker,  in  Steptoe  v.  Harvey, 
7  Leigh  501,  544,  **The  rules  as  to  the  right 
of  opening  and  concluding  in  the  courts  of 
England  are  substantially  the  rules  which 
have  been  held  to  prevail  with  us."  And 
the  two  rules  of  English  practice  above 
stated  may,  therefore,  be  regarded  as  settled 
rules  of  our  practice  also.  These  rules,  as 
applicable  to  cases  where  the  damages  are 
liquidated,  are  thus  well  laid  down  by  Arch- 
bold,  in  the  flrst  vol.  of  his  Law  of  Nisi 
Prius,  p.  5,  (49  Law  Library,  p.  58:)  **The 
party  who  has  added  the  similiter  (suppos- 
ing- there  to  be  but  one  issue)  has  a  right 
to  begin ;  or  if  there  be  two  or  more  issues, 
then,  if  the  plaintiff  have  added  the  simil- 
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iter  in  any  one  of  them,  he  has  a  right  to 

begin ;  but  if  the  defendant  have  added  the 

similiter  in  all  of    them,    he   has   the 

19  right    to     begin.     Another    test  *is: 
Suppose   no  evidence  at  all  is  given, 

who  would  be  entitled  to  the  verdict?  If 
the  defendant,  the  plaintiff  must  begin ;  if 
the  plaintiff,  the  defendant  must  begin." 
But  whether,  in  actions  for  unliquidated 
damages,  the  plaintiff  has  in  all  cases  a 
right  to  begin,  no  matter  what  the  plead- 
ings may  be,  is  a  question  on  which  the 
cases  both  English  and  American,  have 
been  conflicting.  In  the  case  of  Bedell  v. 
RusseU,  decided  at  nisi  prius,  R.  &  M.  293, 
Best,  C.  J.,  observed  that  but  for  the  au- 
thorities he  should  have  thought  that  the 
onus  of  proving  damages  gave  the  plaintiff 
a  right  to  begin ;  but  he  further  said,  that 
it  being  of  the  utmost  consequence  that  the 
practice  should  be  uniform,  he  should  con- 
sider himself  bound  by  the  cases;  and  he 
directed  the  defendant's  counsel  to  begin. 
See  14  Eng.  C.  L.  R.  398,  note  c.  In  the 
case  of  Cooper  v.  Wakley,  also  decided  at 
nisi  prius,  14  Eng.  C.  L.  R.  395,  Ltord 
Tenterden,  doubting  as  to  the  practice, 
went  out  of  court  to  confer  with  Bayly,  Lit- 
tledale  and  J.  Parke,  Js.,  then  sitting  in  an 
adjoining  court;  and  on  his  return  said: 
*  'I  am  of  opinion  that  the  defendant  has  a 
right  to  begin.  The  general  rule  is,  that  that 
party  on  whom  the  affirmative  lies  has  to 
begin;  and  in  one  at  least  of  the  cases 
cited  the  plaintiff  was  seeking  to  recover 
unliquidated  damages:  I  mean  the  case  of 
Bedell  v.  Russell. ' '  In  the  case  of  Cotton 
V.  James,  decided  at  nisi  prius  in  1829,  one 
year  after  the  decision  of  the  last  mentioned 
case,  and  reported  in  1  Moody  &  Malkin 
271,  22  Eng.  C.  L.  R.  305,  the  rule  which 
was  recognized  in  the  two  cases  just  cited 
was  again  followed.  In  an  able  note  ap- 
pended by  the  reporters  to  the  last  men- 
tioned case,  after  saying  that  ''this  case 
seems  to  complete  the  series  of  those  by 
which  the  doctrine  that  the  plaintiff  is  en- 
titled to  begin,  where  he  has  to  prove  dam- 
age sustained,  have  been  for  the  present 
overruled,"  and  that  **the  practice  appears 
now  to  be  completely  settled  by  deci- 
sions," they  proceed   further  to   say 

20  that  **' there  are  some   circumstances 
which     render     it     rather     doubtful 

whether  the  practice  will  long  continue  so. 
It  certainly  has  been  understood  that  the 
inclination  of  the  principal  practitioners  at 
the  bar  is  not  favorable  to  the  rule  as  now 
laid  down,"  &c.  And  in  considering  what, 
in  the  event  of  the  present  rule  being  again 
called  in  question,  would  be  the  most  desir- 
able practice  to  establish,  they  maintain 
with  great  force  the  propriety  of  allowing 
the  plaintiff  to  begin  in  all  actions  for  un- 
liquidated damages.  Afterwards,  in  the 
case  of  Carter  v.  Jones,  6  Car.  &  Payne  64, 
decided  in  1833,  it  was  resolved  by  the  fif- 
teen judges  that  the  plaintiff  shall  begin  in 
all  actions  for  personal  injuries,  libel  and 
slander,  though  the  general  issue  may  not 
be  pleaded,  and  the  affirmative  be  on  the 
defendant.      That     resolution    settled     the 


English  practice  in  actions  of  tort  to  which 
it  applied.  But  in  actions  upon  contract  it 
seems  to  have  been  an  open  question  of 
practice  in  that  country,  until  the  recent 
case  of  Mercer  v.  Whall,  referred  to  by  the 
counsel  of  the  appellant.  That  was  an  ac- 
tion of  covenant  for  unliquidated  damag'es, 
and  came  on  to  be  heard  at  nisi  prius,  he- 
fore  Denman,  C.  J.,  in  1844.  The  defendant 
had  the  affirmative  of  the  issue.  On  the 
trial  a  question  arose  as  to  the  right  to 
begin;  and  his  lordship  ruled  that  the 
plaintiff  had  that  right,  since  it  lay  on  him 
to  prove  some  damage.  Verdict  for  plain- 
tiff. A  rule  nisi  was  obtained  for  a  ne'^iv 
trial  on  the  ground  of  misdirection,  and  of 
an  improper  ruling  on  the  right  to  begin. 
The  case  was  decided  by  the  Court  of  Queen's 
Bench  in  1845,  and  is  reported  in  the  4S 
Eng.  C.  I^.  R.  447.  Lord  Denman,  C.  J., 
delivered  the  unanimous  judgment  of  the 
court.  He  commences  it  by  saying  that 
*'the  natural  course  would  seem  to  be,  that 
the  plaintiff  should  bring  his  own  cause  of 
complaint  before  the  court  and  jury,  in 
every  case  where  he  has  anything  to  prove, 

either  as   to   the   facts   necessary  for 
21        his  obtaining  a  verdict,  or  as  *to  the 

amount   of  damages  to  which  he  con- 
ceives the  proof  of  such  facts  may  entitle 
him."      Of    the    disadvantages    that   may- 
result  from  a  contrary  rule,  one  he  says  **i» 
the   strong   temptation   to   a  defendant    to 
abuse  the  privilege.     If  he  well  knows  that 
the   case  can  be  proved  against  him,  there 
may  be  skillful  management  in  confessing;- 
it   by  his  plea,  and  affirming  something  hy 
way  of  defence  which  he  knows   to  be    un- 
true, for  the  mere  purpose  of  beginning. " 
This  observation  he  illustrates  by  a  variety 
of   cases.     He   then   refers  to   the   practice 
which  had  prevailed  at  nisi  prius,  in  regard 
to  which  he  said,  *'I  can  speak  of   my   own 
impression  arising  from  attendance  at  nisi 
prius  as  a  barrister  near  thirty  years,  and 
corresponding  as  far  as   I   have  observed, 
with   the   general   opinion  of  the   bar.      I 
never  doubted  that  the  plaintiff  was  privi- 
leged and  required  to  begin  whenever  any- 
thing   was    to    be    proved    by    him.    The 
simplicity  and  easy  application  of  this  mode 
of  practice  would  recommend  it  to  adoption 
if  the  question  were  new;  and  would  raise 
a  great  probability    that  the  common  sense 
of   old  times  had  sanctioned  it  as  a  part  of 
our  system.     It  frequently  occurred,  that  in 
an  action  of  trespass,  with  plea  of  justifica- 
tion under  a  right,    the  defendant   claimed 
to  begin.  He   said  *  I  admit  the  trespass  and 
the   burden   of  proving  the   defence   rests 
on    me.'      The   answer    constantly     given 
was :  *I  the  plaintiff  have  the  right  to  begin, 
because    I  go  for  substantial  damages.      I 
claim  to  disprove   your   right   in   the   first 
place,  if   I  think  proper;  but  at  all  events 
to  possess  the  jury  of  the  extent  of  the  mis- 
chief you  have  done   me.  *    On   such   occa- 
sions the  judge  took  upon  himself  to  decide 
whether  the  plaintiff  really   went   for  sub- 
stantial damages.     If  he  did,  it  was  always 
assumed    that  he  must   begin."     In   refer- 
ence to  the  case  of  Cooper  v.  Wakley,  which 
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is  the  leadings  case  in  support  of  the   right 

of  the  defendant  in  such  cases  to  begin,  the 

chief  justice  said,  '*  An  appeal  may  be 

22  made  to  all  who  *were    then  practic- 
ing at  the  bar,  whether  the  decision 

was  not  universally  felt  to  be  wrong,  both 
ss  against  principle  and  as  an  innovation." 
— **If  ever  a  decision  was  overruled  on  great 
deliberation  and  by  an  undeviating  practice 
afterwards,  it  is  that  in  Cooper  v.  Wakley, 
Mood.  A  M.  248."  In  reference  to  the  res- 
olution of  the  fifteen  judges  before  referred 
to,  he  says,  '*An  ingenious  argument  was 
used  at  the  bar  that  this  resolution  did  not 
declare  the  law  as  the  judges  understood  it, 
bat  merely  enacted  a  new  practice  which 
they  thought  more  convenient  than  the  old. 
But  I  cannot  think  this  explanation  admis- 
sible. The  judges  have  never  assumed  the 
right  of  sacrificing  the  law  to  their  sense  of 
convenience.  The  balance  of  convenience 
might  have  some  effect  on  their  minds  as 
an  argument  to  show  how  the  rule  of  prac- 
tice was;  but  their  duty  was  limited  to  a 
declaration  of  that  rule  which  they  never 
would  have  promulgated  if  they  had  not 
believed  it  to  be  the  law.  The  rule  of 
practice  thus  declared  is  confined  to  the  case 
then  under  consideration  (which  was  an 
action  of  tort, )  wisely  avoiding  any  matters 
not  then  before  the  judges.  Contented  with 
the  correction  of  what  was  thought  a  griev- 
ous mistake,  they  excluded  from  their  con- 
sideration every  other  point,  and  left  the 
practice  on  actions  of  contract  in  its  former 
state."  He  then  proceeds  to  enquire  how 
that  practice  stands,  shows  that  the  same 
general  reason  applies  to  .both  classes  of 
cases,  and  concludes  that  in  actions  of  con- 
tract, as  well  as  of  tort,  for  unliquidated 
damages,  the  plaintiff  has  always  a  right 
to  begin.  We  have  stated  thus  fully  the 
view  of  Chief  Justice  Denman  in  the  case 
of  Mercer  v.  Whall,  because  they  are  very 
able,  and  are  strikingly  appropriate  to  the 
case  under  consideration.  That  case  has 
firmly  established  the  rule  of  practice  in 
England,  and  being  well  sustained  by  rea- 
son and  authority,  we  consider  it  a  rule  of 
our  practice  also.     It  is  very  impor- 

23  tant  that  *a  uniform  rule  of  practice 
on    the   subject  should  exist,   and  we 

know  of  none  which  would  be  more  conven- 
ient, simple  and  just  than  the  one  just 
mentioned. 

Secondly — we  think  the  Circuit  court  erred 
in  refusing  to  permit  the  plaintiff  to  prove 
the  assault  and  battery  stated  in  his  dec- 
laration after  the  defendant  had  given  his 
evidence  to  prove  the  assault  stated  in  his 
plea.  The  declaration,  as  we  have  before 
said,  contains  but  one  count,  and  is  in  the 
usual  form  of  a  declaration  for  an  assault 
aud  t>attery.  It  uses  general  language,  and 
though  it  contains  the  usual  and  proper 
averments  of  time  and  place,  it  would  have 
been  sustained  on  the  general  issue  by  proof 
of  any  assault  and  battery  whenever  or 
wherever  committed ;  for  a  variance  as  to 
time  and  place  is  immaterial.  If  the  de- 
.fendant  had  pleaded    the  general  issue,  the 


plaintiff  could  not  have  proved  more  than 
one  act  of  assault  and  battery ;  but  might 
have  proved  any  one  of  several  distinct  acts, 
at  his  pleasure :  and  the  defendant  could 
not  have  compelled  him  to  rely  on  one  act 
instead  of  another  by  alleging  or  proving 
that  the  plea  was  intended  to  apply  to  the 
former,  and  that  to  allow  the  plaintiff  to 
select  the  latter  would  operate  a  surprise 
on  the  defendant.  But  the  only  plea  in 
the  case  was  son  assault  demesne ;  to  which 
the  replication  was,  de  injuria.  The  plea 
uses  the  same  general  language  as  the  dec- 
laration does,  and  professes  to  refer  to  the 
same  assault  and  battery.  It  would  have 
been  sustained  by  proof  of  any  assault  made 
by  the  plaintiff  on  the  defendant  followed 
immediately  by  an  assault  and  battery  of 
the  defendant  on  the  plaintiff,  and  the 
plaintiff  could  not  have  avoided  that  conse- 
quence by  showing  that  the  declaration  and 
replication  were  both  intended  to  refer  to 
a  different  assault  and  battery.  The  plain- 
tiff by  replying  de  injuria,  admits  that  any 
assault  and  battery  which  the  defendant 
may  justify  by  proving  that  the  plain- 
tiff made  the  first  assault,  is  the  as- 
24  sault  *and  battery  for  which  the 
action  is  brought.  If,  therefore,  sev- 
eral assaults  and  batteries  are  committed 
by  the  defendant  on  the  plaintiff,  and  any 
of  them  can  be  justified, the  plaintiff  ought 
either  to  have  in  his  declaration  as  many 
counts  as  there  were  assaults  and  bat- 
teries, or,  if  he  has  but  one  count,  and  the 
plea  is  son  assault  demesne,  he  ought  to 
reply  by  way  of  new  assignment.  Other- 
wise a  verdict  must  be  rendered  against 
him,  though  he  may  be  able  to  prove, 
and  actually  prove,  that  other  assaults  and 
batteries  were  committed  on  him  by  the  de- 
fendant which  cannot  be  justified.  When- 
ever the  defendant  sustains  by  proof  his 
plea  of  justification,  all  the  evidence  of  the 
plaintiff  referring  to  any  other  assault  and 
battery  than  that  which  is  justified  becomes 
irrelevant  and  must  be  disregarded  by  the 
jury.  But  if  the  defendant  offers  no  evi- 
dence to  sustain  his  plea  of  justification, 
or  fails  to  sustain  it  to  the  satisfaction  of 
the  jury,  the  plaintiff  may  prove  any  assault 
and  battery  committed  on  him  by  the  de- 
fendant, even  though  it  may  be  different 
from  that  which  the  defendant  intended  or 
attempted  to  justify;  and  on  proving  it, 
will  be  entitled  to  recover,  just  as  if  the 
plea  had  been  the  general  issue  instead  of 
justification.  Where  the  plea  of  justifica- 
tion is  sustained  by  proof,  the  pleadings  are 
all  considered  as  referring  to  that  assault 
and  battery  which  is  justified :  where  the 
plea  is  not  sustained  by  proof,  they  are  con- 
sidered as  referring  to  that  assault  and  bat- 
tery which  is  proved  by  the  plaintiff  in 
making  out  his  case.  There  is  no  variance 
between  the  allegata  and  probata  in  either 
case;  and  the  defendant  has  no  more  cause 
to  complain  of  surprise  in  the  latter,  than 
the  plaintift  has  in  the  former.  In  fact  the 
defendant  rarely,  if  ever,  is  surprised  in 
such    a  case  by  proof  of  a  different  assault 
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and  battery  from  that  which  he  expected  to 

be  proved ;  while  the  plaintiff  may  be,  and 

doubtless    sometimes  is.    The   plea   of  son 

assault  demesne  in  this  respect  is  like 

25  the    *plea  of    liberum    tenementum: 
The  object  of  both   is,    generally,   to 

compel  a  new  assignment ;  a  more  particular 
setting  out  of  the  cause  of  action.  Where 
liberum  tenementum  is  pleaded,  if  instead 
of  new  assigning,  the  plaintifiP  replies  gen- 
erally, the  defendant  will  succeed  if  he 
proves  that  he  has  any  freehold  in  the 
county.  The  act  complained  of  as  a  trespass 
will  then  be  considered  as  having  been  com- 
mitted on  that  freehold.  But  if  the  defend- 
ant does  not  fully  make  out  his  justification, 
the  plaintiff  will  be  entitled  to  recover  for 
any  cause  of  action  which  he  may  prove 
before  the  jury,  and  which  may  not  vary 
from  that  stated  in  his  declaration.  It  is 
not  enough  for  the  defendant  that  he  con- 
siders, and  attempts  to  prove,  himself  en- 
titled to  a  certain  freehold  in  the  county ; 
he  must  fully  prove  himself  to  be  so  entitled 
before  he  can  have  any  evidence  of  the 
plaintiff  of  a  trespass  committed  on  another 
freehold,  excluded  from  the  consideration  of 
the  jury.  The  same  principle,  for  the  same 
reason,  applies  to  the  issue  made  up  in  this 
case.  The  plaintiff  should  have  been  per- 
mitted to  prove  the  assault  and  battery  by 
him  offered  to  be  proved.  Whether  that 
evidence  would  avail  him  or  not  depended 
upon  whether  the  defendant  should  make 
out  his  justification :  and  whether  that  was 
made  out  or  not,  was  a  question  which  the 
jury  alone  had  the  right  to  decide.  The 
whola  case  was  before  the  jury  at  the  same 
time ;  and  it  was  proper  that  the  whole  evi- 
dence should  have  been  before  them.  The 
court  in  assuming  that  the  defendant  had 
proved  his  justification,  and  therefore  re- 
fusing to  permit  the  plaintiff  to  prove  the 
assault  andd  battery  by  him  offered  to  be 
proved,  invaded  the  province  of  the  jury 
which  might  have  disbelieved  the  evidence 
of  the  defendant,  or  considered  that  it  did 
not  make  out  his  justification.  The  evi- 
dence offered  by  the  plaintiff  should  have 
been  admitted ;  and  then  the  court  might 
have  instructed  the  jury  to  disregard 

26  it,  if  the  justification  *was  made  out 
to  their  satisfaction.     The  propriety 

of  admitting  the  evidence  would  have  been 
more  obvious  if  the  plaintiff  had,  as  he 
should  have  been  permitted  to  begin :  The 
irrelevancy  of  the  evidence  could  not  then 
have  appeared  until  after  it  was  given  in 
and  after  the  defendant  also  had  given  in 
his  evidence. 

For  these  reasons  we  are  for  reversing 
the  judgment  of  the  Circuit  court,  setting 
aside  the  verdict  and  remanding  the  cause 
for  a  new  trial  to  be  had  therein.  On  which 
new  trial,  if  it  be  had  on  the  issue  as  now 
made  up,  the  plaintiff  shall  be  permitted  to 
begin  and  to  prove  the  assault  and  battery 
by  him  offered  to  be  proved  on  the  former 
trial.  But  leave  may  be  given  to  the  par- 
ties, if  they  desire  it,  to  amend  their  plead- 
ings and  make  up  other  issues. 
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*Cox  &c.  V.  Romine. 

July  Term,  1852,  Lewlsburfir. 
(Absent  Danhsl  and  Lee.*  Js.) 


Sale  of  Land— Bond*— AMiffnment  off— Priority t— Case 

atBar.— A  sells  and  conveys  land  to  M,  and  takes 
bonds  for  the  purchase  money,  retaininffthe  vend- 
or's lien,  one  of  which  bonds  he  assisrns  to  R.    M 
sells  part  of  the  land  to  C,  and  before  he  conveys,  it 
is  airreed  between  M,  C  and  R,  that  C  shall  eze^ 
cnte  his  bond  to  R  in  lien  of  the  bond  of  M  as- 
signed to  R  by  A.  and  that  R  shall  retain  bis 
lien  on  the  land.    Before  M  conveys  to  C.  C  by 
a  contract  in  writinar,  sells   the  land  to  McW, 
who  pays  a  part  of  the  purchase  money  to  C. 
without  notice  of  R's  lien.    There  Is  a  convey- 
ance by  M  to  C.  but  no  conveyance  by  C  to  McW. 
R  files  a  bill  aerainst  C  and  McW,  to  subject  the 
land  to  the  satisfaction  of  his  debt.    Held: 
ift.  Same— Sanie'-Sanie--Sanie— Intention  of  Parties. 
—That  R  had  a  lien  upon  the  land  in  the  po88es- 
sionof  C;  as  such  was  the  intention  of  the  par- 
ties. 
ad.  Same— Same  — Same  — Secret  Liens— Bona  Plde 
Purchaflers.- But  thouflrh  it  is  a  general  rule  that 
between  equities,  equal  in  all  other  respects,  tbe 
elder  shall   be   preferred,   yet  R's  lien  beinff 
secret,  and  McW  havinsr  been  permitted  to  take 
possession  of  the  property,  to  hold  it  for  a  time, 
and  make  payments  for  it  without  notice,  bis 
equity  shall  be  preferred;  and  the  land  shall 
only  be  liable  to  the  extent  of  the  purchase 
money  unpaid  at  the  time  McW  received  notice 
of  R*s  lien. 
3d.  Same— Same— Same.— QuiiERB:  If  R  would  have 
had  a  lien  upon  the  land  in  the  hands  of  C.  in  tlie 
absence  of  evidence  that  such  was  the  intention 
of  the  parties.  • 

This  was  a  bill  filed  in  the  Circuit  court 
of  Lewis  county  by  Jacob  Romine  against 
Philp  Coz  jr.  and  John  McWhorter,  to  sub- 
ject land  in  the  possession  of  the  latter  to 
the  satisfaction  of  a  bond  executed  to  the 
plaintiff  by  Philip  Coz  jr.  for  the  purchase 
money  of  the  land  in  the  possession  of  Mc- 
Whorter ;  which  land  Coz  had  purchased  of 
Hugh  McQuain,  and  by  an  arrangement 
between  them  gave  his  bond  to  Romine. 
The  facts  are  stated  by  Judge  Samuels 
28        in    his  opinion.     *There  was  a  decree 

*JUDGE  Lee  had  been  counsel  in  the  court  below. 

tSale  off  Land— Bonds— Assli:nmentofl—5ecret  Liens — 
Bona  Plde  Purchaser*.— See  on  this  subject,  the  prin- 
cipal case  cited  in  Briscoe  v.  Ashby,  S4  GratL  481,  and 
note.  See  also,  citinsr  the  principal  case.  Yancey  \r. 
Blakemore.  96  V a.  268.  28  S.  £.  Rep.  286;  Lonsrh  v. 
Michael.  87  W.  Va.  679.  17  S.  E.  Rep.  470,  dissenting 
opinion. 

In  Hoult  V.  Donahue.  21  W.  Va.  800.  it  is  said:  "He 
who  buys  an  equitable  title  in  ifirnorance  of  its 
nature,  and  under  the  belief  that  he  is  srettlnsr  acTood 
le^al  title,  may,  therefore,  protect  himself,  by  ffet- 
tlufir  in  the  le?al  title,  even  where  the  effect  is  wholly 
to  exclude  equities  prior  to  his  own.  Basrirarly  v. 
Gaither,  2  JonesEq.  80:  Boone  v.  Chiles.  10  Pet.  177; 
Williamson  y.  Gordon.  5  Munf.  257;  The  Mutual 
AsBur.  So.  V.  Stone,  8  Lelffh  218:  Coz  v.  Romine,  9 
Oratt.  27;  Bayley  v.  Qreenleaf,  7  Wheat.  46;  Camden 
V.  Harris.  16  W.  Va.  654." 
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io  favor  of  the  plaintiff  subjecting  the 
hnd  to  the  payment  of  the  debt ;  and  from 
that  decree  Cox  and  McWhorter  applied  to 
tliis  conrt  for  an  appeal,  which  was  al- 
lowed. 

Pricet  for  the  appellants. 

There  was  no  counsel  for  the  appellee. 

SAMUELfSf  J.  It  appears  in  the  record, 
that  Arnold  sold  to  McQuain  a  tract  of  land, 
on  credit,  taking*  bonds  for  the  price,  pay- 
able in  installments,  for  which  the  vendor's 
implied  lien  was  kept  in  existence:  That 
one  of  these  bonds  for  the  purchase  money 
was  assigned  by  Arnold  to  Romine,  who,  of 
couTM,  succeeded  to  Arnold's  right  to 
charge  the  amount  of  the  bond  on  the  land 
in  the  hands  of  the  vendee.  McQuain  sold  to 
Cox  a  part  of  the  land  bought  of  Arnold, 
for  the  price  of  255  dollars  26  cents,  the 
aaKmntof  principal  and  interest  due  on  the 
boad  held  by  Romine.  By  an  arrangement 
between  McQuain,  Cox  and  Romine,  Cox 
execiited  his  bond  to  Romine  for  the  price 
agreed  on :  This  was  done  before  Cox  re- 
ceived his  conveyance  from  McQuain.  In 
this  bond  it  is  stated  to  have  been  given  for 
tiie  purchase  money  of  land  therein  de- 
scribed, which  is  sufficiently  identified  with 
the  land  bought  of  McQuain.  It  appears 
with  sufficient  clearness,  that  Romine  and 
Cox  intended  to  preserve  the  lien  upon  the 
land  for  this  debt.  After  Cox  had  con- 
tracted with  McQuain  for  the  purchase,  and 
before  McQuain  had  made  any  convey- 
ance to  him.  Cox  contracted  in  writing  to 
sell  the  land  to  McWhorter  for  500  dollars, 
and  put  him  in  possession. 

Although  Cox  has  since  received  a  deed 
from  McQuain,  it  does  not  appear  that  he 
has  conveyed  to  McWhorter.  In  this  state 
of  things  Romine  filed  a  bill  against  Cox 
and  McWhorter,  asserting  that  a  lien  on  the 
land  exists    for   the   purchase  money,  and 

seeking  to  enforce  it. 
29  ^Without  expressing  any  opinion  on 

the  qnestion,  whether  a  lien  may  be 
implied,  in  a  case  a  vendee  gives  a  bond  for 
purchase  money,  to  a  person  not  standing 
in  the  relation  of  vendor,  without  anything 
to  show  that  such  was  the  intention  of  the 
parties;  yet  in  this  case  as  the  bond  as- 
signed by  Arnold  to  Romine  was  a  lien,  and 
as  the  bond  executed  by  Cox  to  Romine  was 
^▼en  in  lieu  of  that  bond,  and  contains 
a  recital  from  which  we  must  infer  that  the 
lieu  was  intended  to  exist,  I  am  of  opinion 
that  as  between  Romine  and  Cox  the  lien 
is  in  full  force. 

McWhorter,  who  is  in  possession,  defends 
himself  against  Romine's  claim,  upon  the 
fround  that  he  made  his  contract  with  Cox 
and  paid  him  a  large  portion  of  the  pur- 
chase money,  without  notice  of  the  lien : 
Thus  the  question  is  presented  whether  the 
lien  held  by  Romine  or  the  equitable  title 
heM  by  McWhorter  shall  prevail. 

It  may  be  laid  down  as  a  general  rule, 
that  t>etween  mere  equities,  equal  in  all 
other  respects,  the  elder  shall  prevail.  If 
however  the  junior  claimant  shall  have  an 
advantage  at  law,    or  superior  equity,  such 


party  shall  prevail.  See  the  cases  referred 
to,  2  White  and  Tudor' s  Leading  Cases,  p. 
1 ;  Moore  v.  Holcombe,  3  Leigh  597 ;  Judge 
Cabell's  opinion  in  Doswell  v.  Buchanan's 
ex'ors,  3  Leigh  365 ;  Bayley  v.  Greenleaf , 
7  Peters'  R.  46.  Considering  the  secret 
nature  of  Romine's  lien;  that  McWhorter 
was  permitted  to  take  possession  of  the 
property,  hold  it  for  a  time  and  make  pay- 
ments for  it  without  notice  of  that  lien,  I 
am  of  opinion  his  equitable  title  should  pre- 
vail over  Romine's  lien,  to  the  extent  of  the 
payments  made  without  notice.  This  I 
deem  right  notwithstanding  the  case  of 
Beirne*8  ex'ors  v.  Campbell,  4  Gratt.  125, 
which  seems  to  decide  otherwise. 

Obvious  considerations  require  that  all 
liens  or  conveyances  concerning  real 
30  property,  shall  be  recorded.  ♦Pur- 
chasers, relying  upon  the  records  for 
information,  may  be  misled  and  defrauded  if 
the  secret  and  unknown  liens  or  convey- 
ances may  be  set  up  to  their  prejudice, 
after  fairly  paying  money  for  their  pur- 
chases; nor  is  the  injury  the  less  because 
they  may  have  only  equitable  titles. 

In  our  case  it  is  not  likely  that  any  de- 
gree of  diligence  would  have  apprised 
McWhorter  of  Romine's  lien.  He  could 
reasonably  be  expected  to  make  enquiry 
only  of  such  persons  as  were  mentioned  in 
the  title  papers  for  the  land.  Romine  who 
is  not  mentioned  therein  should  have  taken 
care  to  have  his  lien  recorded,  or  to  have 
given  notice  thereof;  and  the  consequences 
of  his  omission  should  rest  upon  himself 
rather  than  upon  McWhorter.  I  am  thus  led 
to  the  conclusion  that  the  Circuit  court  erred 
in  giving  Romine  a  preference  over  Mc- 
Whorter for  his  whole  debt,  instead  of  so 
much  as  McWhorter  owed  Cox  when  first 
notified  of  the  lien. 

The  decree  should  be  reversed  with  costs, 
and  the  cause  sent  back  to  the  Circuit 
court ;  that  it  be  referred  to  a  commissioner 
to  ascertain  in  what  amount  McWhorter 
was  indebted  for  the  purchase  when  notified 
of  Romine's  lien,  and  the  land  held  liable 
for  that  amount  only. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 


31 


*Friend  v.  Wilkinson  &  Hunt. 

July  Term,  1862,  Lewisbarsr. 


(Absent  Lee,  J.) 
I.  Bill*   of   Bxchsnare— Notice  of    Protest— Burden   of 

Proof.*— In  an  action  upon  a  bill  of  exchanffe  by 
the  endorsee  asrainst  the  endorser,  where  it  is 
proper  to  send  the  notice  of  protest  by  the  mall, 
and  It  has  not  arrived  at  as  early  a  day  as  in  the 
regular  course  of  the  mail  it  misrht  have  come  if 
started  at  the  proper  time,  the  onus  Is  upon  the 
plaintiff  to  prove  that  it  was  put  into  the  mall  at 
the  proper  time. 

•Bills  of  Exchange— Notice  of  Protest— Burden  of 
Proof,— The  principal  case  holds  that  where  It  is 
proper  to  send  notice  of  protest,  of  a  bill  of  exchauffe, 
by  mail,  the  burden  of  proof  is  upon  the  plaintiff  to 
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a.  Evidence— flotloii  to  Bxdade— Objection  fluet  Be 
Specified. t— When  a  party  moves  the  court  to  ex- 
clude evidence,  he  should  specify  the  evidence  to 
which  he  objects:  And  where  the  motion  is  to 
exclude  a  mass  of  evidence,  some  of  which  is 
proper  to  be  received,  the  motion  may  be  properly 
overruled  on  account  of  its  arenerality. 

3.  Bills  of  Bzclianire—i^rotest— Damages— Case  at  Bar. 
—A  bill  ojf  exchanare  havingr  fallen  due  and  been 
protested  before  the  act  allowing  three  per  cent. 
damages,  and  interest  upon  the  costs  of  protest, 
went  into  operation,  such  damages  and  interest 
are  not  recoverable  thereon. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Kanawha  county,  brought  by 
Wilkinson  St  Hunt  against  Joseph  Friend, 
upon  two  protested  bills  of  exchange,  each 
for  1,000  dollars.  The  facts  are  stated  by 
Judge  Allen  in  his  opinion.      '  ^ 

There  was  a  verdict  and  judgment  for  the 
plaintiffs;  and  thereupon  Friend  applied 
to  this  court  for  a  supersedeas,  which  was 
awarded. 

There  was  no  counsel  for  the  appellant. 
B.  H.  Smith  and  Doddrige,    for   the   ap- 
pellees. 

ALLEN,  J.  This  is  an  action  of  debt 
brought  by  the  endorsees  against  the  en- 
dorser upon  two  bills  of  exchange  drawn  and 
made  payable  in  Cincinnati,  and  protested 
for  nonpayment.  On  the  trial  the  appel- 
lant, the  defendant  in  the  court  below, 
32  took  two  bills  of  exceptions.  *The 
first  sets  out,  that  on  the  trial  the 
appellees  introduced  evidence  to  prove  the 
handwriting  of  the  endorser,  and  offered 
in  evidence  the  bills,  with  the  protests  at- 
tached ;  and  introduced  evidence  tending  to 
prove  the  notice  of  protest;  to  the  intro- 
duction of  all  which  evidence  the  appellant 
objected ;  but  the  court  overruled  his  objec- 
tion, and  allowed  the  same  to  go  to  the 
jury ;  and  the  appellant  excepted. 

This  exception  we  think  was  properly 
overruled  on  account  of  its  generality.  It 
is  not  the  province  of  the  court  to  search 
out  from  the  whole  mass  of  evidence  some- 
thing which  may  be  objectionable.  It  is 
the  duty  of  the  party  to  lay  his  finger  on 
the  testimony  and  object  to  it  specifically. 

show  that  it  was  put  in  the  mail  at  the  proper  time. 
This  is  approved  and  followed  in  Cor  bin  v.  Planters' 
Bank,  87  Va.  667,  13  S.  E.  Rep.  08.  See  monoffraphic 
note  on  "Bills,  Notes  and  Checks.** 

tBvidence— notion  to  Bxciude— Objection  Most  Be 
Specified.— When  a  party  moves  the  court  to  exclude 
evidence,  he  should  specify  the  evidence  to  which 
he  objects:  and  where  the  motion  is  to  exclude  a 
mass  of  evidence,  some  of  which  is  proper  to  be 
received,  the  motion  may  be  properly  overruled  on 
account  of  its  generality.  For  this  proposition  the 
principal  case  is  cited  and  approved  in  Washiuffton, 
etc.,  R.  R.  Co.  V.  Lacey.  M  Va.  463.  26  S.  E.  Rep.  834  ; 
Norfolk,  etc.,  R.  R.  Co.  v.  Ampey,  93  Va.  126.  26  S.  E. 
Rep.  226;  Troffdon  v.  Com..  31  Gratt.  881.  and  note. 

See.  in  accord.  Parsons  v.  Harper.  16  Gratt  64,  and 
note ;  Klncheloe  v.  Tracewells,  11  Gratt  587.  and  note; 
Harriman  v.  Brown,  8  Leigh  697;  Buster  v.  Wallace, 
4H.  &M.82. 


Any  other  course  would  lead  to  surprise  on 
the  other  side.  Evidence  of  a  secondary 
nature  may  be  permitted  to  go  to  the  jury 
from  a  knowledge  that  a  party  has  it  in  his 
power  to  lay  a  proper  foundation  for  it; 
but  upon  a  general  objection  setting  out  the 
whole  or  the  great  mass  of  testimony,  it 
may  seem  that  portions  of  the  evidence  are 
improper;  whereas  if  specifically  objected 
to  at  the  proper  time,  the  objection  might 
have  been  obviated,  or  the  evidence  ex- 
cluded. 

After  the  verdict,  the  appellant  moved 
for  a  new  trial,  and  his  motion  being  over- 
ruled, he  took  a  second  bill  of  exceptions 
setting  out  all  the  facts  proved  on  the  trial. 
It  becomes  necessary  to  consider  so  much 
only  of  this  bill  of  exceptions  as  shows  the 
times  at  which  the  bills  arrived  at  maturity, 
and  the  proof  touching  the  notice  to  the 
endorser  of  the  protest  for  nonpayment  of 
the  bill  at  three  months.  It  appears  that 
this  bill  arrived  at  maturity,  was  presented 
for  payment,  and  protested  for  nonpayment 
on  the  1st  of  February  1850:  That  a  notice 
of  protest  dated  at  Cincinnati  on  the  1st  of 
February  1850,  was  sent  by  mail  to  the 
cashier  of  the  Bank  of  Virginia  at  Charles- 
ton, Kanawha  county,  Va.,  was  re- 
33  ceived  on  the  night  of  *the  7th 
February,  enclosed  in  a  letter  post 
marked  Cincinnati,  Ohio,  and  handed  by 
the  witness  to  the  appellant  on  the  next 
day.  It  was  further  proved  that  a  letter 
would  arrive  at  Kanawha  court-house  in 
four  or  five  days  after  it  was  mailed  in  Cin- 
cinnati, if  it  came  by  the  direct  route.  If 
sent  by  another  route,  a  letter  might  be  ten 
or  twelve  days  on  the  way ;  or  that  it  might 
be,  and  letters  sometimes  were,  delayed  at 
Chilicothe,  Ohio,  by  the  regulations  in  re- 
gard to  the  departure  of  the  mail  on  the 
regular  route  from  Cincinnati.  Upon  this 
proof  the  question  arises  whether  the  appel- 
lant had  due  notice  of  the  dishonor  of  the 
bill.  The  Bank  of  Virginia  at  Charleston, 
Kanawha,  is  to  be  treated  as  a  distinct 
holder,  the  bill  having  been  placed  there 
for  presentment  and  collection ;  and  notice 
was  given  by  it  in  due  time  after  it  was 
received  from  Cincinnati.  But  it  seems 
to  me  there  is  not  sufificient  evidence  of 
the  time  of  the  transmission  of  the  notice 
of  the  dishonor  of  the  bill  from  Cincinnati. 
The  party  not  residing  in  or  near  the  city 
of  Cincinnati,  a  notice  sent  by  the  mail  of 
the  next  day,  or  the  next  practicable  mail, 
would  be  sufificient.  And  the  burden  of 
proving  a  reasonable  notice  is  on  the  plain- 
tiff. It  is,  where  notice  is  required,  a  con- 
dition precedent  to  his  right  to  recover,  and 
he  must  show  a  strict  performance.  In  this 
case  it  does  not  appear  whether  there  was 
a  daily  mail  between  Cincinnati  and  Charles- 
ton or  not,  nor  when  the  notice  was  put 
in  the  post  ofiBce  to  be  mailed.  It  is  dated 
on  the  1st  and  was  received  on  the  night 
of  the  7th  of  February ;  and  the  proof  is 
that  a  letter  would  arrive  at  Kanawha  court- 
house (Charleston)  in  four  or  five  days  after 
it  was  mailed  at  Cincinnati  if  it  came  by 
the   direct  route.     The  notice  might  there- 
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fore  have  been  placed  in  the  office  and 
nailed  on  the  mominji^  of  the  4th  and  have 
arrifcd  after  nig^ht  on  the  7th,  according  to 
this  evidence.  Being*  protested  on  the  1st, 
it  should  have  been  placed  in  the 
34  office  to  be  sent  *by  the  mail  of  the 
next  day,  unless  that  was  Sunday, 
and  if  80,  by  the  mail  of  the  third  of  Feb- 
nary  if  there  was  such  mail,  or  if  not,  by 
the  next  practicable  mail ;  and  it  was  in- 
cninbent  on  the  plaintiff  k>elow  to  show  the 
time  it  was  so  placed  in  the  office  to  be 
nailed. 

The  case  is  similar  in  principle  to  the 
case  of  Lawson  v.  Sherwood,  1  Stark.  R. 
314,  2  £ngr.  c.  L.  R.  405,  cited  in  2  Greenl. 
£rL  1 186.  There  the  witness  proved  he 
had  sent  a  letter  containing  the  notice  two 
or  three  days  after  the  dishonor  of  the  bill, 
bnt  could  not  say  whether  it  was  two  or 
three  days.  Notice  on  the  second  day  would 
have  been  sufficient,  but  the  third  day  was 
too  late.  Lord  Kllen borough  held  the  proof 
issnfficient ;  that  the  onus  probandi  in  such 
cases  lies  upon  the  plaintiff,  and  he  must 
show  the  notice  is  sufficient.  In  this  case 
the  notice  may  have  been  put  in  the  office 
to  be  mailed  on  the  2d  and  not  have  been 
received  until  the  night  of  the  7th ;  if  so, 
it  would  have  been  sufficient:  but  it  might 
have  been  put  in  the  office  and  mailed  on 
the  3d  or  4th  and  received  at  the  same  time ; 
if  so,  it  was  too  late,  unless  that  was  the 
fint  mail  after  the  dishonor  of  the  bill. 
And  these  were  matters  which  the  plaintiff 
was  bound  to  prove,  and  probably  could 
have  done  so  by  an  examination  of  the  no- 
tary. I  think,  therefore,  the  court  erred  in 
overmling  the  motion  for  a  new  trial. 

The  declaration  which  contained  but  one 
connt  npon  both  bills,  demanded  interest 
on  the  costs  of  protest,  and  damages  after 
the  rate  of  three  per  cent,  on  the  principal 
nm  dne.  The  verdict  allowed  and  the  court 
Lve  judgment  for  the  interest  and  damages, 
three  per  cent,  damages  upon  the  prin- 
cipal, and  the  interest  upon  the  costs  of 
protest  were  claimed  under  the  9th  and  11th 
sections  of  the  Code  of  1849,  p.  582.  Both 
of  the  bills  had  arrived  at  maturity  before 
the  new  Code  went  into  operation ; 
3S  and  we  think  the  rights  *and  liabili- 
ties of  the  parties  are  to  be  ascertained 
and  measured  by  the  laws  in  force  at  the 
time  of  the  maturity  and  dishonor  of  the 
bill,  when  the  cause  of  action  accrued ;  and 
that  tioth  for  allowing  the  three  per  cent, 
ilaniages,  and  the  interest  on  the  costs  of 
protest,  the  verdict  should  have  been  set 
^de,  and  the  judgment  was  erroneous.  In 
Whitworth  v.  Adams,  5  Rand.  333,  the  al- 
lowing interest  on  the  costs  of  protest  was 
decided  to  t>e  erroneous. 

In  this  case  there  was  a  general  demurrer 
to  the  declaration,  which  was  not  directly 
paaaed  upon  by  the  court  below.  The  ap- 
pellant has  not  in  his  assignment  of  errors 
objected  to  the  insufficiency  of  the  declara- 
tion; and  as  the  case  must  go  back  for  a 
sew  trials  and  the  plaintiff  can  there  amend 
hit  declaration,  it  is  not  considered  neces- 
Bry  to  express  any  opinion  upon  the  de- 


murrer. I  am,  for  the  reasons  aforesaid,  of 
opinion  that  the  judgment  be  reversed,  the 
cause  remanded  for  a  new  trial,  and  with 
leave  to  the  appellees  to  amend  their  dec- 
laration. 

DANIEL  and  SAMUELS,  Js.,  concurred 
in  the  opinion  of  Allen,  J. 

MONCURE,  J.,  dissented. 

The  following  is  the  judgment  of  the 
court : 

It  seems  to  the  court  here  that  the  burden 
of  proving  due  notice  of  the  dishonor  of  the 
bill  devolved  upon  the  defendants  in  error, 
the  plaintiffs  in  the  court  below,  and  the 
proof  set  forth  in  the  bill  of  exceptions  to 
the  decision  of  the  court  overruling  the 
motion  for  a  new  trial,  does  not  show  that 
due  notice  of  the  dishonor  and  protest  of  the 
three  months'  bill  of  exchange  v^as  placed 
in  the  office  to  be  transmitted  by  the  mail 
of  the  2d  and  3d  day  ensuing  such  dishonor 
and  protest,  or  the  earliest  practicable 
36  mail  thereafter.  And  *it  furthermore 
seems  to  the  court  that  there  was  error 
in  allowing  interest  on  the  costs  of  protest, 
and  60  dollars  damages  on  the  principal  sum 
in  said  bills  mentioned,  being  three  per 
centum  thereon.  It  is  therefore  considered 
that  the  said  judgment  be  reversed  and  an- 
nulled, with  costs  to  the  plaintiff  in  error; 
that  the  verdict  be  set  aside  and  the  cause 
remanded,  with  leave  to  the  defendants  in 
error  to  amend  their  declaration,  and  for  a 
new    trial. 


37  *Friend  v.  Woods. 

July  Term.  18S2,  Lewisburflr. 

(Absent  Lxs.  J.) 

Appeal  BondA— Costs— Variance  between  Declaration 
and  Bond— Case  at  Bar.— In  an  action  on  an  appeal 
bond,  the  declaration  states  under  a  seUicet,  tbe 
costs  at  a  certain  sum,  and  makes  profert  of  the 
record  of  the  Ck>nrt  of  appeals.    The  defendant 
craves  oyer  of  the  record,  and  demurs  generally. 
The  record  is  properly  set  out  in  all  respects;  but 
the  costs  endorsed  by  the  clerk  of  the  Ck>nrt  of 
appeals  is  less  than  the  sum  stated  in  the  declara- 
tion; that  sum  includinff  the  costs  for  enterinar 
the  Jndrment  of  the  Conrt  of  appeals  in  the  court 
below,  and  issuinff  the  execution  upon  it.    Held: 
1st  dame— Same— Same— Sane.— The  profert  of  the 
record  did  not  extend  to  the  endorsement  of 
the  costs  by  the  clerk,  and  the  variance  as  to  the 
costs  was  no  ground  of  demurrer. 
ad.  Same— 5ame—5ame— Same.— There  was  no  va- 
riance, as  the  costs  in  the  court  below   were 
properly  embraced  in  the  demand  in  the  decla- 
ration. 

This  was  an  action  of  debt  upon  an  appeal 
bond,  brought  in  the  Circuit  court  of  Kan- 
awha county  by  Wiley  P.  Woods  against 
Thomas  R.  Friend  and  Joseph  Friend.  The 
defendants  craved  oyer  of  the  record  of  the 
Court  of  appeals  of  which  profert  was  made, 
and  then  demurred  generally  to  the  declara- 
tion.    The  ground  of  the  demurrer  seems  to 
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have  been  for  a  supposed  variance  between 
the  amount  of  the  costs  in  the  Court  of  ap- 
peals as  stated  in  the  declaration,  and  the 
amount  endorsed  by  the  clerk  of  that  court 
upon  the  copy  of  the  decree  sent  to  the  court 
below.  The  declaration  stated  the  costs  to 
be  28  dollars  59  cents.  The  costs  endorsed 
by  the  clerk  were  26  dollars  91  cents ;  but 
the  clerk  of  the  Circuit  court  added  for  re- 
cording the  judgment  of  the  Court  of  ap- 
peals and  issuing  execution,  1  dollar  68 
cents,  thus  making  the  sum  of  28  dollars 
59  cents.  The  court  below  overruled  the 
demurrer;   and    there    was  a    verdict 

38  upon  a  writ  of  enquiry  *of  damages, 
and   a  judgment    for    the    plaintiff. 

Whereupon  Joseph  Friend  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

There  was  no  counsel  for  the  appellant. 
Fry,  for  the  appellee. 

DANIBLy  J.t  delivered  the  opinion  of  the 
court. 

The  court  does  not  deem  it  necessary  to 
express  any  opinion  on  the  question,  raised 
at  the  bar  by  the  counsel  of  the  defendant 
in  error,  whether  upon  the  supposition  of 
the  existence  of  the  alleged  variance  be- 
tween the  record  vouched  in  the  declaration 
and  that  exhibited  in  reply  to  the  oyer  the 
proper  mode  of  taking  advantage  of  such 
variance  was  not  by  plea  of  nul  tiel  record 
instead  of  by  demurrer ;  as  it  seems  to  the 
court  that  there  is  in  fact  no  such  variance. 

The  verification  by  the  record,  or  prout 
patet  per  recordum  in  the  declaration,  can- 
not be  properly  regarded  as  extending  to  the 
overmen t  in  respect  to  the  amount  of  the 
costs.  The  judgment  of  the  Court  of  ap- 
peals properly  ascertained  by  and  to  whom 
the  costs  were  to  be  paid ;  but  it  was  no 
part  of  its  function  to  fix  the  amount  of  the 
costs.  That  was  a  matter  to  be  determined 
not  by  a  reference  to  the  record  of  the  judg- 
ment of  the  court,  but  to  the  certificate  of 
taxation  made  at  the  foot  of  the  transcript 
of  the  record.  The  allegations  in  the  dec- 
laration are  to  be  construed  in  reference  to 
this  well  known  state  of  things ;  and  the 
averment  as  to  the  amount  of  the  costs  is, 
in  this  view,  no  part  of  the  description  of 
the  judgment.  Consequently  no  variance 
would  be  established  by  showing  that  the 
amount  of  costs  averred  differed  from  that 
taxed.  There  is  in  fact  however  no  differ- 
ence between  the  amount  of  the  costs 
averred  and  that  certified.  It  is  true  that 
the  declaration  avers  under  a  scilicet  that 
the  costs  amount  to  the  sum  of  28  dol- 

39  lars  59  cents ;  and   the  *clerk  of   the 
Court  of    appeals  certifies  that  they 

amount  to  the  sum  of  26  dollars  91  cents ; 
but  on  the  back  of  the  transcript  of  the 
record  is  a  certificate  of  the  clerk  Qf  the 
Superior  court  of  Kanawha,  that  the  costs 
incurred  by  the  defendant  in  recording  the 
judgment  of  the  Court  of  appeals  in  the 
Superior  court  and  in  issuing  execution, 
are  1  dollar  68  cents.  This  last  sum  is  a 
proper  charge  as  constituting  a  part  of  the 
costs  of  the  defendant  in  his  defence  ex- 
pended;   and  when   added    to   the    amount 


taxed  by  the  clerk  of  the  Court  of  appeals, 
makes  an  amount  identical  with  that  averred 
in  the  declaration. 

No  other  variance  is  alleged  in.the  petition 
or  suggested  at  the  bar;  and  the  court  on 
an  inspection  of  the  record  perceives  none. 
The  court  is  therefore  of  opinion  that  there 
is  no  error  in  the  judgment,  and  that  it 
ought  to  be  afiSrmed  with  costs. 

Judgment  afifirmed. 
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Injunctlonf— Agralnst  Ja4ffiiients-NeGesflty  for  Taking 
Advantage  of  Remedy  at  Law— Laches.*— An  injunc- 
tion to  a  Judflrment  at  law  dissolved  as  improvi- 
dently  srranted.  without  answer,  though  tbe  bill 
charffes  that  the  Judgment  was  recovered  without 
appearance  or  defence  for  money  which  the 
plaintiff  in  the  Judgment  alleged  he  had  paid  as 
surety,  though  he  had  not  in  fact  paid  one  cent  of 
the  money,  but  the  same  had  been  paid  by  another 
surety,  against  whom  there  was  a  Joint  Judgment 
with  the  plaintiff  at  law  ;  and  that  of  this  fact  the 
plaintiff  in  the  bill  had  no  knowledge  until  after 
the  Judgment;  and  could  not  therefore  have  de- 
fended himself  at  law. 

This  was  an  injunction  to  a  judgment 
recovered  by  Henry  H.  Wood  against  John 
Slack  in  the  Circuit  court  of  Kanawha. 
Slack  had  been  the  high  sheriff  of  Kanawha 
county,  and  Wood,  James  T.  Swindler    and 

*laJancttons— Against  Judgments— Necessity  for  Tak- 
ing Advantage  of  Remedy  at  Law— Lach^.— To  entitle 
one  to  relief  in  equity  against  a  Judgment  at  law.  It  is 
not  sufficient  that  injustice  has  been  done  him.    He 
must  have  been  guilty  of  no  laches  and  have  done 
everything  required  of  him  to  render  effectual  his 
defence  at  law.    For  this  proposition  the  principal 
case  is  cited  and  approved  in  the  following  cases: 
Allen  V.  Hamilton,  9  Oratt.  257;  Hudson  v.  Kline.  9 
Oratt.  884,  887:  Perkins  v.  Clements,  1  Pat  &  H.  168; 
Oreen  v.  Massie,  21  Gratt  961 :  Richmond  Enquirer 
Co.  V.  Robinson,  24  Qratt  568,  and  note;  Gkxilsby  ▼. 
St.  John.  25  Oratt.  158.  and  note;  Ynille  v.  Wimblsh. 
77  Va.  816:   Deyv.  Martin,  78  Va.  4:  Roseuberger  v. 
Bowen,  84  Va.  668.  5  S.  £.  Rep.  607;  Canada  v.  Barks- 
dale,  84  Va.  746.  6  S.  E.  Rep.  10:  Brown  v.  Chapman, 
90  Va.  175, 17  S.  E.  Rep.  866;  Hyre  v.  Hoover,  8  W.  Va. 
16;  Sperry  v.  Gibson,  8  W.  Va.  686;  Vance  v.  Snyder, 
6W.  Va.  81:  Shields  V.  McClung,  6  W.  Va.  89;  More- 
head  V.  De  Ford,  6  W.  Va.  820;  Harvey  v.  Seashol,  4 
W.  Va.  125;  Black  v.  Smith,  13  W.  Va.  800;  Bias  ▼. 
Vickers.  27  W.  Va.  466;  Bloss  v.  Hull,  27  W.  Va.  600; 
Ensign  Mfg.  Co.  v.  McGinnis.  80  W.  Va.  642,  4  S.  £. 
Rep.  788;  Grafton,  etc.,  R.  Co.  v.  Davisson,  46  W.  Va. 
14.  29  S.  £.  Rep.  1029;  Smith  v.  McLain,  11  W.  Va.  060; 
Sayre  v.  Harpold  88  W.  Va.  567,  11  S.  E.  Rep.  17: 
foot-note  to  Haseltlne  v.  Brickey,  16  Gratt  116;  mon- 
ographic note  on  '*InJ  unctions'*  appended  to  Clay  tor 
V.  Anthony,  15  Gratt.  518.    See,  in  accord  with  the 
principal  case,  Cabell  v.  Roberts.  6  Rand.  580:  Ool- 
lins  V.  Jones,  6  Leigh  530;  Faulkner  v.  Harwood.  0 
Rand.  126;  Haden  v.  Garden.  7  Leigh  167;  Oswald  v. 
Tyler,  4  Rand.  19;  George  v.  Strange,  10  Gratt.  490; 
Meem  v.  Rucker,  10  Gratt  506;  Wallace  v.  Richmond, 
26  Gratt  07,  and  note;  Ferrell  v.  Allen,  5  W.  Va.  4S: 
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otbexs  were  his  sureties.  Several  judgments 
had  been  recovered  against  Slack  and  his 
sureties  for  the  defaults  of  one  of  his  dep- 
uties. Upon  these  judgments  executions 
isBoed  which  were  returned  by  the  sheriff  as 
paid  by  James  T.  Swindler  and  Henry  H. 
Wood.  Subsequently  Wood  gave  Slack 
notice  that  he  would  ask  for  a  judgment 
against  him  for  the  amount  of  these  execu- 
tions as  having  been  paid  by  himself;  and 
Slack  not  appearing,  there  was  a  judgment 
in  favor  of  Wood  against  Slack  for  the 
amount  of  318  dollars  61  cents,  with  interest 
thereon  from  the  24th  of  May  1847,  until 
paid  and  his  costs. 

After  this  judgment  had  been  recovered, 
Slack  applied  for  an  injunction  thereto,  on 
the  ground  that  Wood  had  not  paid  one 
cent  of  the  money  for  which  the  judgment 
had  been  obtained ;  but  that  it  was  paid  by 
the  other  surety,  James  T.  Swindler ;  and  he 
alleged  that  these  facts  came  to  his  knowl- 
edge after  the  judgment  was  rendered,  and 
that  consequently  he  could  not  by  any  pos- 
sibility have  made  his  defence  at  law. 
41  *The  injunction   was  granted ;  and 

the  defendant  Wood  without  answer- 
ing the  bill  moved  to  dissolve  the  injunction 
as  improvidently  awarded;  and  the  court 
sustained  the  motion.  From  this  decree 
dissolving  the  injunction.  Slack  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Parks,  for  the  appellant. 
B.  H.    Smith  and  Doddridge,  for  the  ap- 
pellee. 

L££«  J.»  delivered  the  opinion  of  the 
court. 

Wcwd  recovered  a  judgment  against  Slack 
the  complainant  in  the  Circuit  court  of 
Kanawha  county  for  the  sum  of  318  dollars 
61  cents,  being  for  money  claimed  to  have 
been  paid  by  him  as  one  of  the  sureties  of 
Slack  in  his  official  bond  as  sheriff  of  Kan- 
awha county,  together  with  interest  and 
costs  of  suit.  The  proceeding  which  resulted 
in  this  judgment  was  by  notice  in  writing 
under  the  act  of  assembly  in  which  it  was 
alleged  that  sundry  judgments  specified  in 
the  notice,  had  been  recovered  against  Wood 
as  such  suretv  aforesaid,   and  that  he  had 

Knapp  T.  Snyder.  15  W.  Va.  484;  Alford  v.  Moore,  15 
W  Va.  9B7. 

failfrntiT  «t  Law— When  Equity  WUI  Onmt  New 
Trlet-In  sackefooee  ▼.  KuykendaU,  12  W.  Va.  29,  it  is 
•aid:  'It  Is  admitted  that  after-discovered  evidence, 
to  afford  a  proper  ground  to  awarding  a  new  trial, 
whether  the  application  be  made  to  a  common-law 
conrt,  or  to  a  court  of  equity,  must  (1st)  have  been 
discovered  since  the  former  trial:  (2d)  be  such  as 
reasonable  diligence  on  the  part  of  the  party  seek- 
ing the  new  trial  conld  not  have  secured  at  a  former 
trial;  (3d)  he  material  in  its  object  and  not  merely 
comolative,  corroborative  or  collateral:  (4th) 
most  be  such  as  onirht  to  produce  an  opposite  re- 
mit on  Jie  merlU.  Read's  Case,  23  Oratt.  946; 
Adams  V.  Hubbard,  25  Gratt.  129;  Slack  v.  Wood,  9 
OfU.  53:  Brown  V.  Speyers.  20  Gratt.  296;  GilUlanv. 
Lodlngton.  0  W.  Va.  128:  Arthur  v.  Cliavls.  6  Rand. 
HZ.*'  See,  In  accord,  citing  the  principal  case.  Smith 
V.  McLain.  11  W.  Va.  fl58. 


been  compelled  to  pay  the  amount  specified 
in  the  notice,  on  account  thereof.  The 
notice  was  served  upon  Slack,  but  he  failed 
to  appear  and  contest  the  plaintiff's  right 
to  recover;  and  the  court,  on  hearing  the 
evidence  adduced  by  the  plaintiff,  rendered 
judgment  in  his  behalf  for  the  amount 
above  stated.  Slack  subsequently  filed  this 
bill  in  the  Circuit  court  of  Kanawha,  stat- 
ing the  recovery  of  said  judgment  against 
him,  and  exhibiting  a  copy  of  the  record  of 
the  proceeding  in  which  it  was  had :  And 
he  alleged  that  he  had  been  informed  and 
believed  *'that  Wood  had  never  paid  one 
cent  of  one  of  the  judgments  set  out  in  his 
aforesaid  notice,  but  that  the  said  judgments 
being  not  against  the  said  Wood  alone,  but 
against"  himself  (said  Slack)  and  his  se- 
curities in  his  official  bond,  they  were 

42  paid  by  James  T.  Swindler  *(then 
deceased),  another  of  his  said  sure- 
ties. He  further  alleged  that  those  facts 
came  to  his  knowledge  after  the  said  judg- 
ment had  been  rendered,  and  that  he  had 
had  no  knowledge  or  intimation  of  them 
until  after  that  period ;  and  that  conse- 
quently he  could  not  by  any  possibility  have 
made  his  defence  at  law. 

The  bill  made  Wood  and  the  sheriff  of 
Kanawha  parties  defendants,  and  prayed  an 
injunction  to  restrain  the  collection  of  the 
said  judgment,  and  such  other  and  further 
relief  as  justice  and  equity  might  require. 
The  injunction  prayed  for  was  allowed. 

The  defendants  appeared  by  counsel,  and 
without  filing  an  answer  to  the  bill,  gave 
notice  that  they  would  move  to  dissolve  the 
injunction  as  improvidently  allowed,  at  a 
future  day  of  the  court.  And  subsequently 
the  motion  having  been  made,  the  court  by 
its  order  did  dissolve  the  injunction  on  the 
ground  assigned:  And  to  this  decree  a 
supersedeas  has  been  allowed. 

The  grounds  on  which  a  court  of  equity 
will  interfere  to  grant  relief  against  a 
judgment  at  law  in  the  nature  of  a  new 
trial,  are  confessedly  somewhat  narrow  and 
restricted.  It  is  not  sufficient  to  show  that 
injustice  has  been  done,  but  it  must  appear 
also  that  it  was  not  occasioned  by  the  inat- 
tention of  the  party  complaining:  And  a 
bill  seeking  relief  of  this  character  is 
watched  by  equity  with  extreme  jealousy. 
Bateman  v.  Willoe,  1  Sch.  Sl  Lef.  201.  In 
delivering  his  opinion  in  that  case,  Lord 
Redesdale  said  that  ** Rules  are  established, 
some  by  the  legislature,  some  by  the  courts 
themselves,  for  the  purpose  of  putting  an 
end  to  litigation ;  and  it  is  more  important 
that  an  end  should  be  put  to  litigation  than 
that  justice  be  done  in  every  case."  lb. 
204. 

In  the  case  of  Floyd   v.    Jayne,    6  John. 
Ch.  R.  479,  Chancellor  Kent  states  the  set- 
tled doctrine  and  practice  of  the  court 

43  of  equity  as  well  as  of  courts  of  *law, 
to  be,  that  a  party  is  not  entitled   to 

relief  after  verdict  upon  testimony  which 
with  ordinary  care  and  diligence  he  might 
have  procured  and  used  upon  the  trial  at 
law:  And  he  adds  that  '^it  would  be  estab- 
lishing a  grievous  precedent,   and  one    of 
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44,  46,  4.6 


great  public  inconvenience,  to  interfere  in 
any  other  case  than  one  of  indispensable 
necessity  and  wholly  free  from  any  kind  of 
negligence. ' ' 

This  doctrine  has  been  fully  recog- 
nized in  this  court  by  repeated  adjudi- 
cations. Beirne  v.  Mann,  5  Leigh  364; 
Oswald,  Ac.  V.  Tyler,  Ac,  4  Rand.  19; 
Faulkner's  admix  v.  Harwood,  6  Rand.  125. 
And  to  the  same  effect  are  De  Lima  v. 
Glassell's  adm'r,  4  Hen.  A  Munf.  369;  Tur- 
pin  v..  Thomas,  2  Hen.  A  Munf.  139;  Tapp 
V.  Rankin,  9  Leigh  478;  Donnally  v.  Gin- 
natt's  adm'r,  5  Leigh  359;  Haden  v.  Garden, 
7  Leigh  157 ;  Turner  v.  Davis,  Id.  227 ;  Au- 
ditor V.  Nicholas,  2  Munf.  31;  Arthur  v. 
Chavis,  6  Rand.  142 ;  Fenwick  v.  Macmurdo, 
2  Munf.  244.  In  the  case  of  Faulkner's 
adm'i  v.  Harwood,  it  was  held  that  a  court 
of  equity  will  not  grant  relief  merely  because 
injustice  has  been  done:  The  party  apply- 
ing for  a  new  trial,  to  entitle  himself  to  it, 
must  show  that  he  has  been  guilty  of  no 
laches;  that  he  has  done  everything  that 
could  reasonably  be  required  of  him  to  ren- 
der his  defence  effectual  at  law.  And  the 
reasons  for  establishing  and  enforcing  this 
rule  and  practice  are  given  by  Judge  Carr, 
in  his  opinion,  with  his  accustom^  clear- 
ness ;  and  they  seem  to  apply  in  all  their 
force  to  the  present  case.  The  complainant 
alleges  that  at  the  time  of  the  rendition  of 
the  judgment  at  law  against  him  he  was 
ignorant  of  the  fact  that  the  money  due  on 
the  judgments  recovered  against  him  and 
his  sureties  had  been  paid  by  James  T. 
Swindler,  and  that  no  part  whatever  had 
been  paid  by  Wood.  But  he  does  not  allege 
that  he  used  due  diligence  or  made  any 
efforts  or  enquiries  before  the  trial  at  law  to 
obtain  information  upon  this  subject. 
44  And  *it  would  appear  that  by  the 
exercise  of  reasonable  diligence,  and 
by  making  proper  enquiry  in  the  proper 
quarters,  he  might  have  been  readily  led  to 
discover  whether  Wood  had  in  fact  paid 
any  of  the  loneys  claimed  to  have  been  paid 
by  him  for  the  complainant,  and  if  any, 
the  amount  thereof;  and  of  this  information 
when  obtained  he  could  have  fully  availed 
himself  in  his  defence  in  the  court  of  law. 
His  failure  to  institute  any  such  enquiry 
when  served  with  Wood's  notice  would  seem 
to  be  exactly  that  sort  of  inattention  and 
laches  on  his  part  which  should  serve  to 
debar  him  from  any  claim  for  relief  in  a 
court  of  equity  against  its  consequences. 
The  court  is  therefore  of  opinion  that  the 
injunction  to  the  judgment  at  law  upon  the 
grounds  assigned  in  the  bill  was  improvi- 
dently  granted;  and  that  there  is  no  error 
in  the  order  of  the  court  dissolving  the 
same ;  which  is  accordingly  affirmed,  with 
costs  to  the  appellee. 

Decree  affirmed. 


45         *Price'8  Heirs  v.  Price's  Adnn'r. 

July  Term,  1858,  Liewlsbnrff. 
I.  Turnpikes— SUtate»—€oiistmction—C«M  at  Bar.— 

The  act  of  the  22d  of  February  1880  to  authorize 


the  constnictlon  of  a  tampUce  road  from  Josepli 
Oaunt's    to   Price's   moantaln  In  the  county  of 
Botetourt,  provided  that  the  contractor,  npon  tlie 
completion  of  the  road,  mlffht  erect  a  toll-rate 
thereon,  and  take  certain  tolls  for  nineteen  years. 
The  act  of  the  ist  of  March  1831  provided   tliat 
when  the  road  was  completed    over   Caldwell's 
mountain,  the  commissioners  might  authorize  tlie 
contractor  to  erect  a  toU-srate  on  that  part  of  tlie 
road,  and   collect   half  the   tolls  authorized   by 
that  act:   and  when   the  whole  road  was   com- 
pleted  they   were  to  authorize  the  erection   of 
another  srate,  and  full  tolls  to  be  taken.    The  com- 
missioners did,  upon  the  completion  of  the  road 
over   Caldweirs    mountain,   authorize    the  con- 
tractor to  erect  a  arate  and  take  half  tolls:  and 
when  the  whole  road  was  completed  they  author- 
ized another  erate  and  full  tolls  to  be  taken.    Upon 
the  construction  of  these  acts  it  was  held  that  tlie 
nineteen    years   for  which    by    the  act  of  1880 
the  contractor  was  authorized  to  take  tolls  npon 
the  road,  did  not  commence  to  run  until  the  road 
was  completed    and    the   second    toU-irate   was 
erected. 

a.  Same— Same— Same— Suae.— In  the  construction 
of  these  statutes  all  the  attendant  and  surroand  - 
inar  circumstances  were  taken  into  consideration. 

The  case  is  fully  stated   by  Judge  hee  in 
his  opinion. 

Hudson,  for  the  appellants. 

John  T.  Anderson,  for  the  appellee. 

L£^E,  J.  On  the  22d  of  February  1830 -the 
Gfeneral  assembly  passed  an  act  entitled 
^"An  act  to  authorize  the  construction  of  a 
turnpike  road  from  Joseph  Gaunt' a  to 
Price's  mountain  in  the  county  of  Bote- 
tourt," by  which  commissioners  were  ap- 
pointed to  locate  said  road  and  to  contract 
for  its  construction  at  a  grade  in  no  part  to 
exceed  five  degrees,  in  the  manner  and  npon 
the  terms  prescribed  in  the  act.  The  third 
section  of  the  act  provided  that  to  indemnifjr 
and  compensate  the  contractor  on  said 
work,  he  should  be  authorized  on 
46  *the  fulfillment  of  his  contract,  to 
erect  a  gate  on  the  said  road,  and  to 
demand  and  receive  tolls  for  the  use  of  the 
same  at  a  certain  rate  thereby  prescribed  ; 
with  a  proviso  that  the  rights  and  privileges 
thereby  granted  should  terminate  from  and 
after  the  expiration  of  nineteen  years  from 
the  erection  of  the  gate  or  receiving  tolls 
on  said  road. 

On  the  1st  of  March  1831  an  act  passed 
amendatory  of  the  above  mentioned  act* 
by  which  the  commissioners  were  authorized 
to  contract  for  the  construction  of  the  road 
over  Caldwell's  mountain  (a  part  of  the 
line  of  the  contemplated  work),  at  a  grade 
of  six  instead  of  five  degrees,  as  prescribed 
by  the  fomer  act.  And  it  provided  that 
when  the  same  should  be  completed  and  re- 
ceived by  the  said  commissioners,  they 
should  be  authorized  to  empower  the  under- 
taker to  erect  a  toll-gate  thereon  at  such 
place  as  they  might  designate,  and  demand 
and  receive  one-half  of  the  rate  of  tolls  al- 
lowed by  the  act  of  the  22d  of  February 
1830.  It  also  gave  them  power  to  extend 
the  said  road  from  Gaunt's  to  a  point  one- 
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half  mile  east  of  the  house  lately  the  resi- 
dence of  James  Davis,  and  to  contract  for 
bridges  over  Craig's  and  Barber's  creeks: 
And  provided  that  when  the  entire  work 
should  be  completed,  the  commissioners 
shotdd  be  empowered  to  authorize  the  con- 
tractor to  erect  two  toll-gates  on  the  said 
hne  of  road,  at  such  points  as  they  might 
designate,  and  thereafter  at  each  to  demand 
and  receive,  in  lieu  of  the  tolls  authori2ed 
bj  the  act  of  1830,  tolls  at  a  different  rate 
prescribed  by  the  act,  being  an  increase 
taking  the  two  gates  authorized  by  that  act 
together  upon  the  rates  authorized  for  a 
single  gate  by  the  act  of  1830.  But  if  the 
commissioners  should  deem  the  tolls  author- 
ized by  that  act  an  inadequate  compensa- 
tion to  the  undertaker  of  the  work,  they 
were  required  to  dispense  with  the  bridging 
of  Barber's  and  Craig* s  creeks:  And  more- 
over it  was  provided  that  if  in  the 
47  progress  of  the  *work,  such  a  portion  of 
it  should  be  completed  as  in  the  opin- 
ion of  the  commissioners  ought  in  justice  to 
the  contractor  to  entitle  him  to  indemnity 
before  the  whole  should  be  finished,  they 
were  authorized  under  the  control  of  the 
Board  of  public  works  to  increase  the  half 
toUs  thereby  allowed,  to  full  tolls. 

Under  the  provisions  of  these  two  acts  the 
commissioners  on  the  30th  of  June  1831  en- 
teted  into  a  contract  of  that  date  with  Jacob 
Price  for  the  construction  of  said  road  from 
its  western  terminus  to  a  point  one-half 
mile  east  of  the  late  residence  of  James 
Davis,  according  to  certain  specifications 
embraced  in  the  contract;  and  the  said 
Price  also  stipulated  that  if  the  legislature 
should  before  the  completion  of  said  line  of 
road  pass  an  act  authorizing  its  extension 
from  its  eastern  terminus  to  Fincastle,  he 
would  construct  that  portion  of  road  also, 
as  a  part  of  the  whole  line  and  to  be  taken 
and  considered  as  embraced  in  the  indem- 
nity provided  by  the  act  of  1st  March  1831, 
without  further  compensation:  or  in  the 
event  of  his  failure  to  undertake  the  making 
of  that  addition  to  the  road,  the  commis- 
sioners reserved  the  right  to  contract  with 
others  for  the  construction  and  make  pro- 
vision out  of  the  tolls  for  their  compensa- 
tion. It  was  further  provided  that  nothing 
contained  in  the  contract  was  to  be  con- 
strued as  dispensing  with  the  two  bridges 
mentioned  in  the  act,  but  that  it  was  under- 
stood that  the  said  Price  was  to  build  them 
whenever  required  by  the  said  commis- 
sioners, as  part  of  the  consideration  he  was 
to  receive  in  the  form  of  tolls  from  the 
road. 

The  extension  to  Fincastle  contemplated 
in  the  contract  was  provided  for  by  an  act 
passed  February  8,  1832,  entitled  *<An  act 
^poferring  certain  powers  on  the  commis- 
moners  of  the  road  from  Fincastle  to 
Price's  mountain,"  which  authorized  the 
commissioners  to  require  the  contractor  to 
make  it  npon  the  same  terms  and  conditions 
and  for  the  same  compensation  provided  by 

the  act  of  the  1st  of  March  1831. 
48  *Xt  appears  that  in  the  progress   of 

the  work,  and  after  that  portion    of 


the  road  over  Caldwell's  mountain  had  been 
completed,  the  contractor  Price  obtained 
from  the  commissioners  leave  to  erect  a  toll 
gate  thereon  and  to  charge  half  tolls  for  the 
travel  over  that  finished  portion  of  road, 
under  and  by  virtue  of  the  provision  to  that 
effect  contained  in  the  act  of  the  Ist  of 
March  1831.  When  this  gate  was  erected 
does  not  precisely  appear,  but  it  was  more 
than  nineteen  years  before  the  filing  of  the 
bill  in  this  cause. 

On  the  1st  of  August  1834  the  entire  line 
of  road  was  receiv^  by  the  commissioners 
as  completed  in  conformity  to  the  contract, 
and  by  virtue  of  the  authority  given  them 
by  the  act  of  1831,  they  thereupon  authorized 
the  said  Price  to  erect  another  toll-gate  on 
the  line  of  said  road  at  or  near  its  western 
terminus;  and  thereafter  he  received  the 
full  tolls  authorized  by  the  act  of  March 
1st,  1831,  at  both  the  said  gates. 

Price  subsequently  departed  this  life,  and 
the  complainant  in  this  cause  qualified  as 
his  administrator :  And  after  the  expiration 
of  nineteen  vears  from  the  erection  of  the 
first  gate  (that  upon  the  portion  of  road 
across  Caldwell's  mountain},  at  which  half 
tolls  were  charged,  a  doubt  having  arisen 
whether  the  right  to  receive  any  tolls  at  that 
gate  had  not  ceased,  he  filed  this  bill  in  the 
Circuit  court  of  Botetourt,  praying  the  aid 
and  instruction  of  the  court  upon  that  point, 
and  also  in  regard  to  other  difficulties  which 
he  alleged  had  arisen  touching  the  admin- 
istration of  the  estate.  The  distributees  of 
Jacob  Price,  deceased,  were  made  parties 
defendants.  And  subsequently  the  cause 
coming  on  to  be  heard  by  consent  of  parties 
upon  the  question  of  the  right  to  collect 
tolls  on  said  road,  the  court  was  of  opinion 
thai;  the  right  to  collect  tolls  at  each  gate 
ceased  at  the  end  of  nineteen  years  from  its 
erection :  And  as  it  appeared  the  first  gate, 
that  on  the  Caldwell's  mountain  section  at 
which  half  tolls  had  been  charged 
49  during  *the  progress  of  the  work, 
had  been  erected  more  than  nineteen 
years  previously,  the  court  by  its  decree  held 
that  the  right  to  take  tolls  at  that  gate  had 
ceased:  and  directed  that  the  complainant 
should  thereafter  flemand  and  receive  tolls 
at  the  other  gate  only,  until  the  1st  of 
August  1853,  when  the  right  to  demand  tolls 
at  it  also  would  expire.  And  to  this  decree 
an  appeal  has  been  allowed  from  this  court. 

The  question  thus  presented  for  the  ad- 
judication of  the  court  is,  whether  the  term 
of  nineteen  years  for  which  the  contractor 
was  entitled  to  demand  and  receive  tolls  at 
the  gate  first  erected  upon  that  portion  of 
the  road  over  Caldwell's  mountain  is  to  be 
computed  as  commencing  from  the  time  at 
which  it  was  placed  thereon  for  the  purpose 
of  collecting  half  tolls  authorized  by  the 
act  of  1831,  during  the  progress  and  until 
the  completion  of  the  whole  work,  or 
whether  that  period  is  to  be  considered  as 
commencing  on  the  1st  of  August  1834  when 
the  whole  work  was  declared  completed  and 
taken  off  the  hands  of  the  contractor  by  the 
commissioners,  and  when  they  authorized 
him  to  erect  a  second  gate  under  the  provi- 
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sions  of  that  act,  continuing'  also  the  one 
first  erected.  And  this  question  depends 
for  its  solution  upon  the  proper  construction 
of  the  several  acts  above  referred  to  taken 
tog'ether  as  a  whole.  It  is  true  neither  the 
act  of  1831  nor  that  of  1832  contains  any 
limitation  of  the  term  for  which  the  right 
to  take  tolls  upon  the  road  is  to  continue. 
But  it  cannot  be  doubted  that  the  limita- 
tion of  nineteen  years  contained  in  the  act 
of  1830  is  preserved  by  the  sixth  section  of 
the  act  of  1831  and  equally  applies  to  the 
two  gates  authorized  by  that  act  to  be 
erect^  as  to  the  single  gate  provided  for  by 
the  act  of  1830. 

The  original  act  of  1830  for  the  construc- 
tion of  this   improvement   provided   for   a 
road  with  a  grade  not  to  exceed  five  degrees : 
And    it   authorized   the  erection  of  but  a 
single  gate  for  the  collection  of  tolls 

50  for   the  whole  *road ;  and  it  was   not 
to  be  erected  until  the  work  should  be 

fully  completed.  No  contract  was  made  by 
the  commissioners  for  the  construction  of 
the  road  under  the  provisions  of  this  act 
until  after  the  passage  of  the  amendatory 
act  of  the  1st  of  March  1831.  The  object 
and  purpose  of  this  last  mentioned  act 
would  seem  to  be  the  better  to  promote  the 
success  of  the  enterprise  by  holding  out 
stronger  'inducements  to  contractors  to 
undertake  the  work  than  those  offered  by 
the  first :  for  although  it  authorized  the  com- 
missioners to  extend  the  work  to  a  point 
eastward  of  its  original  terminus,  and  to 
require  bridges  across  the  two  creeks  named, 
yet  it  authorized  the  road  to  be  made  over 
Caldwell's  mountain  at  a  grade  of  six  de- 
grees instead  of  five,  as  required  by  the 
first,  and  when  the  road  should  be  completed 
over  that  mountain  it  authorized  a  gate  to 
be  erected  and  tolls  to  be  demanded  at  half 
the  rate  authorized  by  the  act  of  1830.  And 
upon  the  completion  of  the  whole  work  it 
authorized  the  erection  of  two  gates  instead 
of  one,  at  each  of  which  tolls  were  to  be 
paid  at  a  rate  prescribed  differing  from  that 
of  the  former  act,  but  taking  the  two  to- 
gether for  the  whole  road,  considerably  im- 
proved and  affording  a  better  compensation 
to  the  contractor.  And  lor  the  purpose  of 
securing  an  adequate  compensation  to  the 
contractor,  it  required  the  commissioners  to 
dispense  with  the  two  bridges  contemplated 
if  they  should  deem  the  compensation 
otherwise  inadequate.  And  moreover  if  in 
their  opinion  during  the  progress  of  the 
work,  justice  to  the  contractor  required  it, 
they  were  empowered  under  the  control  of 
the  Board  of  public  works  to  increase  the 
half  tolls  thereby  allowed  to  full  tolls.  All 
these  various  provisions  would  seem  to 
evince  a  disposition  on  the  part  of  the  leg- 
islature to  improve  upon  the  inducement 
held  out  in  the  first  act  to  contractors  to 
undertake  the  work.  The  chancellor  in  his 
opinion  embodied  in  the  decree  states 

51  that  this  act   was   for  the  ^benefit  of 
the  contractor,  but  he  considered  that 

benefit  to  consist  only  in  this,  that  he  was 
thereby  enabled  to  receive  compensation  for 
the   work  finished,   and  not  required  as  by 


the  original  act,  to  wait  until  the  whole 
road  was  completed  before  he  received  any 
tolls.  But  it  may  be  questioned  whether 
there  was  any  advantage  in  this  to  the  con- 
tractor, if  his  term  of  nineteen  years  as  to 
the  gate  first  erected  commenced  when  he 
began  to  collect  the  half  tolls:  because 
those  half  tolls  were  not  half  the  whole  tolls. 
allowed  for  the  entire  work  by  the  act  oif 
1831,  but  only  of  the  rates  allowed  by  the 
act  of  1830.  And  thus  for  those  years  dur- 
infif  the  progress  of  the  work  in  which  he 
was  receiving  only  half  the  rates  provided, 
by  the  act  of  1830,  he  was  receiving  lea& 
than  half  of  the  tolls  authorized  by  the  act 
of  1831,  and  less  than  those  authorized  at 
either  of  the  gates  after  the  completion  of 
the  work;  and  yet  according  to  this  view, 
those  years  are  part  of  and  to  be  deducted, 
from  the  term  for  which  he  was  to  be  en- 
titled to  collect  tolls  at  that  gate.  The  only 
compensation  for  this  loss  is  that  he  veas 
enabled  to  receive  the  half  tolls  somewhat 
in  advance  of  the  time  when  he  was  to  re- 
ceive full  tolls  at  both  gates;  but  this  may 
have  been  quite  inadequate. 

By  the  act  of  1831  some  additional  work 
is  provided  to  be  done  not  required  by  the 
act  of  1830 :  And  as  it  was  thereby  contem- 
plated that  that  portion  of  the  road  over 
Caldwell's  mountain  should  be  first  con- 
structed, it  might  not  have  seemed  unrea- 
sonable that  during  the  progress  of  the 
work  and  until  it  should  be  fully  completed, 
some  compensation  should  be  made  to  the 
contractor  for  the  travel  over  that  finished 
portion  in  the  form  of  the  half  rates  thereby 
temporarily  allowed. 

It  is  clear  from  the  provisions  of  these 
acts  that  the  tolls  allowed  to  be  collected 
by  the  contractor  were  intended  as  compen- 
sation not  only  for  the  construction  of  the 
work  but  also  for  keeping  it  in  repair.  The 
duty  to  keep  in  repair  continues  as 
52  long  as  the  correlative  *right  to  de- 
mand tolls,  but  no  longer.  Now 
though  the  act  of  1831  expressly  authorises 
two  several  gates  to  be  erected  on  the  road 
at  convenient  points,  it  recog'nizes  no  di- 
vision of  the  line  of  the  road  into  sections 
with  reference  to  these  two  gates,  nor  does 
it  attach  any  portion  of  its  length  to  either. 
If  then  the  right  to  demand  tolls  at  the 
gate  first  erected  has  expired,  there  is  a  por- 
tion of  the  road  which  the  contractor  is  no 
longer  bound  to  keep  in  repair.  ,  But  how  is 
this  portion  to  be  ascertained?  Some  por- 
tions of  the  road  may  require  much  greater 
labor  and  expense  to  keep  them  in  repair 
than  others ;  and  the  difificulty  is  further  in- 
creased by  the  fact  that  the  gate  which  the 
decree  discontinues  is  that  erected  on  the 
portion  of  road  over  Caldwell's  mountain 
for  the  purpose  of  collecting  half  tolls  for 
the  use  of  that  portion  during  the  progress 
and  until  the  completion  of  the  whole  work ; 
and  the  road  was  to  be  extended  both  east- 
wardly  and  westwardly  from  the  termini  of 
that  mountain  section.  The  difficulties  and 
great  inconvenience  which  the  construction 
given  to  these  acts  by  the  chancellor  would 
necessarily    involve   would   seem   to  create 
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strong-  donbts  of  its  correctness ;  and  as  the 
acts  themselves  make  no  provision  by  which 
they  can  be  avoided,  it  may  not  be  uarea- 
Bonable  to  infer  that  the  leg-islature  did  not 
contemplate  any  such  state  of  things,  but 
intended  that  the  whole  road  should  be 
kept  up  alike  for  the  full  term  of  nineteen 
years  ccmimencing^  and  ending  at  the  same 
time;  and  consequently  that  the  right  to 
take  the  full  tolls  authorized  by  the  act  of 
1831  should  continue  for  the  whole  road  for 
the  like  period. 

The  act  of  1830  authorized  full  tolls  at 
the  rates  therein  prescribed  for  the  allotted 
term  commencing  on  the  completion  of  the 
estire  work  thereby  contemplated.  The  act 
of  1831  authorized  like  full  tolls  to  be  col- 
lected at  each  of  two  gates  according 
33  to  a  modified  tariff  which  *it  pre- 
scribed, when  the  entire  work  should 
be  completed :  And  it  seems  to  me  that  the 
computation  of  the  term  for  which  the  right 
to  demand  full  tolls  at  each  gate,  should 
commence  at  that  period  and  continue  from 
tbe  time  it  was  taken  off  of  the  hands  of 
the  contractor  by  the  commissioners  for  the 
fun  term  provided  by  the  act  of  1830.  And 
I  do  not  think  that  the  provision  in  the  act 
of  1831  authorizing  the  collection  tempo- 
rarily of  half  tolls  made  under  the  circum- 
stances and  with  the  views  which  it  would 
seem  probable  led  to  its  introduction,  was 
intended  to  control  or  modify  the  right  to 
foil  tolls  at  each  gate  for  the  full  term 
prescribed ;  but  was  designed  to  be  an  ad- 
ditional remuneration  to  the  contractor 
offering^  a  further  inducement  to  engage  in 
the  work. 

I  am  of  opinion  therefore  that  the  court 
below  erred  in  directing  the  discontinuance 
of  tbe  first  g^ate  erected  and  the  collection 
of  toUs  at  the  other  only;  and  that  the 
decree  should  be  reversed. 

The  other  judg-es  concurred  in  the  opinion 
of  I/^,  J. 


Decree  reversed. 
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by  AMlmoee— Injunction— Partiea*— 
at  Bar.— D  and  T  sell  land  to  L,  and  each 
receiTes  a  part,  and  takes  L*s  bonds  for  one-half 
tbe  balance  of  tbe  purchase  money.  L  not  beinsr 
able  to  complete  the  contract,  it  is  agreed  between 
tbe  parties  that  it  shall  be  rescinded,  and  the  land 
^surrendered,  and  D  and  T  deliver  to  Lbis  bonds, 
except  one  that  D  bad  assiimed  away.  On  this 
tM>nd  a  Jndffinent  was  recovered  by  the  assignee, 
sod  L*  filed  a  bill  to  enjoin  it,  making  the  assignee 
ui4  D  parties.  Held: 
isL  T  is  not  a  necessary  party, 
ai.  Lis  not  entitled  to  have  tbe  judgment  enjoined 

2s  against  tbe  assignee. 
jd,  S«Be—5iUie— Rights  of  Obligor— Cue  at  Bar.— 

?5ee  monographic  noUou  '^Injunctions**  appended 
to  Claytor  ▼.  Anthony,  15  Oratt.  518;  monographic 
wU  on  "Assignments'*;  monographic  note  on 
"aaids"  appended  to  Ward  v.  Cbnrn,  18  Oratt  801. 


I  The  agreement  to  rescind  the  contract  being 
proved,  L  is  entitled  to  recoter  from  b  the 
amount  of  the  bond  assigned  by  D;  bnt  D  being 
liable  as  assignor  of  that  bond,  L  is  not  to  collect 
it  until  he  shall  have  paid  off  tbe  judgment  or 
D  is  otherwise  released  from  his  liability  as 
assignor. 

This  was  an  injunction  to  a  judgment  in 
the  Circuit  court  of  Wood  county.  The  case 
is  stated  in  the  opinion  of  the  court. 

B.  H.  Smith,  for  the  appellant. 
Fisher,  for  the  appellee. 

ALLEN,  J.,  delivered  the  opinion  of  the 
court. 

Lyons  purchased  of  Drake  and  Thorpe  a 
small  tract  of  land  in  Wood  county,  for 
which  he  agreed  to  pay  the  sum  of  600  dol- 
lars. Of  this,  100  dollars  was  paid  in  prop- 
erty at  the  time  of  the  sale,  and  as  Drake 
alleges  was  received  by  Thorpe.  For  the 
residue  of  the  purchase  money  Lyons  exe- 
cuted six  notes,  four  for  100  dollars  each, 
and  two  for  50  dollars,  three  of  them  made 
payable  to  Drake  and  three  to  Thorpe. 
55  *Drake  assigned  one  of  the  100  dol- 

lar notes  made  payable  to  him,  to 
Farrow,  who  subsequently  assigned  portions 
thereof  to  others.  Upon  this  note  a  judg- 
ment was  recovered  by  Farrow  as  assignee 
against  Lyons,  who  thereupon  obtained  an 
injunction  setting  up  various  grounds  for 
relief,  of  which  it  is  unnecessary  to  notice 
any  but  one.  In  his  bill  he  alleges  that 
after  the  contract,  finding  himself  unable 
to  complete  the  purchase,  the  contract,,  by 
mutual  agreement,  was  rescinded:  That 
he  surrendered  up  the  title  bond  executed,  to 
him  by  the  vendors,  and  received  from 
Thorpe  the  notes  he  had  executed  to  him, 
and  Drake  promised  to  surrender  his ;  and 
that  Drake  thereafter  took  possession  of  the 
land  sold  and  gave  a  deed  of  trust  upon  it. 
Drake  in  his  answer  admits  that  the  con- 
tract was  canceled  and  the  lot  was  surreu: 
dered  to  him ;  but  avers  it  was  expressly 
understood  that  the  appellee  Lyons  was  to 
pay  the  100  dollar  note  which  he  had  as- 
signed to  Farrow.  On  the  hearing  the 
court  considering  that  as  the  agreement  to 
cancel  the  contract  was  made  after  notice 
of  the  assignment  the  rights  of  the  assignees 
could  not  be  affected  by  the  rescission  of  the 
contract  of  sale,  and  therefore  dissolved  the 
injunction  and  dismissed  the  bill  as  to 
the  assignees:  thus  giving  them  the  benefit 
of  their  judgment.  From  this  portion  of 
the  decree  Lyons  has  not  appealed,  and  he 
is  the  only  party  who  could  complain  of  it. 

But  the  court  furthermore  considering  that 
the  contract  of  rescission  was  proved,  and 
that  Drake  had  no  right  to  require  Lyons 
to  pay  the  100  dollar  note,  gave  Lyons  a 
decree  over  against  Drake  for  the  amount 
thereof.  From  this  decree  Drake  has  ap- 
pealed, and  assigns  as  error,  that  Thorpe, 
who  united  in  the  sale  of  the  land,  was  a 
necessary  party,  before  the  court  could  re- 
scind the  contract.  The  court  did  not  re- 
scind or  cancel  the  contract :  the  bill  alleged 
that     the     contract     had     been    rescinded 
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by  the    parties;    the   title   bond  and 

56  ^possession     surrendered,     and    that 
Thorpe   had  delivered    up   his  notes. 

The  answer  of  Drake  admits  the  agreement 
to  rescind,  and  its  execution  by  a  surrender 
of  the  property  to  himself;  and  that  he 
thereafter  conveyed  it  in  a  deed  of  trust : 
And  the  deposition  of  Thorpe  and  the  other 
evidence  shows  that  the  contract  of  rescis- 
sion was  fully  executed  by  the  surrender  of 
the  title  bond,  and  giving  up  to  the  vendors 
possession  of  the  premises.  There  was  no 
controversy,  therefore,  as  to  the  rescission 
of  the  contract;  it  was  admitted:  Nor  was 
there  any  necessity  for  a  decree  to  rescind ; 
the  contract  was  fully  executed. 

But  Drake  avers  there  was  an  agreement 
at  the  time  of  the  rescission  personal  to 
himself,  with  which  Thorpe  had  no  con- 
cern, by  which  Lyons  assumed  to  pav  the 
note  he  had  assigned  to  Farrow.  To  the 
decision  of  this  controversy  growing  out 
of  the  rescission  of  the  contract  of  sale,  it 
was  not  necessary  that  Thorpe  should  have 
been  a  party ;  and  there  was  no  error  in 
proceeding  to  hear  the  cause  without  requir- 
ing him  to  be  made  a  party. 

It  is  further  assigned  as  error  that  the 
court  had  no  authority  to  rescind,  and  that 
it  did  not  rescind,  the  contract  of  rescis- 
sion. These  objections  have  already  been 
answered.  The  court  was  not  called  upon 
to  rescind  and  did  not  rescind  because  that 
contract  had  been  fully  executed.  Upon  the 
merits  as  between  Drake  and  Lyons,  if  the 
latter  did  agree  to  pay  the  assigned  note 
as  alleged  by  Drake,  the  burden  of  proof 
was  on  him  to  show  it,  and  he  has  failed  to 
do  so.  Every  presumption  is  against  the 
pretension  that  Lyons  who  had  already  lost 
the  100  dollars  paid  at  the  time  of  the 
purchase,  should  have  agreed  to  pay  still 
more  to  be  relieved  from  a  purchase  he  was 
unable  to  complete. 

But  we  think  there  was  error  in  decreeing 
that  Lyons  should  recover  from  Drake  the 
100  dollars,  and  that  he  might  at  once  en- 
force payment  thereof   by  execution. 

57  *Drake  had  assigned  the  note  executed 
by  Lyons  to  Farrow.     If  the  assignee 

should  fail  in  collecting  the  money  from 
LyonSk  Drake  as  assignor  would  be  respon- 
sible, l^ut  in  the  mean  time  he  may  have 
been  compelled  to  pay  the  decree  against 
him  to  Lyons  or  any  transferee  of  Lyons. 
The  right  of  Lyons  to  a  decree  over  results 
from  his  being  compelled  to  pay  to  Drake's 
assignee  a  note  which  Drake  should  have 
surrendered,  and  for  which,  if  not  paid, 
Drake  would  be  responsible.  Lyons  should 
not  have  been  permitted  to  collect  the  decree 
from  Drake  until  he  had  paid  off  the  judg- 
ment oil  the  note,  or  released  Drake  from 
his  liability  as  assignor  of  the  note  on 
which  the  judgment  was  obtained.  We 
think  this  is  a  substantial  error  which 
might  have  subjected  Drake  to  irreparable 
loss,  a  result  by  no  means  improbable,  as 
the  record  shows  Lyons  had  been  discharged 
as  a  bankrupt.  For  this  error  so  much  of 
the  decree  as  authorizes  Lyons  to  collect  the 
amount  decreed  in  his  favor  against  Drake 


before  he  shall  show  to  the  court  that  he 
has  paid  off  the  amount  of  the  judg'ment 
enjoined,  or  that  Drake  has  been  otherwise 
released  from  his  liability  as  assignor  of 
the  note  upon  which  said  judgment  was 
rendered,  should  be  reversed,  with  costs  to 
the  appellant. 

MONCURE,  J.  I  concur  in  the  decree, 
except  that  I  think  the  appellee  Lyon  should 
have  his  costs  as  the  party  substantially  pre- 
vailing, on  the  principle  of  the  case  of 
Handly  v.  Snodgrass,  9  Leigh  484,  and  the 
cases  therein  referred  to,  especially  the  case 
of  Roberts  v.  Jordans,  3  Munf.  488. 

The  decree  of  the  court  was  as  follows: 
The  court  is  of  opinion  there  is  no  error 
in  so  much  of  the  decree  as  dissolved  the 
injunction  and  dismissed  the  bill  as  to  all 
the  defendants  except  the  appellant ;  or  as 
adjudged  and  ordered  that  the  appellee 
58  Lyons  *pay  to  the  defendants  m  the 
court  below,  except  the  appellant, 
their  costs ;  or  as  adjudged  that  the  appellee 
Lyons  was  entitled  to  recover  of  the  appel- 
lant 108  dollars  3  cents,  with  interest  on 
100  dollars,  part  thereof,  from  the  1st  April 
1841,  that  being  the  amount  of  the  judge- 
ment at  law  sought  to  be  enjoined,  and  also 
,the  costs  by  the  appellee,  the  said  L#yons, 
in  that  behalf  expended.  But  the  court  is 
further  of  opinion  that  said  decree  is  erro- 
neous in  authorizing  the  appellee,  the  said 
Lyons,  to  proceed  at  once  to  enforce  pay- 
ment of  the  decree  in  his  favor  against  the 
appellant  before  he  had  exhibited  evidence 
that  said  judgment  enjoined  had  been  paid, 
or  that  the  appellant  had  been  released,  from 
his  liability  as  assignor  of  the  note  upon 
which  the  judgment  was  rendered.  There- 
fore reversed,  with  costs,  so  far  as  the  same 
is  herein  declared  to  be  erroneous,  and 
affirmed  in  all  other  respects;  and  cause 
remanded  with  instructions  to  retain  the 
cause  as  between  the  appellant  and  the  ap- 
pellee Lyons,  with  liberty  to  the  appellee 
Lyons  to  move  for  leave  to  sue  out  execu- 
tion for  the  debt,  interest  and  costs  decreed 
in  his  favor  against  the  appellant,  upon 
showing  to  the  court  that  he  has  paid  off 
the  amount  of  the  judgment  mentioned  in 
the  bill,  and  thereby  sought  to  be  enjoined, 
or  that  the  appellant  has  otherwise  been 
released  and  discharged  from  all  liability 
as  assig^nor  of  the  note  upon  which  judg- 
ment was  rendered. 


59  *Tyree  &  als.  v.  Wilson. 

Jaly  Term,  1862,  Lewisburar. 

(Absent  Lbs,  J.) 

[68  Am.  Dec.  218.] 

Deputy  Sheriff— End  of  Term— Contiiiaed  Ltabllity  9i 
Sheriff.*— In  the  first  year  of  V's  term  of  office  as 
high  sheriff,  an  execution  goes  into  the  hands  of 

^Deputy  Sheriff— Bnd  of  Term— Continued  Liability 
of  ShertfT*  Sureties.— A  deputy  sheriff  has  authority 
to  act  after  the  term  of  office  of  the  sheriff  is  ended, 
in  the  completion  of  duties,  the  execution  of  which 
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T.  one  of  his  deputies,  who  retains  it  leyied  on 
penonal  property  and  not  sold  for  want  of 
Wdders.  V  analilled  the  second  year  as  hiarh 
therilf.  and  iraye  different  sureties,  and  T  aarain 
qnaUlled  as  his  depnty;  and  there  was  no  order 
displacing  him.  At  the  end  of  the  second  year 
another  person  analilled  as  hiarh  sheriff,  and  then 
the  plaintiff  in  the  execution  caused  a  vendUi4mi 
opomaM  to  Issue,  directed  to  V,  late  hiarh  sheriff, 
which  came  into  the  hands  of  T,  and  was  returned 
hj  him  ''satisfied.**    Held: 

i$t  ^smr  ^mtnr — Same.— T  was  the  depty  of  V 
for  the  purposes  of  this  execution,  when  he 
made  the  return  of  "satisfied,"  and  the  hiffh 
sheriff  and  his  sureties  are  responsible  for  his 


sd.  Sheriffs— New  Bond— Lisbllity  of  5arattos  on  Old 
Baad.^— The  levy  having  been  made  daring  the 
first  year  of  the  high  sheriff's  term  of  ofllce, 
the  sureties  of  that  year  are  responsible. 

This  was  a  notice  in  the  Circuit  court  of 
Fajette  county,  by  William  Wilson  against 
the  hig^h  sherifF  of  the  county  and  his  sure- 
ties, to  recover  money  made  upon  an 
ciecntion  by  William  Tyree,  one  of  his  dep- 
■ties.  The  facts  are  stated  in  the  opinion 
of  the  court.  There  was  a  judgment  for  the 
pJaiotiff  for  the  sum  of  232  dollars  2  cents, 
with  damages  at  the  rate  of  fifteen  per  cent. 
per  annum  from  the  5th  day  of  June  1848, 
till  paid  and  costs.  Whereupon  the  sureties 
ap^ed  to  this  cotirt  for  a  supersedeas, 
wUch  was  awarded. 

Prioe«  for  the  appellants. 

Caperton,  for  the  appellee. 

60  »ALL»BN,  J.,  deUvcred  the  opinion 

of  the  court. 

This  as  a  proceeding  by  notice  to  recover 
from  tlie  sheriff  of  Fayette  county  and  his 
■oreties  money  collected  by  his  deputy  on 
au  execution. 

The  sheriff  gave  bond  and  qualified  on  the 
i7tb  of  March  1840.  On  the  8th  of  Septem- 
ber 1840,  a  fi.  fa.,  made  returnable  on  the 
1st  Monday  of  November  following,  was 
placed  in  the  hands  of  William  Tyree,  who 
had  qualified  and  was  acting  as  deputy  for 
the  sheriff,  and  was  returned  by  said  deputy 

was  commenced  during  the  term,  and  the  sureties 
ef  the  sheriff  are  responsible  for  acts  of  the 
deputy  tlius  done  after  the  term  of  his  principal 
has  expired.  Ballard  ▼.  Thomas,  10  Gratt  9i,  citinff 
fhe  principal  case.  See  also,  notes  appended  to  the 
irlBdpQLl  case  reported  in  58  Am.  Dec.  218;  mono- 
graphic noU  on  ''Official  Bonds"  appended  to 
Songster  t.  Com.,  17  Gratt.  IM. 

tSkcrUff— New  Bend— UsMllty  of  SareUes  on  Old 
Bssi.— Where  an  execution  went  into  the  hands  of 
1  sheriff,  was  leyied.  and  part  of  it  collected  and 
letomed  more  than  a  year  before  a  second  bond 
was  dven.  the  sureties  on  the  bond  at  the  date  of 
the  levy  are  liable  although  SLvetuUHofU  oetHmat  may 
haTe  subsequently  issued  and  the  money  been 
cQtlected  after  the  second  bond  had  been  ffiven. 
Weoddell  t.  Bruffy,  25  W.  Va.  4«.  cltinar  the  prin- 
dpsl  case,  and  Tyree  ▼.  Donnally.  0  Gratt.  64. 

See  also,  monoffraphic  noU  on  ''Official  Bonds'* 
sspended  to  Sangster  ▼.  Com.,  17  Gratt  124. 


executed  on  personal  property,  and  not  sold 
for  want  of  bidders. 

The  high  sheriff  qualified  and  gave  bond, 
with  different  sureties,  under  a  second 
commission,  on  the  16th  of  March  1841. 
Tyree  again  qualified  as  deputy  sheriff  at 
the  same  term;  and  there  was  no  order 
made  thereafter,  displacing  him ;  and  at  the 
end  of  the  second  year  another  person  quali- 
fied as  sheriff.  On  the  24th  of  March  1848, 
the  plaintiff  caused  a  venditioni  exponas 
to  issue,  which  was  directed  to  "fi*  D, 
Vandal,  late  sheriff  of  Fayette  county, 
which  came  to  the  hands  of  William  Tyree* 
and  was  returned  by  him  as  deputy  of '  said 
Vanal,  '* satisfied.'' 

Upon  this  state  of  facts  it  becomes  nec- 
essary to  determine  whether,  at  the  time  of 
this  last  return,  Tyree  was  the  deputy  of 
the  high  sheriff  in  this  transaction,  so  as 
to  bind  his  principal ;  and  if  he  was,  which 
set  of  sureties,  those  of  the  first  or  second 
year,  would  be  responsible. 

It  being  impossible  for  the  high  sheriff  to 
attend  personally  to  everything  pertaining 
to  his  office,  the  law,  from  the  necessity 
of  the  case,  allows  him  to  make  a  deputy, 
and  implicitly  givev  him  power  to  execute 
all  the  ordinary  offices  of  the  sheriff,  where 
the  personal  presence  of  the  sheriff  is  not 
required  by  law.  Bac.  Ab.  title  Sheriff, 
letter  H. 

The  full  power  to  do  any  act  or  thing 
which  his  principal  might  have  dpoe 
61  is  so  essential,  that  according  *to 
Holt,  C.  J.,  giving  the  opinion  of  the 
court,  in  Parker  v.  Kett,  1  Salk.  R.  95,  the 
power  of  the  deputy  cannot  be  restrained  to 
be  less  than  that  of  his  principal,  save  only 
that  he  cannot  make  a  deputy. 

The  authority  of  the  deputy  being  thus 
unlimited  as  to  extent,  must  also  be 
equally  indefinite  as  to  duration,  unless  it 
be  revoked.  Accordingly,  it  was  held,  in 
Jackson  v.  Collins,  3  Cow.  R.  89,  that  the 
authority  of  the  deputy  was  limited  by  the 
duration  of  the  authority  of  the  principal, 
and  did  not  cease  when  a  new  sheriff  had 
taken  the  office. 

In  that  case,  the  deputy  had  sold  land  by 
virtue  of  an  execution,  and  had  given  the 
purchaser  a  certificate  that  he  would  he  en- 
titled to  a  deed  at  the  expiration  of  15 
months;  and  he  executed  the  deed  about  a 
year  after  the  high  sheriff  went  out  of  office. 
The  court  held  that  an  execution  against 
the  property  of  the  defendant,  partly  exe- 
cuted by  the  old  sheriff,  shall  be  completed 
by  him,  and  that,  quoad  hoc,  he  is  in  office, 
and  the  acts  of  a  deputy,  in  relation  to  such 
an  execution,  are  the  acts  of  the  principal. 

So  in  Larned  v.  Allen,  13  Mass.  R.  ^95, 
warrants  were  placed  in  the  hands  of  a  dep- 
uty to  collect.  He  collected  a  part  before 
his  principal  went  out  of  office;  and  having 
been  appointed  a  deputy  by  the  succeeding 
sheriff,  collected  the  residue  of  the  warrant 
after  his  last  appointment.  In  an  action 
againts  the  sureties  in  a  bond  given  by  the 
deputy  to  the  first  sheriff,  it  was  decided 
that  as  the  warrants  were  put  into  his  hands 
when    he  was  deputy  of  the  plaintiff,   hi  a 
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po'wer  to  complete  the  execution  of  them 
continued  by  virtue  of  the  plaintiff's  ap- 
pointment; and  the  plaintiff  had  judgment. 

The  same  principle  was  afSrmed  in  Hill 
v.  Fitzpatrick,  6  Ala.  R.  314;  and  The 
People  V.  Baker,  20  Wend.  R.  602. 

In  this  court,  the  principle  has  been  rec- 
ognized, and  acted  upon  in  Dabnej's 
adm'r  v.    Smith,    5   I/eigh    13,    and 

62  ^.Douglas  v.  Stump,  5   Leigh  392.     In 
these   cases,    administration     having 

been  committed  to  the  sheriff,  the  adminis- 
tration had  been  conducted  by  the  deputy 
aft^r  the  sheriff's  term  expired ;  and  it  was 
held  that  the  principal  and  his  sureties  were 
answerable  for  the  deputy's  administration 
after  as  well  as  before  the  term  expired. 

In  the  last  case  Tucker,  president,  said 
that  the  acts  of  the  deputy,  after  the  expira- 
tion of  the  sheriff's  term  of  office,  are  to  be 
considered  as  the  sheriff's  official  acts,  un- 
less he  took  the  proper  steps  to  remove  the 
deputy.  These  authorities  show  that  the 
appointment  and  authority  of  the  deputy 
continue  as  long  as  the  principal  has  any 
duty  to  perform  as  sheriff,  which  may  be 
performed  by  the  deputy,  unless  the  author- 
ity is  revoked,  or  the  princijpal  dies. 

That  the  sheriff,  after  he  is  out  of  office, 
is  authorized  and  may  be  compelled  to  sell 
the  goods  which  he  has  levied  on  under  an 
execution,  is  well  settled.  The  same  sheriff 
who  begins  an  execution  must  end  it.  2 
Wms.  Saund.  47  m,  n  2. 

In  E^ngland,  according  to  the  opinion  of 
Holt,  C.  J.,  in  Clerk  v.  Withers,  6  Mod. 
R.  299,  a  case  twice  elaborately  argued,  if 
a  sheriff  returns  a  levy  and  no  sale  for  want 
of  bidders,  he  may,  if  out  of  office,  sell 
without  a  venditioni  exponas.  If  he  con- 
tinue in  office,  he  may  be  compelled  to  sell 
by  a  venditioni  exponas;  and  if  he  be  out 
of  his  office,  a  distringas  nuper  vicecomitam 
goes  to  the  new  sheriff  to  distrain  the  old 
sheriff  to  sell.  But  these  writs  give  him 
no  new  authority  to  sell,  but  are  only  in- 
tended to  quicken  him  to  do  his  duty,  and 
also  to  give  the  parties  interested  the  ben- 
efit of  an  official  return,  upon  which,  under 
our  statutes,  summary  proceedings  may  be 
had.  The  writ  of  distringas  is  obsolete  in 
Virginia,  and  is  in  fact  rendered  unneces- 
sary by  the  23d  section  of  the  act  concerning 
executions,    1    Rev.    Code  533.     That 

63  act  provides,  that  *if  the  goods  taken 
by  the  sheriff,    or   any   part  thereof, 

remain  in  his  hands  unsold,  he  shall  make 
return  thereof  accordingly;  and  thereupon 
the  clerk  is  required  to  issue  a  venditioni 
exponas  to  such  sheriff  directed.  The  direc- 
tions of  the  act  apply  as  well  to  a  sheriff 
whose  term  of  office  has  ceased,  as  to 
him  whose  office  continues.  In  the  case 
Under  consideration,  the  levy  was  made 
by  the  officer  who  qualified  and  gave  bond 
on  the  17th  March  1840,  as  the  execution 
was  issued  and  levied  before  the  expiration 
of  the  term  of  office  for  that  year ;  and  the 
sureties  for  that  year  were  properly  pro- 
beeded  against  upon  the  return  of  the  deputy 
on  the  venditioni  exponas. 
*'  Judgment  should  be  affirmed  with  costs. 
Judgment  affirmed. 


64 


*Tyree  &  als.  v.  Donnally. 
July  Term.  18S2,  Lewlsbnrff. 


(Absent  LBB.  J.) 
Deputy  Sheriff— Bml  of  Term— ConttBued— Liability  of 
Sheriff*— Cue  at  Bar.— a  qualified  aft  lilirb  sl&eriff 
in  1846,  with  Ii  and  T  as  his  deputies.    Durinfir    tlie 
year  slJL  fa,  against  D  and  T  went  into  the  bands  of 
L,  who  returned  it,  **leTied,  and  not  sold  for  irajit 
of  bidders."    After  6's  term  of  office  had  expired, 
viz  :  in  1847,  the  plaintiff  sued  out  a  writ  of  ventUt^ 
ioni  exponas,  directed  to  O.  late  high  sheriff,  upon 
which  the  deputy  T  made  a  return  "that  lie  liad 
received  1600.  which,  after  deducting  sheriff's  com- 
missions,  ffives  a  credit  of  $472  60, 16th  of  Jane  184d, 
which  is  all  that  I  have  made  :**    Hbld  : 
lat.  Seme— Same— Same— Same.— That  the   levy    of 
the^.  /a.  by  one  deputy  and  the  re  tarn  on  tlie 
venditioni  exponas  by  another,  of  the  receipt  of 
the  money,  does  not  impair  the  right  of  tbe  plain- 
tiff in  the  execution  to  subject  the  hlgb.  sberlff. 
ad.  Same— 5ame— Same.— The  hiarh  sheriff  cannot 
object  to  the  fact  that  the  deputy  T,  who  received 
the  money,  was  a  defendant  in  the  execution. 
3d.  Same— Same— Same— 5ame.— The  sherlffbeins* 
authorized  to  sell  by  virtue  of  the  levy  under  tlie 
ft.  fa.  and  as  a  consequence  to  receive  the  money  ; 
and  the  venditioni  exponat  fitvinff  him  no    ne^r 
authority,  if  prior  to  the  issuing  of  the  last  -vrrit, 
he  sold  the  property  or  received  the  money,    ix 
was  his  duty  to  return  the  truth  of  the  case  npon 
the  writ,  so  as  to  ffive  the  plaintiff  the  benefit  of 
the  return :  And  the  hiarh  sheriff  is  therefore 
liable  to  the  plaintiff,  though  the  money  was  re- 
ceived by  the  deputy  T  before  the   venditu>t%i 
esgxmaa  was  issued. 
4th.  Sheriff— Necessity    of   Demand    before    Sal^ — 
Where  the  plaintiff  in  the  execution  lives     In 
the  county,  no  demand  of  the  money  is  necessary 
before  proceedlnar  to  subject  the  high  sheriff. 
5th.  Same— Judgment— Clerical  Error— Case  at  B«r. 
—In  entering  the  Judgment,  damages  are  firlven 
from  a  date  anterior  to  the  date  of  the  return  of 
the  venditioni  expon€u.    As  this  writ  is  properly 
described  in  the  notice,  and  damages  from  tlie 
return  day  thereof  claimed,  audit  is  made  a  K>art 
of  the  record,  the  error  was  merely  clerical,  ajid 
might  have  been  corrected  by  the  court  In  ternr, 
or  by  the  Judge  in  vacation,  upon  motion,    1>y 
reference  to  the  writ    It  is  not   therefore     a. 
ground  for  reversing  the  Judgment,  but  the  sa.me 
will  be  amended  and  affirmed,  if  there  is  no  otlier 
error. 
^        *6th.  Same— Interests— Statutes —The  8tat:nte 
gives  fifteen  per  cent,  per  annum   interest, 
against  a  sheriff  for  failing  to  pay  over  money 
received  on  an  execution.    The  law  upon    ttie 
subject  of  appeals  gives  six  per  cent,  in  lien    of 
interest    This  last  statute  does  not  control  or 
apply  to  the  first 

This  was  a  notice  in  the  Circuit  court  of 
Fayette  county,  by  Van  B.  Donnally  ag^ainst 
John  Cruinn,  late  sheriff  of  the  county,  and 
his  sureties,  to  recover  money  made  upon 
an  execution  by  William  Tyree,  one  of  Hia 
deputies.  The  facts  are  stated  in  the  opin- 
ion of  the  court.  There  was  a  judgment  in 
favor  of  the  plaintiff  for  472 dollars  50  cents, 
with  damages  at  the  rate  of  fifteen  per  cent. 

*See  foot-note  to  Tyree  v.  Wilson,  0  Qratt  S9. 
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per  annum,  from  the  6th  of  November  1843, 
till  payment,  and  his  costs.  Whereupon, 
the  sureties  applied  to  this  court  for  a  su- 
persedeas, which  was  awarded. 

Price,  for  the  appellants. 
Caperton,  for  the  appellee. 

AI«LBN,  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  supersedeas  to  a  judgment  ren- 
dered upon  notice,  aguinst  the  sureties  of 
John  Guinn,  late  sheriff  of  Fayette  county, 
in  his  official  tx>nd.  It  appears  from  the  bill 
of  exceptions,  that  Guinn  qualified  as 
sheriff  on  the  13th  of  March  1845,  and  re- 
mained in  office  until  the  end  of  the  year, 
when  he  was  succeeded  by  another  sheriff. 
That  at  the  time  of  Guinn's  qualification, 
William  Tyree  and  Thomas  A.  Lewis  quali- 
fied as  his  deputies,  and  continued  as  such : 
That  during  the  year  a  fi.  fa.  in  favor  of 
the  defendant  in  error  against  Dickenson 
and  William  Tyree  came  to  the  hands  of 
the  deputy,  Thomas  A.  L/ewis,  who  made  a 
return  of  ** levied,  and  not  sold  for  want  of 
bidders;"  and  that  on  the  5th  of  August 
1^7,  there  was  issued  a  writ  of  venditioni 
exponas,  made  returnable  on  the  1st  Monday 
of  November  following,  and  directed 
66  to  Guinn,  *late  sheriff,  upon  which 
William  Tyree,  the  deputy,  made  a 
return  in  the  following  words:  ** Received 
of  H.  M.  Dickenson  the  sum  of  500  dollars 
on  the  within  execution,  which,  after  de- 
ducting sheriff's  commissions,  gives  a  credit 
of  472  dollars  50  cents,  16th  June  1846, 
which  is  all  that  I  have  made." 

The  duty  of  the  sheriff  who  has  levied  an 
execution,  to  go  on  and  complete  it,  and  the 
authority  of  the  deputy  to  act  after  the  ex- 
piration of  the  sheriff's  term  of  office,  were 
considered  in  the  case  of  Tyree  against 
Wilson.  In  this  case  it  is  objected  that  the 
levy  on  the  fi.  fa.  was  made  by  one  deputy, 
and  another  deputy  returned  on  the  vendi- 
tioni exponas,  the  receipt  of  the  money. 

This  I  think  does  not  affect  the  rights  of 
the  plaintiff  in  the  execution.  He  has  no 
control  over  the  appointment  of  deputies, 
or  the  distribution  of  the  business  amongst 
them.  The  law  knows  but  one  sheriff  of 
the  county ;  and  it  is  his  business  to  see  that 
pfx>ces8  directed  to  him  is  executed  by  the 
proper  officer.  There  is  nothing  to  show 
that  the  plaintiff  in  the  execution  intermed- 
dled in  any  way  with  the  arrangements  or 
proceedings  of  the  sheriff. 

It  is  further  objected,  that  the  deputy 
Tyree  was  a  defendant  in  the  execution. 
The  bill  of  exceptions  does  not  show  any 
such  proofs.  But  if  the  fact  were  so,  it 
could  not  impair  the  plaintiff's  rights,  nor 
would  it  lay  in  the  mouth  of  the  sheriff  to 
say  he  had  permitted  a  deputy  who  was  in- 
terested to  interfere  with  the  execution. 

It  is  moreover  alleged,  that  it  appears  by 
the  return  on  the  venditioni  exponas,  that 
the  money  was  received  before  the  date 
of  the  writ.  The  sheriff  was  authorized  to 
sell  by  virtue  of  the  levy  under  the  fi.  fa., 
and  as  a  consequence  to  receive  the  money. 
The  venditioni  exponas  g«ves  him  no  new 


authority.  If  prior  to  the  issuing  of  the 
venditioni  exponas  he  sold  the  property  or 
received  the  money,  it  was  his  duty  to 
67  return  the  *truth  of  the  case  on  the 
venditioni  exponas,  so  as  to  give  the 
plaintiff  in  the  execution  the  benefit  of 
the  return. 

It  is  assigned  as  error,  that  there  is  no 
evidence  of  a  demand.  The  objection  does 
not  seem  to  have  been  made  in  the  court 
below,  nor  does  it  appear  that  the  plaintiff 
in  the  execution  resided  without  the  county. 
If  he  resided  within  the  county,  it  was  the 
duty  of  the  sheriff  to  seek  him  out  and  pay 
the  money,  or  have  it  in  court  on  the  return 
day  of  the  writ. 

In  entering  the  judgment,  damages  are 
given  for  15  per  centum  per  annum  from 
the  16th  of  November  1843  until  paid,  a 
period  long  anterior  to  the  payment  of  the 
money,  and  before  any  execution  issued. 
This  is  clearly  a  clerical  mistake.  The 
writ  of  venditioni  exponas  is  correctly  de- 
scribed in  the  notice,  and  damages  from  the 
return  day  thereof  claimed.  The  original 
debt  bore  interest  from  the  year  1843,  and 
that  date  was  inadvertently  inserted  in  the 
order.  The  plaintiff  in  the  execution  pro- 
ceeds upon  the  return,  and  is  by  law  enti- 
tled to  the  damages  from  the  return  of  the 
execution  only.  But  the  mistake  in  the 
date  is  one  which  we  think  could  have  been 
amended  by  the  court  below  in  term,  or  by 
the  judge  in  vacation,  upon  motion.  The 
execution  is  set  out  in  the  notice  and  made 

?art  of  the  record  by  the  bill  of  exceptions, 
^here  is,  therefore,  a  paper  whereby  the 
judgment  may  be  safely  amended,  accord- 
ing to  the  Code  681,  {  5.  And  as  the  amend- 
ment has  not  been  made,  though  it  ought  to 
be,  this  court,  by  the  6th  section,  may  now 
make  it  and  affirm  the  judgment,  if  there 
be  no  other  error. 

The  statute  gives  fifteen  per  cent,  per 
annum  interest  against  a  sheriff  for  failing 
to  pay  over  money.  The  law  upon  the  sub- 
ject of  appeals  gives  six  per  cent,  in  lieu  of 
interest.  The  court  will  consider  this  last 
statute  as  not  controlling  or  applying  to  the 
first. 

Judgment  amended  and  affirmed. 


68  *Early  v.  Wilkinson  &  Hunt. 

July  Term,  1862,  Lewlsbnrff. 
(Absent  Leb,  J.) 
I.  Note*— 3lsiilng«— Case  St  Bar. 

t018  50  Kanawha  County,  October  3d,  1860. 

Four  months  after  date,  I  promise  to  pay  to  Wilkin- 
son A  Hunt,  or  order,  without  offset,  negotiable 
and  payable  at  the  office  of  dlUconnt  and  deposit 
of  the  Bank  of  Virfflnla  at  Charleston,  Kanawha, 
nine  hundred  and  thirteen  dollars  and  fifty  cents, 

for  value  received. 

Robert  H.  Early, 

[For  Sam'l  H.  Early.] 

Hsld:  Upon  the  face  of  the  paper  it  is  the  note  of 

Robert  H.  Early. 

*Notes— Sisntuff  by  Affent.—See  monoffraphic  note 
on  "Agencies"  appended  to  SlUiman  ▼.  Frederlclts- 
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a.  Same— Same— Parol  Evidefice.t— Parol  evidence  Is 
admissible  to  proye  that  the  note  was  Intended  to 
he  the  note  of  Robert  H.  Early. 

3.  Same  — Same— 5ame— Case  at  Bar.— Proof  that 
another  note  was  executed  hy  Robert  H.  Early  to 
another  person,  about  a  month  previous  to  the 
execution  of  this,  with  the  same  addition  except- 
ing the  brackets,  and  that  the  reason  ffiven  by 
him  for  the  addition  of  the  words  "for  Sam'l  H. 
Early"  was,  '*that  in  the  case  of  the  death  of 
either  his  brother  or  himself  the  note  would  show 
on  what  account  or  for  whose  benefit  it  was 
ffiven,"  held  to  be  competent  evidence;  the  only 
question  beinsr  why  were  these  words  "for  Sam*l 
H.  Early,"  written  at  the  foot  of  the  note? 

4.  Judgment— l^eversal  — Evidence  Erroneonsly  Ad- 
mitted4— But  if  the  evidence  was  improper,  yet  as 
the  court  had  properly  instructed  the  Jury,  that 
upon  the  face  of  the  paper  it  was  the  note  of 
Robert  H.  Early,  the  admission  of  the  evidence 
could  not  have  been  injurious  to  the  defendant; 
and  it  is  therefore  no  ground  for  a  reversal  of  the 
judgment. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Kanawha  county  broug^ht  by  Wil- 
kinson &  Hunt  ag'ainst  Robert  H.  Early. 
The  facts  are  stated  in  the  opinion  of  the 
court.  There  was  a  verdict  and  judgement 
for  the  plaintiffs;  and  Early  applied  to  this 
court  for  a  supersedeas,  which  was 
a\Tarded. 

69  *Fry,  for  the  appellant. 

B.   H.    Smith    and    Doddridge,    for 
the  appellees. 


burg,  etc.,  R.  Co.,  S7  Oratt.  119;  Lile*s  Notes  to  1 
Min.  Inst  09. 

t5ame— SIgning—Parol  Evidence.— Parol  evidence 
is  admissible  to  prove  that  a  note  signed  in  one 
name  was  intended  to  be  and  was  in  fact  the  note 
of  a  person  of  a  different  name.  Ambach  v.  Arm- 
strong, 29  W.  Va.  746,  8  S.  E.  Rep.  44. 

See  the  principal  case  also  cited  in  R.  F.  &  P.  R.  Co. 
Y.  Snead,  19  Oratt  864:  De vendor f  v.  West  Virginia, 
etc.,  Co.,  17  W.  Va.  152;  Johnson  v.  Welch,  42  W.  Va. 
18,  24  S.  E.  Rep.  586. 

•See  monographic  note  on  "Agencies"  appended  to 
SiUiman  v.  Fredericksburg,  etc.,  R.  Co.,  27  Gratt 
119. 

Descrlptio  Personje.— See  principal  case  cited  in 
Fidelity,  etc.,  Co.  v.  Shen.  Val.  R.  R.  Co.,  88  W.  Va. 
784,  11  S.  £.  Rep.  66;  State  v.  Hudklns,  84  W.  Va. 
872,  12  S.  E.  Rep.  496. 

^Reversal  of  Judgment— Evidence  Erroneously  Ad- 
mitted or  Excluded.— In  Poindexter  v.  Davis,  6  Oratt 
498,  it  was  said :  "There  are.  doubtless,  cases  in 
which  a  judgment  ought  not  to  be  reversed  for  an 
error  of  the  court  in  excluding  or  admitting  evi- 
dence, or  giving  an  improper  or  refusing  a  proper 
instruction  to  the  Jury,  where  it  appears  that  such 
error  could  not  possibly  have  prejudiced  the  party. 
But  that  can  never  be  predicated  of  a  case  depend- 
ing, as  this  did.  upon  parol  testimony,  the  weight 
and  credit  of  which  must  of  course  be  determined 
by  the  Jury." 

In  Wiley  v.  Glvens,  6  Oratt  286,  the  Jury  was 
allowed  to  consider  certain  evidence  which  should 
have  been  excluded..  The  point  was  made  In  the 
appellate  court  that  the  Judgment  should  be  affirmed 
because  no  injury  had  been  done  by  admitting  the 
evidence,  since  the  jury  would  have  been  warranted 


MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  debt  brought  by 
Wilkinson  &  Hunt  against  Robert  H.  C^rly 
on  a  negotiable  note  in  the  following  form : 

$913  50.  Kanawha  County,  October  3d,  1850. 
Four  months  after  date,  I  promise 
to  pay  to  Wilkinson  &  Hunt  or  order,  with- 
out offset,  negotiable  and  payable  at  the 
office  of  discount  and  deposit  of  the  Bank 
of  Virginia  at  Charleston,  Kanawha,  nine 
hundred  and  thirteen  dollars  and  fifty  cents, 
for  value  received. 

Robert  H.  Early, 
[For  Sam'l  H.  Early.] 

The  defendant  demurred  generally  to  the 
declaration,  and  also  pleaded  nil  debet. 
The  plaintiffs  joined  in  the  demurrer,  and 
joined  issue  on  the  plea.  The  demurrer 
was  overruled,  and  verdict  and  judgment 
were  rendered  for  the  plaintiffs.  On  the 
trial  of  the  issue  the  plaintiffs  offered  to 
introduce  the  note  as  evidence,  which  the 
defendant  admitted  to  be  wholly  in  hia 
handwriting:  but  he  objected  to  its  intro- 
duction, on  the  ground  that  on  its  face  it 
purported  to  be  the  note  of  Samuel  H. 
Early,  and  was  variant  from  the  note  de- 
scribed in  the  declaration.  The  court  over- 
ruled the  objection,  and  permitted  the  note 
to  be  given  in  evidence ;  to  which  the  de- 
fendant excepted.  The  question  which  was 
first  argued  before  us,  and  first  presents 
itself  for  our  decision,  arises  upon  the 
opinion  of  the  court  overruling  the  objec- 

in  its  flndinff  by  the  whole  evidence.  But  the  ap- 
pellate court  held  that  it  could  not  undertake  to  de- 
cide what  influence  the  evidence  in  question  may 
have  had  on  the  minds  of  the  jury;  that  It  could 
look  no  further  than  to  the  propriety  of  the  In- 
structions as  to  the  admission  of  the  evidence  and 
if  there  was  error  In  the  decision  in  regard  to 
them,  then  the  cause  must  be  sent  back  for  a  new 
trial. 

In  Rea  v.  Trotter,  26  Qratt  600,  instructions  were 
ffiven  by  the  lower  court  which  were  erroneous, 
some  because  they  were  misleading,  and  one  be- 
cause it  held  a  certain  fact  incompetent  evidence 
to  prove  a  certain  contract.  Thousrh  It  was  In* 
sisted  by  a  counsel  that  the  judsrment  should  not 
be  reversed  on  this  account  since  the  party  except- 
ing to  the  instructions  was  not  thereby  injured* 
the  court,  citing  and  seemingly  approving  the  case 
of  Wiley  V.  Qlvens,  said  that  it  must  reverse  tlie 
judgment  without  undertaking  to  decide  whether 
or  not  justice  had  been  done  by  the  verdict  and 
judgment  But  as  to  instruction  number  7  (p.  502 
of  the  opinion),  the  court  said:  "Without  decidins' 
whether  the  circuit  court  erred  or  not  in  srivlns- 
thls  instruction.  It  is  enoujrh  to  say  that  the  error,  if 
any,  is  not  to  the  prejudice  of  the  plaintiff  in  error, 
who  has  therefore  no  right  to  complain  of  it.**  The 
court  seems  to  make  the  same  decisions  concerning 
instructions  8  and  9  which  were  erroneous  because 
not  supported  by  any  evidence. 

(As  to  when  a  judg-ment  should  be  reversed  because 
an  erroneous  instruction  has  been  given,  see  foot^ 
note  to  Colvin  v.  Menefee,  11  Oratt  87.) 

But,  in  Binns  v.  Waddlll,  32  Gratt  608,  the  court,  tn 
discussing  the  case  of  Wiley  v.  Oivens,  said:  "That 
case  came  within  the  influence  of  the  principle 
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tioQ  to  the  note  as  evidence;  and  perhaps 
also,  upon  the  judg-ment  of  the  court  upon 
the  demurrer.  That  question  is,  whether 
tfae  note  npon  its  face  purports  to   be   the 

proper  note  of  Robert  H.  Early,  who 
70       wrote  and    sig'ned    it,    or  of  *Samuel 

H.  E^rly,  for  whom  it  appears,  by 
the  words  in  brackets  at  the  foot  of  the 
signature,  to  have  been  given? 

An  af^ent,  in  executing  a  note  for  his 
principal,  supposing  him  to  have  authority 
to  execute  such  note,  may  bind  either  him- 
self or  his  principal.  Whether  the  one  or 
the  other  t>e  bound,  depends  upon  the  inten- 
tion of  the  parties ;  and  that  intention  must 
appear  from  the  note  itself.  If  the  name 
of  the  principal  be  not  referred  to  in  the 
note,  the  ag-ent  who  signs  it  is  alone  bound. 
The  di£5culty  arises  only  in  those  cases 
(which  however  are  numerous)  in  which 
tfae  name  of  the  principal  is  referred  to 
either  in  the  body  of  the  note  or  at  the  foot 
of  it.  ^^As  the  forms  of  words  in  which 
contracts  may  be  made  and  executed,"  says 
Chief  Justice  Shaw,  in  Bradlee  v.  Boston 
Glass  Co.,  16  Pick.  R.  347,  **are  almost 
infinitely  various,  the  test  question  is, 
whether  the  person  signing  professes  and 
iatends  to  bind  himself,  and  adds  the  name 
of  another  to  indicate  the  capacity  or  trust 
in  which  he  acts,  or  the  person  for  whose 
account  his  promise  is  made ;  or  whether 
the  words  referring  to  a  principal,  are  in- 
tended to  indicate  that  he  does  a  mere 
ministerial  act,  in  giving  e£fect  and  au- 
thenticity to  the  act,  promise  and  contract 

that  a  misdirectloD  of  the  tryiDsr  court  is  always 
ffToand  of  reversal,  unless  it  can  he  plainly  seen 
from  the  record  that  the  error  did  not,  and  could 
aoL  affect  the  verdict  Rea's  Adm'x  v.  Trotter  & 
Bro.,  26  Gratt.  585,  was  decided  on  the  same  ground. 
Tdwn  of  Danville  v.  Waddill.  On  the  other  hand, 
tkeconTerse  of  the  proposition  is  equally  true,  that 
If  the  appellate  court  is  satisfied  that  the  Jury,  in 
rcaderins^  their  verdict,  could  not  have  been  in- 
Snenced  by  the  misdirection,  it  will  not,  merely 
because  of  snch  misdirection,  reverse  the  judg'ment 
See  also.  9  VoL  U.  S.  Digest,  N.  S..  p.  538,  sec.  686, 

A«ain.  in  Gerst  v.  Jones,  32  Oratt  680,  it  is  said: 
It  may  be  conceded,  for  the  purposes  of  the  ariru- 
Dcnt,  tliat  the  evidence  adduced  is  illegal,  and  yet 
it  does  not  follow  the  judgment  must,  therefore,  be 
reversed.  It  Is  very  true  that,  as  a  general  rule, 
vliere  improper  evidence  is  admitted,  the  court  will 
let  aside  the  verdict,  because  it  is  impossible  to  say 
s^at  effect  the  evidence  may  have  had  on  the  mind 
of  the  jury;  but  that  rule  does  not  apply  where  all 
the  facts  are  certified,  and  upon  those  facts  the 
appellate  court  clearly  sees  the  prevailing  party  is 
eatlUed  to  the  verdict  independently  of  such  evi- 
dence. If  the  court  is  satisfied  that  the  testimony 
amid  not  possibly  have  had  any  influence  on  the 
ratud  of  the  jury  prejudicial  to  the  objecting  party, 
that  a  verdict  in  his  favor  must  have  been  set 
^  there  could  be  no  sort  of  propriety  in  disturb- 
Ibc  that  verdict.  2  Ora.  &  Wat.  on  New  Trials,  pp. 
Oiw  •«&,  061:  see  9  VoL  United  States  Digest,  First 
Series,  p.  638*.  sec.  686,  ffiS.  where  numerous  cases 
cited;  see  Danville  Bank  v.  WaddiU,  27  OratL  448." 
See  also,  jwti^naie  to  this  case. 


of  another.  Does  the  person  signing-  apply 
the  executing  hand  as  the  instrument  of 
another,  or  the  promising  and  engaging- 
mind  of  a  contracting  party?" — **The  true 
and  best  mode  of  an  agent's  signing  or 
endorsing  a  promissory  note  for  his  princi- 
pal, where  he  means  to  make  the  latter  and 
not  himself  personally  responsible  thereon, ' ' 
says  Story  in  his  work  on  Promissory 
Notes,  {  68,  '*is  to  sign,  or  endorse,  the 
same,  *A  B,  (the  principal,)  by  his  attor- 
ney or  agent  CD.'  If  the  signature  be  *C 
D,  for  A  B,'  (the  principal,)  it  will  be 
equally  available,  though  not  so  formally 
correct.  But  in  the  practice  of  common 
life,  there  are  many  deviations  from 
71  this  course,  and  occasionally  *they 
give  rise  to  great  embarrassments,  in 
endeavoring  to  ascertain  whether,  in  the 
actual  language  used,  the  agent  is  person- 
ally bound,  or  the  principal  alone  is  bound, 
or  both.  Neither  is  it  possible  to  extract 
from  the  authorities  any  consistent  rules 
to  guide  us  in  this  matter  of  interpreta- 
tion." See  Story  on  Agency,  {  274-278;  1 
American  I^eading  Cases,  2d  edition,  p. 
625-634,  notes. 

In  the  great  number  and  variety  of  cases 
on  this  subject  in  the  reports,  not  one  has 
been  found  in  which  the  note  was  similar 
in  form  to  that  which  was  executed  in  this 
uise.  The  note  in  this  case  is  in  the  per- 
fect form  of  a  negotiable  promissory  aote 
of  Robert  H.  Early,  except  that  under  his 
signature  are  the  words  '*(for  Sam'l  K. 
Early, ) "  in  brackets.     Without  the  addition 

Thouffh  the  court  errs  in  admitting,  or  refusing 
to  admit,  certain  evidence,  if  it  is  manifest  tbat  tbe 
party  excepting  could  not  have  been  prejudiced 
thereby  such  error  can  afford  no  trround  for  reversal 
of  the  Judgment.  See  principal  case;  Southern,  etc., 
Co.  V.  Trear,  29  Gratt  255;  Payne  v.  Com.,  81  Gratt. 
8S6,  and  foot-note  collecting  many  cases:  Payne  v. 
Grant,  81  Va.  178:  Vauffhan  v.  Com.,  86  Va.  e74,  8  S.  E. 
Rep.  584:  Bernard  v.  R.,  P.  &  P.  R.  R.  Co.,  86  Va.  7W, 
8  S.  E.  Rep.  786;  Rorer  Iron  Co.  v.  Trout,  88  Va.  897, 
8  S.  E.  Rep.  718.  This  statement  of  the  rule  seems  to 
be  supported  by  tbe  sreat  weight  of  authority.  For 
it  is  simply  a  most  specific  statement  of  the  broad 
general  rule  that  where  it  clearly  appears  that  an 
error  of  the  lower  court  could  not  affect  the  merits 
of  the  cause,  nor  in  any  way  be  prejudicial  to  the 
party  appealing*,  the  appellate  court  will  not  reverse 
the  Judgment  on  the  ground  of  such  error.  See 
Kincbeloe  v.  Tracewells,  11  Gratt.  688.  a,na  foot-note. 

But  where  it  is  not  manifest  tbat  no  injury  is 
done  by  the  improper  admission  or  exclusion  of 
evidence,  tbe  verdict  cannot  be  sustained.  Reusens 
V.  Lawson,  91  Va.  268,  21  S.  E.  Rep.  847.  •  See  also. 
Binns  V.  Waddill.  82  Gratt  698:  Gerst  v.  Jones.  88 
Gratt  629:  Southern  Mut  Ins.  Co.  v.  Trear.  29  Gratt 
2S6;  Payne  v.  Com.,  81  Gratt  865,  and  foot-note; 
Vaughan  v.  Com..  86  Va.  675,  8  S.  E.  Rep.  684. 

Nevertheless,  wben  exception  is  taken  to  the 
admission  or  exclusion  of  evidence,  the  bill  should 
be  so  framed  by  the  insertion  of  proper  matter  as 
to  make  the  error,  if  any.  complained  of,  apparent, 
otherwise  the  exception  will  generally  be  unavail- 
ing.   Harman  v.  Lynchburg.  83  Gratt  48. 

And  generally,  where  the  court  below  excludes 
evidence,    adduced  by    a  party,   from  a  Jury,  or 
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of  these  T^ords,  it  is  certain  that  Robert  H. 
l^arly  would  alone  have  been  bound  on  the 
note,  even  though  he  may  have  given  it  as 
the  known  agent  of  Samuel  H.  Sarly.  On 
the  other  hand,  it  may  be  said  that  if  these 
words  had  been  added,  without  being  en- 
closed in  brackets,  and  Robert  H.  Early  had 
authority  to  sign  the  note  as  agent  for 
Samuel  H.  Early,  the  latter  would  alone 
have  been  bound  on  the  note,  though  the 
mode  of  executing  the  note  by  procuration 
would  not,  in  that  case,  have  been  strictly 
formal.  The  question  then  depends  alone 
upon  the  import  of  the  brackets ;  and  though 
it  may  seem  strange  that  we  should  give 
so  much  import  to  a  circumstance  appar- 
ently so  slight,  yet  we  are  of  opinion  that 
it  is  sufficient  to  turn  the  scale,  and  to  in- 
dicate an  intention  on  the  part  of  Robert 
H.  Early  not  to  do  *  ^a  mere  ministerial  act 
in  giving  effect  and  authenticity  to  the 
promise  of  another,"  but  **to  indicate  the 
capacity  or  trust  in  which  he  acted,  or 
the  person  for  whose  account  his  promise 
was  made."  In  the  construction  of  the 
note,  the  whole  of  it  should  be  taken  to- 
gether, and  effect  must  if  possible  be  given 

to  every  part  of  it.  It  is  not  presum- 
72        able  *that   any   word   or  sign  in  the 

note  was  used  without  some  meaning. 
We  must  presume,  therefore,  that  something 
was  intended  by  the  use  of  the  brackets. 
What  was  thereby  intended?  The  ordinary 
use  of  brackets  in  printing,  is  to  enclose  a 
parenthesis;  which  is  denned  by  lexicog- 
raphers to  be,  **a  sentence  so  enclosed  in 
another  sentence  as  that  it  may  be  taken 
out  without  injuring  the  sense  of  that  which 
encloses  it."  Applying  that  definition  to 
this  case,  the  parenthesis  **for  Samuel  H. 
Early"  may  be  taken  from  this  note  with- 
out injuring  the  sense  of  the  balance,  as 
understood  and  intended  by  the  parties. 
The  words,  **I  promise  to  pay,"  in  the  body 
of  the  note,  w:ill  then  plainly  refer  to 
Robert  H.  Early,  whose  name  is  thereto 
subscribed  as  maker.  If  Robert  H.  Early 
had  intended  to  bind,  not  himself,  but 
Samuel  H.  Early  as  maker  of  the  note,  he 
would  have  given  more  prominence  to  the 
name  of  the  latter,  which  then  would  have 
been  the  important  name.  He  would  not 
have  enclosed  it  in  brackets,  so  that  it 
might  be  taken  from  the  note  without  in- 
juring the  sense  of  the  balance.  He  would 
rather  have  enclosed  his  own  name  in 
brackets,  as  the  name  of  the  mere  agent  by 
whom  it  was  signed.  They  were  worse 
than  useless,  on  the  supposition  that  Samuel 
H.  Early  was  intended  to  be  bound.  They 
certainly  cannot  contribute   in  any   way  to 

refuses  to  admit  evideiice  offered  by  a  party,  and 
such  party  excepts  to  sucli  action  of  the  court,  the 
appellate  court  will  not  reverse  the  judgment  of  the 
court  below  for  such  action,  unless  it  can  be  seen 
from  the  record,  that  the  evidence,  so  excluded  or 
rejected,  was  relevant  to  the  issue,  and  that  such 
party  may  fuive  been  prejudiced  by  the  exclusion  or 
rejection  of  such  evidence.  Bowyer  v.  Seymour.  18 
W.  Va.  12.  (Italics  ours.)  See  also,  on  this  subject, 
Bart  Law  Pr.  (2d  Ed.)  1834  et  teq. 


show  such  an  intention.  On  the  other 
hand,  we  think  they  serve  to  show  a  con- 
trary intention,  an  intention  to  take  from 
the  words  enclosed  the  effect  they  might 
otherwise  have ;  to  give  greater  prominence 
to  the  name  of  Robert  H.  over  that  of 
Samuel  H.  Early,  and  to  indicate  that  the 
former  was  the  promiser,  and  the  latter  the 
person  for  whose  account  the  promise  was 
made,  and  to  whom,  as  between  themselves, 
the  amount  of  the  note  was  to  be  charged. 
This  we  believe  is  the  only  meaning  of 
which  the  brackets  are  susceptible :  It  is  a 
rational    meaning,   and  is  consistent 

73  *with  every  other  part  of  the  note. 
We  therefore  believe  it  was  the  mean- 
ing in  which  they  were  used  by  the  author 
of  the  note,  in  whose  handwriting  it  was 
wholly  written,  and  who  would  seem  to 
have  been  familiar  with  the  proper  manner 
of  drawing  such  instruments. 

After  the  court  had  permitted  the  note  to 
be  given  in  evidence  to  the  jury,  the  plain- 
tiffs introduced  a  witness  for  the  purpose 
of  proving  that  about  a  month  before  the 
note  to  the  plaintiffs  was  given,  a  similar 
note  was  given  to  him,  except  that  the 
words  **for  Samuel  H.  Early"  were  not 
enclosed  in  brackets,  which  note  was  ex- 
hibited on  the  trial ;  that  credit  was  given 
by  the  witness  in  that  transaction  to 
Robert  H.,  and  not  to  Samuel  H.  Early; 
and  that  when  the  note  was  written  and 
handed  to  him,  signed  **Robert  H.  Early, 
for  Samuel  H.  Early,"  witness  asked 
Robert  H.  why  he  had  made  and  signed 
the  note  in  that  form,  to  which  he  replied, 
that  in  the  case  of  the  death  of  either  his 
brother  or  himself,  the  note  would  show  on 
which  account,  or  for  whose  benefit  it  was 
given,  Ac,  Ac.  To  the  introduction  of 
which  parol  testimony  and  the  note  offered 
in  connection  therewith,  the  defendant  ob- 
jected, on  the  ground  that  it  was  irrelevant 
and  inadmissible.  But  the  court  overruled 
the  objection,  and  permitted  the  evidence 
to  go  to  the  jury,  to  which  the  defendant 
also  excepted.  The  questions  arising  on 
this  opinion  of  the  court,  and  argued  by 
the  counsel,  were :  1st,  whether  parol  evi- 
dence was  at  all  admissible  in  the  case ;  and 
if  so,  2dly,  whether  the  evidence  offered 
was  not  irrelevant,  and  on  that  ground  in- 
admissible. 

First,  as  to  the  admissibility  of  parol 
evidence  in  such  a  case.  There  is  certainly 
no  better  settled  general  rule  of  law  than 
that  parol  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  written  con- 
tract.    There  is  another  general  rule, 

74  which  has  been  *established  and  rec- 
ognized b3^  a  long  series  of  decisions, 

( but  which  has  been  said  to  be  not  perfectly 
accurate  as  a  definition,)  that  parol  evi- 
dence is  admissible  to  explain  a  latent  but 
not  a  patent  ambiguity.  There  are  cases 
which  would  seem  rather  to  fall  under  the 
head  of  patent  than  of  latent  ambiguity,  in 
which  parol  evidence  has  been  held  to  be 
admissible.  Judge  Story,  in  the  case  of 
Peisch  V.  Dickson,  1  Mason's  R.  9,  after 
referring  to  the   rule   in    regard  to   patent 
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and  latent  ambiguity,  says,  '^The  difficulty 
lies  not   in    the  rule  itself,  but  in  applying 
it  to  particalar  cases,    where   the  shades  of 
distinction  are  very  nice.     There  seems  in- 
deed to  be  an  intermediate  class  of  cases, 
partaking  of  the  nature  both  of  patent  and 
latent    ambiguities;  and  that  is,  where  the 
words    are    all  sensible,  and  have  a  settled 
meaning,  but  at  the  same  time  consistently 
admit  of  two  interpretations,   according  to 
the  subject  matter  in   the  contemplation  of 
the  parties.     In  such  a  case,  I  should  think 
that  parol  evidence  might  be  admitted,    to 
show    the    circumstances  under  which  the 
contract  w^as  made,  and  the  subject  matter 
to  which  the   parties  referred."    The  case 
of  a  note  signed  by  one  person  for  another, 
(at  least  where  it  is  doubtful  on  the  face  of 
the  note  which  of  the  two  is  intended  to  be 
bound,  )  would  seem  to  be  one  of  the  inter- 
mediate class  referred   to   by  Judge  Story, 
or  to  be  governed   by   the  same    principle. 
The  donbt  in  that  case  is,  whether  the  person 
who  signed  the  note  intended   to  bind  him- 
self or  another ;  and  that  doubt  may  be  per- 
fectly removed  by  proof  of  the  surrounding 
citxmmstances,    in  regard  to  which  a  court 
of  construction   may    be   placed,    by   parol 
evidence,  as  nearly  as  possible   in  the  situ- 
ation of  the  party  whose  written  language 
is    to    t>e    interpreted;  the  question  being, 
wha^t    did    the    person    thus   circumstanced 
mean  by  the   language   he   has   employed? 
1  Greenl.  Evi.  8  296.     **The   patent  ambi- 
gnity  of  which  Lord  Bacon  speaks," 
75         say  the  *same  author,  **must  be  un- 
derstood  to   be    that   which  remains 
nscertain  to  the  court  after  all  the  evidence 
of  sarrounding  circumstances  and  collateral 
facta,  which  is  admissible   under  the  rules 
already    stated,    is   exhausted."    Id.  {  300. 
And  *'no  judge    is  at  liberty  to  pronounce 
an    instrument    ambiguous    until    he    has 
broug-ht  to  his  aid,  in  its  interpretation,  all 
the  lig-hts  afforded  by   the   collateral    facts 
and     circumstances    which,     as    we    have 
shown,   may    be   proved  by  parol."     **The 
language  may  be  inaccurate,"  says  Wigram, 
in  his  admirable  treatise  on  the  interpreta- 
tion  of  wills,    p.    175-6;  "but   if  the  court 
can  determine  the   meaning  of  this  inaccu- 
rate   language,    without    any   other    guide 
than  a  knowledge  of  the  simple  facts,  upon 
which,  from  the  very   nature  of  language 
in  general,  its  meaning   depends,    the  lan- 
guage, though   inaccurate,    cannot   be  am- 
biguous.    The    circumstance    that   the    in- 
accuracy is   apparent  on    the  face    of    the 
instrument    cannot   in    principle   alter  the 
case.  *'     It  has  been  decided  in  several  cases, 
that  where  an  ambiguity  arises  on  the  face 
of  an  instrument,  whether  the  person  sign- 
ing it,  or  the  person   for  whom  it  is  given, 
was  intended  to  be   bound,    parol  evidence 
is  admissible    to   remove   the    ambiguity. 
Mechanics  Bank  of  Alexandria  v.  The  Bank 
of  Columbia,  5  Wheat.  R.  326,  unanimously 
decided  by   the  supreme   court  in  1820,  is  a 
leading  American  case  on  the  subject,  and 
expressly  decides  the  question  affirmatively. 
So  does  the  case  of  Lazarus  v.    Shearer,    2 
Alab.  R.    718.    In  the    case   of  Bradlee  v. 


Boston  Glass  Co.,  16  Pick.  R.  347,  before 
cited,  parol  evidence  was  introduced  by  the 
plaintiff  without  objection,  and  commented 
on  by  the  learned  chief  justice,  in  deliver- 
ing the  opinion  of  the  court.  Indeed,  we 
have  seen  no  case  in  which  parol  evidence 
for  such  a  purpose  has  been  held  to  be  in- 
admissible. The  case  of  Stachpole  v. 
Arnold,  11  Mass.  R.  27,  was  much  relied 
on  by  the  counsel  of  the  appellant  in  this 
case,  to  show   that   such    evidence   is 

76  inadmissible.     *In  that  case  the  name 
of    the    principal   did    not   appear  on 

the  face  of  the  note ;  and  it  is  a  familiar 
and  well  settled  principle  that  he  cannot  be 
bound  in  such  case.  The  note  on  its  face 
was  plainly  the  note  of  the  person  whose 
name  was  thereto  signed,  and  of  no  other 
person  ;  and  to  have  admitted  parol  evidence 
to  show  that  it  was  intended  to  be  the  note 
of  another,  would  have  been  directly  con- 
trary to  the  rule  which  declares  such  evi- 
dence inadmissible  to  contradict  or  vary  a 
written  contract.  The  great  object  of  the 
judge,  in  his  learned  opinion  in  that  case, 
was  to  show  that  this  rule  is  not  confined 
to  specialties,  or  even  contracts  under  the 
statute  of  frauds,  but  extends  to  all  written 
contracts.  Not  one  word  is  said  in  the 
whole  opinion  which  indicates  that  parol 
evidence  would  be  inadmissible  where  it  is 
doubtful  on  the  face  of  the  instrument 
which  of  several  persons  was  intended  to 
be  bound;  but  the  contrary  is  indicated 
throughout  the  whole  opinion.  After  lay- 
ing down  the  general  rule  of  exclusion  of 
such  evidence,  on  page  31,  he  .adds,  ^'pro- 
vided  the  contract  is  perfect  in  itself,  and 
is  capable  of  a  clear  and  intelligible  expo- 
sition from  the  terms  of  which  it  is  com- 
posed."  Again,  on  page  32,  he  says,  that 
a  ^^contract  in  writing,  perfect  in  itself, 
and  containing  no  ambiguity  on  the  face 
of  it  incapable  of  explanation,  cannot  be 
enlarged  or  diminished  by  oral  testimony. 
And  on  page  33,  in  speaking  of  the  notes 
on  which  the  suit  was  brought,  he  says, 
Hhey  have  no  ambiguity  upon  the  face  of 
them,"  Ac. 

Secondly,  as  to  the  irrelevancy  of  the 
evidence  in  this  case.  There  is  perhaps  no 
question  of  greater  difficulty  in  the  admin- 
istration of  justice,  than  that  which  often 
arises  in  regard  to  the  relevancy  of  evidence 
to  the  issue.  It  is  the  duty  of  the  court, 
says  Philips,  '*to  confine  the  evidence  to 
the  points  in  issue,  that  the  attention  of 
juries  may  not  be  distracted,  nor  the  public 
time  needlessly  consumed ;  but  in  de- 

77  ciding  *that  the  evidence  of  any  par- 
ticular circumstance  is  not  receivable 

upon  this  ground,  the  court  must  impliedly 
determine  that  no  presumption  to  be  drawn 
from  that  circumstance  ought  properly  to 
have  an  effect  upon  the  minds  of  the  jury.  *  • 
It  is  obvious  therefore  that  a  great  deal 
must  necessarily  be  left  to  the  discretion 
of  the  court  of  trial,  in  determining  whether 
evidence  is  relevant  to  the  issue  or  not. 
The  question  involved  in  the  issue  in  this 
case  was,  why  were  the  words  **for  Samuel 
H.  Early"  written  at  the   foot  of  the  note? 
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Was  it  for  the  purpose  of  binding  him  as 
maker  of  the  note,  or  merely  for  the  pur- 
pose of  indicating  as  between  him  and 
Robert  H.  E^rly,  that  the  note  was  given 
by  the  latter  on  the  account  and  for  the 
benefit  of  the  former?  As  tending  to  throw 
light  on  this  question,  the  plaintiffs  proved 
that  less  than  a  month  before  the  note  was 
executed  another  note  was  given  by  the  de- 
fendant similar  in  all  respects  to  that,  ex- 
cept as  to  amount,  and  payee,  and  in  the 
omission  of  the  bra^ckets ;  and  that  the  rea- 
son given  by  the  defendant  for  adding  the 
words  **for  Sam»l  H.  Early"  at  the  foot  of 
the  note,  was  '  *that  in  the  case  of  the  death 
of  either  his  brother  or  himself,  the  note 
would  show  on  what  account  or  for  whose 
benefit  it  was  given."  We  are  not  prepared 
to  say  that  this  evidence  did  not  tend  to 
throw  light  on  the  question,  and  was  irrel- 
evant, supposing  that  there  was  such  am- 
biguity on  the  face  of  the  note  as  to  render 
parol  evidence  admissible  on  the  principles 
before  stated.  We  do  not  mean  to  deny 
the  correctness  of  the  cases  cited  from  £)ast 
and  Peake  by  the  counsel  of  the  appellant, 
(7  East  108;  5  Day's  Esp.  Peake  Ca.  95,) 
nor  to  contend  that  proof  of  one  contract 
may  be  proof,  by  inference,  of  another. 
We  mean  only  to  say,  in  the  language  of 
Philips,  (edition  of  1849,  vol.  1,  p.  461,) 
that  **it  may  frequently  be  very  proper, 
and  in  some  cases  absolutely  necessary,  to 
look  beyond  the  transaction  which  is 
78  the  immediate  subject  of  enquiry  *into 
previous  transactions,  for  the  purpose 
of  making  a  just  inference  as  to  the  knowl- 
edge of  the 'parties,  their  motives  or  inten- 
tion;" and  to  say,  that  this  case,  on  the 
supposition  above  made,  may  come  within 
that  principle.  The  object  of  the  evidence 
in  such  a  case,  is  not  to  set  up  a  contract, 
but  to  remove  an  ambiguity  apparent  on 
the  face  of  the  contract.  In  the  case  before 
cited  from  5  Wheat.  326,  other  transactions 
were  proved ;  and  a  check  executed  about 
the  same  time  and  in  the  same  form  (though 
upon  a  different  bank)  with  that  on  which 
the  suit  was  brought,  was  offered  in  evi- 
dence and  held  to  be  admissible. 

But  we  have  gone  into  the  consideration 
of  these  two  questions,  in  regard  to  the  ad- 
missibility of  parol  evidence,  and  the  rele- 
vancy of  the  evidence  in  this  case,  not  be- 
cause it  was  necessary  to  decide  them,  but 
because  they  were  discussed  by  the  counsel, 
and  are  interesting  questions,  and  we 
thought  it  might  not  be  improper  to  express 
our  views  upon  them.  In  this  case  we  have 
already  decided  that  the  note  upon  its  face 
was  the  note  of  Robert  H.  Early ;  and  the 
plaintiffs,  after  introducing  it,  ought  to 
have  rested  their  case.  The  parol  evidence 
offered  by  them  to  prove  that  the  note  was 
what  it  purported  to  be,  was  unnecessary, 
and  therefore  improper.  Without  it  the 
jury  would  have  been  compelled,  under  the 
instruction  of  the  court,  to  have  found  a 
verdict  for  the  plaintiff.  But  should  the 
judgment,  on  that  ground,  be  reversed? 
For  what  purpose?  To  be  remanded  to  the 
court  below  that  the  same  verdict  and  judg- 


ment may  be  rendered  on  the  note  without 
the  evidence?  The  public  time  may  have 
been  needlessly  consumed  by  the  introduc- 
tion of  the  evidence  in  the  court  below,  but 
can  that  time  be  regained  b3'  the  consump- 
tion of  more  time  in  another  trial?  We 
therefore  think,  that  even  if  parol  evidence 
be   inadmissible   in   such  a  case,  and 

79  *the  evidence  in  this  case  was  irrele- 
vant, the  judgment  should  not  be  re- 
versed. 

For  these  reasons,  we  are  for  affirming' 
the  judgment. 

DANIEL,  J.  This  is  quite  a  novel  case» 
and  I  have  experienced  much  difiSculty  in 
bringing  my  mind  to  a  satisfactory  judge- 
ment on  the  questions  which  it  presents. 
My  first  impressions  were,  I  must  confess, 
strongly  in  favor  of  the  views  urged  by  the 
counsel  of  the  plaintiff  in  error;  but  on 
more  mature  reflection,  I  have  felt  con- 
strained to  concur  in  a  judgment  affirming- 
that  of  the  Circuit  court.  He  who  is  sought 
to  be  charged  with  the  performance  of  a 
written  promise  or  engagement,  made  by 
himself  in  person,  and  endeavors  to  dis- 
charge himself  of  liability  on  the  ground 
that  his  relation  to  the  instrument  is  that 
of  a  mere  agent  for  another,  cannot  com- 
plain of  being  subjected  to  a  harsh  require- 
ment, when  held  bound  to  maintain  that 
the  instrument  does  unequivocally  disclose 
such  relation.  It  is  true  that  in  the  case  of 
Key  V.  Parnham,  6  Harr.  &  John.  418,  it 
is  stated  as  a  rule,  (and  I  have  no  doubt 
correctly,)  that  **wherever,  upon  the  face 
of  an  agreement,  a  party  contracting  plainly 
appears  to  be  acting  as  the  agent  of  an- 
other, the  stipulations  of  the  contract  are 
to  be  considered  as  operating  solely  to  bind 
the  principle,  unless  it  manifestly  appears 
by  the  terms  of  the  instrument  that  the 
agent  intended  to  superadd  or  substitute 
his  own  responsibility  for  that  of  his  prin- 
cipal." Still  the  further  rule  asserted  in 
the  notes  to  the  American  leading  cases, 
vol.  1,  p.  626,  as  fairly  to  be  deduced  from 
the  decisions,  is,  I  think,  equally  true,  viz: 
that  '*ln  determining  whether  a  party  con- 
tracts personally  or  as  agent,  the  presump- 
tion is  in  favor  of  the  former;  that  is,  a 
party  will  be  bound  personally,  unless  his 
character  of  agent  be  clearly  disclosed." 

Does    the   note    on  which  this  suit 

80  was  brought  show,  *by  plain  and  un- 
ambiguous  words  or  signs,  that  the 

plaintiff  in  error  was  acting  as  the  mere 
agent  of  another  in  its  execution?  I  think 
not.  The  fact  that  the  note  was  a  negoti- 
able one,  and  the  consideration  that  any 
recital  about  the  relation  of  the  parties  in 
the  body  of  the  instrument  might  therefore 
be  regarded  as  informal,  made  it  the  more 
incumbent  on  the  plaintiff  in  error,  if  in- 
deed he  was  acting  as  the  agent.of  another, 
to  manifest  his  character,  plainly,  in  the 
signature.  I  do  not  think  that  he  has 
done  so. 

It  is  conceded  by  the  counsel  for  the 
plaintiff  in  error  that,  in  the  signature  and 
affix  thereto,  the  form  most  generally  used 
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to  designate  the  execution  of  a  note  by  an 
a^^nt  has  been  departed  from;  yet  he  has 
referred  to  several  cases  decided  by  the 
supreme  coort  of  Massachusetts,  in  which, 
where  the  form  of  disclosing  the  name  of 
the  agents  and  principals  in  the  signature 
was  (vvith  the  exception  hereinafter  to  be 
noticed)  like  that  employed  here,  the  prin- 
cipals were  held  bound. 

When  the  usual  mode  of  signing  a  note 
bj  attorney  is  adopted,  A  B  by  C  D,  no 
room  is  left  for  doubt  or  construction.  The 
inference  is  plain,  that  the  person  who 
makes  the  note  is  performing  a  mere  min- 
isterial act  in  its  execution.  But  where 
the  note  is  signed,  as  it  is  in  the  case  be- 
fore us,  ''Robert  H.  Barly  for  Samuel  H. 
Early,"  or,  as  in  Long  v.  Colbum,  11 
Mass.  R.  96,  **Pro  William  GiU— J.  S.  Col- 
bum," the  intention  of  the  parties  is- by 
no  means  so  manifest.  A  doubt  arises 
whether  the  person  executing  the  note  is 
acting-  as  a  mere  agent,  or  is  in  fact  giving 
his  ovrn  note  for  and  on  account  of  the  debt 
of  another.  In  the  case  just  above  men- 
tioned, and  in  other  cases  lOf  a  like  charac- 
ter cited  at  the  bar,  counsel  contended  for 
the  latter  construction;  and  though  over- 
ruled, and  as  I  think  properly  overruled  by 
the  oonrt,  still  it  must  be  conceded  that  the 
meaning  of  the  parties  is  not,  in  such  cases, 

^rhoily  free  from  doubt. 
81  *The    signature    to    the   note  here, 

however,  is  not  simply  *' Robert  H. 
Early  for  Samuel  H.  Early."  The  only 
words  on  the  face  of  the  paper  which  could 
denote  an  agency,  or  disclose'  that  Samuel 
H.  Early  w^as  in  anywise  connected  with 
the  transaction  ^for  Samuel  H.  Early,") 
axe  included  in  marks  or  signs  of  paren- 
thesis, which  are  generally  used  to  indicate 
that  the  clause  or  words  thus  marked  or  in- 
cluded are  not  essential  in  the  construction 
of  the  sentence.  Has  not  the  maker  of  the 
note  thns  given  to  the  payee  the  privilege 
(as  contended  for  by  the  defendant  in  error) 
to  read  the  note  as  if  the  words  *'for  Sam- 
uel H.  Early"  were  not  on  it  at  all?  Be 
this  as  it  may,  the  construction  in  favor  of 
a  mere  agency  by  Robert  H.  Early  in  the 
ezecntion  of  the  note  was  not  so  clear  as  to 
justify  the  court  in  withholding  the  note 
from  the  jury. 

The  evidence  offered  by  the  defendant  in 
error,  after  the  introduction  of  the  note, 
was,  I  thinky  improperly  received.  The 
declaration  of  his  purpose  and  intention  in 
respect  to  another  isolated  note,  and  having 
no  connection  with  the  one  in  suit,  made 
by  Robert  H.  Early  at  the  time  of  its  ex- 
ecution, could  not  be  properly  resorted  to 
as  famishing  any  evidence  of  what  he  in- 
tended by  the  language  and  course  adopted 
by  him  in  the  execution  of  the  note  in  con- 
troversy :  such  testimony   was  wholly  irrel- 


I  do  not  perceive,  however,  how  the  plain- 
tiff in  error  could  have  been  prejudiced  by 
its  introdnction.  Having  rested  his  defence 
on  the  construction  to  be  given  to  the  paper, 
and  the  court  having  permitted  it  to  go  to 
the  jory»  their  verdict   against  him,  in  the 


absence  of  any  further  testimony,  must 
have  followed  as  a  necessary  consequence. 
The  production  of  further  testimony  by  the 
defendant  in  error  in  aid  of  the  construction 
given    by    the  court   could,   in  the  state  of 

the  case,  be  of  no  benefit  to  himself 
82        or  injury  to  his  adversary.     *I  regard 

the  introduction  of  such  testimony, 
therefore,  under  the  circumstances,  as 
merely  idle,  and  though  improper,  as  fur- 
nishing no  ground  on  which  to  found  error. 
I  am  for  affirming  the  judgment,  with 
costs  to  the  appellee. 


NOTB  BT  JUDGB   MOMCUBB. 

After  tbe  jadffment  had  been  affirmed  in  this 
case,  and  durlnff  the  same  term,  the  counsel  for  the 
plaintiff  in  error  presented  to  the  court  a  petition 
for  a  rehearinff,  which  was  not  granted.  The  argu- 
ment contained  in  that  petition  is  lonff  and  ingen- 
ious: but  on  the  fullest  consideration  I  am  capable 
of  givinff  it,  my  conviction  of  the  correctness  of  the 
opinion  of  the  court  remains  unchanged. 

The  question  first  presented  for  decision  was, 
whether  the  note,  on  its  face,  and  without  reference 
to  extrinsic  evidence,  purported  to  be  the  note 
of  Samuel  H.  Early,  or  of  Robert  H.  Early.  My 
opinion  was,  and  Is,  that  without  the  brackets  it 
would  have  been,  prima  fads,  the  note  of  Samnel  H. 
Early,  and  that  with  the  brackets  it  was.  prima  facie 
at  least,  the  note  of  Robert  H.  Early:  But  that,  in 
either  case,  extrinsic  evidence  would  have  been  ad- 
missible to  repel  the  presumption.  The  effect  of  the 
brackets,  according  to  my  interpretation.  Is  only  to 
shift  the  burden  of  proof.  I  can  see  nothing  unrea- 
sonable in  this.  It  is  well  settled  that  an  asrent  may 
either  bind  himself  or  his  principal  by  his  contract; 
and  that  whether  one  or  the  other  is  bound,  must 
depend  on  the  construction  of  the  contract  The 
evidence  on  the  face  of  a  contract  entered  into  by 
an  asrent,  predominates  in  favor  of  its  beiuff  the  con- 
tract, sometimes  of  the  principal,  and  at  other  times 
of  the  asrent.  The  line  of  separation  is  often  indis- 
tinct It  has  been  decided  in  several  cases,  that 
thouflrh  the  proper  form  of  siminff  a  promissory 
note  by  procuration  is  "A  B"  (the  principal),  by  *'C 
D"  (the  asrent),  yet  a  note,  siffued  **C  D  for  A  B,"  is. 
prima  fade,  the  note  of  the  principal,  if  there  be 
nothing-  on  the  face  of  the  note  to  repel  the  pre- 
sumption. I  am  not  disposed  to  question  the  cor- 
rectness of  the  decisions  on  this  subject  which  have 
been  numerous  and  uniform,  and  should  have  the 
effect  of  settling  the  law.  I  think  it  probable,  how- 
ever,that  persons  unacquainted  with  these  decisions 
would  generally  consider  a  note,  signed  **C  D  for  A 
B,"  as  the  note  of  C  D,  unless  there  was  something 
on  its  face  to  show  that  it  was  the  note  of  A  B. 
But  this  case  presents  a  new  feature— such  as  ap- 
pears in  no  reported  decision.  The  words  "for  A  B!* 
are  enclosed  in  brackets.  On  which  side  of  the  in- 
distinct line  of  separation  does  this  new  case  fall? 
The  case  vHtfvout  the  brackets  would  have  been  very 
near  the  line,  though  on  that  side  which  binds  the 
principal.  With  the  brackets,  it  may  still  be  near 
the  line,  but  I  think,  is  on  that  side  of  it 
83  *whlch  binds  the  supposed  asrent  Were  the 
brackets  used  without  some  meaninir?  It 
would  be  contrary  to  the  best  settled  rules  of 
construction  to  suppose  that  they  were.  Then, 
with  what  meaning  were  they  used?  In  my 
view  of  the  case,   they  Indicate  an  intention   to 
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cut  off  the  words  they  enclose  from  the  rest  of 
the  note,  so  far  as  R.  H.  £.  and  the  payees  or 
holders  were  concerned ;  and  the  words  were  added 
as  a  memorandnm  between  R.  H.  E.  and  S.  H.  E.,  to 
shew  that  R.  H.  E.  was  to  pay  out  of  the  funds  of  S. 
H.  E..  or  to  charge  the  payment  over  to  him.  A 
person  who  executes  a  bond  as  surety  sometimes 
adds  the  word  '^security"  ^o  his  name,  and  some- 
times encloses  the  word  in  brackets,  not  for  the 
purpose  of  affectinsr  the  obliffee,  but  as  a  memoran- 
dum between  himself  and  his  principal.  With  a 
similar  view  the  word  "ex'or,"  "adm'r"  or  "iruard- 
ian**  is  often  added  to  a  sig'natnre.  The  words  "for 
Samuel  H.  Early'*  were  admitted  by  R.  H.  E.  to  have 
been  added  to  his  signature  to  the  note  to  Dulinff 
for  the  purpose  of  shewing  for  whose  benefit  it  was 
given,  and  not  for  the  purpose  of  binding  S.  H.  E. 
or  exempting  R.  H.  E.  from  liability:  and  though  a 
Judgment  was  rendered  on  that  note  against  S.  H. 
E.,  who  yrzA  prima  facie  liable  (the  words  "for  S.  H. 
E."inthatcasenothavlnff  been  enclosed  in  brack- 
ets), yet  there  can  be  no  doubt,  I  think,  but  that  on 
proof  of  the  extrinsic  facts,  ajudsrment  could  have 
been  recovered  against  R.  H.  E.  While  such  an  ad- 
dition, without  the  use  of  brackets,  is  sometimes 
made  merely  as  a  memorandum  between  the  princi- 
pal and  asrent,  I  think  that  with  the  use  of  them  it 
would  never  be  made  for  any  other  purpose.  But 
surely  it  cannot  be  unreasonable  to  ffive  to  the  ad- 
dition enclosed  in  brackets  the  prima  facie  effect  of 
a  mere  memorandum  between  the  principal  and 
agent,  and  to  throw  upon  the  a^ent  the  burden  of 
shewing-  that  it  was  intended  to  make  not  him  but 
the  principal  liable. 

The  facility  which  would  be  afforded  to  the  for- 
gery of  commercial  and  other  paper,  and  the  diffi- 
culty which  would  attend  the  prosecution  and  proof 
of  the  forsrery,  were  ursred  in  the  petition  as  rea- 
sons against  the  construction  adopted  by  the  court. 
The  opinion  of  the  court  is  of  course  based  on  the 
fact  that  the  brackets  were  made  by  the  a^ent; 
and  merely  expounds  their  meaning*,  supposing- 
them  to  have  been  so  made.  In  determining  the 
preliminary  question  of  fact,  whether  they  were  so 
made,  the  objections  urffed  would  be  entitled  to  con- 
sideration. But  that  fact  beiuff  determined  in  the 
affirmative,  I  do  not  see  what  consideration  they  are 
entitled  to  in  deciding  the  question  of  law  arisinff 
therefrom.  It  would  have  been  almost  as  easy  to 
have  perpetrated  a  forgery  in  this  case  by  cutting 
that  part  of  the  paper  which  contained  the  words 
"for  S.  H.  E.*'  from  the  rest,  as  by  enclosing  them 
in  brackets;  and  the  former  mode  would  have  been 
more  apt  to  be  resorted  to  than  the  latter.  I  do  not 
see  the  difficulty  which  the  counsel  for  the  appellant 
seems  to  see  in  framing  an  indictment  for  such  a 
forgery.  "Proof  of  the  altering  of  a  part  of  a 
genuine  instrument  will  support  an  indictment 
charflTinff  the  defendant  with  having  forffed  the 
instrument  itself."    Archbold*s  Crlm.  PI.  358.    There 

is  no  doubt  that  any,  the  slightest,  altera- 
84        tlon  of  a  *genuine  instrument  in  a  material 

part,  whereby  a  new  operation  is  given  to 
it,  is  a  forgery:  as  for  instance,  making  a  lease 
of  the  manor  of  Dale  appear  to  be  a  lease  of 
the  manor  of  Sale  by  chanflrinsr  the  D  to  S:  "or  mak- 
ing a  bill  of  exchange  for  £8  appear  to  be  for 
£80  by  adding  a  cipher  to  the  8."  Id.  The  forg-ery 
of  a  cipher  is  nothing  more  than  the  forgery 
of  brackets  joined  together.  If  it  be  said  that 
the  forgery  of  the  cipher  might  have  been  pre- 
vented by  writluff  out  the  8;  so  also  the  forg-ery 


of  brackets  may  be  prevented  by  executing  notes  In 
the  proper  form  of  procuration,  as  "A  B  by  C  D." 
The  learned  counsel  seems  to  have  conceded  in  the 
petition,  what  I  understood  him  to  deny  in  the  origi- 
nal argument,  that  parol  evidence  was  admissible 
to  remove  the  ambiffuit3'.  If  any,  arising  from  the 
form  of  the  signature.  But  he  still  contended  that 
the  evidence  offered  for  that  purpose  in  this  case 
was  inadmissible.  When  I  prepared  the  opinion  of 
the  court,  my  individual  impression  was  that  the 
evidence  would  have  been  admissible  if  the  note 
had  not  on  its  face  purported  to  be  what  the  evidence 
tended  to  prove  it  was;  but  as  the  court  was  unani- 
mously of  opinion  that  the  note  on  its  face  purported 
to  be  the  note  of  R.  H.  E.,  and  as  Judffe  Daniel  was 
of  opinion  that  the  evidence  would  not  have  been 
admissible,  and  the  other  two  judges  had  formed 
no  opinion  on  that  question,  it  was  therefore  left 
undecided  in  the  opinion  pronounced  by  the  court. 
To  affirm  the  judgment  it  was  necessary  to  decide, 
either  that  the  note  purported  on  its  face  to  be  the 
note  of  R.  H.  E.,  or  that  the  parol  evidence  was 
admissible.  We  unanimously  decided  the  former* 
but  did  not  decide  the  latter,  deeming  it  unueces* 
sary  to  do  so.  My  individual  impression  in  rerard 
to  the  latter  remains  unchanged;  but  as  the  court 
has  given  no  opinion  upon  it,  I  have  not  since  given 
the  question  much  further  consideration,  and  will 
take  no  further  notice  of  It  here. 
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July  Term,  1868,  Lewisburff. 

(Absent  Lkb,  J.) 
Sheriffs— Commissions  on  Ca.  5a.— Case  at  Bar.— A 
sheriff  is  entitled  to  commissions  on  a  co.  «a.  exe- 
cuted on  the  defendant  who,  after  taking  the 
benefit  of  the  prison  bounds;  pays  the  amount  of 
the  execution  to  the  plaintiff,  by  whom  he  is  there- 
upon discharged  from  custody  before  the  return 
day  of  the  execution. 

This  was  an  action  of  covenant  instituted 
in  the  Circuit  court  of  Wood  county  by  Cin- 
cinnatus  J.  Neal  against  William  S.  Gard- 
ner. The  action  was  founded  on  a  covenant 
which  bore  date  on  the  29th  of  December 
1841,  and  the  object  was  to  recover  from 
the  defendant  the  amount  of  the  commis- 
sions on  certain  executions  which  the 
plaintiff  claimed  to  be  entitled  to  as  deputy 
sheriff.  The  facts,  as  agreed  by  the  par- 
ties, are :  That  on  the  1st  of  December  1841, 
nine  writs  of  ca.  sa.  issued  from  the  Circuit 
court  of  Wood  county  against  Robert  8. 
Smith,  which  went  into  the  hands  of  the 
plaintiff,  then  a  deputy  sheriff  of  Wood 
county ;  that  he  executed  these  writs  before 
the  return  days  thereof,  viz :  on  the  16th  of 
December  1841 ;  and  Smith  being  in  custody 
under  these  executions,  gave  a  prison 
bounds  bond  in  each  case,  and  took  the 
benefit  of  the  prison  rules.  That  whilst  he 
was  so  in  the  bounds  he  sold  to  the  defend- 
ant Gardner  two  houses  and  lots  in  Pairk- 
ersburg;  and  Gardner,  as  part  of  the 
consideration  of  these  houses  and  lots, 
agreed  to  pay  off  the  executions  to  the 
creditors,  and  to  pay  to  the  sheriff  his  com- 
missions and  fees  on  said  executions,  if  he 
was  by  law  entitled  to  commissions  on  the 
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amomit  of  said  execationa.  That  Gardner, 
in  parsnance  of  this  agreement,  paid 
to  ^the  creditors  the  amount  respec- 
tivelj  due  to  them  on  the  executions, 
and  execated  to  the  plaintiff  the  covenant 
cm  which  the  action  was  brought,  binding 
htoBeif  to  pay  the  commissions  if  the 
sbcriff  -was  entitled  to  them:  and  thereupon 
Smith  iras  discharged  out  of  custody,  and 
the  action  was  afterwards  instituted.  And 
it  was  agreed  that  if  the  plaintiff  was  en- 
titled to  the  commissions,  judgment  should 
be  rendered  in  his  favor  for  110  dollars  73 
cents,  with  interest  thereon  from  the  20th 
day  of  December  1841  till  paid,  and  costs. 

The  court  below  decided  in  favor  of  Neal, 
and  theretipon  Gardner  applied  to  this  court 
lor  a  supersedeas,  which  was  awarded. 

J.  J.  Jackson  and   Fisher,  for   the  appel- 


Giattan,  for  the  appellee. 

MONCURB,  J.,  delivered  the  opinion  of 
the  court. 

The  only  question  which  this  case  presents 
for  our  decision  is,  whether  a  sheriff  is  en- 
titled to  commission   on   a  ca.  sa.  executed 
on    the    defendant,   who,    after  taking  the 
benefit    of    the    prison    bounds,    pays    the 
amount  of  the  execution  to  the  plaintiff,  by 
vhom  he  is  thereupon  discharged  from  cus- 
tody before  the  return  day  of  the  execution? 
It  was   decided  by    the   court   of   King's 
Bench*  in  the  case  of  Slackford  v.  Austen, 
14  East's  R.  468,  that  the  sheriff  in  the  ex- 
ecution of  a  ca.  sa.  must   pursue  the  man- 
date of  the  writ  and  be  ready   at  the  return 
day*    not    with    the   money,    but   with  the 
body ;  that  he  had  no   right   to  receive  the 
money*  and  if  he  did,   though  he  should  re- 
turn tiie  fact,    and    that   he    was   ready   to 
n.tisfy  the  plaintiff,  he  would    be  answera- 
ble as  for  an  escape.     It  was  decided  by  the 
same  court,  in  the  case  of  Crozer  v.  Pilling, 
Ac*  10  Bng^.  C.  Li,  R.  271,  that  a  plaintiff 
is  bound  to  accept   from  a  defendant 
S7        in  custody  *under   a   ca.  sa.  the  debt 
and  costs,  when  tendered,  in  satisfac- 
tion, and  to  sign  an  authority  to  the  sheriff 
to  discharge  the  defendant  out  of  custody. 
Bat  by  our   statute   law,    1   Rev.  Code  of 
1S19,  p.  534*  I  28,  it  is  provided,  that  where 
a  ca.  sa.  is  served  on  a  debtor,  he  may  ten- 
der to  the  officer  serving   it  slaves  or  per- 
sonal property  to  the  value  of  the  debt  and 
costs  for  which  the  execution  issued ;  which 
property  the  said  officer   shall   receive,  and 
proceed  to   sell*    as  in   the   case  of   goods 
taken    under  a   ii.  fa.,  and  shall  thereupon 
discharge  such  debtor  out  of  custody.     The 
right  of  the  debtor  to  tender  property,  and 
tl»  obligation    of   the  officer  to  receive  it 
and  discharge   the  debtor   under  this  law, 
ecmtinues,    at  least,  until  the  return  day  of 
the  execution.     So  long   as  the  debtor  may 
tfioder   property,    so   long    may    he   tender 
■Kmey,  in  discharge  of  his   body  from  cus- 
tody under   a   ca.  sa.     The  right  to  tender 
property  necessarily  implies  a  right  to  ten- 
der money  for   that   purpose.     See    1    Rob. 
Pr.  551.     The  right  of  the   debtor  to  tender 
property  or  money  in  discharge  of  his  body 


is  not  impaired  by  his  taking  the  benefit  of 
the  prison  bounds,  which  is  but  an  enlarge- 
ment of  the  jail,  and  in  which  he  is  still  a 
true  prisoner  in  the  eye  of  the  law.  1 
Munf.  76.  There  can  be  no  doubt  but  that 
the  officer,  returning  the  facts  on  a  ca.  sa.* 
that  he  had  served  it  on  the  debtor  who 
had  taken  the  benefit  of  the  bounds,  and 
afterwards  x>aid  the  debt  and  costs  before 
the  return  day  of  the  execution,  and  that 
he  had  thereupon  discharged  the  debtor  out 
of  custody,  and  was  ready  to  pay  the  money 
to  the  plaintiff,  would  be  liable  for  the 
same  on  his  official  bond.  Nor  can  there 
be  any  doubt  but  that  the  officer  in  such 
case  would  be  entitled  to  a  commission. 
Can  the  debtor,  after  the  ca.  sa.  has  been 
served,  while  it  is  in  full  force,  and  before 
the  return  day,  deprive  the  officer  of  his 
commission,  by  payine  the    money    to  the 

plaintiff?    Certainly  a  debtor,  after  a 
88        ii.  fa.  has  been  levied,  cannot  ^deprive 

the  officer  of  his  commission,  by  pay- 
ing the  money  to  the  plaintiff  before  the 
sale  of  the  property  levied  on.  And  why 
should  the  officer  be  deprived  of  his  commis* 
sion  in  the  former  any  more  than  in  the 
latter  case?  His  trouble  and  responsibili- 
ties are  at  least  as  great  in  the  former  as 
in  the  latter.  In  each  case,  the  execution 
has  been  levied,  and  in  neither  is  it  functus 
officio  when  the  payment  is  made.  In  the 
one  case,  the  debtor  may  pay  the  money  in 
discharge  of  his  goods;  in  the  other,  in-, 
discharge  of  his  body;  and  we  think  the 
officer  is  as  much  entitled  to  his  commission 
in  the  one  case  as  in  the  other.  We  are 
therefore  for  affirming  the  judgment. 

Whether  the  officer  would  have  been  en- 
titled to  commission  if  the  money  had  been 
paid  after  instead  of  before  the  return  day 
of  the  ca.  sa.,  is  a  question  which  we  do 
not  mean  to  decide,  because  it  does  not 
arise  in  this  case.  Here  the  money  was 
paid  before  the  return  day.  The  fact  is- 
not  expressly  so  stated  in  the  case  agreed, 
but  it  is  necessarily  inferrible  from  what 
is  therein  stated.  The  ca.  sas.  were  issued 
on  the  first,  and  executed  on  the  16th  of 
December  1841,  and  the  money  must  have 
been  paid  on  or  before  the  29th  of  the  same 
month,  as  the  covenant  on  which  the  suit 
was  brought  bears  date  on  that  day.  They 
could  not  have  been  returnable  to  December 
rules,  because  there  were  not  fifteen  days 
between  the  test  of  the  writ  and  the  said 
rules,  and  there  was  no  term  of  the  Circuit 
court  during  that  month.  The  return  day, 
.therefore,  must  have  been  later  than  De- 
cember 1841. 


Judgment  affirmed. 


89 


*Roach  V.  Gardner. 

July  Term,  1868,  Lewisbursr. 


I.  Practice— Demurrer  to  Declaration— Case  Agreed— 
Waiver  of  Demurrer.*— In  an  action  at  law  tbe  de- 

-I  -  ■ 

*Summoiis— Insufficiency  of— Waiver.— in  Moore  v. 
Doufflass,  14  W.  Va.  720,  it  Is  said:  "Bat  walyinsr 
this,  I  think  it  should  be  taken  and  held  in  this  case 


47 


0  QRATT. 


Virginia  Rbports,  Annotated. 


90,  91 


fendantdemnra  to  the  declaration,  and  afterwards 
agrees  the  facts,  and  that  the  court  shall  render  a 
jndarment  upon  the  case  agreed,  which  is  done. 
He  thereby  waives  his  demurrer  to  the  declara- 
tion. 
a.  Injunctions  —  Bond  —  Aocmal  of  Liability,  t— The 
plaintiff  in  an  injunction  dismissed  his  bill  at 
rules.  The  defendant  in  that  suit  may  bring  his 
action  on  the  injunction  bond  immediately,  without 
waiting  until  the  order  of  dismission  is  confirmed 
at  the  next  term  of  the  court  in  which  the  injunc- 
tion suit  was  pending. 

This  was  an  action  of  debt  upon  an  in- 
junction bond  in  the  Circuit  court  of  'V^ood 
county,  broug^ht  by  William  S.  Gardner 
against  John  J.  Adalcolm  and  Jesse  Roach. 
The  defendants  demurred  generally  to  the 
declaration,  and  to  each  assignment  of 
breaches  therein ;  and  the  plaintiff  joined 
in  the  demurrer.  Subsequently,  the  de- 
fendant Malcolm  pleaded  his  discharge  as 
a  bankrupt,  upon  which  the  plaintiff  replied 
that  there  was  no  such  record;  and  that 
issue  was  found  for  Malcolm.  At  the  same 
term  the  defendant  Roach  and  the  plaintiff 
agreed  the  facts,  of  the  execution  of  the 
bond  on  which  the  action  was  founded,  the 
granting  the  injunction  to  Malcolm ;  that 
at  the  September  rules  for  Wood  county  in 
1843  Malcolm  in  person  dismissed  his  bill, 
and  that  a  decree  against  him  was  then 
entered  by  the  clerk  in  favor  of  the  plaintiff 
for  his  costs.  That  afterwards  at  the  April 
term  1844  of  the  Circuit  court  of  Wood 
county,  there  was  an  order  confirming  the 
dismission  at  rules ;  and  that  the  action  on 
the  injunction  bond  was  commenced  on  the 
11th  of  October  1843.     And   it   was   further 

agreed  that  if  on  the  foregoing  facts 
90        the  law  is  for  the  plaintiff,  the  *judg- 

ment  is  to  be  rendered  in  his  favor 
for  the  sum  of  192  dollars  62  cents,  with 
interest  on  123  dollars  55  cents  from  the 
11th  February  1847  until  paid;  which  sum 
includes  debt,  interest,  damages,  costs  at 
law  and  in  equity :  if  the  law  is  for  the  de- 
fendant, t«ien  judgment  is  to  be  rendered 
for  him.  Upon  the  case  agreed  the  Circuit 
court  rendered  a  judgment  for  the  plaintiff: 
whereupon  Roach  applied  to  this  court  for 
a  supersedeas,  which  was  awarded. 

Fisher,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

LfEK,  J.,  delivered  the  opinion  of  the 
court. 

In  this  case  the  plaintiff  in  error  assigns 
two  ^rounds  upon  which,  as  he  contends, 
the  judgment   of   the  court   below  is  erro- 


under  the  circumstances  appearing,  that  the  de- 
fendants by  their  action  and  consent,  etc.,  waived 
any  defect  existing  in  the  summons  for  insufficiency 
of  description,  which  could  be  supplied  by  the  ver- 
dict of  the  Jury  at  the  trial.  A  party  may  by  his 
acts  and  agreements  waive  a  demurrer.  See  Bi*odie 
V.  Clator,  8  W.  Va.  BW;  Boach  v.  Gardner,  9  Oratt.  89." 
See  the  principal  case  cited  in  Shepherd  v.  Brown. 
80  W.  Va.  18,  8  S.  E.  Rep.  180. 

tinjunctlons— Bond— Accrual  of  LiaMllty.— See  mon- 
ographic note  on  **In  J  unctions"  appended  to  Clay  tor 
V.  Anthony.  16  Gratt  518. 


neous  ?nd  ought  to  be  reversed :  One  is,  that 
the  court  erred  in  overruling  the  demurrer 
to  the  declaration,  treating  the  rendition 
of  final  judgment  in  favor  of  the  plaintiff 
in  the  court  below  as  a  virtual  overruling' 
of  the  demurrer;  and  the  other,  that  the 
court  erred  in  giving  judgment  for  the 
plaintiff  on  the  case  agreed,  the  law  arising* 
thereon,  as  the  plaintiff  in  error  contends, 
entitling  him  to  the  judgment  of  the  coart 
in  his  favor. 

Two  grounds  of  objection  to  the  declara- 
tion are  alleged:  One,  that  it  contains  no 
averment  of  the  nonpayment  of  the  debt 
(the  penalty  of  the  injunction  bond  on 
which  the  action  was  founded)  in  the  dec- 
laration mentioned ;  and  the  other,  that  it 
appears  from  the  face  of  the  declaration, 
that  the  chancery  suit  to  obtain  the  injunc- 
tion on  which  the  injunction  bond  was  ex- 
ecuted with  the  usual  condition,  had  been 
dismissed  by  the  complainant  therein  at 
rules,  and  that  the  suit  on  the  injunction 
bond  for  breach  of  its  condition  was  insti- 
tuted before  the  said  office  dismission  had 
or  could  have  been  confirmed  by  the 
91  court,  *the  next  term  of  the  court 
after  the  said  office  dismission  not 
commencing  by  law  until  some  time  after 
the  suit  had  been  instituted.  But  the  court 
deems  it  unnecessary  to  express  any  opin- 
ion upon  the  sufficiency  of  the  declaration, 
because  it  seems  to  the  court  that  the  plain- 
tiff in  error,  by  entering  into  the  agree- 
ment of  the  facts  of  the  case  on  the  record, 
and  formally  submitting  that  the  court 
should  render  its  judgment  in  the  case  upon 
that  state  of  facts,  must  be  held  to  have 
waived  and  abandoned  the  demurrer  to  the 
declaration  which  he  had  previously  filed. 
He  had  filed  no  plea  whatever,  nor  sought 
to  make  any  issue  of  fact ;  and  subsequently 
came  in,  and  the  facts  being  agreed,  con- 
sents that  the  judgment  of  the  court  shall 
be  for  the  plaintiff  or  for  the  defendant  in 
the  action,  as  the  court  shall  be  of  opinion 
that  the  law  upon  those  facts  was  for  the 
one  or  for  the  other.  It  can  scarcely  be 
supposed,  that  if  he  had  intended  to  rely 
upon  his  demurrer,  he  would  have  entered 
into  an  agreement  resting  the  case  upon 
the  facts  agreed;  and  the  court  can  only- 
regard  these  parties  as  having  intended  to 
put  an  end  to  the  litigation  between  them 
by  invoking  the  judgment  of  the  court  upon 
the  facts,  without  regard  to  the  previous 
pleadings  in  the  case.  The  court  is  there- 
fore of  opinion,  that  the  agreement  entered 
rOf  record  was  a  sufficient  reason  for  the 
court  passing  by  the  demurrer  to  the  decla- 
ration, and  proceeding  at  once  to  render  its 
judgment  upon  the  agreed  case.  And  this 
view  of  the  case,  the  court  think,  is  sup- 
ported by  the  opinion  and  judgment  of  the 
court  in  the  case  of  Royall  v.  Eppes,  2 
Munf.  479. 

The  other  ground  of  error  assigned  goes 
to  the  foundation  of  the  plaintiff's  action. 
It  appears  that  the  chancery  suit  in  which 
this  injunction  bond  had  been  given,  was 
dismissed  at  September  rules  1843.  The 
action    was    commenced    on     the    11th    of 
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92  October   1843»   *8ome   months   before 
the  next  term  of  the  court  after  such 

dismission ;  and  it  is  insisted  by  the  plain- 
tiff in  error,  that  the  rig^ht  of  action  upon 
the  injunction  bond  was  inchoate  only,  and 
aot  consummate  until  this  ofiBce  dismission 
had  been  confirmed  by  the  court,  or  at  least 
DOt  until  after  the  rise  of  the  then  next 
court.  This  is  doubtless  correct  as  to  office 
judgments,  including-  office  dismissions,  in 
suits  at  law;  and  the  case  of  Evans  v. 
Freeland,  3  Munf.  119,  is  a  sufficient  au- 
thority to  show  that  a  scire  facias  upon  an 
office  jndg-ment  in  a  suit  at  law,  which  does 
not  aver  that  the  office  judgment  was  con- 
firmed by  the  court  or  by  rise  of  the  next 
court,  will  be  fatally  defective.  But  the 
court  thinks  there  is  a  difference  in  this 
respect  in  proceedings  under  the  act  of  1819 
in  suits  at  law  and  suits  in  equity.  The 
act  provides,  in  regard  to  the  latter  class 
of  cases  (1  Rev.  Code,  p.  213,  {78),  that 
upon  the  complainant's  dismissing  his  bill 
or  the  defendant's  dismissing  the  same  for 
want  of  prosecution,  the  complainant  shall 
pay  costs,  to  be  taxed  by  the  clerk  of  the 
court;  for  which  costs  an  attachment  or 
other  process  of  contempt  or  an  execution 
may  issue  at  the  election  of  the  defendant, 
returnable  on  any  return  day;  thus,  evi- 
dently, contemplating  nothing  further  to 
be  done  to  render  the  dismission  final  and 
absolute,  but  providing  the  means  at  once 
for  compelling  the  payment  of  the  costs 
incurred  by  the  dismission  of  the  suit. 
Nor  does  the  court  regard  the  operation  and 
effect  of  this  provision  as  modified  or  al- 
tered by  the  terms  of  the  clause  concerning 
the  limitation  of  the  period  within  which 
a  suit,  dismissed  in  the  office  or  in  court, 
might  be  reinstated,  found  in  the  act  of 
March  7th,  1826;  nor  that  it  was  intended 
by  the  last  named  act  to  require  anything 
more  to  render  an  office  dismission  perfect 
than  was  required  by  the  act  of  1819. 

93  *The  court  is  therefore  of  opinion, 
that  upon  this  vc'untary  abandon- 
ment of  his  injunction  by  the  complainant, 
by  the  dismission  of  his  suit,  a  breach  of 
the  condition  of  his  bond  was  committed, 
for  which  an  action  accrued  immediately ; 
and  that  the  defendant  in  error  was  not 
bound  to  wait  until  after  the  rising  of  the 
court  at  its  next  term,  but  could  bring  his 
suit  on  the  bond  at  once.  And  no  error  to 
the  prejudice  of  the  plaintiff  in  error  ap- 
pearing in  the  said  judgment,  the  same  is 
to  be  affirmed  with  costs. 

Judgment  affirmed. 


9i  *Mair8  v.  Gallahue. 

July  Term,  1868,  Lewisburff. 

L  Erectlen  of  D*si— Ptttltloii— Alleffstioiu.— In  a  peti- 
tion for  leave  to  erect  a  dam,  the  petition,  which 
vas  ore  tenus,  states  that  the  applicant  is  owner  of 
the  banks  on  both  sides  of  the  stream.  This  Is  in 
effect  a  statement  that  he  is  the  owner  of  the  land, 
and  especially  as  it  appears  from  other  parts  of 
the  proceedings  that  he  is  the  owner  of  the  land 
on  both  Bides  of  the  stream. 
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a.  SsflM— Sane— dsne—Ststate.— The  petition  states 
that  the  applicant  desired  a  writ  of  ad  quod  dam- 
fium  to  issae  for  the  purpose  of  erecting  a  water 
ffriat  mill,  Ac.  This  is  a  sufficient  compliance  with 
the  statute,  which  says:  '*When  any  person  de- 
siring to  build  a  water  rrlst  mill."  Ac 

a.  SsoM— Sane— InqoUltloa  —  Coastnictioa.*— Where, 

upon  a  fair  and  reasonable  constmctlon  of  the 
inquisition,  it  is  substantially  respoosive  to  the  re- 
quirements of  the  statute,  that  is  sufficient 

4.  Same— SaoM— Pailure  to  Specify  Height  of  Dam- 
Jury  May  5pcclfy  in  InqoUltlon.— Where  the  peti- 
tion, or  the  order  of  the  court  directing  the  writ 
of  ad  quod  damnum  to  issue,  does  not  specify  the 
helffht  of  the  dam  proposed  to  be  erected,  it  is 
proper  and  correct  for  the  Jury  to  specify  it  in 
their  inquisition. 

5.  Court  of  Appeals— Corrsctlon  of  Error  by  County 
Court  in  Circuit  Court— Objection  In  5upreaw  Court. 
—There  is  an  exception  for  the  refusal  of  the 
County  court  to  continue  the  cause  on  account  of 
the  absence  of  a  material  witness:  Bat  on  appeal 
to  the  Circuit  court  by  the  exceptant  the  case  is 
affaln  heard  upon  the  record  of  the  County  court 
and  upon  the  testimony  of  witnesses  then  exam- 
ined before  the  court,  one  of  whom  is  the  witness 
referred  to  in  the  exception:  and  the  judffment  of 
the  County  court  is  affirmed.  The  want  of  the 
witness's  testimony  before  the  County  court  can- 
not be  the  subject  of  complaint  in  the  court  of 
Appeals. 

6.  5uiiie— Practice— Case  at  Bar.— An  exception  is 
taken  to  the  Judgment  of  the  County  court  author- 
izluff  the  erection  of  the  dam,  on  the  firound  that 
it  would  be  injurious  to  the  health  of  the  neigh- 
borhood; and  the  evidence  is  stated  in  the  excep- 
tion. The  Circuit -court  passes  upon  that  question 
upon  full  evidence,  and  to  Its  opinion  there  is  no 
exception.  And  as  both  the  County  and  Circuit 
courts  were  satisfied  upon  that  point,  the  court  of 

'Erection  of  Dam— Inqulaltlon  Conotmctlon— Bml« 
nent  Domain.— In  Bridge  Co.  v.  Comstock,  96  W.  Va. 
276, 15  a  £.  Rep.  78,  it  is  said:  "It  is  a  general  rule 
that  he  who  seeks  to  exercise  the  extraordinary 
power  of  takluff  private  property  for  public  utility 
must  follow  strictly  the  mode  of  procedure  pre- 
scribed by  law.  Supervisors  v.  Stout,  9  W.  Va.  708. 
But  I  take  It  that  when,  upon  a  fair  and  reasonable 
construction  of  the  inquisition  (and  proceedings),  it 
is  substantially  responsive  to  the  requirements  of 
the  statute,  that  is  sufficient  Matrt  v.  OaUahue^  9 
Orati  94;  Railroad  Co.  v.  Foreman,  84  W.  Va.  668w** 

Also,  In  Vamer  v.  Martin,  81  W.  Va.  646,  it  is  said: 
"The  court  of  appeals  of  Virginia,  while  acts  of  this 
character  were  enforced,  constantly  recognized 
the  constitutionality  of  such  acts,  and  often  as  a 
matter  of  course  where  the  acts  were  complied 
with,  recognized  the  riffht  of  the  owners  of  such 
mill  sites  to  condemn  lands  for  the  erection  of  such 
dams  for  such  water  ffrist  mills,  and  also  to  con- 
demn lands  to  be  overflowed  by  the  erection  of  such 
mill  dams.  The  followlnff  are  some  of  the  many 
cases  wherein  there  was  this  silent  recognition  of 
the  riffht  to  condemn  lands  for  such  purposes: 
Bernard  v.  Brewer,  8  Wash.  77  (top  pa«re  09) ;  Wroe 
V.  Harris,  2  Wash.  186  (top  page  162) ;  Noel  v.  Sale,  1 
Call  496  (top  paffe  431) ;  Wilkinson  v.  Mayo,  8  H.  &  M. 
665:  Coleman  v.  Moody,  4  fi.  &  M.  1;  Dawson  v. 
Moons,  4  Munf.  535;  Smith  v.  Waddlll,  U  Lelffh  588; 
Hunter  v.  Matthews,  1  Rob.  468;  Mairs  v.  GaUahue/9 
Oratt.  94/' 
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Appeals  will  presume  that  the  proofs  showed  the 
health  of  the  neiflrhborhood  would  not  be  affected 
by  the  erection  of  the  dam. 

95  »7.  Leave  to  Brect  Dam— Provision  lor  Perry- 

Case  at  Bar.— The  judgment  of  the  court  glv- 
ing  leave  to   erect  the   dam   provides  that  the 
applicant  shall  keep  a  ferry  boat  at  the  crossing 
of  a  public  road  over  the  stream  across  which  the 
dam  Is  to  be  erected.    Held: 
I  St.  Same— Same— AuthorlsBed  by  Statute.— Thl&   Is 
authorized  by  the  statute.  2  Rev.  Ck)de  227,  §  6; 
and  as  the  County  and  Circuit  courts  have  held 
upon  the  proofs  that  a  ferry  boat  at  that  place 
will  sufficiently  remedy  any  Impediment  to  the 
crossinfir  of  the  stream,  the  court  of  Appeals  will 
presume  that  they  acted  rightly:  nothinar  being 
shown  to  the  contrary. 
ad.  Same— Same— Duty  of  Keeping  up— Incident  to 
Orant.— The  duty  of  keeping  up  the  ferry  boat  is 
not  merely  personal  to  the  grantee  of  the  priv- 
ilege of  erecting  the  dam ;  but  it  is  a  condition 
and  Incident  of  the  grant,  and  attaches  to  it 
into  whose  hands  soever  it  may  pass. 
3d.  Same— Same— Kind  of  Boat.— The  kind  of  boat 
to  be  kept  must  be  such  an  one  as  the  exigencies 
of  the  travel  and  trade  on  the  road  shall  require. 
4th.  Same— Same— Free  Passage.— it  Is  the  duty,  of 
the  party  required  to  keep  up  the  ferry  boat  to 
ferry  the  public  over  the  stream  without  charge. 

The    facts   of   the    case    are    sufficiently 
stated  in  the  opinion  of  Judge  I^ee. 

Fisher,  for  the  appellant. 

B.  H.  Smith,  for  the  appellee. 

LEK,  J.  This  was  an  application  on  be- 
half of  the  appellee,  8.  M.  Gallahue,  to  the 
County  .court  of  Jackson,  under  the  act  of 
assembly,  for  leave  to  erect  a  dam  across 
Big  Sandy  creek  in  said  county,  for  the 
purpose  of  working  a  water  grist  mill  and 
saw  mill.  The  applicant  claimed  to  be  the 
owner  of  the  banks  on  both  sides  of  said 
creek,  at  a  place  specified,  and  prayed  a 
writ  of  ad  quod  damnum  for  the  purpose  of 
erecting  such  mills  and  dam  on  said  lands. 
The  writ  was  awarded,  and  an  inquest 
taken,  which  was  returned  to  the  court. 
The  appellant,  Thomas  Mairs,  and  four 
other  persons  named,  appeared  in  court, 
and  upon  their  motion  were  admitted  as 
defendants  to  contest  the  application ;  and 
they  moved  the  court  to  quash  the  proceed- 
ings ;  which  motion  was  overruled  by  the 
court;   and    the  defendants  excepted. 

96  They  also  moved   the  *court    to   con- 
tinue the  cause,  on  the  ground  of  the 

absence  of  a  person  who  would  be  an  im- 
portant and  material  witness  on  their  be- 
half, if  present.  This  motion  the  court  also 
overruled;  and  the  defendants  excepted. 
The  court  thereupon  proceeded  to  hear  the 
case,  and  after  having  heard  the  evidence 
and  weighed  all  the  circumstances,  decided 
in  favor  of  the  application,  and  gave  the 
leave  asked  for ;  providing  and  stipulating, 
however,  in  the  order,  that  the  applicant, 
for  preventing  any  impediment  to  the 
crossing  of  the  creek  where  a  certain  road 
passed,  should  keep  a  ferry  boat  for  the 
public  convenience  where  the  said  road 
crossed.      From    this   order   granting   the 


leave  aforesaid,  Mairs  and  Kearny  applied 
for  and  obtained  an  appeal  to  the  Circuit 
court  of  said  county  of  Jackson.  And  the 
cause  coming  on  to  be  heard  in  that  court 
on  the  transcript  of  the  record  of  the  pro- 
ceeding in  the  County  court,  and  also  upon 
the  testimony  of  the  witnesses  introduced 
and  examined  in  the  Circuit  court  by  the 
parties,  that  court  was  of  opinion  that  leave 
to  erect  said  dam  was  oroperly  given  by 
the  County  court,  and  the  judgment  of  the 
County  court  was  affirmed.  And  to  thia 
judgment  of  affirmance  Mairs  obtained  a 
supersedeas  from  this  court. 

Several  objections  have  been  urged  in 
this  court  to  the  regularity  of  this  proceed- 
ing, which  will  be  noticed  in  the  order  in 
which  they  were  taken. 

The  first  objection  is,  that  the  petition 
sets  forth  that  the  applicant  '* owned  the 
banks"  on  both  sides  of  the  creek,  instead 
of  alleging  that  he  *^had  the  fee  simple 
property  in  the  land  on  both  sides  of  the 
stream."  The  petition  in  this  case  was, 
as  it  properly  might  have  been,  ore  tenus ; 
Mead  v.  Haynes,  3  Rand.  33 ;  and  the  terma 
in  which  its  purport  and  effect  are  noted 
on  the  record  should  not,  perhaps,  be  the 
subject  of  very  nice  criticism.  The  terma 
** owner  of  the  land,"  ** having  the  fee 
simple  property  in  the  lands," 
97  *** proprietor  of  the  land,"  seem  to 
be  used  indifferently  in  the  act,  and 
to  be  intended  to  have  the  same  import. 
And  the  expression  **owned  the  banks  on 
both  sides  of  the  creek,"  evidently  meant 
that  he  owned  the  land  on  the  banks.  In- 
deed, where  the  petition,  as  noted,  statea 
that  he  desired  the  writ  of  ad  quod  damnum 
to  issue,  it  says,  ** for  the  purpose  of  erect- 
ing a  water  grist  mill  and  saw  mill  on  said 
lands.  Taking  the  whole  together,  no 
doubt  can  arise  as  to  the  meaning  intended ; 
and  it  appears  also  in  a  subsequent  part  of 
the  record,  the  inquest  of  the  jury,  that  the 
applicant  was  the  owner  of  the  lands  on 
both  sides  of  the  creek  at  the  place  in 
question. 

It  is  argued  that  a  river  properly  consista 
of  water,  bed  and  banks;  and  that  if  one 
own  the  banks  only,  he  does  not  own  the 
water  or  the  bed.  The  act,  however,  doea 
not  speak  of  property  **in  the  bed"  of  the 
stream,  but  only  in  the  land  on  both  sides ; 
and  it  has  long  since  been  decided  that 
where  the  applicant  owns  the  land  on  both 
sides  of  the  stream,  the  presumption  ia 
that  the  bed  of  it  belongs  to  him  also,  and 
therefore  it  is  unnecessary  for  him  to  set 
it  forth  in  his  application.  Wroe  v.  Harris, 
2  Wash.  126;  Neale  v.  Cogar,  1  A.  K. 
Marsh.  R.  589.  I  think  there  is  nothing  in 
this  objection. 

The  next  is,  that  the  petitioner  states  he 
desired  a  writ  of  ad  quod  damnum  to  issue 
for  the  purpose  of  erecting  a  water  grist 
mill,  &c.,  whereas  the  statute  says,  ^'when 
any  person  desiring  to  build  a  water  grist 
mill,"  Ac.  The  difference  is  merely  verbal 
and  not  material,  the  party's  intention  to 
build  a  mill,  Ac.  being  sufficiently  and 
plainly  expressed. 
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It  is  contended  that  the  inquest  is  defect- 
iTe,  and  exception  is  taken  both  to  its 
frame  and  structure  and  to  the  lang'uage  in 
which  it  is  expressed.  It  may  be  true  that 
it  is  not  drawn  with  very  great  clearness 
or  precision,  nor  according  to  the  rules 
96  of  grammatical  construction  *and  cor- 
rect composition.  But  giving  to  its 
language  a  fair  and  reasonable  interpreta- 
tion, there  is  no  difficulty  in  ascertaining 
its  true  meaning,  and  that  it  is  substan- 
tially resjwnsive  to  all  the  requirements  of 
the  statute.  The  expression  in  the  inquest 
that  the  jurors  ** proceeded  to  view  the 
premises,  to  wit,  the  mill  to  be  erected," 
may  be  an  inaccurate  one,  or  it  may  be 
that  the  mill-house  had  in  fact  t>een  erected, 
though  leave  for  the  dam  bad  not  been  y^\. 
obtained.  But  either  way,  it  certainly  can- 
not vitiate.  With  reg'ard  to  the  ownership 
of  the  lands  of  the  persons  named  in  the 
inquest,  the  fair  construction  is  not  that 
Gfldlahue  was  the  owner  of  those  lands,  but 
that  the  jury  proceeded  to  view  the  premises ; 
also  the  land  above  and  below  the  abutment ; 
also  the  lands  of  the  persons  named ;  and 
that  those  persons  were  the  owners  of  the 
land  above  and  below  the  lands  of  Gallahue, 
which  it  was  supposed  might  probably 
be  overflowed  or  damaged ;  and  a  linding 
that  their  lands  would  not  be  overflowed, 
and  that  no  damage  would  accrue  to  any  of 
the  proprietors,  is  substantive  compliance 
with  the  statute.  The  finding  **that  fish 
of  passage  or  ordinary  navigation  will  not 
be  obstructed  is  precisely  equivalent  to  a 
finding'  that  neither  will  be  so  obstructed. 
The  findings  that  the  dam  may  be  erected 
eight  feet  hi^^h,  if  irregular,  could  do  no 
harm;  but  in  fact  it  was  altogether  proper 
and  correct  for  the  jury  to  specify  the 
height  of  the  dam  of  which  they  were  under- 
takings to  describe  the  probable  consequences 
and  effects,  inasmuch  as  neither  in  the  pe- 
tition nor  in  the  order  of  the  court  nor  in 
the  writ  had  the  height  of  the  proposed 
dam  been  specified.  Morgan  v.  Banta,  1 
Bibb's  R.  579.  And  the  judgment  of  the 
court  skiving  such  leave,  should  specify  the 
height  of  the  dam  allowed,  and  in  this  case 
is  to  be  understood  as  allowing  a  dam  of 
the  heig^ht  mentioned  in  the  inquest  of  the 
jury.  There  being  thus  no  substantial 
99  defect  apparent  *on  its  face,  the 
county  court  properly  overruled  the 
motion  to  quash  the  proceeding. 

Upon  their  application  for  a  continuance 
of  the  case,  the  contestants  did  not  show 
any  sufficient  reason  to  entitle  them  to  it; 
and  if  they  had,  still  they  had  ample  op- 
portunity of  offering,  and  perhaps  did 
offer,  the  testimony  of  the  witness,  Dr. 
Adams,  on  the  trial  in  the  Circuit  court ; 
and  the  want  of  his  testimony  on  the  trial 
in  the  County  court  cannot  now  be  the  sub- 
ject of  complaint  here. 

With  regard  to  the  testimony  of  the  phy- 
sicians and  others,  touching  the  probable 
injurious  effects  of  the  erection  of  the  dam 
on  the  health  of  the  neighborhood,  set  out 
in  the  second  bill  of  exceptions  taken  on 
the  trial    in   the   County  court,  it  may  be 


said  to  be  at  least  very  unsatisfactory. 
But  however  that  may  be,  the  Circiiit  court 
afterwards  passed  upon  that  question,  upon 
full  evidence,  and  to  its  opinion  upon  it  no 
exception  has  been  taken.  And  as  the 
County  court  and  the  Circuit  court  were 
both  satisfied  upon  that  point,  this  court 
can  but  take  it  for  granted  that  the  proofs 
showed  the  health  of  the  neighborhood 
would  not  be  annoyed. 

It  is  objected  that  the  judgment  of  the 
court  giving  leave  to  erect  the  dam,  by 
the  provision  which  it  contains  requiring 
the  applicant  to  keep  a  ferry  boat  at  the 
crossing  of  the  road,  shows  that  the  effect 
of  the  dam  would  be  to  drown  a  ford,  and 
that  for  that  reason  the  leave  should  not 
have  been  granted.  And  the  case  of  Mor- 
gan V.  Banta,  1  Bibb's  K.  579,  is  referred 
to  in  support  of  the  position.  It  is  true 
the  opinion  of  the  court  in  that  case  was  to 
the  effect,  that  if,  on  an  application  to 
build  a  dam,  it  appeared  that  the  neighbor- 
hood was  already  sufficiently  supplied  with 
mills,  the  fact  that  a  public  road  was  likely 
to  be  obstructed  by  it  would  be  a  sufficient 
reason  for  refusing  the  application.  But 
it  is  to  be  observed  that  the  Kentucky 
100  *8tatute  concerning  mills,  with  refer- 
ence to  which  the  court  in  that  case 
was  speaking,  unlike  ours,  (at  this  day,) 
contained  no  provision  authorizing  the 
court  to  lay  the  party  under  conditions  for 
preventing  impediments  to  the  convenient 
crossing  of  the  stream  on  which  the  dam 
is  to  be  erected.  2  Morehead's  and  Brown's 
Digest,  1215.  In  the  case  of,  Morgan  v. 
Banta,  the  party  offered  to  submit  to  terms 
that  would  secure  the  uninterrupted  cross- 
ing of  the  stream,  but  the  court  held  that 
it  had  no  power  either  to  impose  such  terms 
or  to  enforce  them.  At  the  revisal  of  1819, 
a  provision  was  introduced  into  our  Code 
expressly  authorizing  the  court  to  lay  the 
party  under  conditions  for  that  purpose, 
thereby  clearly  recognizing  the  right  to 
grant  the  leave  even  in  cases  in  which  the 
effect  of  the  dam  might  be  to  obstruct  a 
ford;  the  party  being  laid  under  proper 
conditions  to  remedy  the  inconvenience. 
And  as  in  this  case  both  the  County  court 
and  the  Circuit  court  have  held,  upon  the 
proofs,  that  a  ferry  boat  at r this  place  will 
sufficiently  remedy  any  impediment  to  the 
crossing  of  the  creek,  this  court  will  pre- 
sume that  they  acted  rightly,  and  prescribed 
a  proper  and  sufficient  expedient  for  the 
purpose,  nothing  being  shown  to  the  con- 
trary. 

It  is  true,  exception  is  taken  to  the  terms 
in  which  the  duty  of  keeping  a  boat  is  pre- 
scribed, and  it  is  urged  that  it  is  made  a 
duty  merely  personal  to  Gallahue  himself, 
and  does  not  extend  to  his  heirs  or  alienees. 
And  it  is  asked,  how  long  is  it  to  last? 
And  if  Gallahue  die  or  alien  the  property, 
who  is  bound?  Again,  it  is  ^id,  that  the 
order  of  the  court  does  not  prescribe  the 
kind  of  boat  to  be  kept ;  whether  a  flat  boat, 
skiff  or  canoe;  and  though  it  requires  the 
applicant  to  keep  a  boat,  it  does  not  require 
him   to   ferry   the  public  over.     It  may  be 
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questioned  whether  this  is  not  rather  a 
matter  of  police  regulation,  within 
101  the  *di8cretionary  powers  of  the  court, 
touching^  the  exercise  of  which  the 
contestant  can  scarcely  be  permitted  to  raise 
questions  in  this  form.  But  however  this 
may  be,  I  do  not  think  the  exception  main- 
tainable. The  duty  to  keep  up  a  ferry  boat 
is  not  merely  personal  to  the  grantee  of  the 
privilege  of  erecting  the  dam;  it  is  a  con-i 
dition  and  incident  of  the  grant,  and  at- 
taches and  adheres  to  it,  into  whose  hands 
soever  it  may  pass.  The  party  who  takes 
the  dam,  takes  it  cum  onere ;  and  he  who 
undertakes  to  keep  it  up,  must  take  care  to 
keep  up  the  ferry  boat  also  at  his  peril. 
And  i  f  he  fail  to  do  so,  the  law  provides 
ample  remedy  for  the  neglect.  The  kind 
of  boat  obviously  intended  by  the  order  to 
be  kept  up,  is  that  which  the  exigencies 
of  the  travel  and  trade  on  the  road  shall 
require,  whether  it  be  a  flat,  ski£f  or  canoe. 
And  the  duty  of  keeping  it  up  as  a  ferry 
boat,  plainly  and  manifestly  implies  the 
duty  of  ferrying  the  public  over  the  stream 
without  charge,  compensation  for  the  serv- 
ice having  been  already  allowed  to  the  ap- 
plicant in  the  privilege  granted  him  to 
erect  and  keep  up  the  dam. 

Upon  the  whole  case,  I  am  of  opinion 
that  the  record  shows  no  error  to  the  preju- 
dice of  the  appellant,  and  that  the  judg- 
ment of  the  Circuit  court  should  be  affirmed, 
with  costs  to  the  appellee. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Judgment  affirmed. 
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*Arm8trong  v.  Stone  &  Wife.* 

July  Term,  1868,  Liewiaburfir. 


I.  PoMesslon  of  Child— Habeas  Corpus  — Petition  ~  In 
Wboee  Name.— The  petition  for  a  writ  of  habeas 
corpm  to  obtain  possession  of  a  child.  )..  ly  be  In 
tile  name  of  the  Infant  by  his  next  friend,  or  in 
the  name  of  the  person  claiming  the  possession, 
And  where  it  Is  the  mother  of  the  child  who  is 
claiming-  the  possession,  and  she  is  a  married 
woman,  it  may  be  In  the  names  of  her  husband 
and  herself. 

a.  Same— Same— Olflce  of  Writ.— The  proper  office  of 
the  writ  of  habeas  corpus  is  to  release  from  iUetral 
restraint;  and  where  the  party  is  of  years  of  dis- 
cretion and  sui  Juris,  nothing  more  is  done  than  to 
discbarg-e  him.  Bat  if  he  be  not  of  an  affe  to 
determine  for  himself,  the  court  or  judffe  must 
decide  for  him,  and  make  an  order  for  his  being 
placed  in  the  proper  custody;  and  to  enable  it  to 
do  HO.  must  determine  to  whom  the  riffht  to  the 
cuHtody  belongs. 

3.  Parent  and  Child— Infant— Custody—Habeas  Corpus 
—Discretion  of  Conrtt— The  father  beinff  dead,  the 

-  mother  is  entitled  to  the  custody  as  of  rlg-ht;  and 

'  - 

•For  monographic  note  on  Parent  and   Child,   see 
end  of  case. 
tParent  and  Child— Infants— Custody— Habeas  Corpus. 

— Upea  a  writ  of  habeas  corpus  for  the  custody  of  an 
infant  the  court  will  exercise  Its  discretion  as  to 
iv%o  id  the  prot>er  custodian.    For  this  proposition 


she  does  not  lose  this  riffht  by  a  second  marriag:e. 
But  where  she  is  seeking  by  the  writ  of  habeas  cor^ 
pus  to  have  the  child  placed  in  her  custody,  the 
court  may  exercise  its  discretion,  and  determine 
whether,  under  all  the  circumstances,  it  is  best 
for  the  infant  that  he  should  be  assigned  to  the 
custody  of  the  mother. 
4.  5«me—5ame— Same— 5ame— Case  at  Bar— A  case 
in  which  a  female  child  was  taken  from  the  cus- 
tody of  its  grandfather  and  grrandmother  and 
delivered  to  the  mother,  thousrh  she  was  married 
to  a  second  husband;  all  the  parties beiuff  respect- 
able. 

This  was  a  proceeding  in  the  Circuit  court 
of  Jackson  county. 

The  facts  are  stated  in  the  opinion  of  the 
court. 

B.  H.  Smith,  for  the  appellant. 
Fisher,  for  the  appellees. 

ALI^EN,  J.,  delivered  the  opinion  of  the 
court. 

James  Stone  and  Serlie  his  wife  presented 
a  petition  to  a  judge  of  the  Circuit  court, 
alleging  that  a  female  infant  child,  the 
daughter  of  the  female  petitioner  by 
103  *a  former  husband,  was  illegally  re- 
tained in  the  possession  and  custody 
of  the  appellant,  John  J.  P.  Armstrong-, 
the  paternal  grandfather  of  the  child,  and 
prayed  that  a  writ  of  habeas  corpus  ad  sub- 
jiciendum might  be  awarded  them.  The 
petition  was  verified  by  affidavit,  and  the 
judge,  by  his  order  referring  to  the  peti- 
tion, awarded  to  the  infant  the  writ,  which 
issued  in  the  usual  form,  and  was  made 
returnable  before  the  Circuit  court  of  Jack- 
son county  at  a  special  term.  On  the 
return  day  the  cause  was  docketed  and 
continued,  and  on  a  subsequent  day  the  ap- 
pellant appeared  and  moved  to  quash  the 
writ,  the  order  awarding  it,  and  the  petition 
of  the  relators.  This  motion  the  court 
overruled,  being  of  opinion  that  it  was  not 
competent  to  make  such  motion  until  a  re- 
turn was  made  to  the  writ,  and  that  after 
the  return  it  would  be  competent  to  make 
any  defence  of  which  he  might  avail  him- 
self on  a  motion  to  quash.  The  appellant 
thereupon  made  a  return  and  produced  the 
infant ;  and  the  evidence  on  both  sides  be- 
ing heard,  the  court  directed  the  child  to 
be  restored  to  the  custody  of  its  mother, 
the  female  petitioner.  From  this  decision 
the  defendant  below  has  appealed. 

The  first  error  assigned  is  the  refusal  of 
the  court  below  to  quash  the  proceedings, 
because  it  is  alleged  the  petition  should 
have  been  made  by  the  infant  by  her  next 
friend. 

This  objection  is  based  upon  the  provi- 
sions of  the  Code,  p.  613,  which  it  is  arg-ued 
varies  from  the  act  contained  in  1  Rev. 
Code  468,  {  1,  which  enacted  that  whenever 

the  principal  case  is  cited  and  approved  In  the  fol- 
lowing cases:  Coffee  V.  Black,  88  Va.  660;  liathews 
V.  Wade,  2  W.  Va.  467;  Rust  v.  Vanvacher,  9  W.  Va. 
000.  611,  612;  State  v.  Reuff.  29  W.  Va.  757,  8  S.  B.  Rep. 
804;  Oreenv.  Campbell,  85  W.  Va.  702,  14  S.  E.  Rep. 
214;  CunnlUiTham  v.  Barnes,  87  W.  Va.  754,  17  S.  E. 
Rep.  811. 
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anj  person  detained  in  custody,  whether 
charg^ed  with  a  criminal  offence  or  not, 
shall,  by  himself  or  by  some  other  person 
in  his  behalf,  apply,  &c.,  and  show  by 
affidavit  or  other  evidence,  probable  cause 
to  believe  that  he  is  detained  in  custody 
without  lawful  authority,  &c.  The  Code 
provides  that  the  writ  shall  be  granted  to 
any    person   who   shall  apply  for  the 

104  same  *by  petition,    showing   by  affi- 
davit   or     other     evidence,    probable 

cause  to  believe  he  is  detained  without  law- 
ful authority ;  omitting  the  words  by  him- 
self or  some  other  person  in  his  behalf, 
found  in  the  act  of  1819. 

We  think  there  is  no  substantial  differ- 
ence between  the  two  enactments.  Both 
acts  depart,  in  many  particulars,  from  the 
act  of  31  Charles  2,  which  was  limited  to 
cases  of  detainer  for  criminal  or  supposed 
criminal  matter,  all  other  cases  of  unjust 
imprisonment  being  left  to  the  habeas  cor- 
pus at  common  law ;  whereas  our  act  ex- 
tends to  all  cases  where  a  person  is  detained 
without  lawful  authority.  2  Tuck.  Com., 
book  2,  chap.  68.  In  all  such  cases,  there- 
fore, the  provisions  of  the  statute  come  in 
place  of  the  common  law ;  and  as  it  was 
the  leading"  intent  of  all  the  statutory  pro- 
visions on  this  subject  to  extend  and  sim- 
plify this  great  and  efficacious  remedy  for 
all  illeg^al  confinement,  the  words  of  the 
statute  should  be^  liberally  construed  so  as 
to  carry  out  that  intent.  Whether  the  ap- 
I^cation  or  petition  be  preferred  by  the 
party  himself,  or  in  his  name  or  by  another 
in  his  behalf,  probable  cause  to  believe  he 
is  detained  by  unlawful  authority  must  be 
shown  by  affidavit  or  other  evidence.  When 
this  is  shown  the  writ  is  awarded  to  him, 
and  the  application  would  be  treated  as 
made  by  him  unless  disavowed.  Where  the 
person  alleged  to  be  detained  illegally  labors 
under  disabilities,  it  would  seem  to  be  more 
appropriate  to  issue  the  writ  on  the  petition 
of  the  person  asserting  the  claim  to  the 
custody,  than  upon  the  petition  of  the  per- 
son detained  by  his  next  friend.  In  either 
mode  there  is  a  person  liable  for  the  costs, 
and  from  whom  the  bond  provided  for  in 
the  3d  section  may  be  required.  The  party 
contesting  the  claim  sustains  no  injury,  is 
deprived  of  no  benefit,  whether  the  one 
mode  or  the  other  be  adopted,  and  should 
not  be  xiermitted  to  defeat  the  writ  by  mere 
personal  objections. 

105  *It  is  objected  that   the   petition  is 
in  the  name  of  the  husband  and  wife, 

and  that  although  the  mother  might  be  en- 
titled to  the  custody  of  the  child,  the  right 
is  personal,  and  does  not  devolve  on  the 
second  husband ;  and  therefore  he  improp- 
erly joined  in  the  petition.  It  may  be  con- 
ceded that  there  is  no  devolution  of  authority 
to  the  husband;  but  until  it  is  also  shown 
that  a  second  marriage  forfeits  the  right 
of  the  mother,  there  is  nothing  iil  the  ob- 
jection; for  she  could  not  institute  any 
proceeding*  to  assert  the  right  unless  her 
husband  united.  The  enactment  in  the 
Code  533,  2  7th,  does  not  apply  to  this  case. 
There  may  be  a  g'uardian  during  the   life- 


time of  the  father  or  mother,  or  both  of 
them.  That  section,  as  a  general  rule, 
gives  the  custody  of  the  ward  and  the  care 
and  management  of  his  estate  to  the  guard- 
ian, but  provides  that  the  father,  if  living, 
and  if  dead,  the  mother,  while  she  remains 
unmarried,  shall,  if  fit  for  the  trust,  have 
the  custody  of  the  person  of  the  minor  and 
care  of  his  education.  This  is  not  a  con- 
troversy between  the  mother  and  a  regularly 
appointed  guardian  for  the  custody  of  the 
minor,  in  which  case  only  would  the  statute 
apply. 

It  is  further  argued  that  it  is  not  the 
function  of  a  writ  of  habeas  corpus  to  try 
rights  of  property  or  settle  questions  of 
guardianship,  but  simply  to  release  from 
improper  confinement;  and  if  it  appear 
there  is  no  improper  restraint  upon  the 
minor,  the  court  should  not  interfere. 

It  is  true  that  a  contest  for  the  guardian- 
ship could  not  properly  be  determined  upon 
a  writ  of  habeas  corpus.  The  law  has  pre- 
scribed another  form  for  settling  such  con- 
troversies. In  Kng'land  the  chancellor, 
representing  the  king  as  parens  patriae, 
has  jurisdiction  to  determine  controversies 
concerning  the  guardianship  of  a  minor, 
and  may  control  the  right  of  a  father  to 
the  custody  of  his  child.  De  Manneville  v. 
De  Manneville,  10  Ves.  R.  52.  But 
106  the  courts  of  law  and  the  *  judges 
thereof  possess  no  such  authority. 
Ex  parte  Skinner,  17  Eng.  C.  L.  R.  122. 
In  that  case  Ch.  J.  Best  said,  that  no  au- 
thority had  been  cited  to  show  that  the 
court  had  jurisdiction  to  take  a  child  out  of 
the  custody  of  the  father  and  deliver  it 
over  to  the  mother.  Being*  in  the  legal  cus- 
tody of  the  father,  if  he  abused  his  parental 
authority,  the  chancellor  might  interfere. 
The  same  proposition  is  advanced  in  The 
People  V.  Cheg^ary,  18  Wend.  R.  637.  In 
the  case  of  De  Lacy  v.  Antoine,  7  Leigh 
438,  this  court  declared,  that  if,  on  the  re- 
turn, there  was  probable  cause  to  believe 
that  the  petitioner  was  detained  as  a  slave, 
the  right  to  freedom  should  not  be  deter- 
mined on  a  habeas  corpus. 

Whilst,  therefore,  it  is  undoubtedly  true 
that  the  proper  office  ot  the  writ  is  to  re- 
lease from  illegal  restraint,  and  where  the 
p^rty  is  of  years  of  discretion  and  sui  juris, 
nothing  more  is  done  than  to  discharge 
him ;  yet,  if  he  be  not  of  an  age  to  deter- 
mine for  himself,  the  court  or  judge  must 
decide  for  him,  and  make  an  order  for  his 
being  placed  in  the  proper  custody.  And 
to  enable  it  to  do  so,  must  determine  to 
whom  the  right  to  the  custody  belongs. 
The  custody  of  the  minor  will  be  assigned 
to  the  person  having  the  right,  unless  it 
appear^  he  was  an  improper  person  to  take 
it.  There  being  no  legal  guardian  whose 
rights  are  involved  in  the  present  contro- 
versy, and  the  father  being  dead,  the 
mother,  by  reason  of  nurture,  is  entitled 
to  the  custody  as  of  right,  4  Comyn's  Dig. 
title  Guardian,  D ;  Ratcliff's  Case,  3  Cope 
37.  Mellish  v.  De  Costa,  2  Atk.  R.  14. 
And  as  she  seeks  by  this  writ  to  have  the 
child  placed  in  her  custody,  the  case  is  one 
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in  which  the  court  can  use  its  discretion 
whether,  under  all  the  circumstances,  it  is 
best  for  the  infant  to  assign  it  to  the  cus- 
tody of  the  mother.  The  jurisdiction  of 
the  court  or  judge  to  determine  who  has 
the  right  to  the  custody  of  the  minor 

107  upon  a  habeas  corpus,  *has  been  uni- 
formly  affirmed.     King  v.  Delaval,  3 

Burr.  R.  1434;  King  v.  Greenhill,  31  Eng. 
C.  Ir.  R.  153.  Where  the  person  entitled 
has  the  custody  and  abuses  it,  the  power  of 
the  court  is  limited,  and  the  remedy  for 
the  abuse  must  be  administered  in  another 
form.  But'  where  he  has  not  the  custody, 
and  is  seeking  to  be  restored  to  it,  the  court 
will  exercise  its  discretion  according  to  the 
facts,  consulting  the  wishes  of  the  minor, 
if  of  years  of  discretion;  if  not,  exercising 
its  own  judgment  as  to  what  will  be  best 
calculated  to  promote  the  interests  of  the 
child,  having  due  regard  to  the  legal  rights 
of  the  party  claiming  the  custody. 

In  the  present  case,  the  mother  was  en- 
titled to  the  custody  as  her  legal  right :  the 
right  was  not  lost  by  her  intermarriage, 
there  being  no  legal  guardian  to  the  child ; 
and  the  facts  and  circumstances  disclose 
nothing  which  should  induce  the  court,  in 
the  exercise  of  a  sound  discretion,  to  de- 
prive her  of  the  custody.  The  defendant 
and  wife  are  proved  to  be  persons  of  ex- 
emplary character,  warmly  attached  to  their 
grandchild,  who  has  been  treated  by  them 
with  great  kindness  and  affection.  But 
they  are  in  the  decline  of  life,  in  doubtful 
circumstances  as  to  solvency,  and  some- 
what depeiident  on  their  own  children  for  a 
home.  The  mother  and  her  second  husband 
are  shown  to  be  persons  of  excellent  moral 
character.  They  have  been  married  two 
years  and  have  no  children ;  and  the  hus- 
band is  an  industrious  young  man,  whose 
father  is  in  good  circumstances.  The 
mother,  after  the  death  of  her  first  hus- 
band, who  left  no  estate,  supported  herself 
by  teaching  school  and  her  own  labor;  and 
during  that  period  the  child  was  left  in 
the  care  of  the  defendant.  The  child  is  in 
her  seventh  year,  too  young  to  judge  for 
herself  upon  such  a  state  of  facts.  The 
judge,  in  the  exercise  of  a  sound  discretion, 
could  not  hesitate  in  saying,  in  the  lan- 
guage of  the  chancellor  in  Mellish  v.  De 
Costa,    2   Atk.    R.    14,    that  the  child 

108  had  a  ^natural  right  to  the  care  and 
nurture  of  her  mother.     The  conduct 

of  the  mother  in  permitting  the  child  to 
remain  with  the  defendant  whilst  she  her- 
self was  laboring  for  her  own  support,  does 
not  impair  her  right  to  the  custody.  Owing 
to  the  change  in  her  condition,  the  interest 
of  the  child  will  probably  be  promoted  by 
the  custody  being  restored  to  her. 

Judgment  affirmed. 
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1.  PARENT  AND  CHILD. 

A.  RIGHTS  OP  PARENT. 

Right  of  Parent  to  Custody  of  ChUd.— See  mono- 
graphic notes  on  "Guardian  and  Ward"  appended  to 
Barnnm  v.  Frost  17  Gratt  908:  and  "DiTorce**  ap- 
pended to  Bailey  y.  Bailey,  31  Gratt  48.  See  also, 
Strlngfellow  t.  Somerville,  96  Va.  701,  29  S.  £.  Rep. 
«86. 

Remedy.— The  writ  of  habeas  corpus  is  the  proper 
remedy  for  the  ascertainment  and  enforcement  of 
the  legal  or  pi*oper  custody  of  an  infant  Green  ▼. 
Campbell,  85  W.  Va.  fl96, 14  S.  E.  Rep.  218.  See  mono- 
graphic note  on  "Habeas  Corpus." 

Father's  Right  of  AcUon  for  Loss  of  Child's  Servloea. 
—The  father  has  the  right  to  the  custody  of  his  in> 
fant  child,  with  the  correlative  duty  of  mainte- 
nance, from  which  there  results  a  right  lo  the  child's 
services;  hence,  the  father  is  entitled  to  maintain 
an  action  for  loss  of  its  services  against  any  one 
who  wrongfully  interrupts  the  rendering  of  them, 
or  makes  the  full  rendering  of  them  during  minor- 
ity impossible.  The  loss  of  service  is  the  gist  of  the 
action.  Taylor  v.  C.  &  O.  R.  Co.,  41 W.  Va.  704. 24  S.  E. 
Rep.  681;  State  v.  Reufif,  29  W.  Va.  751, 2  S.  £.  Rep.  801. 

Employment  of  illnor  without  Parent's  Consent. — 
Where  one  knowingly  engages  a  minor  In  a  danger- 
ous employment  without  the  father's  consent, 
express  or  implied,  and  the  minor  is  injured  in 
such  employment  he  is  responsible  to  the  father 
for  the  consequent  loss  of  the  minor's  services. 
This  is  certainly  true  when  it  is  against  the  known 
will  of  the  father,  as  in  the  principal  case.  Taylor 
V.  C.  &  O.  R.  Co..  41  W.  Va.  704,  24  S.  E.  Rep.  631. 

Imputation  of  Negligence.— In  Norfolk,  etc.,  R.  Co. 
V.  Ormsby,  27  Gratt  465,  it  was  held  that  the  negli- 
gence of  parents  and  guardians  was  not  to  be  Im- 
puted to  infant  children  and  wards,  disapproving  of 
the  doctrine  laid  down  in  Hartfleld  v.  Roper,  21 
Wend.  616;  Norfolk,  etc.,  R.  Co.  v.  Groseclose,  88  Va. 
267,  18  S.  £.  Rep.  464;  Dicken  v.  Salt  Co..  41  W.  Va. 
511.  28S.  E.  Rep.  682;  Trumbo  v.  Street-Car  Co.,  89 
Va.  780,  17  S.  E.  Rep.  124;  Roanoke  v.  Shull,  97  Va. 
419,  37  S.  E.  Rep.  84. 

LiEWis,  P.,  said  obiter  in  Norfolk,  etc.,  R.  Co.  ▼. 
Groseclose,  88  Va.  267,  18  S.  E.  Rep.  464.  that  if  the 
suit  were  by  the  parent  for  the  loss  of  service 
caused  by  the  injury  to  the  child,  the  contributory 
negligence  of  the  plaintiff  would  be  a  good  defence, 
but  it  is  not  to  be  considered  where  the  suit  is  by 
the  child  or  his  personal  representative.  Gunn  v. 
Ohio,  etc.,  R.  Co.,  42  W.  Va.  676,  86  S.  E.  Rep.  546^ 

Release  of  Claim  to  Child's  Services. 

Emancipation  of  Child.— Though  the  father  is  enti- 
tled to  the  custody  of  his  child's  person  and  to  his 
services  during  Infancy,  yet  it  is  competent  for  the 
father,  notwithstanding  he  is  indebted  and  insolvent 
at  the  time,  to  release  to  his  son  all  claim  to  the  lat- 
ter's  services;  where  the  father  consents  to  the 
son's  becotnlnga  partner,  this  is  a  relinquishment  of 
all  claim  to  the  services  of  the  son.  during  the  exist- 
ence of  the  partnership,  in  the  business  in  which  the 
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»n  Is  actlTely  enffared.  Pezm  y.  Whitelicad.  17 
GratL  MS:  TrapneU  v.  Conklyn.  W  W.  Va.  S42.  16  S. 
E.  Bcp.  S70;  Jackson  y.  Jackson,  9e  Va.  106,  81  S.  £. 
Bep.7BL 

CbOd's  Rirht  to  Sue  for  HU  Wages.— Where  the 
father  of  a  minor  does  not  claim  and  neyer  has 
claimed  his  wacres.  the  minor  hlm«elf  may  recover 
lii«  wa^es  after  he  comes  of  a^e,  where  he  estab- 
tialies  his  riffht  to  them  in  other  respects.  Jackson 
T.  Jackson.  96  Va.  166,  SI  S.  £.  Rep.  78. 

a  PERSONAL  SERVICBS.— "In  all  cases  where 
compensation  is  claimed  for  services  rendered  near 
reUtJyes,  as  a  father,  brother,  grandfather,  etc.,  the 
tav  will  not  imply  a  promise,  and  no  recovery  can 
be  had  nnlese  2ld.  express  contract,  or  what  Is  equlv- 
aleot  thereto,  is  shown.  It  is  not  enough  to  estab- 
h»h  a  moral  obligation  to  pay  for  them,  bnt  an 
actual  promise  must  be  proved,  or  facts  from  which 
sQcb  promise  can  be  reasonably  inferred,  estab- 
Ikbed  by  evidence  so  clear,  direct  and  explicit,  as  to 
leave  no  donbt  as  to  the  understanding  and  inten- 
tion of  the  parties.  Loose  declarations  to  neighbors 
or  friends,  or  even  to  the  claimant  himself,  are  not 
eoongh,  partlcnlarly  when  such  relative  is  deceased. 
It  must  be  shown  that  the  deceased  intended  to,  and 
did  assume  a  legal  obligation  to  the  complainant 
for  such  services,  of  such  a  character  that  it  could 
be  legally  enforced  against  him.  Expressions  of 
commendation  or  gratitude,  or  of  an  intention  to 
remember  him  in  his  will,  cannot,  unless  brought 
borne  to  the  knowledge  of  the  claimant,  and  shown 
to  have  been  the  consideration  upon  which  the 
services  were  rendered,  to  the  knowledge  of  the  de- 
ceased, be  made  the  basis  of  a  contract  obligation. 
An  action  cannot  be  predicated  upon  intentions 
merely.*'  Jackson  v.  Jackson,  96  Va.  166.  81  S.  E. 
Bep.  78:  Harshberger  v.  Alger,  81  Oratt  62;  Stans- 
bury  V.  Stansbury,  20  W.  Va.  81 ;  Broderick  v.  Brod- 
crick,  28  W.  Va.  878;  Riley  v.  Riley,  88  W.  Va.  388,  18 
&  E.  Repu  572:  BeaJe  v.  Hall,  97  Va.  888.  84  S.  E.  Rep. 

Uode  and  Nephew.— Where  a  minor  lives  with  his 
uncle  as  a  member  of  his  family,  the  uncle  furnish- 
ing him  with  food,  raiment,  and  shelter,  and  the 
minor  rendering  to  his  uncle  his  services,  without 
any  contract  or  mutual  understanding  as  to  compen- 
sation for  support  or  wages  to  be  paid,  such  minor 
cannot  recover  from  his  uncle,  nor  from  his  per- 
sonal representative,  the  value  of  the  services  thus 
rendered,  though  the  value  of  such  services  may 
bave  been  greater  than  the  valile  of  such  support 
Riley  v.  Riley,  38  W.  Va.  288, 18  a  E.  Rep.  669. 

Psther4iB.Law  and  5oa-lii-Law.— Nd  compensation 
vUl  be  allowed  a  son-in-law  for  nursing  his  father- 
in-law.  in  the  absence  of  a  contract  express  or  im- 
plied, since,  considering  the  relation  between  the 
larties.  the  services  are  such  that  no  compensation 
onght  to  be  expected.  Williams  v.  Stonestreet,  8 
Rand.  560. 

Ceaversely,  No  Action  by  Father  against  Son.— On 
the  other  hand,  no  action  can  be  maintained  by  a 
father  against  a  son  for  his  board  and  that  of  his 
borse.  in  the  absence  of  any  express  contract  or 
engagement  to  pay  for  them:  hence,  an  express  con- 
tract by  the  son  founded  on  such  antecedent  serv- 
ices is  void  for  want  of  consideration.  In  this  case, 
a  deed  of  trust  by  the  son,  to  secure  the  father  was 
held  fraudulent  as  to  creditors  of  the  son.  Stone- 
burner  V.  Motley,  95  Va.  784,  80  S.  E.  Rep.  964. 

Pmsuiptlon  Ceases  alter  Emancipation  of  Chlldran. 
-When  children  leaye  their  father,  marry,  and  set 
Qp  in  life  for  themselves,  the  presumption  that  he 


gives  them  thi^ir  support,  ceases.  When  they  come 
back  to  the  parental  roof  to  live,  with  adequate 
means  for  their  support,  unless  he  chooses  to  give 
them  board,  they  are  under  the  same  obligation  to 
pay  their  way  as  any  body  else,  and,  under  such 
circumstances,  the  law  presumes  a  promise  from  a 
benefit  accepted.    Bell  v.  Moon,  79  Va.  864. 

Or  WharaPathM- and  Son  Deal  with  Each  Other  as 
Strangers.— Where  the  plaintiff  avers  that  he  is 
the  natural  son  of  the  testator,  but  there  is  no 
proof  that  the  testator,  during  his  lifetime,  by  any 
act  or  word  ever  acknowledged  that  any  such  rela- 
tionship existed,  and  there  is  no  evidence  to  show 
that  they  ever  dealt  with  each  other,  or  treated 
each  other  In  their  business  relations,  otherwise 
than  as  strangers:  and  it  appears  from  the  bill  and 
is  not  denied  in  the  answer,  that  the  plaintiff  at  the 
request  of  the  testator  lived  with  his  family  on  the 
testator's  farm  and  worked  for  him,  that  on  leaving 
him.  he  sued  the  testator  for  his  labor  and  recov- 
ered, which  suit  was  setUed  by  the  testator  execute 
ing  to  him  his  obligation  for  $400,  that  afterwards, 
when  testator  had  become  very  old  and  feeble  and 
unable  to  work  his  farm,  the  plaintiff  at  the  testa- 
tor's request,  sold  some  laud  he  had  purchased,  and 
moved  on  the  testator's  farm  again,  and  with  his 
own  means  and  labor  put  it  into  a  saleable  condi- 
tion: had,  that  the  plaintiff  was  entitled  to  recover 
for  his  property  and  labor  expended  on  testator's 
farm.    Broderick  v.  Broderick.  28  W.  Va.  878. 

Expectation  of  Compensation  Indnoed  by  Representa- 
tions of  Other  Party  SoffldeRt— Where  a  minor,  re- 
siding with  a  near  relative,  other  than  her  parents, 
is  led  to  believe,  by  the  kindness,  conduct,  and  con- 
versations, in  jest  or  earnest,  of  such  relative, 
that  she  is  to  receive  compensation  for  her  future 
services  rendered  In  promotion  of  his  business.  In 
some  form,  and,  in  expectation  of  such  compensa- 
tion, she  faithfully  performs  such  services,  and  he 
afterwards  discharges  her  without  compensating 
her  in  the  manner  in  which  he  led  her  to  believe  he 
would  do,  and  denies  all  liability  to  her,  she  is  en- 
titled to  recover  the  actual  value  of  such  services, 
in  an  action  of  assumpsit,  even  though  such  rela^ 
tive  testifies  that  such  promises  were  made  in  jest 
and  he  had  no  expectation  or  intention  of  recom- 
pensing her  for  her  services,  but  was  only  acting 
towards  her  in  loeo  paretUit.  Plate  v.  Durst,  42  W. 
Va.  68.  84  S.  E.  Rep.  680. 

Express  Contract  for  Conipensatioa.^if  a  father 
promise  to  pay  a  son  for  caring  for  and  supporting 
him  it  creates  a  valid  demand  in  favor  of  the  son. 
Harris  v.  Orr,  46  W.  Va.  Ml,  88  S.  E.  Rep.  257. 

Services  Performed  In  Expectation  of  a  Legacy.— 
Where  there  is  ah  express  agreement  between  a 
father  and  a  son  that  the  father  will  devise  the 
home  place  to  the  son,  or  in  some  testamentary 
way  compensate  him  for  his  services,  if  the  son  will 
attend  to  and  take  care  of  him  for  life,  and  the  son 
perfprms  his  part  of  the  agreement,  he  is  entitled 
to  recover  upon  a  Quantum  meruit  for  his  services  if 
the  father's  part  of  the  contract  is  unperformed. 
It  is  a  valid  contract,  though  not  in  writing,  not 
forbidden  by  the  statute  of  frauds,  and  not  barred 
by  the  statute  of  limitations,  until  the  prescribed 
period  has  run  since  the  death  of  the  promisor 
before  the  bringing  of  the  suit  Cann  v.  Cann,  40  W. 
Va.  188,  20  S.  E.  Rep.  916:  Jones  v.  Jincey,  9  Oratt  790. 

Evidence  Showing  Absence  of  Express  Contract.— 
Where  the  evidence  shows  that  the  grandfather 
pr6mised  his  grandson,  that  if  he  would  ttay  aver 
tffIA  Aif/i,' he  would  pay 'him,  and  the  plaintiff  stays, 
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tbls  neffatives  any  presamption  that  there  was  any 
antecedent  contract  for  compensation.  Jackson  v. 
Jackson,  96  Va.  166.  St  S.  E.  Rep.  78. 

Will  AdmlMiUeBvldenceto  5taow  Rendition  of  5erv- 
Ices.—A  win  of  the  testator  is  admissible  evidence 
to  show  that  the  services  had  been  actually  ren- 
dered, where  the  will  flrives  a  certain  sum  for 
services  rendered  by  the  plaintiff.  Stansbury  v. 
Stansbury,  20  W.  Va.  23. 

3tAtute  of  Limitations.— Even  if  a  dauirhter  has  a 
valid  claim  for  service's  rendered  her  mother,  as  it 
accrued  in  the  lifetime  of  her  mother,  and  the  stat- 
ute beran  to  run  then,  the  claim  will  be  barred  by 
the  statute  when  she  does  not  brinir  action  till 
six  years  after  her  mother's  death,  and  thouffh  her 
claim  were  an  equitable  claim  asrainst  her  mother's 
equitable  separate  estate,  the  claim  will  be  barred 
in  the  same  time  as  at  law.  Harshbersrer  v.  Alffer, 
81  Gratt  52. 

Insufficient  Acknowledgment  of  the  Claim.— The 
following  words  In  a  will  are  not  a  sufficient  acknowl- 
edgment of  the  debt  to  take  it  out  of  the  statute  of 
limitations :  "I  give  to  Abraham  $8,800.00  in  the  value 
of  the  land,  88.000.00  for  his  services  rendered." 
The  acknowledgment  Is  coupled  with  a  qualification 
which  shows  that  the  debt  was  satisfied  at  the 
same  time  that  the  promise  was  made.  The  land  is 
given  in  satisfaction  of  the  claim,  if  the  satisfaction 
Is  renounced,  the  acknowledgment  is  likewise. 
Stansbury  v.  Stansbury,  20  W.  Va.28. 

C.  TRANSACTIONS  BETWEEN  PARENT  AND 
CHILD. 

Contracts  between  Parent  and  Child.— Contracts 
between  parent  and  child  are  regarded  in  equity 
with  a  Jealous  eye,  hence  in  all  cases,  where  the 
bonajldei  of  the  transaction  is  brought  in  question,  it 
Is  requisite  that  the  proof  be  clear,  cogent  and 
convincing.  Saunders  v.  Qreever,  85  Va.  252,  7  S.  E. 
Rep.  891. 

So  where  a  son  claims  the  personal  property  of  his 
father  under  a  parol  purchase:  though  the  property 
Is  listed  for  taxation  in  the  son's  name,  this  only 
raises  a  prima  facie  presumption  of  ownership  in  the 
son.  which  may  be  overcome  by  other  evidence, 
especially  when  It  appears  that  it  was  so  listed 
merely  to  avoid  an  execution  levy  for  a  surety  debt 
Saunders  v.  Greever,  86  Va.  252,  7  S.  E.  Rep.  881. 

Gifts  between  Parent  and  Child.— A  court  of  equity 
will  furnish  Its  aid  in  making  effective  a  gift  of  land, 
by  a  father  to  his  child  when  the  gift  is  evidenced 
by  an  unsealed  instrument,  executed  by  the  father 
and  formally  delivered  to  the  child.  Marling  v. 
Marling,  9  W.  Va.  79.  See  monographic  note  on 
"Gifts." 

Undue  infloence.— A  reconveyance  from  a  daughter 
to  her  father  obtained  from  the  daughter  by  work- 
ing upon  her  affection  for  her  father,  who  was  old 
and  feeble  and  of  whom  she  was  very  fond,  and 
obtained  when  she  was  in  a  strange  place  and  without 
giving  her  the  opportunity  for  deliberation  or 
counsel,  will  be  set  aside  on  the  ground  of  undue 
influence.  Davis  v.  Strange,  86  Va.  798, 11  S.  E.  Rep. 
406. 

When  Conveyance  Presumed  to  Be  In  Satisfaction  of 
a  Debt.— Where  a  father,  being  indebted  to  his  chil- 
dren, afterwards  conveys  property  to  them,  which 
is  more  than  equal  to  the  amount  of  the  debt,  this 
conveyance  will  be  presumed  to  be  in  satisfaction  of 
the  debt,  if  there  are  no  circumstances  to  prove  a 
contrary  intention.  And  although  the  property 
conveyed,  and  the  debt,  are  not  ejuedem  aenerie,  the 
one  may  be  a  satisfaction  of  the  other,  if  the  Inten- 


tion of  the  testator  be  apparent  that  such  should  be 
the  effect    Kelly  v.  Kelly,  6  Rand.  176. 

Payment  by  Father  of  Child's  Debts.— If  a  father 
make  payments  in  part  of  a  gaming  debt  of  his  son., 
and  never  reclaim  them  in  his  lifetime,  but  provide 
by  his  will  a  fund  for  payment  of  the  balance,  they 
should  not  after  his  death,  be  claimed  of  his  son's 
estate,  but  considered  as  payments,  or  advance- 
ments, to  the  latter:  as  payments,  to  the  amount  of 
any  previous  existing  accounts  of  the  son  against  the 
father;  and  beyond  that  amount  as  advancements 
to  the  son.    Carter  v.  Cutting,  5  Munf.  223. 

Undutlful  Litigation  Discountenanced.— A  court  of 
equity  will  not  countenance  the  unjust  litigation  of 
an  undutlful  son  against  his  mother,  though  she  Is 
his  legal  guardian.  Myers  v.  Myers  (W.  Va.),  86 S.  S. 
Rep.  868. 

Naturalization  of  Parent.— Under  $  2173,  Rev.  U.  S. 
Statute  (1878),  the  children  of  persons  naturalized 
under  any  law  of  the  United  States,  being  under  the 
age  of  twenty-one,  shalL  if  dwelling  in  the  United 
States,  be  considered  citizens  thereof;  but  the 
second  clause  of  that  section,  providing  that  "the 
children  of  parents,  who  now  are  or  have  been  citi- 
zens of  the  United  States  shall,  though  bom  out  of 
the  limits  and  Jurisdiction  of  the  United  States,  be 
considered  as  citizens  thereof,*'  does  not  apply  to 
children  who  are  over  twenty-one  when  their  father 
was  naturalized,  even  though  the  father  was  natn- 
ralized  before  these  statutes  went  into  effect  In 
any  event  the  word  "now"  refers  to  the  year  1808. 
when  the  statute  was  originally  enacted,  hence 
would  not  apply  to  the  child  of  whatever  age  of  a 
father  naturalized  in  1866.  Dryden  v.  Swinburne.  90 
W.  Va.  89. 

IL  BASTARDY. 

A.  DEFINrnON.— A  basUrd  in  Virginia  Is  "one 
born  out  of  wedlock,  lawful  or  unlawful,  or  not 
within  a  competent  time  after  the  coverture  is 
determined;  or,  if  bom  out  of  wedlock,  where 
parents  do  not  afterwards  Intermarry,  and  the 
father  acknowledge  the  child:  or  who  is  bom  In 
wedlock  when  procreation  by  the  husband  is  for  any 
cause  Impossible."  l  Mln.  Inst  (4th  Ed.)  488:  Smith 
V.  Perry,  80  Va.  667. 

B.  PRESUMPTION  OF  LEGITIMACY.— The  pre- 
sumption of  the  law  is  in  favor  of  the  legitimacy  of 
the  child  where  recognized  by  the  husband,  unless 
procreation  by  the  husband  was  impossible  for  any 
cause,  from  his  being  beyond  the  seas,  and  the  like. 
Smith  V.  Perry,  80  Va.  668;  Scott  v.  Hillenberg.  85 
va.  846, 7  S.  E.  Rep.  877. 

"With  respect  to  procreations  during  marriage, 
the  presumption  Is,  that  all  persons  bom  dnrlng- 
marriage  are  legitimate.  This  presumption  can  be 
destroyed  only  by  contrary  proof,  demonstratlng- 
that  the  child  is  not  the  child  of  the  husband ;  which, 
again,  can  only  be  done  by  showing  that  from  his 
continued  absence  from  his  wife,  at  or  about  the 
time  of  procreation,  or  from  the  impotency  of  his 
body,  it  is  impossible  that  he  should  be  the  father. 
This  presumption,  in  favor  of  legitimacy,  is  so 
strong,  and  the  exceptions  thereto  are  held  under 
such  strictness,  that  where  a  man  was  divorced 
from  his  wife,  propter  perpetwun  oenerandi  impoten- 
tiam,  and  then  married  another  woman,  who  had 
Issue  during  the  marriage,  that  issue  was  holden  to 
be  his.  on  the  ground  that  a  man  may  be  habiUt  ei 
inhabilU  divetsis  temporibus.  It  is  not  therefore,  a 
mere  circumstance  of  probability  that  will  operate 
in  this  case  to  bastardize  the  issue.    Such  issue  will 
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be  held  to  be  lesritimate,  unless  It  be  concluslTeLy 
sboiRm,  tbat  a  person,  other  than  the  husband, 
most  necessarily  and  unavoidably  have  been  the 
father.  This  doctrine  applies,  a  fortiori,  it  is  be- 
lieved, to  cases  of  procreation  before  the  marriasre." 
BoAHB.  J.,  in  Bowles  y.  Binffham,  8  Munf.  601. 

EvUenoe  to  Repel  PreMunption  Matt  Be  Clear  end 
Pesitlve.— The  presumption  of  legitimacy  is  niot 
rebutted  by  proof  of  circumstances,  which  only 
create  donbt  and  suspicion.  To  repel  the  presump- 
tion of  legitimacy  in  any  case,  the  evidence  must  be 
clear  and  positive.  Scott  v.  HiUenberfir,  86  Va.  245,  7 
S.  E.  Rep.  877. 

Wkat  BvMence  bwiifficient— Where  the  parents  of 
the  supposed  bastard  lived  together  as  husband  and 
vife  an-d  reared  the  child  as  their  own,  and  the 
pretended  father  only  sets  up  his  claim,  after  the 
child's  death,  in  order  to  succeed  to  his  property, 
though  respectable  witnesses  assert  their  belief 
that  he  is  the  father,  on  the  ground  that  the  mother 
did  have  an  older  child  by  the  pretended  father, 
who  was  acknowledged  to  be  his  child,  nevertheless, 
this  was  held  insufficient  and  the  presumption  of 
legitimacy  prevailed.    Smith  v.  Perry.  80  Va.  608. 

Neaecceae  vf  Husbead  Must  Be  Proved  beyoad  Rea- 
teeblc  DouM.— Nonaccess  of  the  husband  to  the 
wife  must  be  proved  beyond  all  reasonable  doubt: 
so  where  tbe  preponderance  of  evidence  is  in  favor 
of  the  legitimacy  of  the  issue,  the  question  will  be 
decided  in  favor  of  legitimacy.  Scott  v.  HiUenberg, 
S6  Va.  dlS.  7  S.  £.  Rep.  877. 

HnabaiMl's  Declarations.— A  husband's  declarations 
that  a  child  bom  in  wedlock  is  not  his.  arc  not 
sufficient  evidence  to  prove  it  illegitimate:  notwith- 
standiuflT  it  was  bom  only  three  months  after  the 
marriage,  and  a  separation,  between  his  wife 
and  himself,  soon  after  took  place  by  mutual  con- 
sent   Bowles  V.  Bingham,  2  Munf.  442. 

Mulatto  CblM  vf  White  Parents.— Where  husband 
and  wife  are  both  white  persons  and  a  child  is  born 
of  the  wife  during  their  wedlock  and  cohabitation: 
upon  the  trial  of  an  issue,  whether  this  child  is  the 
legitimate  child  of  the  husband,  evidence  that  the 
child  is  a  mulatto,  and  that,  in  the  course  of  nature 
a  white  man  and  a  white  woman  cannot  procreate 
a  mulatto,  is  admissible  and  proper,  Tuckeb,  P., 
saying:  '*It  is  not  this  or  that  particular  impossibil- 
ity that  bastardizes  tbe  child.  The  essence  of  the 
nUe  Is,  that  if  it  be  impossible  that  the  husband  can 
be  the  f  atber,  the  child  is  a  bastard.  The  cases  of 
the  husband  being  beyond  sea.  imprisoned,  impo- 
tent and  the  like,  are  but  instances  of  the  applica- 
tion of  the  rule.  Even  nonaccess,  if  proved,  though 
the  parties  are  in  the  same  kingdom,  irtll  suffice. 
How.  then,  if  the  impossibility  rests  upon  the  laws 
of  nature  Itself?  Shall  it  be  less  regarded?  Shall 
the  white  child  of  a  white  couple  be  bastardized, 
apon  questionable  proof  that  the  husband  was  ren- 
dered impotent  by  disease:  and  shall  we  legitimate 
a  negro  because  he  was  born  in  wedlock?  The 
learned  judges  give  no  countenance  to  such  opin- 
ions."   Watkins  A  Wife  v.  Carlton,  10  Leigh  575. 

a  CONSTRUCTION  OP  ACT  LBQITIMATINO 
THE  ISSUE  OF  VOID  MARRIAGES,  LEGITI- 
MATES THE  ISSUE  OF  A  SECOND  MARRIAGE, 
THOUGH  FIRST  HUSBAND  IS  STILL  ALIVE.- 
Under  the  statute  which  declares  that  "The  issue  of 
marriages  deemed  null  in  law  shall  nevertheless  be 
legitimated,**  Code  Va.,  f  2664,  the  issue  of  a  woman 
br  a  second  marriag-e,  which  took  place  during  the 
lifetime  of  her  first  husband,  are  legitimate.  Stones 
V.  Keeling,  5  Call  148,  approved  in  Heckert  v.  Hile.  90 


Va.  890,  18  S.  E.  Rep.  841,  where  the  issue  of  a  second 
marriage  born  before  the  dissolution  of  the  first 
marriage,  were  held  legitimate,  and  the  case  of 
Greenhow  v.  James,  80  Va.  686,  was  held  not  to  be  in 
confiict  with  this  decision  nor  that  of  Stones  v. 
Keeling,  tujpra.  ^ 

LegltlmatloD  by  SulMeqnent  Marriage  and  Recognl* 
tton. 

Act  of  1785  Retroactive.— A  child  bom  out  of  wed- 
lock in  the  year  of  1776  was  legitimated  by  the 
subsequent  intermarriage  of  his  parents  and  ac- 
knowledgment by  his  father  in  1778.  under  the  act 
of  1785.  taking  effect  1st  Jan.  1787,  providing  that: 
"Where  a  man,  having  by  a  woman  one  or  more 
children,  shall  afterwards  intermarry  with  such 
woman,  such  child  or  children,  if  recognized  by  him, 
shall  be  thereby  legitimated."  Sleigh  v.  Strider,  6 
Call  489. 

5iich  Issoe  Are  Entitled  to  5hare  In  the  Dlstrlbiitloa 
of  Their  Father's  Estate.— An  illegitimate  child,  horn 
before  the  first  of  January,  1787,  of  patents  who 
intermarried  also  before  that  period  (the  father, 
who  died  in  1799,  having  recognized  the  child  by  his 
will  as  his  own,  though  bom  before  wedlock),  is 
entitled  to  an  equal  distribution  of  the  father*s 
unbequeathed  estate,  with  his  other  children  bom 
after  the  marriage,  being  legitimated  by  the  act  of 
178&    Rice  V.  Efford,  8  H.  &  M.  226. 

5acta  Issoe  Deemed  "Issue  of  the  Marriage.'*— Issue 
bom  before  the  intermarriage  of  their  parents,  are 
to  be  deemed  "issue  of  the  marriage,"  where  the 
parents  afterwards  intermarry,  so  as  to  prevent 
them  from  being  mere  volunteers  under  a  marriage 
settlement    Coutu  v.  Greenhow.  2  Munf.  868. 

But  this  decision  was  discredited,  or  at  least  held 
not  to  apply  where  such  subsequent  Intermarriage 
was  illegal,  or  where  the  parties,  being  a  white 
person  and  a  negro  went  out  of  the  state  to  be 
married,  though  the  marriage  was  valid  where 
celebrated.    Greenhow  v.  James,  80  Va.  696. 

Effect  of  Recognition  before  Marriage,  or  after  Death 
of  the  Person  Bom  Out  of  Wedlock.— Where  a  bastard 
marries  and  dies,  learing  a  legitimate  child:  and 
then  the  parents  of  the  bastard  marry  and  the 
father  of  the  bastard,  before  the  father's  marriage, 
and  in  the  lifetime  of  the  bastard,  recognizes  her 
as  his  child;  and  so  recognizes  her  after  his  mar- 
riage, which  is  after  the  bastard's  death,  it  was  held 
that  the  child  of  the  bastard  may  inherit  through 
his  mother,  from  her  father.  Ash  v.  Way,  2  Gratt 
206.  See  present  statute.  Code  Va.  1887, 1 2668,  which 
prorides  that  recognition  may  be  before  or  after 
marriage. 

Statute  Does  Not  Apply  to  a  Subsequent  Void  Mar- 
riage.—The  provision  of  the  Code  of  Va.  1887,  S  2558, 
that  "If  a  man  having  had  a  child  or  children  by  a 
woman,  shall  afterwards  intermarry  with  her, 
such  child,  etc.,  if  recognized  by  him  before  or 
after  marriage,  shall  be  deemed  legitimate,"  does 
not  apply  to  a  marriage  made  absolutely  void  by  the 
terms  of  the  statute,  e.  0.,  a,  marriage  between  a 
white  person  and  a  negro.  Lewis,  P.,  and  Richard- 
son, J.,  dissenting.    Greenhow  v.  James,  80  Va.  686. 

Construction  of  Act  Legalizing  the  riarriage  of 
Negroes.— The  Act  of  Assembly  of  February  27, 1866. 
"To  legalize  the  marriage  of  colored  persons  then 
cohabiting  as  husband  and  wife"  applies  to  the  issue 
of  such  marriages,  whether  bom  before  or  after  the 
passage  of  said  act,  and  whether  there  had  been 
any  formal  marriage  ceremony  or  not.  Smith  v. 
Perry,  80  Va.  563.  "This  law,  in  effect,  antedates  the 
marriage,  and  makes  it  valid  from  the  time  the 
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relation  beffan,  and  their  cblldren  are  legitimate 
whether  recotrnlzed  or  not,  if  the  cohabitation  con- 
tinued nntil  the  day  of  the  passaffe  of  the  law,  and 
It  was  not  in  the  power  of  the  father  to  bastardize 
the  children  beffotten  by  him,  if  he  was  still  cohab- 
iting with  the  mother.  Where  the  connection  and 
cohabitation  haus  ceased  before  the  passage  of  the 
law,  the  lefiTltimacy  of  the  child  depends  npon  the 
recog-nition  of  the  father."  Lact,  J.,  in  Smith  ▼. 
Perry.  80  Va.  668. 

To  Be  Constraed  Liberally.— Such  a  law,  beinsr 
remedial,  must  be  construed  so  as  to  advance  the 
remedy  and  extend  the  relief.  Smith  y.  Perry.  80 
Va-5e7. 

The  Question  of  Bastardy,  Settled  In  Other  Respects* 
as  In  Case  of  Valid  ilarriaffe.— Where  in  a  case  under 
that  law  It  is  charged  that  the  supposed  bastard 
was  beffotten  by  one  not  the  husband,  the  question 
of  bastardy  must  be  settled  as  that  question  would 
be.  when  bastardy  is  charcred  afirainst  a  person  bom 
duriufif  coverture  or  recognized  durincr  coverture,' 
thouffh  bom  before.    Smith  v.  Perry,  80  Va.  MS. 

D.  CAPACITY  OF  BASTARDS  TO  INHERIT  AND 
TRANSMIT  INHERITANCE. 

May  Transmit  Inheritance  on  the  Part  of  Their 
Mother.— Under  the  statute  of  Virarinia  directing-  the 
course  of  descents,  1  Rev.  Code.  ch.  90,  Code  1887,  $ 
2862,  bastards  are  capable  of  transmitting  inherits 
ance  on  the  part  of  their  mother;  and  where  a 
bastard  dies  intestate,  leaving  no  children  or  de- 
scendants, but  leaving  his  mother  surviving,  and 
two  bastard  brothers,  by  other  fathers,  the  estate 
will  pass  to  the  mother  and  the  two  bastard  broth- 
ers; but  the  two  bastard  brothers,  beinsr  regarded 
as  of  the  half  blood  only,  will  each  Inherit  only  half 
so  much  as  the  mother.  Qarland  v.  Harrison,  8 
Lieiffh  368:  Hepburn  v.  Dundas,  18  Qratt  219;  Thom- 
ason  V.  Andersons.  4  Leiffh  11& 

Parksb.  J.,  in  Garland  v.  Harrison,  8  Lei^h  808, 
said:  **I  have  no  doubt  that  it  was  Intended  by 
the  1  Rev.  Code,  ch.  96.  S  18,  Code  1887,  i  2668.  to  be- 
stow upon  illegitimate  children  the  same  capacities 
of  inheriting  from  and  through  their  mother,  and 
passing  Inheritance  to  and  through  her,  as  they 
possess  under  the  19th  section.  Code  1887,  f  2868,  re- 
lating to  subsequent  legitimation.  In  respect  to  both 
parents:  that  is  to  say,  to  make  them  in  all  respects 
the  legitimate  children  of  their  mother." 

Take  with  Legitimate  Children  as  '^Children'*  of 
Their  riother.— Upon  a  devise  to  a  daughter  for  life, 
and  at  her  death  the  property  to  be  equally  divided 
amonflr  her  children,  an  illegitimate  child  of  the 
daughter  will  Uke  with  her  legitimate  children. 
Bennett  v.  Toler.  16  Gratt  688.  See  Thomason  v. 
Andersons,  4  Leigh  1 1& 

E.  BASTARDY  PROCEEDINGS  AGAINST  PUTA- 
TIVE FATHER. 

Residence  of  Woman.— The  law  does  not  require 
that  the  woman,  who  makes  the  complaint,  should 
have  resided  a  year  In  the  county  before  the  birth 
of  the  child,  but,  "for  the  preceding  year,"  L  *..  for  a 
year  preceding-  her  complaint  Tennant  v.  Brook- 
over.  12  W.  Va.  387. 

nay  Make  Complaint  before  Any  Justice  of  Her 
County.— It  is  not  necessary  for  the  warrant  to  show 
In  what  district  or  township  the  woman  resided, 
nor  that  she  resided  in  the  same  district  or  town- 
ship in  which  the  justice,  before  whom  she  made 
the  complaint,  resided.  If  she  had  resided  for  a 
year  in  the  county,  she  mtirht  ffo  before  any  justice 
in  any  township  thereof  and  make  the  accusation. 
Neither  was  it  necessary  for  the  warrant  to  be 


returned  before  the  justice  of  the  ioumship  or 
district,  in  which  the  accused  is  found.  The  law 
requires  the  justice,  if  it  be  a  proper  case,  to 
issue  a  warrant  directed  to  the  sheriff  of,  or  con- 
stable in,  any  county  where  the  accused  may  be, 
requlrlnir  him  to  be  apprehended  and  taken  before 
a  justice  of  anv  township  of  the  county,  in  which  he 
may  be  found.    Tennant  v.  Brookover,  12  W.  Va.  897. 

Charge  Must  Be  In  Writing.— But  if  it  appears  that 
the  charge  before  the  magistrate  by  the  mother  of 
the  bastard  child  was  not  taken  down  in  writingr. 
according  to  the  provisions  of  the  act,  the  judgment 
must  be  reversed  and  the  complaint  dismissed. 
Howard  v.  Overseers.  1  Rand.  464;  Mann  v.  Com..  0 
Munf .  462. 

One  or  ilore  of  the  Overseers  of  the  Poor  Must  Be 
Parties  to  the  Proceedings —A  person  accused  of 
being  the  father  of  a  bastard  child,  cannot  lawfully 
be  bound  to  support  such  child,  unless  it  appear 
that  the  warrant  was  issued  by  the  magistrate  upon 
the  application  of  the  overseers  of  the  poor,  or  one 
of  them,  or  that  they,  or  one  of  them,  were  parties 
to  the  cause  in  the  court  making  the  order  against 
such  person.    Mann  v.  Commonwealth.  6  Munf.  46A. 

It  Must  Appear  That  Child  Has  Been  or  Is  Likely  to 
Be  ChargeaMe  to  the  Parish.— Under  the  18th  section 
of  the  act  of  1792,  "providing  for  the  poor."  etc.,  a 
person  is  not  to  be  bound  to  support  a  bastard  child, 
unless  it  appear  that  such  child  has  either  actually 
been,  or  is  likely  to  be,  chargeable  to  the  parish. 
And  where  the  bastard  child  has  never  been  placed 
on  the  parish  list,  but  has  been  supported  without 
any  engagement  of  the  overseer  of  the  poor  respect- 
ing it,  the  court  is  not  authorized  to  enter  a  retro- 
spective judgment,  compelling  its  alleged  father  to 
pay  for  its  previous  maintenance.  Fall  v.  Overseers 
of  Augusta  County,  8  Munf.  405. 

But  It  Is  Immaterial  Whether  Anything  Has  Been 
Actually  Paid  for  the  Support  of  the  Child  or  Not.— 

Where  the  county  court  makes  an  order  against 
the  putative  father  of  a  bastard  child,  that  he  shaU 
pay  to  the  overseer  of  the  poor  twenty  dollars  a  year 
for  seven  years,  though  the  overseers  of  the  poor 
may  never  have  paid  anything  for  the  support  of 
the  child,  they  are  entitled  to  recover  these  annual 
sums  from  the  putative  father.  WiUard  v.  Over- 
seers of  Poor  of  Wood  County,  9  Oratt  189. 

Proceedings  ilay  Be  Instituted  by  a  Married  Woman. 

—An  order  of  the  county  court  that  the  putative 
father  of  a  bastard  child,  whose  mother  was  a 
married  woman,  who  bad  been  deserted  by  her  hus- 
band should  pay  to  the  overseers  of  the  poor  a 
certain  sum  annually  for  six  years,  commencing 
from  the  birth  of  the  child,  was  held  proper,  though 
the  statute  applies  in  terms  only  to  single  women. 
2  Rev.  Code  1819.  p.  273;  Code  1873.  p.  933,  S  1;  Lyle  v. 
Overseers,  8  Gratt.  80. 

After  Judgment  Rendered  and  Bond  Qlveu,  the  Do* 
fondant  Cannot  Be  Rearrested.— In  a  proceeding  in 
bastardy  against  the  putative  father,  after  the  de- 
fendant has  been  arrested,  the  case  tried  before  a 
jury,  and  verdict  rendered,  and  judgment  rendered 
upon  the  verdict,  and  the  defendant  has  given  bond, 
approved  by  the  court,  to  Insure  compliance  with 
the  order  of  the  court  as  to  the  payment  of  money 
for  the  maintenance  of  the  child,  the  cause  is  ended, 
and  the  law  does  not  authorize  the  rearrest  of 
the  defendant  to  compel  him  to  comply  with  the 
judgment  of  the  court,  or  to  give  a  new  bond  to 
secure  such  compliance.  Barbour  County  Court  v. 
O'Neal,  48  W.  Va.  296,  20  S.  £.  Rep.  182. 
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butallmaoU    Payable    Wben    Jadgnent 

.—It  is  not  error  for  the  court  to  render  a 
jndsment  ordering  tbe  defendant  to  pay  a  certain 
UBoantfor  the  maintenance  of  a  bastard  child  at 
the  end  of  every  year,  and  reqnirlnff  the  defendant 
to  gire  bond  for  the  performance  of  the  order, 
thoQffh  one  of  the  installments  became  dne  six 
months  before  the  jadcrment  was  rendered;  for 
thoQffh  be  cannot  go  back  and  pay  the  first  in- 
stallment, yet  be  can  pay  it  when  he  executes  the 
band.    TennantT.  Brookover.  12  W.  Va.  887. 

Madier  Has  Power  to  Compromise  the  Proceedings.— 

Under  the  statutory  provisions  of  this  state,  a 
hutardy  proceeding  can  only  be  instituted  by  the 
mother  of  the  child;  and  unless  the  county  court 
assumes  tbe  prosecution  thereof,  and  orders  the 
snit  to  proceed  in  its  name,  she  has  the  rlirht  to 
compromise  and  dismiss  the  same.  Failure  reffu- 
larly  to  continue  such  suit  from  term  to  term,  or  re- 
quixe  a  renewal  of  bis  recosrnizance.  operates  as  a 
diacharre  of  the  accused,  and  such  proceeding  can 
ODlj  he  renewed  by  the  mother  in  the  manner  pro- 
Tided  by  law.  BillinfiTsley  y.  Clelland.  41  W.  Va. 
SI.  S3  S.  E.  Rep.  812. 

Note  Qlvea  In  Compromise  Valid.— A  note  ffiyen  to 
a  woman  in  compromise  of  a  bastardy  proceeding 
is  Undinir  and  yalid.  and  on  sufficient  consideration, 
and  the  payment  thereof  cannot  be  avoided  on  the 
fronnd  that  the  compromise  of  such  proceeding  is 
contrary  to  public  policy,  or  against  public  morals. 
Nor  can  tbe  innocence  of  the  putative  father  be  set 
up  as  a  defence  acrainst  the  recovery  of  such  note, 
in  the  absence  of  fraud  on  the  part  of  the  oblisree 
in  procurement  thereof.  BiUittffsley  v.  Clelland,  41 
W.  Va.  284.  23  S.  E.  Rep.  812. 

JarlMllctloa  of  Courts  In  West  Vlrglala. 

Act  ef  Doc.  9.  1S73.  Not  AppllcaMe  to  Causes  Then 
Peudlav  In  Circuit  Conrts.-^rhe  Act  of  Dec.  9, 1878. 
"To  amend  and  re-enact  chapter  80  of  the  Code.** 
toochinff  the  maintenance  of  bastards,  was  not  re- 
trospective and  did  not  take  away  from  the  circuit 
courts  their  Jurisdiction  to  try  warrants  of 
bastardy,  which  had  issued  and  under  which 
recognizances  had  been  taken,  requiring  defend- 
ants to  appear  in  said  courts,  before  the  passasre  of 
said  act  but  the  proceeding  should  conform  as  far 
as  possible  to  that  act.  Tennant  v.  Brookover.  12 
W.  Va.  287. 


feiaplainant's  Chastity  Not  In  Issue.— In  a  prosecu- 
tion for  bastardy  against  the  putative  father  of  a 
hasiard  child,  under  the  provisions  of  chapter  80  of 
the  Code,  the  character  of  the  complainant  for 
chastity  is  not  involved  in  the  issue.  Swisher  v. 
Malone,  31  W.  Va.  442.  7  S.  £.  Rep.  480. 

Admioaiblllty  of  Evidence  of  Previous  Sexual  Inter- 
ceurae  of  Complainant— Must  Be  Capable  of  Affecting 
Paternity  of  Child.  -Upon  the  trial  in  such  a  proceed- 
fair  the  defendant  will  not  be  permitted  to  introduce 
eridence  to  prove  that  the  complainant  has  at  any 
time  had  carnal  connection  with  other  men.  unless 
■uch  connection  has  occurred  within  8uch  a  period 
before  the  commencement  of  her  crestation  that  it 
is  possible  that  one  of  such  other  persons  may  have 
l)ecn  the  father  of  the  child.  Swisher  v.  Malone,  81 
W.  Va.  442.  7  S.  E.  Rep.  430. 

faMdmlsslMe  Where  Defendant  Admits  Having  Had 
lateroeurae  with  Complainant.— if  a  single  woman,  | 
havlnff  been  delivered  of  a  bastard  child,  on  her  | 

oath,  charge  a  certain  man  with  beinsr  its  father,  I 

I 


and  aver  that  there  Is  no  possibility  of  her  being* 
mistaken,  it  is  competent  for  the  person  accused  to 
Invalidate  her  testimony  by  x^roving  that,  about 
nine  months  before  its  birth,  she  was  guilty  of  crim- 
inal intercourse  with  other  men.  But  if  the  defend- 
ant admit  that  he,  also,  had  criminal  intercourse 
with  her  about  the  same  time,  such  proof  should  be 
rejected,  and  he  may  be  confined  to  proof  of  the 
general  character  of  the  mother.  Fall  v.  Overseers 
of  Augusta  County.  8  Manf.  405. 

Inadmissible  Merely  to  Impeach  Complainant's  Tes- 
timony—if  upon  such  trial  the  complainant  upon 
the  witness  stand,  in  her  examination  in  chief  or 
upon  cross-examination,  has  testified  that  she  has 
never  had  connection  with  any  man  other  than  the 
defendant,  he  cannot,  for  the  purpose  of  impeach- 
ing her  testimony,  or  of  showing  that  he  is  not  the 
father  of  the  child,  introduce  testimony  tending  to 
show  that  she  has  had  such  carnal  connection  with 
other  men,  unless  it  has  occurred  so  near  the  com- 
mencement of  her  gestation  that  some  person  other 
than  the  defendant  may  be  the  father  of  the  child. 
Swisher  v.  Malone.  81  W.  Va.  442,  7  S.  E.  Rep.  430. 

Costs— To  Whom  Olven.— The  defendant  cannot  as- 
sign it  as  error  that  the  court  gave  the  costs  to  the 
overseers  of  the  poor  for  the  use  of  the  plaintiff 
instead  of  to  the  plaintiff  herself  since  it  does  not 
concern  him.   Tennant  v.  Brookover.  12  W.  Va.  887. 

Appellate  Jurisdiction.— The  superior  courts  of  law 
have  Jurisdiction  to  grant  writs  of  supersedeas  to 
orders  of  the  county  or  corporation  courts,  binding 
persons  accused  of  being  the  fathers  of  bastard 
children,  to  support  such  children.  Mann  v.  Com- 
monwealth, 6  Munf.  462. 

When  Appellate  Court  Should  Itself  Render  Judg- 
ment.—In  a  bastardy  proceeding,  the  county  court 
having  decided  in  favor  of  the  puUtive  father,  and 
the  overseers  of  the  poor  having  spread  the  facts 
uxx>n  the  record  by  an  exception,  and  taken  an  ap- 
peal to  the  circuit  court,  that  court,  upon  reversing 
the  judgment  of  the  county  court,  should  not  send 
the  cause  back  for  a  new  trial,  but  should  render 
a  judgment  in  favor  of  the  overseers  of  the  poor 
for  the  amount  appearing  to  be  due,  but  without 
interest.  Wlllard  v.  Overseers  of  the  Poor  of  Wood 
County,  0  Gratt.  180. 

Irregular  to  Admit  New  Evidence  In  Appellate  Court. 
—On  an  appeal  from  an  order  of  a  county  court,  pro- 
viding for  the  support  of  a  bastard  child,  it  is  irreg- 
ular for  the  appellate  court  to  receive  new  evidence 
of  the  fact,  which  was  not  before  the  county  court, 
but  the  judgment  of  the  lower  court  will  not  be  re- 
versed for  this  error  alone.  Howard  v.  Overseers, 
1  Rand.  404. 

Bastardy  Proceedings  Now  Abolished  In  Virginia.- 
"This  provision  for  the  maintenance  of  bastard 
children  being  applicable  only  to  white  women,  an 
apprehension  arose  that  it  was  in  conflict  with  the 
provision  of  the  Civil  Rights  Act  of  1880  (Rev.  Stats. 
U.  S.  p.  848,  U  1077  et  sea.),  or  to  amendment  XlV.  of 
the  United  States  Constitution,  and  under  the  in- 
fluence of  that  groundless  apprehension,  the  whole 
doctrine  touching  the  charging  of  putative  fathers 
with  the  maintenance  of  bastards  has  been  re- 
pealed. (Acts  1874-6,  p.  04,  ch.  112.)  The  apprehen- 
sion is  deemed  to  be  groundless,  because  the  pro- 
ceeding is  not  for  the  beneflt  of  the  mother,  who 
is  not  legally  bound  to  support  the  child,  but  for 
the  relief  of  the  county.**  1  Mln.  Inst  (4th  Ed.) 
ch.  0,  p.  148. 
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109  *Bowyer'8  Adm'r  &  als.  v.  The  Giles, 

Fayette  and  Kanawha  Turn- 
pike Co. 

July  Term,  1862,  Lewlsbarflr. 

(Absent  Les,  J.) 

I.  Salt  by  Corporatton— Denial  of  incorporation  In  An- 
swer—Failure    to  Prove    Incorporation— Effect.*'— A 

plaintiff  in  eqaity  claims  to  be  an  incorporated 
company.  The  defendant  in  bis  answer  denies 
that  the  company  had  been  legally  organized, 
and  calls  for  proof  of  its  organization.  The  only 
proof  is  the  ex  parte  affidavit  of  a  witness,  which  is 
excepted  to  by  the  defendant's  counsel.  Held: 
That  the  plaintiff  having  failed  to  prove  the  le^al 
oriranization  of  the  company,  the  bill  should  be 
dismissed. 

a.  Appellate  Practice— Remanding  of  Cauae— Case  at 

Bar.— In  such  a  case  there  is  a  sale  of  defendant's 
land  under  a  decree  in  the  cause,  and  a  final  de- 
cree directing  the  purchaser  to  pay  the  purchase 
money  to  the  plaintiff:  and  the  defendant  appeals. 
This  court  would  reverse  the  decree  and  dismiss 
the  bill  but  for  the  injury  that  decree  would  do  to 
the  appellant-  But  the  purchase  money  beinir 
in  the  hands  of  the  purchaser,  this  court  will  re- 
verse so  much  of  the  decree  as  directs  the  pur- 
chase money  to  be  paid  to  the  plaintiff,  and  remand 
the  cause,  with  directions  to  have  the  purchase 
money  collected  and  paid  to  the  appellant,  and 
then  to  dismiss  the  bill  at  the  cost  of  the  plaintiff. 

Thia  waa  a  bill  filed  in  the  Circuit  court 
of  Fayette  county,  by  the  Giles,  Fayette 
and  Kanawha  turnpike  company,  to  attach 
the  effects  of  Peter  Bowyer,  an  absent  de- 
fendant, in  the  hands  of  James  T.  Waite 
and  Thomas  G.  Clay.  The  bill  charged  that 
Bowyer  was  a  subscriber  for  eight  shares 
of  the  capital  stock  of  the  company,  for 
which  he  had  not  paid;  that  he  had  re- 
moved to  and  lived  in  the  state  of  Indiana ; 
and  that  Waite  and  Clay  were  indebted  to 
him.  And  making  them  all  parties,  the 
plaintiffs  asked  that  the  debt  due  from 
Bowyer  to  the  company  might  be  paid  by 
Waite  and  Clay. 

110  *The  plaintiffs  afterwards  amended 
their  bill,  and  charged   that  the  debt 

due  from  Waite  and  Clay  to  Bowyer  was  for 
the  purchase  money  of  land,  the  title  to 
which  Bowyer  had  retained.  That  he  there- 
fore had  a  lien  on  the  land  for  the  payment 
of  the  debt,  which  the  plaintiffs  were  enti- 
tled to  enforce;  and  that  Waite  and  Clay 
were  insolvent.  They  asked  therefore  that 
the  land  might  be  sold  for  the  payment  of 
the  debt,  and  that  their  claim  upon  Bowyer 
might  be  paid  out  of  the  proceeds. 

Bowyer  and  Waite  answered  the  bill. 
Bowyer  set  up  several  grounds  of  defence, 
one  of  which  was  that  the  company  had  not 
been  legally  organized;  and  he  called  for 
proof  of  its  organization. 

Thia  cause  came  on  to  be  heard  together 
with  another  brought  by  Bowyer  against 
Waite  and  Clay  to  enforce  the  payment  of 
the  debt  they  owed  him,  when  the  court  held 

«See  monographic  note  on  "Ck)rporations  (Private)" 
appended  to  Slaughter  v.  Com..  18  Gratt  707. 


that  the  plaintiffs  had  a  right  to  resort  to 
the  fund  in  the  hands  of  Waite  and  Clay 
for  the  satisfaction  of  the  amount  due  to 
them  from  Bowyer ;  and  that  Bowyer  had  a. 
right  to  assert  his  vendor's  lien  on  the  lan<l 
in  the  bill  mentioned  for  the  payment  of 
the  purchase  money,  which  was  500  dollars* 
with  interest  from  the  1st  of  October  1842. 
And  it  was  decreed  that  Waite  and  Clay 
should  pay  the  plaintiffs,  the  turnpike  com- 
pany, the  sum  of  270  dollars  63  cents,  witli 
interest  on  200  dollars,  a  part  thereof,  from 
the  20th  January  1848  till  paid,  and  their 
costs ;  and  that  they  should  pay  the  residue 
of  the  said  500  dollars,  with  interest  as 
aforesaid,  to  Bowyer,  the  plaintiff  in  the 
second  suit.  And  it  was  further  decreed, 
that  if  the  money  was  not  paid  within 
thirty  days,  that  the  land  should  be  sold  by 
commissioners  named  in  the  decree,  on  a 
credit  of  six,  twelve  and  eighteen  months. 
A  sale  of  the  land  was  made  under  the 
foregoing  decree,  and  it  was  purchased 

111  for  410  dollars  by  John  *Bowyer,  who 
executed  his   bonds  for  the  purchase 

money.  And  the  causes  coming  on  again 
to  be  heard,  a  decree  was  made  in  favor  of 
the  turnpike  company  for  the  amou«t  of  its 
claim  out  of  the  fund,  and  in  favor  of 
Bowyer  for  the  balance ;  and  a  decree  was 
made  in  favor  of  Bowyer  against  Waite  and 
Clay  for  the  balance  due  to  him  from  them. 
After  this  decree  was  made  Peter  Bowyer 
died,  and  his  administrator  with  the  will 
annexed  and  heirs  applied  to  this  court  for 
an  appeal,  which  was  allowed.  The  other 
facts  upon  which  the  decision  of  this  court 
was  founded,  are  stated  in  the  opinion  of 
the  court. 

G.  N.  Johnson,  for  the  appellants. 
Price  and  B.  H.  Smith,  for  the  appellee. 

DANIEL,  J.,  delivered  the  opinion  of  the 
court. 

Thia  court,  without  deciding  on  the  other 
defences  set  up  by  the  testator  of  the  ap- 
pellant in  his  answer  to  the  original  and 
amended  bills  of  the  appellees,  is  of  opin- 
ion that  there  is  no  competent  and  sufficient 
proof  in  the  cause  of  the  legal  organization 
of  the  company.  Proof  of  its  organization 
having  been  distinctly  called  for,  it  was 
incumbent  on  the  appelleea  to  have  fur- 
nished it.  The  only  proof  which  they  have 
furniahed  is  the  ex  parte  affidavit  of  Alfred 
Beckley,  who  states  that  he  was  present, 
on  the  14th  day  of  February  1840,  at  the 
house  of  Major  Henry  Montgomery  in  Fa- 
yette county,  at  a  meeting  of  the  stock- 
holders of  the  company ;  that  a  majority  of 
all  the  votes,  representing  20,000  dollars,  or 
one-half  the  capital  stock  of  said  company, 
was  present,  by  proxy  or  in  person ;  and 
that  the  company  was  then  and  there  duly 
and  properly  organized  and  constituted  pur- 
suant to  the  act  conferring  the  charter 
and  also  the  general  act  regulating  the 
establishment    and    organization     of 

112  ^turnpike  road  companies.     And  upon 
this  affidavit  there  is  endorsed  an  ex- 
ception to  it,  as  being  ex  parte  and  illegal, 
signed  Bailey  and  Reynolds,    who  it  is   but 
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fair  to  presume  were  acting  as  the  attorneys 
of  the  defendant.     The    appellees  having 
brought   their   cause   to   a  hearing  on  this 
Tague  and  incompetent  proof  of  their  organ- 
isation,  the   Circuit  court   ought    to  have 
dismissed  their  bill.     And  this  court  would 
now   proceed    to  set  aside  the  interlocutory 
and   final  decrees  made   in   the   cause    and 
dismiss  the  bill,    were   it   not   that    such   a 
course  would  work  injustice  to  the  appellant. 
It  seems  that  when  this  suit  was  first  heard 
in  the  Circuit  court  there  was  also  pending 
in   the  same  court  a  suit  brought  by  Peter 
Bowyer,    the    testator    of    the    appellant, 
against  Waite  and  Clay,  to  subject  certain 
lands  sold  them  to  the  payment  of  the  pur- 
chase money.     On  the  4th  September  1848, 
both   causes  were  heard  together,    and   the 
court,    declaring  its  opinion  that  the   com- 
pany had  a  right  to  resort  to  the   funds    in 
the  hands  of    Waite  and  Clay  for  the  satis- 
faction of  the    balance    of   the   stock   sub- 
scribed by  Bowyer,  and  that  Bowyer  had   a 
right,    in   his  suit,    to  assert   his   vendor's 
lien  against  the   lands  in   the  hands  of  his 
vendees    for   the   payment  of  the    purchase 
money    therefor,    to   wit,  500  dollars,    with 
interest  thereon   from   the   1st  of   October 
1842,  till  paid,  decreed  that  Waite  and  Clay 
should    pay  to  the  company  the  sum  of  270 
dollars  63  cents,  with  interest  on  200  dollars, 
part  thereof,  from  the  20th  of  January  1848 
(that  being  the  balance  claimed  to  be   due 
to  the  company  by    Bowyer  on   account   of 
his  subscription   for   stock),   and   also   the 
costs  of    the   suit  of   the   company  against 
Bowyer    Sl   als.,    and   that   Waite  and  Clay 
should    pay  the  residue  of  the  amount   due 
on  account  of  the   purchase  money   of   the 
lands    to  Bowyer ;  and  also  further  decreed 
that  unless  Waite  and  Clay  should  pay 
113      the  said  sums,    as   adjudged,  *within 
thirty  days,  the   lands  should  be  sold 
on  certain  terms  in  the  decree  specified.     A 
sale   was  made  and  reported,    and  the   two 
causes  were  brought  on  again,   to  be  heard 
together,  finally,  on  the  2d  April  1849,  when 
the  court  confirming  the  sale  made  an  order 
for  the  collection  of  so  much  of  the  purchase 
money  as  should  be  sufficient  to  satisfy  the 
amount   due  to  the  company,  and  its  pay- 
ment to  them ;  and  also  gave  a  decree    for 
Bowyer  against  Waite  and  Clay  for  the  bal- 
ance of  the  money  due  by  them   for   their 
purchase,  after  deducting   the   net  amount 
of  the  proceeds  of  the  sale  made  under  the 
order  of  the  court. 

In  this  state  of  things,  to  set  aside  the 
decrees,  or  so  much  of  them  as  is  prejudi- 
cial to  the  rights  of  the  appellant,  and  dis- 
miss the  bill  without  further  order,  would 
be  unjust  to  the  appellant,  as  the  fund  aris- 
ing for  the  sale  made  by  the  order  of  the 
court,  and  to  which  he  is  entitled,  would 
thus  be  left,  in  the  hands  of  the  purchaser, 
undisposed  of.  It  appears,  from  the  report 
of  the  commissioners  who  executed  the 
order  of  sale,  that  the  lands  were  purchased 
by  John  Bowyer;  but  it  nowhere  appears 
whether  he  and  the  appellant  are  the  same 
person.  Under  these  circumstances  it  is 
deemed  proper  to  set  aside  so  much  of  the 


interlocutory  decree  of  the  4th  September 
1848,  as  orders  Waite  and  Clay  to  pay  to 
the  company  the  sum  of  270  dollars  63  cents, 
with  interest  and  the  costs  of  suit,  and  also 
so  much  of  the  final  decree  as  orders  the 
collection  from  the  purchaser  of  the  sum  of 
343  dollars  29  cents,  and  its  payment  to  the 
company,  and  to  affirm  the  balance  of  said 
decrees  in  other  respects,  with  costs  to  the 
appellants;  and  to  remand  the  cause  to 
the  Circuit  court,  with  directions  to  make 
an  order  for  the  collection  of  the  money 
due  on  the  purchase  made  at  the  sale  ordered 
by    the    court,    and    the    payment    of    its 

net  proceeds  to  the  appellant,  in 
114      *part  satisfaction  of  the   amount  due 

by  Waite  and  Clay,  if  the  purchaser 
and  appellant  are  different  persons ;  and  if 
not,  to  order  that  the  appellant,  as  admin- 
istrator of  P.  Bowyer,  retain  the  amount 
due  by  him  on  his  purchase,  and  apply  the 
same  as  a  credit  on  the  debt  due  by  the 
said  Waite  and  Clay,  and  to  dismiss  the  bill 
at  the  costs  of  the  company.  Decree  ac- 
cordingly. 
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Deeds*— AcknowledffOMtit—Csje  at  Bar.— A  deed  bear- 

insr  date  on  tbe  S6tb  November  1786,  is  made  by 

citizens  of  Virginia,  as  appears  on  Its  face,  convey- 

Ing*  land  In  Vlrirlnla  to  a  citizen  of  New  York;  and 

on  it  there  Is  a  certificate  under  tbe  band  and 

official  seal  of  tbe  mayor  of  New  York,  of  the  same 

date  with  the  deed,  of  the  acknowledgment  of  the 

deed  before  him  by  the  grantors.    This  deed  was 

recorded  In  the  clerk's  office  of  the  counts'  court 

of  Jackson,  in  which  county  the  land  is  situate,  on 

the  7th  of  March  1888.    Held: 

1st.  Same— Same— Presamptloa.— That    the  certifl> 

cate  of  the  mayor  of  New  York,  beinff  full  and 

particular,  and  beinsrmade  in  his  official  capacity 

and  under  his  official  seal,  should  be  presumed 

*Decds.— See  on  the  subject  the  following  cas^  j 
citlDff  the  principal  case:  Campbell  t.  Huffhes,  12  W. 
Va.  186,  900.  908;  Lohrs  v.  Miller,  19  Qratt  460;  Shue 
V.  Turk,  16  Qratt  964;  Clinch  River,  etc..  Co.  ▼.  Kurtb. 
90  Va.  744,  10  S.  E.  Rep.  878. 

See  monoffraphic  noU  on  "Deeds"  appended  to 
Fiott  v.  Com.,  12  Gratt  564. 

Statutes—Repeal— Rights  Acquired  under  Old  Law. 
—In  Forqueran  ▼.  Donnally,  7  W.  Va.  142,  it  is 
said:  "Courts  will  not  readily  intend,  where  the 
legislature  enacts  a  general  law  upon  a  riyen  sub- 
ject and  repeals  an  existing,  sreneral  law,  of  like 
character  upon  the  same  subject,  that  it  was  the 
intention  of  the  legislature,  by  the  repeal,  to  deprive 
parties  who  acquired  Just  riffhts  or  interests  under 
the  old  law.  of  all  remedy,  or  to  extinguish  their 
riffhts  or  interests,  unless  such  intention  is  mani- 
fest But  courts  may  properly,  in  such  cases,  rather 
than  the  parties  should  be  left  without  remedy, 
intend  that  the  proceed! nsrs  or  remedy  provided  by 
the  new  law.  as  far  as  practicable,  was  intended  by 
the  legislature  to  be  applied  to  risrhts  and  interests 
acquired  under  the  old  law.  Wright  v.  Oakley.  5 
Mete.  (Mass.)  406;  Steamship  Co.  v.  Jolliffe,  2  WaU. 
(Sup.  Ct.  U.  S.)  458;  UaBBUr's  Lessee  v»  King,  9  Oratt. 
115.** 
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to  be  made  in  the  manner  snch  acts  were  asually 
autbenticated  by  bim. 
ad.  Same— Same— Evidence  of  Nonresldence— Ca^e  at 

Bar.— Tbat  the  acknowledgment  of  the  deed  by 
the  ffrantors  before  the  mayor  of  New  York,  and 
his  certificate  thereof,  afford  sufllcient  evidence 
that  for  the  time  being  the  grantors  dwelt  in 
that  city,  and  were,  when  they  acknowledged 
the  deed,  nonresidents  of  Virginia,  in  the  sense 
in  which  the  term  is  used  in  the  act  of  October 
1786  for  regulating  conveyances. 

3d.  Same— 5ame— Case  at  Bar.— That  the  acknowl- 
edgment and  certification  of  the  deed  being 
intended  to  be  made  in  conformity  with  the  act 
of  October  1785,  thongh  made  a  short  time  before 
that  act  went  into  operation,  it  was  properly 
authenticated  to  be  admitted  to  record  under 
tbat  act,  if  presented  for  record  within  the  time 
prescribed  thereby. 

4tb.  Same— Same— Admitting  to  Record— Case  at  Bar. 
—That  having  been  properly  authenticated  for 
record  at  the  time  of  its  execution,  it  was  prop- 
erly admitted  to  record  in  March  18S8  in  the 
clerk's  office  of  the  county  court  of  Jackson, 
uix>n  said  authentication;  and  was  from  tbat 
time  valid  against  creditors  and  subsequent  pur- 
chasers as  a  recorded  deed. 

5th.  Evidence— Deeds  Autbenticated  According  to 
Law— AdmlsslUllty.— Tbat  the  original  deed  hav- 
ing been  autbenticated  for  record  in  the  manner 
then  prescribed  by  law,  was  admissible  as  evi- 
dence without  further  proof  of  its  due  execution, 
though  it  had  not  been  duly  recorded. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Jackson  county,  by  Has- 
aler's  lessee  against  King.  On  the  trial 
the  plaintiff  offered  in  evidence  a  deed 
116  *bearing  date  the  25th  day  of  Novem- 
ber 1786,  **  between  Savary  De  Val- 
coulon  of  Richmond,in  the  state  of  Virginia, 
and  Albert  Gallatin  of  Monongalia  county, 
in  the  said  state,  of  the  first  part,  and 
Nicholas  Dubery  of  the  city  of  New  York, 
of  the  second  part,  purporting  to  convey 
the  land  in  controversy  in  the  action ;  to 
which  deed  was  annexed  a  certificate,  bear- 
ing the  same  date  with  the  deed,  under  the 
hand  and  official  seal  of  the  mayor  of  New 
York,  of  the  acknowledgment  of  the  deed 
by  the  grantors  before  him ;  and  to  which 
deed  and  certificate  was  annexed  a  certifi- 
cate of  the  clerk  of  the  County  court  of 
Jackson  (in  which  county  the  land  is  situ- 
ate), of  their  recordation  in  his  office  on  the 
7th  day  of  March  1833.  And  the  plaintiff 
offered  no  other  evidence  of  the  execution 
and  acknowledgment  of  the  deed.  The  de- 
fendant objected  to  the  admission  of  the 
deed  in  evidence ;  the  court  sustained  the  ob- 
jection, and  the  plaintiff  excepted.  The 
defendant  obtained  a  verdict  and  judgment. 
The  plaintiff  moved  for  a  new  trial,  and 
exhibited,  in  support  of  his  motion,  an 
affidavit  that  he  was  surprised  by  the  rejec- 
tion of  the  deed  as  evidence;  that  it  had 
been  admitted  as  evidence  on  a  former 
trial  of  the  case ;  that  he  could  prove  the 
execution  of  the  deed,  if  a  new  trial  were 
gfranted  him ;  and  that  if  he  were  compelled 
to  bring  a  new  suit,  it  would  be  barred  by 
the    statute  of  limitations.     But   the   court 


overruled  the  motion,  and  the  plaintiff 
again  excepted.  The  errors  assigned  in  the 
judgment  are,  first,  in  the  exclusion  of 
the  deed  from  the  jury,  and  secondly,  in  the 
refusal  of  a  new  trial. 

The  plaintiff  applied   to  this  court  for  & 
supersedeas,  which  was  awarded. 

Price,  for  the  appellant. 

B.  H.  Smith,  for  the  appellee. 

117  *MONCURB,  J.,  after  stating  the 
case,  proceeded: 

First — Did  the  court  err  in  excluding  the 
deed  from  the  jury? 

By  an  act  which  passed  in  October  1785, 
and  took  effect  on  the  first  day  of  January 
1787,  entitled  '^an  act  for  regulating  con- 
veyances," it  was,  among  other  things, 
provided,  that  '  4f  the  party  who  shall  sig-n 
and  seal  any  such  writine"  (meaning  a  con- 
veyance of  real  estate),  ** reside  not  in 
Virginia,  the  acknowledgment  by  such 
part3',  or  the  proof  by  the  number  of  wit- 
nesses requisite,  of  the  sealing  and  deliv- 
ering of  the  writing  before  any  court  of 
law,  or  the  mayor,  or  other  chief  magistrate 
of  any  city,  town  or  corporation  of  the 
county  in  which  the  party  shall  dwell,  cer- 
tified by  such  court,  or  mayor,  or  chief 
magistrate,  in  the  manner  such  acts  are 
usually  authenticated  by  them,  and  offered 
to  the  proper  court  to  be  recorded  within  IS 
months  after  the  sealing  and  delivering, 
shall  be  as  effectual  as  if  it  had  been  in  the 
last  mentioned  court."  12  Hen.  Stat.  155. 
This  provision  (with  an  addition  not  nec- 
essary to  be  noticed)  constituted  the  5th 
section  of  the  act  passed  the  13th  of  Decem- 
ber 1792,  also  entitled  *  ^an  act  for  regulat- 
ing conveyances,"  which  will  be  found  in 
1  Rev.  Code  of  1803,  p.  136-9,  and  1  Rev. 
Code  of  1814,  p.  218,  223.  It  remained  in 
force,  without  any  material  alteration,  until 
the  revisal  of  1819;  the  only  alterations 
being  those  made  by  the  act  passed  the  25th 
of  December  1794,  changing  the  word 
**county"  to  * 'country,"  made  (as  the  act 
recites)  because  some  of  the  subdivisions 
of  the  United  States,  as  well  as  of  other 
countries,  are  not  denominated  by  the  term 
of  counties ;  and  extending  the  period  within 
which  the  deed  might  be  offered  for  record, 
from  eighteen  months  to  two  years.  1  Rev. 
Code  1803,  p.  327 ;  Id.  1814,  p.  462. 

By  the  7th  section  of  the  act  passed  Feb- 
ruary 9, 1814,  entitled  '  'an  act  to  amend 

118  an  act  entitled  an  act  *for  regulatincr 
conveyances,"    which  passed  the  13th 

of  December  1792,  it  was  enacted  ''that  any 
conveyance  which  shall  hereafter  be  re- 
corded after  the  expiration  of  the  time  now 
allowed  by  law  for  recording  the  same, 
shall  take  effect  and  be  valid  in  law  as  to 
creditors  and  subsequent  purchasers,  from 
the  time  of  such  recording,  and  from  that 
time  only."     Sess.  Acts  of  181S-14,  p.  36. 

At  the  revisal  of  1819  an  act  was  passed 
entitled  "an  act  to  reduce  into  one  act  the 
several  acts  for  regulating  conveyances, 
and  concerning  wrongful  alienations."  1 
Rev.  Code,  ch.  99,  p.  361.  The  5th  section 
of   that   act  embraces,  in  a  modified  form» 
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the  fxroYiaion  before  quoted  from  the  act  of 
October  1785,  coastituting'  the  5th  aection 
of  the  act  of  1792  as  aforesaid.  The  efFect 
of  the  said  5th  section  of  the  act  of  1819 
being  to  authorize  the  admission  of  a  deed 
to  racord  on  the  certificate  of  a  major,  &c., 
only  where  the  party  as  to  whom  the  deed 
is  certified  resides  ''out  of  the  United  States 
and  the  territories  thereof,"  instead  of  ''out 
of  Virginia,"  as  in  the  acts  of  1785  and 
1792. 

The  7th  section  of  the  act  of  Feb.  9,  1814, 
is  substantially  embodied  in  the  12th  sec- 
tion of  the  act  of  1819,  which  provides  that 
"All  deeds  of  trust  and  mortgages,  when- 
soerer  they  shall  be  delivered  to  tiie  clerk 
to  be  recorded,  and  all  other  conveyances, 
&€.,  which  shall  not  be  acknowledged, 
proved,  or  certified,  and  delivered  to  the 
cierk  of  the  proper  court  to  be  recorded, 
within  eight  months  after  the  sealing  and 
delivery  thereof,  shall  take  effect  and  be 
valid  as  to  all  subsequent  purchasers,  Ac, 
from  the  time  when  such  deed  of  trust,  &c. , 
shall  have  been  so  acknowledged,  proved 
or  certified,  and  delivered  to  the  clerk  of 
the  proper  court  to  be  recorded,  and  from 
that  time  only."  1  Rev.  Code  364,  j  12. 
119  *The  only  provision  contained  in 
the  act  of  1819  in  regard  to  the  au- 
thentication for  record  of  deeds  of  parties 
residing  out  of  Virginia  but  in  the  United 
States,  was  the  7th  section,  which  provided 
that  any  deed  may  in  like  manner  be  ad- 
mitted to  record  upon  the  certificate  under 
seal'  of  any  two  justices  of  the  peace  for 
any  county  or  corporation  within  the  United 
States,  or  any  territory  thereof,  or  within 
the  District  of  Columbia,  Ac. 

Thus  stood  the  law  in  regard  to  the  au- 
thentication for  record  of  deeds  of  nonresi- 
dents of  Virginia  in  1833,  when  the  deed  in 
question  was  admitted  to  record  by  the  clerk 
of  Jackson  county  (  except  the  act  of  Feb. 
26,  1828,  Sup.  Rev.  Code,  ch.  155,  p.  213^ 
which  does  not  affect  the  case  under  consid- 
eration) ;  and  the  question  now  is,  whether 
that  deed  was  legally  admitted  to  record. 

The  deed  was  acknowledged  by  the  grant- 
ors before  the  mayor  of  New  York,  and 
certified  by  him,  after  the  passage  of  the 
act  of  October  1785,  and  about  a  month 
t>efore  that  act  went  into  effect.  It  was 
obviously  intended  to  be  acknowledged  and 
certified  in  pursuance  of  the  provisions  of 
that  act.  The  certificate  is  full  and  partic- 
ular, and  being  made  by  the  mayor  in  his 
official  capacity,  and  under  his  official  seal, 
should  be  presumed  to  be  made  in  the  man- 
ner such  acts  are  usually  authenticated  by 
him.  Bowing's  heirs  v.  Savary,  3  Bibb's 
R.  237.  The  deed  recites  that  the  grantors 
were  of  the  state  of  Virginia ;  but  the  ac- 
knowledgment by  them  t>efore  the  mayor  of 
New  York,  and  his  certificate  thereof,  afford 
safficient  evidence  that,  for  the  time  being, 
the  grantors  dwelt  in  that  city,  and  were, 
when  they  acknowledged  the  deed,  nonresi- 
dents of  Virginia,  in  the  sense  in  which 
the  terms  were  used  in  the  act  of  1785.  Mc- 
CuUoch  V.  Myers,  1  Dana's  R.  522;  and  a 
case   referred  to    in    note    (i),    1    Statute 


120  Law  of  Kentucky,  p.  433,  as  ^having 
been  decided  by  the  Circuit  court  of 

the  United  States  for  the  Kentucky  district 
at  its  fall  term  in  1833.  See  also,  Cales  v. 
Miller,  8  Gratt.  6,  in  which  it  was  decided 
that  the  acknowledgment  by  the  grantor 
of  a  deed  before  the  mayor  of  Philadel- 
phia afforded  sufficient  evidence  that  said 
grantor,  for  the  time  being,  dwelt  in  that 
city,  and  said  deed  was  duly  authenticated 
for  record,  though  it  appeared  on  the  face 
of  the  deed  that  he  was  of  the  borough  of 
Wilmington  in  the  state  of  Delaware.  I 
think,  therefore,  that  the  deed  in  question 
would  have  been  duly  admitted  to  record,  if 
it  had  been  offered  to  the  proper  court  for 
that  purpose  within  eighteen  months  after 
the  sealing  and  delivering  thereof,  as  pro- 
vided by  the  act  of  1785.  Not  having  been 
so  offered,  it  became,  after  the  lapse  of  that 
limitation,  incapable  of  being  admitted  to 
record  on  the  authentication  aforesaid,  until 
the  passage  of  the  act  of  February  9,  1814 ; 
when,  by  the  7th  section  of  that  act,  before 
recited,  it  became,  I  think,  again  admis- 
sible to  record  on  the  said  authentication, 
but  to  take  effect  as  to  creditors  and  subse- 
quent purchasers  only  from  the  time  of  such 
recordation.  When  that  act  was  passed  the 
deed  in  question  was  good  between  the 
parties,  and  had  been  authenticated  for 
record  according  to  the  then  existing  law ; 
but  had  not  been  recorded  within  the  time 
allowed  by  law,  and  so  was  not  valid  as  to 
creditors  and  purchasers.  It  was  embraced 
both  by  the  letter  and  the  spirit  of  the  said 
7th  section.  But  though  it  thus  became 
again  admissible  to  record,  it  was  not,  in 
fact,  recorded  until  after  the  revisal  of 
1819;  and  the  question  now  is,  whether  its 
admissibility  to  record  was  affected  by  any 
alteration  then  made  in  the  law  regulating 
conveyances. 

In  the  case  of  Lockbridge   v.    Carlisle,    2 
Leigh  186,  it  was  decided  that  the  5th  sec- 
tion of  the   act  of  13th   December  1792  was 
repealed   by  the  5th  and  7th  sections 

121  *of  the  revised   statute  of    1819,    and 
that  deeds  executed   in   Kentucky   in 

1824  and  1826,  acknowledged  before  a  court 
of  that  state,  and  authenticated  according 
to  the  act  of  1792,  were  not  duly  registered 
in  this  state.  The  chancellor,  from  whose 
decree  the  appeal  in  that  case  was  taken, 
held  that  the  two  statutes  might  well  stand 
together,  and  that  the  provision  of  the 
statute  of  1792  was  not  repealed  by  that  of 
the  statute  of  1819 ;  but  his  decree  was  re- 
versed. Brooke,  P.,  in  delivering  the 
court's  opinion,  said:  ^*It  is  very  probable 
that  the  legislature,  by  the  provisions  of 
the  statute  made  in  1819  on  this  subject, 
intended  only  to  facilitate  the  acknowledg- 
ment of  foreign  deeds,  by  extending  the 
authority  to  take  acknowledgments  of  such 
deeds  to  two  justices  of  the  peace  where  the 
party  executing  the  same  resided  in  any  of 
the  United  States  or  the  territories  thereof, 
and  not  to  repeal  the  5th  section  of  the 
statute  of  1792,  which  gave  the  authority 
to  any  court  of  record,  mayor  or  chief  mag- 
istrate, &c. ,  in  every  case  in  which  the  party 
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executing  such  deed  did  not  reside  in  Vir- 
ginia. But,  as  the  authority  in  such  case 
was  by  the  statute  of  1819  restricted  to  the 
case  in  which  the  party  executing  the  deed 
resided  without  the  United  States  and  the 
territories  thereof,  and  as  also  all  laws  of 
a  general  nature  not  published  in  the  new 
Code  were  repealed  by  the  9th  section  of 
the  statute  providing  for  the  republication 
of  the  laws  (1  Rev.  Code,  ch.  1,  p.  16),  the 
5th  section  of  the  statute  of  1792  and  all  the 
subsequent  statutes  on  the  subject  must  be 
considered  as  repealed  by  the  statute  of 
1819."  I  have  referred  thus  fully  to  that 
case,  for  the  purpose  of  showing  the  lean- 
ing of  our  courts  against  constructive  re- 
peals, and  the  grounds  on  which  the  5th 
and  7th  sections  of  the  act  of  1819  were  con- 
sidered as  being  repealed  by  the  5th  section 
of  the  act  of  1792  in  its  application  to  that 
case. 

122  *But  the   question   in   this   case   is 
not  whether,  after  the  revisal  of  1819, 

a  deed  could  be  authenticated  for  record  ac- 
cording to  the  5th  section  of  the  act  of  1792 ; 
but,  whether  a  deed  which,  at  the  time  of  the 
said  revisal,  had  been  duly  authenticated 
for,  and  was  then  admissible  to,  record, 
according  to  the  existing  law,  could  be 
admitted  to  record  on  such  authentication 
after  that  revisal?  By  the  revised  act  of 
1819,  the  legislature  intended  ''to  facilitate 
the  acknowledgment  of  foreign  deeds,"  and 
to  provide  an  easy  mode  of  authentication 
by  two  justices  of  the  peace  where  the  party 
executing  the  same  resided  anywhere  in  the 
United  States.  There  was  no  reason  for 
retaining  the  more  inconvenient  and  ex- 
pensive mode  prescribed  by  the  5th  section 
of  the  act  of  1792  in  regard  to  parties  resid- 
ing out  of  Virginia  but  in  the  United  States ; 
and  such  parties  could  more  easily  conform 
to  the  provision  of  the  act  of  1819  than  of 
that  of  1792.  The  parties  in  Lockridge  v. 
Carlisle  seem  not  to  have  been  informed  of 
the  alteration  made  by  the  act  of  1819,  and 
therefore  conformed  to  the  act  of  1792.  Had 
the  legislature  foreseen  that  such  a  case 
would  occur,  it  would  doubtless  have  re- 
tained the  provision  of  the  act  of  1792,  to 
which  there  could  not  have  been  the  least 
objection,  except  that  it  imposed  unneces- 
sary trouble  and  expense  on  the  parties. 
But  not  having  forseen  such  a  case,  and 
having  passed  laws  inconsistent  with  the 
continuance  of  that  provision,  the  court  in 
the  case  referred  to  was  compelled  to  regard 
the  provision  as  repealed.  But  none  of  this 
reasoning  applies  to  a  case  like  the  present, 
in  which  the  deed  had  already  been  ac- 
knowledged and  certified,  and  was  then 
admissible  to  record  according  to  law.  It 
could  not  have  been  intended  by  the  legis- 
lature, while  facilitating  the  acknowledg- 
ment of  foreign  deeds,  to  require  those  who 
had  already  conformed  to  the  more  trouble- 
some and  expensive   provision  of  the 

123  existing  law,  to  conform  *al80  to  the 
provision    of    the   new    law.     There 

would  have  been  no  reason  in  such  a  require- 
ment, and  it  would  have  been  fraught  with 
inconvenience.    The   death  or  removal  of 


parties    and   lapse  of  time  might  in  many 
cases  render  it  difficult  and  even  impossible 
to   conform   to   the  new  law;  and   it  would 
have  been  unjust  to  require  it,  after  parties 
had  gone  to  the  trouble  and  expense  of  hav* 
ing  their  deeds  authenticated  for  record  ac- 
cording   to   the   provision   of  the  existing^ 
law.     The  legislature  must  have  been  aware 
that  there  were  a  great  many  cases  in  which 
deeds   had  been   authenticated  for  record, 
but    were   not   recorded,  and   in   which    no 
want   of  diligence  could  be  imputed  to   the 
parties,    and   must  have   intended  that  all 
such    deeds  might   be   admitted   to   record 
without    further    authentication.      Not    to 
have  so  intended  and   provided  would  have 
been  a    flagrant  wrong  to  all  such  parties. 
No  such  wrong  was  intended  to  be  done,  or 
has  in  fact  been  done.     These  cases  are  not 
only  in  the  reason  but  are  also  in  the  letter 
of  the  law  of  1819.     The  7th  section  of  the 
act  of  1814,  as  already   stated,    is   substan- 
tially embodied  in  the  12th   section   of   the 
act   of  1819;  and  for  the  same  reasons  that 
have    already  been   assigned  to  show  that 
the  deed  in  this  case  could  have  been  duly 
recorded  under  the  former  section,  it   could 
have  been  duly  recorded   under  the  latter. 
It  was  recorded  after  the  act  of  1819,  to  wit, 
in  1833 ;  and  not  having  been  acknowledged, 
proved    or   certified,    and  delivered  to  the 
clerk  of   the   proper  court   to  be   recorded 
within  the  time  after  the  sealing  and  deliv- 
ery thereof  prescribed  by  that  act,   by  the 
very  terms  of  the  act  the  deed   took   effect, 
as  to  all  subsequent  purchasers,  &c. ,    from 
the  time  when  it  was  certified  and  delivered 
to   the  said  clerk   to  be  recorded,  and  from 
that  time  only,  1  Rev.  Code  364.     *' Several 
statutes  in  pari   materia,    and   relating    to 

the  same  subject,  are  to  be  taken  to- 
124      gether  and  compared,  in  the  *construc- 

tion  of  them,  because  they  are 
considered  as  having  one  object  in  view, 
and  as  acting  upon  one  system.'* — ''And 
the  rule  applies,  though  some  of  the  statutes 
may  have  expired,  or  are  not  referred  to  in 
the  other  acts.  The  object  of  the  rule  ia 
to  ascertain  and  carry  into  effect  the  in- 
tention of  the  legislature ;  and  it  is  to  be 
inferred  that  a  code  of  statutes  relating  to 
one  subject  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent 
and  harmonious  in  its  several  parts  and 
provisions."  1  Kent.  Com.  463.  "Statutes 
are  not  considered  to  be  repealed  by  im- 
plication, unless  the  repugnancy  between 
the  new  provision  and  a  former  statute  be 
plain  and  unavoidable."  Id.  466,  note  b,  and 
cases  cited.  "A.  construction,  which  re- 
peals former  statutes  or  laws  by  implication 
and  divests  long  approved  remedies,  is  not 
to  be  favored  in  any  case."  Id.  citing 
Cowen,  J.,  3  Hill  472.  f^or  a  strong  case  to 
show  that  "virtual  repeals  of  statutes  are 
not  favored  by  courts,  see  Taylor  v.  Shields' 
heirs,  5  Litt.  p.  295 :  And  I  refer  to  the 
Kentucky  cases  more  than  any  other,  be- 
cause they  are  upon  some  of  the  very  stat- 
utes which  are  under  consideration  in  this 
case.  See  also  1  Kent  Com.  455 ;  Dash  v. 
Van  Kleeck,  7  John.  R.  477 ;  and  Whitman  v. 
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Hapg-ood,  10  Mass.  R.  437.  Even  if  my* 
coostmction  of  the  act  of  1819  were  more 
doubtful  than  it  is,  I  would  incline  to  think 
that  the  right  of  the  parties  to  have  the 
deed  in  this  case  recorded  on  authentication 
which  was  legal  and  complete  at  the  pas- 
sage of  that  act,  was  saved  to  them  by  the 
pfoviso  in  the  act  passed  March  12,  1819, 
for  the  republication  of  the  laWs,  providing 
that  the  repeal  of  all  acts  not  published  in 
the  Code  should  not  impair  any  right  ac- 
crued before  the  1st  day  of  January  1820, 
when  the  said  repeal  took  effect,  but  such 
right  might  be  maintained  and  asserted  in 
the  same  manner  as  if  there  had  been  no 
such  repeal.  1  Rev.  Code,  p.  16,  {  9.  f^or 
the  foregoing  reasons,  I  think  the 
125  deed  in  *this  case  was  duly  recorded, 
and  was  therefore  admissible  in  evi- 
dence. 

I  think  the  deed  was  admissible  in  evidence 
on   another  irround.     By  an  act  passed   on 
the  8th  of   December  1792,   it   was  declared 
that  a  deed,  authenticated  as  this  deed  was, 
should  be  evidence  in  all  the  courts  of  record 
within    this   commonwealth  as  if  the   same 
had  been  proved  in  the  said  courts ;  and  this 
continued  to  be  the  law  of  the  land  at  least 
down  to  the  revisal  of  1849,  which  was  after 
the  trial  of  this  case.     The  act  is  published 
entire    as  it  originally  passed,    for  it    was 
never  amended,  in  1  Rev,  Code  1803,  p.  160 ; 
1814,  p.  223,  and  1819,    p.    371.    .It   may   be 
said  that  this  act  was  passed  after  the  deed 
in  this  case  was  authenticated,   and  there- 
fore cannot  apply  to  the  case.     But  the  deed 
being  authenticated  precisely  according   to 
the  directions  of  the  act,  it  surely  could  not 
have  been  necessary  for  the  parties  to  be  at 
the   expense  and  trouble  of  doing  the  vain 
thing  of  having  it  reauthenticated  precisely 
in  the  same  way.     The  legislature  was  pre- 
scribing a  rule  of  evidence :  it  declared  that 
a  paper   authenticated    in   a   certain    way 
should  be  evidence ;  and   this  deed  was  au- 
thenticated precisely  in  that  way.     The  act 
was  remedial,    and  its  application  to  case  ; 
coming  up  to  its  requisitions  at  the  time  of 
its  passage  injured  nobody,  while  it  saved 
unnecessary    trouble    and   expense   to    the 
parties.     The   reason   of  the  act  applies  to 
the   case ;  and   so  do  its  words,  which  are, 
that  all  deeds  executed  by  nonresidents,  '4f 
acknowledged, ' '  Ac. ,   and  *  *  certified, ' '  &c. , 
* 'shall  be  evidence,"  &c.  This  deed  having 
been  so  acknowledged  and  certified,  is  there- 
fore expressly  made   evidence  by   the  act. 
The  fact  is,  this  act,   as  to  deeds  requiring 
recordation,  was  obviously  intended  to  run 
on   all   fours   with  the  act  in  regard  to  the 
authentication  of  deeds  of  nonresidents  for 
record.     So  that  whenever  a  deed  of  a  non- 
resident   was   duly  authenticated  for 
126     record,  it  should  be  duly  *au then tica ted 
as  evidence  in  all  the  courts  of  record 
in   the  commonwealth.     The   similarity   of 
the  language  of  the  two  acts  and  the  reason 
of  the  Sling  indicate  that  such  was  the  leg- 
islative intention.     The  deed   in  this  case 
having   been  duly  authenticated  for  record 
under  the  act  of  1785,    was  therefore  duly 
authenticated  as  evidence  in  all  the  courts 


of  record  by   the   operation   of  the  act   of 
1792. 

The  views  I  have  expressed  on  the  first 
error  assigned  in  the  judgment  renders  it 
unnecessary  to  consider  the  second ;  and  I 
therefore  forbear  to  give  any  opinion  upon 
it.  But,  for  the  foregoing  reasons,  I  am 
for  reversing  the  judgment,  setting  aside 
the  verdict, awarding  a  new  trial,  and  direct- 
ing that  upon  such  new  trial  the  deed,  if 
again  offered  in  evidence,  be  admitted  as  a 
duly  recorded  deed. 

ALLBN  and  SAMUELS,  Js.,  concurred 
in  Moncure's  opinion. 

DANIEL  and  LEE,  Js.,  concurred  in  re- 
versing the  judgment  on  the  last  grounds 
stated  in  the  opinion  of  Moncure,  J. 


127    *Hays  v.    Northwestern    Bank  of  Vir- 
ginia. 

July  Term,  1868,  Lewisbnrff. 

I.  Negotiable  Notes— Payable  Out  of  5Ute— BHect.*— A 

note  for  a  sum  certain,  payable  to  order,  and  ne- 
gotiable and  payable  at  a  bank  out  of  the  state  of 
Virginia,  is  a  note  negotiable  at  a  bank  in  Vtr- 
fflnia.  and  therefore  is  placed  on  the  same  footlncr 
as  foreign  bills  of  exctaang-e,  with  the  like  remedy 
for  recovery  thereof  against  the  maker  and  en- 
dorsers jointly,  and  with  the  like  effect,  except  as 
to  damages. 

a.  Seme— 5MBO— Demand  and  Notice  of  Protest— LI*, 
blllty  of  Maker.— In  such  case  demand  and  notice 
of  protest  for  nonpayment  is  not  necessary  to 
subject  the  maker  of  the  note. 

3.  Jndlclal  Notice— Incorporation  of  Bank— Public  Act.t 
—The  act  incorporating  the  Northwestern  Bank 
of  Virffinia  is  a  public  act,  of  which  the  conru  will 
judicially  take  notice;  and  in  an  action  by  the 
bank  it  is  not  required  to  proTe  its  incorporation. 

This  was  an  action  by  the  Northwestern 
Bank  of  Virginia  against  P.  Hays  and 
others  in  the  Circuit  court  of  Gilmer  county. 
The  facts  of  the  case  are  stated  by  Judge 
Lee  in  his  opinion. 

Fisher,  for  the  appellant. 
Fry,  for  the  appellee. 

LEBy  J-  This  is  a  supersedeas  to  a  judg- 
ment of  the  Circuit  court  of  Gilmer  county, 
on  an  action  of  debt,  in  which  the  defend- 
ant in  error  was  plaintiff,  and  the  plaintiff 
in  error  and  S.  L.  Hays,  J.  F.  W.  Holt  and 
Ro.  Ervin  were  defendants.  The  declara- 
tion  was   that   of   the   holder  against   the 

♦See  the  principal  case  cited  in  Nichols  y.  Porter, 
2  W.  Va.  23. 

See  crenerally,  monographic  noUon  "Bills,  Notes 
and  Checks." 

t  Jndlclal  Notice— Incorporation  of  Bank— Public  Act.— 
That  the  incorporation  of  the  Northwestern  Bank 
of  Virginia  is  a  public  act  of  which  the  courts  take 
judicial  notice,  see  the  principal  case  cited  and 
approved  in  the  following  cases:  Hart  v.  Baltimore, 
etc.,  R.  R.  Co.,  6  W.  Va.  856:  Farmers  Bank  v.  Willis, 
7  W.  Va.  42;  Northwestern  Bank  v.  Machir,  18  W. 
Va.  271. 
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drawer  and  endorsers  jointly  of  a  negotiable 
note.  It  averred  that  P.  Hays  made  his 
note  for  1040  dollars,  payable  to  the  order  of 
S.  I#.  Hays  at  six  months,  negotiable  and 
payable  at  the  Merchants  Bank  of  Baltimore, 
Maryland.  That  S.  L.  Hays  endorsed  the 
said  note  to  Holt,  he  to  Ervin  and  Ervin  to 
plain ti if,  with  notice  of  such  endorse- 
128  ments,  *&c.,  and  that  said  note  was 
duly  protested  for  nonpayment,  and 
notice  given  thereof,  Ac.  By  means  whereof 
and  by  force  of  the  statute,  an  action  ac- 
crued to  the  plaintiff  against  the  defendants 
jointly.  The  defendants  appeared  and  de- 
murred generally  to  the  plaintiff's  declara- 
tion, and  the  plaintiff  joined  in  the 
demurrer.  And  thereupon,  the  demurrer 
being  argued,  was  overruled  by  the  court. 
The  defendants  also  pleaded  nil  debent, 
and  issue  was  joined  thereon.  At  the  trial 
the  plaintiff  gave  in  evidence  the  note  of 
P.  Hays  for  1040  dollars,  dated  January  25, 
1848,  at  six  months,  payable  to  the  order 
of  S.  I/.  Hays,  and  made  negotiable  and 
payable  at  said  Merchants  Bank  in  Balti- 
more; also  the  endorsements  thereon  of  the 
names  of  S.  I#.  Hays,  Holt  and  Ervin.  And 
this  being  all  the  evidence  in  the  cause,  the 
defendants  demurred  to  the  same,  and  the 
plaintiff  joined  in  the  demurrer ;  and  the  jury 
found  a  verdict,  subject  to  the  opinion  of 
the  court  upon  the  demurrer  to  the  evidence. 
And  the  demurrer  being  argued,  the  court 
rendered  judgment  in  favor  of  the  plaintiff 
against  the  defendant,  P.  Hays,  for  the  sum 
of  1040  dollars,  with  interest  and  costs ;  and 
likewise  judgment  in  favor  of  the  other 
defendants  for  their  costs  against  the  said 
plaintiff.  To  this  judgment  Peregrine  Hays 
obtained  a  supersedeas. 

Two  grounds  of  error  are  assigned :  First, 
that  the  court  erred  in  overruling  the  de- 
murrer to  the  declaration ;  and  second,  that 
it  erred  in  giving  judgment  on  the  demur- 
rant's evidence  in  favor  of  the  plaintiff 
against  the  defendant  Peregrine  Hays. 

rpon  the  first  ground,  it  is  contended 
that  an  action  of  debt,  on  behalf  of  the 
holder  against  the  maker  and  endorsers 
jointly  of  negotiable  paper,  lies  only  upon 
foreign  bills  of  exchange,  or  such  nego- 
tiable notes  or  bills  only  as  are  placed  by 
statute  on  the  same  footing  as  foreign  bills 
of  exchange,  and  that  the  note  in  this  case 
stood  upon  the  footing  of  an  inland  and  not 

a  foreign  bill  of  exchange. 
129  *The  act  of  February  5,  1817,  estab- 
lishing the  Northwestern  Bank  of 
Virginia,  &c. ,  places  all  notes  or  bills  nego- 
tiable at  that  bank  on  the  same  footing  as 
foreign  bills  of  exchange,  with  the  like 
remedy  for  recovery  thereof  against  makers, 
drawers,  acceptors,  or  endorsers,  and  with 
like  effect  except  as  to  damages.  2  Rev. 
Code  1819,  ch.  201,  p.  93.  The  note  in  this 
case  was  for  a  sum  certain,  payable  to  the 
order  of  S.  Lt.  Hays  at  a  specified  time,  and 
it  was  expressed  on  its  face  to  be  negotia- 
ble and  payable  at  the  Merchants  Bank  of 
Baltimore,  in  the  state  of  Maryland;  and 
being  within  the  restrictions  and  descrip- 
tion contained  in  the  act   of  March  22,  1837 


(Sess.  Acts  1836-7,  {  6,  p.  66),  it  was  a 
note  negotiable  at  the  Northwestern  Bank 
and  other  banks  of  Virginia,  because  it  was 
payable  at  a  bank,  though  that  bank  was 
in  another  state ;  and  thus  it  was  placed  on 
the  same  footing  as  a  foreign  bill  of  ex- 
change, with  the  like  remedy  for  recovery 
thereof  against  the  maker  and  endorsers 
jointly,  and  with  the  like  effect  except  as 
to  damages. 

I  am  of  opinion,  therefore,  that  on  the 
case  stated  in  the  declaration,  the  action 
could  be  maintained  against  the  maker  and 
the  endorsers  of  the  note  jointly,  and  that 
the  demurrer  to  the  declaration  was  properly 
overruled. 

Upon  the  second  ground  of  error  assigned 
it  is  contended  that  the  evidence  offered  by 
the  plaintiff  was  not  sufficient  to  maintain 
the   action    against   Peregrine   Hays,     the 
maker  of  the  note,  and  that  the  judgment 
should  have   been  in    his  favor  on  the  de- 
murrer to  the  evidence.     The  evidence  of- 
fered  by  the  plaintiff  of   the   demand  and 
protest  of  the  note  was  ruled  out  by  the  court, 
and  the  whole  evidence  given  to  the  jury 
was  the  note  with  the  endorsements  thereon. 
For  want,    therefore,  of  proof  of  a  demand 
and    protest  of  the  note   for  nonpayment, 
the   court  decided   that  the  endorsers  were 
exonerated,    but  held  it  not  necessary 
130      for  *the  plaintiff   to   prove   presenta- 
tion and  demand  of  payment  to  enable 
it  to  recover  against  the  maker.     And    in 
this  the   court  did  not  err.      Watkins    v. 
Crouch  &  Co.,  5  Leigh   522.     But   it   is  in- 
sisted that  the  evidence  .in  support  of  the 
plaintiff's  action   was   insufficient  in  this, 
that   there   was  no  proof  that  the  plaintiff 
was  an  incorporated  institution  authorized 
to   sue;  and  the  case  of  Jackson's  adminis- 
tratrix  V.  The  Bank  of   Marietta,  9  Lreigh 
240,  is  relied  upon  in  support  of  the  objec- 
tion.    That  was  an  action  of  assumpsit  by 
a  bank  alleged  to  have  been  incorporated  by 
an  act  of  the   legislature  of  Ohio ;  the  plea 
was  non  assumpsit,  and  there  was  a  demur- 
rer to  the  plaintiff's  evidence   filed   by   the 
defendant.     The  court  held  that  proof  of  the 
plaintiff's   incorporation   was  necessary  to 
maintain  the  action ;  and  none  having  been 
given,  there  was  judgment  for  the  defend- 
ant.    But  this  is  an  action  by  a  bank  incor- 
porated by  the  legislature  of  Virginia,  and 
the  act  for  its  incorporation  is  a  public  act 
of  which  the  courts  will  judicially  take  no- 
tice.    Stribling  v.  The  Bank  of  the  Valley, 
5  Rand.  132.     In    that    case    the    court    ex 
officio   took  notice  of  the  act  incorporating 
the    Bank  of    the   Valley;  and  the  North- 
western Bank  was  incorporated  by  the  same 
act.     It  was  not  necessary,    therefore,   that 
it  should  have  been  specially  given  in   evi- 
dence to  the  jury. 

I  am  of  opinion  that  there  is  no  error  in 
the  judgment  to  the  prejudice  of  the  plain- 
tiff in  error,  and  that  the  same  should  be 
affirmed  with  costs,  &c. 

The  other  judges  concurred  in  the  opin- 
ion of  Lee,  J. 

Judgment  affirmed. 
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*Craig  V.  Sebrell. 


July  Term.  1852.  Lewlsburff. 


I.  Appfh  Matter  off  Dtacretloa.*— The  mode  in  which 
an  exception  to  an  answer  shall  point  oat  the 
omission  excepted  to.  Is  a  matter  of  practice  dis- 
cretiooary  with  the  court,  and  not  a  subject  of 
appeal. 

».  SsMi  ^mmu\  CmM  at  Bar.— But  if  otherwise,  the 
exception  beincr  sustained  and  the  defendant  hav- 
iiv  filed  another  answer,  there  the  subject  of  the 
exception  properly  ended. 

3.  Dmiw  Rccitala— CoBdualvaneis  of.t— In  a  suit  in 
which  there  is  an  absent  defendant  the  decree 
recites  that  the  cause  came  on  as  to  him  upon  the 
liiU.  Ac.t  and  order  of  publication  duly  executed. 
This  is  conclnsire  that  the  order  was  duly  made« 
pobli»hed  in  the  ne^rapaper  and  posted  at  the 
front  door  of  the  court-house. 

i  SsaiB    Reiercacc  to  Record  la  Another  SaK— Effect.— 

The  decree  referrinsr  to  the  record  of  another  suit 
as  an  exhibit  in  the  cause,  makes  it  a  part  of  the 
record,  thoufirh  it  is  not  referred  to  in  the  bill  or 
answer,  nor  made  an  exhibit  by  an  entry  on  the 
order  book. 

I.  JwiitaniMta— LIco  of— Injaactlon— Case   at    Bar.—A 

jndffment  Is  a  lien  upon  land  in  the  hands  of  a 
purchaser,  though  at  the  time  of  the  conveyance 
execution  upon  the  Judgment  was  suspended  by 
an  injunction.  And  the  lien  exists  thouflrh  the 
jndirment  was  not  docketed,  the  purchaser  having* 
had  notice  thereof. 

The  facts  of  the  case  are  stated  by  Judge 
Lee  in  his  opinion. 

Fisher,  for  the  appellant. 

B.  H.  Smith,  for  the  appellee. 

•Appeals— flatter  of  Discretion.— In  Welch  v.  County 
ODort  2»  W.  Va.  70. 1  S.  £.  Rep.  S43.  it  is  said:  "When 
the  sobject.  upon  which  the  inferior  court  has  acted, 
is  one  within  its  absolute  or  pure  discretion,  its  ac- 
tion cannot  be  reviewed.  See  Craio  v.  Sebrell,  9  Oratt 
Bt:  Boeress's  Heirs  v.  Robinson's  Heirs,  5  W.  Va.. 
STiiabus,  pt.  8,  p.  402,  and  p.  413;  Exports  Yeairer,  11 
Oratt  055;  French  v.  Noel.  22  Gratt  454;  Heln  v. 
Smith.  IS  W.  Va..  syllabus,  pt  I,  p.  86B." 

*Smmt  Decrees  Redtala— Condaslvcness  of.— In  a 
ialt  in  which  there  is  an  absent  defendant  the  de- 
cree recites  that  the  cause  came  on  as  to  him  upon 
the  bill.  etc.  and  order  of  publication  duly  executed, 
this  is  conclusive  that  the  order  was  duly  made, 
pablished  in  a  newspaper  and  posted  at  the  front 
door  of  the  courthouse.  For  this  proposition,  see 
the  principal  case  cited  and  approved  in  the  f  ollow- 
inff  cases:  Moore  v.  Holt  10  Oratt  SUS;  Mustard  v. 
Wohlford,  15  Gratt  844,  andno^^;  Durrett  v.  Davis, 
M Gratt  313;  Seattle  v.  WiUdnson.  80  Fed.  Rep.  649; 
Arnold  V.  Arnold.  11  W.  Va.  460;  Scott  v.  Ludinfir- 
too.  14  W.  Va.  892. 

Bat  if  the  decree  does  not  state  that  the  order  of 
mblicationwas  "duly  executed,"  oblection  for  want 
of  due  publication  acrainst  the  absent  defendant 
nuy  be  taken  by  the  other  defendants  who  may  be 
affected  by  the  decree,  and  this  even  in  the  appel- 
late court  McCoy  v.  McCoy,  9  W.  Va.  444,  446,  cltlnsr 
the  principal  case.  See  the  principal  case  cited  in 
Findley  v.  Smith,  42  W.  Va.  806, 26  S.  E.  Rep.  378. 

Mts— Decree— Reference  to  Record  of  An- 
5«lt— Record.— In  Tracey  v.  Shumate,  22  W.  Va. 
UL  it  is  said :  "It  appears  on  the  face  of  this  decree  of 


LEEf  J.  This  ia  an  appeal  from  a  decree 
of  the  Circuit  court  of  Mason  county,  in  a 
cause  in  which  the  appellee  Sebrell  was 
complainant  and  the  appellant  Ci^lg  and 
one  Samuel  W.  Price   were  defendants. 

The  bill  was  filed  seeking  to  subject  cer- 
tain property  claimed  and  held  by  the  de- 
fendant Craig'  to  the  satisfaction  of  a 
judgment  recovered  by  the  appellee  against 
the  said  Price,  and  which  it  was  al- 
132  leged  constituted,  *at  the  time  of  its 
rendition,  a  lien  upon  the  said  prop- 
erty. Price  being  at  that  time  the  owner 
thereof. 

Price  was  treated  in  the  bill  as  an  absentee 
from  the  commonwealth,  and  the  process 
against  him  was  returned  ^^not  found;" 
nor  did  he  at  any  time  answer  the  bill  or 
ap(>ear  in  the  cause. 

Craig  answered  the  bill,  contesting  the 
complainant's  right  to  subject  the  property 
in  question  on  various  grounds.  To  his 
answer  the  complainant  filed  an  exception 
for  his  omission  to  answer  one  allegation 
of  the  bill  alleged  to  be  material,  but  Craig 
insisted  that  the  exception  was  not  well 
taken.  The  court,  however,  sustained  the 
exception,  and  required  him  to  file  another 
answer;  which  was  done. 

The  cause  came  on  to  be  heard  on  the  bill, 
answer,  replication  and  exhibits,  the  papers 
in  an  injunction  case  of  said  Price  against 
said  Sebrell,  decided  in  the  same  court  at 
a  previous  term,  and  an  order  of  ptibli ca- 
tion returned  duly  executed ;  and  the  court 
thereupon  pronounced  a  decree  maintaining, 
the  right  of  the  complainant  to  charge  an 
interest  in  the  property  in  question  by  way 

May  80. 1877,  that  the  court  referred  to  and  based 
its  decree  in  part  on  the  record  in  this  old  chancery 
suit  which  record  was  a  record  of  the  same  court; 
and  accordiuff  to  the  decisions  in  Craia  v.  Sd>r&ll,  9 
Gratt  paffe  181,  and  Richardson  v.  Donehoo.  10  W. 
Va.  pa^e  086.  this  reference  in  a  decree  to  the  rec- 
ord in  another  suit  in  the  same  court  makes  th^  rec- 
ord of  the  suit  referred  to  a  part  of  the  record  In 
the  cause,  in  which  the  decree  maklufir  such  refer- 
ence Is  entered." 

See,  in  accord,  cltinfir  the  principal  cas^,  Sturm  v. 
Fleming.  22  W.  Va.  415;  Richardson  v.  Donehoo.  10 
W.  Va.  711 :  Bias  V.  Vlckers,  27  W.  Va.  401..  . 

In  Hall  V.  Hall.  12  W.  Va.  15.  it  is  said:  "Every  mat- 
ter adjudicated  becomes  a  part  of  Its  record,  which 
thenceforth  proves  itself,  without  referrlnir  to  the 
evidence  on  which  it  has  been  adjudicated.  Voor- 
heesv.  The  Bank  of  the  United  Sutes.  JO  Peters 
449.  471;  Cooper  v.  Reynolds,  10  Wall.  808;  Craia  «?. 
Sebrell,  9  Oratt.  isu  Baylor's  Lessee  v.  Dejarnette,  18 
Gratt  172,173:  Fishery.  Bassett  9  Leisrh  119;  Smith 
V.  Henninff,  10  W.  Va.  600,  27  Gratt  024." 

Also,  in  Kesterv.  Lyon,  40  W.  Va.  100,  20  S.  E.  Rep. 
986,  it  Is  said:  "In  chancery  all  exhibits  with  a  bill 
or  answer  are  parts  of  that  bill  or  answer,  and,  sren- 
erally,  where  one  paper  refers  to  another  in  a  man- 
ner so  as  to  Identify  it  that  other  paper  is  a  part  of 
the  paper  ref crrinsr  to  it.  Gunn  v.  Railroad  Co. .  87  W. 
Va.  421. 10  S.  E.  028,  and  citations  in  opinion:  Barb. 
Ch.  Prac.  845;  Bias  v.Vickers,  27  W.  Val  401.  and 
cases  cited:  Craia  v.  Sebrell,  9  Oratt.  I3i\  Tracey  v. 
Shumate,  28  W.  Va.  470. " 
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of  lien,  and  directing  a  sale  of  such  interest 
for  satisfaction  of  his  demand  if  the  same 
should  not  be  paid  within  thirty  days.  To 
this  decree  Craig  obtained  a  supersedeas 
from  this  court. 

The  ground  of  objection  taken  and  relied 
upon  by  the  appellant  is,  that  the  court 
erred  in  sustaining  the  exception  to  his  an- 
swer,, bc^cause,  as  he  alleges,  the  exception 
was  not  well  taken,  in  that  it  failed  to  gi^e 
the  page  of  the  bill  on  which  the  allegation 
omitted  to  be  answered  was  to  be  found. 
This  was  purely  a  matter  of  practice  within 
the  discretionary  control  of  the  court;  and 
a  departure  from  what  may  have  been  the 
previous  course  of  the  court  upon  that  sub- 
ject would  certainly  furnish  no  ground  for 
reversing  the  decree.  Besides,  the  party 
submitted  to  the  order  of  the  court  requir- 
ing him  to  file  a  better   answer,    and 

133  Mid   file   another    accordingly;    and 
there    the    subject  of   the  exception 

properly  ended. 

The  next  objection  is,  that  the  court  erred 
in  hearing  the  cause  at  the  time  it  rendered 
it^  decree,  because,  as  it  is  alleged.  Price 
had  not  been  brought  before  the  court  either 
by  an  answer,  or  subpoena  served,  or  order 
of  publication  duly  executed. 

It  is  certainly  correct  that  no  decree 
should  be  rendered  affecting  the  interest  of 
an  absent  defendant,  unless  it  appear  (if 
he  be  not  otherwise  brought  before  the 
court),  that  he  has  been  regularly  proceeded 
against  by  order  of  publication  duly  pub- 
lished in  a  newspaper  and  posted  at  the 
front  door  of  the  court-house.  Hadfield  v. 
Jameson,  2  Munf.  53.  And  it  would  seem 
that  the  objection,  for  want  of  due  publica- 
tion against  the  absent  defendant,  may  be 
taken  by  other  defendants  who  may  be 
affected  by  the  decree  against  him ;  and  if 
made  in  the  appellate  court,  will  prove 
fatalt  though  the  absent  defendant  were  not 
a  party  in  the  appeal.  Hunter's  ex*ors  v. 
Spotswood,  1  Wash.  145;  Gibson  v.  White, 
3  Munf.  94.  In  many  cases  the  affidavit  of 
nonresidence,  the  award  of  the  order  of 
publication,  and  the  proof  of  its  due  execu- 
tion, appear  as  part  of  the  record,  and  in 
this  way  the  appellate  court  can  readily  see 
that  due  publication  has  been  made.  But 
this  is  not  the  only  mode  in  which  it  may 
be  made  to  appear  to  the  appellate  court. 
It  has  been  held  to  be  sufficient  where  the 
decree  states  that  publication  had  been  duly 
made ;  and  1  Wash,  and  3  Munf.  ubi  supra. 
In  the  case  of  Hunter  v.  Spotswood,  supra, 
the  decree  was  reversed  and  the  cause  re- 
manded, because  the  fact  of  publication 
nowhere  appeared  in  the  record:  and  the 
chancellor  having  amended  his  decree  by 
stating  that  evidence  of  publication  was 
before  him,  the  cause  went  back  to  the  court 
of  Appeals,  and  the  decree  was  there 
affiritied.'  'In  this  case  Price  was  treated  as 
an  absent  defendant  in  the  bill,  and  the 
subpq^na  against  him  was  returned  not 
feund;    and  the  chancellor  states   in 

134  his  decree  that  the  cause  *was  heard  on 
the  bill,  &c. ,  and  the  order  of  publica- 
tion returned  duly  executed.     Thus  it  must 


be  inferred  that  the  manner  of  proceedin^^ 
against  the  nonresident  Price  was  in  the 
mind  of  the  chancellor,  and  the  subject  of 
his  consideration  at  the  time  he  pronounced 
his  decree ;  and  that  decree  must  be  regarded 
as  solemnly  affirming  that  there  was  an 
order  of  publication  duly  taken  against 
Price,  and  that  it  was  duly  published  and 
posted  as  the  law  directs;  otherwise,  it 
could  in  no  sense  be  said  to  have  been  duly 
executed ;  and  the  verity  of  the  record  upon 
this  point  is  not  to  be  called  into  question 
by  any  averment  or  proof  to  the  contrary. 
Calwells  V.  Shields,  &c.,  2  Rob.  R.  305.  I 
am  of  opinion  that  the  objection  made  upon 
this  ground  cannot  be  maintained. 

The  next  ground  of  error  assigned  is, 
that  the  court  erred  in  looking  into  the 
papers  of  the  injunction  case  of  Price  ▼. 
Sebrell,  upon  the  hearing  of  this  cause.  It 
does  not  distinctly  appear  whether  the 
papers  at  large  of  that  case,  or  only  certain 
abstracts  of  judgments  and  a  copy  of  an 
injunction  bond,  taken  from  that  case,  were 
read  on  the  hearing  of  this  cause ;  nor  is  it 
material  how  this  was.  I  cannot  perceive 
how  the  reading  of  all  or  any  of  the  papers 
of  that  cause  did  or  could  prejudice  the  de- 
fendants on  the  hearing  of  this,  excepting 
that  it  disclosed  the  fact  that  the  defendant 
Craig  was  the  surety  of  Price  in  the  injunc- 
tion bond  given  by  him  for  the  purpose  of 
enjoining  proceedings  under  this  very  judg- 
ment, and  thus  maintains  the  allegation  of 
the  bill  of  notice  on  the  part  of  Craig  of 
the  complainant's  judgment  when  he  subse- 
quently took  his  deed  of  trust:  and  to 
ascertain  this,  the  injunction  case  might 
properly  have  been  looked  into.  But  in 
truth  the  principal  if  not  the  only  influence 
of  the  injunction  cause  was  beneficial  to  the 
defendants ;  because  from  it  the  amount  of 
the  complainant's  demand  in  this  case  was 
considerably   reduced;  and   the   record  also 

verifies  a  fact,  which  seems  to  have 
135      been   relied    *upon   by   Craig   at    the 

h'  aring  of  the  cause,  and  which  no 
otherwise  appeared,  that  he  had  taken  his 
deed  of  trust  pending  the  injunction,  and 
whilst  execution  upon  the  judgment  was 
suspended.  The  objection  that  this  injunc- 
tion case  should  not  have  been  looked  into, 
because  it  had  not  been  made  part  of  this 
case  by  the  bill  or  answer,  nor  made  an 
exhibit  by  any  entry  on  the  order  book,  is 
sufficiently  answered  by  the  decree,  which 
itself  makes  it  an  exhibit  in  this  cause. 

The  last  objection  taken  is,  that  the  court 
erred  in  allowing  the  lien  of  the  appellee's 
judgment;  and  it  is  added,  '4t  will  be  per- 
ceived that  Price  was  but  a  security."  I 
perceive  no  reason  why  this  judgment 
should  not  have  been  held  to  be  a  lien  upon 
the  land  of  Price,  which  he  subsequently 
conveyed.  That  Price  was  but  a  surety  in 
the  original  debt,  that  there  was  a  consid- 
erable lapse  of  time  after  the  judgment 
before  the  conveyance,  and  the  fact  that  at 
the  time  it  was  executed  execution  was  sus- 
pended by  the  injunction,  though  relied 
upon  by  the  defendant  Craig  in  his  de- 
fence,    constituted     no     valid     objection. 
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Cnu^,  in  bis  answer,  does  not  deny  the  al- 
leviation of  the  bill  that  be  had  full  notice 
of  the  judgement  when  he  took  his  deed  of 
tmst;  and  it  appears  he  was  himself  Price's 
security  in  the  injunction  to  this  very 
judgment ;  so  that  the  lien  of  the  judgment 
was  unafiFected  as  against  Craig,  even  if 
never  doclceted  in  the  County  court ;  and  no 
reason  appears  why  it  should  not  have  been 
enforced  in  the  manner  directed  by  the  de- 
cree against  the  property  in  the  hands  of 
Craig. 

I  am  of  opinion,  therefore,  that  there  is 
no  error  in  the  decree  of  which  the  appel- 
lant can  complain,  and  that  the  same  should 
be  affirmed  with  costs  to  the  appellee. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Decree  affirmed. 


136  'Reed  v.  Cline's  Heirs. 

July  Term«  1868.  Lewisburff. 

I.  bsneOnt  off  Chancery— When  Improper.*— In  a  salt 
in  equity,  if  tbere  be  no  conflict  between  different 
portions  of  the  evidence,  no  ambiffulty  or  uncer- 
tainty In  it.  but  a  simple  failure  to  prove  material 
fact&.  it  is  improper  to  direct  an  issue. 

a.  SoHw-  Decree  DlrecUog— When  Appealable. t— There 
may  be  an  appeal  from  a  decree  directinff  an  issue, 
where  the  decree  impliedly  involves  a  settlement 
of  the  principles  of  the  cause. 

The  case  is  stated  by  Judge  Samuels  in 
his  opinion. 

Price,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

SAMUELS,  J.  Abraham  Cline  filed  a  bill 
in  chancery  in  the  Circuit  Superior  court  of 
law  and  chancery  for  Wood  county,  against 

•Usae  Oat  of  Chancery— Whoa  Improper.— If  there 
be  no  conflict  between  different  portions  of  the  evi- 
dence, no  ambiguity  or  uncertainty  in  it,  but  a 
simple  failure  to  prove  material  facts,  it  is  improper 
to  direct  an  issue.  Rohrer  v.  Travers,  11  W.  Va.  158, 
1M.  citinc  the  principal  case  and  Pryor  v.  Adams,  l 
Call  ae.  See,  in  accord,  the  principal  case  also  cited 
in  Noble  v.Davies  (Va.).  4  S.  E.  Rep.  211;  Wise  v. 
Lamb,  B  Qratt.  907.  See  also,  monographic  nots  on 
'Issue  Out  of  Chancery*'  appended  to  Lavell  v. 
Gold,  ZS  Qratt.  473. 

SaoM— Qaestioa  of  Sound  Jodidal  Discretion.— See 

principal  case  cited  in  Beverley  v.  Walden,  80  Oratt 
147. 154.  ^nd/ocl-note;  Miller  v.  WilU,  96  Va.  861,  28  S. 
E.  Bep.  317. 

♦Ssf  Dfcitif  Directing— When  Appealable.— Where 
^  decree  directing  an  issue  out  of  chancery  in* 
▼olvee— though  by  implication— a  settlement  of  the 
principles  of  the  canse.  there  may  be  an  appeal  from 
such  decree.  See  principal  case  cited  as  authority 
for  this  proposition  in  Wise  v.  Lamb,  0  Qratt.  809; 
Elder  v.  Harris,  76  Va.  71.  78;  Carter  v.  Carter,  82  Va. 
OB;  Alexander  v.  Byrd.  86  Va.  696,  8  S.  E.  Rep.  677; 
Wood  V.  Harmison,  41  W.  Va.  881.  28  S.  E.  Rep.  602; 
f90t-neU  to  Garrett  v.  Bradford*  28  Qratt.  600.  See 
tlso.  monographic  noU  on  "Issue  Out  of  Chancery** 
appended  to  Lavell  v.  Qold.  26  Qratt  478. 


Parkinson  Reed  and  others,  praying  for  the 
specific  execution  of  a  contract  for  the  sale 
of  fifty  acres  of  land.  The  L  ill  alleged  that 
one  TTriah  Ingraham,  whilst  he  and  one 
Dayid  Holden  held  an  equitable  title  to  a 
larger  tract,  of  which  this  fifty  acres  was 
part,  sold  to  one  Charles  Thompson  that 
quantity,  and  gave  him  a  bond  with  c^ndi* 
tion  for  the  conveyance  of  title:  that 
Thompson  assigned  this  bond  to  one  B^rench ; 
that  French  assigned  it  to  complainant 
Cline;  that  these  assignments  were  for 
valuable  considerations;  that  Thompson, 
French  and  Cline  had  each  paid  the  price 
he  contracted  to  pay ;  that  the  bond  was 
lost,  and  therefore  not  produced;  that  the 
defendant  Reed,  and  those  under  whom  he 
derived  title,  had  notice  of  the  equity  as- 
serted by  complainant.  Cline  having  died, 
the  suit  was  revived  by  his  heirs.  Parkin- 
son Reed,    who  is  invested   with  the 

137  legal  *title,  derived   through   several 
successive  conveyances,  answered  the 

bill,  putting  in  issue  the  material  facts  on 
which  complainants  rest  their  claim  for 
relief ;  relying  on  the  statute  of  limitations, 
and  insisting  that  the  staleness  of  com- 
plainants' demand  should  defeat  his  claim 
for  the  relief  prayed.  The  cause,  having 
remained  in  the  court  near  seven  years,  was 
brought  to  a  hearing  on  the  matters  thus 
ip  issue  between  the  parties.  The  evidence 
adduced  by  complainants  did  not  prove  the 
execution  of  the  bond,  or  its  terms,  br  the 
performance  of  those  terms;  the  loss  was 
not  proved,  nor  that  French  or  Cline  had 
made  any  contract  whatever  in  regard  to  it. 
The  proof  was  defective  to  show  at  what 
time  Thompson  made  his  contract,  whatever 
it  was,  with  Ingraham;  it  is  probable, 
however,  that  it  was  more  than  twenty 
years  before  filing  this  bill. 

On  the  hearing,  the  court  directed  issues 
to  be  made  up  and  tried  on  the  common 
law  side  of  the  court  by  a  jury,  to  ascertain 
whether  such  title  bond,  as  is  set  out  and 
alleged  in  the  bill,  was  ever  executed ;  and 
whether  it  was  assigned  and  transferred  to 
the  ancestor  of  the  plain tifF,  as  alleged ; 
whether  it  was  lost  or  destroyed,  and  if  so, 
what  were  its  contents,  and  whether  Park- 
inson Reed  had  notice  thereof  before  his 
purchase  and  the  payment  of  the'  purchase 
money.  From  the  decree  directing  these 
issues,  an  appeal  is  taken  to  this  court. 

The  courts  of  chancery  jurisdiction  have 
a  legal  discretion  on  the  propriety  of  direct- 
ing issues:  their  action  in  regard  thereto 
may  be  reviewed  by  an  appellate  tribunal. 
Stanard  v.  Graves,  2  Call  310.  If  there  be 
no  conflict  between  different  portions  of 
the  evidence,  no  ambiguity  or  uncertainty  in 
it,  but  a  simple  failure  to  prove  material 
facts,  it  is  improper  to  direct  an  issue. 
Pryor  v.  Adams,  1  Call  332,  and  other  cases 
in  this  court.  If  the  Circuit  court  had 
observed   this  rule   of  practice,    well 

138  established   by  the  decisions  of  *this 
court,  the  issues  would  not  have  been 

directed,  but  the  bill  would  have  |>een   dis- 
missed. 
It  is  suggested,  however,  that  as  the  de* 
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cree  6t  the  Circuit  court  is  interlocutory 
merely,  as  it  does  not  direct  the  payment  of 
money,  or  the  change  of  title  or  possession 
of  property,  as  it  does  not  settle  the  princi- 
ples of  the  case,  the  appeal  was  psematurely 
taken  to  this  court.  The  decree  directing 
the  issues  must  be  understood  as  settling 
the  principles  of  the  cause  to  this  extent; 
if  the  jury  should  find  the  issues  favorably 
to  complainants,  they  should  have  the  relief 
prayed  for,  otherwise  it  would  be  an  idle 
waste  of  time  and  cost  to  try  the  issues  at 
all.  Regarding  the  decree  of  the  Circuit 
court  in  this  light,  and  holding  that  it  set- 
tles the  principles  of  the  case  erroneously 
in  deciding  that  the  statute  of  limitations 
and  the  staleness  of  the  demand  are  not 
sufficient  defences  against  the  complain- 
ant's demand,  I  am  of  opinion  that  this 
court  may  take  cognisance  of  the  appeal. 
I  am  of  opinion  to  reverse  the  decree  and 
dismiss  the  bill  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Decree  reversed. 


139       ^Willard  v.  Overseers  of  the  Poor  of 

Wood  County. 

July  Term,  18S2,  Lewisbarsr. 

1.  Patatlve   Father*— Liability  -  Cue   at   Bar.  — The 

■  County  court  makes  an  order  airainst  the  putatire 
father  of  a  bastard  child,  that  he  shall  pay  to  the 
overseers  of  the  poor  twenty  dollars  a  year  for 

.  seven  years.  Though  the  overseers  of  the  poor 
may  never  have  paid  anythinir  for  the  support  of 
the  child,  they  are  entitled  to  recover  these  annual 
sums  from  the  putative  father. 

a.  Courts  of  Appeal— Practice— Case  at  Bar.— In  such  a 
case,  the  County  court  having  decided  in  favor  of 
the  putative  father,  and  the  overseers  of  the  poor 
havinsr  spread  the  facts  upon  the  record  by  an 
exception,  and  taken  an  appeal  to  the  Circuit 
court  that  court,  upon  reversing  the  Judfirment  of 
the  County  court  should  not  send  the  cause  back 
for  anew  trial,  but  should  render  a  Judgment  in 
favor  of  the  overseers  of  the  poor  for  the  amount 
a^ppearinsr  to  be  due,  but  without  interest 

The  case  is  stated  in  the  opinion  of  the 
court. 

There  was  no  counsel  for  the  appellant. 
Fry,  for  the  appellees. 

SAMUELS,  J.,  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error,  as  security,  was 
bound,  jointly  and  severally,  with  his  prin- 
cipal in  a  recognizance  taken  before  the 
County  court  of  Wood  county,  with  condition 
that  the  principal  should  pay  the  sum  of 
twenty  dollars  annually  for  seven  years  to 
the  overseers  of  the  poor  of  Wood  county, 
for  the  support  of  a  bastard  child,  of  which 
the  piincipal  was  adjudged  to  be  the  father. 
Five  of  these  installments  having  fallen 
due,    and   being   in    arrear,    the  overseers, 

*See  monographic  note  on  "Parent  and  Child"  ap- 
pended to  Armstronir  v.  Stone,  9  Gratt  108. 


under  the  statute  2  Rev.  Code,  p.  273,  {  31, 
gave  notice  to  Willard  alone  of  a  mo- 

140  tion  *to  be  made  in  the  County  court 
of  Wood  county  for  the  installments 

thus  in  arrear,  with  interest.  After  some 
delay  the  cause  was  tried  before  the  County 
court,  which  overruled  the  motion,  and 
gave  Willard  a  judgment  for  his  costs. 

A  bill  of  exceptions  was  taken  by  the  over- 
seers of  tfie  poor  to  the  decision  of  the 
court:  it  sets  forth  the  facts  on  which  the 
County  court  acted.  The  facts,  on  the  part 
of  the  plaintiff  below,  consisted  of  the  notice 
above  stated,  and  its  service ;  the  record  of 
the  County  court,  in  the  case  in  which  the 
principal  was  adjudged  to  be  the  father  of 
the  bastard  child,  and  the  recognizance; 
the  fact  that  the  parties  making  the  motion 
were  the  overseers  of  the  poor  of  Wood 
county,  and  that  the  motion  was  made  by 
their  authority.  After  stating  the  facts, 
shewn  on  behalf  of  the  plaintiffs  below,  the 
bill  of  exceptions  states:  **This  being  all 
the  evidence  offered  by  the  plaintiff,  the 
defendant  then  offered  J.  T.,  who  proved 
that  A.  S.  asked  the  witness  to  use  his 
name,  which  was  sanctioned,  he  recogniz- 
ing said  S.  as  acting  attorney  for  the  over- 
seers of  poor;  does  not  know  that  any 
money  has  ever  been  paid  by  the  overseers 
of  the  poor." 

The  cause  was  carried  by  writ  of  superse- 
deas to  the  Circuit  Superior  court  of  law 
and  chancery  for  Wood  county,  which  re- 
versed the  judgment  of  the  County  court, 
and  remanded  the  cause  for  a  new  trial. 
The  cause  is  brought  here  by  a  writ  of 
supersedeas  to  this  judgment  of  the  Circuit 
court. 

It  is  objected  by  the  plaintiff  in  error  that 
the  bill  of  exceptions  is  defective,  in  omit- 
ting to  state  that  the  facts  therein  set 
forth,  as  proven  by  Willard,  were  all  the 
facts  proven  by  him,  and  that,  therefore, 
this  court  cannot  determine  whether  the 
judgment  of  the  County  court  was  right  upon 
the  facts  before  it.  This  court  has  fre- 
quently decided  that  a  bill  of  exceptions 
to  the  decision  of  a  court,  rendering  a 
judgment,  should  set  forth  the  facts 
appearing  on  the  trial:  this  is  neces- 

141  sary  *to  enable  an  appellate  tribunal 
to  determine  whether  the  court  below 

decided  the  law  correctly  on  the  facts  of  the 
case.  Bennet  v.  Hardaway,  6  Munf .  125 ; 
Carrington  v.  Bennett,  1  Leigh  340; 
Ewing  V.  Ewing,  2  Lreigh  337.  The  bill  of 
exceptions  in  this  case,  after  stating  the 
facts  proven  on  the  part  of  the  plaintiffs, 
says  the  defendant  then  offered  J.  T.,  who 
proved  the  facts  set  forth  in  the  bill  of  ex- 
ceptions, from  which  it  must  be  inferred 
that  he  proved  nothing  else.  Holding, 
therefore,  that  this  court  has  all  the  facts  be- 
fore it,  it  seems  that  the  county  court  erred 
in  overruling  the  motion;  although  the 
overseers  may  never  have  paid  anything  for 
the  support  of  the  child,  yet  the  child  was 
chargeable  to  the  county,  and  the  plaintiff 
in  error  was  bound  to  pay  the  amount  se- 
cured by  the  recognizance  in  relief  of  the 
county. 
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I  am  therefore  of  opinion  there  is  no  error 
in  so  mttch  of  the  judg-ment  of  the  Circuit 
Saperior  court  of  law  and  chancery  for 
Wood  county  as  reverses  the  judgment  of 
the  County  court  with  costs.  But  I  am  fur- 
ther of  opinion  that  there  is  error  in  so 
much  thereof  as  remands  the  cause  to  the 
County  court  for  a  new  trial.  The  court 
should  have  proceeded  to  render  a  judgment 
for  one  hundred  dollars,  the  amount  in  ar- 
rear  under  the  recognizance,  with  the  costs 
expended  in  the  County  court:  no  interest 
should  be  allowed,  for  the  reasons  g'iven  by 
Judge  Carr,  in  Jacobs  v.  Hill,  2  I^eigh  393, 
400. 

The  judgment  of  the  Circuit  court  should 
be  aflSrmed,  so  far  as  it  reverses  that  of  the 
County  court  with  costs;  but  so  far  as  it 
remands  the  cause  to  the  County  court  for 
a  new  trial,  it  should  be  reversed ;  and  this 
court,  proceeding'  to  give  such  judgment  as 
the  court  below  should  have  given,  should 
render  judgment  in  favor  of  defendants  in 
error  for  100  dollars,  and  the  costs  of  the 
County  court;  and  also  the  costs  in  this 
court,  as  being  the  parties  substantially 
prevailing'. 


142       *Cook,  Sheriff,  &  als.  v.  Hays. 

July  Term,  1868.  Iiewlsborff. 

I.  CMBty  Levy— Orders  of  Court— ColUtersl  Questloii. 
inf*  Ceee  at  Bar.— A  (bounty  court  taavinff  laid  the 
Goanty  levy,  and  directed  the  sheriff  to  pay  cer- 
tain claims  upon  the  connty  out  of  It,  and  the 
sheriff  having  received  the  commi8sioner*B  book 
and  proceeded  to  collect  the  levy  as  far  aa  Itcoald 
be  collected,  and  returned  a  list  of  insolvents; 
npon  a  motion  by  one  of  the  creditors  of  the 
onmty.  whose  claim  was  directed  to  be  paid  out  of 
the  levy,  against  the  sheriff  and  his  sureties  to 
recover  the  amount  it  is  not  competent  for  the  de- 
fendants to  object  that  the  County  court  was  not 
lec^ally  constituted  to  be  authorized  to  lay  the 
levy  when  it  was  done;  nor  can  they  object  that 
the  commissioner's  book  was  Irregularly  made 
out  and  not  properly  authenticated. 

a.  S— 8  Amotint  Collected  Not  Sufficieiit  to  Pay 
rielnii  Presmnptloa— Case  at  Bar.— The  amount 
collected  by  the  sheriff  not  belnsr  sufficient  to  pay 
all  the  claims  directed  to  be  paid  out  of  it,  in  the 
ahsence  of  proof  that  the  sheriff  has  paid  the 
claims  other  than  that  of  the  plaintiff,  the  law 
will  not  presume  that  he  had  paid  them. 

I.  5aaie— 5aaM— Demaad  upon  Sheriff— Walvert— Case 
St  Bar. —In  such  case  a  demand  upon  the  sheriff 

•Orders  of  Coart— Collateral  Questioning.- For  the 

proposition  that,  where  a  court  has  Jurisdiction  of 
the  subject,  its  orders  cannot  be  attacked  in  a  col- 
lateral proceeding,  see  the  principal  case  cited  and 
followed  in  Shelton  v.  Jones,  98  GratL  808,  and  fiot4\ 
Ballard  v.  Thomas.  19  OratL  22,  and  noU, 

^Appellate  Practice— Failure  to  Object  to  Evidence  In 
Uwer  Co«irt— Walyer.— In  Murdock  v.  Ins.  Co.,  88  W. 
Va.  415.  IDS.  £.  Bep.  779,  it  is  said:  "No  objection 
was  made  or  exception  taken  to  the  introduction  of 
eTidence  that  Hare  was  the  owner  of  the  absolute 
property  in  the  barve.  Had  this  objection  been 
made  in  the  trial  court,  it  could  have  been  remedied 
nnder  our  statute  of  amendment.    Not  hayinsr  been 


is  necessary  to  sustain  a  motion  avainst  a  sheriff 
and  his  sureties.  But  no  objection  for  want  of  a 
demand  havinsr  been  made  in  the  court  below, 
and  the  notice  averring  the  demand,  and  the 
Judgment  firtviuff  a  credit  for  a  part  of  the  debt  as 
paid  on  the  day  it  was  demandable,  this  is  suffi- 
cient proof  of  a  demand. 

See   the  opinion   of  Samuels,    J.,    for   a 
statement  of  the  case. 

Fisher,  for  the  appellant. 
Price,  for  the  appellee. 

SAMUELS,  J.  The  County  court  of 
Gilmer,  at  its  June  term  1847,  laid  a  county 
levy  of  2  dollars  50  cents  on  each  of  five 
hundred  and  seventeen  titheables,  and  di- 
rected the  plaintiff  in  error,  Cook,  who  was 
sheriff,  to  collect  that  levy  and  pay  the 

143  creditors  *of  the  county,  of  whom  the 
defendant  in  error  was  one.     His  debt 

amounted  to  440  dollars.  On  the  9th  of 
February  1848,  the  defendant  in  error,  pro- 
ceeding* under  the  statute,  Supplement  Rev. 
Code,  p.  194,  i  3,  caused  a  notice  to  be  served 
on  the  plaintiffs  in  error,  informing  them 
that  at  the  next  Circuit  Superior  court  of 
law  and  chancery  for  Gilmer  county,  he 
would  move  said  court  for  judgment  against 
them  for  his  debt  of  440  dollars  aforesaid, 
with  interest  from  the  1st  of  November  1847, 
when  the  notice  alleged  the  same  was  law- 
fully demanded,  until  paid,  and  the  costs; 
and  moreover,  for  the  default  of  the  sheriff, 
that  judgment  would  be  asked  against  him 
for  damages  not  exceeding  the  rate  of  fif- 
teen per  cent,  per  annum. 

On  the  return  of  the  notice  the  parties 
appeared.  The  defendants  in  error  resisted 
a  recovery,  by  alleging  that  the  County 
court  of  Gilmer  had  not  been  duly  convened 
at  the  June  term  1847,  to  lay  the  levy ;  that 
it  was  not  then  properly  constituted  to  per- 
form that  duty.  They  objected  to  the  prop- 
erty book  returned  by  the  commissioner  of 
the  revenue,  as  evidence,  because  it  was 
not  properly  authenticated,  and  that  it  was 
not  proper  in  form  or  in  substance.  They 
insisted  and  showed  that  after  deducting 
one  hundred  and  forty-four  delinquent 
titheab|es,  there  did  not  remain  enough  of 
those  who  were  solvent  to  pay  the  amount 
which  the  sheriff  was  directed  to  pay  out. 
It  appeared  on  the  trial  that  the  sheriff 
had  been  furnished  with  a  copy  of  the  prop- 
erty book  returned  by  the  commissioner  of 
the  revenue,  such  as  it  was,  and  that  he 
had  collected  the  levy  so  far  as  it  could  be 
collected.  On  all  this  it  seems  to  me  that 
the  action  of  the  County  court,  in  laying 
the  levy,  cannot  be  assailed  in  this  collat- 
eral way.  The  court  had  authority  to  act 
on  the  subject,  and  if  their  action  be 

144  irregular  •or  even   erroneous,    it  re- 
mains in  force   until  set  aside  by  an 

appropriate  proceeding.  Nor  can  the  sheriff 
object  on  account  of  irregularity  or  want  of 

there  made,  it  is  too  late  to  raise  it  for  the  first  time 
in  this  courL  Harrison  v.  Bank,  6  W.  Va.  l ;  Cook  v. 
Hay$^9  Oratt.  142/'  See,  in  accord,  citinsr  the  princi- 
pal case:  Ballard  v.  Thomas,  10  Gratt  36:  Simpson 
V.  Edmiston,  28  W.  Va.  881. 
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authentication  in  the  commissioner's  book. 
He  received  a  copy,  which  must  have  been 
intelligible,  for  he  collected  the  levy  by  its 
assistance.  The  sheriff  and  his  securities 
should  not  be  exempt  from  liability  for  so 
much  of  the  levy  as  was  collected,  by 
showing-  that  the  debts  of  the  county  or- 
dered to  be  paid  were  greater  in  amount 
than  the  fund  levied.  The  plaintiffs  in 
error  offered  no  proof  whatever  of  any 
payment  to  any  county  creditor.  Their 
counsel  here  insisted,  however,  that  as  the 
sheriff  was  a  public  officer,  charged  with 
the  duty  of  paying  the  levy,  it  should  be 
presumed  he  had  so  paid  it ;  and  thus  it 
was  shown  that  there  was  enough  left  to 
pay  only  a  small  portion  of  Hays'  debt.  If 
this  argument  be  good  against  Hays,  it 
would  be  good  against  each  and  all  of  the 
creditors.  Thus  every  one  in  his  turn,  when 
proceeding  by  notice  and  motion,  would  be 
met  by  the  presumption  that  all  others  had 
been  paid,  and  thus  nothing  was  left  for 
him.  The  result  would  be  complete  exemp- 
tion from  all  obligation  to  pay,  which  is 
absurd. 

It  is  objected  here,  that  the  record  shows 
no  proof  of  a  demand  by  Ha^s.  If  this 
objection  be  well  founded,  the  judgment  of 
the  Circuit  court  should  be  reversed.  I 
think,  however,  there  is  enough  in  the  rec- 
ord to  show  that  the  objection  should  not 
prevail.  The  controversy  in  the  court  below 
seems  to  have  turned  upon  subjects  other 
than  the  absence  of  a  demand :  the  question 
whether  there  was  such  demand  is  made 
for  the  first  time  here.  It  would  be  attended 
with  great  inconvenience  and  injustice  to 
allow  the  plaintiffs  in  error,  after  making 
defence  upon  one  ground  in  the  court  be- 
low, to  surprise  the  defendant  in   error  by 

making  another  defence  here.  There 
145      is  *enough,  however,  in  the  record  to 

show  that  the  demand  was  made :  the 
notice  asserts  the  making  of  a  demand,  and 
the  judgment  gives  credit  for  a  portion  of 
the  debt  as  paid  the  very  day  it  was  de- 
mandable.  Holding  this  as  sufficient  proof 
of  a  demand,  I  am  of  opinion  to  affirm  the 
judgment. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 


146 


^Hannon  &  als.  v.  Hanrrah. 
July  Term,  1862,  Iiewisbursr. 


Partition— Evidence— Deed— Unrecorded  Where  Land 
Lies— Cam  at  Bar.— A  conveyed  lands  in  the  west- 
ern part  of  the  state  to  S,  by  a  deed  dated  IStb 
December  1814,  wblch  was  recorded  the  25th 
January  1815,  In  the  connty  of  .Hanover,  where  the 
ffrantor  lived,  but  not  In  the  county  where  the 
lands  lie.  This  deed  recites  that  A  is  the  heir  at 
law  of  his  son,  to  whom  the  lands  were  patented. 
S,  by  deed  recorded  in  Kanawha,  conveyed  to 
J  W  and  W  two-thirds  of  all  the  lands,  wherever 
the  same  mlffht  be  found,  conveyed  by  A  to  S,  by 
deed  dated  18th  December  1814.  and  recorded  in 


Hanover  county  court  S5th  January  1815.  Tills 
deed  refers  to  and  recites  the  provisions  of  the 
deed  from  A  to  S.  In  September  1824.  J  W  con- 
veyed to  P  an  undivided  third  part  of  a  tract  of  8060 
acres  of  land  in  Mason  coun  ty,  which  his  deed  set 
forth  "was  deeded  to  J  W  by  S,  and  is  of  record 
in  the  clerk's  office  of  Kanawha  county.**  This 
deed  was  recorded  in  Mason  county.  This  third 
part  vested  in  thehelrsof  P,  and  his  alienees,  H 
and  B.  In  1845.  W  conveyed  his  third  part  of  thla 
land  in  Mason  to  H,  who  filed  a  bill  for  partition 
affainst  the  heirs  of  S,  and  the  heirs  and  alienees 
of  P.  An  office  copy  of  the  deed  from  A  to  S  was 
filed  by  the  plaintiff  and  was  excepted  to  by  the 
defendants,  the  heirs  and  alienees  of  P:  and  B 
claimed  part  of  the  land  under  a  patent  to  him- 
self issued  after  the  institution  of  this  suit    Held  : 

1st.  Same— Same— Same— Same— Same.— That    the 

heirs  and  alienees  of  P,  who  claim  to  have  en- 
tered into  the  land  and  to  hold  under  the  deed 
from  A  to  S,  cannot  object  to  its  validity  for 
want  of  registry  in  the  county  of  Mason,  the 
subsequent  title  papers  haviuff  referred  to  it  as 
recorded  in  the  county  of  Hanover. 

ad.  3ame-Both  Parties  Claiming  ander  Same  Tblnl 
Person— Effect.*- Where  both  parties  claim  un- 
der the  same  third  person,  it  is  sufficient  to  prove 
the  derivation  of  title  from  him,  without  prov- 
ing his  title. 

3d.  Deeds-Recitals— Evidence  against  Whom. t— The 
recitals  in  the  deeds  subsequent  to  the  deed 
objected  to.  direct  attention  to  that  deed.  These 
recitals  are  evidence  against  parties  and  privies 
in  blood,  in  estate  and  law,  and  an  office  copy 
from  the  place  described  as  the  place  of  record 
is  good  evidence  in  controversies  with  them. 

4th.  Patented  Land -Unforfelted— Effect  of  Jmilor 
Patent.t~A8  B  has  shewn  no  forfeiture  of  the 
land  or  transfer  of  a  forfeited  title  to  him,  and  as 
the  commonwealth  had  previously  granted  the 
land  to  A,  the  land  was  not  waste  and  unappro- 
priated, and  nothiufir  paaised  by  the  Junior 
147  srant  to  B;  and  as  *the  patent  issued  after 
the  institution  of  this  suit,  there  could  be 
no  adverse  possession  under  it. 

•Ejectment— Both  Parties  Claiming  nnder  the  Same 
Third  Person— Effect.— In  Laidley  v.  Cent.  Land  Co., 
30  W.  Va.  609,  4  S.  E.  Rep.  707,  it  is  said:  'It  is  a  well- 
settled  rule  in  actions  of  ejectment  that,  where  both 
the  plaintiff  and  defendant  claim  under  the  same 
third  person,  it  [apHma/acif  sufficient  for  the  plain- 
tiff to  prove  such  common  deriration  of  title, 
without  pro vlnff  that  such  third  person  had  title.  % 
Greenl.  Ev.  S  807:  Hannon  v.  Hannah,  9  Oratt.  146: 
BoUiuff  V.  Teel,  70  Va.  487;  2  Minor  Inst  80B:  NewUn 
V.  Osborne,  8  Jones  (N.  Car.)  164 :  Wortham  y. 
Cherry,  3  Head  468.'* 

tDeeds— Recitals— Evidence  against  Whom. —  See 
principal  case  cited  in  Coal  R.  Nav.  Co.  v.  Webb.  8 
W.  Va.  438.  See  also,  monograiihlc  noU  on  "Deeds'* 
appended  to  Flott  v.  Com..  12  Gratt.  664. 

^Patented  Land— Unforfelted— Effect  of  Junior  Pat- 
ent—In Carter  v.  Ramey.  15 Gratt  848.  it  is  said:  ''la 
this  case  it  is  agreed  that  the  land  embraced  by  the 
caveatee*s  survey  lies  wholly  within  the  boundaries 
of  a  tract  of  four  thousand  acres  granted  to  one 
Richard  Smith  by  patent  bearinsr  dateSlst  of  Febm- 
ary  1788,  and  that  this  four  thousand  acre  tract  had 
never  been  forfeited  to  the  commonwealth  under 
the  revenue  laws  or  otherwise.  Thus,  it  was  not 
liable  to  entry,  either  as  waste  and  unappropriated. 
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Stk.  T«uuit«lnCoiiiflMHi— CooveyancebyOiMTeiMUit 

— KfedS-The  payment  of  taxes  on  an  nndl- 
Tided  Uiird,  or  a  conveyance  of  a  portion  by 
taetes  and  boands.  not  followed  by  actual  entry 
and  possession,  does  not  constitute  an  actual 
ouster  by  one  tenant  In  common  of  his  cotenant. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Mason  county,  by  Samuel  Hannah 
against  John  Hannon  and  others,  to  have 
partition  of  a  tract  of  land  of  three  thou- 
sand and  eighty  acres.  There  was  a  decree 
in  accordance  with  the  prayer  of  the  bill. 
Whereupon  the  defendants  applied  to  this 
oonrt  for  an  appeal,  which  was  allowed. 
The  facts  are  stated  in  the  opinion  of  the 
oonrt. 

Fisher,  for  the  appellants. 

Fry  and  B.  H.  Smith,  for  the  appellee. 

ALrl^BN,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Mason,  making  partition 
of  a  tract  of  land.  The  petition  merely 
alleg-es,  that  the  court  erred  in  making  par- 
tition, instead  of  dismissing  the  bill  with 
costs;  and  there  is  no  assignment  of  the 
particular  errors  complained  of  in  the  peti- 
tion, nor  has  there  been  any  such  assign- 
ment at  the  bar.  The  court  is  thus  left  to 
grope  its  way  in  the  dark,  and  to  search 
throngh  the  whole  record,  to  ascertain 
whether  there  is  any  error  of  which  the 
appellants  can  complain.  The  bill  was  filed 
by  the  appellee,  to  obtain  partition  of  a 
tract  of  3080  acres  situate  in  Mason  county, 
of  which *" the  appellee  claimed  to  be  en- 
titled to  one-third.  The  land  it  seems  was 
patented  to  William  Austin,  by  patent 
bearing  date  the  22d  May  1798.  On  the 
13th  December  1814,  a  certain  John  Austin, 
describing  himself  in  an  office  copy  of  a 
deed,  made  an  exhibit  as  the  father  and 
heir  of  his  son  William  Austin,  con- 
148  veyed  to  a  certain  Mosby  ^Shepherd 
of  Henrico  all  lands  to  which  he  was 
entitled  as  heir  of  William  Austin.  This 
deed  seems  to  have  been  proved  and  recorded 
in  the  county  of  Hanover,  where  the  grantor 
resided  on  the  25th  January  1815,  but  does 
not  appear  to  have  been    ever  admitted  to 

or  as  forfeited  land,  and  the  entry  of  tlie  caveator 
so  far  as  It  embraced  the  land  covered  by  tlie  survey 
of  tlie  caveatee.  belnff  wbolly  unauthorized  by  law, 
was  Bimply  void  and  could  confer  no  equity  what- 
ever. And  a  ffrant  founded  upon  such  void  entry 
would  pass  notbinff.  there  belnsr  Indeed  nothlnsr  In 
the  commonwealth  upon  which  the  ffrant  could 
operate.  Whittlnfirton  v.  Christian,  2  Rand.  858; 
Hannon  v.  Hannah,  0  Oratt.  146;  Levasser  v.  Wash- 
bum,  11  Oratt.  572;  Atkins,  etc.,  v.  Lewis,  etc.,  14 
Gratt.  aa"  See  also,  the  principal  case  cited  In 
Trotter  v.  Newton,  SO  Qratt  882;  foot-note  to  Levas- 
ser V.  Washburn,  11  Oratt  672. 

%Tmamats  lo  Coamon— Cooveysnce  off  Specific  Por- 
tton  of  Property  by  One  Tenant— Bf feet.— See  princi- 
pal case  cited  In  foot-noU  to  Cox  v.  McMulUu,  14 
QratLSS. 

Adverse  Possession.— See  principal  case  cited  in 
fo9t^wt€  to  Caperton  v.  Gregory,  1 1  Oratt.  506. 


record  in  the  county  where  the  lands,  the 
subject  of  this  controversy,  were  situate. 

Mosbj  Shepherd,  by  a  deed  dated  the  15th 
February  1817,  and  recorded  in  Kanawha 
county  1st  May  1817,  conveyed  to  John  Wil- 
son of  Kanawha  county,  and  Jesse  Winn  of 
Hanover,  two-thirds  of  all  the  lands, 
wherever  the  same  mig'ht  be  found,  con- 
veyed by  John  Austin  to  said  Shepherd,  by 
deed  dated  the  13th  December  1814,  and  ad- 
mitted to  record  in  the  court  of  Hanover 
the  25th  January  1815. 

On  the  3d  of  September  1824,  John  Wilson 
and  wife  conveyed  to  Luke  Prior  of  Mason 
county  aq  undivided  third  part  of  a  tract 
of  3080  acres  situate  in  Mason  county, 
which  undivided  third  part  as  aforesaid 
the  deed  sets  forth  **was  deeded  to  John 
Wilson  by  Mosby  Shepherd,  and  is  of  record 
in  the  clerk's  office  of  Kanawha  county. 
This  deed  was  duly  certified  and  recorded 
in  Mason  county  on   the  6th  of  March  1826. 

On  the  19th  October  1827,  Prior  and  wife 
conveyed  to  John  Hannon,  one  of  the  ap- 
pellants, 500  acres  by  metes  and  bounds, 
part  of  a  survey  granted  to  William  Austin 
for  3080  acres,  deeded  to  Prior  by  John 
Wilson,  attorney  for  said  Austin.  This 
deed  was  admitted  to  record  on  the  26th  Oc- 
tober 1843. 

On  the  18th  August  1823,  Prfor,  as  as- 
signee of  John  Wilson,  attorney  for  Wil- 
liam Austin,  conveyed  to  Matthew  D. 
Brown  one  hundred  acres  by  metes  and 
bounds,  which  it  appears  was  situate  at  the 
upper  end  of  the  3080  acre  tract. 

By  these  conveyances,  the  one-third  of 
the  3080  acres  claimed  by  John  Wilson, 
149  under  the  conveyance  *of  Mosby  Shep- 
herd to  him  and  Jesse  Winn,  was 
transferred  to  and  vested  in  the  heirs  of 
Luke  Prior,  who  has  departed  this  life,  and 
his  alienees,  Hannon  and  Brown. 

On  the  28th  November  1845,  Jesse  Winn 
conveyed  to  the  appellee  his  undivided  third 
part  of  the  3080  acres,  of  which  he  claimed 
to  be  seized  in  fee  by  virtue  of  the  deed  of 
Mosby  Shepherd  to  him  and  John  Wilson, 
dated  the  ISth  February  1817. 

The  appellee  thus  claiming  one  undivided 
third  part  of  the  tract,  filed  his  bill  for  a 
partition,  making  the  unknown  heirs  of 
Mosby  Shepherd  the  owners  of  the  undivided 
third  part  not  conveyed  by  their  ancestor, 
and  the  appellants  as  alienees  of  the  one- 
third  part  conveyed  by  John  Wilson  to 
Prior,  defendants. 

It  seems  from  an  endorsement  on  the  copy 
of  the  deed  from  John  Austin  to  Mosby 
Shepherd,  filed  as  an  exhibit,  that  the  de- 
fendants in  the  court  below  objected  to  an 
office  copy  being  read  as  evidence,  as  it  did 
not  appear  that  the  deed  had  been  recorded 
in  the  General  court,  or  in  the  county  where 
the  land  was  situate. 

The  deed  from  John  Wilson  to  Luke  Prior 
for  an  undivided  third  part  of  the  3080 
acres,  recites  that  the  same  was  deeded  to 
John  Wilson  by  Mosby  Shepherd,  by  a  deed 
of  record  in  Kanawha  county;  and  that 
deed  refers  to  and  recites  the  provisions  of 
the   deed    from  John  Austin  to  Shepherd. 
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The  appellants  claim  under  Prior  as  heirs 
or  alienees;  Hannon  files  the  exhibit  as 
part  of  his  evidence  of  title.  In  the  deed 
to  Brown,  Prior  conveys  as  assig-nee  of 
Wilson,  attorney  for  William  Austin,  and 
in  his  deed  to  Hannon  recites  that  the  land 
was  deeded  to  Prior  by  John  Wilson,  attor- 
ney for  said  Austin.  It  thus  appears  that 
the  deed  from  John  Austin  to  Mosby  Shep- 
herd is  the  common  source  of  title  to  both 
parties.  And  the  deed  to  Prior,  under 
whom  they  all  claim,  refers  to  atid  recites 
Ahe  terms  of  the  deed  to  John  Wilson, 

150  which  describes  the  Meed  objected  to 
by  its  date  and  place  of  record.     It  is 

not  therefore  competent  for  these  appellants, 
who  claim  to  have  entered  into  the  land  and 
to  hold  under  this  deed,  to  object  to  its 
validity  for  want  of  registry,  the  subsequent 
title  papers  having  referred  to  it  as  being 
recorded  in  the  county  of  Hanover.  Where 
both  parties  claim  under  the  same  third 
person,  it  is  sufficient  to  prove  the  deriva- 
tion of  title  from  him  without  proving  his 
title.  2  Greenl.  Kvi.,  {  307.  The  recitals 
in  the  deeds  subsequent  to  the  deed  objected 
to,  direct  attention  to  that  deed :  it  is  re- 
ferred to  in  the  deed  of  Shepherd  to  Wilson 
and  Winn,  by  its  -terms,  its  date  and  place 
of  record.  These  recitals  are  evidence 
against  parties  and  privies  in  blood,  in 
estate  and  law,  and  an  office  copy  from  the 
place  described  as  the  place  of  record  is 
good  evidence  in  controversies  with  them. 
Jackson  v.  Parkhurst,  9  Wend.  R.  209;  4 
Phil.  Evi.  453,  note  251;  (Cowen  &  Hill's 
notes. ) 

The  answers  of  all  the  appellants  allege 
that  the  interests  of  the  other  tenants  in 
common  have  been  forfeited  to  the  com- 
monwealth either  for  nonentry  on  the  books 
of  the  commissioner  of  the  revenue,  or  for 
nonpayment  of  the  taxes.  Of  these  allega- 
tions no  proof  whatever  is  adduced,  and 
they  may  be  dismissed  from  further  consid- 
eration. 

The  tract,  sold  and  conveyed  to  the  ap- 
pellant Brown  by  metes  and  bounds,  has 
been  assigned  to  him  by  the  partition  made 
by  the  commissioner  and  the  final  decree. 
As  respects  the  land  sold  him  by  Prior  as 
part  of  the  3080  acre  tract,  he  gets  by  the 
decree  all  that  he  claimed  or  was  entitled 
to.  In  the  first  answer  filed  by  him  he 
alleg'ed  he  had  a  claim  to  about  350  acres, 
which  included  the  100  acres  purchased  of 
Prior,  being  part  of  a  tract  that  he  had  en- 
tered, but  declined  presenting  his  claim  to 
the  junior  entry  in  this  suit.  In  his 
amended  answer,  however,  he  does  assert 
his   claim    to    the  lOO   acres  claimed 

151  under  his   purchase    from    *Prior   as 
part   of   the   large   survey,   and  to  so 

much  of  the  tract  of  3080  acres  as  was  em- 
braced in  a  patent  to  him  for  590  acres, 
dated  the  30th  June  1847.  His  title,  there- 
fore, under  this  junior  grant  is  directly  in 
issue,  and  must  be  passed  upon  in  order  to 
a  partition  of  the  whole  tract. 

As  he  entered  upon  the  tract  under  and 
by  virtue  of  the  common  title,  claiming 
under  one  of  the   tenants    in   common,    he 


was  a  necessary  party  in  a  suit  for  parti- 
tion ;  and  any  other  claim  which  he  may 
have  acquired  to  the  common  subject  must 
be  disposed  of  in  order  to  a  partition  of  the 
whole  subject.  His  patent  and  the  survey 
on  which  it  was  founded  bear  date  after 
the  bill  was  filed  in  this  case.  His  answers 
admit  that  the  100  acres  purchased  of  Prior 
was  part  of  the  3080  acre  tract,  and  that 
the  residue  of  the  land  claimed  under  his 
recent  patent  was  within  the  bounds  of 
the  larger  tract.  He  has  shown  no  for- 
feiture or  transfer  of  a  forfeited  title  to 
him;  and  as  the  commonwealth  had,  ac- 
cording to  his  own  admission,  previously 
granted  the  land  to  Austin,  the  land  was 
not  waste  and  unappropriated,  and  nothing- 
passed  to  him  by  the  junior  gprant  so  far  as 
it  embraced  land  included  in  the  boundaries 
of  the  previous  grant.  As  the  patent  was 
issued  after  the  institution  of  this  suit, 
there  could  be  no  adverse  possession  under 
it.  He  has,  therefore,  failed  to  establish 
any  claim  to  more  of  the  land  than  the 
portion  he  holds  under  the  deed  from  Prior, 
confirmed  to  him  by  the  decree;  and  as 
this  is  all  the  decree  did  allow  to  him,  the 
additional  claim  set  up  under  his  junior 
grant  of  the  30th  of  June  1847,  is  in  effect 
disaffirmed ;  and  in  this  there  is  no  error 
in  the  decree. 

The  appellants,  the  heirs  of  Prior,  rely 
on  the  alleged  forfeiture  to  the  common- 
wealth, but  of  which  no  proof  is  adduced. 
They  furthermore  insist  that  their  ancestor, 
in  virtue  of  his  purchase  from  John  Wilson 

of  one   undivided   third,    entered  and 
152      took  actual    possession   of  *a  portion 

of  the  tract  at  the  lower  part  thereof, 
and  that  he  and  those  claiming  under  him 
have  held  and  claimed  to  hold  possession  of 
the  lower  end  of  the  tract,  and  have  exer- 
cised acts  of  ownership  over  the  same  ever 
since.  The  evidence  on  this  subject  is 
very  vague  and  unsatisfactory :  it  is  proved 
that  about  twenty  or  twenty-two  years  be- 
fore the  bill  was  filed,  a  man  by  the  name 
of  Curry,  who  stated  he  had  purchased  some 
of  the  land  from  Prior,  commenced  building^ 
a  cabin  on  a  portion  of  the  tract,  afterwards 
sold  and  conveyed  by  Prior  to  Hannon,  but 
did  not  finish  it  because  Prior  had  sold  the 
same  land  to  Hannon.  Between  the  years 
1833-5,  David  McCoy,  supposing  the  land 
to  be  vacant,  finished  the  cabin  and  lived 
in  it  for  about  six  months,  when  the  cabin 
was  burned  down.  He  did  not  enter  under 
any  of  the  appellants  and  held  no  tenancy 
under  any  contract  with  Hannon ;  but  being- 
informed  that  the  land  belonged  to  Hannon, 
intended  to  apply  for  a  lease,  if  the  cabin 
had  not  been  burned.  From  that  period 
there  is  no  evidence  of  any  actual  occupa- 
tion of  any  part  of  the  land  by  Pryor  or 
those  claiming  under  him  at  the  lower  part 
of  the  tract,  until  Georgie  Prior  entered 
upon  a  portion  of  the  tract  about  the  year 
1844,  two  years  before  this  bill  vras  filed. 
This  evidence  does  not  establish  an  actual 
occupancy  and  possession  in  any  of  the  ap- 
pellants or  those  under  whom  they  claim, 
prior  to  the  entry   of  George  Prior,  shortly 
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before  this  suit  was  instituted.  It  does  not 
clearly  appear  that  Curry  entered  under 
Prior  at  all,  and  even  if  he  did,  his  acts 
amotinted  to  nothing  more  than  an  entry. 
The  subsequent  brief  possession  of  McCoy 
was  not  held  under  any  of  the  parties  inter- 
ested in  the  lands,  and  was  soon  abandoned. 
Such  evidence  of  adverse  possession  would 
not  avail  as  against  a  stranger,  and  as  be- 
tween tenants  in  common  does  not  establish 
anything  like  that  actual  ouster  and  adverse 

holding  which  is  necessary  to  con- 
153      stitute    *an    exclusive    possession    in 

one  tenant  in  common  as  against  his 
cotenants;  nor  would  the  payment  of  taxes 
on  an  undivided  third  or  a  conveyance  of 
a  portion  by  metes  and  bounds,  not  fol- 
lowed by  actual  entry  and  possession, 
amount  to  such  an  ouster.  Where  two  per- 
sona claim  by  the  same  title,  there  shall  be 
DO  adverse  possession  so  as  to  toll  an  entry 
of  one,  but  the  entry  of  the  other  shall  at 
aU  times  be  lawful.  Coke  Lit.  242  a; 
Fairclaim  V.  Shackleton,  4  Burr.  R.  2604; 
Hall  V.  Mathias,  4  Watts  &  Serg.  331; 
PurccU  V.  Wilson,  4  Gratt.  16. 

The  appellant  Hannon  also  sets  up  an 
adverse  claim  to  one  hundred  acres  of  land 
under  a  patent  to  John  Sibrell,  dated  the 
13th  July  1830.  The  patent  and  a  deed  from 
David  Wallace  and  wife  to  the  appellant 
Hannon  are  filed ;  but  there  is  no  evidence 
to  show  where  the  land  is  situate  or  that 
possession  has  ever  been  taken  of  it,  or  to 
connect  Wallace  with  the  patentee.  If  it 
is  within  the  bounds  of  the  3060  acre  tract, 
the  patent  conferred  no  title,  as  the  lands 
had  already  been  granted. 

No  attempt  was  made  to  prove  that  the 
partition  was  unequal.  The  intevests  and 
convenience  of  the  appellants  were  con- 
sulted so  far  as  could  be  done  with  a  due 
regard  to  the  rights  of  their  cotenants.  I 
think  the  decree  should  be  affirmed. 

Decree  affirmed. 
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Safe  of  Mod — Covenants— Dependent  — Averaieots* 
— Ceee  at  Bar.— A  covenant  for  tbe  sale  of  land, 
hooses,  mills.  &c.,  dated  the  3d  of  May  1845,  pro- 
rides  tbat  the  vendor  shall  give  possession  of  one 
house  and  the  mill,  &c..  on  the  execution  of  the 
coTenant:  and  that  possession  of  the  residue  of 
the  said  land  and  property  is  to  be  fflven  on  the 
first  day  of  November  next  In  consideration 
whereof,  the  parties  of  the  second  part  covenant 
to  pay  $1700  as  follows:  8900  to  be  paid  when  the 

*5ala  of  Land— Covenants— l>ependent— Averments. 

—In  the  principal  case  there  was  a  covenant  on  the 
part  of  the  vendee  to  pay  $1,400  at  a  certain  time,  the 
residue  of  the  purchase  money  on  a  certain  tract  of 
land,  and  the  vendor  upon  the  payment  of  such  sum 
covenanted  to  give  the  vendee  a  deed  of  convey* 
anceof  tbe  land:  and  it  was  held  that  these  cove- 
nants were  dependent  and  in  an  action  by  the 
vendor  to  recover  the  money,  he  must  aver  either 
that  he  has  executed,  or  that  he  has  tendered  the 


I  said  one  house,  &c.  is  given  as  aforesaid,  and  $1400, 
the  residue  thereof,  on  the  1st  of  June  184A:  "And 
on  the  completion  of  said  payments,  the  said  party 
of  the  first  part  further  agrees  to  execute  and  de- 
liver to  the  parties  of  the  second  part,  their  heirs 
or  assigns,  a  deed  of  conveyance  in  fee  simple  for 
all  the  above  described  lands,  property  and  ap- 
purtenances, with  covenants  of  general  warranty, 
and  relinquishment  of  dower."  Hsld:  That  the 
covenant  to  pay  the  $1400  and  the  covenant  to  con- 
vey are  dependent  covenants;  and  in  an  action  by 
the  vendor  to  recover  the  money,  he  must  aver 
either  that  he  had  executed,  or  that  he  had 
tendered,  the  deed:  And  the  averment  that  he 
was  ready  and  willing  to  execute  and  deliver  it  is 
not  suflicient 

This  is  an  action  of  covenant  brought  by 
Jesse  C.  Roach  against  J.  G*  and  R.  W. 
Dickinson  in  the  Circuit  Superior  court  of 
Wood  county,  upon  an  agreement  under 
seal,  dated  3d  of  May  1845,  which,  so  far 
as  it  is  necessary  to  recite  it,  is  in  sub- 
stance as  follows :  **The  said  Roach,  in  con- 
sideration of  the  covenants  and  agreements 
hereinafter  mentioned  to  be  observed  and 
kept  by  the  parties  of  the  second  part,  has 
bargained  and  sold,  to  the  said  parties  of 
the  second  part,  a  certain  lot  or  parcel  of 
land  in  Wood  county;"  (which  is  set  out 
by  metes  and  bounds,  and  described  as  part 
of  a  tract  of  two  hundred  acres, )  **also  a 
certain  other  lot  or  parcel  of  land  agreed  to 
be  conveyed  to  him  (Roach)  by  Arthur 
Cain,    supposed    to    contain    seven    acres; 

which  said  two  parcels  of  land  and 
155      premises  ^include    the   mill   and  mill 

site,  water  rights  and  privileges  now 
used  and  occupied  by  said  party  of  the  first 
part,  and  are  agreed  to  be  sold  and  conveyed 
to  the  parties  of  the  second  part,  together 
with  the  mill  gearing  and  machinery,  pos- 
session of  one  house,  and  the  mill  yard  and 
appurtenances  to  be  given  to  the  said  par- 
ties of  the  second  part,  on  the  sealing  and 
delivery  of  these  presents  and  possession  of 
the  residue  of  said  lands  and  property,  to 
be  given  on  the  first  day  of  November  next. ' ' 
— **In  consideration  whereof,  the  said  par- 
ties of  the  second  part  covenant  and  agree 
to  pay  to  the  said  party  of  the  first  part  the 
sum  of  one  thousand  seven  hundred  dollars, 
to  be  paid  as  follows:  That  is  to  say,  three 
hundred  dollars,  part  thereof,  to  be  paid 
whenever  possession  of  the  said  one  house, 
mill,  mill  yard  and  appurtenances  is  given 
as  aforesaid,  and  one  thousand  four  hun- 
dred dollars,  the  residue  thereof,  on  the 
iirst  day  of  June  in  the  year  1846;  and,  on 
the  completion   of  the   said   payments,  the 

deed:  and  the  averment  that  he  is  ready  and  willing 
to  execute  and  deliver  it  Is  not  sufllclent  See  upon 
this  subject,  citing  and  approving  the  principal  case, 
the  following  cases:  Ay  res  v.  Robins.  80  Gratt.  116; 
B.  &  O.  Ry.  Co.  V.  McCuUough,  12  Oratt.  505;  Metro- 
politan Life  Ins.  Ck>.  V.  Rutherford,  06  Va.  770,  80  S. 
E.  Rep.  883:  Snodgrass  v.  Wolf.  11  W.  Va.  105;  Kern 
V.  Zelgler.  18  W.  Va.  716:  Schwarzbach  v.  Protective 
Union,  26  W.  Va.  040;  Barrett  v.  McAllister.  88  W. 
Va.  790,  11  S.  £.  Rep.  224;  Watson  v.  Ck>a8t.  85  W.  Va. 
478, 14  S.  E.  Rep.  262:  Jones  v.  Singer  Mfg.  Co.,  88  W. 
Va.  140,  18  S.  £.  Rep.  478. 
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said  party  of  the  first  part  further  agrees 
to  execute  and  deliver  to  the  parties  of  the 
second  part,  their  heirs  or  assigns,  a  deed 
of  conveyance  in  fee  simple  for  all  the  above 
described  lands,  property  and  appurte- 
nances, with  covenants  of  general  warranty 
and  relinquishment  of  dower." 

The  declaration,  after  reciting  the  agree- 
ment, avers  that  the  plaintiff,  pursuant  to 
his  covenants,  delivered  to  the  defendants 
full  possession  of.  all  the  property  sold,  to 
wit :  Possession  of  the  said  one  house  and 
the  mill,  mill  yard  and  appurtenances,  on 
theSth  day  of  May  1845,  (two  days  after  the 
date  of  the  agreement,)  and  possession  of 
the  residue  of  the  lands,  premises  and  prop- 
erty agreed  to  be  conveyed,  on  the  Ist  day 
of  November  1845 ;  and  assig'ns  as  a  breach 
that  the  defendants  did  not  pay  the  sum  of 
one  thousand  four  hundred  dollars  on  the 
1st  day  of  June  1846,  nor  ^ince.  The  dec- 
laration further  avers,    **that  on  the 

156  completion   *of  the   payment  of   the 
said    purchase    money    for    the    said 

lands,  property  and  appurtenances  to  him, 
by  the  said  defendants,  pursuant  to  their 
said  covenants  and  agreements,  he  the  said 
plaintiff  is  ready  and  willing,  and  that  he 
was  ready  and  willing  on  the  said  first  day 
of  June  in  the  year  1846,  and  hath  ever 
since  been  ready  and  willing,  to  execute 
and  deliver  to  the  said  defendants  a  deed 
of  conveyance  in  fee  simple  for  all  the 
lands,  property  and  appurtenances  described 
in  said  agreement,  with  covenants  of  gen- 
eral warranty  and  relinquishment  of  dower, 
pursuant  to  his  said  covenants  and  agree- 
inents. 

The  defendants  demurred  generally  to 
the  declaration  and  each  assig'nment  of 
breaches,  and  the  court  sustained  the  de- 
murrer on  the  ground  that  it  was  not  suffi- 
ciently averred  in  the  declaration  that  the 
plaintiff  had  made  or  tendered  a  conveyance 
to  the  defendants  according  to  the  terms 
of  the  covenant. 

Roach  applied  to  this  court  for  a  super- 
sedeas to  the  judgment,  which  was  awarded. 

Fry,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

DANIEL,  J.,  after  stating  the  case,  pro- 
ceeded : 

Was  the  demurrer  properly  sustained? 
This  depends  on  the  question  whether,  by 
the  terms  of  the  agreement,  the  plaintiff 
was  bound  to  make  or  tender  a  deed  for  the 
property  as  a  prerequisite  to  his  right  to 
demand  the  last  payment  of  the  purchase 
money.  If  he  was,  the  rule  is  well  settled 
that  he  was  bound  to  aver  explicitly  in  the 
declaration,  either  that  he  had  executed  or 
had  tendered  the  deed;  and  the  averment 
that  he  was  ready  and  willing  to  execute 
and  deliver  it,  is  not  sufficient. 

There  is  perhaps  no  branch  of  the  law  in 
which  is  to  be  found  a  larger  number 

157  of  decisions   or  a  greater  ^apparent 
conflict   of   authorities    than  that  in 

which  the  effort  has  been  made  to  define 
the  dependence  and  independence  of  cove- 
nants, and  to  designate   the  class  to  which 


any  g'iven  case  in  dispute  is  to  be  referred. 
The  great  effort,  however,  in  the  more 
recent  decisions,  has  been  to  discard,  as 
far  as  possible,  all  rules  of  construction 
founded  on  nice  and  artificial  reason ing*, 
and  to  make  the  meaning  and  intention  of 
the  parties,  collected  from  all  the  parts  of 
the  instrument  rather  than  from  a  fevr 
technical  expressions,  the  guide  in  deter- 
mining the  character  and  force  of  their 
respective  undertakings. 

Still,  some  general  rules  must  necessarily 
be  adopted  as  aids  in  arriving  at  this  mean- 
ing and  intention ;  and  when  by  a  train  of 
precedents  certain  expressions  have  received 
a  well  known  construction,  parties  may  be 
fairly  supposed  to  have  used  them  in  the 
sense  thus  given  to  them,  unless  a  contrary 
purpose  is  plainly  indicated  by  other  parts 
of  the  instrument. 

I  think  that  the  court  below  has  most 
probably  effectuated  the  true  meaning-  of 
the  parties,  by  the  construction  it  has  given 
to  their  agreement,  and  that  in  doing-  so 
it  has  not  been  found  necessary  to  run 
counter  to   any   well  established  precedent. 

The  cases  cited  by  the  appellant,  which 
seem  at  first  view  most  strongly  to  favor  a 
contrary  construction,  are  those  of  Porda^e 
V.  Cole,  1  Saund.  R.  319,  and  Northrup  v. 
Northrup,  6  Cow.  R.  296.  In  the  former 
case,  it  is  to  be  observed,  however,  that 
whilst  a  day  certain  was  by  the  agreement 
of  the  parties  appointed  for  the  payment  of 
the  purchase  money,  no  day  was  fixed  for 
the  conveyance  of  the  lands;  and  it  cannot 
therefore  be  justly  regarded  as  establishing- 
anything  further  than  that,  where  the 
vendee  expressly  covenants  to  pay  the  pur- 
chase money  on  a  given  day,  no  time  being^ 
fixed  for  the  conveyance,  he  ought  to  be 
held  as  relying  on  his  remedy  and  not 
158  as  intending  *to  make  the  conveyance 
a  condition  precedent  to  the  payment 
of  the  purchase  money. 

The  second  case  does,  on  a  cursory  ex- 
amination, seem  to  be  more  in  point.  In 
that  case  the  defendant  covenanted  to  pay 
certain  rent  due  and  in  arrear  to  one  D. 
Tomlinson,  on  a  certain  farm,  and  all  which 
should  become  due  on  the  25th  March  1825 ; 
the  whole  to  be  paid  on  that  day ;  and  the 
plaintiff  covenanted,  that  on  the  defend- 
ant's so  paying  the  rent,  he,  the  plaintiff, 
would  give  up  and  discharge  a  certain  bond 
and  mortgage.  To  an  action  brought  for 
not  paying  the  rent  at  the  day,  the  defend- 
ant pleaded  that  the  plaintiff  did  not,  on 
the  25th  March  1825,  give  up  and  discharge 
the  bond  and  mortgage,  nor  tender,  nor 
offer  to  do  so  on  that  day,  or  before  or  since. 
There  was  a  general  demurrer  to  the  plea 
and  joinder.  Savage,  C.  J.,  in  delivering- 
the  opinion  of  the  court,  said:  ^'The  plea 
is  bad.  The  payment  of  the  money  to 
Tomlinson  on  the  day  specified  is  clearly 
a  condition  precedent.  The  performance 
by  the  plaintiff  of  his  part  of  the  agreement 
is  not  necessarily  simultaneous,  but  was 
naturally  to  be  subsequent.  A  g-eneral 
averment  of  his  readiness  to  perform  is  all 
that  can  be  necessary  or  proper.    To  aver 


76 


e  QRATT. 


Roach  v.  Dickinsons. 


150,  160,  161 


a  tender  was  certainly  not  necessary."  In 
the  case  of  Slocum  v.  Despard,  8  Wend.  R. 
615,  this  case  (Korthrup  v.  Northnip)  came 
under  review,  and  was  made  the  precedent 
for  rulin^^  that;  and  the  grounds  upon 
which  it  was  decided  were  there  more  fully 
considered  and  explained.  In  the  case  of 
Slocum  V.  Despard*  the  defendant  cove- 
nanted, by  the  first  Monday  of  May  1828, 
to  pay  two  certain  notes  made  by  the  plain- 
tiffs to  H.  Baldwin,  t>earing  date  18th  July 
1827;  the  one  payable  in  three  and  the 
other  in  six  months  after  date ;  and  also  to 
pay  other  sums  to  the  plaintiff  at  certain 
specified  times.  And  the  plaintiffs,  upon 
the  payment  of  the  said  two  notes  (due  by 
the    plaintiffs   to   Baldwin)  ag'reed  to 

159  assign  to  *the  defendant   two  certifi- 
cates of  the  surveyor  general  for  two 

certain  lots  specified  in  the  agreement.  In 
their  declaration  on  the  agreement,  the 
plaintiffs,  among  other  things,  averred  that 
though  they  had  always  been  ready  and 
willing  to  perform  on  their  part,  the  de- 
fendants did  not  at  the  time  specified,  or 
at  any  other  time,  pay  the  notes  payable  to 
Baldwin.  One  of  the  questions  to  be  de- 
cided was,  whether  the  covenant  of  the  de- 
fendant in  respect  to  the  payment  of  the 
two  notes  to  Baldwin,  and  that  of  the 
plaintiffs  in  respect  to  the  assignment  of 
the  certificates,  were  dependent  or  independ- 
ent covenants;  and  consequently,  whether 
the  plaintiffs  were  bound  to  aver  perform- 
ance or  an  offer  to  perform  before  they 
could  recover  from  the  defendants.  Suther- 
land, Judge,  delivering  the  opinion  of  the 
court,  said,  that  if  the  payment  of  the  notes 
and  the  assignment  of  the  certificates  were 
to  take  place  at  the  same  time,  the  cove- 
nants were  dependent,  and  neither  party 
could  recover  without  averring  performance 
on  his  part.  He  cited  the  case  of  Northrup 
V.  Northrup,  however,  to  show  that  the 
covenants  were  independent.  After  stating 
that  case,  and  reciting  the  opinion  of  the 
chief  justice,  he  proceeded  to  say,  that  the 
conclusion  of  the  chief  justice  that  the  per- 
formance by  the  plaintiff  of  his  part  of  the 
agreement  was  naturally  to  be  subsequent 
to  the  performance  of  the  defendant,  must 
have  rested  principally  upon  the  circum- 
stance, that  the  payment  to  be  made  by  the 
defendant  was  to  be  made  to  a  third  per- 
son, and  not  to  the  plaintiff  himself,  and 
that  he  was  of  course  bound  to  produce  evi- 
dence of  it,  which  presupposed  the  act  to 
have  been  done  before  the  plaintiff  was 
bound  to  perform. 

He  then  proceeded  to  state  that  the  same 

circumstance   existed    in    the    case    under 

decision,  but  admitted  that  independently 

of    that    circumstance,    neither    case 

160  *could    be  distinguished    from    many 
others  in   which   the  covenants  had 

been  held  to  be  dependent. 

The  same  views  governed  the  decision  of 
the  court  in  the  case  of  Johnson  v.  Wygant, 
11  Wend.  R.  48.  In  that  case  the  defendant 
covenanted  for  the  purchase  of  a  tract  of 
land  at  155  dollars,  in  three  equal  annual 
installments,  with  interest  annually  on  the 


whole  sum  till  paid;  and  the  covenant  pro- 
ceeds, **and  upon  the  payment  thereof  I  am 
to  receive  from  the  said  Johnson  a  good 
warrantee  deed  of  said  land."  The  same 
judge  (Sutherland)  again  delivered  the 
opinion  of  the  court,  citing  the  case  of 
Green  v.  Reynolds,  2  Johns.  R.  207 ;  Jones 
V.  Gardner,  10  Johns.  R.  266;  Gazley  v. 
Price,  16  Johns.  R.  267;  and  Parker  v. 
Parmele,  20  Johns.  R.  130.  He  said  it  was 
well  settled  by  these  and  other  cases,  that 
such  covenants  were  dependent,  and  that 
neither  party  could  recover  against  the  other 
without  averring  a  tender  of  performance 
on  his  part ;  that  a  mere  readiness  to  per- 
form was  not  sufficient ;  that  if  the  vendor 
sues  he  must  aver  the  tender  of  such  a  deed 
as  by  the  terms  of  the  contract  he  was  to 
give;  and  if  the  action  is  brought  by  the 
vendee  against  the  vendor  for  not  convey- 
ing, he  must  aver  a  tender  of  the  consider- 
ation money  before  suit  brought;  and  he 
again  repeated,  that  the  feature  by  which 
each  of  the  cases  of  Northrup  v.  Northrup 
and  Slocum  v.  Despard  was  to  be  distin- 
guished was,  that  in  each  the  money  was 
to  be  paid  to  a  third  person  and  not  to  the 
vendor ;  and  that  the  vendee  was  of  course 
bound  to  produce  evidence  of  the  payment 
having  been  made  before  the  vendor  was 
bound  to  convey.  That  circumstance  he 
said  was  held  in  those  cases  as  indicating 
the  understanding  of  the  parties  that  the 
payment  was  to  t>e  first  made,  and  con- 
stituted the  only  ground  for  the  decision 
then  made  that  a  general  averment  of  read- 
iness to  perform  by  the  vendor  was  suffi- 
cient to  maintain  his  action. 
161  *The  same  doctrine  was  maintained 

by  the  Supreme  court  of  Pennsylvania 
in  the  case  of  Adams  v.  Williams,  decided 
in  1841.  2  Watts  &  Serg.  227.  That  was 
an  action  of  covenant  upon  an  article  of 
agreement  for  the  sale  of  a  tract  of  land 
for  the  consideration  of  812  dollars  50  cents, 
payable  in  six  annual  installments;  and 
the  agreement  concluded,  '*the  said  party 
of  the  first  part  (the  plaintiff)  doth  cove- 
nant, &c.,  with  the  said  party  of  the  second 
part,  that  upon  his  paying  the  said  sum 
and  sums  of  money  in  manner  aforesaid, 
the  said  party  of  the  first  part  will  grant, 
convey,"  Ac.  In  a  very  brief  opinion, 
Rogers,  J.,  said:  **In  a  contract  where 
money  i^  payable  in  installments,  and  it  is 
agreed  that  a  deed  shall  be  given  when,  on 
or  upon  payment  of  the  whole  amount  of 
the  purchase  money,  it  is  the  fair  import 
of  the  terms  that  the  delivery  of  the  deed 
is  precedent  to  the  payment  of  the  money. 
The  ancient  cases  went  on  subtle  grounds, 
but  it  is  now  settled  that  whether  covenants 
be  dependent  or  independent  is  a  question 
of  intention."  The  court  were  unanimous 
in  the  opinion  that  the  covenants  were 
dependent,  and  in  overruling  the  judgment 
of  the  court  below,  which  had  decided  that 
proof  of  a  tender  of  a  conveyance  by  the 
plaintiff  to  the  defendant  before  suit  brought 
was  not  essential  to  the  plaintiff's  right  to 
recover. 
A  like  construction   was  given  to  similar 
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covenants  in  the  case  of  Peques  v.  Mosby, 
7  Smeades  &  Marsh.  340,  decided  bj  the 
High  court  of  errors  of  Mississippi  in  1846. 
In  that  case  the  defendant  had  purchased 
a  tract  of  land  to  be  paid  for  in  install- 
ments, for  which  he  had  executed  his  notes, 
and  the  plaintiff  had  given  a  title  bond,  the 
condition  of  which  was  as  follows:  "Now 
if  I  shall  make  or  cause  to  be  made  to  the 
said  Mosbj  a  good  and  lawful  deed  of  con- 
veyance to  the  said  half  section  of  land, 
when  the  last  note  becomes  due  and  is  paid, 
then    this  obligation    to    be  null  and 

162  void."    Justice  •Clayton,    delivering 
the  opinion   of  the  court,    said,  that 

courts  will  construe  covenants  to  be  de- 
pendent, unless  a  contrary  intention  clearly 
appears,  and  that  the  defendant  could  not* 
be  forced  to  pay  out  his  money  without 
getting  that  for  which  he  stipulated.  The 
same  principles  prevailed  in  the  case  of 
Robertson  v.  Robertson,  3  Rand.  68,  decided 
by  this  court.  In  that  case  the  suit  was 
brought  by  the  vendee  of  a  tract  of  land 
against  the  vendor  for  a  breach  of  covenant 
in  failing  to  convey.  By  the  terms  of  the 
covenant,  the  vendee  was  to  tender  four 
bonds  on  the  25th  December  1800,  with  good 
security,  each  for  450  pounds,  payable  in 
one,  two,  three  and  four  years  respectively, 
and  the  vendor  was  to  deliver  possession 
also  on  the  25th  December  1800,  and  was  to 
make  a  full  and  complete  legal  title  "when- 
ever the  said  J.  A.  Robertson  (the  vendee) 
tenders  the  said  four  bonds  with  sufficient 
security,"  &c.  The  declaration  averred 
that  the  plaintiff  tendered  the  bonds  on  the 
fourth  day  of  March  1801.  The  declaration 
was  held  by  the  court  to  be  defective. 
Judge  Green  said,  **It  does  not  allege  a 
performance  by  the  plaintiff  at  the  ap- 
pointed time,  or  that  the  defendant  had 
consented  to  postpone  the  performance  to  a 
later  day."  But  the  remarks  immediately 
preceding  are  more  particularly  applicable 
to  the  question  before  us,  to  wit:  **The 
covenants  being  to  be  performed  on  both 
sides  at  the  same  time,  were  therefore  de- 
pendent on  each  other,  and  neither  party 
could  insist  upon  the  others  performing 
his  part  of  the  covenants,  unless  he  himself 
performed  or  offered  to  perform  his  cove- 
nants at  the  appointed  time. 

The  case  of  Bailey  v.  Clay,  4  Rand.  346, 
cited  by  the  counsel  of  the  plaintiff  in  error, 
it  seems  to  me,  has  no  application.  In  that 
case,  whilst  a  day  was  appointed  by  the 
terms  of  the  contract  for  the  payment  of 
the  purchase  money,  no  day  was  appointed 
for  the  conveyance  of  the  land,  and  the 

163  court,  I  think,  properly  *held  that  in 
order   to   recover  the  purchase  money 

there  was  no  necessity  on  the  part  of  the 
plaintiff  to  allege  or  prove  a  conveyance  or 
tender.  Judge  Green,  who  delivered  the 
opinion,  said  that  whilst  a  general  under- 
taking to  pay  money  without  specifying 
the  time  of  payment,  obliges  the  party  to 
pay  immediately,  an  undertaking  to  do  any 
collateral  act,  as  to  convey  lands,  entitles 
the  party  to  perform  it  at  any  time  during 
his  life,  unless   hastened  by  the  request  of 


the  other  party.  Nor  is  there  anything  in 
the  case  of  Lewis  v.  Weldon,  3  Rand.  71, 
as  I  conceive,  at  all  in  conflict  with  the 
decisions  which  I  have  cited.  In  that  case, 
which  was  the  sale  of  a  crop  of  wheat,  the 
whole  of  which  was  by  the  terms  of  the 
contract  to  be  delivered  at  a  day  which  was 
some  months  before  the  day  fixed  for  the 
payment  of  the  price,  the  court  held  that 
though  the  covenants  were  dependent,  and 
though  the  plaintiff  had  failed  to  deliver 
the  whole  of  his  crop  as  stipulated,  still  he 
might  maintain  his  action  for  so  much  as 
he  had  delivered.  That  in  dependent  cove- 
nants, when  the  plaintiff  has  performed  a 
part  for  which  he  can  have  no  other  remedy 
than  by  an  action  on  the  covenant,  an 
action  may  be  maintained  in  the  same 
manner  as  if  the  covenants  were  independ- 
ent. Judge  Coalter,  who  delivered  the 
opinion  of  the  court,  expressly  disclaimed 
any  purpose  to  question  at  all  the  correct- 
ness of  the  decision  in  Glazebrook  v.  Wood- 
row,  8  T.  R.  366,  in  which  it  was  decided 
that  though  the  plaintiff  had  partly  per- 
formed his  covenants,  by  delivering  the 
possession  of  the  house  sold,  he  could  not 
recover  without  alleging  and  proving  that 
he  had  conveyed  it  or  tendered  to  convey 
it,  the  day  iixed  for  the  payment  of  the 
money  and  the  conveyance  being  the  same. 
He  said  that  it  was  properly  held  in  that 
case  that  the  plaintiff  could  not  recover 
without  averring  a  performance  in  respect 
to  the  conveyance,  that  being  the  great 
consideration,  without  which,  the  defend- 
ant was  not   to  be  forced  to  part  with   his 

money. 
164         *It  is  true,  that  in  the  case  of  Terry 

V.  Duntze,  2  H.  Bl.  389,  it  was  as- 
serted as  a  rule  in  the  construction  of  cove- 
nants, that  if  any  money  is  to  be  paid 
before  the  thing  is  done,  the  covenants  are 
mutual  and  independent.  This  rule  was 
made  the  foundation  of  the  decision  by  the 
Supreme  court  of  Kentucky  in  the  case  of 
Mason  v.  Chambers,  4  Litt.  R.  253,  in 
which  the  court  held,  in  an  action  on  a 
covenant  for  the  sale  of  laud,  to  be  paid 
for  by  two  installments,  one  of  which  was 
to  fall  due  at  a  day  prior  to  the  day  ap- 
pointed for  the  conveyance,  and  the  second 
on  the  last  named  day,  that  the  covenants 
were  independent;  and  that  it  was  not 
necessary  to  aver  a  tender  of  the  convey- 
ance in  order  to  recover  the  last  installment. 
It  was  there  said  that  the  defendant,  by 
consenting  to  part  with  a  portion  of  the 
purchase  money  before  he  was  to  receive  a 
conveyance,  thereby  evinced  the  intention 
to  leave  in  favor  of  the  other  side,  a  condi- 
tion precedent,  and  to  abandon  the  beneiits 
of  a  covenant  requiring  simultaneous  acts. 
It  must  also  be  conceded,  that  iu  the  case 
of  Gardener  v.  Corson,  15  Mass.  R.  500,  the 
Supreme  court  of  Massachusetts  do  seem  in 
terms  to  admit  that  the  rule,  as  laid  down 
in  Terry  v.  Duntze,  was  a  convenient  and 
proper  one  to  be  followed  in  the  construction 
of  covenants  exactly  similar  to  those  to 
which  it  was  applied  in  that  case :  Yet  they 
at  the  same  time  exhibited  a  strong  dispo- 
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sitioii,  I  think,  to  narrow  the  application 
of  the  rule*,  and  were  astute  in  the  reason- 
injf  by  which  they  withdrew  the  case  before 
them  from  without  its  operation.  In  that 
case  Corson,  who  was  at  the  time  in  the 
possession  of  a  tract  of  land,  contracted 
for  its  purchase  at  the  price  of  920  dollars, 
to  be  paid  in  four  years ;  and  also  ag-reed 
to  pay  the  interest  annually.  And  the 
vendor  on  his  part,  covenanted  to  execute  a 
deed,  ''npon  Corson's  paying  the  above 
mentioned  sums  at  the  time  or  times  above 

named."  The  broad  terms  of  the 
165      rale,  announced  *in  Terry  v.  Duntze, 

would  seem  to  cover  such  a  case,  and 
to  make  the  covenants  independent,  inas- 
much as  there  was  a  clear  stipulation  on 
the  part  of  the  vendee  to  pay  a  portion  of 
the  consideration,  to  wit,  the  annual  inter- 
est for  the  first  three  years,  at  dates  ante- 
cedent to  that  fixed  for  the  conveyance. 
Tet  the  court,  whilst  they  in  terms  recog- 
nized the  rule  as  before  stated,  construed 
the  covenants  for  the  payment  of  the  920 
dollars,  with  the  last  year's  interest,  and 
the  covenant  for  the  execution  of  the  con- 
veyance to  t>e  dependent.  They  held  the 
annual  interest  which  Corson  was  to  pay,  to 
be  by  way  of  rent.  They  said  that,  as  he 
was  in  possession  of  the  land,  he  was  in 
the  enjoyment  of  the  consideration  for 
which  this  interest  or  rent  was  to  be  paid, 
and  that  by  paying  it  he  did  not  part  with 
any  substantial  part  of  the  price  to  be  paid 
for  the  land. 

To  the  list  of  cases  sustainins:  the  con- 
struction g'iven  by  the  circuit  court  to  the 
covenants  in  the  agreement  under  consid- 
ention  may  be  added  that  of  Bean  v.  At- 
water,  4  Conn.  R.  3.  In  that  case  the 
contract  was  for  the  sale  of  a  tract  of  land 
to  be  paid  for  in  several  installments,  the 
first  and  second  of  which  were  to  be  paid 
at  dates  prior  to  the  17th  June  1817,  the 
third  on  that  day,  when  the  deed  was  also 
to  be  made,  and  the  balance  at  certain  days 
thereafter.  A  majority  of  the  court  held 
that  no  action  could  be  maintained  for  the 
third  installment  without  averring  the  ex- 
ecution or  tender  of  the  deed.  The  pro- 
priety of  the  rule  propounded  in  the  case  of 
Terry  v.  Duntze  was  examined,  and  shown 
to  rest  on  no  well  established  precedent. 
It  was,  I  think,  conclusively  shown  that 
the  cases  relied  on  as  establishing  it  fur- 
nished no  sanction  for  the  rule ;  that  those 
cases  merely  decided  that  when  the  entire 
consideration  was  payable  at  a  time  pre- 
fixed, which  must  or  might  precede  the  con- 
sideration on   the   other  side,    there  might 

be  a'  recovery    without  performance; 
166      *and  the  judges  delivering  the  opinion 

of  the  majority  of  the  court  proceeded 
to  demonstrate,  that  when  only  a  portion 
of  the  money  was  to  be  paid,  before  the 
conveyance  of  the  land,  and  the  balance  at 
the  same  time  or  afterwards,  there  is  no 
exhibition  of  an  intent  that  the  whole  con- 
sideration might  be  demanded,  before  per- 
formance or  tender  on  the  other  side,  but 
of  the  contrary. 
Upon  the  whole,    whilst   it  cannot  be  de- 


nied that  there  is  some  conflict  of  prece- 
dents on  the  question,  I  am  satisfied  that 
the  weight  of  authority  and  reason  is  on 
the  side  of  the  judgment  rendered  by  the 
Circuit  court ;  and  I  am  for  affirming  it. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  affirmed. 


167  *McQuire  &  als.  v.  Pierce,  Assignee, 

&c. 

July  Term,  186S,  LewiBbar^. 
(Absent  LSB,  J.*) 

I.  Bond*— Prtoon  Boands    Bond— Joint   Bxocatlon.t— 

There  Is  a  Joint  Judffment  and  execution  affainst 
two,  wbo  have  been  arrested  and  committed  to 
prison.  They  may  jolnUy  execute  a  prison  bounds 
bond. 
J.  Same— Same— Broach  of— Cuo  at  Bar— It  is  no 
defence  to  an  action  on  a  prison  bounds  bond,  that 
the  prisoner,  after  a  departure,  voluntarily  re- 
turned to  the  rules,  and  there  remained.  &c. ;  or 
that  he  voluntarily  returned  to  the  jail.  Ac;  or 
that  the  Jailor  made  fresh  pursuit  after  the  pris- 
oner, and  recaptured  him  and  recommitted  him 
to  Jail:  or  that  the  prisoner  accidentally  walked 
sixteen  feet  beyond  the  limits  of  the  prison 
bounds,  which  were  bounded  on  an  imaginary 
line,  and  thereupon  immediately  returned,  &c. 

3.  Same  — Sano-Asslflrnment— Safficloncy.t— An  en> 
dorsement  of  the  name  of  the  sheriff  on  the  bond 
before  action  brouffht.  is  a  sufficient  assignment 
thereof:  and  the  action  may  be  maintained  by  the 
creditor  as  assicnee,  without  writing  out  the  as- 
signment; or  the  assiflrnmentmay  be  written  out 
in  the  progress  of  the  trial  after  the  jury  is 
sworn. 

4.  Prison  Boonds— Recordation  in  Onior  Boole— Stat>- 
nte.— The  boundaries  of  the  prison  mUs  being 
recorded  In  the  order  book  of  the  County  court, 
in  the  order  of  the  court  establishing  them,  is  a 
sufficient  compliance  with  the  statute  requiring^ 
said  boundaries  ta  be  recorded. 

5.  Prison  Bounds  Bond— Action  on— Measure  of  Dam^ 
ages.— The  measure  of  damages  in  an  action  upon 
a  prison  bounds  bond  is  the  debt,  hiterest  and 
costs. 

6.  Commissioners— Depositions— Statute;— A  commis- 
sioner appointed  by  a  Circuit  court  to  take  depo- 
sitions had  authority,  under  the  acts  of  1881,  Supp. 
Rev.  Code.  p.  166,  {  80,  and  1884,  Sess.  Acts,  p.  75,  ch. 
02,  S  2,  to  take  depositions  In  a  common  law  cause. 

This  was  an  action  of  debt  on  a  prison 
bounds  bond,  broug-ht  by  Thomas  Pierce,, 
assignee  of  Benjamin  Webb,  sheriff  of  Wood 
county,  against  Edward  D.  and  John  S. 
McGuire  and  their  sureties  in  the  bond. 
The  condition  of   the   bond,   after  re- 

168  citing  that  *the  said  McGuires,  part- 
ners trading  under  the  firm  of  E.  D. 

&  J.  S.  McGuire,  had  been  taken  in  execu- 

*He  had  decided  the  cause  in  the  court  below. 

tSee   monographic  note  on   "Statutory    Bonds" 
appended  to  Goolsby  v.  Strother,  21  Gratt.  107. 

tSee    monographic   note  on    "Assignments'*    ap- 
pended to  Ragsdale  v.  Hagy,  9  Gratt.  409. 
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tion  by  the  said  sheriif  under  a  ca.  sa. 
issued  from  the  clerk's  office  of  said  county, 
at  the  suit  of  said  Pierce,  and  had  taken 
the  benefit  of  the  prison  rules,  is  in  the 
terms  prescribed  by  law :  that  is,  that  the 
said  McGuires  should  not  depart  and  go  out 
of  the  rules  or  bounds  of  the  prison,  and 
should  render  their  bodies  to  prison  in  sat- 
isfaction of  the  said  execution,  at  or  before 
the  expiration  of  one  year  from  the  date  of 
the  said  bond.  The  declaration  assigns, 
as  a  breach  of  the  condition,  that  the  said 
John  8.  McGuire  did  depart  and  go  out  of 
the  rules  or  bounds  of  the  said  prison  after 
the  execution  of  the  said  bond,  and  be- 
fore the  expiration  of  one  year  from  the 
date  thereof ;  avers  that,  after  the  said  bond 
was  so  forfeited,  the  said  sheriff,  by  an  en- 
dorsement thereon,  assigned  the  same  to 
the  said  Pierce,  and  contains  the  general 
breach  of  nonpayment  of  the  penalty  of  the 
bond.  The  defendants  craved  oyer  of  the 
bond,  demurred  generally  to  the  declaration, 
and  the  plaintiff  joined  in  the  demurrer; 
which,  however,  was  overruled  by  the  court. 

The  defendants  also  pleaded  performance 
of  the  said  condition ;  to  which  the  plaintiff 
replied  generally,  and  issue  was  thereon 
joined.  The  defendants  also  tendered  to 
the  court  eight  pleas  in  writing,  to  the  fil- 
ing of  which  the  plaintiff  objected.  The 
court  permitted  four  of  the  tsaid  pleas, 
numbered  1,  6,  7  and  8,  to  be  filed,  to  which 
the  plaintiff  replied  generally,  and  issues 
were  thereon  joined:  but  these  four  pleas 
are  not  in  the  record,  and  it  does  not  appear 
what  they  are.  The  other  four  of  the  said 
pleas,  numbered  2,  3,  4  and  S,  were  rejected 
by  the  court ;  and  the  defendants  excepted. 
These  four  rejected  pleas  all  admit  that  the 
defendant  John  8.  McGuire  did  depart  from 
the  prison  rules  as  charged  in  the  declara- 
tion ;  but  they  propose  to  justify  or  excuse 
such  departure  in  different  forms, 
169  *as  follows:  No.  2  avers  that  after 
such  departure  the  said  John  8.  Mc- 
Guire voluntarily  returned  within  the  rules, 
and  therein  continually  remained  until  he 
was  therefrom  discharged  by  due  course  of 
law.  No.  3  avers  that  he  voluntarily  re- 
turned into  the  jail  of  said  county,  (instead 
of  the  rules  as  in  No.  2,)  and  was  therein 
confined  until  discharged  by  due  course  of 
law.  No.  4  avers  that  the  jailor  made  fresh 
pursuit  of  the  said  John  8.  McGuire,  re- 
captured him,  and  recommitted  him  to  jail, 
and  kept  him  there  confined  until  he  was 
discharged  by  due  course  of  law.  No.  5 
avers  that  said  McGuire  accidentally  walked 
sixteen  feet  beyond  the  limits  of  the  prison 
bounds,  which  were  bounded  on  an  imag- 
inary line,  and  thereupon  immediately  re- 
turned; and  from  that  time  until  he  was 
discharged  by  due  course  of  law  kept  within 
the  said  limits;  and  that  this  is  the  sup- 
posed escape  alluded  to  in   the  declaration. 

On  the  trial  of  the  issue  the  plaintiff 
offered  in  evidence  the  said  bond,  with 
an  endorsement  thereon  in  these  words: 
"Benjamin  Webb,  sheriff  of  Wood  county, 
by  James  Cook,  deputy  sheriff  of  Wood 
county."    To    the    giving   of  the  said  en- 


dorsement in  evidence  the  defendants  ob- 
jected, because  it  was  no  legal  assig'nixiexit. 
Whereupon  the  plaintiff  asked  for  leave  to 
write  an  assignment  above  said  sig'nature, 
which  the  court  permitted  to  be  done*  and 
which  was  done,  at  the  bar,  in  these  words : 
''I  assign  the  within  bond  to  Thomas 
Pierce,"  &c.  And  it  was  proved  that  aaid 
Cook  who  made  said  endorsement  was,  at 
the  time  of  making  it,  a  deputy  of  Ben- 
jamin Webb,  sheriff  of  Wood  county,  ^nd 
the  said  bond,  with  the  assignment  so  filled 
up,  being  offered  in  evidence,  the  defend- 
ants objected  thereto,  on  the  ground  that 
the  assignment  ought  to  have  preceded  the 
suit;  and  also  because  it  was  variant  from 
the  assignment  set  out  in  the  declaration, 

being   without   date.     But   the   court 
170      overruled  *the  objection,  it  appearing* 

that  the  endorsement  was  made  before 
the  commencement  of  the  suit,  and  the  de- 
fendants   again    excepted.      The    plaintiff 
then  offered  in  evidence  a  certified  copy  of 
the  order  of  Wood  County  court,  laying  out 
the  prison  bounds  of  said  county  by  specific 
metes    and     bounds    and    landmarks;    but 
showed  no  copy  or   original  record  of  said 
bounds   other   than   as   the  same  remains 
upon  the  order  book  of  said  county,  the  said 
order  never  having  been  otherwise  recorded 
than  by  its  entry  on  the  order  book.     The 
defendants   objected   to   the   copy   of   said 
order  as  evidence,  because  it  had  not  been 
recorded ;  but  the  court  overruled  the  objec- 
tion, and  the   defendants   again    excepted. 
The  plaintiff  then    offered   in    evidence    a 
deposition  taken  before  A.  Samuels,  Ksq.* 
a   commissioner   of   the    Superior  court  of 
chancery  for  Wood  county   to   take   deposi- 
tions; to  the  reading  of  which  the  defend- 
ants objected,  on  the  ground  alone  of  the 
want   of   authority   of   a  commissioner  in 
chancery  to  take  the  said  deposition.     But 
it  was  further  proved  that  the  said  deposi- 
tion was  taken  in  the  presence  of  the  coun- 
sel of  both  plaintiff  and  defendants,  and  by 
consent  to  be  read   in  chief;  and  the  court 
overruled  the  objection ;  and  the  defendants 
again  excepted.     The  plaintiff  then  proved 
that   the   said    McGuire   broke   the    prison 
bounds,  but  for  a  short   time,   and  immedi- 
ately  returned   into    them,    and    remained 
there  until  he  took  the  oath   of  insolvency 
on  the  said  execution  on    the  29th   of  No- 
vember 1841 ;  that  he  was   insolvent  before 
he  broke  the  said    bounds,    and  no  change 
in  his  circumstances    took   place  between 
the  time  he  broke  the  bounds  and  the  time 
he  took  the  oath  of  insolvency  as  aforesaid, 
and  that  the  suit   was   brought  on   the  9th 
of   December   1841.      And    the    defendants 
moved  the  court  to  instruct  the  jury  that  if 
they    were   satisfied   from  the  evidence  be- 
fore them  that  the  said   McGuire  was  in  as 

good  circumstances  at  the  time  he 
171*     swore  out  of  prison  as  he  *wa8  when 

he  broke  the  bounds,  and  that  the 
plaintiff's  means  of  collecting  his  debt  was 
not  lessened  by  such  breaking,  then  the 
true  measure  of  damages  would  be  the  dam- 
age the  plaintiff  had  actually  sustained  by 
such    breaking   of   the    boiinds;  which  in- 
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stmction  the  court  refused  to  give ;  but  in- 
structed the  jury,  that  if  the  plaintiff  was 
entitled  to  recover  at  all,  the  true  measure 
of  damag'es  was  the  whole  of  the  debt,  in- 
terest and  costs  of.  the  suit  in  which  he  was 
arrested  and  imprisoiied ;  and  the  defend- 
ants ag^ain  excepted.  Verdict  and  judg*- 
Bient  were  thereupon  rendered  in  favor  of 
the  plaintiff  according'  to  the  said  instruc- 
tion of  the  court.  And  the  defendants  ob- 
tained a  supersedeas  from  this  court. 

Fisher,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

MONCURB,  J.,  after  stating  the  case, 
proceeded: 

Several  errors  are  assigned  by  the  plain- 
tiffs in  error,  in  the  proceedings  and  judg- 
ment, which  I  will  proceed  to  notice  in  the 
order  in  which  thej  are  assigned. 

The  first  is,  that  **the  court  erred  in  over- 
ruling the  demurrer  to  the  declaration ;  be- 
cause a  joint  bond  cannot  by  law  be  taken, 
as  each  judgment  debtor  ought  to  enter 
into  a  separate  bond  with  security."  I  can 
see  no  reason  and  know  of  no  authority 
why  joint  debtors,  against  *whom  judgment 
has  been  obtained  and  execution  issued 
jointly,  and  who  have  been  jointly  arrested 
and  committed  to  xni^on,  may  not  jointly 
enter  into  a  prison  bounds  bond.  Indeed, 
the  statute  authorizing  the  bond  to  be 
given,  plainly  contemplates  such  a  case, 
for  its  language  is,  '*If  any  person  or  per- 
sons, taken  or  charged  in  execution,  shall 
enter  into  bond,  &c.,  that  he,  she  or  they 
shall   not   depart  or  go  out  of  the  rules  or 

tK>und8  of  the  prison,"  &c. 
172         *The   second   error    is,    that    '4he 
court  erred  in  rejecting  the  pleas  num- 
bered 2,  3,  4  and  5." 

In  support  of  this  assignment  of  error, 
the  counsel  for  the  plaintiffs  in  error  cited 
and  relied  on  several  cases  in  the  New 
York  reports ;  which,  with  some  other  cases, 
and  the  course  of  legislation  in  that  state 
in  regard  to  escapes,  it  may  be  proper  to 
notice  somewhat  in  detail.  When  those 
cases  were  decided,  the  common  law  on 
the  subject  of  escapes  was  the  law  of  New 
York,  except  in  some  respects  in  which  it 
had  been  altered  by  statute.  Formerly  it 
would  seem  that  persons  in  custody  on 
•civil  process  in  that  state,  had  no  right  to 
go  at  large  within  the  limits  of  the  prison, 
without  the  permission  of  the  sheriff, 
though  they  might  do  so  with  such  permis- 
sion. But  by  an  act  passed  in  1801,  (which 
appears  to  have  been  but  a  re-enactment  of 
a  law  which  was  passed  in  1793, )  it  was 
made  the  duty  of  sheriffs  to  permit  all  pris- 
oners in  custody  on  civil  process  to  go  at 
Urge  within  the  limits,  on  their  giving 
bond  with  security  to  keep  the  same ;  and 
the  sheriff  was  authorized,  in  case  he  should 
discover  the  security  to  be  insufficient,  to 
confine  the  prisoner  until  other  sufficient 
security  was  offered.  4  John.  49;  10  John, 
577.  After  the  passage  of  this  act,  it  was 
decided  that  a  sheriff  might  still  permit  a 
prisoner  in  execution  to  go  within  the 
liberties  of  the  prison  without  taking  secu- 


rity; and  if  the  prisoner,  without  his 
knowledge,  went  beyond  the  limits,  but 
returned  again  before  suit  brought,  he  was 
not  liable  for  an  escape :  the  limits  of  the 
liberties  of  the  prison  being  considered  as 
an  extension  of  the  walls  of  the  prison,  and 
a  return  within  the  limits  of  the  same  as  a 
return  within  the  prison ;  and  where  no 
bond  or  security  is  taken  by  the  sheriff,  his 
right  of  recaption  remaining  in  full  force ; 
and  a  voluntary  return  before  suit  brought 
being  equivalent  to  a  recaption,  which  will 
purge  a  negligent  escape.     Peters  v. 

173  *Henry,  6  John.  R.  121,  decided  in 
1810.  In  the  case  of  Tillman  v.  Lan- 
sing, 4  John.  R.  45,  decided  in  1809,  it  was 
held  that  where  a  prisoner  in  execution,  on 
giving  security  to  the  sheriff,  was  allowed 
the  liberties  of  the  prison,  and  went  beyond 
the  limits  and  returned  again,  the  sheriff 
had  no  power  to  restrain  him ;  and  that 
though  this  was  neither  a  voluntary  nor 
negligent  escape,  yet  it  was  such  an  escape 
under  the  statute  of  1801,  as  could  not  be 
purged  by  a  voluntary  return  before  suit 
brought,  and  rendered  the  sheriff  liable  in 
the  first  instance ;  and  that  he  must  resort 
to  the  security  for  his  indemnity,  as  the 
bond  was  not  made  assignable.  The  court 
was  of  opinion  that  the  sheriff,  after  hav- 
ing taken  security,  had  no  right  to  restrain 
the  prisoner,  should  he  see  him  at  large, 
his  remedy  being  upon  the  bond ;  and  that 
it  was  a  breach  of  the  condition  of  the 
bond  for  the  prisoner  to  go  beyond  the 
limits,  and  could  be  no  defence  to  him  that 
he  returned  before  suit  brought  against  the 
sheriff.  In  the  case  of  Bissell  v.  Kip,  5 
John.  R.  88,  in  1809,  it  was  decided  that 
where  a  defendant  in  execution  and  admitted 
to  the  liberties  of  the  prison,  walked  beyond 
the  limits  knowingly  and  voluntarily,  on 
the  pretence  of  avoiding  a  bank  of  snow 
which  obstructed  his  usual  walk,  it  was  an 
escape  for  which  the  sheriff  was  liable ;  and 
that  where  the  limits  were  not  defined  by 
visible  marks  or  boundaries,  and  the  pris- 
oner went  beyond  them  into  a  building 
which  was  supposed  to  be  within  the  limits, 
staid  an  hour  and  returned,  it  was  an 
escape    for   which    the   sheriff    was  liable. 

In  the  case  of  Ballou  v.  Kip,  7  John.  R. 
175,  in  1810,  where  the  limits  of  the  prison 
liberties  were  marked  by  no  visible  monu- 
ments, and  the  survey  of  them  was  vague 
and  uncertain,  and  a  prisoner,  who  had 
given  bond  to  the  sheriff  for  the  liberties, 
without  intending  to  go  beyond  them,  went 
into  a  house  within  the  reputed  limits,  but 
which  proved  not   to  be  in  the  actual 

174  limits,     and     returned    *before    suit 
brought,  it  was  held  that   this,  being 

an  inadvertent  and  involuntary  escape,  and 
a  return  before  suit  brought,  the  sheriff 
was  not  liable.  The  case  was  distinguished 
from  that  of  Tillman  v.  Iransing,  which 
was  considered  as  applying  only  to  an 
escape  voluntarily  and  knowingly  made. 
By  an  act  passed  in  1809,  prison  bounds 
bonds  were  made  assignable  to  the  plaintiff 
in  the  execution,  who  was  authorized  to 
sue  as  assignee  of  the   sheriff ;  and   by  an 
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act  passed  in  1810,  it  was  declared  **that 
nothing^  contained  in  the  acts  of  1801  or 
1809  aforesaid,  shall  be  so  construed  as  to 
prevent  any  sheriff,  in  cases  of  escapes, 
from  availing  himself,  as  at  common  law, 
of  a  defence  arising  from  a  recaption  on 
fresh  pursuit,  and  a  returning  of  the  pris- 
oner within  the  custody  of  such  officer  be- 
fore an  action  shall  be  commenced  for  the 
escape."  In  the  case  of  Mandell  v.  Barry, 
9  John.  R.  234,  in  1812,  it  was  decided  that 
the  said  act  of  1810  was  intended  only  for 
the  relief  of  the  officer  when  sued  for  an 
escape ;  and  that  therefore  when  an  action 
was  brought  by  the  assignee  of  the  bond 
against  the  original  debtor  and  his  sureties^ 
a  voluntary  return  after  a  voluntary  escape, 
and  before  suit  brought,  was  not  a  defence ; 
and  the  assignee  might  recover  the  amount 
of  the  debt  in  the  original  suit,  though  no 
suit  had  been  brought  against  the  sheriff 
lor  the  escape.  The  court  said  the  act 
'^was  made  to  relieve  the  officer,  who  may 
be  an  innocent  party,  and  not  the  original 
debtor,  who  bound  himself  to  remain  a  true 
and  faithful  prisoner,  and  that  he  would 
in  no  wise  escape.  If  he  has  willfully  de- 
parted from  the  liberties,  he  has  broken 
his  engagement,  and  forfeited  all  just  title 
to  indulgence.  The  persons  who  became 
his  sureties,  (and  who  were  probably  in- 
demnified by  him,)  must  and  ought  to  be 
equally  responsible  with  the  debtor,  or 
otherwise  the  guard  hereby  intended  against 

fraud,  would  be  illusory  and  of  no 
175      effect."    **The  fact  *of  how  long  the 

prisoner  continued  without  the  liber- 
ties, or  to  what  distance  he  escaped,  never 
can  be  material,  when  it  is  once  ascertained 
that  the  escape  was  voluntary  and  inten- 
tional." This  decision  of  the  Supreme 
court  of  New  York  was  reversed  by  the 
Court  of  errors  in  Barry  v.  Mandell,  10 
John.  R.  562;  in  which  it  was  held  that  the 
statutes  relative  to  prison  liberties  had  not 
altered  the  common  law  as  to  the  liability 
of  sheriffs  for  escapes,  nor  taken  away  their 
common  law  rights  as  to  a  fresh  pursuit 
and  recaption ;  and  if  a  prisoner  goes  be- 
yond the  liberties  without  the  privity  of 
the  sheriff,  to  an  action  against  him  for  an 
escape,  he  may  plead  recaption  or  voluntary 
return  before  suit  brought,  as  he  might  do 
in  an  action  for  a  negligent  escape  at  com- 
mon law ;  and  this  was  the  true  construction 
of  those  statutes  before  the  passage  of  the 
said  act  of  1810.  The  bonds  given  to 
sheriffs  for  the  liberties  are  for  his  indem- 
nity only,  and  neither  the  sheriff  nor  his 
assignee  can  recover  on  such  bond  without 
showing  he  is  injured ;  and  to  an  action  on 
such  bond  by  the  sheriff  or  his  assignee,  it 
is  a  good  plea  in  bar  that  the  prisoner  vol- 
untarily returned  before  suit  brought.  But 
that,  even  if  this  were  not  so  before  the 
act  of  1810,  yet  that  act  is  so  far  a  virtual 
repeal  of  the  provisions  of  former  acts  ;  for 
the  recaption,  on  fresh  pursuit,  or  volun- 
tary return  before  action  brought,  being  a 
good  defence  to  the  sheriff  in  an  action 
against  him  for  the  escape,  it  is  equally  a 
good  defence  to  the   prisoner  and  his  secu- 


rity in  a  suit  against  them  by  the  sheriff  or 
his  assignee  on  the  bond. 

Thus  stands  the  law  of  New  York  on  all 
the  cases  referred  to;  and  there  can  be  no 
doubt  but  that  the  pleas  rejected  in  this 
case,  or  some  of  them,  would  present  g-ood 
defences  to  the  action,  if  the  decision  of 
the  Court  of  errors,  in  the  case  last  cited, 
were  a  binding  authority  and  a  correct 

176  exposition  of  the   law  *of  this  state. 
If  the  statutes  of  Virginia  on  the  sub- 
ject of  escapes    were   like    the   statutes  of 
New  York,  which  came  under  consideration 
in  those  cases,    none   of  those  cases  beings 
binding  authorities  with  us,  we  might  have 
to   determine    the    relative    respect    which 
would  be  due  to    the   decisions   of   the  Su- 
preme court  (in  which  all  of  them  but  the 
last  was  decided)    and   the  Court  of  errors 
of  that  state,  in  which  case  it  would  be  re- 
membered that  some  of  the   judges  of  the 
former  were  among  the  most  profound  that 
this  country  has  ever  produced.     But  it  is 
enough  to  say  that  the   statutes   of  the  two 
states  on  the  subject  are  entirely  different ; 
and  that  the  cases  in  that  state  all  concede, 
and  those  of  them  which  would  warrant  the 
admission  of  any  of   the  pleas  which  were 
rejected   in    this   case    are   founded  on  the 
concession,   that   the    prison   bounds    bond 
there  was,  when  those  cases  were  decided, 
a  bond  of  indemnity  to  the  sheriff.     And  it 
being  settled    that   the  giving  of  the  bond 
did  not  affect   his   common   law  rights  and 
liabilities,  it  followed,  as  a  necessary  con- 
sequence, that  any  plea   which   would  be  a 
good  defence  to  an  action   against   him  for 
an  escape,  would  be   a  good   defence  to  an 
action  on  the  bond,    whether  in   the    name 
of  him  or  his  assignee.     In    this   state   the 
prison  bounds  bond  is  not  a  bond  of  indem- 
nity to  the  sheriff,  and  is,  in  effect,  a  very 
different  instrument  from  the  like  bond  in 
New  York.     There,  the  sheriff  was  respon- 
sible, if  the  security   in   the   bond    became 
insufficient  after  it  was  given,  though  good 
at  that  time;  and  therefore   the  sheriff  had 
a  right    to   require   additional   security    if 
that   first    given   became   insufficient.     In- 
deed, though   the   bond    was   assignable  to 
the  execution  creditor,  he  was  not  bound  to 
accept   the   assignment,   but  might,  at  his 
election,    sue    the  sheriff  for  an  escape,  or 
sue  on  the  bond  as  assignee  of  the  sheriff. 
Here  the    sheriff   has   no  power  to  prevent 

the  escape  of  a  debtor,  who  has  taken 

177  the    benefit   of   *the    prison    bounds. 
Lyle  V.    Stephenson,  6  Call  54;  but  it 

is  the  duty  of  the  sheriff,  when  a  person  in 
execution  escapes  from  the  prison  bounds, 
immediately  to  obtain  an  escape  warrant, 
and  give  notice  thereof  to  the  execution 
creditor,  and  assign  to  him  the  bounds 
bond,  which  he  is  obliged  to  receive;  and 
the  sheriff  is  then  free  from  all  liability, 
unless  the  security  in  the  bond  was  insuffi- 
cient at  the  time  it  was  taken.  The  cred- 
itor may,  at  his  election,  proceed  to  retake 
the  debtor  if  he  can,  or  sue  upon  the  bond 
for  the  recovery  of  his  debt.  * '  If  the  debtor 
be  retaken  and  committed  to  jail,  his  secu- 
rities are   discharged    from  their  bond.     It 
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is  perfectly  obvious  therefore  that  the 
bounds  bond  here  is  not  a  mere  bond  of 
indemnity  to  the  sheriff,  but  when  it  is 
assig-ned  to  the  execution  creditor,  becomes 
an  effectual  security  for  the  debt ;  and  that 
none  of  the  pleas  which  were  rejected  in 
this  case,  would  be  good  pleas  in  bar  of  an 
action  on  such  bond.  It  would  be  a  good 
plea  in  bar  of  such  an  action,  that  the 
debtor  was  retaken  and  committed  to  jail 
under  the  escape  warrant  by,  or  at  the  in- 
stance of,  the  creditor;  because  the  statute 
declares  that  the  securities  in  that  case 
shall  be  discharged.  And  it  might  also  be 
a  good  plea  in  bar  of  such  an  action,  that 
the  debtor,  after  breaking  the  bounds,  vol- 
untarily returned  to  jail,  and  was  therein 
confined  with  the  approbation  of  the  cred- 
itor, and  with  a  knowledge  on  his  part  of 
the  escape.  This  would  seem  to  be  the 
same  defence  in  effect  with  that  which  the 
statute  gives.  But  none  of  the  rejected 
pleas  are  equivalent  to  either  of  these. 

In  the  case  of  Crump  v.   Bennett,  2  Litt. 
R.    209,    it   was   held  that  if  a  debtor  com- 
mitted   to   the   prison   rules  depart  thence, 
however    innocently,     from    ignorance    of 
the  real  boundaries,  however  short  the  dis- 
tance and  sudden    his   return,    his  bond  is 
fcK^eited.     That  case   was  decided  in  1822, 
and  is  entitled  to  great   weight,    be- 
178      cause  *the    statute   law   of  Kentucky 
on  the  subject  was  then  identical  with 
our  own.     Some  of  the  observations  of  the 
court  in  the  case  are  very   striking  and  ap- 
propriate.    **The  prison   rules,"  they  said, 
**are  for  the  benefit   of-  the  debtor,  and  he 
is  bound   to   take    notice   of  and  ascertain 
them  if  practicable,  and  must  break  them  at 
his   peril;  and   it    does   not  lie  well  in  his 
mouth  to  say,  that   without  the  consent  or 
concurrence  of  the  plaintiff  in  the  execution, 
he  had  taken  the   rules,  and  yet  was  igno- 
rant of  them,  and  therefore   had  a  right  to 
go  where  he  pleased.     Besides,  a  departure 
without    the    rules,    however    small,    is    a 
breach  of  the   letter   of  the   bond.     If    the 
true  line  is  departed   from,   it  will  soon  be- 
come a  puzzling  question,   how  far  he  may 
progress  without  danger.     If  he   can  plead 
ignorance  and  want  of  intention,  the  extent 
of  his  knowledge   and   the  quo  animo  with 
which    he   transgressed    will   soon   become 
difficult   questions   for   courts   and   juries, 
when  the  rule  adopted  by  the  court  below  is 
more   certain   and  definite,    and  cannot  be 
ramified  into  niceties,  or  embarrassed  with 
numerous  exceptions." 

The  third  error  assigned  is,  that  ^^the 
court  erred  in  permitting  the  prison  bounds 
bond  to  be  assigned  upon  the  trial  of  the 
cause  after  the  jury  were  sworn,  as  the  as- 
signment of  the  instrument  is  an  essential 
put  of  the  plaintiff's  case,  to  enable  him 
to  institute  and  maintain  the  action." 

If  an  obligee  of  a  bond  or  payee  of  a  note 
endorse  his  name  in  blank  thereon,  and 
deliver  it  to  another  person  for  the  purpose 
of  assigning  or  endorsing  it  to  him,  the 
blank  endorsement  imports  an  authority  to 
any  bona  fide  holder  to  write  over  the  same 
a  full  assignment  or  endorsement  to  him. 


and  in  fact,  without  being  filled  up,  may 
be  regarded,  for  all  purposes  of  pleading 
and  evidence,  as  a  full  a9signment  or  en- 
dorsement. Courts  will  consider  that  as 
done  which  may  be  done,  and  will  not 

179  even  require  the  formality  of  *writing 
out  a  full  assignment  or  endorsement 

at  the  time  of  the  trial.  This  is  the  uni- 
form practice  in  regard  to  ordinary  bonds 
and  notes,  and  is  convenient  and  legaU 
There  is  no  difference  between  a  prison 
bounds  bond  and  an  ordinary  bond,  in  this 
respect.  The  law  directs  the  sheriff  to 
assign  and  deliver  the  bounds  bond  to  the 
execution  creditor,  and  obliges  the  latter  to 
receive  it.  The  bond  in  this  case  was  de- 
livered to  the  creditor  with  the  sheriff's 
name  endorsed  thereon  in  blank  by  his 
deputy,  and  was  received  by  the  creditor 
before  the  commencement  of  the  suit.  The 
assignment  to  the  creditor  was  then  com- 
plete, and  there  was  no  necessity  for  filling 
up  the  assignment  at  the  time  of  the  trial, 
though  of  course  there  was  no  error  in  per- 
mitting the  assignment  to  be  then  filled  up. 

The  fourth  error  assigned  is,  that  **the 
court  erred  in  permitting  the  boundaries  of 
the  prison  bounds  to  be  given  in  evidence, 
without  having  been  recorded  as  the  statute 
directs." 

The  statute  referred  to  by  the  counsel  of 
the  plaintiff  in  error,  1  Rev.  Code  1819,  p. 
251,  i  18,  requires  the  marks  and  bounds  of 
the  prison  rules,  directed  to  be  laid  out  by 
the  justices  of  every  county  and  corpora- 
tion, to  be  recorded,  but  does  not  prescribe 
the  particular  book  in  which  they  are  to  be 
recorded.  The  marks  and  bounds  in  this 
case  were  entered  only  on  the  order  book  of 
Wood  county  court,  but  having  been  entered 
therein  as  part  of  one  of  the  regular  orders 
of  the  court,  and  the  order  book  being  cer- 
tainly a  record  book,  they  were  recorded 
within  the  meaning  of  the  statute. 

The  fifth  error  is,  that  **the  court  erred 
in  admitting  the  deposition  taken  before 
A.  Samuels,  Esq.  to  be  read,  inasmuch  as 
a  commissioner  in  chancery  has  no  author- 
ity to  take  a  deposition  in  a  law  cause." 

It  perhaps  would  be  a  sufficient  answer  to 
this   objection    to   say   that    the  said 

180  deposition  was  taken    '4n  *the   pres- 
ence of  the  counsel   of   both    plaintiff 

and  defendants,  and  by  consent  to  be  read 
in  chief."  But  a  better  answer  is  that 
when  the  deposition  was  taken  a  commis- 
sioner appointed  by  a  Circuit  superior  court 
to  take  depositions  (as  A.  Samuels  was) 
had  authority  to  take  a  deposition  in  a  law 
cause ;  the  act  of  April  1831  providing  for 
the  appointment  of  such  commissioners, 
authorizing  them  '4o  take  the  depositions 
of  witnesses  in  any  cause  depending  in 
their  courts;"  Supp.  Rev.  Code,  p.  165,  { 
80;  and  the  acf  of  B^ebruary  1834  declaring 
*'that  the  depositions  of  witnesses  in  suits 
depending  in  any  court  of  this  common- 
wealth, may  hereafter  be  taken,  &c.  by 
any  commissioner  appointed  by  any  Circuit 
superior  court,  &c.  for  the  taking  of  depo- 
sitions." Acts  of  1833-4,  p.  75,  ch.  62,  J  2. 
The  sixth   and   last   error   is,    that  **the 
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court  erred  in  instructing  the  jury  that  un- 
der the  circumstances  of  this  case  the  true 
measure  of  damages  was  the  debt  and  in- 
terest ;  and  consequently  erred  in  refusing 
to  give  the  instruction  asked  for  by  the  de- 
fendants* counsel." 

The  prison  bounds  bond  in   Virginia  is, 
as  we  have  seen,  not   a   mere   bond  of  in- 
demnity to  the  sheriff,  but,   when   it  is  as- 
signed to   the    creditor   according    to  law, 
becomes  a  substantial  security  for  the  debt : 
That    was   evidently   contemplated   by  the 
statute.      The    imprisoned    debtor    having 
availed  himself  of  the  liberties  of  the  prison 
on  the  terms  prescribed  by  the  statute,  and 
having  departed  from  the  said  liberties  and 
broken  his  bond,  the  creditor  has  his  elec- 
tion to  pursue  and   retake  the  debtor,  or  to 
abandon  his  execution    as   having  become 
abortive  by  the  act  of  the  debtor,  and  resort 
to  an  action  on  the  bond  **for  the  recovery 
of   his   debt."    The   amount    of   the   debt 
seems   to   be    recognised    by   the  very  lan- 
guage of  the  statute  as  the  measure  of  the 
recovery  on  the  bond.     To  depart  from  that 
certain  standard   would   be  unreason- 
181      able  and  embarrassing.     The  ^opinion 
of  the  profession   has,    I   think,   uni- 
versally been  in  favor  of  that  standard.     It 
has    never   been    afidrmed    to    be   the    true 
standard  by   this  court ;  but   that,  I  think, 
is    only    because    its  propriety    has    never 
before  been  seriously  questioned.     The  sub- 
ject has,  however,    come   under  the  consid- 
eration of  the  courts  of  several  of  our  sister 
states,  whose  decisions  are  entitled  to  very 
great  respect.     In  Kentucky,  where  the  law 
on  this  subject  is,  or  rather  was,  similar  to 
or  identical  with   ours,    the   subject   came 
under  consideration  in  the  case  of  Hubbard 
V.  Harrison,  1  Bibb's  R.  550,  which  was  an 
action  brought  on  a  prison  bounds  bond  in 
the    name   of    the    assignee  of  the  sheriif. 
The  defendant  in  the  court  below  endeav- 
ored to  maintain,  by  a  plea  which  the  court 
rejected,    and   a   prayer  for  an   instruction 
which   the   court   refused  to  give,  that  the 
plaintiff  had  sustained   no   damage   by  the 
departure  of  the   debtor   from    the    prison 
bounds.     The  Court  of  appeals,  in  reference 
to  that  part  of   the    case,    used   this  strong 
language:    '^The    third   general    head    em- 
braces the  two   sham    pleas  offered   by  the 
defendants,  and  the   motion  for  an  instruc- 
tion to  the  jury,  which   embraced  the  same 
matter  offered   in  one  of  those  sham  pleas. 
The  court   below    entertained   very  correct 
ideas  of  these  matters,  and  this  court  might 
well  pass  them  by  without  further  remark. 
They  will,  however,  observe,  for  the  infor- 
matioti  and  satisfaction  of  the  attorney  who 
moved  them,  that  by  a  breach  of  the  condi- 
tion of  the   bond  by   Newhouse,    the    bond 
became    a    security    for  the  debt  adjudged 
against  Newhouse  in  favor  of  the   plaintiff 
in  that  action,  as  also  for  the  interest  and 
costs  therein  adjudged."     I  make  the  above 
quotation    to    show   how  well   satisfied  the 
court  was  in  regard   to   the  question  under 
consideiation ;  but  it  may  be  proper  to  say 
that  I  do  not  mean  to  apply  to  this  case  so 
much   of   the   opinion    as  implies  that  the 


question  was  too   plain   to  be  raised.     For 
although  I   am   decidedly  of  opinion 
182      that   the  question  *should  be   solved 
in  favor  of  the   plaintiff  in  the  court 
below,  I  yet  think  it  admitted  of  sufficient 
doubt  to  be  raised;  especially   after  the  de- 
cision of  the   case   in   9th  Ireigh,  hereafter 
to  be  mentioned.     In  the  case  of  Burroughs 
V.  Lowder,  8  Mass.    R.    373,    which  was  an 
action  on  a  prison   bounds   bond,  the  ques- 
tion was  decided  in    the   same  way.     The 
court  in  its  opinion  said,  **  We  consider  this 
point  as  put  at   rest  in   the  cases  referred 
to;  nor  is   it    unreasonable.     The  debtor's 
body  is  considered  as  a  pledge  for  his  debt. 
It  is  not  for  him  to  say   the  pledge  was  in- 
adequate.    If  the    sheriff   is  liable  for  the 
escape,  it  is  clear  that   he  must  be  answer- 
able in  the  sum  for  which   the  debtor  was 
held  a  prisoner."     A  similar  decision    was 
made   by   the   Supreme   court   of  errors  of 
Connecticut  in  Seymour  v.  Harvey,  8  Conn. 
R.  63 ;  and  also  by    the    Supreme  court  of 
New  York  in  the  case  of  Mandell  v.  Barry, 
9   John.  R.  234;  although  that  case  was  af- 
terwards reversed  by   the   Court  of  errors, 
but  on  grounds  arising  out  of  the  peculiar 
nature    of  their  statute  law  of  escapes,  as 
before    stated.     The    case    of    Perkins    ▼. 
Giles,  9  Leigh  397,  is  relied  on  by  the  coun- 
sel of  the  plaintiffs  in  error.     But  that  was 
an  action  on  the  official  bond  of  the  sheriff, 
and   by   the   express   terms  of  the  statute 
giving  a  right  of   action   on   such  bond  to 
any  person  injured   by   the   breach   of   the 
condition  thereof,  the  recovery  in  such  case 
can  only  be  of  such   damages  as  the  relator 
may    have    sustained     by   reason    of   such 
breach.     And  I  therefore  think  that  it  does 
not  apply  to  this  case. 

For   the     foregoing   reasons,    I   am    for 
affirming  the  judgment. 

The  other  judges  concurred  in  the  opin- 
ion of  Moncure,  J. 

Judgment  affirmed. 
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*Kennaird,&c.  v.  Jones.* 


July  Term,  1862,  LewlBburff. 
I.  Oeoeraland  Special  AMumiwlt— Joinder  off  Countst 
—Cm*  •*  Ber.  —A  general  indebitatus  assump- 
HtrmLyhe  Joined  with  a  count  in  cusumpHt  upon  a 
special  contract  of  bailment  setting  ont  the  prom- 
ise and  undertaldnfir  of  the  defendants,  the  con- 
sideration on  which  it  was  founded,  the  breach  of 
that  promise  by  the  defendants  and  their  nefflect 
and  carelessness,  and  the  loss  to  the  plaintiff  oc- 
casioned thereby. 


*Por  monoflrraphlc  note  on  Assumpsit  see  end  of 
tOenersI  and  Special  Assumpsit— Joinder  of  Counts.— 

The  principal  case  holds  that  a  general  cutumpsit 
may  be  Joined  with  a  count  in  {Utumpait  upon  a 
special  contract  of  bailment  setting  out  the  prom- 
ise and  undertakinsr.  Upon  the  question  of  Join- 
der of  counts,  see  the  principal  case  cited  In 
Lanffhome  v.  Richmond  Ry.  Co..  1  Va.  Dec  796;  Gray 
y.  Kemp,  88  Va.  202,  16  S.  E.  Rep.  226. 

Statute  of  Jeofails— Effect.— As  to  the  effect  of  the 
statute  of  Jeofails,  see  the  principal  case  cited  in 
Holliday  v.  Myers,  11  W.  Va.  287;  Lonff  v.  Campbell. 
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a.  CoBtractfor5aleof  Log«—5aK 

C«M  at  Bar.— Vendor  contracts  to  sell  to  yendees 
a  nft  of  logs  then  lyln^  In  the  Ohio  river  a  half 
mile  below  their  landing  for  a  given  sum.  deduct- 
tag  therefrom  the  expense  of  floating  the  raft  to 
their  landing  which  they  might  incnr  over  and 
above  the  services  of  one  of  the  vendees  and  a 
neffTo  in  his  employ;  and  they  promise  to  pay  him 
for  the  same  the  snm  of  three  dollars  down  as 
earnest  money,  and  the  residue  of  the  agreed  price 
less  the  expense  aforesaid,  when  they  should  be 
afterwards  requested;  and  that  they  would  cause 
the  raft  to  be  floated  to  theit  landing  aforesaid,  as 
soon  as  the  state  of  the  water  would  permit 
Hxld:  That  by  the  terms  of  the  contract  the  resi- 
due of  the  price  of  the  logs  was  not  to  be  paid 
until  they  were  floated  up  to  the  landing:  And  to 
entitle  the  vendor  to  recover,  he  must  aver  that 
the  logs  bad  been  floated  up  to  the  landing;  or 
that  the  state  of  the  river  had  become  such  as  to 
admit  of  it,  but  that  the  vendees  had  unduly  neg- 
lected, failed  and  delayed  to  do  it 

The  case  is  stated  in  the  opinions  of  I^ee 
and  Moncnre,  Js. 

Fisher,  for  the  appellants. 
Fry,  for  the  appellee. 

UBKf  J.  This  was  an  action  of  assump- 
sit in  the  Circuit  court  of  Wood  county,  in 
which  Lewis  Jones,  the  defendant  in  error, 
was  plaintiff,  and  Kennaird  and  Mnrdock, 
the  plaintiffs  in  error,  were  defendants. 

S7  W.  Va.  071. 17  S.  E.  Bep.  IBO.  See  also,  foot-note  to 
Boyles  v.  Overby,  11  Qratt  802. 

Special  Demnrrer.— In  Sweeney  v.  Baker,  18  W.  Va. 
901,  it  is  said:  "Here  at  least  duplicity  in  a  declara- 
tion is  an  error  of  form  only;  and  it  has  been 
expressly  decided  in  this  state,  a  demurrer  to  a 
count  in  a  declaration,  because  of  duplicity,  ought 
not  to  be  sustained;  as  special  demurrers  except  to 
pleas  in  abatement  are  abolished  by  S  29,  ch.  125  of 
Code  of  W.  Va.  See  Mattle  Coyle  v.  The  B.  A  O.  B.  B. 
Co.,  11  W.  Va.  M.  See  also.  KenncUrd  v.  Jones,  9  Qratt. 
IM;  King  V.Howard.  1  Cush.  141:  Smith's  Adm'r  v. 
Uoyd.  16  Oratt  818."  See,  citing  the  principal  case, 
Burkhart  V.  Jennings.  2  W.  Va.  257;  Ck>yle  v.  B.  A  O. 
B.  B.  Co..  11  W.  Va.  106.  See  zlao,  foot-note  to  Smith 
V.  Uoyd,  16  Oratt  295. 

Jndgneats— Change  of  Law  SntMcquentto  Procuring 
—Effect.— In  Anderson  v.  Hygeia  Hotel  Co.,  92  Va.  695, 
24  S.  E.  Bep.  2(9,  It  is  said :  "The  Judgment  was  final 
prior  to  the  enactment  of  the  statute.  This  is  not 
(except  in  a  few  cases  specified  in  the  constitution) 
a  court  of  original,  but  appellate  Jurisdiction,  and 
the  writ  of  error  must  be  disposed  of  in  accordance 
with  the  law  as  it  existed  at  the  time  of  the 
rendition  of  the  Judgment  This  court  must  affirm 
it  if  there  is  no  error  therein  according  to  the  law 
as  it  stood  when  the  Judgment  was  rendered,  and. 
if  erroneous,  reverse  it  and  enter  such  Judgment 
as  the  circuit  court  'ought  to  have  entered.'  Sec.  8485 
of  the  Code;  Currin  et  aU.  v.  SprauU  et  ale.,  10  Oratt 
MS.  148;  Kennaird,  <te.  v.  Jonee,  9  Oratt.  183,  190:  N.  & 
W.  B.  B.  Co.  V.  Dougherty,  decided  at  the  Novem- 
ber term,  ante^  p.  878;  Kansas  P.  B.  Co.  v.  Twombly, 
100  U.  S.  78,  and  Wright  v.  Oraham,  42  Ark.  140. 
As  was  said  by  Jitdos  Samubls,  in  delivering  the 
opinion  of  the  court  in  Currin  et  ale.  v.  SprauU  et  ale., 
mijfia.  "if  a  party  shows  a  defence  valid  at  the  time 
it  is  passed  on  by  the  court  a  subsequent  change  in 
the  law  cannot  deprive  him  thereof.*  '* 


Kbnnaikd,  &c.  v.  Jombs. 


184,  186 


The  declaration  consisted  of  three  counts. 
The    defendants    appeared    and    de- 

184  murred  generally  to  the  whole  decla- 
ration, and  also  to  each  count  thereof, 

and  the  plaintiff  joined  in  said  demurrers. 
The  defendants  also  pleaded  '*non  assump- 
sere,"  and  '*not  guilty,"  and  the  plaintiffs 
joined  issue  on  both.  The  court  then  pro- 
ceeded to  hear  the  demurrers,  and  gave 
judgment  thereon  for  the  plaintiff,  and  that 
the  same  should  be  overruled.  Whereupon 
the  case  being  submitted  to  a  jury,  a  ver- 
dict was  found  for  the  plaintiff,  and  judg- 
ment thereon  was  then  rendered  in  his 
favor;  and  to  this  judgment  the  plaintiffs 
in  error  have  obtained  a  supersedeas  from 
this  court. 

The  only  questions  presented  by  the  rec- 
ord are  those  arising  upon  the  demurrers 
to  the  declaration,  and  to  the  several  counts 
which  it  contains.  Uoon  the  demurrer  to 
the  entire  declaration  we  are  first  to  enquire 
whether  either  of  the  counts  be  good ;  for  if 
there  be  one  good  count,  that  demurrer  must 
be  overruled,  unless  it  be  found  united  with 
some  other  which  cannot  properly  be  joined 
with  it.  Duke  of  Bedford  v.  Alcock,  1  Wils. 
R.  248;  Mumford  v.  Fitzhugh,  18  John.  R. 
457 ;  Roe  v.  Crutchfield,  1  Hen.  &  Munf .  361 ; 
Henderson  v.  Stringer,  6  Gratt.  130.  The 
third  count  is  the  ordinary  indebitatus  as- 
sumpsit for  the  price  of  logs  sold  and  deliv- 
ered, and  for  money  due  upon  an  account 
stated,  and  is  clearly  good  as  it  stands,  on 
general  demurrer.  The  first  count  is  uix>n 
a  special  contract  for  the  sale  of  logs,  and 
it  is  not  contended  that  such  a  count  might 
not  properly  be  united  with  the  third.  But 
it  is  suggested  that  the  second  count  is  in 
the  nature  of  a  count  in  case,  as  for  a  tort, 
and  cannot  be  properly  joined  with  the  other 
two.  Such,  however,  is  clearly  not  its  true 
character:  It  is  a  count  in  assumpsit,  upon 
a  special  contract  of  bailment,  setting  out 
the  promise  and  undertaking  of  the  defend- 
ants, the  consideration  upon  which  it  was 
founded,  the  breach  of  that  promise  by  the 
defendants,  and  their  neglect  and  careless- 
ness, and  the  loss  to  the  plaintiff  oc- 

185  casioned  thereby.     The  *count  is  fully 
sustained  by  the  precedent  in  2  Chit. 

PI.  333,  and  is  undoubtedly  good,  as  as- 
sumpsit may  be  maintained  against  any 
bailee,  upon  the  contract  of  bailment,  for 
any  neglect  or  breach  of  duty.  1  Chit.  PI. 
115 ;  and  it  is  not  only  proper  and  correct, 
but  recommended  as  advisable,  to  add  to 
such  counts,  counts  for  goods  sold  and  de- 
livered, &c.,  and  the  general  monej*  counts. 
2  Chit.  PI.  335,  6.  I  think,  therefore,  there 
can  be  no  doubt  the  demurrer  to  the  decla- 
ration was  properly  overruled. 

I  have  already  expressed  the  opinion  that 
the  second  and  third  counts  in  the  declara- 
tion are  good,  and  the  only  remaining 
question  is  as  to  the  first  count ;  and  this 
depends  upon  the  true  meaning  and  con- 
struction of  the  contract  which  this  count 
sets  out,  iEind  its  legal  effect.  If  it  amounts 
to  a  mere  sale  of  property,  in  the  ordinary 
way,  at  a  specified  price,  a  part  of  which 
was   paid  in   hand,   and  the  balance  to  be 
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paid  when  requested,  a  simple  count  in  in- 
debitatus assumpsit,  to  the  effect  stated, 
would  be  quite  sufficient.  But  the  plaintiff 
did  not  think  it  safe  to  rely  upon  a  general 
count  of  this  kind,  but  deemed  it  expedient 
to  declare  upon  and  set  out  the  special  con- 
tract. He  alleges,  that  in  consideration 
that  he  would  sell  the  defendants  a  raft  of 
logs  belonging  to  him,  then  lying  in  the 
Ohio  river,  about  half  a  mile  below  the 
landing  of  the  defendants,  for  a  given  sum, 
deducting  therefrom  the  expense  of  navigat- 
ing and  floating  the  said  logs  to  the  landing 
of  defendants,  which  they  might  incur  over 
and  above  the  services  of  Murdock  (one  of 
the  defendants)  and  a  neg^o  in  his  employ, 
the  defendants  promised  to  pay  him  for  the 
same  the  sum  of  3  dollars  down,  earnest 
money,  and  the  residue  of  the  agreed  price, 
less  the  expense  aforesaid,  when  they  should 
be  afterwards  requested ;  and  that  they  (the 
defendants)  would  cause  the  raft  to  be  nav- 
igated   and   floated   to   their  landing 

186  aforesaid  as  soon  as  the   state  *of  the 
river  would   permit.     It   then   avers, 

that  the  plaintiff  thereupon  sold  and  deliv- 
ered the  raft  to  the  defendants,  who  paid 
the  3  dollars  earnest  money,  but  have  failed 
to  pay  the  balance  of  the  agreed  price,  less 
the  expense  of  floating  the  logs  to  their 
landing,  although  often  requested  so  to  do, 
and  although  plaintiff  had  been  always 
ready  to  pay  the  expense  of  floating  them 
as  aforesaid.  The  question  then  arises  upon 
this  special  contract,  at  what  time  the  par- 
ties contemplated  and  agreed  that  the 
balance  of  the  money  (less  the  expense  of 
floating  the  logs  should  be  paid?  Was  it 
to  be  paid  at  the  time  of  the  sale  and  de- 
livery of  the  logs, )  or  when  they  should  be 
floated  by  the  defendants  up  to  their  land- 
ing) and  the  expense  of  that  work  should  be 
ascertained  (or  which  would  be  the  same) 
when  the  defendants  should  have  had  a 
reasonable  opportunity  and  time  for  float- 
ing them,  and  ascertaining  the  expense 
after  the  state  of  the  river  had  become  such 
as  to  admit  of  it?  If  it  was  to  be  paid  at 
the  time  of  the  sale  and  delivery,  the  simple 
indebitatus  count  would  have  sufficed ;  and 
it  would  have  been  unnecessary  to  have 
distinguished  between  the  3  dollars  earnest 
money  and  the  residue  of  the  price  of  the 
logs.  It  would  also  have  been  unnecessary 
to  aver  that  the  defendants  undertook  on 
their  part  to  navigate  and  float  the  logs  up 
to  their  landing  as  soon  as  the  state  of  the 
river  should  permit.  It  would  seem  rather 
from  the  stipulation,  for  the  payment  of 
the  3  dollars  down,  that  the  residue  was  not 
to  be  paid  until  a  subsequent  period ;  and 
when  it  is  observed  that  this  balance  was 
to  be  subject  to  a  deduction  for  the  amount 
of  certain  expenses  thereafter  to  be  incurred 
about  the  logs,  to  wit,  for  floating  them  up 
to  defendants'  landing,  and  thereafter  to 
be  ascertained,  it  may  be  fairly  inferred 
that  it  was  not  to  be  paid  until  the  logs  had 
been  floated  to  the  specified  point,  and  the 
necessary  expense  of  the   work  prop- 

187  erly  *ad justed ;  supposing,  of   course, 
that   the  defendants,    who   took  that 


duty  upon  themselves,  should  perform  it  in 
due  season  when  the  state  of  the  river  would 
permit.  But  as  the  defendants  might  un- 
duly delay  this  work  of  floating  up  the  logs, 
and  thus  keep  the  plaintiff  waiting  for  an 
unreasonable  time  for  his  money,  it  waa 
stipulated  that  the  defendants  should  per- 
form that  work  as  soon  as  the  state  of  the 
river  would  permit.  It  seems  to  me,  there- 
fore, that  the  parties  must  have  contem- 
plated and  understood  that  the  balance  of 
the  price  of  the  logs  was  not  to  be  paid 
until  the  logs  should  have  been  floated  up 
to  the  defendants'  landing,  and  the  expense 
thereby  incurred  ascertained  and  deducted; 
or  until  the  defendants  had  had  reasonable 
time  and  opportunity  (after  the  state  of  the 
river  should  have  become  such  as  to  admit 
of  it)  to  float  them  up  to  their  landing,  and 
had  delayed  and  neglected  so  to  do.  And 
in  this  view,  and  adopting  this  as  the  true 
interpretation  of  the  contract  between  the 
parties,  it  would  seem  that  the  declaration 
should  aver  either  that  the  logs  had  been 
floated  up  to  the  defendants'  landing,  or 
that  the  state  of  the  river  had  become  such 
as  to  admit  of  it,  but  that  the  defendants 
had  unduly  neglected,  failed  or  delayed  to  do 
it;  and  for  want  of  such  an  averment,  or 
its  equivalent,  it  seems  to  me  that  the  first 
count  is  defective,  as  not  showing  a  perfect 
and  consummate  right  of  action. 

It  is  urged  however,  that  even  if  this  can 
be  imputed  as  a  defect  in  the  declaration, 
yet  that  it  is  one  which  cannot  be  taken 
advantage  of  on  general  demurrer,  because 
it  is  said,  if  there  had  been  no  demurrer 
the  court  would  not  after  verdict  for  the 
plaintiff,  correct  the  judgment,  and  that 
nothing  can  be  taken  advantage  of  on  gen- 
eral demurrer  which  would  not  be  a  suffi- 
cient cause   to  arrest  the  judgment  after 

verdict ;  and  the  opinion  of  the  judges 
188      in   the  case  of  Roe  v.  *Crutchfleld,  1 

Hen.  and  Munf.  361,  are  referred  to 
and  relied  on  in  support  of  that  position. 
That  case  was  decided  in  1807,  and  the 
opinions  of  the  judges  were  in  reference  to 
the  provision  of  the  act  of  1789,  ch.  28 
(1  Rev.  Code  of  1803,  p.  112),  declaring  that 
on  a  general  demurrer,  the  court  shall  not 
regard  any  defect  or  imperfection,  unless 
something  be  omitted  so  essential  that  judg- 
ment according  to  law  and  the  very  right  of 
the  case  cannot  be  given.  This  provision 
was  re-enacted  at  the  revisal  of  1819,  in 
almost  identically  the  same  terms;  and 
according  to  those  terms  the  court  must 
have  enough  to  give  judgment,  *^ according 
to  law  and  the  very  right  of  the  case." 

In  the  case  of  Ambler  et  ux.  v.  Norton,  4 
Hen.  and  Munf.  23-46,  Judge  Roane,  allud- 
ing to  this  provision  of  our  statute,  remarked 
that  ''Notwithstanding  the  comprehen- 
siveness of  the  above  terms,  we  must 
have  enough  in  the  plea"  (he  was  consider- 
ing the  subject  of  a  demurrer  to  a  plea  in  a 
writ  of  dower  unde  nihil  habet)  *'to  enable 
us  to  give  judgment  according  to  law  and 
the  right  of  the  cause. " — *  *On  this  subject," 
he  adds,'*I  am  of  opinion  that  what  is  sub- 
stance or  not,  is  to  be  determined  on  every 
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action  according  to  its  nature." — *'I  also 
think,"  he  says,  ''we  ought  to  adopt  a 
principle  in  relation  to  demurrers  analogous 
to  that  adopted  in  relation  to  general  ver- 
dicts. In  respect  to  them  it  is  held  that 
though  a  matter  must  have  been  proved  to 
the  jury,  and  the  general  words  of  the  act 
of  jeofails  would  seem  to  extend  to  all  such 
cases,  yet  that  the  gist  of  the  action  must 
be  laid  in  the  declaration,  or  else  a  judg- 
ment thereupon  cannot  be  given."  In  Bac. 
Abr.  (by  Gwillim)  p.  359,  it  is  laid  down  that 
the  established  distinction  herein  between 
a  general  demurrer  and  a  special  demurrer, 
is  that  matter  of  substance,  that  is,  the 
omission  of  anything  that  is  necessary  to 
show  a  right  in  the  plaintiff,  or  material  for 
the  defendant  in  his  plea,  may  be  taken 

189  advantage  of  on   general  *demurrer; 
but  matters  of  form  merely  must  be 

specially  alleged  and  assigned  as  causes  of 
demurrer;  and  it  is  said  that  the  distinc- 
tion is  founded  on  the  common  law,  and  is 
but  confirmed  and  explained  by  the  statute 
27  Blis.,  ch.  5,  {  1 ;  and  an  omission  by  rea- 
son of  which  the  right  does  not  appear,  is 
substance  and  bad  on  general  demurrer; 
Heard  v.  Baskerville,  Hob.  R.  232 ;  so  that 
the  enquiry  resolves  itself  into  the  ques- 
tion, whether  the  omission  is  of  matter  of 
substance  or  of  form  only ;  of  some  matter 
necessary  to  show  that  the  party  has  a  per- 
fect right,  or  only  of  something  in  the 
manner  and  form  of  stating  his  right.  It 
is  true  that  under  the  sweeping  provision 
introduced  into  our  Code  at  the  revisal  of 
1819,  that  after  verdict,  no  judgment  should 
be  arrested  for  any  defect  whether  of  form 
or  substance,  which  might  have  been  taken 
advantage  of  by  demurrer,  but  was  not  so 
taken  advantage  of,  the  omission  of  the 
allegation  in  question  in  this  case,  if  no 
demurrer  had  been  filed,  could  not  have 
served  to  stay  the  judgment  after  verdict ; 
yet  I  apprehend  that  prior  to  the  introduc- 
tion of  that  provision,  it  would  have  been 
sn£Bcient  to  have  had  that  efiPect.  A  gen- 
eral demurrer  has  been  put  in  and  the  ques- 
tion is  the  same,  is  the  omission  in  the  first 
count  to  aver  that  the  logs  had  been  floated 
and  navigated  up  to  the  defendants'  land- 
ing, or  that  the  state  of  the  river  had  been 
such  as  to  admit  of  its  being  done,  and  that 
the  defendants  had  unduly  neglected  or 
delayed  to  do  it,  or  some  other  matter  that 
would  be  equivalent  to  or  serve  as  a  sub- 
stitute for  such  an  allegation,  a  matter  of 
substance  or  of  form  only?  I  think  the 
former ;  because  in  the  absence  of  any  such 
allegation,  it  seems  impossible  to  say  that 
the  plaintiff  shows  a  perfect  right  to  demand 
and  recover  the  balance  of  the  agreed  price. 
With  regard  to  the  provisions  in  the  Code 
of  1849,  referred  to  by  the  counsel  (p.  650, 
i  31;  p.  647,  {11;  p.  680,  (3),  Ideemit 

190  only  necessary  to  remark,  that  *they 
prescribe  no  new  or  different  rule  as 

applicable  to  the  question  here,  because  all 
of  them,  so  far  as  they  could  effect  this 
question,  are  in  fact  embraced  in  the  provi- 
sions of  the  act  of  1819.  But  were  this 
otherwise   and  if  they  did  prescribe  a  new 


rule  for  the  government  of  such  questions, 
they  could  not  apply  in  this  case,  as  it  was 
decided  before  the  Code  of  1849  took  effect, 
and  must  be  governed  by  the  law  then  in 
force. 

I  am  of  opinion  that  the  court  erred  in 
overruling  the  demurrer  to  the  first  count  in 
the  declaration ;  that  the  judgment  should 
be  reversed  with  costs,  the  verdict  set  aside 
and  the  cause  remanded,  with  leave  to  the 
plaintiff  to  amend  his  declaration,  and  to 
the  defendants  to  plead  de  novo. 

MONCURB,  J.  .  I  concur  in  the  opinion 
of  Judge  I^e,  that  the  demurrers  to  the 
declaration,  and  to  the  second  and  third 
counts,  were  properly  overruled.  But  I 
also  think  that  the  demurrer  to  the  first 
count  was  properly  overruled;  and  there- 
fore dissent  from  his  opinion  on  that  part 
of  the  case. 

The  demurrer  to  the  first  count  admits 
the  contract  to  have  t>een  as  therein  set  out ; 
and  we  cannot  therefore  infer  that  it  was 
otherwise  from  the  rest  of  the  declaration, 
or  from  considerations  dehors  the  declara- 
tion itself.  What  then  is  the  contract  which 
the  first  count  sets  out?  It  is  that  Jones  on 
his  part  agreed  to  sell  and  deliver  to  Ken- 
naird  and  Murdock  a  raft  of  logs  in  the 
Ohio  river  about  a  half  of  a  mile  below  their 
landing,  in  consideration  whereof  Kennaird 
and  Murdock,  on  their  part,  promised  to 
pay  him  the  sum  of  90  dollars,  to  wit,  3  dol- 
lars in  hand  as  earnest  money,  and  the  res- 
idue when  they  should  be  afterwards 
requested,  deducting  therefrom,  however, 
the  expense  of  navigating  and  floating  the 
said   logs  to    their    landing    which     they 

might  incur  over  and  above  the  serv- 
191      ices   *of     the    said  Murdock    and   a 

negro  in  his  employ ;  and  also  prom- 
ised that  they  would  cause  the  said  raft  to 
be  navigated  and  floated  to  their  landing 
as  soon  as  the  state  of  the  river  would  per- 
mit. The  plaintiff  then  avers  that  he  did 
accordingly  sell  and  deliver  to  the  plain- 
tiffs the  raft  of  logs,  and  had  at  all  times 
since  been  ready  and  willing  to  pay  the 
expense  aforesaid ;  and  that  the  defendants 
did  pay  the  said  sum  of  3  dollars  in  hand 
as  earnest  money,  but  had  failed  and  refused 
to  pay  the  residue  of  the  said  sum  of  90 
dollars,  less  the  expense  aforesaid,  although 
often  requested  so  to  do.  According  to  the 
terms  of  the  contract  as  set  out,  Jones  ful- 
filled his  xiart  of  it  by  the  sale  and  delivery 
of  the  raft.  Kennaird  and  Murdock  then 
became  bound  to  pay  3  dollars  in  hand,  and 
the  residue  of  the  90  dollars,  less  the  ex- 
pense aforesaid,  when  afterwards  (that  is 
after  the  sale  and  delivery)  requested,  and 
to  cause  the  raft  to  be  navigated  and  floated 
to  their  landing  as  soon  as  the  state  of  the 
river  would  permit.  They  paid  the  3  dollars, 
b»t  failed  to  pay  the  residue  of  the  90  dol- 
lars, less  the  expense  aforesaid,  though 
often  requested:  and  for  this  breach  the 
plaintiff  counts.  The  only  question  in  the 
case  is,  whether  the  said  residue  was  paya- 
ble on  request,  or  after  the  raft  should  be 
floated  to  the  defendants'    landing?    The 
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plaintiff  expressly  avers  that  it  was  payable 
on  request,  and  the  demurrer  admits  the 
averment  to  be  true.  It  is  quite  probable 
that  it  was  expected  by  the  parties  that, 
before  such  request  would  be  made,  the  raft 
would  be  floated  to  the  defendants'  landing ; 
that  it  would  be  so  floated  in  a  very  short 
time,  and  that  thus  the  actual  expense  of 
the  operation,  over  and  above  the  services 
of  said  Murdock  and  his  negro,  would  be 
ascertained,  and  could  be  deducted  from  the 
said  residue.  It  is  quite  probable  that  both 
parties  would  have  preferred  this,  as  a  de- 
duction of  the  actual  was  preferable  to  that 
of  the  estimated  expense ;  and  that,  there- 
fore, the  plaintifP  was  willing  that  the 

192  said   ^residue  should  be  payable  on 
request,    instead    of    being    paid  in 

ifttnd;  intending  not  to  request  it  for  a 
short  time,  by  which  time  it  was  expected 
that  the  raft  would  have  been  floated  to  the 
defendants'  landing.  If  the  plaintiff 
should  be  disappointed  in  his  expectation 
that  the  raft  would  be  floated  in  a  short 
time,  either  by  its  being  washed  away,  or 
by  the  state  of  the  river,  or  other  cause, 
he  did  not  mean  to  deprive  himself  of  the 
right,  which  the  contract  expressly  gave 
him,  to  demand  payment  of  the  said  resi- 
due; deducting  in  that  case  the  estimated 
instead  of  the  actual  expense.  The  defend- 
ants did  not  stipulate  for  time  to  float  the 
raft  to  their  landing  as  a  term  of  credit  for 
the  purchase  money:  that  was  expressly 
payable  on  request ;  and  it  would  have  been 
unreasonable,  as  well  as  against  the  terms 
of  the  contract,  to  have  withheld  the  whole 
purchase  money  after  request,  merely  for 
the  purpose  of  deducting  therefrom  the  ac- 
tual instead  of  the  estimated  expense.  If 
the  plaintiff  chose  to  make  such  request 
before  the  raft  was  floated,  and  the  defend- 
ants were  not  in  default  for  not  having 
floated  it,  the  jury  in  estimating  the  ex- 
pense would  of  course  take  care  to  allow 
enough  to  cover  it.  But  they  could  have 
had  no  difficulty  in  estimating  the  expense 
of  floating  a  raft  of  logs  a  half  a  mile  on 
the  Ohio  river  in  a  proper  state  of  water 
over  and  above  the  services  of  two  men. 
They  would  have  had  to  have  made  such 
estimate,  it  is  admitted,  if  the  defendants 
had  delayed  for  a  reasonable  time  to  float 
the  raft,  or  if  it  had  (as  it  may  have  been) 
washed  away  by  a  flood.  They  seem  to 
have  actually  made  such  estimate  in  the 
case,  and  allowed  10  dollars  for  the  expense. 
That  they  might  be  required  to  do  so,  was 
contemplated  by  the  parties  by  the  very 
terms  of  their  contract ;  though  it  was  de- 
sirable to  both,  as  before  stated,  that  the 
actual  instead  of  the  estimated  expense 
should  be  deducted,  but  not  so  desirable  as 
to  make  the  floating  of  the  raft  by  the 

193  defendants  a  *condttion  precedent  to 
the   right  of  the  plaintiff  to  demand 

the  purchase  money. 

But  it  is  asked,  why  did  the  defendants 
promise  to  cause  the  raft  to  be  floated  to 
their  landing  as  soon  as  the  state  of  the 
river  would  permit,  if  he  might  be  required 
to  pay  the  purchase  money  before?    We  can"* 


not  be  required  to  assign  a  motive  for  one 
of  the  terms  of  the  contract  when  they  ace 
all  plainly  stated.  It  may  have  been  con- 
venient to  the  plaintiff  to  have  the  raft 
taken  from  his  landing  as  soon  as  possible. 
It  was  doubtless  desirable  to  him,  as  before 
stated,  to  ascertain  the  actual  expense  of 
the  operation  before  the  deduction  was 
made,  if  it  could  be  done  in  a  reasonable 
time;  and  he  therefore  required  a  promise 
from  the  defendants  to  perform  the  opera- 
tion as  soon  as  the  state  of  the  river  would 
permit.  There  may  have  been  other  mo- 
tives which  the  record  does  not  disclose. 
But  these  are  matters  of  conjecture  only, 
and  cannot  affect  the  case.  It  is  enoug-h 
that  the  defendants  promised  to  pay  the 
money  on  request ;  and  it  is  no  answer  to 
say  that  he  also  promised  something  else. 
He  may  or  may  not  have  performed  that 
other  thing:  at  all  events,  the  plaintiff 
charges  no  breach  of  promise  in  that  re- 
spect. 

It  is  also  said  that  if  the  true  construction 
of  the  contract  be  as  supposed,  the  plaintiff 
might  have  relied  alone  on  the  common 
counts.  This  may  be  true,  but  yet  it  does 
not  follow  that  he  might  not  also  rely  on  a 
special  count,  and  thus  have  two  string's 
to  his  bow. 

I  am  for  affirming  the  judgment. 

ALLKN,  DANIEI^  and  SAMUEIvS,    Js. , 
concurred  in  the  opinion  of  Lee,  J. 

Judgment  reversed. 
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a.  InWritinff. 

b.  By  Parol. 
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2.  Affainst  Govern  mentalAffencies. 
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V.  The  Pleadings. 

1.  The  Declaration. 

a.  Sufficiency. 

b.  Amendments. 
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(2)  Recovery  in  General. 
(8)  The  Money  Counts. 

(a)  When  Proper. 

(b)  Recovery  under. 

(c)  Request 
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d.  Special  Counts. 

(1)  In  General. 
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(1)  When  Proper. 
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f.  The  Allesations. 
(1)  InOeneral. 

<2)  Constmction  of. 

(3>  Matters  of  Defence  Omitted. 

(4)  Sufflclency. 

(5)  Of  Promise. 

(6)  Of  Consideration. 

(7)  Of  Breach. 

(8)  Of  Demand. 

(9)  Of  Damages. 

g.  Omissions. 

(1)  MateriaL 

(2)  ImmaterlaL 
(S)  When  Cured. 

h.  Bill  of  Particulars,  Account  and  Affldayit. 
L  Snrplusaffe. 
2.  The  Pleas, 
a.  In  Abatement 
h.  The  Oeneral  Issue, 
c  Special  Pleas. 

(1)  Sufficiency  and  Materiality. 

(2)  Statutory  Recoupment 
(8)  Set-on. 

(4)  Payment 

(5)  Sutute  of  Limitations. 

(a)  In  Oeneral. 

(b)  To  What  Time  It  Relates. 

(c)  Answer  to  Plea. 

(d)  Form  of  Plea. 

(0)  Pleas  Provable  under  the  General  Issue. 
SL  The  Replication. 
4.  Demurrer. 

VL  Eridence. 
I.  Presumption. 

1  Admissibility,  Competency  and  Relevancy. 
1  Sufficiency, 

4.  Uoder  the  Common  Counts. 
&  Under  the  General  Issue. 

VIL  Variance  between  Allegation  and  Proof. 
1.  When  MateriaL 
1  When  Immaterial. 

Vm.  Verdict 

1.  P3rm. 

2.  Operation  and  Effect 

1  For  Excessive  Amount 
i  When  Set  Aside. 

DL  Judgment 
1.  Form. 

1  In  Joint  Actions, 
t  When  Valid. 
4.  When  Invalid. 

Cross  References  to  Monosr^hlc  Notes. 

Costs,  appended  to  Jones  v.  Tatum,  19  Gratt  7S(K 
Interest  appended  to  Fred  v.  Dixon,  27  Gratt 
541. 

I.  DEFINITION  AND  NATURE  OP  ACTION. 

Ddlaitlon.— The  action  of  assumpsit  is  defined  to 
beat  common  law  an  action  for  the  recovery  of 
damages  for  the  nonperformance  of  a  contract  not 
under  seal  nor  of  record.  It  is  not  sustainable 
onless  there  has  been  an  express  contract  or  unless 
the  law  will  imply  a  contract  State  v.  Harmon,  15 
W.Va.115. 

Nsture  U  EqattsUe,— The  action  of  assumpsit  is 
in  some  sense  an  equitable  action,  and  is  applicable 
10  almost  every  case  where  money  has  been  received 
by  one,  which  in  equity  and  good  conscience  ought 
to  be  refunded.  Hughes  v.  Frum.  41  W.  Va.  445,  S8 
S.  E.  Sep.  0M;  Jackson  v.  Hough.  38  W.  Va.  296, 18  S. 
S.Bep.57& 


And  it  is  immaterial  whether  the  title  to  the 
money  be  legal  or  equitable:  if  the  plaintiff  has 
title  thereto  he  may  recover  the  money  in  this 
action.    Thompson  v.  Thompson.  5  W.  Va.  19a 

As  was  said  by  Nbubon,  J.,  in  Eddie  v.  Smith,  18 
Wend.  (N.  Y.)  490.  "The  principles  of  this  action  are 
liberal,  beyond  that  of  any  known  to  the  practice 
of  the  courts."  Or  by  Mr.  Justiox  Blackstone,  "It 
is  applicable  to  almost  every  case  where  a  person 
has  received  money  which,  in  equity  and  good  con- 
science, he  ought  to  refund.'*  It  is  equally  benefi- 
cial to  the  defendant,  because  the  defence  to  the 
claim  as  well  as  the  claim  itself  is  governed  by  the 
same  principles.    Thompson  v.  Thompson,  6  W.  Va. 

19a 

U.  PBR30NS  ENTITLED  TO  SUE. 

OaardUuifor  Money  Dao  Ward.  ~ A  guardian  may 
bring  assumpsit  in  his  own  name,  upon  a  draft  or 
order  payable  to  himself  as  guardian,  for  money 
dne  his  ward.    Jolliffe  v.  Hlgglns,  6  Munf .  8. 

Executor  on  Actloa  Aocmed  sftsr  Testator's  Death.— 
It  is  proper  for  an  executor  to  bring  an  action  of 
assumpsit  for  money  in  his  own  name,  or  as  execu* 
tor,  where  the  cause  of  action  does  not  accrue  until 
after  the  death  of  the  testator.  Lawson  v.  Lawson, 
16  Gratt  280. 

When  Corporations  Hay  5tte  and  Be  5aed.~When  a 
charter  for  a  corporation  has  been  granted  by  a 
circuit  court  pursuant  to  S  1145  of  the  Virginia  Code, 
and  the  tax  thereon  has  been  paid,  the  conx>ratlon 
has  a  legal  existence,  and  may  sue  and  be  sued  in 
assumpsit  on  its  contracts,  Coalter  v.  Bargamin, 
(Va.).  87 S.  E.  Rep.  799,  6  Va.  Law  Reg.  758. 

111.  GROUNDS  OP  ACTION. 

1.  SIMPLE  CONTRACTS. 

a.  In  WBiTnvo. 

Repudiation  of  Contract— Action  Lies  before  Balance 
Is  Doe.— An  action  of  assumpsit  may  be  brought  to 
recover  damages  for  failure  to  accept  goods  sold 
under  a  special  contract  when  the  defendants 
repudiate  the  contract  before  the  time  has  elapsed 
when  he  was  allowed  to  pay  the  balance  due.  James 
V.  Adams,  16  W.  Va.  246. 

Recovery  Had  from  All  Malcers  of  Promissory  Note.— 
In  an  action  of  assumpsit  on  a  promissory  note,  the 
declaration  in  which  contains  the  common  counts 
for  money  loaned,  the  plaintiff  may  recover  of  all 
the  makers,  although  only  one  of  them  received  the 
money  from  the  note,  and  the  others  were  sureties. 
Bank  of  Wheeling  v.  Evans.  9  W.  Va.  878. 

Agreement  lor  Use  of  L4UidNot  by  Deed.— It  was  held 
in  Goshorn  v.  Steward.  15  W.  Va.  657.  that  the  action 
of  .assumpsit  for  the  use  and  occupation  of  lands,  is 
maintainable  under  S  7.  ch.  98,  of  the  W.  Va.  Code, 
where  the  agreement  is  not  by  deed. 

Contract  with  a  Town.— The  action  of  assumpsit 
will  lie  against  a  town  for  the  recovery  of  money 
due  the  plaintiff  for  work  done  under  a  contract  for 
the  town,  notwithstanding  void  certificates  have 
been  Issued  and  accepted  for  such  work.  Johnson 
V.  The  Town  of  Alderson,  88  W.  Va.  478, 10  S.  £.  Rep. 
81& 

When  Asslirnor  of  Bond  Liable  to.  Asslirneo— Promis- 
sory Note.— The  assignor  of  a  bond  is  liable  to  the 
assignee  in  an  action  of  assumpsit  if  the  assignee 
has  used  due  diligence  to  recover  the  money  from 
the  obligor,  and  has  failed  to  do  so.  The  assignor  of 
the  promissory  note  was  liable  to  the  assignee 
before  the  statute  of  Anne,  in  case  payment  was  not 
made  by  the  maker,  when  demanded.  Mackle  v. 
Davis,  8  Wash.  210, 1  Am.  pec.  482. 
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Tbe  assicnior  of  a  bond  assigns  it  by  endorsing  bis 
name  in  blank  for  tbe  pnrpose  of  enabling  tbe  as* 
signee  to  buy  goods  on  tbe  face  of  tbe  endorsement 
H  sells  goods  to  tbe  assignee  on  tbe  faitb  of  tbe  en- 
dorsement, and  before  tbe  time  of  payment  for  tbe 
iroods  arrived  tbe  obligor  of  tbe  bond  becomes 
insolvent.  H  may  maintain  an  action  of  assumpsit 
against  tbe  assignor  el tb eras  sncb  or  as  guarantor 
of  tbe  bond;    Hopkins  v.  Rlcbardson,  9  Gratt  486. 

In  an  action  of  assumpsit  by  an  assignee  against 
a  remote  assignor  of  a  bond  or  note,  under  tbe  stat- 
ute, 1  Rev.  Code,  cb.  125,  S  6,  tbe  plaintiff  may  recover 
under  tbe  general  counts  for  money  bad  and  re- 
ceived, and  for  money  paid,  laid  out,  and  expended. 
Drane  v.  Scbolfleld,  6  Lelgb  886. 

Agreement  Indemnifying  Constable  from  Removal  of 
Proporty.—Wben  tbree  persons  enter  Into  a  written 
agreement  to  Indemnify  a  constable  "agreeably  to 
law"  from  any  loss  by  removing  property  under  an 
execution  from  premises  of  landlord,  tbe  latter 
claiming  it  liable  for  rent  and  tbis  agreement  is 
delivered  to  tbe  officer  on  tbe  day  and  at  tbe  place 
of  sale,  and  tbe  tbree  signers  acknowledge  it  as  tbeir 
act  tbis  is  a  Joint  assumpsit  to  Indemnify  tbe  officer, 
and  tbe  sale  of  it  by  bim  is  a  consideration  to  sup- 
port tbe  assumpsit  as  to  all  of  tbem.  Crawford  v. 
Jarrett  2  Lelgb  630. 

Special  Contract  for  Work  and  Labor— Compensation 
In  floncy.— Wbere  tbe  terms  of  a  special  contract  in 
writing  for  work  and  labor  not  under  seal  bave 
been  performed,  tbe  stipulated  compensation,  if 
payable  in  money,  may  be  recovered  in  an  action  of 
general  indebitatus  aeaumpsit.  Brown  v.  Ralston,  9 
Lelgb  582. 

Lost  Porelirn  Bill  of  Exchange.— If  A  purcbase  of  B 
a  foreign  bill  of  excbange,  wbicb  is  afterwards  lost 
before  it  is  presented,  and  B  refuses  to  give  a  second 
bill.  A  may  bring  indebitatus  assumpsit  for  tbe  pur- 
cbase money.  Murray  Sl  Co.  v.  Carret  A  Co.,  8  Call 
878. 

Contract  with  Agent  for  the  UndUclosed  Principal— 
either  flay  Sue.— Wbere  a  contract  not  under  seal 
Is  made  witb  an  agent,  and  in  bis  name  for  an  undis- 
closed principal,  eitber  tbe  agent  or  tbe  principal 
may  sue  upon  it  In  an  action  of  assumpsit  Wbere 
tbe  agent  bas  no  beneficial  interest  in  tbe  contract 
tbe  declaration  may  be  amended  so  as  to  sbow 
tbat  tbe  action  is  brougbt  for  tbe  benefit  of  bis 
principal.  National  Bank  v.  Noltlng,  94  Va.  263,  26 
S.  E.  Rep.  826. 

On  Endorsed  Negotiable  Note.— Tbe  payee  In  a  nego- 
tiable note  made  tbe  following  indorsement  on  it : 
"For  value  received  we  bereby  guarantee  tbe  pay- 
ment of  tbe  witbin  note  at  maturity,  waiving  de- 
mand, notice  of  nonpayment,  and  protest**  Tbis 
operated  as  an  indorsement  witb  enlarged  liability, 
and  tbe  action  of  assumpsit  may  be  maintained  on 
sucb  note  together  witb  otber  negotiable  notes  by 
tbe  same  maker,  and  witb  tbe  simple  Indorsement 
of  tbe  same  payees  Jointly  against  tbe  makers  and 
indorsers.  Nat  Excb.  Bank  v.  McElfresb,  etc.,  Co. 
(W.  Va.),  87  S.  B.  Rep.  641. 

Lease  of  Premises— Only  a  Portion  of  Lessees  Hake 
Entry— All  Are  Liable.— Wbere  two  of  four  Joint  les- 
sees entered  upon  certain  premises,  under  a  written 
agreement  made  witb  tbe  owner  of  tbe  premises, 
and  signed  by  all  of  tbem,  but  tbe  otber  two  did  not 
make  actual  entry  upon  and  occupy  tbe  prem- 
ises, tbe  occupancy  of  tbe  first  two  was  tbe  occupancy 
of  all  four,  and  upon  tbe  terms  designated  in  tbe 
agreement ;  and  tbey  are  all  lessees  of  tbe  landlord, 
regardless  of  tbeir  relations  to  each  otber,  and  as 


such  lessees  tbey  are  responsible  to  tbe  landlord  in 
an  action  of  assumpsit  for  tbe  use  and  occupation  of 
tbe  land.    Gosborn  v.  Steward,  16  W.  Va.  667. 

Initial  Carrier  LlaMe  for  Excess  Charged  by  Connect- 
Ing  Carrier.— It  is  provided  in  Virginia  by  statute 
(Code  of  1887,  S  1295)  tbat  wben  a  common  carrier 
accepts  for  transportation  anything  directed  to  a 
point  beyond  its  own  terminus,  it  shall  be  deemed 
thereby  to  assume  an  obligation  for  its  safe  carrias-e 
to  such  point  of  destination,  unless  released  or  ex- 
empted by  contract  at  the  time  of  acceptance,  and 
tbe  action  of  assumpsit  will  lie  to  recover  from,  tlie 
Initial  carrier  tbe  excess  of  freight  above  tbe  g-nar- 
anteed  rate,  wbicb  bad  been  paid  to  tbe  connecting- 
carriers.  Va.,  etc.,  Co.  v.  Louisville,  etc..  B.  Co.,  96 
Va.  776,  87  S.  E.  Rep.  810,  6  Va.  Law  Reg.  788. 

Assignment  of  Jodgment— Inducement.- Assumpsit 

may  be  brougbt  a«»lnst  tbe  assignor  of  a  Judgment, 
which  is  afterwards  reversed,  notwithstanding*  tlie 
assignment  was  by  a  sealed  instrument  for  in  sncli 
a  case  the  sealed  instrument  is  not  the  irrouad  of 
tbe  action,  but  only  tbe  Inducement  thereto.  Ar- 
nold V.  Hickman,  6Munf.  16.  See  Baird  v.  Blaigrove. 
1  Wash.  170. 

b.  ByPabol. 

Agreement  Altering  Prior  One  under  5eal.— A  parol 
agreement,  made  subsequent  to  one  under  seal,  may 
be  declared  upon  in  assumpsit  though  it  should  alter 
the  terms  of  tbe  written  agreement  The  agreement 
is  only  the  inducement  to  the  real  grounds  of  tlie 
action,  the  subsequent  assumpsit  stated  in  the  decla- 
ration.   Baird  V.  Blaigrove.  1  Wash.  170. 

Agreement  to  Pay  Honey  In  Discharge  of  Bona  Fide 
Claim.— In  a  dispute  between  parties  over  a  bona^ei^ 
claim  by  one  against  the  other,  and  there  is  in  law^ 
some  foundation  for  the  claim,  tbe  one  claimed  to 
be  subject  to  a  liability  agrees  to  pay  a  sum  of 
money,  or  to  do  anything  else,  and  sucb  promise  is 
based  on  a  sufficient  consideration  and  may  be 
enforced  in  an  action  of  assumpsit  Davisson  v. 
Ford.  28  W.  Va.  617. 

Use  and  Occupation  of  Land  on  Promise  to  Pay  Cer* 
tain  Sum.- Independent  of  the  statute.  11  Geo.  II, 
cb.  19,  tbe  action  of  assumpsit  lies  at  common  law 
for  tbe  use  and  occupation  of  land,  by  permission 
and  assent  of  the  plaintiff  on  an  express  promise  to 
pay  tbe  plaintiff  a  certain  sum,  or  in  general  terms 
to  pay  him  to  his  satisfaction  for  sucb  use  and  occu- 
pation.   Eppes  V.  Cole.  4  H.  A  M.  161.  4  Am^Dec.  512. 

Agreement  by  Purchaser  under  Deed  of  Trust  to  Re- 
pay Excess  Paid  by  One  of  the  Debtors  to  the  Creditors 
Secured.- A  debt  owed  by  two  debtors  Jointly  was 
secured  by  a  deed  of  trust  upon  the  land  of  one  of 
them.  Tbe  otber  debtor  paid  more  than  his  sbare 
of  the  debt  The  land  was  sold  and  the  purchaser 
agreed  to  pay  a  certain  sum,  and  in  addition  tbe 
excess  of  tbe  share  of  the  debt  paid  by  the  debtor 
who  did  not  give  any  security  for  the  debt  Tbe 
purchaser  failed  to  pay  this  excess,  and  the  debtor 
who  had  paid  it  brought  assumpsit  against  him  for 
it  It  was  held  tbat  the  action  could  be  maintained, 
in  Skinker  v.  Armstrong,  86  Va.  1011,  11  S.  E.  Bep. 
977. 

Promise  to  Waive  Discharge  In  Bankruptcy,  and  Re- 
assume  Old  Debt.— A  verbal  promise  to  pay  a  debt 
will  be  sufficient  to  bind  one  discharged  in  bank- 
ruptcy, if  the  promisor  intended  deliberately  to 
waive  the  i>rotection  of  his  discharge  and  to  reblnd 
himself  legally  to  pay  the  old  debt  The  action  of 
assumpsit  will  lie  on  this  verbal  promise.  Homer 
V.  Speed,  2  P.  &  H.  616. 
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Pmymeut  Pronlaed  by  Third  P«non  for  Sotalstence 
ForaUlMd  a  Married  Woman  Whojo  Husband  Waa 
Uvtais.— A  plaintiff  In  assampsit  Is  entitled  to  re- 
coTer  upon  a  parol  a^rreement  of  the  defendant, 
tliatlf  tlie  plaintiff  would  furnish  and  supply  a  cer- 
tain married  woman  and  her  infant  children  with 
hoard,  washlns^  and  lodffinff  for  a  certain  time.  he. 
the  defendant  would  pay  him  for  it.  The  plaintiff 
arerred  and  proved  that  he  furnished  the  board, 
washinff  and  lodiring-  accordingly.  The  plaintiff 
may  recoyer  although  the  woman's  hushand  be  in 
tile  commonwealth  at  the  time,  and  bound  to  fur- 
nish her  and  her  children  necessaries,  and  the 
defendant  is  not  morally  or  leg-ally  bound,  except 
bj  bis  promise.    Lanier  r.  Harwell,  6  Munf .  70. 

Prsoiae  to  Indooinlfy  Auctioneer  If  He  Will  Not  Hake 
a  Reaale.— The  plaintiff  in  an  action  of  assumpsit 
was  employed  by  A  and  B  to  sell  land  at  public  auc- 
tion, and  sold  it  to  C  as  the  hlffhest  bidder.  A.  con- 
sidering tbe  sale  inferior,  directs  the  plaintiff  to 
sell  it  ajraln.  B  promises  to  indemnify  the  plaintiff 
if  he  will  not  resell  it,  to  which  he  agrees.  He  is 
then  sued  by  A  and  B  and  damages  are  recovered 
against  him.  The  consideration  of  the  promise 
made  by  B  is  both  legal  and  sufficient  to  support  an 
action  against  him  upon  his  promise  of  indemnity. 
Cirr  T.  Gooch.  1  Wash.  260. 

Prsudse  to  Deliver  Prisoner  under  Ca.  Sa.  or  Pay  the 
Debt— A  debtor  is  taken  in  custody  by  a  ca.  »a.  sued 
oat  by  his  creditor.  N.  and  W.  promise  the  creditor 
that  if  he  will  release  the  debtor  they  will  deliver 
bio  np  airain  under  the  process,  or  will  pay  the 
debt.  They  fail  to  deliver  him.  and  in  an  action  of 
assampsit  brouffht  by  the  creditor  acrainst  them  on 
this  promise,  he  is  entitled  to  recover  the  amount 
of  the  debt.    Noyes  v.  Cooper,  5  Leiffh  180. 

Agreeoiettt  of  Appellee  to  Pay  Costs,  etCi  If  Appeal 
b  Msuiiased.— If  the  appellant  promise  the  appellee, 
that  if  the  latter  will  agree  to  have  the  appeal  dis- 
missed, the  appellant  will  pay  him  the  full  amount 
of  the  debt,  damages  and  costs  then  due  upon  the 
appeal,  and  the  appellee  consents  thereto  and  the 
aiipeal  is  dismissed  as  agreed,  the  appellee  may 
maintain  assumpsit  on  this  promise.  Spotswood  v. 
Pendleton,  SCall  200. 

WrauBful  Discharge  under  Contract.— Where  a  de- 
cedent wrongrf ully  discharffcn  one  who  is  bound  by 
varol  contract  to  work  for  him  for  a  stipulated 
time,  the  action  of  assampsit  may  be  brought 
agalDst  his  personal  representative  for  breach  of 
contract  at  common  law.  If  the  defendant  dies 
vhiie  the  action  is  pending,  it  may  be  revived 
against  her  personal  representative.  Lee  v.  Hill,  87 
Ta.  4S7.  12  S.  E.  Rep.  1062. 

Minor  Livliig  with  Relatives— When  Recovery  for 
Servlcea.— Where  a  minor,  residing  with  a  relative, 
is  led  to  believe  that  she  will  be  paid  for  her  services, 
and  in  expectation  of  compensation,  faithfully  per- 
forms such  services,  but  is  afterwards  discharged 
without  the  reward  she  expected,  and  the  relative 
denies  all  liability  to  her,  she  is  entitied  to  recover 
tbe  actual  value  of  such  services  in  an  action  of 
assampsit,  even  though  the  defendant  testifies  that 
bis  promises  were  made  in  Jest,  and  that  he  had  no 
expectation  or  intention  of  recompensing*  her  for 
ber  services,  but  was  only  actinff  towards  her  in  loco 
vartntU,  Plate  v.  Durst,  42  W.  Va.  63,  24  S.  E.  Rep. 
m  Cmnpare  Riley  v.  Riley,  88  W.  Va.  288,  18  S.  E. 
Bep.SO. 

EzpRss  Contract  for  Attorney's  Pees  by  Married 
Wtonn  Uvfaii:  Apart  from  HoslMuid.~Where  there  is 
3m  express  promise   by  a  married  woman  livingr 


apart  from  her  husband  to  pay  an  attorney  for 
obtaining  a  divorce  for  her,  she  is  liable  to  him  in 
an  action  of  assumpsit,  where  he  ffave  credit  to  her 
alone.    Peck  v.  Marling*,  22  W.  Va.  708. 

2.  SPECIALTIES. 

Statutory  Provisions  In  Vlrirlnta.— It  is  now  provided 
in  Virginia  by  statute  that  the  action  of  assumpsit 
may  be  maintained  in  any  case  where  the  action  of 
covenant  will  lie.  Acts  1807H)8,  p.  lOS;  Pollard's  Supp. 
S  8246a. 

In  West  Vlr^nla  the  Action  May  Be  Brought  on  a 
Sealed  Instrument  to  Pay  Money.— Under  section  10, 
of  ch.  09,  of  the  W.  Va.  Code  of  1868,  an  action  of 
assumpsit  may  be  maintained  on  a  sealed  writiuffi 
promising  to  pay  money,  if  it  be  signed  by  the  party 
to  be  charged  or  his  ag'ent  In  such  case  where  the 
count  is  on  a  sealed  instrument,  the  same  particu- 
larity in  pleading  is  required,  as  if  the  declaration 
was  in  covenant    Kern  v.  Zeigler,  18  W.  Va.  707. 

An  action  of  assumpsit  is  not  allowed  at  common 
law  on  a  bond,  nor  by  the  W.  Va.  Code  1868,  ch.  90,  S 
10,  upon  a  bond  which  is  not  a  sealed  instrument  in 
writing  containing  a  promise,  undertaking  or  obliga- 
tion to  pay  money$,  and  a  demurrer  will  properly  lie 
to  the  declaration  in  assumpsit  brought  on  another 
kind  of  bond.  State  v.  Harmon,  16  W.  Va.  116.  See 
1 10,  ch.  09,  W.  Va.  Code  1890,  containing  same  provi- 
sion. 

Ouaranteelng  Repayment  of  Borrowed  Money.— The 
action  of  assumpsit  will  lie  on  a  writing  under  seal 
guaranteeing  the  repayment  of  money  borrowed, 
which  is  evidenced  by  the  bond  of  the  borrower,  and 
is  secured  by  a  collateral  mortgage  which  is  to  be 
repaid  in  monthly  installments  and  payment  of 
monthly  dues  on  stock,  and  providing  that  after  six 
months*  default  in  monthly  payments,  at  the  option 
of  the  lender  the  principal  debt  shall  at  once  become 
due  and  the  mortgage  foreclosed.  The  contract  of 
the  guarantor  is  secondary  and  he  will  not  be  liable 
upon  his  guaranty  until  resort  has  been  made  to  the 
mortgage,  also  to  the  bond,  unless  the  principal 
being  insolvent,  renders  further  pursuit  fruitless. 
Middle  States,  etc.,  Co.  v.  Engle,  46  W.  Va.  688.  81  S. 
E.  Rep.  921. 

Interest  Coupons.— Under  1 10,  ch.  99,  of  the  W.  Va. 
Code  a  municipal  corporation  is  liable  in  an  action 
of  assumpsit  for  recovery  upon  interest  coupons, 
even  if  under  seal,  attached  to  bonds  which  it  has 
issued  by  legislative  authority  to  aid  in  the  construc- 
tion of  a  railroad.  Brown  v.  Town  of  Point  Pleas- 
ant, 86  W.  Va.  290,  16  S.  E.  Rep.  209. 

8.  IMPLIED  CONTRACTS. 

Failure  of  Consideration.— Where  money  has  been 
paid  under  an  agreement  for  a  consideration  which 
has  wholly  failed,  there  can  be  no  doubt  that  the 
action  of  assumpsit  is  the  proper  remedy  for  its 
recovery.  Newberry  Land  Co.  v.  Newberry,  96 
Va.  Ill,  27S.  E.  Rep.  897;  Garberv.  Armen trout,  82 
Qratt  286;  Buena  Vista  Co.  v.  McCandlish.  92  Va.  297, 
28  S.  E.  Rep.  781. 

Where  the  purchaser  under  a  deed  from  a  hus- 
band and  wife  is  deprived  of  the  property  therein 
conveyed  by  reason  of  the  deed  being  declared  a 
nullity  as  to  the  wife,  she  recovering  possession  of 
the  property,  the  grantee  may  bring  assumpsit  to 
recover  back  the  purchase  money  paid  for  the  prop- 
erty in  an  action  of  assumpsit  for  money  paid  under 
an  agreement,  the  consideration  of  which  has  wholly 
failed.  Garber  v.  Armen  trout,  82  Gratt  236.  See 
Johnson  v.  Jennings,  10  Gratt  1:  Newberry  Land 
Co.  V.  Newberry.  96  Va.  1 11, 37  S.  E.  Rep.  897;  Robinson 
V.  Welty,  40  W.  Va.  385,  22  S.  E.  Rep.  78. 
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Virginia  Reports.  Annotatbd. 


Saoi*— RMdMloB— ReffoMd   to    Comply.— Where   a 

contract  of  sale  is  not  by  deed,  and  no  conreyance 
has  been  made,  the  vendee  can  recover  back  in  an 
action  of  assumusit  what  he  has  paid  on  the  contract, 
when  the  consideration  has  failed,  or  the  contract 
has  been  rescinded,  or  the  vendor  refuses  to  comply 
with  his  part  of  the  contract  Bier  v.  Smith,  25  W. 
Va.880. 

Same— Modes  of  Recovery.— Where  money  has  been 
paid  on  a  contract  which  has  been  wholly  rescinded 
or  the  consideration  of  which  has  wholly  failed,  tbe 
nsual  and  better  mode  of  recovering  back  the  money 
paid  ander  the  asrreement  is  on  the  common  money 
counts  of  money  had  and  received  in  an  action  of  as- 
sumpsit, but  it  may  be  recovered  on  a  special  count, 
which  must  properly  set  out  the  fact  that  the  con- 
sideration has  wholly  failed,  and  did  not  result  from 
fraud  or  illegal  conduct  on  the  part  of  the  plaintiff. 
Johnson  v.  Jenninsrs.  10  Gratt  1 :  Buena  Vista  Ck>.  v. 
McCandlish.  02  Va.  30S.  23  S.  E.  Rep.  781 :  Haiffh  v.  U. 
S..  etc..  Assoc  19  W.  Va.  802. 

Tort  Waived  and  Assumpsit  Bronght  on  Implied  Prom- 
ise—The well-settled  doctrine  is  that  after  a  tortious 
taking*  of  iroods  the  owner  may  brinff  trespass  for 
the  takinsT,  or  waivins-  the  trespass  he  may  bring 
trover  for  the  conversion,  or  if  they  have  been  sold 
and  the  money  received  or  otherwise  appropriated 
or  consumed,  he  may  waive  the  tort  altogether  and 
briuff  an  action  of  assumpsit  for  their  value  upon  an 
implied  promise  to  pay.  Maloney  v.  Barr,  27  W.  Va. 
881 :  McDonald  v.  Peacemaker,  5  W.  Va.  430. 

Pro  Tanto  Benefits  of  Partial  f^rformance  of  Special 
Contract— It  was  held  in  Bait,  etc..  R.  CJo.  v.  Polly, 
14  Qratt.  447,  that  "indebUatw  attufnx>9U  will  lie  to 
recover  the  value  of  work  done  under  a  special  con- 
tract if  it  be  fully  executed  on  the  part  of  the  plain- 
tiff, and  nothiuff  remains  to  be  done  under  it  but  the 
payment  of  a  sum  of  money  by  the  defendant" 
Even  when  the  contract  is  not  fully  executed,  and 
the  plaintiff  has  only  partially  performed,  the  gen- 
eral weiffht  of  authority  holds  that  under  proper 
circumstances  the  plaintiff  may  recover  in  as- 
sumpsit on  the  defendant's  implied  promise  to  pay 
pro  ianto  for  the  benefit  received.  See  Graves'  Notes 
on  Pleading,  p.  118,  and  authorities  there  cited. 

Work  and  Material  under  Contract  Required  by  Stat- 
ute of  Frauds  to  Be  in  Writing.- Where  a  special  con- 
tract cannot  be  enforced,  because  it  is  not  in  writlnff, 
as  required  by  the  statute  of  frauds,  still  the  plain- 
tiff may  recover  from  the  defendant  in  an  action  of 
assumpsit  on  an  implied  contract  for  the  work  which 
was  done  and  the  material  furnished  under  the  con- 
tract   McCrowell  v.  Burson,  70  Va.  2ea 

Where  Agent  Detains  Money  of  Principal.- Wherever 
an  agent  secures  the  payment  of  money  belonging 
to  his  principal,  and  detains  it,  he  is  liable  in  an  ac- 
tion of  assumpsit  for  its  recovery.  This  rule  will 
apply  to  anyone,  who  knowing  the  facts,  collects 
money  belonging  to  another,  and  keeps  possession 
of  it    Thompson  v.  Thompson,  5  W.  Va.  lOa 

For  Rent  Paid  to  Wrong  Person.— A  decree  was  made 
for  the  sale  of  a  tract  of  land  on  credit  Before  the 
decree  a  contract  had  been  made  for  the  rental  of 
the  land,  and  in  conformity  to  the  contract  a  lease 
was  made  for  a  year.  During  this  year  sale  was 
made  under  the  decree,  which  was  confirmed  and 
the  conveyance  given  to  the  purchaser.  If  in  this 
case  rent  has  been  paid  to  the  representative  of  the 
former  owner,  the  purchaser  of  the  land  under  the 
decree  may  recover  it  from  him  by  an  action  of  as- 
sumpsit for  money  had  and  received.  Taylor  v. 
Cooper,  10  Leigh  817. 


Pees  from  Usurper  of  Pulrfic  Offioe.~Where  a  person 

has  usurped  an  office  belonging  to  another,  and 
taken  the  fees  of  that  office,  an  action  of  assumpsit 
for  money  had  and  received  will  lie  at  the  suit  of 
the  party  entitled  to  the  office  against  the  in  trader 
for  the  recovery  of  such  fees.  Booker  v.  Donoboe, 
05  Va.  850,  28  S.  £.  Rep.  584. 

Use  and  Occupation  of  Land.— The  action  of  assump- 
sit for  the  use  and  occupation  of  land  by  permission 
of  the  plaintiff,  may  be  brought  on  an  implied  as 
well  as  on  an  express  promise.  Sutton  v.  Mande- 
ville,  1  Munf .  407,  4  Am.  Dec  540. 

Money  Paid  Tax  Collector  undor  Protest— Under 
the  provisions  of  Acts  1881-2«  p.  87,  the  proper  remedy 
to  recover  money  paid  to  a  tax  collector  under  pro- 
test after  he  had  refused  to  accept  coupons  in  pay- 
ment of  taxes,  is  by  assumpsit  Brown  v.  Greenhow, 
80  Va.  118.  This  section  was  repealed  by  Acts  1808-i. 
p.  881. 

Honey  Received  from  Security  When  Prlndpnl  Debt 
Has  Been  Paid.- Where  bonds  were  assigned  to  a 
vendor,  not  in  payment  of  the  land,  but  merely  as 
security  for  the  purchase  money,  after  the  purchase 
money  had  been  paid,  an  action  of  assumpsit  will  lie 
to  recover  so  much  money  as  the  vendor  had  re- 
ceived from  the  bonds.  Brockenbrough  v.  Ward.  4 
Band.  852. 

illegal  Salary  Paid  Attorney  Oeneral.— Where  a  sam 
of  money  was  Illegally  paid  to  the  attorney  general 
as  salary  by  the  auditor,  and  received  by  the  former 
without  authority  of  law,  the  commonwealth  is  en- 
titled to  recover  the  same  in  an  action  of  assumpsit 
Com.  V.  Field.  84  Va.  90,  8  S.  £.  Rep.  882. 

Goods  Procured  by  PnnA.—Ind€bitatu9  assumpsit 
will  lie  for  the  value  of  goods  which  the  defendant 
by  fraud  procured  from  the  plaintiff  to  sell  to  an 
insolvent  person,  and  which  tbe  defendant  has  got- 
ten into  his  possession.  The  law  in  such  a  case  will 
imply  a  promise  to  pay  for  the  goods  from  the  cir- 
cumstance of  their  having  been  the  plaintiff's 
property  and  having  come  in(o  the  defendant*s 
possession.    Maloney  v.  Barr,  87  W.  Va.  881. 

Attorney's  Pees  for  Obtaining  Divorce  for  Woman 
Living  Apart  from  Husband.— Where  a  wife,  living' 
apart  and  separate  from  her  husband,  employs  an 
attorney  and  obtains  a  divorce,  she  is  liable  to  an 
action  of  assumpsit  on  an  Implied  contract  for  what 
his  services  are  reasonably  worth,  if  the  husband 
is  not  liable  to  him  for  these  services.  Peck  ▼. 
Marling,  22  W.  ^'a.  706. 

Attachments— Reversal  of  Judgment  Quashing  First 
Entitles  That  Creditor  to  Proceeds  of  Sale  Paid  Second 
Attaching  Creditor.— Two  attachments  against  an 
absconding  debtor  are  levied  on  the  same  property, 
the  first  is  quashed,  but  on  appeal  this  Judgment  is 
reversed.  Pending  the  appeal  an  order  is  made 
selling  the  property  under  the  second  attachment 
and  the  proceeds  are  paid  over  to  the  creditor  In 
that  attachment.  The  action  for  money  had  and 
received,  will  lie  by  the  first  attaching  creditor 
against  the  creditor  in  the  second  attachment  for 
the  proceeds  of  the  sale.  Caperton  v.  McCorkle.  5 
Gratt  177. 

4.  TORTS. 

Ground  for  AssumfMlt.— Tort  when  there  is  a  prom* 
ise  to  pay  for  the  Injury  may  be  the  ground  of 
assumpsit  and  will  support  an  action  founded  on 
the  promise.  King  v.  McDaniel,  4  Call  451.  This 
case  cites  and  distinguishes  Winston  v.  Francisco.  S 
Wash.  187.  where  no  assumpsit  was  alleged,  and  the 
court  held  that  the  omission  of  an  averment  of  a 
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promiM  to  pay  was  fatal  as  it  waa  the  very  oUt  of  the 
action. 

Sane— Sdsare  of  Cattle.— Where  cattle  were  taken 
bj  the  defendant,  who  was  an  officer  In  the  confed- 
erate armj,  and  who  offered  to  pay  for  the  same  In 
cctton.  and  on  the  refusal  of  the  owner  to  accept 
tke  same,  left  certificate  in  relation  to  the  pay  for 
tbe  plaintiff,  and  seized  the  cattle.  This  is  a  proper 
case  for  assumpsit  and  not  for  trespass,  the  tort 
bdDff  waived.    McDonald  ▼.  Peacemaker,  6  W.  Va. 

m. 

IV.  WHEN  THE  ACTION  DOBS  NOT  LIB. 

LIN6£NBRAI«. 

Mere  F^ct  That  Article  Is  Worthless.— The  mere  fact 
that  an  article  proves  to  he  worthless  will  not 
entitle  the  purchaser  to  recover  the  price  paid  in  an 
actioo  of  assumpsit  Mason  v.  Chappell.  15  Qratt. 
53S. 

Merc  Pact  That  Article  Palls  to  Equal  Representa- 
flaas  of  It.— The  mere  fact  that  an  article  sold  does 
not  come  up  to  the  representation  made  respectluff 
it,  is  not  sTound  to  assume  that  it  was  not  the 
genuine  article  sold,  so  as  to  entitle  the  plaintiff  to 
recover  in  an  action  of  assumpsit  for  a  failure  by 
tbe  vendor  to  comply  with  his  contract  Mason  v. 
Chappell.  15  Oratt  572. 

Specific  Artlde  Ordered— No  Implied  Warranty.— 
Where  a  specific  article  is  ordered  and  furnished 
tberels  no  implied  warranty  on  the  part  of  the 
vendor  that  it  Is  suitable  for  the  purposes  to  which 
the  purchaser  intends  to  apply  it  although  the  pur- 
chaser states  his  purpose  to  the  vendor,  and  in  such 
a  case  the  latter  was  not  held  liable  in  an  action  of 
assnmpsit  for  the  purchase  price,  in  the  absence  of 
fraud  or  an  express  warranty,  however  unfit  and 
defective  the  article  may  turn  out  to  be.  Mason  v. 
Chappell.  15  Oratt  578. 

Far  Breacli  of  Express  Warranty,  Oeaeral  Assampsit 
Docs  Not  Ue.— The  action  of  o^nerai  indebitatus  asmmgh 
mi  does  not  lie  for  the  breach  of  an  express  contract 
of  varranty.  Robinson  v.  Welty.  40  W.  Va.  886,  22  S. 
B.  Rep.  7S:  Houston  v.  McNeer,  40  W.  Va.  865,  88  S.  E. 
Sep.  80. 

AssoHqMlt  for  Money  Paid,  etc.— WUI  Not  Lie  Unless 
lUmey  or  Bqalvalent  Be  Paid.— The  principal  and  his 
■orety  are  bound  in  a  bond  to  the  obliffee,  which 
bond  the  obligee  cives  to  the  surety  as  an  advance- 
ment to  his  daughter  in  marriaffe  when  the  surety 
marries  the  obligee's  daughter.  The  surety  cannot 
tpon  these  facts  support  an  action  of  assumpsit 
vainst  the  principal  for  money  paid,  laid  out  and 
expended,  by  him  for  the  principal's  use,  or  any  of 
the  common  money  counts,  for  to  maintain  assump- 
sit for  money  paid,  laid  out  and  expended,  money  or 
some  equivalent  for  money  must  be  in  fact  paid. 
Botterworth  v.  Ellis,  6  Lelffh  lOfli 

1  AOAINST  GOVERNMENTAL  AOENCIES. 

CooBty  Cocnt.— The  action  of  assumpsit  will  not  lie 
against  a  county  court  upon  an  order  issued  by  said 
court  upon  the  sheriff  of  a  county,  in  favor  of  the 
owner  of  such  order.  Ratcliff  v.  County  Ck>urt  of 
Wayne  Ckx,  88  W.  Va.  94, 10  S.  £.  Rep.  28. 

Tarnpike  Cooipaay  Orpui  of  State.— Where  a  turn- 
pike company  is  composed  exclusively  ot  officers  of 
the  ffovemment  havlnff  no  personal  interest  in  it  or 
la  its  concerns,  and  actinir  only  as  the  orgran  of  the 
commonwealth  in  effectinsr  a  irreat  public  improve- 
ment an  action  of  assumpsit  will  not  lie  asrainst 
the  president  and  directors  of  the  company.  Sayre 
T.  N.  W.  Turnpike  Road,  10  Leiffh  454. 

Tax  Collector  Who  Has  Paid  floney  to  Treasorer.— The 


action  of  assumpsit  for  money  had  and  received 
does  not  lie  to  recover  taxes  paid  by  a  taxpayer  to 
the  collector,  who  in  accordance  with  statutory  pro- 
visions has  turned  the  money  over  to  the  treasurer. 
Mallan  v.  Bransford,  86  Va.  075, 10  S.  E.  Rep.  077. 

8.  WHERE  THERE  IS  NO  CONTRACT. 

Services  Rendered  by  ninor  to  Uncle.- Where  a 
minor  lives  with  his  uncle  and  is  furnished  with 
clothes  and  is  supported  by  him,  and  the  minor 
renders  services  without  any  understanding  or  con- 
tract as  to  compensation  therefor,  he  cannot  re- 
cover in  an  action  of  assumpsit  the  value  of  the 
services  thus  rendered,  althougrh  they  may  have 
been  greater  in  value  than  the  support  which  he 
received.  Riley  v.  Riley,  88  W.  Va.  888,  18  S.  E.  Rep. 
500.  Compare  Plate  v.  Durst  48  W.  Va.  68.  24  S.  E. 
Rep.  580. 

Money  Paid  Oat  by  Attom^s  Received  ander  Decree 
of  Competent  Court —Where  money  was  received  by 
attorneys  for  the  plaintiff  under  execution  by  due 
process  of  law  from  a  court  of  competent  jurisdic- 
tion, which  was  received  as  his  and  disposed  of  as  he 
directed,  when  the  decree  in  the  suit  was  subse- 
quently reversed  on  appeal,  a  defendant  who  did 
not  appeal  cannot  recover  from  the  attorneys  in  an 
action  of  assumpsit  there  beiuff  no  privity  between 
them.    Green  v.  Brenirle,  84  Va.  918,  6  S.  E.  Rep.  608- 

Corporation  Not  In  Existence  at  Date  of  Original  Sale 
Not  Made  for  Its  Benefit  Cannot  Recover  under  That 
Contract— Where  the  vendees  in  a  contract  for  the 
purchase  of  real  estate  subsequently  sell  it  to  a  cor- 
poration which  was  not  in  existence  at  the  date  of 
the  contract  and  the  purchase  was  made  only  for 
their  own  benefit  and  not  for  the  corporation,  the 
latter,  notbeinff  in  privity  with  the  vendor,  cannot 
maintain  an  action  of  assumpsit  to  recover  money 
paid  to  the  vendor  under  that  contract  the  consid- 
eration for  which  had  wholly  failed.  Newberry 
Land  Co.  v.  Harman  Newberry,  05  Va.  Ill,  27  S.  E. 
Rep.  807. 

4.  WHO  CANNOT  RECOVER. 

Creditor— Wlien.— The  father  of  a  surety  agreed 
with  the  creditor,  who  was  suiuff  the  principal 
debtor,  that  if  he  would  dismiss  his  suit  airainst 
the  latter  at  M$  own  eottt,  he  (the  father)  would  pay 
the  debt  with  interest  The  creditor  dismissed  the 
suit  aeneraUy.  It  was  held  in  an  action  of  assumpsit 
by  the  creditor  against  the  father  on  his  conditional 
promise  to  pay  the  debt  that  the  plaintiff  was  bound 
to  perform  the  condition  strictly  In  order  to  enforce 
the  promise,  and  that  he  cannot  recover,  having 
dismissed  the  prior  suit  aeneraily  instead  of  at  hit 
own  C09tB.    Couch  v.  Hooper,  2  Leisrh  557. 

Sane-5nb8equent  Ratification  Not  Averred.— And 
thouffh  the  father  subsequently  approved  the  gen- 
eral dismissal  of  the  suit  the  plaintiff  not  having 
averred  this  subsequent  ratification  in  his  declara- 
tion, that  fact  cannot  avail  him.  Couch  v.  Hooper, 
2  Leiffh  567. 

Jailor  Cannot  Sue  Creditor  of  Debtor  for  Prison  Pees 
When  Debtor  Can  Pay.— Where  an  action  of  assump- 
sit for  money  had  and  received  was  brought  asrainst 
the  creditor  of  a  debtor  for  the  expenses  of  the  lat- 
ter while  Imprisoned  on  a  writ  of  ea.  aa.,  the  Jailor 
cannot  demand  the  prison  fees  of  the  creditor  If  the 
debtor  is  able  to  pay  them,  and  the  presumption  is 
that  he  is  able  to  pay  them,  until  the  contrary  is 
shown.    Rose  v.  Shore,  1  Call  540. 

No  Recovery  by  Plaintiff  When  Defendant  Received 
Pn»ceedsof  Sale  as  Ai^ent  of  Heirs.— The  plaintiff  In  an 
action  of  assumpsit  for  money  had  and  received 
cannot  recover  of  the  defendant  when  the  latter 
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did  not  receive  the  proceeds  from  the  sale  of  cer- 
tain salt  as  administrator  of  the  owner,  but  only  as 
the  affent  of  his  heirs,  who  therefore  are  the  ones  re- 
sponsible to  the  plaintiff,  the  assignee  of  the  money 
due  on  the  sale  of  the  salt.  Brooks  v.  Hatch,  6 
Lelffh  K84. 
Benefldary  ander  Contract  but  Not  ■  Party  to  It.— 

Upon  a  parol  contract  between  S  and  R  whereby 
the  latter  on  consideration  movinff  entirely  from 
the  former  promises  to  pay  to  the  daughter  of  the 
former  a  sam  of  money  after  his  death,  the  daughter 
cannot  maintain  assumpsit  for  the  money.  The  rep- 
resentative of  the  promisee  only  can  maintain  an 
action  at  law.    Ross  v.  Milne,  12  Leiffh  20i.  87  Am. 

Dec.  646. 
Landlord  Cannot  Recover  Rent  for  Land  from  Which 

He  Has  Evicted  Tenant.— In  an  action  of  assumpsit 
for  the  use  and  occupation  of  a  farm  for  a  year,  it 
appears,  that  the  landlord  entered  on  a  meadow 
a  part  of  the  premises,  within  the  year,  and  mowed 
and  carried  away  the  hay  without  the  consent  and 
against  the  will  of  the  tenant,  who.  nevertheless, 
continued  to  occupy  the  farm  during  the  rest  of 
the  year.  The  disturbance  of  the  tenant  by  the 
landlord  in  this  case  amounts  to  an  eviction  from 
that  portion  of  the  premises,  and  suspends  the  whole 
rent:  the  landlord  thereby  losing  the  benefit  of  the 
entire  contract    Briffffs  v.  Hall,  4  Leiffh  484. 

Militiaman  Who  Has  Paid  Substitute  Subsequently 
Discharged.— If  a  member  of  militia  employ  and  pay 
a  substitute  to  perform  his  tour  of  duty,  and  there- 
upon the  substitute  be  discharged  by  the  com- 
manding officer,  the  former  cannot  recover  back 
the  money  paid  in  an  action  of  assumpsit,  upon  the 
ground  that  the  defendant  after  commencing  the 
march  was  discharged  as  a  supernumerary,  and 
therefore  never  performed  the  tour  of  duty.  Keys 
V.  McFatridge,  6  Munf .  18. 

Defendant  Who  by  Special  Plea  Defeats  Recovery  of 
Purchase  Price  Cannot  Recover  Other  Damages  In 
Another  Action.— Where  the  defendant  In  an  action  of 
debt  for  the  purchase  price  of  an  animal,  succeeds 
by  a  special  plea  under  I  8299  of  the  Va.  Ck>de  in 
defeating  the  action  to  the  extent  of  the  price  paid 
for  breach  of  warranty,  he  cannot  subsequently 
maintain  an  action  of  assumpsit  for  other  damages 
and  expenses  incurred  on  account  of  the  breach  of 
the  warranty.    Huff  v.  Broyles,  26  Oratt  288. 

V.  THE  PLEADINGS. 

1.  THE  DECLARATION. 

a.  SuFncJiENCT. 

Declaration  in  individual  Capacity  Construed  as  Exec- 
utorial.-Where  a  declaration  in  assumpsit  was  com- 
menced in  the  name  of  the  plaintiff,  executor  of  the 
intestate,  it  being  necessary  to  sue  as  executor,  al- 
though it  alleged  that  the  defendant  was  indebted 
to  the  plaintiff  and  promised  to  pay  to  the  plaintiff, 
yet,  in  support  of  the  justice  of  the  case,  the  decla- 
ration may  be  construed  as  in  the  plaintiff's  char- 
acter of  executor.    Lawson  v.  Lawson.  16  Gratt  230. 

Action  for  Breach  of  Contract.— It  is  sufficient  for 
the  declaration  in  an  action  of  assumpsit  for  dam- 
ages for  breach  of  contract  to  allege  a  distinct  prom- 
ise, a  valuable  consideration  for  the  promise  and  a 
breach  of  it    Payne  v.  Grant,  81  Va.  164. 

b.  Ambndmxnts. 

Of  Declaration  on  Policy  of  Insurance— Property.— in 

an  action  of  assumpsit  on  a  policy  of  insurance  for 
loss  by  fire  claiming  a  ceruin  sum  as  damage,  or 
for  loss  of  certain  property,  an  amended  declaration 
may  be  filed  claiming  larger  damages,  or  on  addi- 


tional property,  under  the  same  policy,  by  tlie  same 
fire.  Bentley  v.  The  Standard  Fire  Ins.  Co..  40  W. 
Va.  729,  28  S.  E.  Rep.  684. 

Entitles  Party  to  Continuance.- The  plaintiff  la  an 
action  of  assumpsit,  files  by  leave  of  court  an 
amended  declaration  to  which  the  def  endan  t  at  once 
files  his  plea.  The  plaintiff  is  entitled  of  rlgrlit  to  a 
rule  to  reply  and  it  is  an  error  for  the  conrt  to 
refuse  him  a  continuance  and  put  him  to  a  nonsnlt. 
By  S  4,  ch.  171.  W.  Va.  Ck>de  1860,  a  month  is  grlven  to 
parties  to  a  suit  to  declare,  plead,  etc.,  and  It  Is 
immaterial  whether  the  case  be  at  rules  or  In  term. 
Bank  v.  Mathews,  8  W.  Va.  86. 

By  Consent  after  Issue  Joined— No  Plea  In  Al>nt»as0at 
to  Same  Variance  between  Original  Dedaratloa   asid 
Writ— If  the  plainUff  be  permitted  to  amend  tils 
declaration  in  assumpsit  by  consent  of  parties  after 
issue  Joined  on  a  plea  to  the  action,  the  defendant 
ought  not  to  be  permitted  to  plead  in  abatement 
any  variance  between  the  amended  declaration  and 
the  writ,  which  equally  existed  between  the   -writ 
and  the  original  declaration.    Moss  v.  Stippt  8  Munf. 
160.    See  Payne  v.  Grim,  2  Munf.  297;  Bradley   v. 
Welch,  1  Munf.  284. 

Plaintiff  under  Leave  to  Amend  Piles  New  DeclonttJoa 
—Plea  to  First  Declaration  Not  Withdrawn  Is  Applicable 
to  Second— Verdict  Good.- The  defendant  pleads  tlie 
general  issue  to  a  declaration  in  assumpsit,  and  tbe 
plaintiff  under  leave  to  amend  files  a  new  declara- 
tion as  a  substitute.    The  defendant  does  not  plead 
again,  and  the  Jury  Is  sworn  to  try  the  issue,  wlilcli 
results  in  a  verdict  for  the  plaintiff.    As  the  plea  to 
the  first  declaration  was  applicable  to  the  new  dec- 
laration, and  was  not  withdrawn,  it  must  be  under- 
stood that  the  defendant  rested  his  defence  on  tbe 
same  plea,  and  the  verdict  is  good.    Power  v.  Ivie,  7 
Leigh  U7. 

To  Amend  Declaration  for  Variance  from  Writ,  L.at» 
ter  Referred  to  without  Oyer.— A  variance  between 
the  writ  and  the  declaration  in  assumpsit  cannot  be 
taken  advantage  of  without  craving  oyer  of  tbe 
writ,  yet  it  may  be  referred  to  in  order  to  amend  It, 
without  oyer.    Stephens  v.  White,  2  Wash.  20S. 

c.  Common  Counts. 

(i)  In  General. 

Concluding  with  a  "Whereas**  Valid.-lt  has  always 
been  a  general  rule  In  pleading,  that  facts  necessary 
to  constitute  the  cause  of  action  should  be  directly 
and  distinctly  stated  in  the  declaration,  and  should 
not  be  left  for  inference  from  other  facts  therein, 
and  arguments,    inferences  and   matters  of  lav 
should  be  excluded.    But  a  general  indehUatiu  09^ 
9umx)Ht   count   in   a  declaration  concluding   and 
"whereas,  the  defendants,   afterwards  to  wit:  on 
the  day  and  year  aforesaid,  in  consideration  of  tbe 
premises  respectively,  then  and  there  promised  to 
pay  the  said  sum  of  moneys  respectively  to  tbe 
plaintiff  on  request    Yet   they  have  disregarded 
their   promises,    and  have  not   paid   any  of  said 
moneys,  or  any  part  thereof,  to  the  plaintiff's  dam- 
age 81,000,  and  therefore  they  bring  suit,"  was  held 
good  on  general  demurrer.    Burton  A  Co.  v.  Hans- 
ford, 10  W.  Va.  470:  Say  re  v.  Edwards,  19  W.  Va. 
352;  Patton  v.  Elk,  etc..  Co.,  18  W.  Va.  2C0. 

Same— Violation  of  Oenerai  Rule  of  Pleadings.— If  In 
the  common  indeHtatus  count  in  an  action  of  as- 
sumpsit the  promise  is  stated  after  a^whereae,  thoug-h 
the  promise  is  the  very  gist  of  the  action,  yet  such  a 
count  so  framed  will  be  held  good  on  demurrer. 
See  Burton  v.  Hansford,  10  W.  Va.  470.  The  reason 
of  this  is,  because  the  judges  of  England  have  pre- 
scribed for  such  a  count  in  an  action  of  assumpsit. 
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and  the  Virslnla  courts  have  nplield  this  form  of 
pleadiac  In  aasampslt,  although  It  is  In  amparent 
riolation  of  tlie  ffeneral  role  of  pleadinsr  that  facts 
Dcceasary  to  constitute  the  cause  of  action  should 
besuted  directly.    Sbeppard  t.  Ins.  Co..  %1  W.  Va. 

m 

(i)  Beeotery  in  General. 

Pralcbt  for  Goods  Lost  by  Act  of  Ood  Reoovered  by 

Cirrkr.—A  common  carrier  contracts  to  deliver  a 
crop  of  wheat  at  an  agreed  price  per  bushel.  A 
lure  proportion  of  the  crop  is  delivered  in  food 
order,  but  from  the  unavoidable  effects  of  a  storm, 
a  small  part  is  delivered  in  a  damaged  condition, 
aad  another  small  portion  is  lost.  In  an  action  of 
assumpsit  by  the  carrier'for  the  freiffht.  he  is  enti- 
tled to  recover  under  the  common  indeidtattu  count, 
the  agreed  price  for  the  whole  quantity  so  delivered 
or  losL   Gait  v.  Archer.  7  Gratt.  807. 

NsRsOTvery  on  Note  Not  NoffotlsMa  Where  8aK 
Brwigbt.— An  action  of  assumpsit  was  brouffht  on  a 
note  which  was  negotiable  at  the  place  where  it 
was  made,  but  was  not  negotiable  by  the  law  of  the 
sate  in  which  the  suit  was  brought  and  where  the 
liability  of  an  assignor  was  different  from  that  of 
,  an  endorser.  The  facts  averred  in  the  count  were 
not  sufficient  to  make  the  defendants  liable  as 
assignors,  in  that  it  was  not  shown  that  the  maker 
vasiosolvent  at  the  time  it  became  due,  or  that 
due  diligence  had  been  used  to  collect  it  Under 
such  circumstances  there  cannot  be  a  recovery 
ooder  the  common  counts  in  assumpsit  Nichols  v. 
Porter.  2  W.  Va.  1*. 

U)  The  Monty  Counts. 

(a)  When  Propor. 

To  Recover  Commission  for  5ola  of  Land.— Where 
tbe  plainUfl  in  an  action  of  assumpsit  sold  land  of 
the  defendant  without  his  knowledge,  but  the  latter 
zatUled  the  sale,  acreeinir  to  give  the  plaintiff  one- 
half  of  one  of  the  bonds  for  deferred  payments  of 
porchase  money,  but  refused  to  do  so  when  it  was 
paid,  an  action  of  inds^Uatus  assumpHt  for  money 
had  and  received,  not  for  services  rendered,  was 
proper,  havinsr  the  common  money  counts.  Jackson 
T.  Hoaeh.  S8  W.  Va.  236, 18  S.  E.  Rep.  67& 

Meoey  Paid  lor  Another  mider  Compulsion  of  Law.— 
Whenever  the  plaintiff  in  an  action  of  assumpsit 
shows  that  he,  either  by  compulsion  of  law  or  to 
relieve  himself  of  liability,  or  to  save  himself  from 
damage,  has  paid  money  which  the  defendant  ought 
to  have  paid,  the  count  for  money  paid  will  be  sup- 
ported, whether  there  be  any  privity  of  contract 
hetween  the  plaintiff  and  defendant  or  not  As 
where  the  promise  was  to  a  third  person  for  the 
hcaeflt  of  the  plaintiff.  Nutter  v.  Sydenstricker.  11 
W.  Va.  535. 

ib)  Recovery  mdor. 

Forfleltare  of  Insvnnoe  Policy— Recovery  of  Pre- 
■lams  PaM. — Where  a  contract  of  insurance  is  for- 
feited by  failure  to  pay  the  annual  premium,  which 
is  prevented  by  reason  of  the  war  between  the 
states,  the  Insured  is  entitled  to  have  refunded  so 
Bach  of  the  premiums  actually  paid  after  the  com- 
pany retains  an  amount  sufficient  to  compensate  it 
for  the  risk  which  It  incurred  while  the  policy  was 
in  force,  and  the  action  brought  by  the  plaintiff  in 
such  case  should  be  assumpsit  on  the  Implied  prom- 
ise of  the  company  to  pay  what  ex  aeouo  ei  bono  is 
dne  and  the  declaration  need  contain  nothing  but 
the  money  counts.    Abell  v.  Ins.  Co..  18  W.  Va.  400. 

Bank  Notes  Qiveo  for  Safe  Keeping  Can  Be  Re- 
csverad.- A  sum  of  money  in  bank  notes  was  given 
V  a  sick  man  to  his  wife  for  safe  keeping.    A  few 


days  later  he  died.  The  widow  refused  to  deliver 
them  to  the  executor,  saying  she  intended  to  keep 
them.  He  sued  her  in  an  action  of  assumpsit  for 
the  money,  the  declaration  containing  only  the 
common  counts,  and  it  was  held  that  he  was  enti- 
tled to  recover.    Lawson  v.  Lawson,  16  Gratt  280. 

Holder  May  5ifo  Endorser  of  Promlmory  Note,  Other- 
wise  When  for  Accommodation.- As  a  general  rule 
indebUatuM  astumpsU  for  money  lent  or  for  money 
paid  and  expended,  or  for  money  had  and  received, 
lies  against  an  endorser  for  the  holder  of  a  promis- 
sory note,  and  the  endorsement  is  prima  facU  evi- 
dence to  support  those  money  counts;  yet  if  it  be 
found  by  special  verdict  that  the  endorsement  and 
the  discount  of  it  was  done  for  the  accommodation 
of  the  maker,  and  the  defendant  received  no  part 
of  the  proceeds,  in  such  case  the  holders  cannot  re- 
cover against  the  defendant  on  the  money  counts 
in  assumpsit    Bank  of  U.  S.  v.  Jackson,  9  Leigh  221. 

NonnagotiaMe  Paper— Assignee  May  Recover  from 
Assignor.— An  assignee  may  recover  against  the 
assignor  of  nonnegotiable  paper  on  the  common 
counts  for  money  had  and  received  in  an  action  of 
indebitatus  ateumpeit.  Hughes  v.  Frum.  41  W.  Va. 
445, 28  S.  E.  Rep.  004.  overruling  Nichols  v.  Porter,  t. 
W.  Va.  18. 

(e)  Request. 

When  the  Reqaest  is  Express,  When  Implied.— In  an 
action  of  indebitatus  assumpsit  for  money  had  and 
received,  which  has  been  paid  for  the  use  of  the 
defendant  the  request  necessary  may  be  either 
expressed  or  implied.  It  will  be  implied  where  the 
plaintiff  has  been  compelled  to  do  what  the  defend- 
ant was  legally  compellable:  where  the  defendant 
has  adopted  and  enjoyed  the  benefit  of  the  consid- 
eration, and  where  the  plaintiff  volunurily  does, 
what  the  defendant  was  legally  compelled  to  do, 
and  the  defendant  afterwards  in  consideration 
thereof  expressly  promises.  In  certain  cases  the 
request  will  be  implied  where  the  plaintiff  volun- 
tarily does  what  the  defendant  is  only  morally  com- 
pelled to  do.  and  there  is  a  subsequent  promise  by 
the  defendant  Nutter  v.  Sydenstricker,  11  W.  Va. 
685. 

(A)  The  Account  Stated. 

No  Account  Necessary  When  Inslmol  Computassent 
Coant  aives  Defendant  Snfflclent  Notice.— If  the  proof 
offered  by  the  plaintiff  be  such  as  to  susuin  the 
count  of  insimul  computassent,  it  is  of  no  Importance 
whether  there  be  any  account  filed  or  not;  for  this 
count  does  so  describe  the  plaintiff's  demand,  as  to 
give  the  defendant  sufficient  notice  of  the  character 
thereof.    Fitch  v.  Leitch.  11  Leigh  471. 

Construction  off  86,  Ch.  laS,  i  Rev.  Code.— Section 
80,  of  ch.  128.  1  Rev.  Code  provides  that  "in  every 
action  of  ind^itatus  assumpsit,  the  plaintiff  shall  file 
with  his  declaration  an  account  stating  distinctly 
the  several  items  of  his  claim  against  the  defend- 
ant; and  on  failure  thereof,  he  shall  not  be  entitled 
to  prove  before  the  Jury  any  Item  which  is  not  so 
plainly  and  particularly  described  in  the  declara- 
tion, as  to  give  the  defendant  full  notice  of  the 
character  thereof."  It  was  held,  in  Fitch  v.  Leitch, 
11  Leigh  471,  construing  this  statute,  that  if  the  proof 
offered  by  the  plaintiff  is  such  as  to  sustain  the 
count  of  insimul  computassent^  it  is  of  no  Importance 
whether  there  be  any  account  filed  or  not  for  this 
count  so  particularly  describes  the  plaintiff's  de- 
mand, as  to  give  the  defendant  notice  thereof. 

Count  of  Account  Stated  In  Insurance  Policy  Sus- 
tained by  Proof  of  Adlustment.— A  general  insimul 
computassent  count  in  a  declaration  in  an  action  of 
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assumpsit  bronelit  for  recovery  under  a  policy  of 
insurance  is  sustained  by  proof  of  an  adjustment 
of  the  amount  due  from  the  defendant  to  the  plain- 
tiff on  account  of  the  loss  by  fire  of  the  property 
insured.    Stolle  t.  Ins.  <3o.,  10  W.  Va.  M8. 

(5)  On  Special  Contractt. 

When  Plaintiff  flay  Declare  Oenerally  on  Special  Con- 
tract.— Wherever  the  plaintiff  has  done  everythinff 
which  was  to  be  executed  on  his  part  before  making 
his  demand,  and  nothinsr  remains  but  a  mere  duty 
on  the  defendant's  part  to  pay  money,  the  plaintiff 
need  not  declare  specially,  but  may  recover  on  a 
ff eneral  count  In  assumpsit  Moore  v.  Supervisors, 
18  W.  Va.  680:  Davisson  v.  Ford.  S8  W.  Va.  619;  Jack- 
son V.  Houffh,  88  W.  Va.  S86,  18  S.  E.  Rep.  67S. 

The  plaintiffs  and  defendants  entered  Into  a  special 
contract,  by  which  the  plaintiffs  were  to  make  cer- 
tain sections  of  the  defendants*  railroad,  in  a  special 
manner,  to  be  completed  by  a  specified  time,  under 
the  supervision  of  the  engineers  of  the  defendants. 
The  plaintiffs  failed  to  complete  it  in  the  time  speci- 
fied, but  with  the  consent  of  the  defendants  con- 
tinued the  work  until  it  was  completed.  In  an 
action  of  assumpsit  under  the  common  counts,  the 
plaintiffs  are  entitled  to  recover.  B.  &  O.  R.  Co.  v. 
Lafferty,  2  W.  Va.  104. 

Same— Pro  Tanto  Beneflta  Received  and  Accepted.— 
Where  work,  which  has  been  done  by  a  plaintiff 
under  a  special  agreement,  but  not  in  a  stipulated 
manner,  and  was  yet  beneficial  to  the  defendant, 
has  been  accepted  and  enjoyed  by  him,  the  plaintiff 
cannot  recover  upon  the  contract  from  which  he 
has  departed,  but  he  may  recover  on  the  common 
counts  for  the  reasonable  value  of  the  benefit  which 
the  defendant  has  derived  from  what  he  has  done. 
B.  &  O.  R.  Co.  V.  Lafferty,  2  W.  Va.  104. 

Same— Special  Contract  Most  Be  PuUy  Executed.— 
The  plaintiffs  brinsr  an  action  of  assumpsit  for  work 
and  labor  done,  and  declared  under  the  common 
counts.  If  it  appeared  from  their  evidence  that  the 
work  was  done  under  a  special  contract  in  full  force, 
they  can  only  recover  the  contract  price,  on  proving 
the  contract  fully  executed  on  their  part  Bait, 
etc..  R.  Co.  V.  Polly.  14  Oratt  447. 

Same  — Special  Contract  Matnally  Aliandoned.— 
Where  a  contract  partly  performed,  has  been  aban- 
doned by  mutual  consent  the  plaintiff  may  resort 
to  the  common  counts  alone  for  what  he  has  done 
under  the  special  agreement  Bait,  etc.,  R.  Co.  v. 
Lafferty,  2  W.  Va.  104. 

Same— No  Recovery  before  All  Purchase  Money  Is 
Due.— The  plaintiff  in  an  action  of  assumpsit  on  a 
special  contract  to  recover  damages  for  failure  to 
accept  and  pay  for  property  sold  thereunder,  can- 
not recover  on  the  common  counts,  the  action  being 
brought  before  all  the  purchase  money  is  due. 
James  v.  Adams,  16  W.  Va.  246. 

d.  Special  Counts. 

(i)  In  General. 

Terms  of  Contract  Sued  on  Binding.— When  a  party 
•declares  in  assumpsit  attempting  to  recover  upon 
a  special  contract  he  is  bound  by  its  terms:  to  hold 
otherwise  would  clearly  involve  a  legal  absurdity. 
B.  &  O.  R.  Co.  V.  Rathbone,  1  W.  Va.  87. 

i2)  When  Proper. 

Money  Paid  by  Praudulent  Inducements.— Where 
the  purchaser  of  real  estate,  which  is  subject  to 
liens,  is  induced  by  false  and  fraudulent  represen- 
tations of  a  mortgagee  in  a  fraudulent  and  voidable 
mortgage  on  said  real  estate  to  pay  off  said  mort- 
gage with  a  part  of  the  purchase  money,  the  pur- 
chaser may  recover  back  the  money  so  paid  in  a 


special  count  in  general  indebiiaiue  aetumpelt,  setting 
forth  specially  the  facts  creating  the  liability  and 
averred  as  the  consideration  of  the  promiae.  It 
may  also  be  recovered  back  on  the  common  connt 
in  general  indebitatue  astwf^neU  for  money  liad  and 
received,  accompanied  with  a  sufllcient  bill  of  par- 
tictQars.  Robinson  v.  Welty,  40  W.  Va.  886,  SS  S.  EL 
Rep.  78. 

executory  Contracts.— Where  the  contract  sned  on 
continues  executory  the  plaintiff  in  assumpsit  mnst 
declare  specially:  but  where  it  has  been  executed. 
and  nothing  remains  but  the  painnent  of  tbe  price 
by  the  defendant,  the  plaintiff  may  declare  gener- 
ally using  the  common  counts,  or  may  declare 
specially  on  the  original  contract  B.  &  O.  B.  Co.  v. 
Lafferty.  2  W.  Va.  104. 

For  Price  of  Land  Sold.— The  action  of  general  its- 
debttatue  attumpsU  will  not  lie  for  the  price  of  a  tract 
of  land,  but  a  special  action  ought  to  be  brougrlit 
stating  the  circumstances  of  the  contract  Hosklna 
V.  Wright  1  H.  &  M.  878< 

5peclal  Usage  of  Banie— Where  a  bill  is  made  paya- 
ble at  a  bank,  at  which  there  is  a  special  establiatied 
usage  that  bills  payable  there  should  be  presented 
on  the  fourth  and  not  on  the  third  day  of  grace, 
this  special  usage  must  be  alleged  by  a  special  count 
In  the  declaration  in  an  action  of  assumpsit  upon 
such  bill,  otherwise  proof  of  presentation  on  tlie 
fourth  day  of  grace  will  not  be  permitted.  Jackson 
V.  Henderson,  8  Leigh  100. 

Recovery  of  Oil  from  Common  Carriers  Not  In  Wroas" 
ful  Possession  Nor  Tortlonsly  Disposed.— The  declara- 
tion in  an  action  of  assumpsit  brought  to  recover 
the  value  of  oil  claimed  by  the  plaintiff,  contained 
no  good  counts  except  the  common  counts.  The  oil 
was  In  possession  of  the  defendant  (a  common  car- 
rier), at  the  time  the^  action  was  brought  and  not 
wrongfully,  nor  had' it  been  sold  or  In  any  way 
tortlonsly  disposed  of.  There  also  beihg  no  evi- 
dence of  such  sale  or  disposal,  it  was  erroneous  to 
instruct  the  jury  that  they  should  find  for  the  plain- 
tiff if  they  believed  the  oil  belonged  to  him,  as  he  Is 
not  entitled  to  recover  the  value  of  the  oil  under  tbe 
common  counts  for  oil  sold  and  delivered  to  tbe 
defendant  or  for  money  had  and  received  for  tbe 
plaintiff's  usei  there  being  no  special  countcoveringr 
the  case.  Dresser  v.  Transportation  Company,  8  W. 
Va.668. 

(5)  AvermenUin, 

Building  Contract— Unnecessary  to  Set  Out  Dimen- 
sions.—In  an  action  of  assumpsit  brought  by  a  con- 
tractor against  a  county  for  the  price  contracted  to 
be  paid  for  building  a  Jail,  it  is  not  necessary  to  set 
out  in  a  special  count  the  dimensions,  or  a  descrip- 
tion of  the  building  in  the  declaration.  Carroll 
County  V.  Collier,  22  Oratt  802. 

Same— Necessary  to  Aver  Time  of  Completloa. — 
Where  in  a  declaration  in  an  action  of  assumpsit  by  a 
contractor  against  a  county  for  the  price  contracted 
for  building  a  Jail,  the  contract  as  set  out  in  a 
special  count  fixes  a  time  within  which  the  jail  is  to 
be  completed,  but  there  is  no  averment  that  it  was 
completed  within  that  time.  The  count  was  held  to 
be  defective.    Carroll  County  v.  Collier,  22  Oratt  802. 

Defendant  Absent  from  Place  of  Performance.— 
Where  a  contract  was  to  be  performed  on  a  certain 
day  and  at  a  certain  place,  if  the  plaintiff  in  his 
declaration  in  assumpsit  alleges  In  a  special  count 
that  the  defendant  was  not  at  the  place  of  perform- 
ance, but  was  out  of  the  slate  on  the  day  specified, 
it  will  be  a  sufficient  allegation  on  his  part  to  de- 
clare that  he  was  ready  and  willing  to  perform  his 
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centnct.  and  on  demnrrer  to  tbeconnt  will  be  rood. 
Kern  v.  Zelffler.  18  W.  Va.  707. 
Condition  Precedent— Excuse  for   Nonperfonnnnce. 

-Wbere  an  action  of  assumpsit  Is  bronsrht  on  an 
endre  contract  nnder  seal,  In  whicb  the  covenants 
ire  dependent  and  the  pleader  sets  forth  the  con- 
tract In  a  special  connt,  it  is  not  sufficient  for  the 
plaintiff  to  aver  bis  readiness  and  willingness  to 
perform  the  condition  precedent  contained  in  the 
contract,  but  he  must  go  further  and  show  a.suffl- 
dent  excuse  for  his  nonperformance.  Jones  ▼. 
Surer  Mfg.  Co.,  S8  W.  Va.  147. 18  S.  E.  Rep.  478. 

Prwnise  In  Wrltlns  to  Pay  Debt  of  Another— Conslder- 
tflML- A  special  count  containing  a  promise  of  one 
party  to  pay  the  indebtedness  of  another,  which  is 
ia  writing,  mnst  set  forth  the  consideration  in  de- 
daring  upon  it,  as  such  a  promise  in  order  to  be 
binding  must  be  founded  upon  a  consideration. 
WhiUer  ▼.  C.  A  O.  B.  Co..  12  W.  Va.  060. 

Agency  Violated— Instructions  of  PrInclpnI.— In  an 
acdoQ  of  aKsnmpsit  by  a  principal  to  recover  from 
hk  agent  the  ralne  of  goods  sold  by  him  to  insolvent 
pcrwos  on  credit  in  yiolation  of  his  instructions,  it 
is  not  necessary  in  the  declaration  to  aver  an  express 
cm  tract  that  the  defendant  should  sell  for  cash  only. 
It  is  sufficient  to  aver  in  a  special  count  that  the 
pUintlil  had  instructed  the  defendant  not  to  sell  on 
credit   Maloney  v.  Barr,  27W.  Va.  881. 

e.  JOJSDmi  OF  COITITT8. 

(J)  Wkm  Proper. 

Is  Action  to  Recover  Goods  Embezzled.— In  an  action 
of  assumpsit  brought  to  recover  goods  or  money 
vblcb  had  been  embezzled  by  an  agent,  a  special 
coont  which  sets  out  the  embezzlemenl  may  be 
joined  with  the  common  counts  in  the  declaration. 
Valoney  v.  Barr,  27  W.  Va.  881. 

Action  on  Insnmnce  Policy.— In  an  action  of  assump- 
sit on  an  insurance  policy  for  recovery  for  loss  by 
fire,  there  may  be  included  In  the  declaration  with 
a  count  under  sec.  61,  ch.  185,  in  the  W.  Va.  Oode.  the 
common  counts  or  other  counts  proper  in  that  form 
of  action.  Bentley  v.  The  Standard  Fire  Ins.  Co.,  40 
W.  Va.  79,  SB  S.  £.  Rep.  664. 

Rsosvery  of  Taxes  Paid  nnder  Protest.— It  was  held, 
io  Brown  v.  Oreenhow.  80  Va.  118.  not  to  be  Improper 
lojoin  a  special  count  with  the  common  money 
counts  to  recover  in  assumpsit  taxes  paid  to  a  col- 
lector nnder  protest 

0s5pectal  Cootmct  of  Balhiient.— A  general  indsbt- 
totei  a$9ump9it  may  be  Joined  with  a  count  in  assump- 
sit upon  a  special  contract  of' bailment  setting  out 
tile  promise  and  undertakinjr  of  the  defendants,  the 
consideration  on  which  it  was  founded,  the  breach 
of  tliat  promise  by  the  defendants  and  their  neglect 
and  carelessness,  and  the  loss  to  the  plaintiff  occa- 
sioned thereby.    Kennaird  v.  Jones,  0  Oratt  188. 

Prsedses  of  Bxecistor  with  Those  of  Debtor.— In  an 
action  of  assumpsit  against  an  administrator  d.  b. 
•^  counts  upon  promises  made  by  the  executor  or  a 
former  administrator  of  the  deceased  debtor,  as 
rach.  may  be  joined  with  counts  on  promises  by  the 
deceased  debtor  himself,  to  save  the  statute  of  limi- 
tations. In  such  case  the  counts  upon  the  promises 
of  tbe  executor  or  former  administrator,  must  dis- 
tinctly aver  the  promises  to  have  been  madea«  exse- 
utor  or  administrator,  or  they  will  be  bad  on  general 
4cmnrrer.    Bishop  v.  Harrison,  2  Leigh  582. 

Reosvery  of  Attorney's  Pees.— A  firm  of  attorneys 
Bade  a  contract  in  writing  with  a  client  which  pro- 
"^ed  that  the  firm  were  to  receive  8100  certain  and 
If  tile  suit  referred  to  was  decided  in  favor  of  their 
dient  then  they  were  to  receive  1200  extra.    The 


attorneys  in  an  action  of  assumpsit  set  out  the  agree* 
ment  and  alleg^ed  that  their  client  dismissed  the 
suit  without  their  consent,  and  thereby  hindered 
them  from  prosecuting  it  to  a  final  decision  al- 
though they  were  willing  and  ready  so  to  do.  The 
declaration  also  contained  the  common  counts  for 
work  and  labor,  and  an  account  stated.  On  a 
demurrer  to  the  declaration  and  each  count  thereof 
it  was  held  that  they  were  sufficient  and  that  the 
plaintiffs  upon  issue  joined  on  nonassumpsit  may 
recover,  in  addition  to  the  8100  certain,  such  damages 
for  their  time  and  labor  as  they  are  reasonably 
worth,  provided  the  whole  recovery  shall  not  exceed 
the  entire  amount  stipulated  in  the  contract  Pols- 
ley  A  Son  V.  Anderson,  7  W.  Va.  302. 

Special  Count  Alleging  Usurpation  of  Office.— a  dec* 
laration  in  assumpsit  contains  the  common  counts, 
and  also  a  special  count  reciting  the  election  of  the 
plaintiff  as  county  clerk,  and  that  the  defendant 
wrongfully  and  Illegally  intruded  into  the  office, 
and  received  and  collected  certain  fees  to  which 
the  plaintiff  was  entitled.  This  discloses  a  consid- 
eration which  supports  the  promise  alleged  to  have 
been  made  by  the  defendant  to  pay  the  sum  of 
money  demanded  in  the  *declaratlon,  and  is  not  a 
count  upon  a  tort  and  the  joinder  is  proper.  Booker 
V.  Donohoe,  06  Va.  SGO,  28  S.  £.  Rep.  684. 

(2)  Whm  Improper. 

Joinder  of  Tort  Count  with  Contract  Count.— it  is 
well  settled  that  causes  of  action  arising  in  tort  can- 
not be  joined  with  causes  of  action  arising  from 
contracts  except  in  rare  instances.  Thus,  a  declara- 
tion is  bad  on  general  demurrer  which  Joins  a  count 
to  recover  damages  for  the  breach  of  contract  with 
one  to  recover  damages  for  a  tort  At  page  886,  4 
Min.  Inst  (8d  Ed.),  the  author  states  this  proposition 
in  the  following  language:  *lt  must  be  observed 
that  causes  of  action  in  tort  cannot  be  joined  with 
causes  arising  out  of  contract  Th  us  trespass  on  th e 
case  in  assumpsit  cannot  bo.  joined  with  trespass  on 
the  case  in  trover  and  conversion;  nor  debt  with 
trespass  vi  et  armis.*'  Qary  v.  Abingdon  Pub.  Co.,  94 
Va.  776, 27  S.  E.  Rep.  605. 

Count  against  Executor  In  Representative  with  One 
In  individual  Capacity— Misjoinder.— If  in  a  declaration 
in  assumpsit  against  an  executor  for  a  legacy,  there 
be  one  count  against  him  in  his  representative,  and 
another  against  him  in  his  individual  character, 
this  is  a  misjoinder  of  action,  which  is  fatal  on  gen- 
eral demurrer.    Kayser  v.  Disher,  0  Leigh  867. 

f .  THB  ALtEOATIONS. 

(1)  In  General. 

All  Necessary  Circumstances  Should  Be  Stated 
dearly.— It  is  an  elementary  rule  In  pleading  that 
the  declaration  in  assumpsit  must  allege  all  the  cir- 
cumstances necessary  for  the  support  of  the  action, 
and  contain  a  full,  regular  and  methodical  state- 
ment with  such  precision,  certainty  and  clearness 
that  the  defendant  may  be  distinctly  Informed  of  tbe 
grounds  of  the  action.  All  beyond  this  is  surplusage, 
and  where  the  declaration  fails  to  conform  in  its 
averments  to  this  rule  it  will  be  Insufficient  on  gen- 
eral demurrer.  Patton  v.  Elk,  etc.,  Co.,  18  W.  Va. 
860.  See  White  v.  Romans,  29  W.  Va.  871,  8  S.  E.  Rep. 
14. 

Words  "Trespass  In  the  Case"  Cannot  Change  Pom 
of  Action.— Where  there  are  three  counts  in  a  decla- 
ration in  assumpsit  the  first  two  of  which  are 
plainly  assumpsit  counts,  the  fact  that  the  plaintiffs 
In  the  other  count  say  that  complaint  is  made  of  a 
plea  of  "trespass  in  the  case."  instead  of  trespass  on 
the  case  in  assumpsit"  cannot  change  the  form  of 
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action,  nor  affect  the  result  upon  demurrer.  Gray 
v.  Kemp.  88  Va.  201. 16  S.  £.  Rep.  22S. 
.  No  DIfferenoe  In  Description  of  Express  and  Implied 
Contracts.— While  the  contract  sued  on  must  be 
truly  set  out  In  every  declaration  in  assumpsit,  it  is 
well  understood  for  purposes  of  pleading  that  there 
is  no  difference  between  an  express  and  an  implied 
contract,  and  that  in  every  case,  where  the  agree- 
ment is  not  in  writlnff,  the  same  identical  words  of 
description  are  employed  to  describe  an  Implied  as 
well  as  an  express  promise.  Payne  v.  Grant,  81  Va. 
164. 

(2)  Conttruction  of. 

Construction  of  Averment  of  Stiipment  of  Q<hk1s  as 
Per  Agreement.— The  averment  in  each  of  the  counts 
in  a  declaration  in  assumpsit  brousrht  for  the  recov- 
ery of  damasres  under  a  contract  to  carry  foods, 
that  they  were  delivered  for  shipment  as  they  had 
affreed  to  furnish  them,  must  be  construed  as  aver- 
rinc  that  the  ffoods  were  furnished  within  a  rea- 
sonable time  after  the  makinff  of  the  contract 
Southern  Railway  Ck>.  v.  Wilcox  (Va.),  89  S.  E.  Rep. 
144,  7  Va.  Law  Re^.  881. 

Averment  of  Acceptance^of  Offer.— In  an  action' of 
assumpsit  on  a  simple  contract  an  averment  in  the 
declaration  that  the  offer  was  accepted  necessarily 
implies  that  it  had  not  been  withdrawn,  for  there 
could  be  no  acceptance  of  an  offer  which  had  been 
withdrawn.  Southern  Railway  Co.  v.  Wilcox  (Va.), 
80  S.  £.  Rep.  144,  7  Va.  Law  Resr.  381. 

Effect  of  Allegation  of  Performance  of  Conditions.— 
If  the  plaintiff  in  his  declaration  In  assumpsit  on  an 
insurance  policy,  allege  that  he  has  on  his  part  per- 
formed all  the  conditions  of  the  policy,  and  has 
violated  none  of  its  provisions,  he  must  be  regarded 
as  meaning  such  as  have  not  been  waived.  Such  as 
have  been  waived  are  in  effect  as  if  they  had  never 
been  inserted  in  the  contract.  Levy  v.  Ins.  Oo.,  10 
W.  Va.  500.    See  Ins.  0>.  v.  Sheets,  26  Gratt  868. 

(3)  Matterit  of  Defence  Omitted. 

natters  of  Defeasance  May  Be  Omitted.— It  is  suffi- 
cient for  the  plaintiff  in  an  action  of  assumpsit  to 
state  in  the  declaration  so  much  of  the  terms  bene- 
ficial to  him  in  a  contract  for  the  breach  of  which  he 
sues,  and  he  need  not  state  matters  in  defeasance  of 
his  action.  But  wherever  circumstances  existed, 
the  omission  of  which  will  defeat  the  plaintiff's 
right  of  action,  prima  facie  well  founded,  it  must  be 
a  matter  of  defence,  and  should  be  shown  by  the 
opposite  party.  Simmons  v.  Insurance  Co.,  8  W.  Va. 
474. 

Lien  of  Sul>contractor  under  Mechanics'  Lien  Law. 
—It  is  not  essential  for  the  subcontractor  In  his 
declaration  in  assumpsit  against  the  owner  under 
the  mechanics'  lien  law  to  allege  that  his  ac- 
count was  approved  by  the  general  contractor: 
or  that  he  after  ten  days'  notice  failed  to  file  objec- 
tion: or  thai  it  had  been  ascertained  to  be  due  the 
SQbcon tractor  from  the  general  contractor.  Va. 
Code  1878.  ch.  115:  Code  1887,  sees.  2470-80.  His  claims 
to  a  lien  are  not  made  to  depend  by  the  law  upon  the 
admissions  of  the  general  contractor,  or  his  failure 
to  dispute  the  account  within  ten  days.  These  may 
be  matters  of  defence,  but  they  do  not  constitute 
any  part  of  the  plaintiff's  case,  and  are  not  neces- 
sary to  the  declaration.  Norfolk,  etc.,  Ry.  Co.  v. 
Howison,  81  Va.  125. 

Application  for  Insurance  Policy— Warranty.— Where 
no  part  of  an  application  for  insurance  is  set  out  in 
the  policy,  and  no  reference  is  made  in  the 
policy  to  the  application,  or  any  warranty  there- 
in,   it    is    unnecessary    for    the    plaintiff    In    an 


action  of  assumpsit  brought  on  the  policy,  to  state 
such  warranties:  they  are  matters  of  defeasance 
which  should  more  properly  come  from  the  other 
side.    Simmons  v.  Insurance  Co..  8  W.  Va.  474. 

(4)  Sufficiency. 

Performance  of  Condition  Precedent.— Where  a  con- 
dition precedent  must  be  performed  before  liability 
will  attach  under  a  contract,  in  an  action  of 
assumpsit  on  this  contract,  it  is  sufficient  for  the 
declaration  to  contain  a  general  allegation  that 
the  plaintiff  has  performed  the  condition  precedent 
according  to  its  true  intent  and  meaning,  and  It  la 
not  sufficient  to  allege  only  that  the  plaintiff  was 
ready  and  willing  to  perform  his  part  of  the  con- 
tract   Kern  v.  Zeigler,  18  W.  Va.  707. 

Insurable  Interest— It  is  well  settled  that  a  policy 
of  insurance  is  a  contract  of  indemnity  and  that  the 
assured  must  have  an  interest  In  the  property- 
insured,  and  hence  in  an  action  of  assumpsit 
brought  on  such  a  policy  the  declaration  must  allege 
distinctly  an  Insurable  Interest,  when  the  policy  Is 
taken  out  and  also  when  the  property  was  destroyed 
and  damaged  by  fire.  It  Is  not  a  sufficient  allegation 
that  the  property  of  the  plaintiff  was  Insured  by  the 
defendant.  Quarrier  v.  Insurance  Co..  10  W.  Va.  507: 
Sheppard  v.  Insurance  Co.,  21 W.  Va.  868.  See  Travis 
V.  Peabody  Ins.  Co.,  28  W.  Va.  688. 

Certificate  of  Magistrate,  Notary,  etc..  Condition 
Precedent  to  Recovery— Kind  of  Officer  Shoald  Be 
Stated.— Where  the  declaration  in  assumpsit  in  a 
policy  of  insurance  states  as  a  condition  precedent 
that  the  assured  should  produce  a  certificate  under 
the  hand  and  seal  of  a  magistrate,  notary  public,  or 
commission  of  deeds,  etc..  fair  pleading  requires 
that  the  kind  of  officer  should  be  stated  in  the 
declaration,  so  that  the  court  may  determine 
whether  it  was  the  proper  officer.  The  production 
of  the  certificate  of  the  proper  officer  Is  a  condition 
precedent  and  must  be  complied  with,  unless  waived 
by  the  defendant  Simmons  v.  Insurance  Co.,  8  W. 
Va.  474. 

(5)  Of  Promise. 

Should  Be  Charged  Positively,  Not  by  Recitals.— The 
plaintiff  in  assumpsit  must  charge  the  promise  by 
the  defendant  positively  and  not  by  way  of  recital 
only,  for  if  the  declaration  be  defective  in  tllla 
respect  it  Is  a  fatal  error  and  cannot  be  cured  by 
verdict  Sexton  v.  Holmes,  8  Munf.  566.  See  Syme 
V.  Griffin,  4  H.  &  M.  277. 

Same— Warranty.— lu  an  action  of  assumpsit  to 
recover  damages  for  defective  machinery  which 
the  plaintiff  had  purchased,  paid  for.  and  returned 
as  useless,  the  plaintiff  must  charge  the  promise. 
that  the  machinery  would  perform  the  work  for 
which  it  was  intended,  positively,  and  not  by  vray  of 
recital.  Wolf  v.  Spence,  89  W.  Va.  401,  SO  S.  £.  Bep. 
610. 

Written  Agreement— Express  Promise— Recitals  ln« 
sufficient.— An  express  promise  ought  to  be  laid  in 
the  declaration  in  an  action  of  assumpsit  upon  a 
written  agreement  :  a  mere  recital  of  the  writing, 
though  a  true  copy,  is  not  sufficient  Wooddy  v. 
Flournoy,  6  Munf.  506.    See  Cooke  v.  Simms,  2  Call  89. 

Of  an  Executor.— Where  an  action  of  assumpsit  is 
brought  by  a  legatee  against  an  executor  for  a  leg- 
acy, on  the  executor's  promise  to  pay  it  the  declar* 
ation  should  charge  the  promise  of  the  executor  in 
his  individual,  not  in  his  representative,  character, 
and  the  attachment  in  such  case  must  be  de  bonis 
propriie.    Kayser  v.  Disher,  9  Leigh  357. 

l»ose  Conversations  Not  Sufficient  to  Raise  a  Prom- 
ise.— Loose  conversations  of  an  executor  are  not 
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nffident  to  raise  an  assnmiMit  as  a  nef^  promise,  or 
asanacknowledffment,  so  as  to  revive  an  old  debt 
of  tbe  testator.    Henderson  v.  Foote,  S  Call  2iS. 

pTMrisfory  Note— Express  Proinlse  Necessary.— In 
inaction  of  assumpsit  brought  npona  promissory 
note,  there  must  be  an  express  assumpsit  laid  in  the 
declaration  :  merely  recitlnff  the  note  in  haec  vgrba 
is  not  sufficient.    Cooke  t.  Slmms,  2  Call  89. 

PvMilse  to  '*Settle'*  Not  Eqolvalcnt  to  Pronlss  to 
Pqr— In  an  action  of  assumpsit  aaralnst  an  executor 
for  a  debt  of  bis  testator  on  an  open  account,  all  the 
items  of  which  appear  to  have  been  due  more  than 
Ire  years  before  the  testator's  death,  the  plaintiff 
proves  that  the  testator  within  five  years  after  the 
date  of  the  account  promised  to  "settle"  the  account 
Such  a  promise  does  not  amount  to  a  promise  to  pay. 
or  such  an  acknowledgment  of  the  debt,  as  would 
take  the  case  out  of  the  g^eneral  statute  of  limita- 
tions.  Aylett  V.  Robinson,  9  Lei^rh  45. 

(ff)  0/  ComwUratUm. 

Most  Be  Allesod  and  Proved.— A  consideration  must 
be  set  forth  in  a  declaration  in  assumpsit  in  support 
of  tlie  defendant's  promises  sued  on :  it  forms  an 
e«Kntial  portion  of  the  contract,  on  which  its  valid- 
ity depends.  It  must  be  truly  stated,  and  proven  as 
stated,  or  the  plaintiff  will  fail  for  variance.  If  the 
entire  consideration  is  stated,  the  entire  cousidera- 
tioQ  most  be  proved,  or  there  will  be  a  variance. 
Davisson  v.  Ford.  28  W.  Va.  617;  Beverleys  v. 
Holmes.  4  Munf .  06. 

NsAvemcnt  of  Sufficient  Coasideratloii.— A,  execu- 
tor of  B.  writes  to  C,  a  creditor  of  B,  that  as  soon  as 
be  is  able  to  dispose  of  his  crops,  he  will  pay  the 
claim,  or  will  let  him  have  any  property  in  his  pos- 
sesblon  at  a  moderate  valuation.  This  will  not  bind 
A  in  his  own  rlffbt,  without  an  averment  of  assets, 
or  a  forbearance  to  sue,  or  some  other  consideration 
toffldent  to  support  an  action  of  assumpsit  Talia- 
ferro V.  Bobb,  8  Call  2S3. 

Want  of  Consideration  Inmaterlal— Palinre  of  Attor- 
Bsr  to  Soe.— Where  the  declaration  in  an  action  of 
assumpsit  states  that  the  plaintiff  by  the  advice  of 
ibe  defendant  his  attorney,  instituted  a  suit  against 
a  third  person,  and  the  said  attorney  undertook  to 
conduct  the  suit  to  the  best  of  his  skill,  and  yet  mis- 
managed it  by  failluff  to  file  a  declaration,  etc..  the 
vant  of  a  consideration  is  not  material.  Stephens 
T.  White,  2  Wash.  208. 

Special  Contract— Bntire  Consideration  5honkl  Be 
Matantiaily  Stated.— In  an  action  of  assumpsit  on  a 
•pedal  contract  to  recover  damages  for  failure  to 
accept  and  pay  for  property  under  that  contract  it 
Is  necessary  that  the  entire  consideration  and  the 
act  to  be  done  in  return  for  it  be  stated  in  substance 
In  Che  declaration  ;  and  if  the  proof  establishes  a 
contract  materially  different  from  the  one  allesred 
in  the  declaration,  the  court  on  motion  should  ex- 
dnde  the  evidence  from  the  jury.  James  v.  Adams. 
MW.Va.M& 

iaae-Safiiclent  Consideration  Must  Be  Stated.— if 
a  count  in  assumpsit  upon  a  special  contract  be- 
tween the  plaintiff  and  defendant  allege  no  sufficient 
coosideratioa  moving  from  the  former  to  the  latter, 
tbe  action  will  not  be  sustained  upon  the  ground  of 
tbe  promise  and  imdertaklng  imputed  to  him.  Hale 
T.  Crow.  9  Gratt  268. 

rroBilMi  to  Indemnify— Sufficient  Consideration.— 
Tbe  plaintiff  in  a  declaration  in  assumpsit  made  as 
aeent  a  lease  of  lands  seized  in  tail  to  D.  who  assigned 
toS,  and  bound  himself  with  O  in  a  bond  to  S  to 
obtain  a  confirmation  of  the  lease  from  the  defend- 
ant the  issue  in  talL    The  defendant  promised  to 


make  the  lease,  and  for  years  received  rent  from 
S,  and  then  turned  him  out  of  possesisjon.  S  then 
recovered  damages  from  B  on  his  bpn^.  On  suit 
by  D  against  the  plaintiff  the  same  damages  were 
recovered  from  him:  pending  this  suit  the  defend' 
ant  promised  to  indemnify  D  and  the  plaintiff  against 
the  suit  of  S.  The  consideration  stated  in  this 
declaration  is  sufficient  to  maintain  the  action 
against  the  defendant  for  breach  of  promise  to- 
indemnify.    Fields  v.  Spotswood.  1  Wash.  280. 

5anie.— A  mill  was  devised  to  B  on  condlj^on  that 
he  should  pay  to  C  i860.  B  accepted  the  devise  pro- 
vided C  would  indemnify  him  froin  any  loss  that 
might  be  caused  by  overflow  to  the  mill  due  to  the 
erection  of  a  dam  below  it  In  an  action  of  assump-^ 
sit  by  B  against  C.  the  declaration  setting  out  this 
contract  shows  sufficient  consideration  to  support 
the  promise  of  Indemnity,  and  it  is  not  necessary  to 
allege  in  the  declaration  notice  to  the  defendant  of 
injury  resulting  from  the  erection  of  the  dam. 
Chapman  v.  Ross,  12  Leigh  fiafi. 

Promissory  Note— Consideration  Must  Be  Stated  and 
Proved— Common-Law  Rule.— At  common  law  the 
plaintiff  in  an  action  on  a  promissory  note  must 
declare  upon  the  contract  as  in  assumpsit  stating 
and  proving  the  real  consideration  at  large.  The 
note,  though  it  could  not  be  declared  on.  might  be 
given  in  evidence  in  support  of  the  contract  stated, 
as  In  a  count  for  money  lent  Peasley  v.  BoatVrigh  t, 
2  Leigh  19a 

Same— No  Averment  of  Consideration  —A  judgment 
of  the  lower  court  holding  that  the  actlqn  of  assump- 
sit can  be  maintained  in  Virginia. on  a  promissory 
note,  without  averring  a  consideration.io  the  declara- 
tion, was  affirmed  by  a  divided  court  in  Jackson  v. 
Jackson,  10  Leigh  448. 

Assignment  of  Bond  wit|iout  Consldecation  as  Collat- 
eral Security- Assignor  Not  Liable.—^  bond  is  as- 
signed without  consideration,  and.  the  assignee 
transfers  it  to  H  as  collateral  security  for  goods 
purchased  on  credit  with  the  understanding  that  if 
the  assignor  does  not  acknowledge,  his  liability  on 
said  bond.  H  may  return  it  and  look  put  for  other 
security.  The  assignor  assures  H  in  writing  that  he 
was  aware  of  nothing  that  would  affect  his  liability 
on  the  bond.  When  the  time  for  the  payment  of  the 
goods  arrived  the  obligor  in  the  bond  ^as  Insolvent 
This  was  held  not  to  be  a  sufficient  consideration  to 
support  an  action  of  assumpsit  by  H  ^gainst  the  as- 
signor.   Hopkins  V.  Richardson,  9  Qr^ti.  486. 

(7)  Of  Breach.  •  .  .  , 

Wlien  Several  Counts -How  Breaclp.  Should  Be 
Charged.— In  an  action  of  assumpsit  if  there  be  sev- 
eral counts  in  the  declaration,  the  defendant 
should  be  charged,  as  having  faiJ^ed,  to  pay  the 
several  sums  of  money  aforesaid,  and  every  part 
thereof;  if  this  be  not  done,  but  the.  breach  charged 
at  the  end  of  the  last  count  be  that  he  hath  not 
paid  *'the  said  sum  of  money.*'  and  it  appear  upon  a 
demurrer  to  the  evidence,  that  the  evidence  ad- 
duced by  the  plaintiff  applies  to  ^the  first  count 
judgment  ought  to  be  given  for  the  defendant 
Ellis  V.  Turner,  6  Munf.  196. 

Agreement  for  Sale  of  L4Uid— Breach  Sufficiently 
Charged.— In  an  action  of  assumpsit  upon  a  written 
agreement  for  the  sale  of  a  tract  of  land,  which  sets 
forth  the  agreement  of  the  vendor  to  iclve  to  the 
vendee  possession  and  a  conveyance  free  of  encum- 
brances by  a  certain  day,  for  which  the  vendee 
agreed  to  pay  to  the  vendor  a  part  of  the  purchase 
money  on  that  day.  and  secure  the  balance  by  deed 
of  trust  or  such  security  as  might  be  required,  and 


99 


-9  QRATT. 


Virginia  Rbports,  Annotatbd. 


the  conveyance  was  not  to  be  executed  nntil  the 
payment  was  made  and  the  security  given:  the 
declaration  In  this  action  sufficiently  charged  a 
breach  by  stating  that  the  plaintiff  was  on  that  day 
in  lawful  and  peaceful  possession  of  the  land,  and 
ready  to  give  the  defendant  possession  with  a  proper 
conveyance  free  from  encumbrances,  but  that  the 
defendant  failed  to  make  the  payment  and  give  the 
security.    Moss  v.  Stipp.  8  Munf.  160. 

(8)  Of  Demand. 

By  Creditor  on  Debtor  Unnecessary.— A  demand  on 
a  person  for  whose  benefit  a  promise  is  made  is 
not  necessary  to  be  laid  in  the  declaration,  as  he  is 
the  debtor,  and  must  seek  his  creditor  and  pay  him. 
Pasteur  v.  Parker.  8  Rand.  468. 

Not  Necessary  When  Defendant  Undertakes  to  5ee 
Money  Paid  to  Plaintiff.— When  the  defendant 
undertakes  to  see  money  paid  to  the  plaintiff,  it  is 
his  business  to  look  to  the  performance  himself, 
without  any  notice  from  the  plaintiff,  and  in  an 
action  of  assumpsit  it  is  not  necessary  for  the  dec- 
laration to  contain  an  averment  of  notice  and  re- 
quest by  the  plaintiff.    Austin  v.  Richardson,  8  Call 

808. 

Demand  against  Sbtrlit— Indebitatus  aetumpeit  will 
lie  against  a  sheriff  for  money  received  by  him,  or 
his  deputy,  under  an  execution:  but  the  declaration 
ought  to  be  so  far  special,  as  to  distinguish  the  de- 
mand from  one  against  him  in  his  private  capacity. 
Overton  v.  Hudson,  2  Wash.  172. 

(9)  Of  Damaoet. 

Several  Counts— Oeneral  Alleflratlon  at  End  of  Decla- 
ration Sufficient.— It  is  not  necessary  to  allege  at 
the  end  of  each  count  in  a  declaration  in  an  action 
of  assumpsit  to  recover  damages  for  the  breach  of 
a  contract,  that  damages  have  been  incurred  by 
the  failure  of  the  plaintiff  to  perform  his  promise 
named  in  the  count  A  general  allegation  at  the 
end  of  tbe  declaration,  that  the  plaintiffs  have  sus- 
tained damages  by  the  failure  of  the  defendant  to 
perform  his  several  promises  named  in  the  declara- 
tion to  the  certain  amount,  is  sufficient.  James  v. 
Adams.  IG  W.  Va.  US. 

Not  Proper  When  Promise  Is  to  Perform  an  Act. 
—In  tbe  declaration  in  an  action  of  assumpsit  based 
on  a  promise  not  to  pay  money  but  to  perform  some 
act.  it  f9  neither  necessary  nor  proper  to  allege 
the  nonpayment  of  the  damages,  for  the  object 
of  the  suites  to  recover  these  damages,  when  they 
shall  have  been  ascertained  by  a  Jury.  Davlsson  v. 
Ford.  83  W.  Va.  617. 

Greater  Damages  Cannot  Be  Recovered  Than  Are 
LAld  In  Conclusion  of  Declaration— Interest.— In  an 
action  of  a.ssumpsit  greater  damages  cannot  be  re- 
covered than  are  declared  for  and  are  laid  in  the 
concluHiou  in  the  declaration,  but  this  restriction  is 
confined  to  the  amount  of  damages,  the  principal 
recovery,  and  does  not  affect  the  Interest  that  may 
be  allowed  thereon  by  the  Jury.  Georgia,  etc.,  Ins. 
Co.  V.  Goode,  05  Va.  751,  80  S.  E.  Rep.  366;  Cahill  v. 
Pin  tony.  4  Munf.  871. 

Recovery  of  Damages  above  Those  Specified  In 
Proofs  of  Loss.- The  plaintiff  Is  not  limited  in  his  re- 
covery in  an  action  of  assumpsit  on  a  policy  of  fire 
insurance  by  the  amount  of  loss  specified  In  the 
proofs  of  loss,  in  the  absence  of  fraud.  Bentley  v. 
The  Standard  Fire  Ins.  Co.,  40  W.  Va.  729,  23  S.  E. 
Rep.  684. 

g.  0ULS.S10N8. 

(/)  Material 

Promise  to  Pay  Debt  of  Another— Omission  to 
Allege  Nonpayment  by  That  Other  Fatal.  —A  special 


count  in  a  declaration  in  assumpsit  bronjrht  on  a 
promise  of  one  person  to  pay  the  debt  of  another, 
which  shows  a  consideration  for  the  promise,  but 
does  not  allege  that  the  other  has  not  paid  the  debt 
if  fatally  defective.  Winkler  v.  C.  A  O.  R.  Co..  19 
W.  Va.  600. 

Judgment  Arrested  When  Omission  to  Allege  Con- 
sideration for  Assignment  of  a  Bond.— In  an  action  of 
assumpsit  against  the  assignor  of  a  bond  a  consid- 
eration for  the  assignment  should  be  set  forth  la 
the  declaration,  and  if  it  be  omitted  Judgment  may 
be  arrested.    Hall  v.  Smith,  8  Munf.  560. 

Omission  of  Promise  to  Pay  Incurable  by  Verdict.— 
In  an  action  of  assumpsit  the  gist  of  the  action  is 
the  promise  to  pay,  and  if  this  be  not  averred,  the 
omission  is  not  cured  by  verdict  Winston  v.  Fran- 
cisco. 8  Wash.  187. 

Requirement  of  Insurance  Policy  Must  Be  Alleged  la 
Action  on  Policy— Omission  Fatal.— a  policy  of  insur- 
ance requires  that  after  a  loss,  payment  will  be 
made  sixty  days  after  proof  and  notice  are  given 
the  company  in  a  certain  manner.  In  an  action  of 
assumpsit  brought  on  this  policy  it  is  necessary  for 
the  declaration  to  allege  in  this  manner,  and  that 
proof  and  notice  were  given  in  accordance  with 
the  directions  of  the  policy.  Failure  to  make  these 
allegations  is  fatal  on  general  demurrer  to  the  dec- 
laration. Quarrier  v.  Insurance  Co.,  10  W.  Va.  507. 
Adjustment  of  Loss  with  Insurance  Company — What 
Omissions  In  Allegations  Fatal.— Where  an  adjust- 
ment has  been  made  with  an  insurance  company  of 
the  loss  caused  by  a  fire,  it  is  necessary  for  the  dec- 
laration in  an  action  of  assumpsit  based  thereon 
to  allege  that  this  adjustment  was  made  with  the 
defendant  company,  and  that  it  promised  to  pay  the 
amount  of  the  adjustment  and  a  failure  to  make 
these  allegations  Is  fatal  to  the  declaration  on  gen- 
eral demurrer.  An  allegation  that  the  adjustment 
was  made  with  an  agent  of  the  company  is  Insaffl- 
cient    Quarrier  v.  Insurance  Co..  10  W.  Va.  607. 

Relinquishment  of  Right  of  Administration  as  P<er 
Agreement.— A  declaration  in  assumpsit  stated  that 
the  plaintiff,  being  a  creditor  of  a  deceased  person, 
had  moved  the  proper  court  to  grant  him  adm.lnis- 
tration  of  his  estate,  and  the  defendant  alleging 
that  he  was  a  creditor  also,  assured  him  that  if  he 
would  wit^(lraw  his  said  motion,  and  suffer  the  de- 
fendant to  have  the  administration,  he  (the  defend- 
ant) would  pay  his  debt  out  of  the  first  money  that 
should  come  to  his  hands  as  administrator.  It  also 
stated  that  the  plaintiff  then  agreed  to  relinquish 
his  right  as  administrator,  and  the  defendant  then 
and  there  administered  upon  the  estate,  but  it  did 
not  aver  that  the  plaintiff  relinquished  his  preten- 
sion to  the  administration,  in  conformity  with  the 
said  agreement  Such  a  declaration  is  altog'ether 
defective  and  cannot  be  aided  by  verdict  Daniel 
V.  Morton,  4  Munf.  180. 
(2)  Immaterial. 

Omission  of  Word  *'Surety**  immaterial.— When 
there  are  two  signatures  to  an  obligation  to  pay 
money,  and  it  is  expressed  that  one  signs  as  surety, 
the  word  "surety"  being  annexed  to  his  signature, 
both  are  jointly  bound,  and  a  declaration  in  assump- 
sit against  both  need  not  notice  the  suretyship,  be- 
cause it  is  immaterial.  Riley  v.  Jarvls,  48  W.  Va.  43, 
20  S.  E.  Rep.  866. 

Presentment  for  Payment— 5ec.  i,  Ch.  99,  Code  West 
Virginia.— A  count  in  a  declaration  in  assumpsit  on 
a  promissory  note,  omits  to  state  that  it  was  pre- 
sented at  the  bank,  where  it  was  payable,  for  pay- 
ment   But  by  Code  of  Va.  1849.  ch.  144,  S  1.  re-enacted 
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bj  S 1.  ch.  90.  Code  of  W.  Va.  1808  (S 1.  cli.  09.  Code  of 
W.  Va.  1890).  it  is  proylded.  that  it  shall  not  be  nec- 
taoTj  to  aTer.  or  prove  presentation  for  payment, 
at  the  time  and  place,  specified  in  a  note,  in  order  to 
recoTerof  the  makers.  Bank  of  Wheeling  y.  Evans, 
9W.Va.S73. 

Owl  iiliin  to  State  Canse  of  Action  Arose  In  Jnrlsdic 
tisoof  Coart— No  Error.— In  an  action  of  assumpsit  in 
the  superior  court  of  the  county,  the  declarations 
lajiDC  the  venne  in  a  different  county,  and  omittinff 
to  sute  that  the  cause  of  action  arose  within  the 
jsrlsdiction  of  the  court,  is  not  error  sufficient  In  ar- 
rest of  ludffment.  Buster  v.  Ruffner,  5  Munf.  27. 
SeeTurberville  v.  Lonff.  8  H.  ft  M.  300. 

OwlsilBB  of  DooMges  Unimportant.— It  appears 
from  numerous  authorities  that  it  is  unimpor- 
lant  that  the  damatres  are  left  blank  in  the 
declaration  in  an  action  of  assumpsit,  but  if  the  fflst 
of  the  action  be  blank,  it  Is  a  fatal  omission.  Blane 
T.  Sansum,  S  Call  406  ;  Stephens  v.  White.  2  Wash. 
» ;  Taylor  v.  M'Clean,  8  CaU  567  ;  Craffhill  v.  Pare. 
S  H.  &  If.  446 :  Diffffes  V.  Norris,  8  H.  &  M.  268; 
Winston  v.  Francisco,  2  Wash.  187. 

iDWJunCurtd. 

Ob  Collateral  Promise— Omission  to  Allege  Notice, 
and  Pallure  to  Pay  Cured  by  Statute  of 
.—In  a  declaration  in  assumpsit  on  a  collat- 
eral promise,  the  plaintiff  should  aver  notice  to 
tile  grantor,  of  the  performance  of  the  act  contem- 
plated by  the  promise,  and  perhaps  of  the  failure  to 
pay  by  the  person  in  whose  favor  the  undertaking 
was  made.  The  omission  of  these  averments  will 
be  cored  by  the  statute  of  Jeofails  after  verdict 
Pasteur  v.  Parker,  3  Rand.  468. 

MoasyCoont- 5am  Received  Blank  Cared  by  Verdict 
—A  count  for  money  had  and  received  In  an  action 
of  assimipciit  was  held  ffood  after  verdict,  although 
tlie  sum  received  was  left  blank.  Hall  v.  Smith,  3 
Monf.  S60. 

Actton  5oandlng  In  Damages— Omission  to  Lay 
Dsasges  Cared  by  Verdict.— The  omission  to  lay 
damaffes  in  the  declaration  in  an  action  of  assump- 
sit though  it  is  an  action  sounding  in  damages,  is 
cored  after  verdict  by  the  statute  of  jeofails. 
Stephens  v.  White,  2  Wash.  20& 

h.  Box  OF  PABTICULARS,  A0C017NT  AKD  AVXIDA- 
TBP. 

Ns  Part  of  Dedaratloa.— The  account  which  the 
atatote  requires  to  be  filed  in  an  action  of  assumpsit 
letilag  forth  the  items  of  the  plaintiff's  claim,  is  not 
a  part  of  the  declaration,  and  there  can  be  no  plea 
to  it  Booker  v.  Donohoe,  06  Va.  360,  28  S.  E.  Rep. 
S4:  EUey  v.  Jarvls,  4S  W.  Va.  48,  96  S.  E.  Rep.  WA. 
See  George  Campbell  Co.  v.  George  Angus  &  Co..  01 
Va.  488.  »  S.  £.  Rep.  167.       * 

FsraMr  Law.— The  former  rule  of  law  was  that  the 
accoont  filed  by  the  statute  (Va.  Code  1873,  cb.  Itf7, 1 
U.  Va.  Code  1887,  I  8S48),  with  the  decUratlon  in 
aasompsit,  is  a  part  of  declaration,  and  is  subject  to 
demorrer.  Wright  v.  Smith,  81  Va.  777.  This  case 
bag  been  overruled  in  numerous  cases.  See  Oeorge 
Cunpbell  Co.  v.  Oeorge  Angus  &  Co.,  01  Va.  488,  82  S. 
E.  Bcp.  107. 

Pmiaiiei  Does  Not  Ue  for  Defects  Therein— Proper 
PncCloe.— The  defects  in  a  bill  of  particulars  cannot 
be  taken  advantage  of  by  a  demurrer  to  the  decla- 
ratioo.  They  are  not  within  its  scope,  and  it  does 
not  Ue  for  such  a  purpose.  Abell  v.  Penn.,  etc.,  Ins. 
Oow.  18  W.  Va.  400:  Sheppard  v.  Ins.  Co..  21  W.  Va.  868. 
Where  a  snfllcient  bill  of  particulars  is  not  filed,  the 
proper  practice  is  to  apply  to  the  court  to  require 
tile  plaintiff  to  file  an  amended  and  sufllcient  ac- 


count: and  if  he  fail  to  do  so,  to  move  the  court  to 
exclude  evidence  of  any  matter  not  described  sufll- 
ciently  to  give  him  notice  of  its  nature  and  charac- 
ter. Oeorge  Campbell  Co.  v.  Oeorge  Angus  A  Co., 
01  Va.  488,  22  S.  E.  Rep.  167.  See  also.  Moore  v.  Mauro, 
4  Rand.  488. 

Offico— May  Supply  Defects  In  Declaration.— The 
ofilce  of  alblll  of  particulars  is  to  give  a  fuller  and 
a  more  particular  specification  of  the  matter  con- 
tained In  the  declaration,  and  is  to  be  read  in 
connection  with  it  hence  the  bill  of  particulars 
supplies  defects,  if  any,  in  the  declaration.  Oeorge 
Campbell  Co.  v.  Oeorge  Angus  A  Co.,  01  Va.  488, 22  S. 
E.  Rep.  167. 

rittst  Conform  to  Claim  In  Declaration.— If  the  dec- 
laration in  an  action  of  assumpsit  contained  no 
coimt  which  is  based  on  the  claim  specified  in  the 
bill  of  particulars  filed  therewith,  the  items  con- 
tained in  it  cannot  be  proven,  and  no  recovery  can 
be  had  therefor.  Riley  v.  Jarvis,  48  W.  Va.  48.  26  S. 
E.  Rep.  866. 

When  Coart  Will  Allow  Amendment —If  substantial 
justice  is  promoted  by  allowing  the  plaintiff  to 
amend  his  bill  of  particulars  filed  with  a  declara- 
tion  in  assumpsit  and  it  appears  that  this  amend- 
ment operated  no  surprise  to  the  defendant,  the 
court  acts  properly  in  permitting  the  amendment 
and  in  refusing  a  continuance  on  account  of  it 
Anderson  v.  Kanawha  Coal  Co.,  12  W.  Va.  626. 

Application  for  Time  for  Defence  to  Bill  of  Partlcalars 
Should  Be  Made  In  Lower  Court.— Where  a  motion  by 
the  defendant  to  require  the  plaintiff  to  file  a  bill  of 
particulars  was  denied  at  the  term  where  it  was 
made,  but  before  trial  at  the  next  term,  the  plain- 
tiff appeared  and  filed  a  bill,  in  which  the  items  of 
his  claim  were  fully  and  clearly  set  out  no  objection 
can  be  raised  in  the  court  of  appeals  that  the 
defendants  desired  time  for  the  preparation  of  their 
defence,  as  such  application  should  have  been  made 
In  the  court  below  when  the  cause  came  on  for 
trial.  Central  Lunatic  Asylum  v.  Flanagan,  80  Va. 
110. 

5peclflc  Payments  before  Suit  Must  Be  Set  Out  In  Bill 
of  Particulars.— In  an  action  of  assumpsit  no  specific 
or  partial  payment  before  the  suit  Is  brought  can 
be  proved,  unless  its  nature  and  the  several  items 
thereof  are  set  out  in  the  bill  of  particulars  filed 
with  the  general  issue.  Shanklin  v.  Crisamore,  4 
W.  Va.  184. 

Insufficient  Account.— Where  an  account  filed  with 
a  declaration  in  assumpsit  under  1 8248  of  the  Va. 
Code,  only  mentions  the  sums  paid,  not  giving  any 
information  about  them,  this  account  Is  insufllcient 
where  the  items  are  not  plainly  described  in  the 
declaration.  Johnson  v.  Fry.  88  V a.  606,  .12fi.  £.  Rep. 
078, 14  S.  E.  Rep.  188. 

Sec.  3^49  of  Va.  Code  Construed— Authorising  Court 
to  Order  a  Statement  by  Plaintiff  or  Defendant— The 
object  of  1 3240,  of  the  Va.  Code  which  authorises  the 
court  in  any  action  to  order  a  statement  to  be  filed 
of  the  particulars  of  a  claim,  or  the  grounds  of 
defence,  is  to  give  the  defendant  definite  informa- 
tion of  the  claim  against  him,  and  to  give  the  plain- 
tiff more  particular  information  of  the  defence 
than  is  generally  disclosed  by  a  plea,  so  as  to  enable 
the  parties  to  prepare  more  intelligibly  for  trial 
and  to  prevent  surprises.  It  was  enacted  in  the 
interest  of  justice  and  is  a  most  serviceable  statute 
for  this  attainment  But  such  statement  does  not 
constitute  the  issue  to  be  tried,  and  it  was  not  in- 
tended that  it  should  contain  the  formality  or 
precision  of  a  declaration  or  plea,  but  is  entirely 


101 


0  QRATT. 


Virginia  Rbports,  Annotatbd. 


Informal.  It  is  not  subject  to  demurrer,  but  when 
insufficient  the  court  should  require  It  on  motion  to 
be  amended,  or  else  strike  it  out.  Columbia  Acci- 
dent Assoc.  V.  Rockey,  08  Va.  978,  25  S.  E.  Rep.  1000. 

What  Sufficient  under  i  Rev.  Code— Under  the  stat- 
ute. 1  Rev.  Ck>de,  ch.  128,  S  80.  an  account  filed  with  a 
declaration  in  assumpsit  for  ffoods  sold,  charging 
ffoods  sold  "per  account  rendered,'*  with  proof  that 
the  account  was  rendered  is  sufficient  Robinson  y. 
Burks.  12  LieifiTh  878. 

Under  1  Rev.  Code,  610,  concerninsr  proceedinsrs  in 
civil  suits,  etc.,  an  account  filed  in  an  action  of 
indebitatui  astumpait^  which  ^ves  notice  of  the 
characUr  of  a  claim  is  sufficient,  although  It  may  be 
made  up  of  various  itemB  of  which  no  notice  is  given. 
Moore  v.  Mauro.  4  Rand.  488. 

Date  of  Account  immaterUd  If  Dedaratlon  Olves  It.— 
If  in  describing  an  account  which  is  filed  with  it, 
the  declaration  in  an  action  of  assumpsit  ffives  its 
date,  it  was  not  an  error  because  the  account  Itself 
was  not  dated,  where  it  was  presented  as  a  debt  at 
the  date  of  the  suit,  and  a  verdict  was  rendered 
accordingly.  Kenefick  v.  Caulfleld,  88  Va.  122. 18  S. 
£.  Rep.  848. 

It^ms  of  Account  Barred— Directions  to  Jury  to  Dlo- 
reffard.— Where  an  action  of  assumpsit  is  brought 
affainst  an  executor  or  administrator  on  an  account, 
items  of  which  bear  date  more  than  five  years 
before  the  death  of  the  testator  or  intestate,  it  is 
not  necessary  that  the  court  should  actually  ez- 
punffe  those  items;  but,  if  they  decide  that  it  shall 
be  done,  and  direct  the  Jury  to  disregard  them,  it  is 
sufficient.    Hoskins  v.  Wrlffht,  1  H.  ft  M.  878. 

Must  Bo  Intelligible  to  Defendant— Description.— In 
an  action  of  assumpsit,  if  the  plaintiff  proceeds  un- 
der the  statute,  Va.  Code  1878.  ch.  107,  |4  ($8286,  Va. 
Code  1887),  a  copy  of  the  account  sued  upon,  which 
is  served  upon  the  defendant,  must  be  Intellig'lble 
to  him  and  inform  him  of  the  precise  nature  of  the 
claim  of  the  plaintiff,  and  its  extent  Burwell  v. 
Burgess,  88  Oratt  472.  ^ 

If  No  Objection  Is  Hade  in  Lower  Court  None  Can  Be 
Made  In  Appellate  Court.— If  the  defendant  in  an 
action  of  assumpsit  did  not  object  to  the  account 
being  proved,  which  was  sued  on.  in  the  lower 
court  he  cannot  object  in  the  appellate  court  be- 
cause there  was  no  statement  of  the  errors  in  the 
account  sued  on.    Vamer  v.  Core,  20  W.  Va.  4t2. 

Sec.  3386  of  Va.  Code-Account  with  Affidavit  Piled 
with  Declaration— No  Pleas  by  Defendant  without  Affl. 
davit— Waiver  or  Bstoppel.— Where  the  plaintiff  files 
with  his  declaration  in  assumpsit  an  account  verified 
by  his  affidavit  which  is  served  upon  the  defendant 
with  the  writ,  and  the  case  goes  to  judgment  in  the 
office,  unless  the  defendant  shall  file  during  term  a 
plea  in  bar  verified  by  his  affidavit  this  judgment 
will  become  final  with  the  expiration  of  the  term. 
But  the  statutory  requirement  that  the  defendant 
shall  not  be  permitted  to  file  his  plea  in  such  case 
unless  accompanied  by  his  affidavit  (Va.  Code  1887. 
18280),  was  Imposed  for  the  benefit  of  the  plaintiff  in 
order  to  prevent  him  from  delay  by  dilatory  pleas, 
and  may  be  waived  by  him  either  expressly  or 
by  ImpllcSLtion.  or  he  may  by  his  conduct  be  es- 
topped from  taking  advantage  of  It,  as  when  he 
takes  issue  of  such  plea.  Lewis  v.  Hicks,  00  Va.  01, 
80  S.  E.  Rep.  400 ;  Spencer  v.  Field,  07  Va.  88,  88  S.  E. 
Rep.  880. 

1.  SUBPLUSAGB. 

Joint   Plaintiffs- Description  as    Partners.— In   an 

action  of-  assumpsit  where  the  plaintiffs  are  de- 
scribed as  partners,  but  have  a  joint  right  of  action, 


the  description  of  them  as  partners,  may  be 
garded  as  surplusage.    Wilson  v.  Charter  Oil  Co..  46 
W.  Va.  400.  88  S.  E.  Rep.  240. 

Effect.— Any  allegations  in  a  declaration  wliicli 
are  surplusage,  do  not  vitiate  the  count  and  may 
be  rejected.    Patton  v.  Elk.  etc.,  Co.,  18  W.  Va.  KB. 

Agreenent  to  Saw  Lumber— Averment  of  Title  fa  De- 
fendant Need  Not  Be  Proved.— An  action  of  assumpsit 
was  brought  upon  a  contract  whereby  the  plaintiff 
agreed  to  cut  and  saw  a  large  quantity  of  lumber 
for  the  defendant  from  a  tract  of  land,  which  vr^M 
represented  to  be  the  property  of  the  defendant 
The  count  in  the  declaration  shows  the  breacli  of 
the  contract  in  refusing  to  pay  for  the  lumber  de- 
livered. An  averment  that  title  to  the  land  was  in. 
the  defendant  is  surplusage  and  neednot  be  proved. 

2.  THE  PLEAS. 

au  In  Abatbmsht.— See  monographic  note  on 
"Pleas  in  Abatement"  appended  to  Warren  v. 
Saunders,  27  Oratt  280. 

Por  Nonjoinder  of  Proper  Defendant.- In  assumpsit 
the  nonjoinder  of  a  cocontractor  as  defendant  can 
be  taken  advantage  of  only  by  plea  in  abatement, 
verified  by  affidavit  where  the  omission  does  not 
appear  on  the  face  of  the  declaration ;  and  de- 
fendant after  pleading  the  general  issue,  cannot,  at 
the  trial,  take  advantag^e  of  such  nonjoinder,  on 
the  ground  of  variance  between  aUtgala  and  t>rohatu^ 
though  it  appears  that  plaintiffs  knew  of  the  joint 
liability  before  bringing  the  action.  Wilson  v.  Mc- 
cormick, 80  Va.  005,  11 S.  E.  Rep.  070  :  Rutter  v.  Sul- 
livan, 25  W.  Va.  427 ;  Prunty  v.  Mitchell.  70  Va.  160. 

b.  The  Gknbbal  Issue. 

With  Proper  Conclusion  Trtal  May  Be  Had  without 
Similiter.— If  the  plea  of  nonassumpsit  properly 
conclude  to  the  country  the.plain tiff  has  the  right  to 
proceed  to  trial  on  it  without  the  formal  addition 
of  a  similiter,  as  though  issue  had  been  formally 
joined  upon  it  Wellsburg  v.  Kimberlands,  10  W. 
Va.  555.  See  W.  Va.  Code,  ch.  125,  S  25.  Douglass  v. 
Land  Co.,  12  W.  Va.  500:  Bait,  etc.,  Co.  v.  Faulkner. 
4  W.  Va.  180;  Brewer  v.  Tarpley,  1  Wash.  883. 

Issue  "Not  Oullty**— No  Repleader  after  Pair  Trial.— 
In  an  action  of  assumpsit  the  plea  filed  was  "not 
guilty'*;  after  a  fair  trial  of  the  case  has  been  had, 
all  the  facts  and  circumstances  of  the  case  have 
been  inquired  into,  and  a  verdict  and  judgment  have 
been  rendered  for  the  plaintiffs,  the  court  will  not 
allow  the  defendant  the  benefit  of  his  own  mistake, 
and  award  a  repleader.  While  the  plea  is  informal. 
it  is  now  too  late  for  it  to  be  taken  advantage  of. 
Qray  v.  Kemp,  88  Va.  201,  10  S.  E.  Rep.  225.  See 
Hunnicutt  v.  Carsley,  1  H.  &  M.  158. 

Joint  Plea— When  Additional  Plea  Is  Offered  Issue  oo 
Which  Is  the  Same  Improper  to  Refuse.— Issue  was 
taken  on  the  joint  plea  of  nonassumpsit  filed  by 
two  defendants  in  an  action  of  assumpsit  One  of 
them  asked  leave  to  withdraw  the  plea  as  to  himself, 
and  file  a  separate  one  that  they  did  not  assume. 
This  was  refused,  and  he  then  asked  leave  to  file 
such  plea  in  addition,  which  was  also  refused.  These 
rulings  were  held  correct  as  the  Issue  on  both  pleas 
would  be  the  same.    Steptoe  v.  Read,  10  Oratt  1. 

f>lea  of  "Nil  Debet'*— After  Joinder  of  Issue  and 
Verdict  Error  Cured.— Where  a  plea  of  nU  debet  was 
filed  in  an  action  of  assumpsit  this  plea  might  have 
been  demurred  to.  But  where  the  plaintiff  did  not 
do  so.  but  chose  to  join  issue  upon  it  after  the 
rendition  of  a  verdict,  the  appellate  court  will 
regard  the  issue  as  tried  precisely  as  if  the  proper 
general  issue  rather  than  the  improper  one  had 
been  made  up.  and  the  case  will  be  reviewed  as  if  an 
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iBue  had  been  made  ap  on  a  plea  of  nonassnmpsit. 

SmfUi  v.Townsend.  81  W.  Va.  480. 
c  Spscial  Pleas. 
(7)  8it3eit»ev  and  MaterUaUy, 

Oo  Aitipicd  Bmid— Pleas  Insuffldeiit  to  Bar  Recov. 
cr7  — Anumpsit  Isbrong-ht  in  ttae  name  of  D  for  bene- 
fit of  V  acalnst  a  defendant  as  assignor  of  a  bond. 
Tbe  defendant  pleads  that  after  assignment  to 
i*Uuitift  and  before  bond  became  dne,  ttae  plaintiff 
asai^ned  nnto  one  V  all  tals  rlfftat  title  and  interest 
aad  tbat  after  assignment  and  before  commence- 
ment of  ttae  action,  ttae  plaintiff  took  ttae  oatta  of 
tosolvency.  and  was  disctaarred  as  an  insolvent, 
whereby  all  tais  estate  became  vested  in  ttae  staeriff. 
Ndtlier  of  ttaese  pleas  is  a  sulllcient  bar  to  prevent 
the  plain ilff  from  maintaining  ttae  action.  Dnnn  v. 
Price.  11  Leiffta20S. 

Odtvary  off  Barrels  nnder  Agreeaent— Sufficient  Plea 
is  Ber.— Wbere  an  action  of  assnmpeit  was  brourtat 
upon  an  agreement  for  ttae  delivery  of  a  quantity  of 
floar  barrels  at  ttae  defendant's  staop  at  certain 
ames,  wltta  a  stipulation  ttaat  if  ttae  plaintiff  was  not 
ready  to  receive  ttaem,  ttae  same  staonld  be  counted 
In  tbe  presence  of  a  ttaird  party  and  be  ttaereafter 
the  propert^v^nd  at  ttae  risk  of  ttae  plaintiff,  it  was  a 
nffldent  plea  in  bar  ttaat  ttae  defendant  was  ready 
at  the  appointed  times  to  deliver  ttae  barrels  to  ttae 
plaintiff,  wbo  was  not  ttaen  ready  to  receive  ttaem. 
and  that  ttae  defendant  accordlnff  to  ttae  agreement 
coDDted  ttae  barrels,  and  at  ttae  time  stipulated  taad 
them  ready  to  be  delivered  to  ttae  plaintiff,  and  ttaen 
and  there  required  ttae  plaintiff  to  receive  ttae  same, 
which  tae  entirely  neglected  to  do.  Jones  v. 
Sterenson,  5  Munf.  1. 

Actloa  In  Insurance  Policy— Defence  of  False  Repre- 
scatatioaa  and  Promises  by  Assured— Plea  Rejected.— 
To  an  action  of  assumpsit  on  a  policy  of  insurance, 
on  a  stock  of  goods,  a  plea  was  filed  ttaat  ttae  owner  of 
the  property  insured  made  false  representations  to 
the  defendant's  agent  wtaen  ttae  policy  was  issued, 
as  to  the  value  of  ttae  goods,  and  false  promises  to 
keep  the  stock  up  to  a  certain  value.  Ttals  plea 
makes  no  irood  ground  for  defence,  as  ttae  defend- 
ant's liablliiy  varies  wltta  ttae  value  of  ttae  stock,  and 
any  objection  made  to  it  staonld  be  rejected.  Tra- 
vis T.  Peabody  Ins.  Ck>.,  28  W.  Va.  588. 

tanaaterial  Plea— Confederate  Notes.— H  during  ttae 
ClTil  War  draws  an  order  on  ttae  auditor  of  Vir- 
flnia  for  interest  due  taim,  in  favor  of  ttae  castaier  of 
a  bank  In  Rictamond.  wtao  collects  ttae  amount,  and 
deposits  ttae  same  to  ttae  credit  of  ttae  drawer,  as  so 
mnch  casta  or  dollars.  In  an  action  of  assumpsit,  ttae 
common  counts  are  filed,  and  in  addition  to  ttae  plea 
of  Dooassumpsit,  ttae  defendant  files  a  special  plea 
alleging  ttaat  ttae  deposits  were  made  in  confederate 
treasury  notes,  and  ttaat  H  agreed  ttaat  ttae  same 
might  be  paid  and  returned  to  taim.  Ttae  plea  is 
ImmateriaL  Harrison  v.  Farmers'  Bank  of  Va.,  6 
W.  Va.  1. 

(f)  Statut4)rv  Reeoupment. 

iQbotta  Virginia  and  West  Virginia,  in  any  action 
00  a  contract  ttae  defendant  may  file  a  plea  alleging 
sny  sncta  failure  In  ttae  consideration  of  ttae  contract, 
or  fraud  in  its  procurement,  or  any  sucta  breacta  of 
uiy  warranty  to  taim  of  ttae  title  to  real  property, 
or  of  ttae  title  or  somtdness  of  personal  property. 
u  would  entitle  taim  eittaer  to  recover  damages 
at  law  from  ttae  plaintiff,  or  ttae  person  under  wtaom 
t]ie  plaintiff  claims,  or  to  relief  in  equity,  in  wtaole  or 
In  part,  against  ttae  obligation  of  ttae  contract,  and 
^ery  sucta  plea  mast  be  verified  by  affidavit.  Va. 
Code  ins.  tit  51,  c.  168.  f  5,  p.  10S8;  Va.  Ck)de  1887.  c. 


140.  S  8280,  p.  786;  West  Va.  Ck)de.  c.  188.  S  6.  P  818: 
Fleming  v.  Tolcr,  7  Oratt  810:  Staiflett  v.  Orange 
Humane  Soc,  7  Qratt.  297;  Isbell  v.  Norvell.  4  Gratt 
176;  Pence  v.  Huston,  6  Oratt  804;  Watklns  v.  Hop- 
kins. ISOratt  748;  Burtners  v.  Keran,  24  Qratt.  48; 
Keckley  v.  Winctaester  Union  Bank,  79  Va.  AfA\  Huff- 
man V.  Alderson,  9  W.  Va.  616;  Black  v.  Smith.  18  W. 
Va.  808;  WeUsburg  First  Nat  Bank  v.  Klmberlands, 
16  W.  Va.  666;  Morrow  v.  Bailey,  2  W.  Va.  826;  Jar- 
rett  V.  Nlckell.  4  W.  Va.  276;  Fistaer  v.  Burdett.  21  W. 
Va.  026;  Quaker  City  Nat  Bank  v.  Staowacre.  26  W. 
Va.  48;  Douglass  v.  West  Virginia  Cent  Land  Co.,  12 
W.  Va.  602;  Bias  v.  Vickers,  27  W.  Va.  466. 

Recovery  by  Defendant  under  |  a399t  Va.  Code— Bar 
to  Subsequent  Action.— A  party  wtao  filed  a  special 
plea  under  1 8299  of  Va.  Code  for  breacta  of  warranty, 
may  recover  all  damages  tae  taas  sustained  ttaereby. 
wtaicta  tae  could  recover  in  ttae  action  for  ttae  breacta ; 
but  if  tae  only  claims  a  part  of  ttae  damages  tae  taas 
sustained,  and  ttaen  brings  aD  action  of  assumpsit  for 
ttae  ottaer  damages,  ttae  former  Judgment  is  a  bar  to 
ttae  action.    Huff  v.  Broyles.  26  Oratt  288. 

ia)  Set' Off- 

When  Proper  to  Reject— Defence  to  Whole  Action.— 

In  an  action  of  assumpsit  based  on  a  written  con- 
tract ttae  defence  goes  to  ttae  wtaole  action,  and 
alleges  ttae  procurement  of  ttae  contract  by  fraud 
and  deceit  wtaicta.  if  proven,  will  defeat  ttae  action. 
A  recoupment  of  damages  is  ttaerefore  not  appli- 
cable, and  ttae  rejection  of  special  pleas  and  set-offs 
filed  for  ttals  purpose  was  prope r.  Dillon  Beebe's  Son 
V.  Eakle.  48  W.  Va.  602.  27  S.  E.  Rep.  214. 

When  No  Recovery  by  Defendant  In  Absence  of  5et- 
Off.— In  an  action  of  assumpsit  ttae  declaration 
contains  only  ttae  common  counts,  and  a  bill  of  par- 
ticulars aggregates  a  certain  sum.  Issue  is  Joined 
upon  ttae  defendant's  plea  of  nonassnmpsit  sttad  no 
account  of  set-off  is  filed  by  taim.  Under  a  rule  of 
ttae  court  ttae  case  is  submitted  to  arbitrament  and 
an  award  is  made  in  favor  of  ttae  defendant  for  a 
sum  of  money.  No  setoff  taaving  been  filed  witta  ttae 
defendant's  plea,  ttae  only  matter  in  dispute  in  ttae 
case  is  ttae  demand  of  ttae  plaintiff  in  tais  declaration 
and  bill  of  particulars,  and  ttals  was  ttae  only  matter 
submitted  to  arbitration.  Hence  an  award  in  favor 
of  ttae  plaintiff  is  erroneous.  Swannv.  Deem.  4  W. 
Va.Sfl8. 

Action  by  Administrator— Honey  Paid  by  Surety 
Since  Death  of  Principal.- In  an  action  of  assumpsit 
by  an  administrator  for  a  debt  due  tais  intestate  in 
tais  lifetime,  ttae  defendant  cannot  set-off  a  debt  due 
taim  for  money  paid  as  ttae  surety  of  ttae  intestate 
since  tais  deatta.    Minor  v.  Minor.  8  Qratt  1. 

(4)  Pa\ffMni. 

Must  Condude  to  the  Country.— Ttae  general  plea 
of  payment  in  an  action  of  assumpsit  denying  ttae 
necessary  general  allegation  of  nonpayment  must 
in  every  case  conclude  to  the  country.  Douglass  v. 
Central  Land  Co.,  12  W.  Va.  602. 

Payment  after  Action  Is  Brought— Specially  Pleaded. 
—In  an  action  of  assumpsit  payment  after  ttae  action 
is  brougtat  must  be  specially  pleaded.  Staanklin  v. 
Crisamore,  4  W.  Va.  184. 

Payment  before  Action  Is  Brought.— Ttae  common- 
law  rule  provides  in  West  Virginia  ttaat  in  an  action 
of  assumpsit  payment  before  ttae  action  is  brougtat 
need  not  be  specially  pleaded.  Staanklin  v.  Crisa- 
more. 4  W.  Va.  134. 

{5)  Statute  of  Limitationt. 

(a)  In  Qeneral. 

extension  of  Period  by  W.  Va.  Act  i866— Does  Not 
Apply  to  Assumpsit.— It  was  taeld  in  Gore  v.  McLaugta- 
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lin,  8  W.  Va.  480.  that  the  act  of  February  27,  1866.  in 
relation  to  the  statute  of  limitations,  extending  the 
time  in  which  actions  of  trespass  and  case  miffht  be 
commenced  in  certain  counties  of  the  state,  includes 
only  actions  of  trespass  and  trespass  on  the  case, 
and  does  not  apply  to  actions  on  the  casein  assump- 
sit nor  to  actions  ex  contractu. 

Time  Excluded  from  Operation  of  Statute.— The  time 
excluded  by  law  from  the  operation  of  the  statute 
of  limitations  in  assumpsit,  is  from  the  I7tb  of  April 
1861  to  the  1st  of  March,  18^.  Bait.,  etc..  Co.  v.  Faulk- 
ner. 4  W.  Va.  180 ;  Gore  v.  McLauffhlin.  8  W.  Va.  489. 

(b)  To  What  Time  it  Relates. 

The  Brififflnfr  of  the  Suit.— The  plea  of  nonassump- 
sit  within  Ave  years  relates  to  the  time  of  the 
brincriuff  of  sui  t,  and  not  to  the  time  of  the  fllinfir  of  the 
plea.  Henderson  v.  Foote,  8  Call  248,  distincruishincr 
Smith  V.  Walker,  1  Wash.  18B. 

If  Oeneral  to  Ptlinfl^  of  Plea.— The  plea  of  non  assump- 
sit within  five  years,  if  general,  will  refer  to  the 
time  of  the  plea  pleaded,  whereas  it  ouffht  to  refer 
to  the  Institution  of  the  suit,  and  if  it  concludes  to 
the  country  the  plaintiff  will  be  precluded  from 
briuffinfir  himself  within  the  benefit  of  some  of  the 
exceptions  to  the  act  of  limitations,  by  a  replication. 
Smith  v.  Walker,  1  Wash.  185. 

(c)  Answer  to  Plea. 

Sale  of  Slaves  Recovered  within  Five  Yean  Prior  to 
Action.— In  an  action  of  assumpsit  acrainst  an  admin- 
istrator, he  pleads  the  statute  of  limitations.  It  is 
no  answer  to  the  plea,  that  the  defendant's  intestate 
sold  to  plaintiff  slaves  in  payment  of  the  debt  de- 
clared on,  and  that  the  defendant,  since  the  death 
of  his  intestate,  had,  as  administrator,  sued  for,  and 
upon  the  title  alone,  without  regard  to  Intestate's 
indebtedness  to  the  plaintiff,  had  recovered  the 
said  ^slaves  from  the  plaintiff  within  five  years 
before  the  action  brought.  Johnson  v.  Jennings, 
10  Qratt.  1. 

(d)  Form  of  Ple«. 

Debt  Dlschar^red  In  Bankruptcy— New  Promise.— 
Where  a  debt  is  discharged  in  bankruptcy  within 
five  years  after  it  is  incurred,  and  a  suit  is  brought 
on  a  new  promise  to  pay  it  within  five  years  after 
the  new  promise,  a  plea  is  bad  that  five  years  have 
elapsed  since  the  original  cause  oi  action,  or  since 
the  discharffe  in  bankruptcy,  and  should  be  rejected. 
Horner  v.  Speed,  2  P.  &  H.  616. 

Breach  of  Contract  for  Occupation  of  LAod.- In  an 
action  of  assampsic  for  the  use  and  occupation  of 
land,  where  the  cause  of  action  arises  from  the 
breach  of  the  contract,  and  not  at  the  time  of  the 
makinff  of  the  same,  the  plea  that  the  defendant 
did  not  assume,  as  In  the  declaration  set  forth, 
within  five  years  prior  to  the  commencement  of  this 
suit,  is  not  a  proper  plea.  It  should  have  been  that 
the  action  did  not  accrue  within  five  years  prior  to 
the  commencement  of  this  suit.  Atkinson  v.  Win- 
ters (W.  Va.),  84  S.  E.  Rep.  834. 

{6)  Pleas  Provable  under  the  Oeneral  I$8ue. 

Rejection  Discretionary  wtlh  the  Court.- it  is  not 
an  error  for  the  court  to  reject  special  pleas  set- 
ting up  matter  in  defence  to  the  action  of  assumpsit 
when  the  plea  of  nonassumpsit  has  been  filed,  and 
the  matter  of  the  defence  of  such  plea  may  be  ffiven 
in  evidence  under  the  plea  of  nonassumpsit,  as 
their  rejection  could  not  have  prejudiced  the  de- 
fendant Bennett  v.  Perkins  (W.  Va.),  85  S.  £.  Rep. 
8:  Crews  v.  Farmers'  Bank,  81  Gratt  848:  Fire  Assoc. 
V.  HoiTwood,  82  Va.  842,  4  S.  E.  Rep.  617,:  Va.,  etc., 
Ins.  Co.  V.  Buck,  88  Va.  517,  13  S.  E.  Rep.  973;  Hale  v. 
W.  Va.,  etc..  Co.,  11  W.  Va.  229;  Bait,  etc..  Co.  v. 


Laffertys,  14  Gratt  478;  Fantv.  Miller,  17  Oratt.  47: 
Bait,  etc.,  R.  Co.  v.  Whittinffton,  30  Gratt  805:  Bait.. 
etc.,  R.  Co.  V.  Polly,  14  Gratt  458;  Brown  v.  Town  of 
Point  Pleasant,  86  W.  Va.  290, 15  S.  £.  Rep.  200. 

Where  it  is  apparent  from  the  character  of  tlie 
evidence  that  it  had  been  introduced  by  the  defend- 
ant under  the  general  issue,  it  Is  not  error  to  reject 
special  pleas  provable  thereunder,  setting  up  the 
same  defence.  Georgre  Campbell  Co.  v.  George 
Auffus  &Co..  91  Va.  488,  22  S.  £..  Rep.  167;  Sontbem 
Ry.  Co.  V.  Wilcox,  7  Va.  Law  Reg.  881;  Richmond. 
etc..  Ry.  Co.  v.  New  York,  etc.,  Ry.  Co.,  95  Va.  3M,  88 
S.  E.  Rep.  578. 

In  West  End  Co.  v.  Claiborne,  97  Va.  784,  84  S.  E. 
Rep.  900,  it  was  said  that  special  pleas  should  be 
rejected  when  they  contained  defences  whicli  could 
be  made  under  the  ffeneral  Issue. 

But  in  the  recent  case  of  Ches.,  etc.,  R.  Co.  v. 
Rlson  (Va.),  87  S.  E.  Rep.  820,  6  Va.  Law  Resr.  606,  it 
was  held  that  it  was  not  error  to  permit  the  defend- 
ant to  plead  specially  matters  provable  under  the 
ffeneral  issue,  but  not  amountiuff  to  it  PhxiSGAK, 
J.,  said:  "While it  has  been  held  by  this  court  not  to 
be  error  to  reject  special  pleas  alleffinff  matter 
which  could  be  ffiven  in  under  the  general  Issue 
(Fant  V.  Miller,  17  Gratt  67:  Va.,  etc.,  Ins.  Oo.  v. 
Buck,  88  Va.  517, 18  S.  E.  Rep.  978),  no  case  has  been 
found  which  was  reversed  because  such  pleas  were 
admitted."  For  collection  of  cases  on  this  point 
see  fooUnoU  to  Fant  v.  Miller,  17  Gratt  tf7. 

In  Maffffort  v.  Hansbarffer.  8  Leiffh  532,  which  was 
an  action  of  assumpsit  Parker,  J.,  delivering  the 
opinion  of  the  court  said:  "I  know  of  no  rule  which 
inhibits  the  party  from  pleadinff  specially  what  he 
miffht  ffive  in  evidence  under  the  ffeneral  issue, 
unless  the  matter  pleaded  amounts  to  the  ffeneral 
issue,  that  is,  denies  the  alleffatlons  which  the  plain- 
tiff is  bound  to  prove.  But  where  the  cause  of 
action  is  avoided  by  matter  ex  post  facto^  it  may 
always  be  specially  pleaded,  whether  it  could  be 
ffiven  in  evidence  under  the  ffeneral  issue  or  not" 

Special  Pleas  Amountlnff  to  Oeneral  Issue  Should  Be 
Rejected.— When  the  effect  of  a  special  plea  is  to 
deny  that  the  plaintiff  in  assumpsit  ever  had  such  a 
cause  of  action  as  is  alleffed  in  the  declaration,  it  is 
equivalent  to  the  ffeneral  issue,  and  will  be  rejected 
on  objection.  Travis  v.  Peabody  Ins.  Co.,  28  W.  Va. 
588;  Bait,  etc.,  R.  Co.  v.  Polly,  14  Gratt  447;  Bank  of 
Wheelinff  v.  Evans,  9  W.  Va.  878. 

Special  Plea  In  DIscharffe  of  Action  May  Be  Piled. 
—But  special  pleas  containlnff  matters  in  discharffe 
of  the  action  miffht  be  filed;  nevertheless,  their 
rejection  by  the  lower  court  will  be  no  ffround  of 
reversal  on  appeal,  where  the  case  is  decided  on 
demurrer  to  the  evidence,  as  no  injury  could  have 
resulted  to  the  defendants,  all  their  defence  beinff 
admissible  under  the  ffeneral  issue  of  nonassump- 
sit   Bank  of  Wheelinff  v.  Evans,  9  W.  Va.  873. 

While  a  special  plea,  settinff  forth  matters  in 
discharffe  of  the  action,  may  be  filed  when  the  plea 
of  nonassumpsit  has  been  filed,  yet  when  the 
matters  set  up  in  said  plea  may  be  ffiven  in  evidence 
under  the  ffeneral  issue,  it  is  not  error  to  reject 
such  plea.  Dillon  Beebe*s  Son  v.  Eakle,  43  W.  Va. 
502,  27  S.  E.  Rep.  214. 

Rejection  of  Special  Plea  with  Leave  to  Plead  Oeaeral 
Issue  Not  Brror.— In  indebitatus  assumpsit,  if  the 
defendant  after  office  judffment  and  a  writ  of 
enquiry,  offers  to  plead  in  abatement  that  the 
matter  of  the  suit  was  contained,  in  a  covenant 
under  seal,  and  the  court  jeject  the  plea,  but  ffive 
leave  to  plead  the  ffeneral  issue,  it  will  not  be  error; 
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for  Uie  defendant  miffht  have  girtu  the  special 
matter  In  evidence  nnder  the  general  issue,  and  if 
It  bad  l)een  refused,  miffht  have  filed  an  exception 
to  tlie  opinion.    Porter  v.  Harris,  4  Call  486. 

1  THE  REPLICATION. 

To  PiM  off  Pone  Covert— That  She  Lived  Apart 
fraoi  Her  Hnsbond.— The  defendant  to  an  action  of 
assumpsit  on  the  common  counts  pleads  that  she 
was  a  married  woman  at  the  time  of  making  the 
promises  and  undertakinirs  declared  on.  The  plain- 
tiiTs  replication  allegres  that  at  that  time  she  was 
ttvinff  apart  and  separate  from  her  husband.  This 
is  a  good  replication.    Peck  v.  Harlinff,  22  W.  Va.  708. 

DciNHtsiit  rUy  Waive  Objection  to  Want  of  Replica. 
tlia.— In  an  action  of  assumpsit  the  defendant 
plead nonassnmpsit,  on  which  plea  issue  was  joined. 
Be  also  filed  a  special  plea  for  damages,  but  no  rep- 
lication was  made  to  this,  thereby  entitling  the 
defendant  to  nominal  damages,  and  the  Jury  tried 
the  "issues  joined.**  No  objection  to  the  want  of  a 
replication  was  made  by  the  defendant,  neither  was 
anT  evidence  offered  to  support  the  special  plea,  and 
judgment  was  rendered  ifor  the  plaintiff.  S  S800  of 
the  Va.  Code  declares  that  every  issue  on  a  special 
plea  of  set-off  shall  be  upon  a  general  replication 
that  the  plea  is  not  true.  The  failure  to  file  the  rep- 
lication in  this  case  did  not  invalidate  the  proceed- 
ings, but  by  not  objecting-  the  defendant  consented 
to  the  trial,  and  he  was  in  no  position  to  complain 
of  the  irregularity.  Brings  v.  Cook  (Va.),  88  S.  £. 
Rep.  14& 

L  DEMURRER. 

To  Whole  Dodaratlon  When  One  Count  is  Good.— 

Where  a  general  demurrer  is  filed  to  the  whole  dec- 
laration in  an  action  of  assumpsit,  if  any  one  of  the 
several  counts  therein  be  good,  or  if  one  of  several 
dlTitiible  matters  in  a  single  count  be  good,  the  gen- 
eral and  familiar  rule  is  that  the  demurrer  must  be 
orerruled.  Wright  v.  Smith,  81  Va.  777.  See  also, 
Power  V.  Ivle.  7  Lieigh  147 :  HoUingsworth  v.  Milton, 
8  Leigh  SO ;  Henderson  v.  Stringer,  6  Oratt.  180  ;  Fer- 
rOl  V.  Brewls,  25  Oratt  786 :  Gray  v.  Kemp,  88  Va. 
»i,  16  S.  £.  Rep.  226 :  Nutter  v.  Sydenstricker,  11 
W.  Va.  536 :  Sheppard  v.  Peabody  Ins.  Co.,  21  W. 
Va.S8B. 

No  Gromd  If  Bill  of  Particulars  Is  VairiM.— A  failure 
to  file  a  bill  of  particulars  with  a  declaration  in  as- 
sumpsit, or  if  the  bill  is  too  vague  and  indefinite 
iCjien  filed,  is  no  ground  for  demurrer.  Sheppard 
T.  Ins.  Co.,  21  W.  Va.  868.  See  Abeil  v.  Ins.  Co.,  18  W. 
Va.  400 ;  Choen  v.  Outhrie,  16  W.  Va.  113. 

NoDemarrer  withoat  Issue  Joined.— In  an  action  of 
assumpsit  it  is  an  error  to'permlt  the  defendant  to 
cross-examine  the  witnesses,  or  to  demur  to  the 
evidence,  without  any  plea  having  been  filed  or 
iasoe  joined  in  the  case.  Petty  v.  Frick  Co.,  86  Va. 
S0I,lOS.£.  Rep.  886. 

Jotaider  of  Ahsoluto  and  Conditional  Promise  to  Pay— 
Deaarror  iaproper.— In  an  action  of  assumpsit 
hroaght  on  a  new  promise  to  pay  a  debt  which  has 
been  discharged  in  bankruptcy,  it  is  no  ground  of 
demurrer  to  the  declaration  that  two  counts  are 
joined  in  the  same  declaration,  one  on  an  absolute 
promise  to  pay.  and  the  other  on  a  conditional  prom- 
ise to  pay  when  able.  Nor  is  there  any  ground  of 
demurrer  to  the  first  count  that  it  declared  on  the 
new  promise,  and  not  on  the  original  cause  of  ac- 
tion, for  In  such  case  the  declaration  may  be  in 
either  form.  Nor  does  a  demurrer  lie  to  the  second 
count,  that  it  does  say  in  what  the  ability  to  pay 
consists.    Homer  v.  Speed,  S  P.  ft  H.  616. 


Count  In  Tort  Not  Demurrable  If  It  Contains  SuffU 
dent  Matter  to  Maintain  Assumpsit.— A  declaration 
in  assumpsit  contains  three  counts,  two  of  which  are 
clearly  in  assumpsit,  the  third  count  is  demurred 
to  on  the  ground  that  the  matter  set  forth  therein 
is  a  tort,  for  which  the  action  of  assumpsit  is  not 
the  proper  remedy.  But  if  sufficient  matter  is 
stated  therein  to  maintain  the  action  of  assumpsit, 
the  demurrer  will  be  overruled.  Hoppess  v.  Straw, 
10  Leigh  848. 

Declaration  Is  Sufficient  If  It  Contains  in  Effect  Ail 
Allegations  Prescribed  by  Statute— A  declaration  in 
assumpsit  on  an  insurance  policy,  not  being  in- 
tended to  adopt  the  form  prescribed  by  ch.  66  of  the 
Acts  of  1877,  but  that  of  the  common  law,  will  be 
held  sufficient  on  demurrer  where  it  in  effect  con- 
tains all  the  allegations  prescribed  by  the  statute. 
Travis  v.  Insurance  Co.,  28  W.  Va.  583. 

A  declaration  in  assumpsit  on  a  life  insurance 
policy  which  is  drawn  in  substantial  conformity 
with  the  statute  (Va.  Code  1878,  ch.  167,  sec.  14),  and 
sufficiently  and  accurately  sets  out  the  interest  of 
the  assured  is  good,  and  a  demurrer  to  it  was  prop- 
erly overruled.    Valley,  etc..  Life  Assoc,  v.  Teewalt, 

79  Va.  421. 
No  Demurrer  to  Affidavit  Denying  Partnership.— 

Section  41,  of  ch.  126,  of  the  W.  Va.  Code  as  amended 
by  ch.  76,  of  the  Acts  of  1876,  provided  that  where 
plaintiffs  or  defendants  sue  or  are  sued  as  partners 
and  the  names  of  the  partners  are  set  out  in  the 
declaration,  it  is  not  necessary  to  prove  the  partner- 
ship, unless  with  the  pleading  putting  the  matter  in 
issue  there  be  an  affidavit  denying  such  partnership. 
In  an  action  of  assumpsit  brought  by  partners  the  de- 
fendants pleaded  nonassumpsit  and  filed  an  affidavit 
denying  the  partnership.  A  demurrer  to  the  affi- 
davit was  held  immaterial  pleading,  and  it  was  not 
error  to  try  the  case  without  noticing  the  demurrer. 
Rutter  V.  Sullivan.  25  W.  Va.  427. 

insufficient  Aliegatton.— In  an  action  of  assumpsit 
on  a  promissory  note,  the  count  alleges  by  the 
defendants,  the  makers,  "a  promise  to  pay  the 
further  sum  of  16,000  (meaning  and  intending 
thereby  $4,000),  whereby  the  makers  Ijecame  liable 
to  pay  W.OOO."  This  count  was  held  bad  on  general 
demurrer.    Bank  of  Wheeling  v.  Evans.  9  W.  Va. 

878. 
Amendment  of  Count  Demurrer  to  Which  Erroneously 

Sustained  In  Lower  Court— Upon  a  demurrer  to  a 

count  of  a  declaration  in  an  action  of  assumpsit  on 

the  ground  of  duplicity,  the  demurrer  is  sustained, 

and  thus  the  plaiutiflE,  with  the  leave  of  the  court 

amends  the  count    He  cannot  object  In  an  appellate 

court  that  the  court  below  erred  in  sustaining  the 

demurrer.    Hopkins  v.  Richardson,  9  Gratt.  486. 

VI.  BVIDBNCB. 

1.  PRESUMPTION. 

Possession  of  i>ersonal  Property  Presumptive  of 
Ownership.- In  an  action  of  assumpsit  for  breach  of 
marriage  contract  letters  were  admitted  in  hand- 
writing of  the  plaintiff  and  addressed  to  respectively 
"Miss  Mary,"  "Dear  Mary"  and  "Dear  Mollie."  It 
was  objected  that  the  possession  of  these  letters  by 
the  defendant  did  not  constitute  prima  facie  evidence 
of  ownership  in  herself,  and  that  she  would  have  to 
prove  by  other  competent  testimony  that  she  was 
the  identical  person  to  whom  they  were  addressed. 
The  well-settled  doctrine  Is  that  possession  of  per- 
sonal property  is  prima  facie  evidence  of  title  and 
ownership  and  it  is  clear  that  possession  of  these 
letters  by  the  defendant  raised  a  strong  presump- 
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tion  that  they  were  intended  for  her,  and  it  was  for 
the  plaintiff  to  rebut  this  presumption.  Tefft  v. 
Marsh.  1  W.  Va.  88. 

Off  Chocks  as  BvMence.—A  check,  which  is  offered 
in  evidence  under  the  money  counts  in  an  action  of 
assumpsit,  is  only  prima  facie  evidence  of  money 
lent,  etc..  and  the  presumption  raised  by  the  check 
is  rebutted  when  it  is  proved  that  no  money  had 
come  into  the  hands  of  the  defendant.  Blair  v. 
Wilson.  28  Qratt  165. 

2.  ADMISSIBILITY,  COMPETENCY  AND  RELE- 
VANCY. 

Admissions  off  Cocontractor  Binding— Acconnt.— 
Admissions  by  a  cocontractor  as  to  the  correctness 
of  an  itemized  account-presented  to  him  by  plain- 
tiffs, relating  to  the  subject-matter  of  the  contract 
are  binding  on  defendant,  and  are  admissible 
affainst  him  in  an  action  of  assumpsit.  Wilson  v. 
McCormick,  86  Va.  996,  11  S.  E.  Rep.  976. 

Parol  Evidence— Admissible  to  Show  Contract  a 
Quaraaty.— In  an  action  of  assumpsit  on  assigned 
bonds,  given  as  security  for  the  payment  of  the 
purchase  price  of  a  tract  of  land,  the  defendant  was 
declared  affainst  in  one  of  the  counts  as  an  assignor, 
and  in  the  others  as  a  guarantor.  In  this  case  parol 
testimony  is  admissible  to  show  the  contract  to  be  a 
guaranty,  if  such  was  the  understanding,  and  recov- 
ery may  be  had  upon  it  when  so  proved.  Welsh  v. 
Ebersole,  75  Va.  651. 

Same— Admissible  to  Show  Agency.— Where  the 
paper  sued  on  in  an  action  of  assumpsit  is  of  doubt- 
ful meanlniT,  being  signed  by  the  defendant,  parol 
testimony  is  admissible  to  show  that  the  defendant 
was  the  agent  of  a  chief  commissary  in  the  Confed- 
erate army,  and  that  the  plaintiff  knew  that  the 
defendant  only  bought  as  his  agent  Walker  v. 
Christian,  21  Qratt  291.      • 

Not  Admissible  under  Insuffflclent  BUI  of  Particulars. 
—If  an  insafflclent  bill  of  particulars  is  filed,  evidence 
under  it  will  not  be  admitted  in  an  action  of  assump- 
sit   Minor  V.  Minor,  8  Gratt  1. 

Under  |  4,  Ch.  1 20  of  W.  Va.  Code— Evidence  off  Spe- 
dfflc  PaymenU  Hay  Be  Objected  to  Where  No  Bill  of 
Particulars.— On  a  failure  of  the  defendant  to  file 
with  his  plea  of  payment  any  bill  of  particulars, 
it  is  clear  that  under  ch.  120.  $4  of  the  W.  Va. 
Code,  the  plaintiff  could  have  objected  to  the  admis- 
sion of  any  proof  of  any  specific  partial  payment  on 
the  ground  of  surprise.  But  if  he  permits  them  to 
be  proved,  he  thereby  waives  all  objections,  and 
they  may  be  considered  by  the  jury.  Smith  v. 
Townsend,  21  W.  Va.  486. 

Corporate  Deed  Admissible  to  Prove  a  Corporation.— 
In  an  action  of  assumpsit  against  a  private  corpo- 
ration, a  deed  of  the  corporation  signed  in  the 
corporate  name  by  the  secretary,  under  its  corpo- 
rate seal,  duly  acknowledged  by  the  secretary, 
reciting  that  it  is  a  corporation  formed  according 
to  law,  is  admissible  as  evidence  to  prove  the  leffal 
existence  of  the  defendant  as  a  corporation.  An- 
derson V.  Kanawha  Coal  Co.,  12  W.  Va.  526. 

Written  Afl^reement  Admissible  to  Prove  Occupation 
off  Land  and  Terms  of  Rent.— In  an  action  of  assump- 
sit brought  for  the  use  and  occupation  of  a  tract  of 
land,  the  written  agreement  for  the  rental  may 
appear  in  evidence  as  proof  of  the  occupation  of  the 
land  by  the  plaintiff,  and  of  the  terms  of  the  rent 
Atkinson  v.  Winters  (W.  Va.),  34  S.  E.  Rep.  834: 
Qoshorn  v.  Steward,  15  W.  Va.  637. 

Admission  of  Bailee  Competent  to  Prove  Him  Liable 
for  Loss  off  Slave.— The  bailee  of  a  slave,  who  was 
hired  for  farm  work,  without  the  permission  of  the  i 


bailor  carried  him  on  a  voyaire  down  the  Ohio  river 
where  he  was  drowned.  The  admissions  of  tlie 
bailee  to  third  persons  that  he  had  no  authority  to 
take  him  on  the  voyaare.  and  that  he  would  be  liable 
in  case  the  slave  be  lost  are  competent  evidence 
affainst  him  in  an  action  of  assumpsit  for  damages 
for  the  loss  of  the  slave.  Spencer  v.  Pilcher.  8  Leicta 
666 

To  Prove  Waives  off  Slave  Customary  Hire  for  Paras 
Labor.— In  an  action  of  assumpsit  brouffht  for  recov> 
ery  of  damasres  for  the  loss  of  a  slave  whowajs 
drowned,  it  was  held  relevant  and  admissible  evi- 
dence to  show  that  the  amaunt  of  his  hire  was  the 
usual  and  customary  price  for  farm  labor,  and  not 
for  voyages  down  the  Ohio  river,  where  the  bailee 
had  wronfffully  taken  him.  Spencer  v.  Pilcher,  8 
Leiffh  666. 

Third  Person  Pnmlshed  Goods— Competent  Witness, 
—In  an  action  of  assumpsit  for  ffoods  furnished  to  a 
third  person,  such  person  is  a  competent  witness 
for  the  plaintiff.    Ware  v.  Stephenson,  10  Leiffh  156. 

Action  on  Assumpsit  of  Testator— Assumpsit  of  Exec 
utor  Not  Bvldence.— In  an  action  of  indebitatus  as- 
tumpslt  brouffht  affainst  the  administratrix  of  the 
intestate  upon  a  store  account  the  declaration  con- 
tained two  counts,  one  for  roods  sold  and  delivered, 
and  the  other  the  quantum  vaM>ant,  and  in  both 
instances  charared  the  assumpsit  of  the  testator. 
To  this  declaration  the  plea  of  nonassumpsit  was 
filed,  and  on  the  trial  of  the  issue  upon  the  assumpsit 
of  the  testator  the  assumpsit  of  his  executor  cannot 
be  received  in  evidence  to  establish  the  demand. 
Quarles  v.  Littlepasre,  2  H.  &  M.  401. 

Statement  by  Third  Person  Not  Evidence  in  Actioa 
on  Collateral  Promise.— In  an  action  of  assumpsit  on 
a  collateral  promise,  a  statement  or  account  in 
wrltiuff  by  a  third  person  showinsr  the  amount  for 
which  the  defendant  is  liable  is  not  evidence, 
althoufirh  that  person  was  the  a^ent  employed  by 
the  defendant  in  performance  of  the  contract. 
Pasteur  v.  Parker,  8  Rand.  468. 

Joint  Deffendants— One  Not  Competent  to  Prove  tfioi. 
selff  Alone  Bound  —In  an  action  of  assumpsit  on  a 
joint,  or  a  joint  and  several  contract  affainst  two 
defendants,  one  of  them  is  not  a  competent  witness 
to  prove  that  he  was  the  only  party  to  the  contract, 
and  alone  bound  by  it    Steptoe  v.  Read,  19  Oratt.  1. 

Examination  of  5ame  Witness  In  Prior  Suit  between 
Same  Parties  No  Qround  for  Exclusion  —In  an  action 
of  assumpsit  the  testimony  of  witnesses  offered  to 
prove  the  items  in  the  plaintiff's  account,  ouffht  not 
to  be  excluded  from  the  jury  on  the  ffround  that, 
in  an  action  of  debt  between  the  same  parties,  the 
record  of  which  action  is  not  exhibited,  determined 
durlnff  the  pendency  of  the  action  of  assumpsit,  one 
of  those  witnesses  was  examined  touchiuff  the  same 
items  claimed  by  the  plaintiff,  to  repel  or  set  off  the 
credits  then  claimed  by  the  defendant.  Robertson 
V.  Deprlest,  6  Munf.  469. 

Plalntlfff  Incompetent— S  aj,  ch.  130,  Code  W.  Va. 
ift6ft.— In  an  action  of  assumpsit  brouffht  to  recover 
for  work  and  labor  done  by  the  plaintiff  for  the  dece- 
dent of  the  defendant,  it  was  an  error  to  permit  the 
plaintiff  to  testify  In  her  own  behalf,  in  accordance 
with  provisions  of  the  28d  I,  ch.  ISO-  oi-  VUfiVr.  Va. 
Code  of  1868.    Owens  v.  Owens.  14  W.  Va.  88. 

Settled  Account— No  Bvldence  to  the  Items.— The 
defendant  in  an  action  of  indebitatus  asmunpsU  upon 
a  settled  account,  cannot  ffo  into  an  enquiry  concern- 
inff  the  justice  of  the  several  items  of  demand  stated 
in  the  account    Lyne  v.  Qilliat.  8  Call  5. 
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Actloa  m  Rescinded  Contract  nnder  Seal— Admlielbie 

EvMeMe.— In  an  action  of  assumpsit  for  the  recovery 
ofmoney  on  a  rescinded  contract,  the  plaintiff  may 
iotroduce  the  contract  which  is  nnder  seal.  Its 
iotrodaction  not  beinff  for  the  support  of  the  form 
of  action,  bnt  as  evidence  to  support  the  plaintiff's 
case,  it  is  competent  for  the  court  to  permit  the 
plaintiff  to  offer  It  sis  evidence.  Buena  Vista  Co.  v. 
XcCandlish,  08  Va.  297.  28  S.  E.  Bep.  781. 

Actioa  Ml  Contract  for  Balldlnir  ■  Hoose— Evidence 
AtalsslUetoShow  Work  Defective,  etc.— A  contract 
under  seal  is  made  between  a  builder  and  another 
person  for  the  erection  of  a  house,  with  provisions 
tliaiif  ills  not  finished  by  a  certain  time  deduction 
shall  be  made  from  the  amount  agreed  to  be  paid 
eqaal  to  the  rent  for  the  period  of  delay.  Before 
vork  is  commenced  a  parol  asreement  is  made 
between  the  parties  chauffiuff  the  work  to  be  per- 
formed. Advances  are  made  to  the  builder,  and 
after  the  completion  of  the  work  there  is  a  disagree- 
ment between  the  parties,  and  the  builder  brings  an 
action  of  assumpsit  for  the  balance  due  him  in  three 
o>imU.  inddntatuSt  Quantum  mendt,  and  insimul  com' 
p^itautHL  Th.e  defendant  pleads  nouassumpsit  and 
let-ofL  It  was  held,  that  evidence  is  admissible  to 
prove  that  the  work  done  according  to  covenant  was 
defective  and  insufficient,  and  that  the  house  was 
aot  completed  by  the  time  agreed,  and  the  rent 
▼blch  would  have  been  received  had  it  been  com- 
pleted; and  the  plaintiff*s  claim  can  be  diminished 
bj  the  amount  of  such  damages  arising  thereby. 
DaTi^i  V.  Baxter,  2  P.  &  H.  138. 

AsMnnpsit  of  Debtor  In  Pive  Years  flay  Be  Shown. — 

llie  act  of  1792,  1  Rev.  Code,  p.  107.  which  makes  it 
tbe  duty  of  tbe  court  "in  an  action  upon  an  open 
account  against  an  executor  or  administrator,  to 
aase  to  be  expunged  from  such  account  items 
xsptaiing  to  have  been  due  five  years  before  the 
death  of  the  testator  or  intestate,"  relates  only  to 
open  accounts  and  does  not  extend  to  settlements  or 
assamptions,  and  therefore  plaintiff  in  an  action  of 
amimpsit.  in  order  to  take  his  case  out  of  the  act, 
may  give  in  evidence  an  assumpsit  of  the  testator 
or  intestate,  within  five  years,  to  pay  a  stated  bal- 
ance.  Brooke  v.  Shelly,  4  H.  &  M.  266. 

Verdict  and  Evidence  Submitted  to  Court— Jndffment 
atvea  mT  Merits  Whether  Evidence  Admissible  or  Not 

-If  the  Jury  submit  it  to  the  court  whether  evidence 
annexed  to  their  verdict  supports  either  count  in  the 
declaration,  and  it  appears  that  the  plaintiff  has  not 
a  right  to  the  money  claimed.  Judgment  shall  be 
given  airainst  him  on  the  merits,  whether  the  evi- 
dence was  admissible  under  that  form  of  declaring: 
or  not.    Wood  v.  Luttrel,  1  Call  238. 

Actioa  for  Work  Done— Written  Contract  Must  Be 
Produced,  or  Accounted  for  and  Contents  Proved.— If  it 
appears  from  the  plaintiff's  evidence  in  an  action  of 
assumpsit  for  work  and  labor  done,  that  the  work 
was  done  under  a  written  contract,  it  must  be  pro- 
duced, or  its  nonproductlon  accounted  for,  and  its 
contents  proved,  before  the  case  can  be  further  pro- 
ceeded with.    Bait,  etc.,  B.  Co.  v.  Polly.  14  Qratt  447. 

t  SUFFICIENCY. 

What  Sufficient  to  Charge  Assignor  of  Nonneirotl- 
iM»  Paper.— In  an  action  of  a^lsumpslt  by  the  as- 
signee agrainst  the  asslgrnor  of  a  nonneffotiable 
Instmment,  the  plaintiff  to  maintain  his  action  must 
^ov  that  the  maker  was  insolvent  at  the  time  the 
Instrument  was  made  or  the  contents  fell  due,  or 
tliathe  has  used  due  diligence  to  recover  from  the 
Biaker  and  has  failed,  or  that  from  some  cause  such 


a  suit  would  have  been  of  no  avalL    Merchants' 
Nat  Bank  v.  Spates,  41  W.  Va.  87,  88  S.  E.  Rep.  6B1. 

Proof  of  Plaintiffs  Demand  Necessary— Admission  of 
Defendant.— The  plaintiff  in  a  declaration  in  as- 
sumpsit must  prove  the  amount  of  his  demand, 
although  the  defendant  admits  that  he  owed  a  debt 
This  admission  is  not  sufficient  to  charsre  the  defend- 
ant with  the  whole  demand  of  the  plaintiff. 
Quarles  v.  Littlepaffe.  8  H.  dt  M.  401. 

Engineer's  Estimate  Conclusive  by  Contract— Proof 
of  Fraud  Sufficient  to  Recover— In  an  action  of  as- 
sumpsit for  work  and  labor  by  a  contractor  on  a  rail- 
road, agrainst  the  company,  under  a  special  contract 
which  provides  that  the  final  estimate  of  the  en- 
gineer shall  be  conclusive  upon  the  parties,  if  the 
plaintiff  proves  that  the  final  estimate  made  by  the 
engineer  was  fraudulently  made,  he  may  recover 
without  proving  further  that  he  was  unable  to  pro- 
cure such  final  estimate  as  is  required  by  the  con- 
tract after  demand  on  the  company,  or  other 
proper  exertions  on  his  part  Bait  &  O.  B.  Co.  v. 
PoUy,  UOratt  447. 

Acknowledgment  of  Defendant— Promise  to  Settle- 
Not  Sufficient  to  Justify  Verdict— On  a  plea  of  non- 
assumpsit  within  five  years,  it  was  proved  that  the 
defendant  within  that  time  acknowledged  the  items 
in  the  plaintiff's  account  to  be  Just,  but  said  that  he 
had  some  offsets  ;  and  that  at  a  subseauent  time, 
the  defendant  promises  the  plaintiffs  to  settle  all 
their  accounts  fairly,  and  would  not  avail  himself 
of  the  act  of  limitation.  It  was  held  that  this  proof 
was  not  sufficient  to  Justify  a  verdict  for  the  plain- 
tiff.   Sutton  V.  Burruss,  9  Leiffh  881,  88  Am.  Dec.  840. 

Recovery  of  Lost  Note  Sufficient  to  Show  It  aenulne 
—Possessory  Interest  of  PInder.— In  an  action  of  as- 
sumpsit brouffht  by  the  finder  of  a  bank  note  against 
a  ffratuitous  bailee,  to  whom  he  had  delivered  it  it 
was  held  that  such  bailee  was  not  liable  for  the  loss 
of  the  note  unless  it  was  the  result  of  ffross  nefirli- 
ffence  on  his  part  and  that  to  entitle  the  plaintiff  to 
recover  he  must  show  that  the  note  was  genuine 
and  of  the  value  claimed.  In  the  absence  of  any 
claims  of  the  rlffhtful  owner  the  finder  has  such  a 
possessory  interest  in  the  note  as  will  entitle  him  to 
recover  the  sum  from  the  bailee,  if  he  refuse  to  re- 
deliver it    Tancll  V.  Seaton,  88  Qratt  601. 

4.  UNDER  THE  COMMON  COUNTS. 

Check  Admissible  under  Money  Counts— Evidence 
of.— In  an  action  of  assumpsit  the  declaration  in 
which  contains  the  money  counts,  a  check  may  be 
offered  in  evidence  thereunder,  and  if  there  is  no 
other  evidence  in  the  case,  it  is  of  itself  sufficient  to 
entitle  the  plaintiffs  to  recover  on  those  counts. 
Blair  V.  Wilson.  28  Qratt  165. 

Evidence  of  Special  Agrreement  Not  Allowed  under 
Common  Counts.— In  an  action  of  general  indebitatus 
assumpsit  for  services  rendered  as  an  overseer,  or  a 
Quantum  meruit  for  likewise  services,  the  plaintiff 
cannot  give  in  evidence  the  proof  that  the  defend- 
ant had  employed  him  as  overseer,  and  was  to  pay 
him  a  certain  quantity  of  tobacco.  In  such  case  he 
should  declare  upon  the  special  agreement  Brooks 
V.  Scott  8  Munf .  844. 

But  Si>eclal  Contract  Must  Appear  from  Plaintiff.— 
The  defendant  in  an  action  of  assumpsit  cannot 
arrest  the  plaintiffs  in  the  making  out  of  th^ir  case, 
by  appearing  to  show  that  the  work  sued  for  in 
the  common  counts,  was  done  under  a  special  con- 
tract it  not  appearing  from  the  plaintiff's  evidence 
that  there  was  any  such  contract  Bait.,  etc..  R. 
Co.  V.  Polly,  14  Gratt  447;  B.  &  O.  R.  R.  Co.  v.  Laf- 
fertys,  14  Gratt  478. 
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Money  Counts— NeceMsry  That  the  Money  Be  Ac- 
tually Received.— Money  levied  by  the  sheriff  apon  a 
judflTxnent  which  is  afterwards  reversed,  cannot  be 
recovered  back  by  generAlindebitatus agtumapHt  for 
money  had  and  received,  without  proof  that  the 
money  was  actually  received  by  the  plaintiff,  or 
applied  to  his  use.    Isom  v.  Johns.  2  Munf .  272. 

Hire  of  Slave*  by  Copartners— What  Writing  by 
One  Sufficient  for  Recovery.— Where  the  declara- 
tion was  upon  a  general  indebitatut  agsumptU  for 
the  hire  of  five  slaves,  for  which  the  defendants,  be- 
in  ff  copartners,  promised  on  the  1st  of  January 
1811,  to  pay  the  plaintiff  the  sum  of  $850,  when  they 
should  be  thereunto  afterwards  required,  the  plain- 
tiff should  not  recover  upon  a  writinsr  signed  by 
one  of  the  defendants,  certifying  that  he  had  hired 
of  the  plaintiff  five  slaves  at  the  price  of  8850,  and 
that  this  should  entitle  the  plaintiff  to  the  other  de- 
fendant's bond  for  the  same,  payable  on  the  ist  of 
January,  1811.    Wooddy  v.  Flournoy.  6  Munf.  60(J. 

Account  Stated— Witness  May  Testify  That  Defend- 
ant Acknowledfl^ed  the  Debt  and  Promised  to  Pay.— 
The  plaintiff  in  assumpsit  filed  with  his  declaration 
an  account  commencing  in  these  words:  "1833,  Jan'y 
1.  To  balance  due  per  account  rendered,  81.405.07,** 
which  account  he  produced  at  the  trial,  and  a  wit- 
ness was  introduced  to  prove,  that,  at  the  date  of 
this  item,  the  plaintiff  delivered  to  the  defendant 
a  full  bill  or  account  to  the  amount  of  81,405.07.  and 
that  the  defendant  acknowledged  the  same,  and 
promised  to  pay  it  It  was  held,  that  such  proof 
may  be  received  under  the  intfimul  eomputcusent 
count.    Fitch  v.  Leltch,  11  Leigh  471. 

When  Inadmissible  Evidence  Would  Have  Been 
Admissible  under  Common  Counts.— When  a  special 
contract  is  sued  od  in  an  action  of  assumpsit,  and 
the  proof  varies  materially  from  the  declaration 
and  is  hence  inadmissible,  the  proof,  however, 
would  have  been  admissible,  if  the  declaration  had 
contained  a  common  indebitatus  count.  Davisson  v. 
Ford,  23  W.  Va.  617. 

6.  UNDER  THE  GENERAL  ISSUE. 

Oeneral  Rule— Exceptions.— Under  the  plea  of  non- 
assumpsit  in  all  actions  of  assumpsit,  whether 
founded  on  an  implied  or  express  promise,  any 
defence  whatever  which  tends  to  deny  the  liability 
of  the  defendant  may  be  admitted  in  evidence. 
The  statute  of  limitations,  bankruptcy  and  tender 
are  believed  to  be  the  only  defences  which  may  not 
be  proved  under  this  plea,  and  they  are  excepted 
because  they  do  not  contest  that  the  debt  is  owed, 
but  insist  only  that  no  action  can  be  maintained  for 
it.  4  Mln.  Inst.  (8d  Ed.)  770;  Va.,  etc.,  Ins.  Oo.  v. 
Buck,  88  Va.  517,  IS  S.  E.  Rep.  078;  Morgantpwn  Bank 
V.  Foster,  36  W.  Va.  857,  IS  S.  E.  Rep.  O0&  And  by  I 
3298  of  the  Code  of  Virginia  it  is  provided  that:  "In 
a  suit  for  any  debt  the  defendant  may  at  the  trial 
prove,  and  have  allowed  against  such  debt,  any 
payment  or  ««^oir  which  is  so  described  in  his  plea, 
or  in  an  account  filed  therewith,  as  to  give  the 
plaintiff  notice  of  its  nature,  but  not  otherwise.** 
See  also,  1 4,  ch.  126  of  Code  of  West  Virginia,  and 
Smith  V.  Townsend,  21  W.  Va.  486. 

Failure  of  Consideration  May  Be  Proved  under  the 
General  Issue— §  3^99,  Vlr^nla  Code  Construed.— In  an 
action  of  assumpsit  the  defence  of  failure  of  consid- 
eration was  set  up  under  the  general  issue.  It  was 
claimed  that  this  could  only  be  done  by  special  plea 
under  I  8200  of  the  Va.  Code,  verified  by  affidavit, 
and  in  this  case  the  requirements  of  the  statute  had 
not  been  conformed  to,  nor  was  it  verified  by  affida- 
vit   Prior  to  the  enactment  of  this  section  in  1881, 


according  to  the  practice  at  common  law,  it  "was 
competent  to  prove  under  the  plea  of  nonassumpslt. 
failure  of  consideration,  or  anything  which  provecl 
that  no  existing- debt  was  due.  with  a  few  exceptions. 
(Columbia  Accident  Assoc,  v.  Rockey.  08  Va.  684. 
25  S.  E.  Rep.  1009,  and  cases  there  cited.)  The 
object  of  this  statute  was  to  enlarge  the  rlclit  of 
defence  existing  at  common  law  by  enabling-  defend- 
ants to  make  such  defences  to  sealed  instrumenta. 
and  also  to  recover  against  the  plaintiff  any  taeeess 
of  damages  he  might  have  sustained,  in  order  to 
settle  all  the  rights  of  the  parties  under  the  contract 
in  one  suit.  It  does  not  impair  any  previous  rigrht, 
nor  take  away  the  right  of  any  defence  which  the 
law  had  previously  permitted  to  be  made.  Columbia 
Accident  Assoc,  v.  Rockey,  98  Va.  678,  25  S.  E.  Rep. 
1009.  The  contrary  view  is  mtilntained  in  1  Barton *8 
LawPr.  (2d  Ed.)  491:  4  Mln.  Ipst.  (3d  Ed.)  770.  7V6. 
and  in  Keckley  v.  Union  Bank,  79  Va.  468,  where  it 
was  suggested  that  failure  of  consideration  conld 
not  be  proved  under  the  general  issue,  but  had  to  be 
filed  as  a  special  plea  under  S  8299,  and  verified  by 
affidavit 

No  Prejudice  in  Rejecting  Plea,  Bvldenoe  under  Which 
Provable  under  General  Issue.— Where  the  evidence 
to  sustain  a  special  plea,  the  issue  upon  which  has 
not  been  properly  made  up,  was  admissible  under 
the  general  issue  which  had  been  pleaded,  in  an 
action  of  assumpsit  a  judgment  on  a  verdict  will 
not  be  reversed  for  such  Irregularity,  because  snch 
error  could  not  in  any  manner  prejudice  the  de- 
fendant, as  no  evidence  could  have  been  received 
under  such  special  plea,  except  such  as  could  have 
been  received  under  the  plea  of  nonassumpslt. 
Douglass  V.  Central  Land  Co..  12  W.  Va.  50S. 

Accord  and  Satisfaction.— The  defence  of  accord 
and  satisfaction  may  be  given  in  evidence  under 
the  plea  of  nonassumpslt,  and  It  is  not  necessary 
that  such  a  defence  shall  be  pleaded  specially. 
Bank  of  Wellsburg  v.  Klmberlands,  16  W.  Va.  666. 

Usury.— Under  nonassumpslt  usury  may  be  given 
in  evidence.  Bank  of  Wheeling  v.  Evans,  9  W.  Va. 
378. 

illegality  of  Contract.— In  an  action  of  assumpsit 
the  defence  that  the  contract  was  illegal  is  clearly 
admissible  under  the  general  issue.  Southern 
Railway  Co.  v.  Wilcox  (Va.),  39  S.  E.  Rep.  144,  7  Va. 
Law  Reg.  881 :  Va.  F.  &  M.  Ins.  Co.  v.  Buck,  88  Va. 
517,  18  S.  E.  Rep.  978. 

Fraud.- Under  the  general  issue  joined  in  an  action 
of  assumpsit,  brought  upon  an  award  founded  on 
parol  submission,  it  is  competent  to  prove  at  the 
trial  that  the  submission  of  the  defendant  to  the 
arbitration  was  procured  by  fraud.  Bierly  v.  Wil- 
liams, 5  Leigh  700. 

Award  Pending  Suit  InadmlsslMe.— An  award  made 
pendente  Ute  cannot  be  given  in  evidence  upon  the 
plea  of  nonassumpslt.  Harrison  v.  Brock,  1  Munf. 
22. 

Specific  or  Partial  Payment  before  Suit.— The  com- 
mon-law rule  prevails  in  West  Virginia  that  in  an 
action  of  assumpsit  payment  before  the  action  is 
brought  may  be  given  in  evidence  under  the  general 
issue.  A  general  payment  before  the  suit  is  brought 
may  be  proved  without  a  bill  of  particulars,  but  no 
specific  or  partial  payment  before  suit  is  brought 
can  be  proved  unless  its  nature  and  the  several 
items  thereof  are  filed  with  the  plea.  Shanklin  v. 
Chrisamore,  4  W.  Va.  184. 

Existence  of  Corporation  Must  Be  Proved.— In  Vir- 
ginia and  West  Virginia  on  an  issue  joined  on  a  plea 
of  nonassumpslt  in  an  action  of  assumpsit  against  a 
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priTate  corporation,  it  is  necessary  to  prove  the 
existence  of  sncta  corporation.  Anderson  y.  Kanar 
vhaCoal  Ca.  12  W.  Va.  520.  citinff  Grays  v.  T.  P.  Co., 
4  Rand.  5?8;  Bees  v.  Conococheaffne  Bank.  5  Rand. 
39:  Taylor  y.  Bank  of  Alex..  5  Leiffh  476;  Jackson  y. 
Bank  of  Marietta.  9  L.eiffta  244:  Hart  y.  B.  &  O.  R.  Co.. 
6W.Va.SML 

iHWilwIt  of  Partner  on  Dlstolvtloii.— If  there  be 
sereral  partners,  and  one  of  tbem  after  the  part- 
nership is  dissolved  assumes  a  partnership  debt,  but 
afterwards  pleads  the  act  of  limitation  jointly  with 
\ht  other  partners,  to  an  action  of  assumpsit  broach  t 
npon  an  account  stated,  the  assumpsit  may  be  ffiven 
in  eridence.  for  the  plea  of  nonassnmpsit  admits 
that  the  defendants  did  once  assume.  Brocken- 
tetmffh  y.  Hackley.  6  Call  61. 

EvUeooe  Insdmlsslble  at  Varlsace  with  AgreemeBt 
Sold  Ml  —A  declaration  in  assumpsit  brought  upon 
a  written  a^nreement  had  no  allegation  conceminff 
a  note  attached  to  the  agreement,  yaryincrits  terms. 
Wlien  the  agreement  was  offered  in  evidence  under 
tbe  reneraJ  issue  it  had  the  said  note  attached  to  it, 
and  it  was  held  inadmissible  evidence,  as  there  was 
a  fatal  variance  between  the  agreement  declared  on 
and  the  agreement  offered  in  evidence,  unless  it 
ai>peared  that  the  note  was  attached  without  the 
knowledge  or  consent  of  the  plaintiff,  and  hence 
was  no  part  of  the  agreement.  Newell  v.  Mayberry, 
t  Leigh  250.  2S  Am.  Dec.  261. 

Afidavit  and  SetjOff— evidence  of  Latter  Admissible 
Whea  No  Plea  of  SetXHf.— The  defendant  to  an  action 
of  assumpsit  pleads  nonassnmpsit,  and  with  it  flies 
aiDdavit  of  set-off,  and  the  set-off,  which  Is  a  note. 
Thongh  there  is  no  plea  of  set-off  or  bill  of  particu- 
lars, the  evidence  in  relation  to  the  set-off  is  properly 
admitted.  Bell  v.  Crawford,  8  Oratt  lia 
ActfcM  on  Assnmpslt  of  Testator— Assumpsit  of 
Encvtor  Inadmissible.— In  an  action  of  assumpsit 
npon  the  case  against  an  executor  charging  an  as- 
sompsit  of  the  testator,  and  on  the  plea  of  non- 
aasampsit  by  the  testator  within  five  years,  an 
asanmpsit  of  his  executor  cannot  be  given  in  evi- 
uence,  to  prevent  the  operation  of  the  act  of  limita- 
tion. Fisher  v.  Duncan.  1  H.  dt  M.  568.  See  Quarles 
T.  Littlepaire  A  Co.,  2  H.  dt  M.  401,  and  the  cases  there 
dtfA. 

BsBsMnt— Character  of  Bailee  Inadmissible.— In  an 
action  of  assumpsit  brought  to  recover  a  sum  of 
money  in  gold,  which  had  been  delivered  to  the  de- 
fendant for  safe-keeping,  the  only  plea  filed  was 
Donassnmpsit.  The  defence  was  that  he  had  been 
robbed  of  it,  while  the  plaintiff  tried  to  prove  a 
frandnlent  appropriation  by  defendant.  In  this 
case  evidence  of  the  general  character  of  the  de- 
fendant is  not  admissible,  and  his  failure  to  produce 
eridence  of  his  good  character  is  no  ground  for 
inference  unfavorable  to  his  integrity.  Danville 
Bank  v.  Waddill,  81  Oratt  469. 

%WM  Robbery.— In  an  action  of  assumpsit  to 
recover  a  sum  of  money  fh  gold  which  had  been  de- 
UTered  by  the  plaintiff  to  the  defendant  for  safe- 
keeping in  bank,  under  the  plea  of  nonassnmpsit 
the  defendant  was  allowed  to  pi-ove  that  he  had 
been  robbed.    Danville  Bank  v.  Waddill.  81  Gratt. 

Acttoa  against  Corporation— BUI  of  Exchange  Drawn 
^  It  Adaslsslble.— In  an  action  of  assumpsit  against 
a  private  corporation  it  is  proper  to  receive  in  evi- 
dence, on  the  trial  of  the  issue  of  nonassnmpsit, 
the  bill  of  exchange  drawn  by  the  defendant  on  its 
agent  in  favor  of  the  plaintiff,  and  particularly  de- 
■cribed  in  the  bill  of  particulars  filed  with  the  dec- 


laration, which  contains  the  common  money  counts. 
They  are  clear  admissions  by  the  defendant  of  , 
the  justice  of  the  plaintiff's  demand,  and  were  made 
by  the  defendant  in  the  most  solemn  manner.  To 
reject  them  would  be  obvious  error.  Anderson  v. 
Kanawha  Coal  Co..  12  W.  Va.  686. 

rioney  Counts— Evidence  of  Source  of  Funds  Admls- 
sible.— In  an  action  of  assumpsit  for  various  sums 
of  money  lent  to  or  paid  for  the  defendant's  intes- 
tate, though  payments  or  set-offs  cannot  be  proved 
without  an  account  of  such  payments  or  set-offs 
filed,  yet  defendant  under  the  general  issue  may 
prove  that  the  money  sued  for  or  any  part  of  it  was 
not  lent  to  or  advanced  for  the  intestate,  but  was 
paid  out  of  money  of  the  intestate  in  the  hands  of 
the  plaintiff.    Johnson  v.  Jennings.  10  Gratt  I. 

Action  for  Balance  Due  on  Account  with  a  Tanner— 
What  Admissible.- In  an  action  of  assumpsit  there 
were  two  counts,  one  for  the  agreed  price  of  goods 
sold,  and  the  other.  Quantum  valsbfuU  for  the  same. 
The  proof  under  the  general  issue  is  that  the  plain- 
tiff (a  tanner)  received  raw  hides  from  the  defend- 
ant, and  credited  him  for  the  value,  and  sent  him  in 
return  tanned  leather  and  charged  him  with  the 
value  thereof.  The  debt  claimed  is  the  balance  due 
on  these  dealings,  and  the  proof  is  properly  appli- 
cable to,  and  sustains  the  declaration.  Gore  v.  Buz- 
zard, 4  Leigh  £49. 

5ec.  3998,  Va.  Code  Construed— Account  Piled  as  De- 
fence with  Oeneral  Issue.— In  Johnson  v.  Jennings. 
10  Gratt  1.  it  was  held,  in  construing  1 8806  of  the 
Va.  Code  of  1887,  enacting  that.  "In  a  suit  for  any 
debt  the  defendant  may  at  the  trial  prove  and  have 
allowed  against  such  debt  any  payment  or  set-off 
which  is  so  described  in  his  plea,  or  in  an  account 
filed  therewith,  as  to  give  the  plaintiff  notice  of  its 
nature,  but  not  otherwise,'*  that  in  the  absence  of 
such  an  account  as  contemplated  by  the  statute, 
under  the  plea  of  nonassnmpsit  evidence  will  not 
be  admitted  to  prove  specific  payment  Approved 
in  Rich.,  etc.,  Co.  v.  Johnson,  00  Va.  777.  20  S.  E.  Rep 
148. 

VII.  VARIANCE  BETWEEN  ALLEQATION  AND 

PROOF. 

1.  WHEN  MATERIAL. 

Common  Counts— Ooods  Paid  for  by  Chock.— Where 
an  action  of  assumpsit  is  brought  for  goods  sold 
and  delivered,  the  declaration  filed  contains  only 
the  common  counts,  the  bill  of  particulars  is  filed, 
and  the  only  count  in  the  declaration  to  which  the 
evidence  applied,  was  that  for  goods  sold  and  de- 
livered. If  it  is  shown  that  the  goods  were  abso- 
lutely paid  for  by  a  check,  the  demand  upon  the 
account  is  thereby  extinguished,  and  there  is  no 
count  in  the  declaration  upon  which  the  plaintiffs 
can  recover.    Blair  v.  Wilson,  88  Gratt  166. 

Qualification  of  LlaMllty  Must  Be  Noticed  In  Declare. 
tlon.— Where  tbe  contract  of  the  defendant  who  is 
sued  thereon  in  an  action  of  assumpsit,  contains  as  a 
part  of  it  a  provision  qualifying  his  liability,  the 
plaintiff  in  the  declaration  must  notice  such  pro- 
vision, or  there  will  be  a  fatal  variance.  When  this 
provision  however  in  the  written  instrument  is 
distinct  from  the  clause  on  which  the  debt  is 
charged,  it  is  a  matter  of  defeasance  which  should 
come  from  the  other  side.  Simmons  v.  Insurance 
Co.,  8  W.  Va.  474. 

Insurance— Omission  to  State  Hour  When  Policy 
Began.— The  declaration  in  an  action  of  assumpsit 
brought  on  the  insurance  policy  alleges  that  the 
policy  was  not  in  force  "from  the  said  6th  day  of 
January  1870,  until  the  6th  day  of  January  1871," 
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whereas  the  policy  states,  "from  the  6th  day  of 
January  1870,  at  noon  to  the  6th  of  January  1871,  at 
noon."  This  Is  a  material  variance  between  the 
policy  described  and  the  policy  produced.  Simmons 
V.  Insurance  CJo.,  8  W.  Va.  474. 

Same— Declaration  Most  Conform  to  Requirements 
of  Policy.— The  declaration  in  an  action  of  assumpsit 
on  an  insurance  policy  states  that  the  money  was 
"to  be  paid  to  the  plaintiff  in  sixty  days  after  notice 
and  proof  of  the  same,"  etc.,  while  the  policy  states 
"the  amount  of  loss  or  damage  to  be  estimated 
accordingr  to  the  actual  cash  value  of  the  property 
at  the  time  of  the  loss,  and  to  be  paid  sixty  days 
after  due  notice  and  proofs  of  the  same  made  by 
the  assured  and  received  at  this  office"  etc.  This  is  a 
material  variance.    Simmons  v.  Insurance  Co.,  8  W. 

Va.  474. 
Entire  Consideration  flnst  Be  Stated.— In  an  action 

of  assumpsit  founded  on  special  contracts  to  recover 
damages  for  the  failure  and  refusal  to  perform  the 
same,  srenerally  the  entire  consideration  must  be 
stated,  and  the  entire  act  to  be  done  in  virtue  of 
such  consideration;  and  irenerally  in  actions  on 
special  contracts,  if  any  part  of  the  contracts  vary 
materially  from  that  which  is  stated  in  the  declara- 
tion it  will  be  fatal,  as  a  contract  is  an  entirety.  In 
cases  of  such  material  variaDce,  on  motion  of  the 
defendant's  counsel  the  evidence  of  the  plaintiff 
should  be  excluded  from  the  jury,  but  the  variance 
must  be  manifest.  James  v.  Adams,  16  W.  Va.  245. 
See  James  v.  Adams,  8  W.  Va.  568. 

Count  of  Oeneral  Law  Merchant— Days  of  Grace.— In 
an  action  of  assumpsit  brought  on  a  bill  of  exchange 
drawn  in  Virginia,  and  payable  at  the  bank  of 
Marietta,  Ohio,  the  declaration  counted  on  the  gen- 
eral law  merchant,  and  the  general  issue  was 
Joined.  Proof  of  presentation  on  the  fourth  day  of 
grace  does  not  support  the  issue  on  the  plaintiff's 
part,  as  the  general  law  merchant  requires  presen- 
tation on  the  third  day  of  grace.  Jackson  v.  Hender- 
son, 8  Leigh  196. 

Value  of  Cattle  before  and  after  They  Had  Been  Killed. 
—Where  the  declaration  in  assumpsit  contained  a 
special  count,  which  alleged  that  the  defendant  was 
to  pay  the  plaintiff  the  value  of  certain  cattle  be- 
fore they  had  been  killed,  and  the  evidence  showed 
that  the  defendant  promised  to  pay  for  the  car- 
casses thirty  dollars  a  head,  this  was  held  to  be  a 
fatal  variance.    Davisson  v.  Ford,  28  W.  Va.  617. 

Description  of  Article  Sold.— In  an  action  of  assump- 
sit on  a  contract  for  the  purchase  of  a  stock  of 
goods,  if  there  be  a  material  variation,  in  describ- 
ing the  article  sold,  between  the  declaration  and 
the  proof,  such  variation  is  material  and  fatal  to 
the  suit.    James  v.  Adams,  16  W.  Va.  245. 

Contract  Proven  Must  Be  Some  One  Alleged.— It  is 
clear  that  in  an  action  of  assumpsit  against  a  party 
on  a  promise  or  contract  made  by  him  to  pay  the 
plaintiff  a  certain  sum  of  money,  recovery  cannot 
be  had,  if  the  contract  proven  is  not  the  one  stated 
in  the  declaration,  but  a  joint  contract  made  by  the 
defendant  and  another.  Thisis  a  variance.  Davis- 
son  V.  Ford.  28  W.  Va.  617. 

Account  Stated  for  $6oo— No  Evidence  Allowed  to 
Prove  One  for  $500.— If  a  declaration  in  assumpsit 
contains  only  the  insimtU  computassent  count,  stated 
for  $600,  without  a  bill  of  particulars,  the  plaintiff 
cannot  introduce  evidence  to  prove  an  account 
stated  for  $600.  Under  the  ruling  of  Minor  v.  Mi- 
nor, 8  Gratt.  1,  such  evidence  was  properly  excluded 
as  irrelevant  to  the  issue  under  the  pleadings  as 
they  were.    Mann  v.  Perry,  3  W.  Va.  680. 


No  Recovery  In  Action  on  Negotiable  Note  unless  Ne- 
gotiable When  Suit  U  Brought  —In  an  action  of  as- 
sumpsit brought  upon  a  negotiable  note,  if  a  note 
when  offered  in  evidence  is  notnegotiableby  the 
law  of  the  state  where  the  suit  is  pending,  the 
plaintiff  is  not  entitled  to  recover.  Nichols  v.  Por- 
ter, 2  W.  Va.  18. 

Evidence  Should  Be  Excluded  If  It  Palls  to  Support 
Issue.— The  defendant  to  an  action  of  assumpsit 
plead  the  general  issue.  After  the  introduction  of 
the  plaintiff's  evidence,  the  defendant  moves  to  ex- 
clude it  from  the  jury  on  the  ground  of  a  material 
variance  between  the  proof  and  the  declaration. 
This  should  be  done  if  it  clearly  appears  that  the 
evidence  offered  by  the  plaintiff  falls  to  support  the 
issue  on  his  part.  Dresser  v.  Transportation  Com- 
pany. 8  W.  Va.  653. 

BUI  of  Lading  Should  Not  Oo  to  Jury  If  Not  Applica. 
ble  to  Any  Count.— If  the  plaintiff  declares  in  as- 
sumpsit against  a  common  carrier,  without  regard 
to  the  special  contract  between  them  manifested 
by  bills  of  lading,  the  latter,  not  being  applicable  to 
any  of  the  counts  in  the  declaration,  ought  not  to  be 
allowed  to  go  to  the  jury  as  evidence  in  support  of 
the  same.    B.  &  O.  R.  Co.  v.  Rathbone,  1  W.  Va.  87. 

2.  WHEN  IMMATERIAL. 

Nonjoinder  of  Cocontractor  Not  Appearing  In  Deda. 
ration.— It  is  well  settled  that  the  nonjoinder  of  a 
cocontractor  as  a  defendant  cannot  be  taken  ad> 
vantage  of  under  the  general  issue  in  an  action  of 
assumpsit,  on  the  ground  of  a  variance  between  the 
alUgata  and  the  probata,  when  the  omission  of  the  co- 
contractor  4oes  not  appear  on  the  face  of  the  decla- 
ration. Wilson  V.  Mccormick.  86  Va.  996,  11  S.  E. 
Rep.  976.    See  Prunty  v.  MitcheU,  76  Va.  169. 

Variance  In  Damages  In  Writ  and  Count.— In  an  ac- 
tion of  assumpsit*  the  writ  lays  the  damages  at  $S00, 
and  the  count  lays  them  at  $600.  For  want  of  ap- 
pearance a  judgment  was  entered  by  default,  and 
the  jury  assessed  the  damages.  The  variance 
between  the  writ  and  the  count  was  held  to  be  im- 
material.   Dabneys  v.  Knapp,  2  Gratt  351. 

What  Variance  In  Name  of  Plaintiff  ImmateriaL— 
Where  the  writ  states  the  initial  letter  of  the  mid- 
dle name  of  one  of  two  plaintiffs  to  be  P,  while  the 
count  in  the  declaration  in  assumpsit  states  it  to  be 
B,  but  in  both  the  writ  and  the  count  the  partner- 
ship name  of  the  plaintiffs  is  given,  the  variance  Is 
immaterial.    Dabneys  v.  Knapp,  2  Gratt.  854. 

It  is  no  variance  between  the  writ  and  the  decla- 
ration in  assumpsit,  if  the  writ  states  the  first 
christian  name  of  the  plaintiff  by  the  initial  letter, 
and  the  count  in  the  declaration  states  the  name  in 
full.    Dabneys  v.  Knapp,  2  Gratt  354. 

When  Variance  Immaterial.— Where  the  declaration 
in  an  action  of  assumpsit  states  an  agreement  that 
the  plaintiff  would  rent  and  furnish  a  house  at  L,  and 
board  the  defendant  and  his  clerks  for  so  much 
each,  and  the  agreement  proved  was  that  he  would 
board  the  defendant  and  his  clerks  at  L  for  the  sums 
stated  In  the  declaration,  the  variance  between  the 
averments  and  the  proof  is  not  material.  Wroe  v. 
Washington,  l  Wash.  857. 

Omission  of  Word  * 'Treasurer**  Immaterial  When  De- 
fendant Was  Personally  Liable.— The  defendant  as 
treasurer  of  a  jockey  club  agreed  to  rent  for  its  use 
a  piece  of  ground  from  the  defendant,  and  bound 
himself  in  writing  to  pay  the  rent  The  plaintiff 
brought  an  action  of  assumpsit  on  the  parol  agree- 
ment, and  gave  in  evidence  the  written  agreement 
not  under  beal.  corresponding  with  that  stated  in 
the  declaration,  except  that  in  the  latter  the  de- 
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■criptlcni  as  "Treasurer**  is  omitted.  Tbe  Tariance 
Is  not  matertaL,  as  he  was  personally  liable,  and  it 
vas  unimportant  to  irive  him  his  title.  Mc Williams 
▼.  WiUis.  1  Wash.  196. 

Acttoa  Ml  Contract  Hade  by  Afrent  for  Dlscloted  Prin- 
cipal Hmy  Be  Brouirlit  against  Prlndpal— No  Variance. 
—There  is  no  variance  between  the  allegation  and 
proof  wbere  the  declaration  allesres  a  contract  with 
the  defendant,  and  the  evidence  shows  that  it  was 
made  thronffh  an  a^ent  for  his  principal,  the  defend- 
ant, who  was  disclosed.  The  account  filed  in  the 
case  was  against  the  defendant  and  the  agent,  and 
tile  plaintiff  offered  to  strike  out  the  agent's  name. 
But  ihe  defendants  objected  and  this  was  not  done, 
and  for  these  reasons  the  decision  that  there  was  no 
rariance  was  free  from  error.  Richmond,  etc.,  Ry. 
Co.  T.  New  York,  etc.,  Ry.  Co.,  96  Va.  880,  28  S.  E.  Rep. 
S71 

Date  of  Presentasent  of  Note  Stated  under  5clllcet 
Nst  Jlaterlal.— In  a  declaration  in  assumpsit  on  a 
bOl  of  exchange,  brought  by  the  holder  against  the 
endorser,  it  was  alleged  that  it  was  presented  for 
payment,  "when  the  bill  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on 
the  mh  of  December  1816.  at  the  bank  of  Marietta  in 
Ohio.''  where  it  was  payable  and  dishonored.  The 
S7tii  of  December  was  not  the  third  but  the  fourth 
day  after  Ume  of  payment,  but  as  it  was  averred 
that  the  bill  was  presented  when  it  became  due  and 
payable  according  to  its  tenor  and  effect,  and  the 
date  of  the  presentment  was  stated  under  a  scilictt, 
the  date  stated  was  not  material,  and  the  plaintiff 
might  have  proved  presentment  on  the  third  day  of 
grace.    Jackson  v.  Henderson,  S  Leigh  196. 

Date  of  Judgment  Not  flatertal  When  Question  of 
TIsK  Was  Not  Involved.— When  a  declaration  in 
assumpsit  alleges  that  a  certain  judgment  was  ren- 
dered on  the  aoth  of  May  1870,  and  the  record  pro- 
duced shows  that  it  was  rendered  on  the  Slst  of  May 
I87Q.  it  was  objected  that  the  record  was  inadmis« 
sfble  for  this  variance.  The  variance  was  held  not 
material  as  the  question  involved  was  not  when  it 
vas  rendered,  but  whether  it  had  been  rendered. 
Sayre  v.  Edwards,  19  W.  Va.  862. 

Omission  of  One  Commissioner  In  Order  of  Court  Im- 
msterial  Where  Three  Were  Appointed.— The  declara- 
tion in  an  action  of  assumpsit  brought  against  a 
connty  by  a  contractor  for  the  price  of  building  a 
lall.  sutes  that  the  county  court  appointed  three 
commissioners  to  let  out  the  bailding  of  the  Jail, 
and  names  the  commissioners.  The  order  of  the 
coQnty  court  offered  in  evidence  by  the  plaintiff 
only  names  two  of  them.  This  was  held  no  mate- 
rial variance  and  the  order  was  admitted  in  evi- 
dence.  Carroll  County  v.  Collier,  22  Gratt.  808. 

CMslderatlon— Writton  Promise  Not  rientlonlng  It 
Adarisslble.— The  plaintiff  in  his  declaration  in  as- 
nmpslt  brought  on  the  promise  of  the  defendant 
to  pay  the  debt  of  another  alleges  a  particular  con- 
sideration. A  written  promise  of  the  defendant 
vhich  was  produced  in  evidence,  contained  no  men- 
tion in  the  consideration.  This  was  no  variance 
between  the  allegata  anidprobata,  as  the  written  prom- 
ise is  proper  evidence  and  the  consideration  may 
be  proved  by  evidence  alittnde.*  Colgin  v.  Henley, 
6  Leigh  85. 

Allegation  of  Credit  Required  and  Proof  of  Note  Olven 
WW  Not  Prevent  Recovery.— If  the  declaration  in 
as  action  of  assumpsit  on  a  contract  for  the  sale  of 
property  alleges  that  the  defendant  was  required 
to  pay  a  certain  sum  in  cash  and  the  balance  on  a 
certain  credit,  and  the  evidence  shows  that  the  de- 


fendant was  required  to  pay  the  stated  sum  in  cash 
and  was  to  give  his  note  for  the  balance,  this  is 
not  a  sufficient  variance  to  destroy  the  right  of  the 
plaintiff  to  recover.    James  v.  Adams,  16  W.  Va.  245. 

VIII.  VERDICT. 

1.  FORM. 

General  Verdict  Assessing  Bntire  Damages  on 
Several  Counts  Not  Erroneous.— A  general  verdict  in 
assumpsit,  which  assesses  entire  damages  on  several 
counts,  none  of  which  are  defective,  is  not  erroneous. 
Buster  v.  Rnffner,  5  Manf .  27. 

In  Current  IVIonoy.— in  an  action  of  indebUatus 
a««imiD«i^  for  a  certain  sum  in  pounds  sterling  of 
the  value  of  a  certain  sum  in  current  money  of  Vir- 
ginia, for  so  much  advanced  by  the  plaintiffs  to  F. 
and  S.  at  the  request  of  the  defendant,  the  damages 
were  laid  in  current  money.  The  verdict  by  the 
Jury  in  current  money  was  correct.  Bamett  v. 
Watson,  1  Wash.  872. 

When  It  Pursues  the  Isane.— After  the  plea  of  non- 
aasumpHt,  the  verdict  of  the  Jury  that  the  defendant 
has  not  paid  the  debt  and  assessing  damages  occa- 
sioned by  the  nonperformance  of  that  assumpsit, 
substantially  pursues  the  issue.  Bamett  v.  Watson. 
1  Wash.  37S. 

On  Good  Cause  of  Actlon—flotlon  to  Arrest  Judgment 
Overruled.— Where  a  good  cause  of  action  is  set  out 
by  a  declaration  in  assumpsit  and  no  objection  is 
made  to  the  form  or  substance  of  the  verdict,  a 
moUon  In  arrest  of  Judgment  by  the  defendant 
will  be  overruled.  Travis  v.  Peabody  Ins.  Co.,  28 
W.  Va.  888. 

8.  OPERATION  AND  EFFECT. 

Omission  of  Pacts  Necessary  to  Plaintiff's  Recovery 
Not  Cured  by  Verdict.— Where  matters  which  are 
collateral  to  the  fact  in  issue,  and  necessary  to  the 
right  of  the  plaintiff,  are  omitted  in  the  pleadings, 
they  cannot  be  presumed  to  have  been  proven,  and 
therefore  their  omission  could  not  be  cured  by 
verdict  at  common  law.    Bailey  v.  Clay,  4  Rand.  84fl. 

Money  Counts  Presumed  Proved.— If  in  an  action  of 
assumpsit  on  an  inland  bill  of  exchange,  there  be 
two  money  counts  In  the  declaration,  and  the  court 
gives  an  improper  instruction  to  the  Jury  with  re- 
gard to  the  bill  of  exchange,  after  verdict  it  will  be 
presumed  that  the  money  counts  were  proved,  where 
the  bill  of  exceptions  to  the  instruction  does  not 
state  there  was  other  evidence.  WiUock  v.  Riddle 
&  Co.,  5  Call  858. 

nisjolnder  of  Issue  Cured.— It  being  stated  in  the 
record  that  issue  was  Joined,  the  fact  that  there  waa 
a  misjoinder  of  the  issue  is  cured  after  verdict  In 
an  action  of  assumpsit  by  the  statute  of  Jeofails. 
Moore  v.  Mauro.  4  Rand.  488. 

A  misjoinder  of  issue  upon  a  plea  of  payment  in 
an  action  of  assumpsit,  where  the  plaintiff  could  not 
reply  anything  to  this  plea,  except  what  had  been 
alleged  in  his  declaration,  the  blunder  in  the  making 
of  the  issue,  would  have  been  cured  after  verdict  by 
the  statute  of  Jeofails.  Douglass  v.  Central  Land 
Co.,  18  W.  Va.  602.  See  Moore  v.  Mauro,  4  Rand.  488  ; 
Southside  R.  Co.  v.  Daniel,  20  Gratt.  344  ;  Slmmona 
V.  Trumbo.  9  W.  Va.  8«3. 

Failure  to  Allege  Performance  of  Condition  Cured. 
—In  the  declaration  in  an  action  of  assumpsit 
founded  on  an  agreement  for  sale  and  conveyance 
of  property,  the  failure  to  allege  the  performance 
of  a  precedent  condition  will  be  cured  by  verdict. 
Bailey  v.  Clay.  4  Rand.  846. 

Plea  of  "Not  Quilty**  Cured.— If  to  a  declaration 
charging  a  tort,  with  an  assumpsit  upon   it,   the 
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defendant  pleads  DOt  guilty,  it  will  be  ffood  after 
verdict,  notwithstandinsr  the  double  aspect  of  tbe 
declaration,  and  tUe  irrelevancy  of  tbe  issue  of  the 
assumpsit.    Kinir  v.  McDaniel,  4  Call  451. 

OnlMlonof  Otst  of  Action  Not  Cured.— Only  that 
which  must  have  been  necessarily  proved  from  the 
matter  stated  In  the  declaration  will  be  presumed 
after  verdict,  and  therefore  the  total  want  of  an 
averment  of  a  fact,  which  constitutes  the  arist  of  the 
action,  will  not  be  cured  after  verdict  by  the  statute 
of  Jeofails.  Chichester  v.  Vass,  1  Gall  8S,  1  Am.  Dec. 
509. 

Omission  of  Names  of  Pnrtners  Cared.— On  the 
authority  of  Murdock  v.  Hemdon.  4  H.  &  M.  200,  and 
Totty  V.  Donald  &  Co..  4  Munf.  480,  it  seems  that  a 
verdict  will  cure  the  defect  in  a  declaration  in 
assumpsit  on  behalf  of  a  mercantile  company, 
broufirht  by  the  name  of  the  Arm  and  omitting  to 
mention  the  names  of  the  partners. 

When  Omissions  of  Avermentt  Cured.— The  declara- 
tion in  an  action  of  assumpsit  upoi^  a  marriage 
promise,  by  which  the  defendant  agreed  to  five 
the  plaintiff,  if  he  should  marry  his  ffrp^nddaughter, 
as  much  of  his  estate  as  he  should  give  to  any  of 
his  own  children,  should  state  the  quantity  and 
quality  of  the  estate  given  by  the  defendant  to  his 
own  children,  and  when  the  gifts  were  made.  A 
verdict,  if  rendered,  migrht  cure  the  omission  of 
such  averments,  but  it  will  not  do  so  where  all  the 
plead insrs  are  defective.  Smith  v.  Walker,  1  Wash. 
185. 

8.  FOR  EXCESSIVE  AMOUNT. 

Excess  of  Dnnaces  over  Amonnt  in  Dedamtion  May 
Be  Released.— Since  the  act  of  January  20,  1804,  as 
explained  and  amended  by  the  act  of  January  88, 
18(3,  if  the  Jury  in  an  action  of  assumpsit  And  for  the 
plaintiff  a  larger  sum  than  the  amonnt  of  damages 
laid  in  the  declaration,  with  interest  from  a  day 
fixed  in  their  verdict,  the  plaintiff  may  release  the 
surplus  beyond  that  amount,  and  take  Judgrment 
for  the  balance,  with  interest  as  aforesaid.  Cahlll  v. 
Pin  tony,  4  Munf.  871. 

4.  WHEN  SET  ASIDE. 

Affalnst  Two  Jointly  for  individual  Items.— On  trial 
of  an  action  of  assumpsit  affainst  two  defendants 
Jointly  containing  the  common  counts,  a  bill  of  par- 
ticulars was  filed  as  an  account  affainst  both  of 
them.  The  evidence  under  nonassumpsit  shows 
that  some  of  the  items  in  the  bill  of  particulars  are 
ag'ainst  the  defendants  Individually.  A  verdict  can 
only  be  found  on  the  items  in  the  account  which  are 
charges  against  the  defendants  Jointly.  This  is  not 
a  case  within  the  10th  I  of  ch.  181  of  the  W.  Va.  Code, 
and  the  verdict  beintr  against  both  for  items  against 
them  individually,  it  will  be  set  aside.  Enos  v. 
Stansbury,  18  W.  Va.  477. 

In  Pavor  of  Defendant  Not  Appearing.- An  action  of 
assumpsit  is  brought  affainst  two  defendants  Jointly, 
and  a  writ  of  inquiry  of  damaffes  was  awarded 
against  them.  Only  one  appeared  and  set  aside  the 
oflElce  Judgment  and  pleaded  nonassumpsit.  Issue 
was  Joined  and  a  verdict  was  found  for  both  of  the 
defendants.  The  court  overrulinff  a  motion  for  a 
new  trial  entered  up  Judffment  in  favor  of  both 
defendants  without  executinff  a  writ  of  inquiry 
affainst  the  other  defendant  It  was  clearly  erro- 
neous to  give  a  verdict  in  favor  of  a  defendant  who 
had  not  appeared,  and  the  verdict  of  the  lower 
court  was  set  aside.  Enos  v.  Stansbury,  18  W.  Va. 
4T7. 

When  No  Issue  Joined  on  Plea.— To  an  action  of 
assumpsit  the  pleas  of  nonassumpsit  and  the  act 


of  limitations  were  filed.  To  the  first  plea  plaintiif 
replied  generally,  and  specially  to  the  second,  but 
the  defendant  put  in  no  rejoinder.  In  the  tran- 
script of  the  record  it  was  said  that  p,  Jury  was 
impanelled  to  try  the  issues  Joined.  But  the  coart 
of  appeals  decided  that  no  issue  was  Joined  on  the 
second  plea,  and  therefore  a  verdict  for  the  plaintlfr 
be  set  aside  and  a  new  trial  directed.  Totty  v.  IK>n- 
aid  &  Co..  4  Munf.  480. 

Variance    between    Declaration    and      Agreeieat 

Proved.— Where  a  declaration  in  assumpsit  charffca 
a  common  carrier  for  loss  or  damaffe  in  ffeneral 
terms,  and  an  agreement  is  proved  which  shows 
that  the  transportation  was  at  the  plaintiff's  risk. 
thus  imposiuff  a  different  liability  from  that  chargred. 
and  a  verdict  is  rendered  affainst  the  defendants,  it 
should  beset  aside  and  a  new  trial  ffranted  becaose 
of  the  variance.  B.  &  O.  R.  Co.  v.  Rathbone,  1  W.  Va. 
87.    See  sec  V,  tuprcL 

IX.  JUDOJIBNT. 

1.  FORM. 

la  Actions  against  Executors.— In  an  action  of 
assumpsit  by  a  leffatee  affainst  an  executor  for  a 
leffacy,  one  count  in  the  declaration  alleffes  a 
promise  made  by  the  defendant,  as  executor,  to  pay 
the  leffacy.  This  is  a  count  affainst  the  executor  in 
his  representative  capacity,  upon  which  the  Jndff- 
ment  can  only  be  120  bonU  testatorU.  Kayser  v. 
Dlsher,  0  Leiffh  397. 

Same.— In  an  action  of  assumpsit  against  execu- 
tors for  money  had  and  received  by  them  to  the  plain- 
tiff's use,  it  seems  that  the  Judffment  should  be  ds 
bonis  proprii*^  and  not  de  bonit  tetUstorU.  Martin  v. 
Stover.  9  Call  614. 

2.  IN  JOINT  ACTIONS. 

Common-Law  Rule— Statutory  Modification. — ^The 
common«law  rule  that  in  a  Joint  action  affainst  sev- 
eral parties  there  can  be  but  one  final  Judffment, 
and  it  must  be  for  or  affainst  all  the  defendants,  is 
the  same  whether  the  contract  be  Joint,  or  Joint  and 
several,  or  whether  it  is  founded  on  several  and  dis- 
tinct  contracts.  Steptoe  v.  Read,  10  Oratt  1 ;  Oibaon 
V.  Beveridffe,  00  Va.  607,  10  S.  E.  Rep.  786.  See  also. 
Taylor  v.  Beck,  8  Rand.  816;  Moffett  v.  Bickle.  31 
Gratt  280;  Muse  v.  Farmers'  Bk.,  27  Oratt  2S2l  For 
statutory  provision  for  the  recovery  of  money  by 
motion  from  any  number  of  those  liable  in  a  joint 
contract,  see  S  8212  qf  the  Va.  Code  of  1887. 

The  common-law  rule  above  mentioned  has  been 
modified  by  statute,  which  provides  that  in  such  an 
action  the  plaintiff  may  have  Judffment  affainst  any 
other  or  others  from  whom  he  would  have  been 
entitled  to  recover  had  he  sued  them  only,  althouffh 
he  may  be  barred  as  to  one  or  more  of  them.  Va. 
Code  1887,  §  8206.  But  in  an  action  of  assumpsit 
where  the  only  plea 'was  a  joint  one  of  nonassump- 
sit, and  the  plaintiff  dismissed  the  suit  as  to  one  of 
the  defendants,  and  there  is  nothiuff  on  the  record 
which  shows  that  the  defence  was  merely  personal 
to  the  defendant  as  to  whom  suit  was  dismissed 
and  did  not  concern  his  codefendant,  the  statute 
has  no  application  and  it  is  not  an  error  to  refuse  to 
allow  an  amendment  to  the  declaration.  Gibson  v. 
Beveridffe,  00  Va.  00(1. 10  S.  E.  Rep.  786. 

When  One  Proves  Defence  to  Foundation  of  Entire 
Action.— In  an  action  of  assumpsit  affainst  two  de- 
fendants on  a  contract,  althouffh  one  of  them  con* 
f esses  Judffment,  yet  if  the  other  proves  a  defence, 
which  ffoes  to  the  foundation  of  the  entire  action, 
there  must  be  a  final  Judffment  in  favor  of  both 
defendants.    Steptoe  v.  Read,  10  Gratt.  1. 
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Wkea  One  Defeadant  Defends  after  Suit  Was  Abated 
as  talllBL— An  action  of  assQmi>8lt  was  institated 
against  a  Arm,  one  member  of  wtaicta  appeared 
and  plead  nonatfumiwt^.  Afterwards  another  mem- 
ber of  tlie  ftmi,  affainst  whom  the  suit  had  been  en- 
tered abated,  entered  himself  a  defendant,  and 
▼ithoutfUinff  a  plea«  united  in  defending  the  action. 
A  jTidg-ment  entered  against  the  two  is  proper,  as 
tber  did  not  discover  by  plea  in  abatement  who 
the  other  partners  were.  Bamett  y.  Watson,  1 
Wa&h.  S73L 

Againat  One  after  5alt  Abated  as  to  Other.— In  an 
action  on  the  case  in  assumpsit  brought  affainst  two 
partners  to  recover  a  partnership  debt,  the  writ 
iras  executed  on  only  one.  and  as  to  the  other  it  was 
reiamed  "no  inhabitant  of  the  city."  and  the  suit 
was  entered  abated  as  to  him.  Though  the  decla- 
ration charires  that  the  defendant  assumed  with 
another,  a  fact  which  as  to  that  other  is  not  tried, 
yet  this  does  not  vitiate  the  defendant's  assumpsit 
which  found  against  him,  and  the  jadflrment  against 
one  partner  on  the  Joint  contract  is  not  erroneous. 
If  the  defendant  wishes  to  take  advantage  of  the 
omission  to  sue  both,  he  should  have  pleaded  in 
abatement  and  pointed  out  the  other  partner. 
Brown  v.  Belches,  1  Wash.  8. 
I  WHEN  VAIilD. 

CsOTt  Has  Jarlsdictloii— No  Af fldavlt  as  Required  by 
Statute.— Sec  3S86  of  the  Va.  Code  provides  that 
when  in  an  action  of  assumpsit  for  money,  an  afD- 
darit  Is  filed  with  the  declaration,  stating  that  the 
amount  claimed  is  justly  due,  etc.,  no  plea  in  bar 
shall  be  received  unless  supported  by  an  affidavit 
Wherein  an  action  of  assumpsit  the  plaintiff  has 
proceeded  In  accordance  with  this  statute  and  the 
defendant  has  not  filed  his  plea  of  nonassumpsit 
with  affidavit,  which  is  stricken  out  and  a  subse- 
qnent  plea  with  affidavit  is  rejected,  final  Judffment 
for  the  plaintiff  is  not  void  as  the  court  had  Juris- 
diction of  the  parties  and  the  subj  ect-matter.  Qrigg 
T.  Balsheimer,  88  Va.  606*  18  S.  £.  Rep.  098. 

Deainrrer  Inproperly  Sustained— No  Injury  to  Plain- 
tifl— Where  there  are  common  counts  In  a  declara- 
tion, and  a  special  count  be  Included,  all  the  facts 
alleged  in  which  could  be  as  well  proven  by  the 
piaintiff  under  the  common  counts,  and  the  court 
improperly  sustains  a  demurrer  to  such  special 
count  and  the  record  shows  that  at  the  trial  of  the 
case  the  plaintiff  sustained  no  injury  by  reason  of 
the  court  sustaininff  the  demurrer  to  the  special 
coant  the  appellate  court  will  not  reverse  the 
Jadffment  below  because  of  such  error.  Moore  v. 
Sapervisors,  18  W.  Va.  680. 

Improper  Bvldenoe  Admitted.— In  an  action  of  as- 
snmpiit  for  various  sums  of  money  lent  to  or  paid 
for  the  defendant's  intestate  the  issues  being^  on 
DOQasBumpslt,  and  the  statute  of  limitations,  and 
the  verdict  heing  for  the  defendant  alone  on  the 
latter  plea,  the  admiraion  of  improper  evidence 
havlnr  reference  to  the  issue  on  the  first  plea  only, 
and  which  could  have  no  Influence  on  the  issue  on 
the  last  plea,  is  not  ground  for  reversing  the  Judg- 
ment  Johnson  v.  Jennings,  10  Oratt  1. 

Dcaurrer  Improperly  Overruled— Judgment  la  Other 
Cmrt— To  a  declaration  in  assumpsit  containluff 
two  counts  the  defendant  pleaded  the  general  issue 
and  afterwards  flled  two  additional  pleas  to  the  first 
connt  On  demurrer  to  the  pleas  the  lower  court 
held  them  good  and  entered  Judg'ment  for  the 
defendant  on  the  first  count  Subsequently  the 
issue  tried  on  the  second  count  and  verdict  and 
jadgment  were  rendered  for  the  defendant  on  that 


count  The  appellate  court  held  that  while  there 
was  error  in  overruUuff  the  demurrer,  defendant 
was  entitled  to  the  benefit  of  the  verdict  and  Judff- 
ment on  the  second  count    Dunn  v.  Price,  11  Leigh 


On  Demurrer  Piaintiff  i>roved  Not  Bntitied  to  Re- 
covery.-When  the  defendant  to  an  action  of 
assumpsit  demurs  to  the  evidence,  and  by  de- 
murrer shows  that  the  plaintiff  ouffht  not  to  re- 
cover, the  court  cannot  set  it  aside  and  award  a 
new  trial,  but  ouffht  to  enter  Judgment  for  the  de- 
fendant   Knox  V.  Garland,  8  Call  841. 

4.  WHEN  INVALID. 

No  Issue— Trial  by  Court.— There  were  two  pleas 
filed  by  the  defendant  to  an  action  of  assumpsit 
one  the  areneral  issue,  and  the  other  the  plea  of  the 
statute  of  limitations,  on  neither  of  which  was  issue 
Joined.  The  trial  was  held  before  the  court  instead 
of  the  Jury,  under  I  88,  ch.  168,  Code  of  Va.  1880. 
Judgment  was  rendered  for  the  plaintiff.  The  court 
occupied  precisely  the  relation  to  the  case  a  Jury 
would  have  done,  and  trial  without  issue  Joined  Is 
erroneous  id  either  case.  Bait,  etc.,  R.  Co.  v. 
Faulkner,  4  W.  Va.  180. 

Same— No  Plea  Piled.— It  Is  not  an  error  to  set 
aside  a  Judgment  given  in  an  action  of  assumpsit 
where  no  plea  has  been  flled,  and  no  issue  made  up. 
Johnson  v.  Fry,  88  Va.  886, 18  S.  E.  Rep.  078, 14  S.  E. 
Rep.  188. 

la  New  Trial  Not  In  Accordance  with  Conditions.- 
A  new  trial  Is  grranted  to  the  defendant  in  an  action 
of  assumpsit  on  condition  that  he  pay  the  costs  of  the 
first  trial,  and  avree  that  any  future  trial  be  tried 
solely  by  the  issue  already  made  up  by  nonassump- 
sit without  any  additional  plea.  On  trial  of  the 
cause  in  another  court  the  defendant  on  motion  Is 
permitted  to  file  another  plea.  This  cannot  be 
irranted  and  the  Judgment  will  be  reversed,  and  the 
cause  sent  back  to  be  tried  on  nonassumpsit  or  any 
new  matter  which  has  occurred  since  the  new  trial 
was  granted.    Prunty  v.  Mitchell.  80  Oratt  847. 

On  Erroneous  Instructions.— in  an  action  of  assump- 
sit brought  upon  a  paper,  purporting-  to  be  a  bill  of 
exchange,  but  which  is  not  a  bill  of  exchauffe,  and 
which  does  not  import  a  valuable  consideration,  nor 
a  promise  by  the  drawer  to  the  payee  to  pay,  if  the 
money  is  not  paid  by  the  drawee,  the  court  in- 
structed the  Jury  that  they  mlffht  infer  a  considera- 
tion movluff  from  the  plaintiff  to  the  defendant 
The  court  erred  and  the  Judgment  will  be  reversed, 
as  the  Jury  could  only  regard  it  as  their  duty  to 
make  the  inference,  and  hence  peremptory  upon 
them,  regardless  of  the  weight  of  evidence.  Aver- 
ett  V.  Booker,  16  Oratt  168. 

In  an  Action  against  Intermediate  Number  of  Obli- 
gors In  a  Bond.— The  action  of  assumpsit  on  a  Joint 
and  several  bond  must  be  brought  either  agrainst 
all  theoblifforsffenerally.orone  of  them  singly,  and 
not  against  any  intermediate  number.  If  an  error 
in  this  respect  appears  on  the  record,  the  Judff- 
ment will  be  reversed,  notwithstanding  such  error 
was  not  pleaded  in  abatement.  Lef  twlch  v.  Berke- 
ley, 1  H.  &  M.  61. 

In  an  Action  When  No  Consideration  L«id.— In  an 
action  of  assumpsit  if  no  consideration  for  the 
promise  be  laid  in  the  declaration.  Judgment  oug'ht 
to  be  arrested,  notwiths  tan  ding  it  be  founded  on  a 
written  agreement.  Moseley  v.  Jones,  5  Munf.  28. 
See  Hall  v.  Smith.  8  Munf.  560. 

On  Demurrer  without  Trial  of  Issue.— Where  issue 
was  Joined  in  an  action  of  assumpsit  on  the  plea  of 
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the  general  issue,  two  special  pleas  were  filed  by  the 
defendant  to  which  the  plaintiff  demurred.  It  was 
an  error  for  the  court  to  overrule  the  demurrer 
and  ffive  final  judirment  for  the  defendant  as  no 
final  judfirment  should  have  been  arlven  without  the 
Issue  on  the  plea  of  nonassumpsU  havlmr  been 
tried,  or  otherwise  disposed  of.  Morirantown  Bk. 
V.  Foster,  35  W.  Va.  857. 13  S.  E.  Rep.  996. 
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*Walton  V.  Hale. 

July  Term,  1862,  Lewlsburff. 


(Al>sentSAMnBii8,  J.) 

I.  Caveat— Upon  What  It  Rests.*— In  a  case  of  caveat 
the  caveat  resu  upon  the  grround  of  the  better 
rlffht  in  the  caveator  to  the  land  surveyed.  Unless 
he  can  show  such  better  risrht  the  caveatee  is 
entitled  to  the  judirment  though  it  mi^ht  appear 
that  as  against  a  party  showing  a  right  his  entry 
and  survey  were  defective. 

a.  Same— Tenant  In  Common.— Qujebb:  If  a  tenant  in 
common  of  an  undivided  interest  in  land  may  not 
maintain  a  caveat  against  the  issuing  of  a  grant  to 
a  third  person,  upon  a  survey  of  part  of  the  land 
embraced  within  the  limits  of  the  grant  in  which 
he  holds  an  undivided  Interest 

a.  Evidence— Redtals  In  Deeds,  t— In  a  controversy 
between  a  party  claiming  under  a  conveyance 
from  a  commissioner  for  the  sale  of  delinquent 
lands  and  a  party  claiming  under  an  adverse  title, 
the  recitals  in  the  deed  of  the  commissioner  are 
not  evidence  against  the  party  claiming  adversely 
to  the  deed. 

•^yeat— Upon  What  It  Rests.- See  the  proposition 
laid  down  in  the  first  headnote  approved  in  Beck- 
with  V.  Thompson,  18  W.  Va.  123. 

5«iiie— What  It  flust  State.— See  principal  case  cited 
in  foot-note  to  Carter  v.  Ramey,  15  Gratt  846;  Trot- 
ter V.  Newton,  80  Gratt  688. 

Same— Infirmity  of  Caveatee's  Title.— See  principal 
case  cited  in  foot-note  to  Carter  v.  Ramey,  16  Gratt 
8M;  Harper  v.  Baugh,  9  Gratt  618. 

tBvldence— Recitals  In  Deeds.— In  Holly  River  Coal 
Co.  V.  Howell.  36  W.  Va.  601,  15  S.  E.  Rep.  218.  theprin- 
clpal  case  is  cited  to  the  point  that  recitals  in  the 
deed  of  a  commissioner  of  delinquent  and  forfeited 
lands  are  not  evidence  against  a  party  claiming 
adversely  to  the  deed.  And  in  Miller  v.  Williams, 
16  Gratt  225,  the  principal  case  is  cited  as  authority 
for  the  proposition  that  recitals  In  a  deed,  of  author- 
ity to  make  such  deed.  Is  not  evidence  against  those 
asserting  an  adverse  claim. 

See  the  principal  case  also  cited  in  McDodrill  v. 
Pardee,  etc.,  Cq.,  40  W.  Va.  676,  21  S.  B.  Rep.  882;  Ma- 
son V.  Bridge  Co.,  20  W.  Va.  237. 

In  Sulphur  Mines  Co.  v.  Thompson,  98  Va.  816,  25 
S.  E.  Rep.  282,  it  is  said:  "Pew  principles  of  law  are 
more  firmly  settled  than  that  in  the  case  of  a  naked 
power,  not  coupled  with  an  Interest  the  law  requires 
that  every  prerequisite  to  the  exercise  of  the  power 
should  precede  it;  that  when  the  validity  of  a  deed 
depends  upon  acts  inj>ais,  the  party  claiming  under 
it  is  bound  to  prove  performance  of  those  acts:  and 
that  unless  there  be  some  statute  making  the  reci- 
tals In  the  deed  of  the  person  making  the  sale  prima 
facie  evidence  of  the  regularity  of  the  proceedings, 
the  acts  in  pais  relied  on  to  sustain  the  sale  must  be 
proved  by  evidence  aliunde.  Flanagan  v.  Grlmmet, 
10  Gratt  421,  425-6,  and  cases  cited;  Walton  v.  Hale,  9 
Gratt.  194, 197-98;  Reusens  v.  Lawson,  91  Va.  226,  236, 1 


4.  Dellnqnent  Lands— Sale—Convesrance  by  Coamto. 
sloner  to  One  Other  Than   Purchaser— Effect. t—A> 

commissioner  for  the  sale  of  delinquent  lands 
conveys  under  a  power:  and  a  deed  executed  by 
him  to  other  persons  than  those  reported  by  him 
to  have  been  the  purchasers  of  the  land,  can  avail 
nothing  where  his  authority  to  make  it  does  not 
appear,  unless  there  has  been  such  a  long  acquies- 
cence and  possession  under  the  deed  as  to  Justify 
a  presumption  In  Its  favor. 

This  was  a  proceeding  upon  a  caveat  en- 
tered in  the  Circuit  court  of  Carroll  county, 
by  George  Walton  against  the  issuing  of  a 
patent  to  B^ielden  L.  Hale  for  a  tract  of  land 
in  that  county.  The  facts  are  stated  in  the 
opinion  of  Judge  Allen.  There  was  a  judg*- 
ment  in  favor  of  Hale ;  whereupon  Walton 
applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

Flojd  and  B.  R.  Johnston,  for  the  appel- 
lant. 

There    was    no    counsel    for    the    appel- 
lee. 


195  *A]LLEN,  J.  The  appellant  entered 
a  caveat  in  the  Circuit  court  of  Carroll 
against  the  issuing  of  a  grant  to  the  appel- 
lee. The  caveat  rests  upon  the  ground  of 
the  better  right  in  the  caveator  to  the  land 
surveyed.  Unless  he  can  show  such  better 
right,  the  judgment  in  favor  of  the  caveatee 
must  be  affirmed,  though  it  might  appear 
that  as  against  a  party  showing  a  right 
his  entry  and  survey  were  defective. 

It  appears  from  the  facts  found  by  the 
jury,  that  the  land  embraced  by  the  entry 
and  survey  of  the  caveatee  lies  within  the 
boundaries  of  a  grant  to  Thomas  Ruston 
and  John  D.  Blanchard,  dated  the  11th 
December  1795.  That,  on  the  5th  Septem- 
ber 1795,  the  said  Thomas  Ruston  conveyed 
the  whole  tract  to  his  son  Thomas  Ruston, 
Jr.,  and  two  daughters,  Mary  and  Charlotte 
Ruston,  which  deed  appears  upon  its  face 
to  have  been  merely  voluntary.  It  contains 
no  covenant  of  warranty,  and  it  bears  date 
and  was  acknowledged  before  the  emanation 
of  the  grant.  On  the  12th  of  June  1839,  the 
commissioner  of  delinquent  and  forfeited 
lands  for  Grayson  county  made  a  report  to 
the  judge  in  vacation,  of  lands  forfeited  to 
the  I/iterary  fund  for  the  nonpayment  of 
taxes  charged  thereon,  and  for  the  failure 
to  enter  them  on  the  books  of  the  commis- 
sioner of  the  revenue  for  said  county ;  which 
report  being  examined  was  affirmed,  and 
ordered  to  be  recorded ;  and  the  commissioner 
was  directed  to  proceed  to  sell  the  several 
tracts  of  land  mentioned  in  the  report. 
Amongst  those  tracts  is  one  moiety  of  the 
tract  granted  to  Ruston  and  Blanchard,   re- 

21  S.  E.  Rep.  347;  Deputron  v.  Younff.  134  U.  S.  241, 
26^^.'*  See  monographic  note  on  "Deeds**  appended 
to  Fiott  V.  Com.,  12  Qratt  561. 

$Dellnqu6nt  Lands— Sale— Conveyance  by  Coounle- 
sloner  to  One  Other  Then  Purchaser.— In  accord  with 
the  proposition  laid  down  In  the  fourth  headnote, 
see  the  principal  case  cited  in  Hltchcoz  v.  Rawson. 
14  Gratt.  532;  Miller  v.  Williams,  15  Gratt.  226;  Hall 
V.  Hall,  12  W.  Va.  17;  Lennitf  v.  White  (Va.),  90  a  B. 
Rep.  842,  1  Va.  Dec.  005. 
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ported  in  the  names  of  Mary  and  Charlotte 
Roston  (the  two  daughters  of  Thomas  Rus- 
ton),  and  the  other  moiety  in  the  name  of 
Thomas  Rnston.  On  the  5th  of  September 
1839,  the  commissioner  returned  to  said 
court  his  report  of  sales  made  in  pursuance 
of  the  order  of  the  judge  aforesaid,  from 
which  it  appeared  that  the  two  tracts  re- 
ported   in   the   names    of  Mary   and 

196  Charlotte    *Ruston,     and   of   Thomas 
Ruston,  had  been  exposed  to  sale,  and 

had  been  purchased  by  R.  Raper,  P.  Graham 
and  F.  Allison.  No  further  order  seems  to 
have  t>een  made  by  the  court  in  the  premises 
after  the  return  of  the  report  of  sales.  The 
8th  section  of  the  act  to  amend  and  explain 
the  laws  concerning  western  land  titles, 
and  for  other  purposes,  passed  March  30, 
1837,  Sess.  Acts,  page  9,  provided  that  it 
should  be  the  duty  of  the  court,  by  whose 
order  the  sale  was  made,  to  direct  its  com- 
missioner to  convey  to  the  purchaser,  who 
should  have  paid  up  the  whole  amount  of 
the  purchase  money.  But  such  order  of  the 
court  was  rendered  unnecessary  by  the  act 
concerning  delinquent  lands,  passed  March 
15,  1838,  Sessions  Acts,  page  16 ;  the  9th 
section  of  which  authorizes  the  commis- 
sioner to  receive  the  purchase  money,  and 
provides  that  the  purchaser  shall  be  entitled 
to  his  deed  for  the  land  so  purchased  and 
paid  for,  upon  application  to  the  commis- 
sioner. On  the  19th  of  November  1840,  the 
commissioner,  professing  to  act  under  the 
authority  of  said  proceedings,  made  a  deed 
to  a  certain  Greoigge  Walton  for  the  use  of 
and  in  trust  for  Francis  Allison,  sr.,  and 
for  all  persons  holding  an  interest  in  the 
Wjthe  lead  mines,  and  now  operating  under 
the  name  and  style  of  the  Wythe  lead  mines 
company.  The  deed  recites  the  proceed- 
ings, the  sale  made  in  pursuance  thereof, 
of  one  of  the  tracts  in  the  names  of  Mary 
and  Charlotte  Ruston,  for  the  nonpaymeTnt 
of  taxes  charged  thereon,  the  other  in  the 
name  of  Thomas  Ruston,  forfeited  for  non- 
entry  on  the  commissioner's  books ;  that  F. 
Allison,  sr.,  and  the  persons  having  an  in- 
terest in  the  lead  mines  became  joint  pur- 
chasers according  to  certain  proportions, 
vhich  are  specified,  and  the  parties  named ; 
and  the  purchase  money  having  been  paid, 
and  the  purchasers  having  expressed  a  de- 
sire, in  order  to  promote  their  convenience, 
that  the  legal  title  should  be  made  to 

197  Walton  *for   tl^e  use   and    benefit   of 
Allison,  and  the   persons   having  an 

interest  in  lead  mines,  the  said  Walton 
being  one  of  those  described  as  having  an 
inte^st,  the  commissioner  proceeds  to  con- 
vey the  land  to  Walton  in  trust  for  Allison, 
and  the  persons  having  an  interest  in  the 
lead  mines,  in  the  proportions  before  named 
and  described.  D.  Graham,  who,  by  the 
commissioner's  report  of  sales,  appears  to 
have  l>een  one  of  the  joint  purchasers,  is 
not  named  in  the  deed,  nor  does  it  appear 
what  has  become  of  his  interest.  These  are 
^the  facts  touching  the  right  of  the 
caveator;  nothing  is  found  respecting  the 
possession  of  the  premises,  or  whether  any 
person   has  ever  entered  under  the  Ruston 


and  Blanchard  patent.  Nor  does  it  appear 
what  has  become  of  the  interest  of  Blanch- 
ard in  the  land  granted.  If  the  caveator 
could  connect  himself  with  the  patent  of 
Ruston  and  Blanchard,  then  although  it 
might  appear  he  was  but  a  tenant  in  com- 
mon of  s>n  undivided  interest  in  the  land, 
such  interest  would  perhaps  be  sufficient  to 
authorize  him  to  enter  a  caveat  against  the' 
issuing  of  a  grant  upon  a  survey  of  part  of 
the  land  embraced  within  the  limits  of  the. 
grant.  No  partition  having  been  made  set- 
ting off  his  individual  share,  his  interest  in 
the  whole  would  constitute  such  a  better 
right  as  to  entitle  him,  for  the  benefit  of 
himself  and  cotenants,  to  resort  to  a  caveat 
to  prevent  the  emanation  of  a  grant  to  a 
subsequent  locator,  who  had  entered  the 
same  as  waste  and  unappropriated  land. 

But  in  this  case  it  seems  to  me  the  caveator 
has  utterly  failed  in  connecting  himself 
with  the  Ruston  and  Blanchard  title.  The 
commissioner  to  make  sales  under  the  de- 
linquent land  laws,  under  which  these  pro^ 
ceedings  were  had,  has  no  interest  in  th^ 
subject  of  sale.  He  acts  like  a  commis- 
sioner to  make  sales  under  a  decree   of   the 

Chancery  court,  and  is  clothed  with  a 
198      *mere  naked   authority.     Having   no 

interest  in  the  land  conveyed,  the 
deed  of  the  commissioner  could  avail  noth- 
ing where  his  authority  to  make  it  did  not 
appear,  unless  there  had  been  such  a  lon^ 
acquiescence  and  possession  under  the  deed 
as  to  justify  a  presumption  in  favor  of  the 
deed,  as  was  the  case  in  Robinett  v.  Pres- 
ton, 4  Gratt.  141.  In  this  case  no  such  pre- 
sumption can  be  raised.  The  caveator  has 
rested  his  right  upon  the  deed  and  the  pro- 
ceedings which  led  to  it.  In  such  a  case, 
and  as  against  a  stranger  setting  up  an 
adverse  claim  to  the  title  asserted,  the  re- 
citals in  the  deed  are  no  evidence.  Carver 
V.  Jackson,  4  Peters'  R.  1,  83;  Wilej'  vl 
Givens,  6  Gratt.  277.  In  the  case  of  M%id- 
ters  V.  Vaner,  5  Gratt.  168,  a  decree  of  the 
Chancery  court  and  the  marshal's  deed  werie 
oflFered  in  evidence.  The  decree  did  not 
describe  the  specific  land  directed  to  be  con- 
veyed; but  it  was  described  with  sufficien^t 
certainty  in  the  deed.  This  court  held  that 
the  recitals  in  the  marshal's  deed  were  no 
evidence  as  against  a '  third  person  assert- 
ing an  adverse  claim,  of  the  authority  of 
the  marshal  to  convey  the  specific  tract; 
and  that  as  the  decree  left  it  uncertain,  it 
was  necessary  to  produce  the  whole  record, 
or  so  much  thereof  as  would  show  that  the 
land  conveyed  was  the  land  embraced  in  the 
suit,  before  the  deed  could  be  used  as  evi- 
dence. In  the  case  under  consideration,  the 
report  of  sales  set  out  that  Raper,  Graham 
and  Allison  were  the  purchasers.  By  the 
8th  section  of  the  act  of  March  30,  1837, 
it  was  the  duty  of  the  court  to  direct  the 
commissioner  to  convey  to  the  purchasers 
upon  the  payment  of  the  purchase  money ; 
and  the  9th  section  of  the  act  of  15th  March 
1838  declares  that  the  purchaser  shall,  on 
application  to  the  commissioner,  be  entitled 
to  his  deed  upon  the  payment  of  the  pur- 
chase money.    By  each  act  the  authority  of 
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the  commissioner  is  limited  to  a  con- 
19^      veyance  to  the  purchasers,    ''^he  deed 

in  this  case  is  to  a  stranger,  if  regard 
b6  had  to  the  record  of  the  proceedings, 
which  are  relied  on  as  authorizing  the  com- 
missioner to  convey.  The  name  of  Walton 
nowhere  appears  as  purchaser,  or  as  having 
any  interest  in  the  subject.  The  recitals  of 
the  deed  must  be  looked  to  as  furnishing 
evidence,  not  only  of  his  authority  to  make 
the  deed  to  a  stranger  to  the  proceedings, 
but  also  of  his  authority  to  make  it  to  him 
as  trustee  for  himself  and  others,  according 
to  certain  proportions  therein  named.  But 
the  conveyance  does  not  show,  even  by  way 
of  recital,  what  disposition  has  been  made 
of  the  interest  of  D.  Graham,  one  of  the 
joint  purchasers,  or  why  his  name  has  been 
omittM.  But  for  the  recitals  it  would  be  a 
conveyance  by  an  officer  vested  with  a  naked 
authority,  undertaking  to  convey  to  a  per- 
son having  no  connection  with  the  proceed- 
ings from  which  he  derived  his  authority, 
and  who  does  not  appear,  from  any  legal 
evidence  as  against  the  caveatee,  to  have 
had  any  interest  in  the  subject.  The  deed 
alone  would  not  preclude  the  persons  who 
purchased  at  the  sale  from  calling  for  a 
proper  deed.  The  apparently  unauthorized 
act  of  the  commissioner  could  not  destroy 
their  rights.  Were  they  before  the  court, 
or  had  the  caveator  established  a  right  to 
claim  under  the  sale  by  the  commissioner, 
the  regularity  of  that  sale  and  the  interest 
which  passed  by  it  would  be  proper  subjects 
of  enquiry.  The  sale  being  in  the  names 
of  the  children  of  Thomas  Ruston,  it  would 
be  necessary  to  ascertain  the  effect  of  the 
deed  to  them.  And  the  sale  having  been 
made  of  the  entire  tract,  a  question  might 
arise>  which  has  been  discussed  in  other 
cases%  whether  all  interest  forfeited  to  the 
commonwealth,  either  in  the  name  of  the 
person  reported  by  the  commissioner,  or  of 
any  other  persons,  passed  by  such  sale  to 
the   purchaser.      But  as  the   caveator   has 

failed  to  show,  by  legal  evidence,  any 
200      *right  whatever  to  the  land  surveyed, 

or  any  portion  of  it,  even  supposing 
the  sale  to  have  been  regular,  and  to  have 
entitled  the  purchasers  upon  procuring  their 
deed  to  the  land  sold,  the  judgment  in  favor 
of  the  caveatee  should,  I  think,  be  affirmed 
with  costs. 

DANIEL  and  LEE,  Js.,  concurred  in  the 
opinion  of  Judge  Allen. 

MONCURE,  J.,  dissented. 
Judgment  affirmed. 


201  *Butcher  v.  Creel's  Heirs. 

July  Term,  1862.  Lewlsburflr. 
DeedA— Construction — Rejorvatlons  —  Uncertainty*  — 

C««e  at  Bar— c.  beinsr  the  owner  of  land  on  one 
side  of  a  river,  on  whtcb  there  Is  a  mill,  saw  mill. 

*In  Henn  v.  Hatcher.  81  Va.  26.  28,  It  was  held  that 
ancertaint3'  In  a  reservation  in  a  deed  may  be  cured 
by  the  election  of  the  grrantor,  but  that  such  election 
muxt  he  made  within  a  reasonable  lime.    The  court 


Ac,  propelled  by  water  from  the  river,  collected  by 
means  of  a  dam  bnllt  in  and  across  It,  and  abattlnir 
against  the  opposite  banks  where  an  acre  of  land 
had  been  condemned  for  an  abutment,  according' 
to  the  statute,  conveyed  to  B  a  portion  of  tlie  land 
described  as  containing  five  acres,  with  all  and 
singular  the  appurtenances  thereto  belonirinir,  in- 
clndinff  the  mill,  saw  mill.  Ac.,  and  all  other  bnild- 
inffs  of  whatsoever  nature,  on  or  attached  to  the 
premises;  "reserving  to  himself  the  ri^ ht  to  build 
or  erect  a  saw  mill  on  the  opposite  side  of  tbe  said 
river,  or  at  the  further  end  of  the  dam  of  the 
aforesaid  saw  and  grist  mill."  HsiiD:  Tbere  is 
not  such  certainty  in  the  description  of  the  part 
of  the  land  intended  to  be  excepted  out  of  the  con- 
veyance as  to  withdraw  it  from  the  operation  of 
the  deed:  and  it  cannot  therefore  be  recovered  in 
ejectment  by  C  or  his  heirs. 

This  was  an  action  of  ejectment  in  tbe 
Circuit  court  of  Wood  county,  brought  by 
the  heirs  of  John  B.  Creel  against  Peyton 
Butcher.  On  the  trial  the  jury  found  a 
special  verdict,  on  which  the  court  rendered 
a  judgment  for  the  plainti£Fs ;  and  there- 
upon, Butcher  applied  to  this  court  for  a 
supersedeas,  which  was  awarded.  The  facts 
of  the  case  are  stated  by  Judge  Samuel,  in 
his  opinion. 

Fry,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

8AMUKLS,  J.  The  record  sets  forth  this 
case.  John  B.  Creel  was  the  owner  of  a 
tract  of  land  on  the  northwest  side  of  the 
Little  Kanawha  river  in  Wood  county.  On 
this  land  were  a  grist  mill,  saw  mill  and 
carding  machine,  which  were  propelled   by 

the  water  of  that  stream,  collected  by 
202      means  of  a  dam  built  in  *and  across 

it,     abutting    against    the    opposite 
bank,  where  an  acre  of  land  had  been  con- 
demned for  an  abutment,  according  to  the 
provisions  of  the  statute,  2  Rev.  Code,    ch. 
235.    Creel,    so   being   the  owner,  sold  and 
conveyed   to  T.  Boulware   and  Bushrod  W. 
Creel  a  portion   of  the  land,  described  as 
containing    about  five  acres,    with  all  and 
singular  the  appurtenances  thereto  belong- 
ing, including  the  saw  mill,  grist  mill  and 
carding  machine, and  all  other  buildings  of 
whatsoever   nature,  on  or  attached   to    the 
premises,    '  'reserving  to  himself  the  right 
to  build  or  erect  a  saw  mill  on  the  opposite 
side  of  the  said  river,   or  at  the  further  end 
of  the  dam  of  the   aforesaid  saw  and   grist 
mill."    J.  B.  Creel  died,  leaving  the  lessors 
of  the  plaintiff  his  heirs  at  law,  to  whom  his 
real   estate   descended.     Boulware   and  B. 
W.    Creel    sold    and   conveyed    to    Peyton 
Butcher,  the  plaintiff  in  error,  their  interest 
in  the  property,  excepting  out  of  their  con- 
veyance  the   rights  reserved   by   John    B. 
Creel  in  his  conveyance   to  them.     An  ac- 
tion of  ejection  was  brought  by  Creel's  heirs 
against  Butcher,  for  the   purpose  of  recov- 
ering the  acre  of  land  against  which   the 
dam  abutted. 

said   there  was  nothing  in  the  principal   case  at 
variance  with  this  proposition. 

See  monographic  fiote  on   "Deeds**  appended  to 
Flott  V.  Com.,  12  Gratt  564. 
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Thns  the  question  is  presented,  whether 
anj  interest  remained  in  John  B.  Creel 
which  descended  to  his  heirs  at  law,  and 
which  mig^ht  be  recovered  by  them  in  an 
action  of  ejectment. 

The  deed  f]:x>m  John  B.  Creel  to  Boulware 
and  Creel  is  in  terms  sufficiently  compre- 
hensive to  pass  to  them  the  fee  simple  title 
to  the  acre  of  land.  Whitney  v.  Olney,  3 
Mason's  R.  28 ;  Moore  v.  Fletcher,  4  Shepl. 
K.  63. 

Unless  the  defendants  in  error  can  main- 
tain that  a  valid  exception  was  made  by 
John  B.  Creel,  they  cannot  recover.  Con- 
sidering that  the  condemnation  of  land  for 
an  abutment  is  authorized  because  of  the 
necessity  that  the  public  shall  have  the  use 
of  mills ;  that  the  individual  advantage 
203  of  the  mill  owner  in  nowise  *enters 
into  the  reason  for  allowing  such  con- 
demnation ;  that  although  the  mill  owner  is 
vested  with  the  fee  simple  title  in  the  land 
condemned,  yet  he  holds  it  by  a  tenure  re- 
quiring him  to  keep  his  mill  in  a  service- 
able condition;  it  may  well  be  doubted 
whether  the  mill  owner  could  sell  off  the 
land  condemned  for  an  abutment,  or,  sell- 
ing the  mill,  could  except  the  land  con- 
demned. It  is  not  necessary,  however,  to 
decide  that  question  in  this  case.  If  John 
B.  Creel  had  the  power  to  separate  the  title 
to  the  mill  from  that  to  the  abutment,  by 
eelling  one  and  excepting  the  other,  yet  in 
this  case  no  such  exception  was  made. 
There  is  not  such  certainty  in  the  descrip- 
tion of  the  part  intended  to  be  excepted  as 
to  withdraw  it  from  the  operation  of  the 
deed:  it  is  in  nowise  identified  or  distin- 
guished from  other  portions  of  the  acre.  If 
it  might  be  identified  by  entry  and  taking 
possession  of  so  much  of  the  land  as  might 
be  necessary  for  the  saw  mill  about  to  be 
erected*  yet,  as  no  such  entry  has  been 
made  or  possession  taken,  a  recovery  cannot 
be  had  by  the  plaintiff.  Authorities  sus- 
taining the  positions  here  laid  down  will 
be  found  in  Shep.  Touch.  77  to  80 ;  Hays' 
lessee  v.  Storrs,  Wright's  Ohio  R.  711; 
Adams  on  E^ject.  16 ;  Case  v.  Haight,  3  Wend. 
R.  632;  Thompson  v.  Gregory,  4  Johns.  R. 
»;Dygert  v.  Matthews,  11  Wend.  R.  35; 
4  Com.  Digr.  title  Fait,  E.  5,  6,  7 ;  Jackson 
ex  dem.  Saxton  v.  May,  16  John.  R.   184. 

I  am  of  opinion  to  reverse  the  judgment 
of  the  Circnit  court  with  costs,  and  to  ren- 
der a  judgment  for  the  plaintiff  in  error, 
with  the  costs  expended  in  the  Circuit  court. 

AlrlrE^N,  DANlEIf  and  LEE,  Js.,  con- 
curred in  the  opinion  of  Samuels,  J. 

MONCURE,  J.,  dissented. 
Judgment  reversed. 


204  *Sexton  v.  Sexton. 

July  Term.  1862,  Lewisbnrflr. 
(Absent  Samttbls,  J.) 
^Brtnentalp— 5ale  of  One   Partner's  Interest  to  the 
Other— Oood  Pelth*— Cese  at  Bar.— Two  partners 

"Partoershlp— Sale  of  One  Partner's  Interest  to  the 
Other— Good  FaIth.-*-For  the  proposition  that,  where 


carry  on  an  extensive  business,  embracin?  various 
subjects,  and  they  keep  no  reffular  set  of  books. 
One  of  them  attends  exclusively  to  the  out  door 
business,  makes  the  contracts  and  executes  notes 
for  the  Qrm.  of  which  no  regular  account  is  kept. 
They  at  length  quarrel,  and  the  inn  door  partner 
insists  upon  a  dissolution  of  the  partnership,  and 
there  is  a  proposition  to  buy  or  sell.  The  out  door 
partner,  in  makiuflran  estimate  of  the  value  of  the 
partnership  property  for  his  own  flruidance  in  any 
proposition  he  may  make  or  receive,  attempts  to 
make  out  a  list  of  the  debts  due  from  the  coocern, 
and  he  estimates  them  at  about  one  half  that  they 
turn  out  to  be;  but  it  does  not  appear  that  he  rep- 
resents them  to  his  partner  at  any  amount,  or 
that  his  partner  did  or  would  have  confided  in  any 
representation  he  made.  After  makinflr  his  esti- 
mate he  makes  an  offer  to  sell  or  buy  at  a  specific 
price,  and  his  partner  agrees  to  buy  at  the  price 
offered:  and  the  contract  is  executed.  Hxld: 
That  under  the  circumstances  the  selling  partner 
was  bound  to  the  utmost  rood  faith  on  his  part 
He  was  bound  not  only  to  disclose  truly  any  in- 
formation in  his  possession  that  miffht  be  called 
for.  but  if  he  perceived  that  the  purchasing  part- 
ner was  laboring  under  incorrect  views  in  refer- 
ence to  the  amount  of  the  debt  due  by  the  concern, 
by  which  he  miirhtbe  misled  into  too  hiirh  an  offer 
for  the  interest  to  be  sold,  it  was  his  duty  to  fur- 
nish all  the  data  he  miirht  have  by  which  such 
views  miffht  be  corrected  and  the  mischief  pre- 
vented: and  in  this  case  he  does  not  appear  to 
have  violated  his  duty. 

This  was  a  suit  in  equity  instituted  in 
November  1842,  in  the  Circuit  court  of 
Wythe  county,  by  John  Sexton  against 
David  Sexton.  The  bill  charged  that 
Joseph  Sexton,  who  resided  at  Wythe  court- 
house, died  in  1829,  and  by  his  will  devised 
his  real  property  to  his  two  sons,  the  com- 
plainant and  defendant,  and  directed  that 
his  business,  which  was  large,  and  con- 
sisted in  a  tannery,  saddlery  and  shoemak- 
ing  establishment,  and  other  business 
connected  therewith,  should  be  carried 
205  *on,  as  it  had  been,  for  the  next  three 
years  for  the  benefit  of  his  widow  who 
was  then  living.  That  the  business  was  so 
carHed  on  for  some  time,  and  was  conducted 
principally  by  David  Sexton,  during  which 
time  the  complainant  was  a  minor  and  tor 
the  greater  part  of  that  period  was  residing 
in  Alabama,  where  he  was  then  learning  his 
trade.  That  it  was  the  request  of  their 
father  that  after  the  said  three  years  had 
expired,  the  complainant  and  defendant 
should  continue  the  business  in  partnership ; 
and  that  they  accordingly  did  business  in 
partnership  from  1831  to  1839. 

That  from  the  fact  that  David  Sexton  was 
the  eldest  and  had  acquired  a  full  knowl- 
edge of  the  business,  he  naturally  assumed 
the  almost  exclusive  control  of  it,  which 
had  become  very  extensive  and  connected 
with  various  other  subjects,  such  as  the 
purchase  of  cattle,  butchering  for  the  town, 
peddling  the  various  articles  of  the   estab- 

one  partner  sells  his  interest  to  the  other  partner, 
the  utmost  ffood  faith  is  required,  seethe  principal 
case  cited  and  approved  in  Tennant  v.  Duniop,  97 
Va  244,  83  S.  £.  Rep.  620. 
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■  lishment,  such  as  leather,    shoes   and   sad- 
dlety>  in  different  parts  of  the  country ;  and 
that   during  all  this  time,  the  attention  of 
the    complainant  was  confined  and  limited 
to  the  business  of  the  shop,   and   of   neces- 
sity,   he   knew  but   little   of   the   business 
generally.     That  all    the   money   that   was 
from  time  to  time  collected  in  the  establish- 
ment, was  generally  demanded  and  received 
at   the  end  of  each  day  by   David   Sexton, 
and   its  application  never  made   known    to 
the  complainant.     That  many  of  the  hands 
in    the  establishment  and  the  young    men 
engaged  in  peddling  were  charged   to  keep 
the  whole  business  as  much  a  secret  from  the 
complainant  as  possible,     that  these  things 
excited  at  the    time    the   suspicion   of  the 
complainant,  but  he  could  not  suppose  there 
Yras  any  design  to  defraud   him.     That  the 
partnership  was  continued  during  the  period 
aforesaid,    certainly  not  on  such  terms   of 
harmony  and  good  feeling  as  would   have 
been    desirable  in  a  partnership   conducted 
by  brothers.     That   in   the    course    of  the 
business  David  Sexton  had,  as  it  had 
206      *since  appeared,  executed  his  own  in- 
dividual note  in   numerous  instances 
on  contracts  which  it  was  alleged   were   on 
account   of  the  firm ;  and  this  too  after  he 
had    married  and  had   acquired   a   separate 
property  of  his  own,  upon  which  he   began 
to  trade.     That  the  longer  the  business  was 
continued   the  more  diffused  it  appeared  to 
become,  and  consequently  the  complainant 
was  less  able  to  understand  its  capacity  and 
extent.     He    therefore  determined  to  make 
an  effort  to  sever  a  connection,  the  business 
of  which  was  so  concealed   from   him,    and 
which  it  was  at  least  possible  might  involve 
him  in  inextricable  difficulty,  in    addition 
to  the  daily  indignities  and  insults  which 
were  lavished  upon  him  by  the  said  David. 
That  though   aware  of  the  disadvantage 
under  which  he  would  labor  in  contracting 
with  the  said  David,  who  was  well  apprised 
of  all  the  liabilities  of  the  concern,  and  of 
the   debts  due  to  it,  all  of  which  had    been 
so  cautiously  concealed  from  the  complain- 
ant, yet  he  resolved  to  make  the  effort,  and 
in  May  1839,  propositions  were  interchanged 
between  them  for  a   sale   and   purchase    of 
the  entire  interest  of  the   concern.     That, 
preparatory   however    to   the  making    the 
propositions,    complainant  said  to  the  said 
David,  that   inasmuch  as  the  business,    at 
least  all  that  part  of  it  which  had  been  done 
by  him  exclusively,  and  of  which  the  books 
of  the  concern  gave  no  information,  and  of 
which  complainant  had  no  personal  knowl- 
edge, he  must  give  him  information  on  the 
subject  that  complainant   might  know   the 
value  of  the  concern,  as  well  as  its  capacity 
to  produce.     That  as   to   the   value   of   the 
property,  real  and   personal,    belonging   to 
the  concern,  as  well  as  the  amount  of  debt 
owing  of  which  the  books  gave  an  account, 
complainant  did  not  desire  any  information 
nor  did  he  ask  any.     That  the  said  David 
Sexton  then   distinctly   informed  the   com- 
pilainant  that  there  were   8000  dollars  then 
owing   to   the   concern,    which    com- 
207      plainant  *was  able   to   see   from   the  | 


books,  and  did  see,  was  correct, 
then  distinctly  informed  complainant  tHat 
the  liabilities  of  the  concern  did  not  exceed 
3000  dollars;  he  having  stated  that  he  had 
a  list  of  all  of  them,  leaving  a  balance  in 
favor  of  the  concern  of  5000  dollars.  That 
upon  this  information  thus  derived,  and 
upon  which  complainant  implicitly  relied, 
the  treaty  for  the  contract  commenced  and 
was  consummated. 

That  complainant  was  anxious  to  purchase 
the  property  and  continue  the  business,  as 
according  to  the  information  given  by  the 
defendant,  of  which  he  did  not  then  doubt, 
it  showed  large  profits  during  its  previous 
existence,  and  complainant  did  not  conceal 
his  wishes  on  the  subject,  but  they  were 
communicated  to  the  defendant  by  their 
mutual  friends.  That  he  expressed  his  will- 
ing'ness  to  give  9000  dollars  in  payments 
such  as  were  named,  and  of  this  the  de- 
fendant was  informed;  and  he  immediately 
came  to  the  complainant  with  a  proposi- 
tion, either  to  give  or  take  the  said  sum  of 
9000  dollars. 

That  superadded  to  all  this,  there  was  a 
further  fraudulent  and  deceptive  induce- 
ment held  out  to  the  complainant  by  the 
defendant,  to  induce  him  to  make  what  the 
defendant  then  knew  to  be  a  bad  and  im- 
provident contract.  That  the  complainant 
observed  to  the  defendant  that  he  would 
have  it  in  his  power,  if  they  should  trade, 
to  oppose  complainant  in  business  and 
thereby  render  complainant's  business  far 
less  profitable,  as  the  business  at  the  place 
would  not  support  two  such  establishments 
as  they  would  each  endeavor  to  keep  up. 
To  which  the  defendant  replied  that  com- 
plainant need  not  give  himself  any  fears 
on  that  subject,  as  he  would  promise  and 
agree  that  he  never  would  oppose  complain- 
ant in  business  at  Wythe  court-house,  the 
place  where  their  business  was  carried  on. 
And  this  constituted  an  important  consider- 
ation and  inducement  to  the  purchase,  which 

was  shortly  thereafter  made. 
208  *That  under  the  circumstances 
hereinbefore  disclosed,  the  complain- 
ant, on  the  9th  of  May  1839,  entered  into  a 
contract  with  the  defendant,  for  the  pur- 
chase of  his  entire  interest  in  the  partner- 
ship concern  aforesaid,  at  the  price  of  9000 
dollars,  to  be  paid  in  five  equal  annual  pay- 
ments of  1800  dollars ;  and  the  complainant 
executed  to  the  defendant  his  five  notes,  each 
for  said  sum  of  1800  dollars. 

That  the  complainant  went  on  in  good 
faith  to  perform  his  part  of  the  contract, 
and  did  not  discover  for  some  time  the  in- 
iquitous fraud  that  had  been  practiced  upon 
him.  That  he  paid  the  first  two  notes 
which  fell  due.  That  although  he  had  not 
yet  ascertained  certainly  the  extent  of  the 
liabilities  of  the  partnership,  he  has  ascer- 
tained that  instead  of  being  3000  dollars 
they  would  far  exceed  5000  dollars,  as  he 
had  already  ascertained  and  adjusted  debts 
to  the  amount  of  5154  dollars  89  cents,  and 
that  there  was  probably  much  more  to  be 
heard  of.  That  of  very  many  of  these  debts 
the  complainant  had  never  heard  until  they 
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were  presented  for  payment ;  and  some  of 
them  were  the  bonds  of  the  defendant, 
which  he  alleg-ed  were  g"iven  for  the  part- 
nership business.  And  further,  that  the 
defendant  had,  in  violation  of  his  contract, 
established  himself  near  the  establishment 
of  the  complainant,  in  business  of  the  like 
character  with  complainant's,  to  compete 
with  and  oppose  him. 

That  if  complainant  had  been  apprised  of 
the  true  state  of  the  concern,  which  he  had 
no  earthly  means  of  ascertaining  except 
through  the  defendant,  he  could  not  have 
been  induced  to  make  the  contract ;  because 
his  means  would  not  have  authorized  him 
to  make  it;  and  because  he  would  not  have 
parchased  a  concern  which  to  all  appear- 
ances was  not  profitable. 

That  a  suit  had  been  brought  on  the  third 
note  of  1800  dollars  due  the  9th  of  May  1842, 
by  the  defendant,  and  judgment  had  been 
obtained,     upon    which    complainant    had 

given  a  forthcoming  bond. 
209  *The  pra3'er  of  the  bill  was  for  an 
injunction  to  the  judgment;  that  the 
contract  might  be  set  aside,  the  remaining 
two  notes  be  decreed  to  be  delivered  up  to 
the  complainant;  the  amount  paid  by  him 
returned  with  interest,  and  for  general  re- 
lief. 

David  Sexton  answered  the  bill.     He  ex- 
hibited a  copy  of  Joseph  Sexton's  will,  and 
allied  that   the  plaintiff  had  greatly  mis- 
represented its  provisions ;  and  he  proceeded 
to  point   out   the   errors.     He   alleged   that 
their  father  devised  to  them  but  one  house, 
and  no    personal   property;    and    that    the 
plaintiff  knew  that  all  the  real  and  personal 
estate  except  said  house,  had  been  acquired 
bj  them  after  the  death   of  their   father, 
and  were  the   proceeds  of  the    partnership 
bnsiness.     He  denied  that   the  plaintiff  did 
not  understand  the  business  of  the  partner- 
ship; and  alleged  that  whenever  complain- 
ant applied  to  him  in  a   proper  manner  and 
at  a  proper  time  for  information  in  relation 
to  any   branch  of   the  business  under    the 
defendant's  care,  he  gave  him  all   the   in- 
formation in  his  power.     He  proceeded  to 
answer  in  detail  the  various  charges  in  the 
bill,   denying  some  and  explaining  others. 
In  answer  to  the  charge  of  having  fraudu- 
lently  misrepresented    the   amount  of   the 
debts  of   the  partnership,    he  says  it  is  not 
true  he  informed  the  complainant  the  liabil- 
ities of  the  concern  did  not  exceed  3000  dol- 
lars.   That  a  regular  set  of  books  was  not 
kept,    and   it   was   impossible   to  ascertain 
certainly  the   amount   of    the    outstanding 
debts  against   the   firm.    That   he    hastily 
examined  the  books  and   papers,    to   ascer- 
tain as    near    as    practicable    the    amount 
owing  to  the  firm,  and    its   liabilities.     He 
does  not  remember  whether  or  not  the  com- 
plainant requested  him  to  give  a  list  of  the 
outstanding  Qebts.    That   he  did  endeavor 
from    his    recollection     to    ascertain     the 
amount  of  these  debts,   and  to  make  a    list 
of  them.     In  this  way  he  thinks  he  arrived 
at  the    conclusion    that    the    outstanding 
notes  and  bonds   owing   by   the  firm 
210     ^amounted  to  between  3000  dollars  and 


14000  dollars.  Open  accounts  were  not 
taken  into  his  calculation,  because  they  were 
shown  by  the  books.  That  he  never  repre- 
sented the  outstanding  debts  against  the 
firm  as  amounting  to  any  precise  sum,  be- 
cause he  did  not  know  their  exact  amount, 
and  because  his  estimate  was  made  from 
memory  only,  as  he  believes  was  well  known 
to  the  complainant.  In  making  the  esti- 
mate no  interest  was  calculated  on  any  of 
the  outstanding  debts.  He  said  he  had  no 
recollection  that  he  had  ever  heard  that 
complainant  would  give  9000  dollars  for 
defendant's  interest  in  the  concern.  That 
if  he  had  heard  it,  he  was  not  influenced 
by  it  in  determining  what  sum  he  would 
give  for  complainant's  or  take  for  his  own 
interest.  It  was  his  opinion  at  the  time, 
and  still  is,  that  the  whole  property  of  the 
firm  was  worth  more  than  18,000  dollars. 
He  fixed  the  sum  to  be  paid  considerably 
less  than  he  estimated  its  value,  from  the 
fact  <-hat  he  knew  such  a  sum  of  money 
would  be  difiicult  to  raise,  and  because  he 
believed  it  to  be  just  that  he  who  should 
bind  himself  to  pay  such  a  sum  of  money 
for  property  ought  to  have  a  good  bargain. 
At  that  time  the  property  and  debts  owned 
and  due  to  the  firm  were  worth,  after  dis- 
charging all  claims  against  it,  more  than 
20,000  dollars.  He  denies  that  he  ever 
agreed  with  or  promised  the  plaintiff  not 
to  engage  in  the  same  kind  of  business  at 
Wythe  court-house,  that  they  had  been  do- 
ing. He  denies  expressly  that  in  negotiat- 
ing the  contract  with  the  complainant  he 
was  guilty  of  any  concealment  or  fraud, 
but  he  avers  that  he  acted  openly,  fairly 
and  honestly  throughout  the  transaction.^ 

Whilst  the  cause  was  pending  in  the  Cir- 
cuit court,  the  defendant  recovered  judg- 
ments on  the  two  remaining  notes,  which 
were  enjoined   upon   the   grounds  stated  in 

the  bill. 
211  'The  cause  came  on  to  be  heard   in 

April  1846,  when  the  court  held  that 
the  contract  of  May  9th,  1839,  should  not 
be  rescinded,  and,  so  far  as  the  bill  sought 
a  rescission  of  the  contract,  it  was  dis- 
missed. But  the  court  held,  further,  that 
the  plaintiff  was  entitled  to  relief  to  the 
extent  of  one  moiety  of  the  indebtedness  of 
the  partnership  of  D.  A  J.  Sexton  beyond 
the  sum  of  3000  dollars.  And  the  case  was 
referred  to  a  commissioner  to  take  an  ac- 
count of  the  indebtedness  of  the  partnership 
on  the  9th  of  May  1839.  and  report  the  same 
to  the  court,  with  any  matter  specially 
stated,  deemed  pertinent  by  himself,  or  re- 
quired by  the  parties  to  be  so  stated. 

In  April  1848,  the  commissioner  returned 
his  report,  by  which  it  appeared  that  the 
firm  of  D.  A  J.  Sexton  were  indebted,  on 
the  9th  of  May  1839,  in  the  sum  of  6236  dol- 
lars 97  cents.  The  commissioner  also  re- 
ported a  special  statement,  at  the  instance 
of  the  defendant,  of  the  value  of  the  part- 
nership property  at  the  same  date,  which 
showed  that  after  allowing  for  all  the  debts 
due  from  the  partnership,  the  property  of 
the  concern  was  then  worth  18,729  dollars  3 
cents. 
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In  December  1848,  the  cause  came  on 
ag'ain  to  be  heard,  when  the  court,  adhering* 
to  the  opinion  previously  expressed,  that 
the  plaintiff  was  entitled  to  relief  to  the 
extent  of  one-half  of  the  debts  of  the  part- 
nership above  3000  dollars,  which  was  the 
sum  of  1618  dollars  48}^  cents,  perpetuated 
the  injunction  as  to  that  sum,  and  dissolved 
it  as  to  the  remainder.  David  Sexton  there- 
upon applied  to  this  court  for  an  appeal, 
which  was  allowed. 

The  material  evidence  in  the  cause  is 
stated  in  the  opinion  of  the  court. 

Floyd  and  Sheffey,  for  the  appellant. 
B.  R.  Johnston,  for  the  appellee. 

212  *DANIKl4,  J.,  delivered  the  opinion 
of  the  court. 

The  court  is  of  opinion  that  the  Circuit 
court  did  not  err  in  dismissing*  the  bill  of 
the  appellee,  so  far  as  it  sought  a  rescis- 
sion of  the  contract  of  the  9th  May  1839,  in 
the  bill  and  proceedings  mentioned.  But 
the  court  is  also  further  of  opinion  that  the 
Circuit  court  erred  in  holding  that  the  ap- 
pellee was  entitled  to  relief  to  the  extent  of 
his  portion  of  the  indebtedness  of  the  part- 
nership concern  of  David  and  John  Sexton 
beyond  the  sum  of  3000  dollars,  and  in  per- 
petuating the  injunction,  g-ranted  to  prevent 
the  appellant  from  collectin^er  the  amount  of 
his  judgment  at  law  recovered  by  him 
against  the  appellee  for  1800  dollars,  with 
interest  from  the  9th  of  May  1842,  as  to  the 
sum  of  1618  dollars  and  483^  cents,  the  half 
of  such  excess  reported  by  the  commis- 
sioner ;  this  court  being  of  opinion  that  the 
pleadings  and  proofs  furnish  no  grounds 
for  relief  to  the  appellee  to  any  extent 
whatever.  The  main  allegations  on  which 
the  relief  prayed  for  was  sought,  were  that 
the  appellant  represented  to  the  appellee 
that  the  liabilities  of  the  concern  did  not 
exceed  3000  dollars,  when  he  in  fact  knew 
that  they  greatly  exceeded  the  sum  of  5000 
dollars;  and  that  he  promised  and  agreed 
never  to  oppose  the  appellee  in  business  at 
Wytheville.  The  last  allegation  is  explic- 
itly denied  in  the  answer,  and  no  proof 
whatever  is  to  be  found  in  the  record  to 
support  it;  and  it  therefore  becomes  unnec- 
essary to  consider  whether,  if  proved,  it 
would  have  furnished  any  ground  for  the 
relief  sought.  With  respect  to  the  first  al- 
legation, the  appellant  in  his  answer  denies 
that  he  represented  to  the  appellee  that  the 
liabilities  of  the  concern  did  not  exceed  3000 
dollars.  He  states  that  a  regular  set  of 
books  was  not  kept,  and  that  it  was  impos- 
sible to  ascertain  certainly  the  amount  of 
the  outstanding  debts  against  the  firm. 
That  when  engaged  in  the  negotiation 
which    led   to   the  contract  of  the  9th 

213  May  *1839,  he   hastily   examined   the 
books  and  papers  to  ascertain  as  near 

as  practicable  the  amount  owing  to  the 
firm  and  its  liabilities;  that  he  does  not 
remember  whether  the  appellee  requested 
him  to  give  him  a  list  of  the  outstanding 
debts  or  not ;  that  he  did  endeavor  from  his 
recollection  to  ascertain  the  amount  of 
debts  outstanding  against  the  firm,   and  to 


make  a  list  of  them.  In  this  way  he  thinks 
he  arrived  at  the  conclusion  that  the  out- 
standing notes  and  bonds  owing  by  the  firm 
amounted  to  between  3000  dollars  and  4000 
dollars ;  that  open  accounts  were  not  taken 
into  his  calculation,  because  they  were 
shown  by  the  books ;  that  he  never  repre- 
sented tirie  outstanding  debts  against  the 
firm  as  amounting  to  any  precise  sum,  be- 
cause he  did  not  know  their  exact  amount, 
and  because  his  estimate  was  made  from 
memory  only,  as  he  believes  was  well  known 
to  the  appellee. 

It  appears  that  the  parties  were  not  on 
speaking  terms  at  the  time  of  the  negotia- 
tion which  led  to  the  contract  of  dissolution, 
and  had  not  been  for  some  time  previous. 
They  had  no  personal  interview  pending' 
the  negotiation ;  and  Richardson,  who 
mediated  as  a  friend  in  bringing  about  an 
adjustment,  is  the  only  witness  who  speaks 
positively  in  reference  to  any  representation 
made  by  either  party  touching  the  subjects 
of  the  contract.  He  states  that  he  was  fre- 
quently in  the  room  of  the  appellant  whilst 
he  was  making  out  his  estimates  for  a  prop* 
osition  to  buy  or  sell ;  that  he  (the  appel- 
lant) estimated  the  value  of  the  whole 
interest  of  the  concern  at  about  18,000  dol- 
lars; and  that  he  represented  the  debt  due 
by  the  firm  as  being  between  2000  dollars 
and  3000  dollars ;  and  the  debt  due  to  the 
firm  as  being  between  8000  dollars  and 
9000  dollars.  It  is  to  be  observed  that 
Richardson,  though  examined  twice,  does 
not  in  either  of  his  depositions  state  that 
this     representation    was     made     for    the 

information  of  the  appellee,  or  that  it 
214      *was  in    fact    ever   communicated    to 

him ;  and  if  his  testimony  in  this  re- 
spect is  to  be  regarded  as  directly  contra- 
dicting so  much  of  the  answer  of  the 
appellant  as  denies-  that  he  represented  to 
the  appellee  that  the  debts  due  by  the  con- 
cern did  not  exceed  the  sum  of  3000  dollars, 
it  must  be  also  further  observed  that  this 
testimony  stands  unsupported  by  the  other 
proofs  in  the  record.  It  is  in  proof  that  no 
regular  set  of  books  was  kept,  and  that  the 
appellant,  when  urged  by  the  appellee  either 
to  sell  out  his  own  interest  or  to  purchase 
that  of  the  appellee,  desired  to  defer  the 
negotiation ;  expressed  a  wish  that  the  firm 
should  continue  in  existence  for  a  brief 
period  longer,  in  order  that  the  state  of  its 
affairs  might  be  better  ascertained,  and 
each  party  the  better  enabled  to  arrive  at  a 
correct  estimate  of  the  value  of  the  subjects 
to  be  bought  and  sold ;  and  that  he  did  not 
finally  consent  to  enter  upon  the  negotia- 
tion until  hastened  by  a  threat  on  the  part 
of  the  appellee  that  he  would  file  a  bill  for 
bringing  the  concern  to  a  close,  if  he  did 
not  come  to  some  conclusion  at  once ;  and 
that  he  then  proceeded  to  estimate  the  value 
of  the  subjects  of  the  treaty  and  to  make 
the  proposals,  either  to  buy  or  sell,  which 
resulted  in  the  purchase  of  his  interest  by 
the  appellee.  It  is  true  that  Etler  states 
that  he  held  a  conversation  with  the  ap- 
pellant a  few  days  after  the  sale,  in  which 
the  appellant  stated  that  he  had  offered  and 
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was  willing  to  take  or  give  the  sum  of  9000 
dollars  for  the  half  of  the  concern ;  that  a 
great  deal  of  money  was  due  to  the  firm ; 
between  7000  dollars  and  8000  dollars ;  and 
that  the  debt  due  by  the  firm  did  not  exceed 
3000  dollars.  It  is  also  true  that  Ryder 
states  that  the  appellant,  in  a  conversation 
with  him  a  day  or  two  after  the  contract 
of  dissolution  was  entered  into,  told  the 
witness  that  there  were  8000  dollars  due 
the  concern,  and  that  he  thought  there  was 
not  more  than  3000  dollars  due  from  the 

215  concern ;  and  that  on   his    ( the  *wit- 
ness)     remarking   that    the    appellee 

could  never  pay  him  in  this  world,  the  ap- 
pellant replied  that  he  did  not  see  how  he 
could  help  it,  as  there  was  about  5000  dol- 
lars due  to  the  concern  after  paying  the 
debts.  Neither  of  these  witnesses,  however, 
disclose  any  admission  on  the  part  of  the 
appellant  that  he  had  made  any  representa- 
tion to  the  appellee  in  relation  to  the  amount 
of  debt  due  by  the  concern ;  and  their  testi- 
mony does  not  conflict  with  the  idea,  that 
any  statements,  made  by  the  appellant  to 
Richardson  in  reference  to  the  amount  of 
the  indebtedness  of  the  concern,  were  mere 
expressions  of  opinion  or  conjectural  esti- 
mates hastily  made  from  memory  and 
without  any  design  that  they  should  be  un- 
dexstood  by  Richardson  as  representations 
of  the  state  of  the  outstanding  debt,  based 
on  precise  information.  We  therefore  con- 
cur with  the  judge  of  the  Circuit  court  in 
tbe  belief  expressed  in  his  written  opinion, 
that  the  record  does  not  furnish  the  proof 
of  any  fraudulent  representations  made  by 
the  appellant  in  reference  to  the  subject  of 
controversy.  We  feel  justified  in  going  a 
step  forther  and  expressing  the  belief  that 
the  pleadings  and  proofs  fail  to  disclose  the 
practice  of  any  dissimulation  or  the  sort 
to  any  artifice  on  the  part  of  the  appellant  to 
entice  the  appellee  into  the  contract,  or  to 
mislead  him  as  to  the  probable  value  of  any 
matter  that  was  the  subject  of  their  nego- 
tiation. As  most  if  not  all  of  the  debts  due 
bj  the  concern  were  contracted  by  the  ap- 
pellant«  and  no  regular  books  had  been  kept 
to  which  the  appellee  could  resort  for  in- 
formation as  to  their  precise  amount,  we 
concede  that  the  position  of  the  appellant 
called  for  the  exercise  of  the  utmost  good 
faith  on  his  part.  He  was  bound  not  only 
to  disclose  truly  any  information  in  his 
possession  that  might  be  called  for,  but  if 
be  perceived  that  the  appellee  was  laboring 
under  incorrect  views  in  reference  to  the 
amount  of  the  debt  due  by  the  con- 

216  cem,  by  *which  he  might  be  misled 
into  too  high  an  offer  for  the  interest 

to  be  sold,  it  was  his  duty  to  furnish  all  the 
data  he  might  have,  by  which  such  views 
might  be  corrected  and  the  mischief  pre- 
vented. We  do  not,  however,  discover  in 
the  case  the  proof  of  any  effort  on  the  part 
of  the  appellant  to  abuse  the  confidence  of 
the  appellee,  or  to  avail  himself  of  any 
unfair  advantage.  We  do  not  perceive  that 
**€  has  withheld  any  information  called  for, 
or  that  he  has  knowingly  acquiesced  in  any 
mistaken  views  or  estimates  on  the  part  of 


the  appellee  by  which  he  might  be  ensnared 
into  self  deception  and  loss. 

The  bill,  it  is  true,  charges  that  pending 
the  negotiation  the  appellee  had  frequently 
expressed  his  strong  desire  to  purchase  the 
interest  of  the  concern,  and  continue  the 
business,  and  also  his  willingness  to  give 
9000  dollars  for  the  moiety  belonging  to  the 
appellant;  that  information  of  this  state 
of  things  was  communicated  to  the  appel- 
lant, and  that  in  consequence  of  it  he  made 
the  proposition,  either  to  buy  or  sell,  at  the 
price  of  9000  dollars.  The  charge,  though 
not  made  in  terms,  is  thus  inf ere nti ally 
suggested,  that  the  appellant  in  making  the 
proposition  was  in  fact  governed  by  the 
belief  that  9000  dollars  was  the  fair  value 
of  the  interest,  and  by  an  honest  desire 
either  to  give  or  take  that  amount  for  it, 
but  by  the  belief  that  the  appellee  was  act- 
ing under  too  high  an  estimate  of  the  real 
value  of  the  subject,  in  which  he  would 
probably  be  confirmed  by  such  a  proposi- 
tion, and  thus  misled  into  an  improvident 
bargain.  In  reference  to  this  charge,  it  is 
sufiicient  to  say  that  the  answer  expressly 
denies  it,  and  that  there  is  nothing  in  the 
testimony  tending  in  the  slightest  degree 
to  impeach  the  candor  or  sincerity  of  the 
appellant  in  making  the  proposition. 

The  judge  of  the  Circuit  court,  whilst  he 
acquits  the  appellant  of  all  moral  fraud 
217  in  the  transaction,  yet  *holds  him 
liable,  on  the  ground  that  he  has  made 
mistaken  representations  about  matters 
of  business,  the  subject  of  the  contract  in 
relation  to  which  he  had  information  not 
possessed  by  the  appellee ;  that  the  appellee 
has  been  misled  by  the  representations,  and 
consequently  injured,  and  that  the  appel- 
lant is  responsible  for  the  consequences. 
The  responsibility  in  some  form  and  to 
some  extent  could  not  be  denied,  if  the  facts 
upon  which  it  is  based  by  the  judge  were 
admitted  to  be  true.  Neither  of  the  facts, 
in  our  opinion  however,  appear  in  the  case. 
We  have  already  expressed  our  belief  that 
the  appellant  made  no  representation  as  to 
any  specific  amount  of  debt  as  due  by  the 
concern ;  and  we  have  no  satisfactory  data 
by  which  to  arrive  at  a  conclusion  as  to  the 
amount  which  the  appellee  believed  to  exist 
at  the  time  of  entering  into  the  contract ; 
whilst  all  the  proofs  and  circumstances  go 
to  negative  the  idea  that  the  appellee  based 
his  views  of  the  value  of  the  interest  pur-i 
chased  on  any  representation  of  the  debts 
and  liabilities  of  the  concern  which  may 
have  been  reported  to  him  as  coming  from 
the  appellant.  Instead  of  reposing  confi- 
dence in  the  supposed  superior  knowledge  of 
the  appellant  as  to  the  extent  of  the  debt 
due  by  the  firm,  it  is  in  proof  that  the  ap- 
pellee greatly  distrusted  his  partner,  and 
regarded  his  conduct  and  statements  with 
the  utmost  suspicion. 

What  estimates  he  made  with  a  view  to 
entering  into  the  contract,  or  upon  what 
data  they  were  based,  we  are  not  informed 
by  the  evidence.  He  knew  the  value  of  the 
real  estate ;  he  was  possessed  of  full  infor- 
mation in   respect   to   that   branch   of   the 
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business  which  had  been  conducted  by  him- 
self;  and  had,  doubtless,  a  general  knowl- 
edge and  memory  of  the  purchases  which 
had  been  made  for  the  firm.  He  knew, 
however,  that  there  were  no  books  furnish- 
ing precise  information  as  to  the  ex- 

218  tent  of  the  indebtedness  of  the  *firm, 
and  his  feelings  of  distrust  and  sus- 
picion towards  the  other  contracting  party 
stood  in  the  way  of  his  relying  on  any 
statements  which  might  come  from  him  in 
relation  to  the  matter.  If  he  did  not  mean 
therefore  to  enter  upon  a  contract  of  hazard, 
ordinary  prudence  would  have  required  that 
he  should  postpone  a  settlement  or  adjust- 
ment till  more  accurate  information  as  to 
the  true  condition  and  value  of  the  different 
subjects  to  be  treated  about  could  be  ob- 
tained. Yet  we  find  him  rejecting  the  pro- 
posal to  defer  for  a  while  the  conclusion  of 
the  bargain,  thus  discarding  the  only  means 
of  avoiding  all  risque,  and  hurrying  the 
negotiation  to  a  close.  He  cannot  complain 
that  he  is  held  to  have  contemplated  the 
hazard  he  might  encounter,  and  to  have 
intended  to  incur  and  abide  by  it.  If  under 
these  circumstances  his  anticipations  of 
profit  have  not  been  fully  realized,  we  can 
not  recognize  the  equity  that  would  visit 
his  disappointment  on  the  other  contracting 
party  who  pleaded  for  further  time;  and 
when  it  was  denied, still  left  it  to  the  election 
of  the  other  party,  either  to  give  or  take  the 
price  at  which  the  interest  was  contracted 
for.  The  extent  to  which  the  value  of  the 
subject  was  to  be  affected  by  the  outstand- 
ing debt  was  with  each  of  the  parties  a 
matter  of  doubt  and  speculation,  and  neither 
can  rightfully  complain  if  the  other  acted 
with  good  faith.  We  can  discover  no  want 
of  it  on  the  part  of  the  appellant.  We  do 
not  see  that  he  has  either  said  or  done,  or 
improperly  omitted  to  say  or  do,  anything 
whereby  the  appellee  might  be  deceived  and 
injured.  We  find  in  the  case  no  ground  on 
which  the  relief  asked,  or  any  relief  in 
equity,  can  be  properly  based.  And  we 
come  to  this  conclusion  with  the  less  reluc- 
tance, inasmuch  as  it  is  not  made  apparent 
that  the  appellee,  even  after  allowing  for 
the  disappointment  occasioned  by  the  out- 
standing debt  turning  out  to  be  larger  than 

he  anticipated,  has  made  a  hard  bar- 

219  gain.     *Be  this  as  it   may,    however, 
we  do   not  perceive  that  the  bargain 

was  in  any  respect  unfair,  and  know  of  no 
rule  in  equity  by  which  the  appellee  can 
be  relieved  against  its  consequences.  We 
think  the  injunction  to  the  judgment  on 
the  note  falling  due  on  the  9th  May  1842, 
ought  to  have  been  dissolved  in  whole  with 
damages,  and  the  bill  dismissed  with  costs, 
Ac.     Decree  accordingly. 

Decree    reversed,    injunction    dissolved, 
and  bill  dismissed. 


220  *Ennerick,  &c.  v.  Tavener. 

July  Term,  1862,  Lewisburff. 

Landlord  and  Tenant— Holding  Over  after  Term  Bx« 
pirej— Conveyances  by  Tenant  of  Part  of  Premises 
—Case  at  Bar.— T  leases  land  to  £  by  deed  which  is 


executed  by  £,  and  he  thereby  acknowledges  ttiat 
he  is  in  possession  under  the  lease,  and  covenants 
to  restore  the  possession  at  the  end  of  the  term. 
£  holds  over  after  the  term  expires  for  seven 
years;  and  whilst  in  possession  executes  a  deed 
by  which  he  conveys  a  part  of  the  lea}«ed  premises 
toAiu  fee  simple,  with  a  covenant  of  warranty, 
and  puts  A  in  possession  and  disclaims  to  hold 
under  T.    T  then  institutes  a  proceeding  of  unla-w- 
ful  detainer  ag-ainst  £  and  A.    Held: 
ist.  Same— Same— Same— Unlawfal  Detalner^LlaMI. 
Ity  of  Tenant  —That  £  is  responsible  to  T  for  tlie 
whole  of  the  leased  premises,  though  at  the  time 
of  the  institution  of  the  proceeding  A  was  in 
possession  of  a  part  of  the  land. 
ad.  Same— Same— Same— Same— Recovery.— That  T*s 
recovery  is  not  to  be  confined  to  the  land  in  tbe 
actual  occupancy  of  £  and  A,  but  he  is  entitled 
to  recover  all  the  land    demised;  and  he  may 
show  by  parol  testimony  what  constituted  tlie 
demised  premises. 
ad.   Same— Same— Same— Same— Parties.— That    E 
and  A  were  properly  joined  in  this  proceedlncr. 
thouflTh  they  did  not  hold  the  land  Jointly,  but 
each  held  a  part  of  the  land  in  severalty:  and  if 
only  one  of  them  held  any  part  of  the  land,  T 
is  entitled  to  a  judsrment  against  him,  thous'li 
there  should  be  a  judgrment  for  the  other. 
4tli.  Same— Same— Same— Same.— Thou ffii  if  A  was 
in  actual  possession  of  no  part  of  the  land  claimed 
by  the  warrant  at  the  time  it  issued,  he  would 
be  entitled  to  a  verdict  in  his  favor,  yet  E,  the 
lessee,   would   be  responsible  to  T.  and  there 
should  be  a  Judsrment  against  him,  thouch  at  the 
time  of  the  issue  of  the  warrant  he  was  not  in 
the  actual  possession  and  occupancy  of  any  part 
of  the  land. 
5tta.  Same— Alienee  of  Tenant— Notice  to  Quit— Case 
at  Bar— A  having  entered  on  the  land,  claiming 
in  fee  under  the  conveyance  from  £,  was  not 
entitled  to  six  months'  notice  to  quit  from  T. 
thouffh  he  had  not  expressly  disclaimed  to  hold 
under  the  lease  from  T  to  £.    And  if  he  held 
expressly  as  under  tenant  of  £,  he  would  not  be 
entitled  to  the  notice.    When  T  had  determined 
the  tenancy  of  £  by  six  months'  notice  to  quit, 
or  £  had  disclaimed   to  hold    as  tenant,  and 
thereby  deprived  himself  of  the  rigrht  to  notice, 
it  was  competent  for  T  to  proceed  at  once  to  oust 
both  £  and  A. 
6th.  Same- Unlawful  Detainer— Description  of  Land 
—Case  at  Bar— The  lease  beiuflr  for  a  certain 
quantity  of  land,  situate  as  therein  described, 
and  £  havincr  executed  it  under  his  hand 
221      *and  seal,  and  thereby  recosrnized  the  descrip- 
tion and  boundaries  therein  specified,  and 
that  he  then  held  the  same  in  possession:  and 
the  warrant  beinsr  for  the  precise   tenement 
described  in  the  lease,  neither  £  nor  A  claiming 
under  him,  can  be  entertained  to  deny  that  the 
tenement  had  its  boundaries,  or  that  they  were 
within  them. 
7th.  Same— Same— Evidence  of  Title  In   Lessee.— £ 
and  A  will  not  be  permitted  to  introduce  evi- 
dence of  title  to  the  land  embraced  in  the  lease, 
either  in  themselves  or  others;  nor  will  they  be 
permitted  to  introduce  these  title  papers  for  the 
purpose  of  showinfir  that  they  had  not  possession 
of  the  land  claimed  by  T. 
8th.  Same— Same— Description  of  Premises.*- T.  if 


•Unlawful   Detainer— Description  of  Premises    Res 
titutlon  Where  Too  Much  Is  Received.— in  Board  of 
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entitled  to  recoTcr.  may  recover  accordinflr  to  the 
description  of  the  land  in  the  warrant  or  In  the 
lease,  and  he  mnst  then  point  ont  at  bis  peril,  to 
the  sheriff,  the  premises  of  which  he  is  to  ffive  T 
possession;  and  if  he  takes  more  than  he  has  re- 
covered in  the  action,  the  conrt  will  interfere  In 
a  summary  way  and  compel  him  to  make  resti- 
tution. 
9th.  Scae— Tenant  Holding  Over—  Recomiltion  by 
Lndlord— Bfiect  t— E  havlng^  entered  under  the 
lease,  and  held  over  after  the  term  expired,  if  T 
did  any  act  recoirnizinc:  him  still  as  his  tenant.  £ 
became  thereby  tenant  from  year  to  year,  upon 
the  conditions  of  the  oriffinal  lease.  If  T  did  not 
recoffnize  the  continued  tenancy.  E  was  a  tenant 
at  sufiferance,  and  not  entitled  to  notice  to  quit 

loth.  Same— Same— When  Becomes  Adverse.  t—E  still 
beinj;  in  as  tenant  after  the  term  has  expired,  he 
continues  to  hold  as  such  as  lon^  as  he  remains 
in  possession,  unless  he  disclaims  to  hold  as  such, 
and  asserts  a  riffht  adverse  to  T:  and  such  dis- 
claimer and  assertion  of  adverse  rlffht  are 
hrooffht  home  to  the  knowledsre  of  T  by  a  full 
notice  by  E,  of  his  disclaimer  and  assertion  of 
title.  And  (xwxr€\  If  he  must  not  surrender  the 
possession  to  T. 

nth.  Snme    ^—e— LiaMlity  of  Alienee  of  Lessee.— 

A.  by  entering  upon  part  of  the  land  as  pur- 

Edacation  v.  Crawford,  14  W.  Va.  796,  it  is  said:  "As 
the  deacription  of  the  premises,  in  the  demise  in  the 
declaration,  \A  also  too  general  to  serve  as  a  direc^ 
don  to  the  sheriff,  it  is  the  practice  for  the  lessor  of 
the  plaintiff,  at  his  own  peril,  to  point  out  to  the 
therifi  the  premises  whereof  he  is  to  ffive  him  pos- 
tession;  and  if  the  lessor  take  more  than  he  has 
recovered  in  the  action,  the  courts  will  interfere  in 
asnmmary  manner  and  compel  him  to  make  restl- 
tntion.  Jackson,  etc.,  v.  Stiles,  5  Cow.  418:  Emerick 
t.  Tmther,  9  Q-raU.  235:  Jackson  v.  Bathbone,  8  Cow. 
TSy:'  See  monographic  n^^^on  "Unlawful  Detainer" 
appended  to  Dobson  v.  Culpepper,  23  Gratt  So®. 

ttsadlord  and  Tenant— Tenant  Holding  Over  after 
Cxplratioa  of  Term— Recognition  by  Landlord— Effect.— 

▼here  the  tenant  holds  over  after  expiration  of  his 
lease,  and  the  lessor  recofirnizes  him  still  as  his  ten- 
ant, he  becomes  a  tenant  from  year  to  year,  upon 
the  conditions  of  the  orifirinal  lease.  For  this  prop- 
osition, see  the  principal  case  cited  and  followed  in 
Allen  V.  Bartlett,  20  W.  Va.  53.  See  note  to  principal 
case  In  58  Am.  Dec.  216. 

tLwidlord  and  Tenant— When  Tenant's  HoldlOff  U 

Adverse.- In  Swann  v.  Younir,  96  W.  Va.  67, 14  S.  E. 
Bet».  430.  it  is  said:  "In  this  state  (W.  Va.)  such  a 
deed  by  the  tenant,  and  possession  by  the  irrantee 
tmder  it,  with  knowledsre  thereof  certainly  and  defi- 
nitely bronsrht  home  to  the  landlord,  has  somewhat 
the  same  effect  as  an  actual  disseisin  under  the 
common  law.  It  renders  such  possession  adverse, 
vMch,  if  permitted  to  continue  for  ten  years  after 
Icnowledffe  of  such  disclaimer,  will  bar  the  land- 
lord's better  rlGrht.  and  will  be  Just  as  efficient  in  a 
court  of  equity  as  in  a  court  of  common  law.  Wise- 
ItTv.Flndlay.  3Rand.  (Va.)  367;  Emerick  v.  Tavener, 
9  GratL  220.  See  Willison  v.  Watkins,  3  PeL  48;  Tayl. 
Landl.  &  Ten.,  S  522;  Blfirelow.  Estop.  477;  Campbell 
▼  Fetterman.  20  W.  Va.  898:  Voss  v.  Kingr,  88  W.  Va. 
^  10  S.  £.  Rep.  402.**  See  also,  citinfir  the  principal 
case.  Campbell  v.  Fetterman,  20  W.  Va.  412;  Reusens 
V-  LawBon,  01  Va.  288,  21  S.  E.  Rep.  847.  See  foot-note 
to  Alderson  v.  Miller,  15  Gratt  279.  I 


chaser  from  E,  thereby  became  subject  to  the 
same  relations  held  by  E  towards  his  lessor  T, 
and  neither  could  set  up  an  adverse  title,  unless 
he  showed  he  had  restored  the  possession  to  T, 
or  had  disclaimed  and  held  adversely,  with  full 
notice  to  T  for  the  periods  of  limitation  pre- 
scribed by  the  statutes. 
lath.  Same— Lessee  Estopped  to  Deny  Possession  of 
Land  Held.f— E  and  A  could  no  more  deny  that 
the  possession  under  which  E  entered  was  the 
possession  of  T.  than  they  could  controvert  T's 
tiUe. 

The  case  is   fully    stated   by    Lee,   J.,  in 
his  opinion. 

Fisher,  for  the  appellants. 

B.  H.  Smith,  for  the  appellee. 

222  *LEBi  J.  This  is  a  case  of  unlaw- 
ful detainer  from  the  county  of  Wood. 
The  warrant  was  sued  out  on  the  18th  of 
January  1848,  by  the  defendant  in  error 
against  the  plaintiff,  for  the  recovery  of  a 
tract  of  one  hundred  and  sixt3''  acres  of  land 
in  that  county.  It  was  duly  served  upon 
the  defendants  therein  named;  and  an  ap- 
pearance having  been  entered  on  the  24th 
of  February  1848,  a  jury  was  empaneled 
for  the  trial  of  the  cause.  During  its  prog- 
ress sundry  bills  of  exception  were  taken 
by  the  defendants  in  the  action  (Emerick 
and  Alton)  to  the  opinions  and  rulings  of 
the  court,  and  the  jury  having  found  a  ver- 
dict in  their  favor,  the  plaintiff  (Tavener) 
moved  the  court  to  set  it  aside  and  grant 
him  a  new  trial  upon  the  ground  that  it 
was  contrary  to  the  evidence  and  to  the  in- 

ILandlord  and  Tenant— Denial  of  Landlord's  Title— 
Bstoppel.— For  the  proposition  that  a  tenant  cannot 
dispute  his  landlord's  title,  the  principal  case  is 
cited  and  approved  in  the  followiuflr  cases:  Rakes  v. 
Rustin  Land,  etc.,  Co.,  2  Va.  Dec.  167;  McClun^  v. 
Echols,  5  W.  Va.  215:  Gale  v.  Oil,  etc.,  Co.,  6  W.  Va. 
210:  Campbell  v.  Fetterman,  20  W.  Va.  412;  McFar- 
land  V.  Douglass,  11  W.  Va.  652;  Miller  v.  Williams, 
15  Qratt.  218,  and  note:  Reusens  v.  Lawson,  91  Va. 
268,  21  S.  £.  Rep.  847.  The  principal  case  is  distin- 
ffuished  in  Bushonff  v.  Rector,  32  W.  Va.  317,  9  S.  E. 
Rep.  227. 

In  Turpin  v.  Saunders,  32  Gratt.  82,  doubt  is  cast 
upon  the  question  as  to  whether  the  estoppel  exists 
where  the  tenant  is  already  in  possession  when  the 
lease  is  made,  citinflr  Miller  v.  Williams,  tupra.  But 
in  Locke  v.  Frasher,  70  Va.  418.  citinflr  and  followinir 
the  prihcipal  case,  the  doubt  is  resolved,  this  case 
holdinflf  that  the  general  rule  laid  down  above  is  not 
varied  when  the  tenant  is  in  actual  possession  at 
the  time  when  he  accepts  the  lease.  See  to  the 
same  effect  citlnsr  and  foUowlnfiT  the  principal  case, 
for  this  proposition,  Jordan  v.  Katz,  89  Va.  631, 16  S. 
E.  Rep.  866.  In  Voss  v.  Kiuflf.  38  W.  Va.  240.  10  S.  E. 
Rep.  406,  it  is  said:  "The  doctrine  announced  in 
Franklin  v.  Merfda.  36  Cal.  668.  that,  where  a  tenant 
already  in  possession  of  the  premises  accepts  a 
lease  from  one  claiming  to  be  the  owner,  he  will  not 
be  estopped  to  deny  the  title  of  such  claimant,  is 
not  law  in  this  state.  It  is  only  where  a  person  in 
possession  has  been  induced  by  fraud  or  mistake  to 
believe  that  another  has  title  wheh  he  in  fact  has 
none,  and  has  upon  that  belief  accepted  the  lease, 
that  he  will  not  be  estopped.  2  Minor,  Inst.  (4th  Ed.) 
687;  Emerick  r.  Tavener,  9  Qratt.  280;  Alderson  v. 
Miller.  15  Gratt  279." 
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structions  given  by  the  court;  and  this 
being  refused  by  the  court,  he  excepted  to 
the  opinion  of  the  court.  Judgment  having 
been  rendered  upon  the  verdict,  Tavener 
then  applied  for  and  obtained  a  supersedeas 
from  the  Circuit  court  of  Wood  county ;  and 
upon  a  hearing  in  that  court  the  court  was 
of  opinion  that  the  judgment  of  the  county 
court  was  erroneous;  first,  in  giving  the 
six  instructions  which  it  did  give  out  of 
the  nine  asked  for  by  defendants,  and  sec- 
ondly, in  overruling  the  motion  for  a  new 
trial.  The  judgment  was  accordingly  re- 
versed, the  verdict  set  aside  and  a  new  trial 
granted  upon  the  principles  indicated  in 
the  opinion  of  the  Circuit  court;  and  to 
this  judgment  from  the  Circuit  court  the 
defendants  have  obtained  a  supersedeas 
from  this  court. 

The  questions  presented  by  the  record 
are  numerous,  though  several  of  them 
resolve  themselves  into  one,  and  they  will 
be  considered  in  the  order  in  which  they 
appear  to  have  been  raised  upon  the  trial 
in  the  County  court. 

The  first  is  that  presented  by  the  first 
instruction  asked  for  by  the  defend- 
223  ants  and  given  by  the  court.  *If  this 
could  be  construed  to  mean  merely 
that  the  jury  must  be  satisfied  from  the 
evidence  that  the  defendant  Kmerick  was, 
at  the  time  of  the  institution  of  the  suit, 
in  the  possession  of  some  part  of  the  prem- 
ises claimed,  either  actually  and  directly, 
or  by  legal  intendment,  it  might  be  free 
from  objection.  But  considered  in  con- 
nection with  the  evidence,  it  seems  clear 
that  it  raises  and  it  may  be  presumed  was 
intended  to  raise  the  question  (presented 
in  several  different  forms  upon  the  record) 
as  to  the  effect  of  the  deed  from  Emerick  to 
Alton,  and  his  transfer  of  the  possession 
to  him  upon  the  relations  in  which  Bmerick 
stood  to  his  landlord,  Tavener;  and  it  must 
be  construed  as  an  instruction  to  the  jury, 
that  if  Alton  held  the  actual  possession  of 
the  land  conveyed  to  him  by  Emerick  at 
the  institution  of  the  suit,  as  to  that  Em- 
erick was  not  responsible  to  the  plaintiff  in 
this  action;  and  the  correctness  of  this 
conclusion  is  thus  presented  for  our  consid- 
eration. 

The  doctrine  is  well  settled  that  if  a 
privity  of  estate  have  existed  between  par- 
ties to  an  action,  proof  of  title  is  ordinarily 
unnecessary ;  for  a  party  is  not  permitted 
to  dispute  the  original  title  of  him  by 
whom  he  has  been  let  into  possession.  A 
tenant  cannot  be  permitted  to  question  or 
impugn  the  title  of  his  landlord  during  the 
continuance  of  the  tenancy,  nor  until  he 
has  restored  the  possession  or  done  what 
would  be  regarded  as  equivalent ;  nor  can 
he  be  permitted  to  deny  that  the  possession 
so  received  was  the  possession  of  his  land- 
lord. And  the  rule  is  extended  to  the  case 
of  a  tenant  acquiring  the  possession  by 
wrong  against  the  owner,  and  to  one  hold- 
ing over  after  the  expiration  of  his  lease ; 
and  it  applies  whether  the  question  arises 
directly  in  an  action  brought  against  the 
tenant  to  recover   the    possession,    or  in  a 


collateral  form  in  some  other  action.     Wood 
V.  Day,  7  Taunt.  R.  646;  Fleming  v.  Good- 
ing,    10    Bing.    R.    549;    Taylor    v. 

224  *Needham,    2   Taunt.    R.    278;  Cooke 
V.    Loxley,  ST.    R.    4;    Codman    v- 

Jenkins,  14  Mass.  R.  95 ;  Inhab.  of  Water- 
town  V.  White,  13  Mass.  R.  477;  Galloway 'a 
lessee  v.  Ogle,  2  Binn.  R.  468;  Graham  v. 
Moore,  4  Serg.  &  Rawle  467;  Willison  v. 
Watkins,  3  Pet.  R.  43;  Marley  v.  Rodgers, 
5  Yerg.  R.  217;  Wilson  v.  Smith,  lb.  379; 
Jackson  v.  Dobbin,  3  John.  R.  223 ;  Crabbe 
on  Real  Property  327 ;  Archbold  on  L^and- 
lord  and  Tenant  219.  Nor  is  the  rule  varied 
where  the  tenant  is  in  actual  possession  of 
the  premises  at  the  time  he  accepts  a  lease : 
he  thereby  as  effectually  recognizes  the 
title  and  possession  of  the  lessor,  as  if  he 
had  entered  and  taken  possession  under  and 
by  virtue  of  the  lease  itself.  McConnell  v. 
Bondry,  4  Munroe's  R.  392.  The  same  rule 
is  recognized  in  equity.  Wilson  v.  Ivord 
Townsend,  2  Ves.  jr.  R.  693;  Attorney 
General  v.  Lord  Hotham,  3  Russ.  R.  415. 

When  once  this  relation  of  landlord  and 
tenant  is  established  by  the  act  of  the  par- 
ties, it  attaches  to  all  who  may  succeed  to 
the  possession  through  or  under  the  tenant, 
whether  immediately  or  remotely,  the  suc- 
ceeding tenant  being  as  much  bound  by  the 
acts  and  admissions  of  his  predecessor  as  if 
they  were  his  own.  Doe  v.  Mills,  2  Adolph. 
and  Ell.  17;  Doe  v.  Austin,  2  Moore  and 
Scott,  107;  Doe  V.  Burton,  9  Carr.  &  Payne, 
254;  Doe  v.  Lady  Smythe,  4  Maule  and 
Selw.  367;  Jackson  e.  d.  Vandeuzen  v. 
Scissam,  3  John.  R.  499.  It  has  been  sug- 
gested, however,  that  although  a  party  suc- 
ceeding a  tenant  in  the  possession  is  to  be 
presumed  to  have  taken  as  tenant  also,  yet 
that  he  may  repel  that  presumption  and 
escape  being  concluded  by  the  acte  and  ad- 
missions of  his  predecessor,  by  showing 
that  he  did  not  take  in  that  character,  as 
by  producing  a  deed  from  the  tenant  pur- 
porting, (as  in  this  case,)  to  convey  the 
premises  in  fee.  But  the  contrary  has  been 
expressly  decided;  and  it  has  been  held 
that  though  the   party   purchase    and 

225  enter   upon    the  ^premises    under   an 
absolute     conveyance,     he     still,     in 

judgment  of  law,  is  deemed  to  have  entered 
as  the  tenant  of  the  landlord,  and  to  hold 
the  possession  subject  to  all  the  duties  and 
responsibilities  appertaining  to  that  char- 
acter. 

Anciently  it  was  held  that  if  the  tenant 
alien  the  estate  in  fee  by  a  mode  of  convey- 
ance which  had  the  effect  of  divesting  the 
estate  of  the  reversioner,  such  as  a  feoff- 
ment, it  was  a  forfeiture  of  the  lease,  and 
the  lessor  might  enter.  But  this  is  now 
remedied  in  England  by  the  statute,  8  and 
9  Vict.  ch.  106,  i  4,  which  provides  that  a 
feoffment  shall  not  have  any  tortious  oper- 
ation. But  a  conveyance  under  the  statute 
of  uses,  such  as  the  deed  from  Emerick  to 
Alton,  could  not  have  the  effect  of  a  for- 
feiture, because  it  passed  no  greater  inter- 
est than  the  tenant  could  lawfully  convey, 
which  was  the  interesse  termini  only;  and 
this  would  not  affect   the  rights  and  inter- 
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ests  of  the  landlord.  Bacon  Ab.  title  Lease ; 
Archbold's  Landlord  and  Tenant  94.  Thns 
Alton  acquired,  by  the  conveyance  from 
Emerick  and  his  transfer  of  the  possession, 
as  against  the  lessor  Tavener,  no  greater 
rig-fat  than  that  by  which  Emerick  held  the 
possession.  He  took  the  premises  in  the 
same  plig'ht  and  condition  in  which  they 
were  held  by  him,  and  with  all  the  duties 
and  responsibilities,  so  far  as  Tavener  was 
coacemed,  which  could  attach  to  Emerick 
himself.  This  doctrine,  that  a  tenant  can> 
not  be  permitted,  by  any  act  of  his  during 
the  tenancy,  or  until  he  surrenders  the  pos- 
session, to  call  in  question  his  landlord's 
title,  is  as  well  sustained  in  reason  and 
justice,  as  it  is  supported  by  numerous  au- 
thorities; and  the  g-ood  sense  and  sound 
reason  on  which  it  is  founded  are  very 
forcibly  illustrated  by  the  judge  delivering 
the  opinion  of  the  court  in  the  case  of  Wil- 
son V.  Smith,  5  Yerg.  R.  379. 
It  is  very   clear,    therefore,    that   Alton, 

after  his  acceptance  of  the  deed,  and 
226     of    the   possession  of  the  land  *from 

Emerick,  stood  in  the  same  relation 
in  respect  of  it  to  Tavener  as  Emerick  him- 
self, and  upon  Emerick' s  disclaimer  he  was 
liable  to  be  sued  without  notice  to  quit, 
and  to  be  turned  out  of  possession.  Arch- 
bold's Landlord  and  Tenant,  p.  87 ;  Jackson 
V.  Wheeler,  6  Johns.  R.  272;  Jackson  v. 
French,  3  Wend.  R.  339;  Willison  v.  Wat- 
kins,  3  Peters'  R.  43 ;  Adams'  Eject.  105. 
Bat  it  is  supposed  that  even  if  he  be  so  lia- 
ble, yet  that  Emerick  having  parted  with 
tiUe  and  possession,  is  so  no  longer.  If 
this  be  so,  then  Emerick  has  certainly 
changed  his  relations  to  his  lessor  by  his 
conveyance  to  Alton,  and  has  greatly  mod- 
ified the  duties  and  responsibilities  which 
they  had  involved,  as  well  as  the  rights 
which  his  lessor  could  previously  have  as- 
serted. One  of  the  clearest  and  most  un- 
deniable rig'hts  which  Tavener  acquired  by 
the  lease  to  Emerick,  was  to  receive  peace- 
able possession  of  the  premises  upon  the 
determination  of  the  tenancy ;  and  one  of 
the  plainest  and  most  binding  duties  de- 
volving' upon  Emerick  was  to  surrender 
such  possession.  This  is  necessarily  im- 
plied in  every  tenancy  where  not  expressed ; 
and  in  this  case  it  was  an  express  stipula- 
tion in  the  agpreement  of  lease  executed  by 
the  parties.  A  lessor  may  rest  in  security 
under  a  lease  of  his  property  to  a  tenant  of 
his  own  selection,  regarding  the  possession 
of  his  tenant  as  his  own  possession,  held 
under  his  title  and  ready  to  be  surrendered 
upon  the  determination  of  the  tenancy ;  or 
if  not  surrendered,  having  a  responsible 
man  bound  for  it  and  for  all  costs  that  he 
may  be  compelled  to  incur  if  his  tenant 
shall,  by  his  own  refusal  or  by  putting 
others  in  possession  who  shall  withhold  the 
premises,  render  legal  proceedings  neces- 
sary to  regain  it.  As  Sir  James  Mansfield 
said,  in  Roe  v.  Wiggs,  5  Bos.  &  Pul.  330, 
"the  tenant  ought  to  be  subject  to  the  costs 
(of  the  suit  for  possession)  if  it  be  not  de- 
livered up  by  the  undertenants;  otherwise, 
a  landlord   would    be    in   danger    of    hav- 


227  ing  a  pauper  put  *into  possession." 
Accordingly,    we    find   that    where  a 

tenant  lets  a  portion  of  the  premises  to  an 
under  tenant,  although  on  the  determina- 
tion of  the  tenancy  he  may  have  given  a 
S roper  notice  to  his  under  tenant,  and  may 
ave  surrendered  up  all  that  part  of  the 
premises  remaining  under  his  control,  he  is 
still  liable  to  his  lessor  in  ejectment  for  the 
part  withheld  by  his  under  tenant.  Adams 
on  Eject.  130.  The  case  of  Roe  v.  Wi^gs, 
5  Bos.  Sl  Pul.  330,  was  an  action  of  eject- 
ment by  a  lessor  against  his  tenant  to  re- 
cover possession  of  the  leased  premises 
upon  the  determination  of  the  lease.  The 
defendant  had  sublet  a  part  of  the  premises, 
and  when  served  with  notice  to  quit,  he 
surrendered  all  that  part  retained  by  him, 
but  his  under  tenants  refused  to  quit  the 
part  underlet  to  them,  and  were  in  posses- 
sion when  the  ejectment  was  served.  It 
was  objected  in  that  case  on  the  nart  of  the 
defendant  (the  original  tenant)  that  he 
was  not,  but  the  subtenants  were  in  posses- 
sion at  the  time  the  ejectment  was  brought ; 
and  that,  although  he  might  be  liable  to 
an  action  of  assumpsit  for  not  delivering 
up  possession,  yet  the  default  of  others 
could  not  make  him  a  wrong  doer  in  eject- 
ment. The  objection,  however,  was  over- 
ruled, and  there  was  a  verdict  for  the 
plaintiff.  A  motion  was  made  to  set  aside 
this  verdict  upon  the  ground  that  the  orig- 
inal tenant  ought  not  to  be  held  answerable 
in  this  form ;  but  the  court  held  that  the 
lessor  could  not  be  thus  turned  over  by  his 
tenant  to  reg'ain  his  possession  by  a  suit 
ag-ainst  a  person  who  might  be  utterly 
irresponsible  for  costs,  and  that  notwith- 
standing the  transfer  of  his  interest  and 
possession  by  the  tenant,  he  was  still  re- 
sponsible to  his  lessor  for  the  possession  in 
an  action  of  ejectment.  And  the  same 
principle  is  recognized  in  the  case  of  Pleas* 
ant  e.  d.  Hayton  v.  Benson,  14  East's  R. 
234,  where  it  was  held  that  notwithstanding 
a  subletting  by  the  tenant,  the  original 
tenancy   as    to   the    lessor  continued 

228  *in  full  force  and  undetermined.  And 
as  when  the  lessor  is  entitled  to  de- 
mand possession  of  the  leased  premises, 
and  finds  another  in  possession  claiming 
under  his  tenant,  (whether  as  assignee, 
under  tenant  or  purchaser,  is  immaterial, 
as  we  have  seen,  and  he  need  not  enquire,) 
he  is  clearly  entitled  to  serve  his  ejectment 
upon  him  also,  there  could  be  no  good  rea- 
son why  he  might  not  unite  him  and  his  own 
tenant  in  the  same  action. 

But  it  is  supposed  that  if  this  be  correct 
as  to  the  action  of  ejectment,  yet  there 
may  be  a  distinction  between  that  action 
and  the  writ  of  unlawful  detainer  given  by 
our  statute ;  and  it  is  suggested  that  the 
latter  is  a  summary  proceeding  for  the  re- 
covery of  the  very  possession,  against  the 
party  actually  holding  it  and  claiming  it 
unlawfully;  and  that  such  an  unlawful 
detainer  is  a  tort  in  the  nature  of  a  trespass 
committed  (in  the  case  in  judgment)  by 
Alton,  for  which  Emerick,  who  had  no 
control   over   him,   should    not  be  held  re- 
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sponsible  in  a  proceeding  of  this  character. 
I  do  not  perceive  any  g-ood  reason  for  a 
distinction  upon  this  point  between  the 
action  of  ejectment  and  the  writ  of  unlaw- 
ful detainer.  I  regard  the  latter  as  the 
mere  substitute  for  the  former  to  recover 
possession  in  those  cases  in  which  the 
right  to  the  possession  only  is  in  contro- 
versy, in  which  the  plaintiff  is  required  to 
show  no  title  to  sustain  his  action,  and  in 
which  the  possession  of  the  defendant  has 
not  continued  more  than  three  years  (the 
statutory  limitation  in  this  form  of  pro- 
ceeding) against  the  consent  of  the  plain- 
ti£F ;  and  upon  whatever  right  and  proofs 
he  could  maintain  in  such  a  case  an  action 
of  ejectment  against  the  defendants,  he 
can  upon  the  same  right  and  proofs  main- 
tain this  proceeding.  As  to  the  suggestion 
that  the  unlawful  detainer  is  a  tort  in  the 
nature  of  a  trespass,  for  which  the  original 
tenant  having  no  control  over  the  party 
actually  holding  the  possession  ought 

229  *not  to  be  held  responsible,  it  may  be 
remarked,  that  the  foundation  of  the 

action  of  ejectment  is  a  supposed  trespass, 
and  yet  we  have  seen  he  is  clearly  liable 
in  that  action.  It  has  been  held  that  where 
a  tenant  disclaims  to  hold  under  his  lease, 
(as  Bmerick  is  proved  to  have  done,)  he 
becomes  thereby  himself  a  trespasser;  his 
possession  then  becomes  a  tortious  one,  and 
the  lessor's  right  of  entry  is  complete ;  and 
he  may  sue  at  any  time  within  the  period 
of  limitation.  Willison  v.  Watkins,  3 
Peters*  R.  p.  43.  But  a  party  may  unlaw- 
fully detain  the  possession  from  him  hav- 
ing right,  without  being  himself  in  the 
actual  possession,  but  through  the  agency 
and  instrumentality  of  another  who  is. 
Here  Emerick  conveyed  to  Alton  with  cer- 
tain covenants  of  warranty,  and  placed 
him  in  possession ;  and  Alton  is  not  at 
liberty  to  surrender  the  possession  to  Tav- 
ener.  He  is  required  by  Emerick  to  retain 
the  possession  against  Tavener  and  all  the 
world  until  lawfully  evicted,  on  pain,  if  he 
surrender  it,  of  periling  his  remedy  on  the 
covenants  of  warranty  in  Emerick's  deed. 
Thus  Emerick  may  be  said  in  a  certain 
legal  sense,  for  the  purpose  of  this  remedy, 
to  cause  and  procure  Alton  to  commit  this 
supposed  trespass  by  unlawfully  detaining 
the  possession  from  Tavener;  and  thus  he 
himself  becomes,  according  to  the  well  set- 
tled doctrine  on  that  subject,  a  principal 
trespasser,  and  jointly  liable  as  such  with 
Alton,  the  immediate  agent.  3  Stark.  Ev. 
1445,  and  authorities  there  cited. 

In  every  view,  therefore,  I  am  of  opinion 
that  taking  this  instruction  in  connection 
with  the  evidence,  it  did  not  give  a  correct 
exposition  of  the  law  upon  the  subject  to 
which  it  relates,  and  that  the  County  court 
erred  in  giving  it  to  the  jury ;  and  conse- 
quently that  the  Circuit  court  did  not  err 
in  directing  that  it  should  not  be  given 
upon  a  future  trial. 

The    second    instruction    given    on 

230  the    motion    of   the  ^defendant    was, 
that   under   the    lease   given  in    evi- 
dence, in  the  absence  of  all  other  documen- 


tary testimony,  the  finding  must  be  confined 
to  the  land  in  the  actual  occupancy  of  the 
defendants.  This  construction  I  think 
clearly  erroneous.  The  plaintiff  was  not 
bound  to  show  any  title,  and  he  had  the 
right  to  show  by  parol  testimony,  if  he 
could,  what  constituted  the  demised  prem- 
ises which  he  was  entitled  to  recover. 
Crawford  v.  Morris,  5  Gratt.  90.  The  in- 
struction was  also  calculated  to  mislead  the 
jury  in  the  terms  in  which  it  was  expressed  ; 
and  on  both  grounds  I  think  the  Circuit 
court  properly  directed  it  to  be  withheld 
from  the  jury  on  the  future  trial. 

The  third  instruction  the  County  court 
refused  to  give ;  and  I  will  only  here  remark 
in  regard  to  it,  that  I  deem  it  clearly  erro- 
neous, and  that  the  court  was  right  in  so 
refusing. 

The  fourth  instruction  was  given,  and  it 
was  to  the  effect  that  unless  the  jury  should 
be  satisfied  the  defendants  were  in  the  joint 
occupancy   of   the   premises,    enjoying  the 
same  jointly,  they   could    not  be  joined  in 
this  proceeding,  and  they  must  find  for  the 
defendants.     This  presents   the  same  ques- 
tion which  I  have  considered  upon  the  first 
instruction ;  and    I  have  nothing  to  add  to 
the  reasons  already  assigned,  why  both  de- 
fendants  might   be   properly  joined.     But 
the  instruction  is  otherwise   erroneous  in 
directing  the  jury  to  find  for  both  defend- 
ants, even  if  they  were  not   found   in  joint 
occupancy  of  the  land ;  because  if  the  partj* 
who  was  found  to  have  no   participation  in 
the  possession  was  entitled  to   a  verdict  in 
his  favor,  that  was  surely  no  reason  why  a 
verdict  should  pass  also  in  favor  of  the  other 
defendant  who  held  the  possession  in  sev- 
eralty.    I  think  the  Circuit  court  properly 
directed    this   instruction    to    be    withheld 
upon  the  new  trial. 

Of  the  fifth  instruction  asked  for  by  the 
defendants,  the  object  was  to  with- 
231  draw  and  exclude  from  the  jury  *the 
lease  executed  by  Tavener  and  Em- 
erick, unless  the  plaintiff  should  offer  some 
evidence  of  locality  and  boundary.  This 
instruction  the  County  court  refused,  and 
as  I  think,  properly  refused,  to  give. 

The  sixth  instruction  was,  that  unless 
the  jury  should  be  satisfied  from  the  evi- 
dence that  both  the  defendants  were  in 
actual  possession  of  some  part  of  the  land 
claimed  by  the  warrant  at  the  time  it  issued, 
they  should  find  for  the  defendant  who  was 
not  proved  to  be  in  the  actual  possession  or 
occupation  of  any  part.  If  this  instruction 
had  been  confined  in  its  operation  to  the 
defendant  Alton,  it  might  have  been  free 
from  objection ;  but  as  it  is  made  to  em- 
brace the  defendant  Emerick  also,  and  to 
place  him  and  Alton  on  precisely  the  same 
ground,  making  the  measure  of  his  respon- 
sibilities the  same  as  that  of  Alton's,  it  is 
in  my  view,  for  the  reasons  assigned  in 
considering  the  first  instruction,  improper 
and  erroneous;  and  the  Circuit  court  did 
not  err  in  directing  that  it  should  not  be 
given  on  the  new  trial. 

The  seventh  instruction  was,  that  unless 
the  jury  were  satisfied   from   the   evidence 
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that  the  defendant  Alton  had  disclaimed 
the  tenancy,  or  had  had  six  months'  notice 
to  quit,  they  must  find  a  verdict  in  his 
faTor.  There  was  no  privity  of  contract 
between  Tavener  and  Alton.  Alton  entered 
into  possession,  claiming  under  a  convey- 
ance purporting  to  be  in  fee  from  the  tenant 
Emerick,  and  if  he  had  held  expressly  as 
soder  tenant  of  Emerick,  it  was  neither 
necessary  nor  proper  for  the  lessor  Tavener 
to  give  hitn  the  half  year's  notice  to  quit. 
Alton  had  done  no  act  to  acknowledge  hold- 
ing under  Tavener,  but  on  the  contrary, 
entered  upon  the  premises  claiming  to  hold 
adversely  in  fee.  All  that  it  was  necessary 
for  Tavener  to  do  to  entitle  him  to  recover 
possession  from  Emerick  his  tenant,  and 
eodem  flatu,  from  Alton,  was  to  determine 
the  tenancy  by  the  half  year's  notice 
232  to  quit  to  Emerick ;  ^and  that  Emerick 
had  rendered  unnecessary  by  his 
formal  disclaimer ;  as  a  tenant,  by  setting 
his  landlord  at  defiance,  or  doing  any  act 
disclaiming  to  hold  of  him  as  tenant,  for- 
feits his  right  to  any  notice  to  quit,  and 
may  be  proceeded  against  immediately. 
And  where  a  party  claims  to  hold  land  in 
fee  no  notice  to  quit  is  ever  necessary. 
Adams  on  Eject.  124;  Arch  hold's  **  Land- 
lord and  Tenant"  87;  Doe  v.  I<ong,  9  Carr. 
&  Payne  773;  Doe  v.  Grubb,  10  Barn.  & 
Cress.  816;  Jackson  v.  Deyo,  3  John.  R. 
422;  Jackson  V.  Wheeler,  6  John.  R.  272; 
Willison  V,  Watkins,  3  Peters'  R.  43; 
Pleasant  v.  Benson,  14  East's  R.  234 ;  Roe 
▼•  Wiggs,  5  Bos.  dt  Pul.  330.  I  think, 
therefore,  there  was  no  error  in  the  refusal 
of  the  County  court  to  give  this  instruction. 

The  eighth  instruction  was,  that  if  the 
jnry  should  be  satisfied  the  deed  from  Em- 
erick to  Alton  covered  all  the  land  which 
Emerick  had  in  possession  under  the  lease 
from  Tavener,  then  the  possession  of  said 
Emerick  passed  to  said  Alton  at  the  date  of 
the  deed,  and  he  had  not  at  the  institution 
of  the  suit  such  a  possession  as  would  sub- 
ject him  to  this  action,  and  that  the  jury 
must  find  in  his  favor.  Without  stopping 
to  criticise  the  terms  of  the  instruction  ac- 
cording to  which  the  mere  execution  of  the 
deed  by  Emerick  sufficed  to  put  Alton  in 
possession,  although  in  fact  he  might  still 
have  retained  the  actual  occupancy  of  the 
land,  I  will  only  remark  that  it  raises  ex- 
actly the  same  question  of  which  I  have 
already  treated  in  considering  the  first  in- 
fttruction;  and  I  have  nothing  further  to 
add  upon  the  subject.  I  am  of  opinion  that 
the  County  court  errM  in  giving  this  in- 
fttmction,  and  that  the  Circuit  court  was 
right  in  directing  ijt  to  be  withheld  on  the 
new  trial. 

The  last  instruction  asked  for  on  the  part 
of  the  defendant  was,  that  the  jury  must 
be  satisfied  the  claim  of  the  plaintiff  had 
boundaries  and  that  the  defendants 
2J3  *were  within  them;  otherwise  they 
must  find  for  the  defendants.  The 
warrant  was  for  the  recovery  of  the  precise 
tenement  described  in  the  lease  containing 
160  acres  of  land,  and  situated  as  therein 
described;  and  Emerick  had,   by  executing 


the  lease  under  his  hand  and  seal,  recog- 
nized the  description  and  boundaries  therein 
specified,  and  that  he  then  held  the  same 
in  possession  and  was  within  those  bound- 
aries. Neither  he  nor  Alton,  who  claims 
under  him,  can  now  be  entertained  to  deny 
that  the  tenement  had  its  boundaries,  as  it 
would  be  in  direct  contravention  of  the  rule 
which  forbids  a  tenant  from  disputing  the 
title  of  his  landlord,  or  questioning  the 
very  possession  which  he  acknowledges  he 
had  received  from  him.  But  if  it  were 
otherwise  unobjectionable,  the  terms  in 
which  the  instruction  was  expressed  might 
by  their  vagueness  and  want  of  precision, 
serve  to  mislead  the  jury;  and  on  both 
grounds,  I  think  the  County  court  should 
have  refused  to  give  it. 

The  first  bill  of  exceptions  taken  by  the 
defendant  was  to  the  opinion  of  the  court 
permitting  a  certain  enquiry  to  be  made  of 
one  of  the  witnesses.  The  enquiry  was, 
however,  afterwards  withdrawn  by  the 
plaintiff,  and  nothing  was  said  by  that 
witness  or  any  other  in  response  to  it.  I 
dismiss  it  therefore  without  further  notice. 

The  second  bill  of  exceptions  taken  by 
the  defendant  was  to  the  exclusion  of  the 
documentary  testimony  offered  by  him  to 
be  read  to  the  jury.  It  consisted  of  a  grant 
from  the  commonwealth  to  one  Israel  Lacy 
for  30,000  acres,  embracing  the  land  in  con- 
troversy, which  issued  on  the  20th  of  Jan- 
uary 1797,  with  a  certificate  from  the  auditor 
showing  that  it  had  been  forfeited  to  the 
commonwealth  for  nonpayment  of  taxes; 
also  an  entry  made  by  Emerick  of  100  acres 
of  land,  and  a  survey  made  for  him  of 
117  acres  of  land,  lying  partly  upon  the 
160  acres  claimed  by  the  plaintiff, 
234  *and  a  grant  to  him  for  the  same 
from  the  commonwealth,  dated  the 
29th  of  February  1844;  also  an  entry  made 
by  one  Josiah  D.  Wilson  and  one  Jacob 
Cork  of  65  acres,  lying  wholly  upon  the  160 
acres  claimed  by  the  plaintiff,  and  a  grant 
to  said  Wilson  and  Cork  for  the  same,  dated 
10th  of  May  1844;  also  the  commissioner's 
books  of  Wood  county,  showing  that  the 
lands  so  patented  to  Emerick,  and  Wilson 
and  Cork,  had  been  duly  entered  thereon 
for  taxation,  and  the  receipts  for  the  taxes 
properly  chargeable  thereon.  The  plain 
object  and  purpose  with  which  the  defend- 
ants sought  to  give  this  evidence  to  the 
jury,  was  to  impugn  and  call  in  question 
the  title  of  Tavener  to  the  land.  This  I 
have  already  shown  they  could  not  be  per- 
mitted to  do  in  this  action ;  and  the  County 
court  rightfully  refused  to  permit  the  evi- 
dence offered  to  be  given  to  the  jury. 

The  defendants  then  offered  to  give  in 
evidence  such  of  the  papers  before  recited 
as,  in  their  opinion,  tended  to  prove  that 
they  had  not  possession  of  the  land  claimed 
by  the  plaintiff,  or  any  part  thereof;  but 
the  County  court  refused  to  permit  any  of 
the  said  papers  to  be  read  to  the  jury ;  and 
this  refusal  constituted  the  subject  of  the 
defendants'  third  bill  of  exceptions.  Had 
the  County  court  done  otherwise,  it  would 
have  completely  nullified  the  decision  which 
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they  had  just  made,  because  the  defendants 
might  have  thought  all  of  these  papers 
tended  to  prove  that  they  had  not  the  pos- 
sessipn  of  the  premises.  I  do  not  perceive 
how  any  of  those  documents  could  tend  to 
throw  light  upon  the  question,  whether 
Kmerick  and  Alton  had  the  actual  posses- 
sion of  the  premises  at  the  date  of  the  war- 
rant or  not,  and  I  consider  it  as  wholly 
irrelevant  to  that  enquiry.  To  admit  any 
of  these  documents  would  have  effectually 
enabled  the  defendants  to  escape  the  oper- 
ation and  effect  of  the  rule  denying  to  them 
the  right  to  impugn    the  title  of  the 

235  lessor.     I  *think  the  County  court  was 
right  in   refusing   to   permit   any   of 

those  documents  to  be  given  in  evidence  to 
the  jury. 

The  defendants*  fourth  bill  of  exceptions 
was  to  the  opinion  of  the  court  refusing 
three  of  the  nine  instructions  which  they 
had  asked  for,  and  which  are  set  out  also 
in  the  plaintiff's  first  bill  of  exceptions. 
With  regard  to  the  first  and  second  of  these 
instructions,  which  are,  in  substance  and 
effect,  the  same  as  the  third  and  fifth  in- 
structions set  out  in  the  plaintiff's  first  bill 
of  exceptions,  I  will  only  remark,  that  I  can 
perceive  no  ground  upon  which  the  lease 
from  Tavener  to  Emerick  should  have  been 
held  void  for  uncertainty,  or  excluded  from 
the  jury,  unless  accompanied  by  evidence 
of  the  locality  or  boundaries  of  the  land. 
The  lease  was  of  a  tract  of  land  **  adjoining 
David  Kinnaird,"  and  formerly  occupied 
by  Henry  Dye,  containing  160  acres,  and 
of  which  the  said  Bmerick  thereby  admitted, 
under  his  hand  and  seal,  that  he  was  then 
in  possession.  The  description  thus  given 
of  the  premises  was  much  more  precise  than 
that  required  to  be  given  in  the  complaint 
and  warrant  by  the  statute,  and  it  was  not 
for  Kmerick,  I  apprehend,  to  object  that 
there  was  no  proof  of  the  boundary  of  the 
tenement,  the  locality  of  which  he  had  dis- 
tinctly recognized,  and  of  which  he  ac- 
knowledged he  held  possession.  The 
plaintiff,  if  otherwise  entitled,  may  recover 
according  to  the  description  in  his  warrant 
or  that  in  the  lease,  or  such  part  as  the 
verdict  may  find,  and  he  must  then  point 
out  to  the  sheriff  the  premises  of  which  he 
is  to  give  him  possession,  at  his  peril ;  and 
if  he  take  more  than  he  has  recovered  in 
the  action,  the  court  will  interfere  in  a 
summary  manner,  atid  compel  him  to  make 
restitution.  Adams  on  Eject.  341 ;  Jackson 
V.  Rathbone,  3  Cow.  R.  291 ;  Camden  v. 
Haskill,  3  Rand.  462. 

The  third  of  these  instructions  corre- 
sponds to  the  seventh  of  the  series  set 

236  out  in  the  plaintiff's  first  bill  *of  ex- 
ceptions,   and    for   the   reasons   then 

stated,  I  think  the  court  was  right  in  refus- 
ing to  give  it. 

The  defendants'  fifth  bill  of  exception 
was  to  the  opinion  of  the  court  overruling 
their  objections  to  the  five  several  instruc- 
tions asked  for  on  the  part  of  the  plaintiff, 
and  giving  the  same  to  the  jury.  The  first 
of  these  instructions  was,  that  if  the  jury 
believed   Kmerick  entered   into    possession 


under  the  lease,  but  continued  on  the  prem- 
ises after  the   expiration   of   the  term,  he 
thereby  became  a  tenant  from  year  to  year, 
according  to  the  terms  of   the  lease.     The 
doctrine  appears  to   be   well   settled,     that 
where  a  tenant  holds  over  after  the  expira- 
tion of  his  lease,    and    the  lessor   receives 
rent  accruing  subsequently  to  the  expiration 
of  the  term,  or  does  any  act  from  which  it 
may  be  inferred  that  he  intends  to  recog'nize 
him  still  as  such  tenant,  he  becomes  thereby 
tenant  from  year  to  year,    upon  the   coiidi- 
tions  of  the  original  lease.     Where,  ho'vr- 
ever,  the  lessor  does  no   act   recognizing'    a 
continued  tenancy,  the  tenant  holding  over 
is  but  a  tenant  at  sufferance,   and  not  en- 
titled to  notice    to  quit.     Adams  on  Kject. 
110;  Harding    v.    Crethorn,    1  Esp.    R.  57; 
Doe  V.  Stennett,  2  Esp.    R.   716 ;  Bishop    v. 
Howard,   2   Barn.    &    Cres.    100;  Digbj     v. 
Atkinson,  4  Camp.  R.  275 ;  Hutton  v.  War- 
ren, 1  Mees.  &  Welsh.  466;  Jackson  ex  dem. 
Wood  V.  Salmon,  4  Wend.    R.   327 ;  Jackson 
V.    McLeod,    12   Johns.    R.    182;   Wilde    v. 
Cantillon,    1    John.   Cas.    124;  Jackson    v. 
Raymond,    lb.    85,    in   n.     In  this  case  the 
tenancy  created  by   the  original   lease  ter- 
minated on  the  1st  of  April  1840,  and  E^m- 
erick's  being   suffered    to  continue    in   the 
possession  for  upwards  of  seven  years  after- 
wards, might   be   regarded  as  a  sufficient 
recognition  of  the   tenancy  on  the  part  of 
Tavener  to  create  a  tenancy   from    year    to 
year.      Certainly     the    defendants    cannot 
complain  that  Emerick's  holding  after  the 
expiration    of   the    original    tenancy    waa 
placed  on  the  more  beneficial  footing- 
237      of  a  tenancy  from  year  to  year  *rather 
than  that  of  a  tenancy  by  sufferance. 
I  think  the  court    committed    no   error    in 
giving  this  instruction  to  the  jury. 

The  second  instruction  moved  for  by  the 
plaintiff  embraced  the  substance  of  the 
first,  excepting  that  the  relation  between 
Tavener  and  Emerick,  after  the  expiration 
of  the  original  term,  was  described  as  a 
tenancy  generally,  without  calling  it  a 
tenancy  for  years,  and  with  this  addition, 
that  this  tenancy  continued  as  long  as  Em- 
erick remained  thereon,  unless  it  appeared 
that  he  had  disclaimed  such  tenancy  and 
asserted  a  right  adverse  to  the  plaintiff; 
and  that  in  such  case,  unless  such  disclaimer 
and  assertion  of  adverse  right  were  brought 
home  to  the  knowledge  of  the  plaintiff  more 
than  three  years  before  the  institution  of 
the  suit,  he  was  entitled  to  recover  against 
Emerick.  It  is  clear,  that  possession  of 
land,  by  the  consent  of  the  true  owner, 
does  not  constitute  adversary  possession, 
and  the  possession  of-  a  tenant  is  the  pos- 
session of  his  landlord;  and  his  continuing 
in  possession  after  the  expiration  of  his 
term,  as  we  have  seen,  creates  an  implied 
tenancy  and' is  no  disseisin  of  the  landlord. 
Atherton  v.  Johnson,  2  New  Hamp.  R.  31 ; 
Jackson  v.  Raymond,  1  John.  Cas.  85,  in 
notis.  Nor  is  his  conveyance  in  fee  a  dis- 
seisin, unless  at  the  election  of  the  land- 
lord. Jackson  v.  Davis,  5  Cow.  R.  123.  It 
is  true  it  has  been  held  that  a  tenant  may 
by  disclaimer,  or   by  claiming  the  fee  ad- 
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versely  in  bis  own  right  or  that  of  another, 
convert  the  possession  held  under  his  land- 
lord into  a  tortious  and  adversary  posses- 
tion.  Willison  v.  Watkins,  3  Peters'  R.  43. 
But  I  apprehend  if  this  doctrine  is  to  be 
sustained,  he  must  at  least  give  his  land- 
lord, who  is  reposing  under  the  security  of 
the  tenancy,  believing  his  tenant's  posses- 
sion his  own  possession,  full  notice  of  such 
disclaimer  or  assertion  of  adverse  title.  It 
was  said  by  the  judge  delivering  the  opin- 
ion of  the  court   in    the  case  of  Wil- 

238  son  V.  Weathersby,  *1  Nott  A  McCord, 
373,  that  there  must  be  a  surrender  of 

the  possession  to  the  landlord,  or  a  distinct 
and  bona  fide  abandonment  of  it  at  least, 
to  put  the  tenant  in  a  condition  to  dispute 
the  lessor's  title.  He  cannot  be  permitted 
to  do  so  while  he  remains  in  possession. 
He  has  a  right  to  purchase  any  title  he 
pleases,  but  he  is  bound  bona  fide  to  give 
up  possession  and  to  bring  his  action,  and 
recover  by  the  strength  of  his  own  title. 
The  relation  between  landlord  and  tenant 
is  said  to  be  in  this  respect  similar  to  that 
between  tenants  in  common,  3  Peters'  R. 
51 ;  and  it  has  been  held  with  regard  to  the 
latter,  that  a  silent  possession  by  one 
tenant  in  common,  accompanied  with  no 
act  which  can  amount  to  an  ouster  or  give 
notice  to  his  cotenant  that  his  possession 
is  adverse,  should  not  be  construed  into  an 
adverse  possession.  Marshall,  Ch.  J.,  de- 
livering the  opinion  of  the  court  in  Mc- 
aung  V.  Ross,  5  Wheat.  R.  116, 124 ;  Purcell 
V.  Wilson,  4  Gratt.  16.  Still  less  it  seems 
to  me,  would  such  a  possession  by  a  party 
coming  in  as  a  tenant,  after  the  expiration 
of  his  term  amount  to  an  adversary  posses- 
sion. I  think  the  court  did  not  err  in  giv- 
ing this  instruction  to  the  jury. 

The  third  instruction  asked  for  by  the 
plaintiff  embraced  the  substance  of  the  sec- 
ond, and  further  sought  an  expression  of 
opinion  on  the  part  of  the  court,  that  the 
defendant  Alton,  by  entering  on  part  of 
the  land  as  purchaser  from  Emerick,  thereby 
became  subject  to  the  same  relations  held 
by  Emerick  towards  his  lessor  Tavener, 
and  neither  could  set  up  an  adverse  title 
without  showing  that  they  had  returned 
the  possession ;  and  that  unless  such  pos- 
session had  t>een  restored  to  the  plaintiff, 
or  held  adversely  by  the  defendants  for 
more  than  three  years  before  the  institution 
of  this  suit,  the  jury  should  find  for  the 
pUintiff.  This  instruction  is  entirely  in 
unison  with  the  views  I  have  already  ex- 
pressed,   and  I    think  it  unnecessary 

239  to  add  ^anything   further  to  them.     I 
will  only  remark  that  the  instruction 

seems  to  be  fully  and  directly  sustained 
upon  that  branch  relating  to  the  plaintiff's 
right  to  recover,  by  the  opinion  of  the  court 
in  the  case  of  Willison  v.  Watkins,  3  Peters' 
1{.  43.  I  think  the  County  court  committed 
no  error  in  giving  this   instruction  to  the 

The  fourth  instruction  embraced  nothing 
more  than  did  the  second  and  third  in- 
structions, excepting  perhaps  the  intima- 
tion-to  the  jury,  that  if  the  tenancy  claimed 


by  Tavener  to  exist  were  established  to 
their  satisfaction,  one  of  its  legal  conse- 
quences'was,  that  the  defendants  could  no 
more  deny  that  the  possession  under  which 
Emerick  entered  was  the  possession  of  his 
lessor,  than  he  could  controvert  his  title. 
This  proposition  was  but  a  corollary  from 
those  already  asserted,  and  entirely  free 
from  objection,  for  the  reason  I  have  al- 
ready endeavored  to  assign. 

The  last  instruction  asked  for  on  the  part 
of  the  plaintiff,  raises  the  same  question 
which  I  have  already  fully  considered  in 
expressing  my  views  upon  the  first  instruc- 
tion asked  for  on  the  part  of  the  defendants, 
and  to  them  I  have  nothing  further  to  add. 
I  think  the  County  court  was  right  in  giv- 
ing this  instruction. 

The  last  question  in  the  cause  is  that 
arising  upon  the  plaintiff's  bill  of  excep- 
tions to  the  opinion  of  the  County  court 
overruling  his  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence  and  the  instructions  of  the 
court.  The  Circuit  court  reversed  the  judg- 
ment of  the  County  court,  upon  the  ground 
that  that  court  erred  in  giving  the  instruc- 
tions asked  for  by  the  defendants,  and  also 
erred  in  not  granting  the  plaintiff  a  new 
trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  evidence.  The  plaintiff 
proved  that  he  had  let  the  premises  to  Em- 
erick for  one  year,  commencing  on 
240  the  1st  day  of  *  January  1839,  by  a 
lease  in  writing,  and  signed  and 
sealed  by  both  parties,  containing  stipula- 
tions for  the  payment  of  rent,  against 
waste,  and  for  the  peaceable  surrender  of 
the  premises  at  the  end  of  the  term :  the 
lease  also  recited  that  Emerick  was  in  pos- 
session of  the  land  at  its  date.  He  further 
proved  that  he  had  claimed  the  land  as  his 
for  a  number  of  years  previously,  and  had 
made  a  verbal  contract  for  the  sale  thereof 
to  one  Dye,  about  the  year  1834,  under 
which  the  said  Dye  took  possession  of  it, 
built  a  cabin  upon  it,  into  which  he  moved 
his  family,  and  lived  upon  the  land  some 
two  or  three  years,  during  which  time  he 
cleared  a  small  portion  of  it,  and  afterwards 
rented  it  for  a  year  or  two  to  subtenants ; 
that  without  completing  his  purchase,  and 
learning  from  Emerick  that  he  had  leased 
the  land  of  the  plaintiff,  he.  Dye,  aban- 
doned the  possession.  The  plaintiff  further 
proved,  that  on  the  14th  of  April  1847  Em- 
erick sold  and  conveyed  by  deed,  with  cer- 
tain covenants  of  warranty,  a  tract  of  land, 
containing  46^  acres  by  metes  and  bounds, 
lying  in  Wood  county  on  Stillwell's  creek, 
together  with  another  tract  adjoining  the 
foregoing,  containing  39  acres,  also  de- 
scribed by  metes  and  bounds;  covenanting 
to  repay  the  purchase  money  and  interest 
for  the  first  described  tract,  if  his  title 
thereto  should  be  superseded  by  a  better 
within  two  years  from  the  1st  of  April  1846, 
and  to  warrant  generally  the  title  to  the 
other  tract.  He  further  proved  that  Em- 
erick owned  and  lived  on  the  David  Kin- 
naird  farm,  which  adjoined  the  land  in 
I  controversy,  and  had  occupied  the  improve- 
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ment  made  by  Dye  on  said  land  by  culti- 
vating' the  same,  until  within  about  two 
years,  when  he  put  the  defendant  Alton 
thereon  under  the  deed  aforesaid;  and  he 
further  proved,  that  about  the  middle  of 
November  1847  he  produced  the  lease  afore- 
said, and  demanded  rent  of  Emerick  for 
the  premises;  that  Emerick  acknowledged 
the  lease  to  be  his,  but  refused  to 
241  *pay  rent,  and  that  he,  plaintiff, 
then  demanded  possession  of  the 
leased  premises,  and  that  Emerick  refused 
to  surrender  the  same,  denied  the  plaintiff's 
title,  and  said  he  would  neither  pay  rent 
nor  surrender  possession.  The  plaintiff 
here  closed,  and  the  defendants  gave  no 
testimony  whatever  tending  to  impair  the 
plaintiff's  right  to  recover  upon  the  case 
so  made.  And  upon  this  case  I  think  it 
clear  the  plaintiff  was  entitled  to  recover, 
though  as  to  the  extent  of  his  recovery, 
and  whether  on  this  joint  action  against 
Emerick  and  Alton,  it  must  not  be  confined 
to  that  portion  of  the  land  of  which  Alton 
was  placed  in  possession  under  his  deed,  I 
do  not  mean  to  be  understood  as  expressing 
any  opinion ;  the  question  not  now  arising 
in  the  case.  I  think,  therefore,  the  County 
court  erred  in  not  setting  aside  the  verdict, 
and  granting  the  plaintiff  a  new  trial.  , 

And  upon  the  whole  case  I  am  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  Circuit  court,  and  that  the  same  should 
be  affirmed  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  lyee,  J. 


242       *McReynolds  v.  Counts  &  als. 

July  Term,  185S.  Lewisburff. 

WUIs— Renundfrtlon  by  Widow— Cam  at  Bar.— M.  by 
bis  will,  devised  bis  real  estate  to  bis  wife  for  bcr 
life,  and  at  ber  deatb  to  bis  son  J:  and  be  gave 
bis  personal  estate,  after  payment  of  bis  debts, 
equally  among  bis  elffbt  cblldren.  His  real  estate 
consisted  of  a  farm  on  wblcb  be  lived.  His  widow 
renounced  tbe  provision  made  for  ber  by  tbe  will; 
and  dower  not  bavin?  been  assi^rned  to  ber,  sbe 
lived  for  some  years  on  tbe  farm,  wblcb  sbe  per- 
mitted ber  son  J  to  cultivate  and  take  tbe  profits 
of,  in  consideration  of  bis  supporting  ber.  Upon 
a  bill  filed  by  tbe  otber  cblldren  to  bave  dower 
assifirned  to  tbe  widow,  and  for  a  division  and 
distribution  of  tbe  estate,  claimlnflr  an  account  of 
tbe  rents  from  tbe  widow  and  J.    Hbld: 

i«t.  5ame— Same— Risrhts  of  Widow  before  Dower 

AMlsrned.*— Tbe  widow  was  entitled  to  occupy 
and  cultivate  tbe  farm  witbout  rent  until  dower 
was  assifirned  to  ber:  and  sbe  mlsrbt  allow  an- 
otber  to  do  it  for  ber. 
ad.  Same— Same— DUposal  of  Device  to  Her— Indem- 
nity of  Legatees.!— Tbe   two-tbjrds  of  tbe  land 

*Rlffhts  of   Widow   before   Dower   Asalgned.— See 

monoflrrapbic  note  on  "Dower"  appended  to  Davis  v. 
Davis,  25  Qratt  567. 

twills- Rennnclation  by  Widow— Disposal  of  Provi- 
sions for  Her  In  the  Will— Indemnity  of  Legatees.— Tbe 
widow  cannot  assert  ber  paramount  claim  to 
distribution  aflralnst  tbe  will,  and  also  claim  tbe 


remaining  after  tbe  assUmment  of  tbe  widow's 
dower  sbould  be  applied  to  indemnify  tbe  ieffa- 
tees  of  tbe  personal  estate  for  tbe  loss  tbey 
sustained  by  tbe  widow's  renunciation  of  the 
provision  made  for  ber  by  tbe  will,  and  claim  of 
ber  tblrd  of  tbe  personal  estate:  and  for  tills 
purpose  tbe  said  two-tblrds  of  tbe  land  sbould 
be  rented  out  and  tbe  proceeds  applied  to  the 
satisfaction  Of  tbe  legatees. 
3d.  Same— Same—Same.- After  tbe  legatees  have 
been  satisfied  for  tbe  loss  of  so  mucb  of  theijr 
legacies  as  was  taken  by  tbe  widow,  or  after  the 
deatb  of  tbe  widow,  wblcbever  event  sball  fl.rst 
occur,  tbe  said  two-tblrds  of  tbe  land  is  to  be 
delivered  to  J  as  devisee  in  remainder  under  the 
wllL 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Russell  county,  made  in  a 
cause  in  which  John  Counts  and  others, 
heirs  and  legatees  of  Joseph  McReynolds 
deceased,  were  plaintiifs,  and  Isaac  and 
Rebecca  McReynolds  were  defendants.  The 
facts  are  stated  in  the  opinion  of  Judg-e 
Samuels.  The  only  additional  fact  which 
may  be  stated  is,  that  by  a  verbal  agree- 
ment between  Isaac  and  Rebecca 
243  McReynolds,  *^Isaac  was  permitted  to 
cultivate  the  land  and  take  the  profits, 
in  consideration  of  his  supporting  her. 

B.  R.  Johnston,  for  the  appellant. 
Samuel  Logan,  for  the  appellees. 

SAMUELS,  J.     Joseph   McReynolds,    by 
his  last  will,  devised  that  his  wife  Rebecca 
McReynolds,  during  her  life,    should  have 
the  use  and  profits  of  all  his  real  estate,  as 
a  home  and  support  for  her  during  her  life, 
and,  after  her  death,  to  pass  unencumbered 
in  absolute  fee  simple  to  his  son  Isaac,  who 
is  the  appellant  here.     The  personal  estate, 
after  payment  of   his  debts,   the    testator 
directed    to    be   divided    into   eight    equal 
shares,  one  of  which  he  gave  to  each  of  his 
seven  living  children,  and  one  to   the  chil- 
dren of  a  deceased  son.     The  widow  waived 
and  renounced  the   provision   made  for  her 
by  the  will  of  her   husband,    and   claimed 
her  dower  in  the  real   estate,    and    her  dis- 
tributive share  in  the  personal  estate,  as  if 
her  husband  had  died  intestate.     After  this 
renunciation,  the  widow's  dower  not  having 
been    assigned    to   her,    she   continued  for 
some   years    to   occupy    the    land.     1   Rev. 
Code,  ch.  107,  {  2,  p.   403.     A  bill  was  then 
filed    by    some   of   the    children    of  Joseph 
McReynolds  for   the   purpose   of  assigning- 
the  widow's  dower,   and    making   partition 
of  the    other   two-thirds,    and   seeking   an 
account   of    the    rents   and  profits  thereof. 
The  Circuit  court  approving  the  principles 
asserted  in  the  bill,  by   its  decree  directed 

provision,  or  any  part  of  It,  made  for  ber  by  tbe 
will.  If  sbe  elects  to  take  tbe  first,  sbe  must  give 
up  tbe  last  to  Indemnify  tbe  parties  wbo  are  disap- 
pointed by  ber  election.  Pindley  v.  Plndley,  II 
Oratt.  439.  citlnfl:  tbe  principal  case,  and  Mitcbells  v. 
Jobnsons,  6  Leiflrb  461.  See  principal  case  also  cited 
in  Morriss  v.  Oarland,  78  Va.  226.  See,  in  accord, 
Klnniard  v.  Williams,  8  Leigb  400,  81  Am.  Dec.  668. 

Tbe  principal  case  was  also  cited  in  Nelson   v. 
Kownslar,  79  Va.  479. 
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an  aasig'nineiit   of    one- third    of   the   real 
estate    as   dower;  a    partition   of  the  two- 
thirds    into    eight    parts   among  the  eight 
children    of    Joseph    McReynolda    or   their 
heirs    or   vendees,    and    an   account  of  the 
rents  and  profits  of  the  two-thirds  from  the 
time  of  the  waiver  and  renunciation.     From 
that  decree  an  appeal  is  taken  to  this  court. 
I  am  of  opinion   the   Circuit   court 
344     erred  in  its  decision  *in  regard  to  the 
rig^hts   of  the   parties  as  created  and 
defined  by  the  will  of   Joseph  McRejnolds, 
and  as  subsequently   varied   by  the  waiver 
and  renunciation    of  Rebecca  McReynolds 
the  widow.     The   true   construction  of  the 
wiU  gave  to  Rebecca  McReynolds  an  estate 
for  life  in  all  the   testator*s   land,   with  re- 
Biainder  in  fee  to   Isaac  McReynolds.     The 
vaiver  and  renunciation  placed  the  widow 
in  precisely  the   same  condition  she  would 
have    occupied    if    her   husband    had    died 
irithont  a  will.     She  had  the  right  to  occupy 
the   mansion    house    and    land    belonging 
thereto  without  rent,    until  her  dower  was 
assigned.     In  this  case  the  only  land  owned 
by  £e  testator  was   the   land  belonging  to 
the  mansion  house.     She  might  occupy  the 
land  herself,  or  allow  another  to  do  it  for 
her.    It  was,   therefore,    error  to  direct  an 
aocount   of   rents  and  profits  whilst  it  was 
so  held  either  by  her  or  by   Isaac  McRey- 
nolds    with    her    permission.       After    the 
waiver  and  renunciation  the  widow  became 
entitled  to  a  distributive  share  of  one-third 
of  the   personal   estate   after   payment  of 
fnnexal   expenses    and   just   debts,    and  to 
dower    in    one-third   of  the  real  estate.     1 
Rev.    Code,    ch.    104,    I   26,    p.  381 ;  1  Rev. 
Code,  ch.  107,  {  11,  p.  403.     The  remaining 
two-thirds,  as  a  consequence  of  the  waiver, 
would  have  passed  at  once  into  the  posses- 
sion of  the  remainderman,   if  no  equity  at- 
tached in  favor  of   other   persons.    6  Bac. 
Abr.  title  Remainder  and  Reversion,  letter 
6.,  p.  756,  7  and  8;  2  Rolle's  Abr.   415,  pi. 
4,  5,    6,  7,    9;    Moor's   Reports   519.     The 
widow,    by   her   renunciation    of   the  will, 
disappointed  the   legatees   to  the  extent  of 
one-third  of    their   respective   legacies;  by 
her  waiver  she  gave  up  a  life  estate  in  two- 
thirds  of  the  real  estate.     Familiar  princi- 
ples of  equity  authorize  and  require  courts 
of  chancery  jurisdiction  to  sequestrate  the 
property  thus  given  up,  and  appropriate  its 
profits  to  indemnify   the  legatees  for  their 
disappointment.     Kinnaird's  ex' or  v. 
245      Williams'  adm'r,  8  *I^eigh  400 ;  Dillon 
V.  Parker,  1  Swanst.  R.  359;  Gretton 
V.  Haward,  1  Swanst.   R.   409.     The  widow 
in  this  case  having   asserted   her  rights  in 
opposition  to  the  will,  the  interests  which 
the  will  attempted  to  confer  on  her  should 
be  applied  to    indemnify   the   legatees   for 
their  loss,  if  any,  consequent  upon  her  tak- 
ing a  distributive    share   of   the    personal 
estate.     The   general   rule,    if   allowed*  to 
prevail   in    this    case,    would   require   the 
sequestration  of  Rebecca  McReynolds'    life 
estate  in  the   two- thirds  of  the  land  until 
the  iivails  might  indemnify  the  disappointed 
legatees,  and  then  allow   her  to  enjoy  them 
until  her  death.     The  case   before  us,  how- 
ever, is  withdrawn   from  the  operation  of 


the  general  rule  by  the  statute,  which  puts 
an  end  to  all  her  interest  under  the  will, 
when  she  waived  its  provisions.  After 
the  legatees  shall  have  been  indemnified 
for  their  disappointment,  the  two-thirds 
should  pass  into  the  hands  of  Isaac  McRey* 
nolds,  the  remainderman. 

Applying  these  principles  to  the  case,  I 
am  of  opinion  to  aflBrm  so  much  of  the 
decree  as  directs  the  assignment  of  dower 
to  Rebecca  McReynolds;  to  reverse  so  much 
of  it  as  directs  an  account  of  the  rents  and 
profits  of  the  remaining  two-thirds  of  the 
land,  and  as  directs  a  partition  thereof 
amongst  the  heirs  of  Joseph  McReynolds, 
with  costs  to  the  appellant ;  to  remand  the 
cause  to  the  Circuit  court  with  directions  to 
ascertain  to  what  amount,  if  any,  the  lega- 
tees in  Joseph  McReynolds'  will  have  been 
disappointed  by  the  renunciation  of.  the 
widow,  and  to  cause  the  rents  and  profits 
during  Rebecca  McReynolds'  lifetime,  of 
two-thirds  of  the  land  to  be  applied  as  far  as 
may  be  necessary  to  indemnify  those  lega- 
tees ;  and  after  full  indemnification  to  the 
legatees,  or  after  Rebecca  McReynolds' 
death,  whichever  shall  first  occur,  to  place  the 
land  in  the  hands  of  Isaac  McReynolds. 
246         *The  decree  was  as  follows: 

It  seems  to  the  court  here,  .that  so 
much  of  the  decree  of  the  Circuit  court  as 
directs  an  assignment  of  dower  to  Rebecca 
McReynolds  in  the  estate  of  her  late  hus- 
band, Joseph  McReynolds,  is  correct.  But 
it  further  seems  to  the  court  here,  that 
there  is  error  in  that  part  of  the  decree 
which  directs  an  account  of  the  rents  and 
profits  of  the  remaining  two-thirds  of  Joseph 
McReynolds'  land,  and  which  directs  parti? 
tion  thereof.  It  is  therefore  adjudged, 
ordered  and  decreed  that  so  much  of  said 
decree  as  is  hereby  declared  to  be  correct, 
be  affirmed;  and  so  much  of  it  as  is  declared 
to  be  erroneous,  be  reversed  and  annulled; 
and  that  the  appellees  pay  to  appellant  his 
costs  expended  in  prosecuting  his  appeal 
here.  It  is  further  adjudged,  ordered  and 
decreed  that  the  cause  be  remanded  to  the 
Circuit  court,  with  directions  to  ascertain 
to  what  amount,  if  any,  the  legatees  named 
in  Joseph  McReynolds'  will,  have  been 
disappointed  by  the  renunciation  of  the 
widow ;  and  that  for  a  period  not  exceeding 
the  lifetime  of  Rebecca  McReynolds,  the 
rents  and  profits  of  the  two-thirds  of  the 
land  left,  after  assigning  dower,  be., taken 
under  the  control  of  the  court,  and  applied 
to  indemnify  the  legatees  for  such  disap- 
pointment. After  indemnification,  to  the 
legatees,  or  after  the  death  of  Rebecca  Mc- 
Reynolds, whichever  shall  first  occur,  it  is 
further  adjudged  and  ordered  that  the  land 
be  placed  in  the  hands  of  Isaac  McReynolds, 
the  remainderman. 


247 


♦Price  V.  Kyle. 
July  Term.  1852.  Lewlsbur^, 
I.  Arbitration  Bonds*— SuhMquent  Bndorsomentf^Ac- 
tion  of  Debt— Case  at  Bar.— p  executes  a  bond  sub- 

^Arbitration  Bonds.— See  generally,  monocrrapbic 
noi«  on  "Arbitration  and  Award." 
tBonds— Indorsement  Considered  Part  oif  Bond.— in 


131 


«  QRATT. 


Virginia  Rbpokts,  Annotated. 


24«,  249 


mlttinff  a  certain  matter  to  arbitration.  The 
arbitrators  disagree,  and  then  P  makes  an  en- 
dorsement on  the  bond  by  which  he  agrees  that 
the  arbitrators  shall  choose  an  umpire,  and  binds 
himself  to  abide  by  his  award;  and  he  siffns  and 
seals  this  endorsement.  This  endorsement  is  to 
be  considered  as  a  part  of  the  bond,  upon  which  as 
a  whole,  an  action  of  debt  may  be  instituted. 
a.  Appeals— Law  Qovemla^— Case  at  Bar.— A  peti- 
tion for  an  appeal  having  been  presented  to  the 
court  before  the  1st  of  July  1860,  though  the  appeal 
was  not  allowed  until  after  that  date,  no  damages 
are  to  be  allowed  upon  afflrminff  the  judgment 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Botetourt  county,  brought  by  Wil- 
liam Kyle  agrainst  John  M.  Price.  The 
action  was  upon  an  arbitration  bond,  by 
which  Price  bound  himself  to  Kyle  in  the 
penalty  of  1000  dollars,  to  abide  by  and  per- 
form the  award  of  two  arbitrators  selected 
to  decide  whether  Kyle,  who  was  a  deputy 
sheriff,  was  entitled  to  have  commissions 
upon  two  executions  against  the  goods  of 
Price  which  went  into  the  hands  of  Kyle 
and  were  levied,  but  the  property  was  not 
sold.  The  arbitrators  differed  in  opinion ; 
and  then  the  following  endorsement  was 
made  upon  the  bond:  **I,  the  within  bound 
John  M.  Price,  having  understood  that  the 
within  named  arbitrators,  Thomas  J. 
Michie  and  James  L,,  Woodville,  cannot 
agree  upon  an  award  in  the  within  case 
referred  to  them,  I  am  willing,  and  do 
hereby  authorize  the  said  arbitrators  to 
choose  an  umpire,  whose  award  I  hereby 
bind  myself,  my  heirs,  &c.,  to  submit  to 
and  abide  and  forever  be  governed  by  in 
the  premises.  As  witness  my  hand  and 
seal  this  8th  of  April  1847. 

John  M.  Price.     (Seal.)'» 

248  *The  arbitrators  appointed  an  um- 
pire, who  made  an  award  by  which 
he  awarded  to  Kyle  112  dollars  49  cents, 
and  that  Price  should  pay  the  expenses  of 
the  award. 

The  declaration  set  out  the  bond  and  the 
endorsement    thereon    and    the  award,  and 


Smith  Y.  Spiller,  10  Gratt.  S22,  it  Is  said:  "In  the  cases 
of  Broke  v.  Smith,  Moor  070:  Burgh  v.  Preston,  8  T. 
B.  483;  and  Gordon  ▼.  Frasler,  2  Wash.  180,  the  gen- 
eral principle  is  asserted,  that  a  memorandum  en- 
dorsed on  a  bond  at  the  time  of  its  execution. 
operatinGT  in  favor  of  the  obligor,  and  signed  by  the 
obligee,  is  to  be  considered  as  part  of  the  condition 
of  the  bond.  And  in  the  cases  of  Crelg  v.  Talbot,  9 
Eng.  C.  Li.  B.  56;  Shermer  v.  Beale,  1  Wash.  11;  and 
Price  V.  Kyle,  9  Oratt.  H7,  decided  by  this  court,  at  its 
last  Hcssion  in  this  place,  the  same  rule  was  held 
applicable  to  like  memoranda  made  at  dates  subse- 
quent to  tbe  execution  of  the  bonds  on  which  they 
were  respectively  endorsed." 

The  principal  case  was  also  cited  in  Calwell  y. 
Caperton,  87  W.  Va.  412,  41&  See  principal  case  dis- 
tinguif|hed,(n  Carter  y.  Noland,  86  Va.  571, 10  S.  E. 
Bep.  605. 

See  also,  monographic  note  on  "Bonds**  appended 
to  Ward  v.  Chum.  18  Gratt  801. 

t Appeals— Law  Qovemlnflr.— See  principal  case 
cited  in  Crawford  v.  Halsted.  30  Gratt.  2S5.  See 
also,  monographic  note  on  "Appeals.** 


demanded  the  penalty.  And  to  this  decla- 
ration the  defendant  demurred.  The  ques- 
tion intended  to  be  raised  by  the  demttrrei 
is,  whether  the  endorsement  was  to  be 
treated  as  a  part  of  the  bond,  so  that  an 
action  of  debt  might  be  maintained,  upon 
it ;  or  whether  it  was  to  be  taken  as  a  dis- 
tinct and  substantive  undertaking*,  upon 
which  the  action  must  be  brought  in  cove- 
nant. The  court  below  overruled  the  de- 
murrer and  rendered  a  judgment  for  the 
plaintiff:  And  the  defendant  obtained  a 
supersedeas. 

Hudson,  for  the  appellant. 

John  T.  Anderson,  for  the  appellee. 

DANIEL,  J.    The  case  turns  on  the  effect 
of  the  sealed  memorandum  of  the  8th  April 
1847  endorsed  on   the  bond.     In  the  written 
notes  of  argument  filed  by   the   counsel  of 
the  respective  parties,    it   is   contended    on 
the  part  of  the  plaintiff  in   error,    that  tbe 
memorandum  constitutes  a  new  agreement 
wholly   distinct    from   the  bond  of  submis- 
sion, and   that   the  remedy  for  any  failure 
to  keep  it  is  by  an   action   of  covenant    on 
the  agreement,    and   not    by   a   suit  on  the 
bond ;  and,  as  authority   in  support  of  this 
position,  the  cases  of   Freeman  v.  Adams, 
9  John.  R.  115,  and  Brown  v.  Goodman,  in 
a   note    to   3   T.    R.    592,   are  referred    to. 
Whilst,  on  behalf  of  the  defendant  in  error, 
it  is  contended   that  the  memorandum  is  to 
be  considered,    by    relation   to   the   date  of 
the  bond,  as  constituting  part  of  the  condi- 
tion,   and   that   the   proper   remedy   for  a 
breach    is    that  which   has  been  pnr- 
249      sued,  to  wit :  suit  *on  the  bond ;  and 
the   cases   of    Shermer   v.    Beale,    1 
Wash.  11,  and   Grordon  v.  Frazier,  2  Wash. 
130,  are  cited    as    showing    that  the  latter 
construction  is  in  accordance  with    the  de- 
cisions of  this  court. 

The  case  of   Freeman  v.  Adams,  it  must 
be  admitted,  is  a  direct  authority   in  sup- 
port of  the  views  of  the  appellant.     It  will 
be  seen,    however,    on   an    examination   of 
the  opinion  of  the  court  in  that  case,  that 
it  rests  entirely  on    the   case   of  Brown  v. 
Goodman,    mentioned   above,    and  the  case 
of  Evans   v.    Thomson,    5   East's   R.    189. 
And,  in  the  case  of  Creig  v.  Talbot,  2  Bam. 
and  Ores.  179,  9  Eng.    C.    L.    R.  56,  which 
was   similar   in    all   its   features  to  that  of 
Freeman   v.    Adams,    Brown    v.    Goodman 
and    Evans    v.    Thomson    were   very    fully 
reviewed,  and  shown  to  furnish  no  author- 
ity for  the  proposition  that  an  action  could 
not,   in    such   case,    be   maintained  on  the 
bond.     The  declaration  in  the  case  of  Creig 
V.  Talbot,    after    setting  out  the  condition 
of  the  bond,    stated    that    before    the    time 
therein  limited  for  the  making  of  the  award 
had  expired,  the  parties,  by  a  deed  endorsed 
on  the  back    of   the    bond,    agreed  to  give 
the  arbitrators  further  time  for  making  the 
award,  and  that  an  award  was  made  within 
the   extended    time;    and   alleged    nonper- 
formance.    Upon  demurrer,    the  court  were 
unanimous  in  holding   that   the  action  was 
maintainable.      The   judges    in    delivering 
their  opinions,  said  that  the  legal  effect  of 
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the  endoTBement  was  not  to  drive  the  party 
to  his  action  on  that,  but  to  vary  the  day 
mentioned  in  the  condition  of  the  bond, 
and  to  introduce  as  a  term  into  that  condi- 
tion the  extended  period  of  time  for  making 
the  award ;  that  it  was  not  the  purpose  of 
the  peuties  to  substitute  the  second  deed  in 
lien  of  the  bond,  as  a  new  and  independent 
agreement  of  reference,  but  merely  to  vary 
the  defeasance  or  condition,  and  to  keep 
the  bond  in  force  as  a  subsisting  secu- 
rity. Bay  ley,  J.,  said  that  the  case  was 
clearly  distinguishable  from  Brown 
250  V.  *Goodman,  because  there  the  sub- 
mission was  by  deed,  and  it  did  not 
appear  that  the  consent  to  enlarge  the  term 
was  by  deed ;  and  he  might  have  also  added, 
that  it  did  not  appear  that  such  consent 
was  endorsed  on  the  deed.  Bvans  v. 
Thomson,  he  proceeded  to  show,  instead  of 
being  authority  against  the  right  to  main- 
tain the  action  on  the  bond,  was  a  strong 
case  in  its  favor.  Upon  the  authority  of 
that  case,  the  deed  endorsed  on  the  bond, 
he  said,  might  be  considered  as  virtually 
inoorpoFating  in  it  all  the  antecedent  terms 
contained  in  the  condition  of  the  bond 
(with  the  alteration  of  the  time  within  which 
the  award  was  to  be  made),  and  might  then 
be  treated  as  a  defeasance  to  the  bond  sub- 
stituted in  lieu  of  the  original  condition ; 
and  that  the  endorsement  did  not  affect 
the  bond  as  a  security  for  the  performance 
of  the  award,  but  only  subjected  it  to  a 
new  defeasance.  This  decision  was  fol- 
lowed by  the  Supreme  court  of  New  Hamp- 
shire in  the  case  of  Brown  v.  Copp,  5  N.  H. 
R.  346.  The  same  doctrine  also  prevailed 
in  the  case  of  Penman  v.  Gardner,  1  Brev- 
aid's  R.  496,  decided  by  the  Constitutional 
court  of  South  Carolina. 

It  will  be  seen  that  Creig  v.  Talbot  differs 
from  Shermer  v.  Beale,  in  this :  that  whilst, 
in  the  first  mentioned  case,  the  endorsement 
is  held  as  incorporating  the  antecedent 
condition  of  the  bond,  and  thus  constituting 
in  the  whole  a  new  defeasance,  in  the  last 
it  was  held,  in  the  language  of  the  court, 
that  '*the  endorsement  is  to  be  considered 
as  incorporated  with,  and  as  part  of  the 
condition  of  the  bond,  so  as  to  constitute 
one  entire  agreement,  and  to  be  taken  by 
lelation  to  the  date  of  the  bond,  so  as  to 
bring  it  within  the  original  rule."  The 
effect  of  each  decision  on  the  precise  ques- 
tion before  us  is,  however,  exactly  the 
same.  For,  whether  we  regard  the  endorse- 
ment as  drawing  to  it  the  origfinal  condi- 
tion, and  making  a  new  defeasance,  or,  by 
the  fiction  of  relation,  treat  the 
SI  *endorsement  as  incorporated  into 
the  condition,  in  either  case  the  orig- 
inal condition  and  the  endorsement,  as 
modified  the  one  by  the  other,  must  be  read 
u  one  entire  agreement ;  and  the  bond  still 
stands  as  a  security  for  its  performance. 

The  principles  of  Shermer  v.  Beale  have 
been  recognized  by  this  court  in  the  case 
of  Gordon  v.  Frazier,  2  Wash.  130,  and  also 
in  the  case  of  Stone  v.  Hansbrough,  5 
Leigh  422,  and  may  be  now  regarded  as 
well  settled   law    in    this   state:  And    they 


seem  to   me  to  rule  this  case.     I  think  the 
judgment  ought  to  be  afiQrmed. 

The  other  judges  concurred  in  the  opinion 
of  Judge  Daniel. 

Judgment  afiQrmed,  but  without  damaged, 
the  petition  for  the  supersedeas  having 
been  presented  before  the  1st  of  July  1850, 
though  not  granted  until  after  that  date. 


252      *Stu«rt's  Ex'ors  v.  Abbott  &  al. 

July  Term,  1852,  Lewlsbnrff. 
(Absent  Dahibu  J.*) 

I.  Sale  of  Land— Retmttoa  of  Tltlet— Csje  at  Bar.— A 

vendor  retaining  the  title  retains  a  lien  on  the  land 
for  the  purchase  money  in  the  hands  of  a  second 
purchaser. 

a.  Execators  and  Admlnistratora— Relesse  of  Lient— 
Cas«  at  Bar.— The  vendee  beinff  insolvent,  a  con- 
tract between  one  of  the  executors  of  the  vendor 
and  the  second  purchaser,  which  is  donbtfnl  in 
Its  import,  will  not  be  construed  Into  an  agree- 
ment to  release  the  lien  upon  the  land. 

3.  Equity  Practico— Relesso  of  Uen  by  Executor  of 
Vendor—Bffbct.— If  one  of  the  executors  did  con- 
tract to  release  the  lien,  it  beiuff  the  only  security 
for  the  debt,  it  would  not  be  enforced  in  a  court 
of  equity  against  the  other  executors. 

This  was  a  suit  by  the  executors  of 
Archibald  Stuart  deceased,  against  St. 
Clair  Abbott  and  William  Brown,  to  subject 
a  tract  of  land  in  the  possession  of  Brown 
for  a  balance  of  purchase  money  due  from 
Abbott  to  Stuart's  executors.  In  June  1823, 
Archibald  Stuart  sold  to  Abbott  a  tract  of 
land  then  in  the  county  of  Monroe,  but 
now  in  the  county  of  Mercer,  for  300  dol- 
lars, retaining  the  title.  In  1826  Abbott 
made  pavments  amounting  to  about  212 
dollars  85  cents,  and  in  1829  he  paid  6  dol- 
lars. In  1831  he  sold  the  land  to  William 
Brown  for  300  dollars,  who  paid  him  210 
dollars  of  the  purchase  money.  In  1833 
Brown  paid  to  Gerard  B.  Stuart,  one  of  the 
executors,  50  dollars,  when  Stuart  gave  to 
him  the  following  paper : 

"Received  of  William  Brown  50  dollars, 
being  part  of  a  balance  due  on  a  bond  ex- 
ecuted by  St.  Clair  Abbott  to  Archibald 
Stuart  for  100  acres  of  land  lying  on  Sim- 
mon's fork  in  the  county  of  Giles,  which 
land    was    sold    by    said    Abt>ott    to    said 

*He  is  related  to  the  appellants. 

tSale  of  Land— Retentloo  of  TlUe— Subjection  of  Land 
for  Purchase  Price.— For  the  proposition  that,  where 
the  vendor  retains  the  title  to  land,  upon  the  sale  of 
It,  he  has  recourse  upon  the  laud  for  the  purchase 
money,  see  the  principal  case  cited  and  approved  in 
Yancey  v.  Mauck,  16  Gratt  306,  and  note ;  Stoner  v. 
Harris,  81  Va.  461. 

tExecutors  and  Administrators— Release  of  Lien.— 
Upon  the  question  of  the  right  of  an  executor  or  an 
administrator  to  release  liens  upon  the  land  of  their 
testator,  see  the  principal  case  cited  in  Hoere  v. 
Vintroux,  2!  W.  Va.  12 ;  Stribllng  v.  Coal  Co.,  81  W. 
Va.  90,  5  S.  E.  Rep.  326. 

See  monographic  note  on  "Executors  and  Admin- 
istrators.** 
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253  Brown.  Said  Stuart's  ^^executors 
.  agree  to  make  a  title  to  said  Brown 
for  the  land  as  soon  as  Brown  pays  to  them 
the  balance  of  the  purchase  money  due  to 
said  Abbott,  provided  that  said  balance 
amounts  to  40  dollars. 

Gerard  B.  Stuart,  ex* or  of 
A.  Stuart  dec'd. " 
At   the   time  this  paper  was   executed  the 
bond   of   Abbott   was   not  present ;  and  he 
was  and  has  continued  to  be  insolvent. 

Brown  in  his  answer  insisted  that  by  this 
paper  the  executors  had  released  their  lien 
on  the  land;  and  that  Stuart  had  under- 
taken to  make  him  a  title  upon  his  paying 
the  balance  he  owed  Abbott  if  it  amounted 
to  40  dollars ;  and  therefore  that  at  most 
they  could  only  subject  the  land  for  this 
sum :  And  so  the  court  below  held  by  its 
decree ;  from  which  Stuart's  executors  ap- 
plied to  this  court  for  an  appeal,  which 
was  allowed. 

N.  Harrison,  for  the  appellants. 
Caperton,  for  the  appellees. 

SAMUELS,  J.  It  is  somewhat  doubtful 
whether  the  receipt  given  by  Gerard  B. 
Stuart,  one  of  the  executors,  to  the  defend- 
ant William  Brown,  should  be  regarded  as 
intended  to  make  a  new  and  substantive 
contract  variant  from  that  made  by  the  tes- 
tator in  his  lifetime  with  the  defendant 
Abbott.  Conceding,  however,  that  it  was 
so  intended,  yet  under  the  circumstances  of 
the  case,  it  should  not  be  allowed  to  have 
that  effect.  There  were  three  representa- 
tives (of  whom  Gerard  B.  Stuart  was  one) 
charged  with  the  official  duty  of  collecting 
the  assets  of  the  estate ;  and  with  the  fur- 
ther duty  of  conveying  the  land  in  the 
bill  mentioned  when  the  price  of  it  should 
be  paid.  The  only  available  security  for 
the  debt,  which  is  part  of  the  assets,  is 
the    land    itself,    inasmuch  as  Abbott,    the 

purchaser,  is  utterly  insolvent;  and 
254 .     the  arrangement  made  by  *Gerard  B. 

Stuart,  as  understood  by  the  appel- 
lees' counsel,  is  an  executory  contract  to 
waive  and  renounce  the  only  means  of  col- 
lecting a  large  proportion  of  the  debt :  In 
effect  they  would  make  it  a  contract  to  com- 
mit waste  of  the  assets  committed  to  the 
charge  of  the  executors.  2  Wms.  on  Ex'ors 
1104.  Such  a  contract,  if  made,  should 
receive  no  countenance  in  any  court;  it 
should  not  be  enforced  against  Gerard  B. 
Stuart  himself;  much  less  should  the  other 
executor  and  the  executrix  be  compelled  to 
unite  in  the  devastavit. 

I  am  of  opinion  that  the  decree  should  be 
reversed,  with  costs  to  the  appellants;  that 
the  cause  should  be  remanded  to  the  Circuit 
court  with  directions  to  render  a  decree  in 
favor  of  complainants  against  St.  Clair 
Abbott  for  the  balance  due  on  his  bond  of 
June  26,  1823,  with  interest  until  paid,  and 
costs  of  suit ;  and  if  the  amount  be  not  paid 
in  a  reasonable  time  to  be  fixed  by  the 
court,  that  the  land  in  the  proceedings 
mentioned,  or  so  much  thereof  as  may  be 
necessary,  be  sold  to  pay  the  same  and  the 
costs  of  sale,    on    credits   of  six,   eighteen 


and  thirty  months,  for  equal  portions 
thereof,  bearing  interest,  retaining'  the 
title  as  security  for  the  price.  If  the  money 
decreed  to  complainants  shall  be  paid,  that 
the  deed  filed  in  the  papers  be  delivered  to 
the  defendant  William  Brown. 

The  other  judges  concurred   in  the  opin- 
ion of  Judge  Samuels. 

Decree  reversed. 


255    *Allen,  Walton  &  Co.  v.  Hamilton. 
July  Term,  1868,  Lewlsbnrr. 


Jadrment— Equitable  Relief*— Case  at  Bar. — ^IJpon  a 
idr^/adat  affainat  special  ball,  he  obtained  a  ball 
piece,  arrested  his  principal,  surrendered  him  to 
the  jailor,  and  took  the  jailor's  receipt  for  his 
body,  and  gave  notice  thereof  to  the  attorney  of 
the  plaintiffs,  they  not  residioff  in  the  county. 
Notwithstanding  all  this,  there  was  an  ofllce  judff- 
ment  upon  the  tdre  faciat  against  the  hail,  and  he 
not  appearing  to  defend  the  case  at  the  next  term, 
the  office  judgment  was  confirmed.  Equity  will 
not  relieve  the  ball. 

This  was  an  appeal  from  the  Circuit  court 
of  Bath  county. 

The  case  is  stated  in  the  opinion  of  Judge 
Allen. 

Michie,  for  the  appellants. 
Fultz,  for  the  appellee. 

AI^L&N,  J.  This  is  an  application  to  a 
Court  of  chancery  for  relief  in  the  nature 
of  a  new  trial  against  a  judgment  at  law. 
The  appellant  was  special  bail  of  W.  W. 
Wolfenbarger,  against  whom  the  appellees 
had  instituted  an  action  of  debt  in  the  Cir- 
cuit court  of  Bath  county.  A  writ  of  ca. 
sa.  being  returned  non  est  inventus,  a  scire 
facias  was  sued  out  against  the  appellant 
on  his  recognizance.  The  bill  alleges  that 
as  soon  as  the  appellant  was  apprised  by 
the  service  of  the  scire  facias,  that  proceed- 
ings were  instituted  to  subject  him  to  the 
payment  of  the  debt,  he,  by  the  advice  of 
his  counsel,  obtained  a  bail  piece,  arrested 
his  principal,  surrendered  him  to  the  jailor 
of  Bath  county,  and  took  his  receipt  for  his 
body.  That  the  appellees  did  not  reside  in 
Bath  county ;  but  that  on  the  day  the  sur- 
render was  made,  notice  of  it  was  given  to 
the    attorney    of   the   appellees,    who    was 

*Jadgmeiit— Equitable  Relief  against— See  princi- 
pal case  cited  in  Hudson  y.  Kline,  9Qratt.  884  :  Green 
v.  Massle,  21  Gratt  861 ;  Goolsby  y.  St  John,  25  GratL 
153 ;  Perkins  y.  Clements,  1  P.  &  H.  158 :  Vance  y. 
Snyder,  6  W.  Va.  81 ;  Shields  y.  McClung.  6  W.  Va. 
90;  Morehead  y.  DeFord.  6  W.  Va.  821;  Ensign  Mfg. 
Co.  y.  McGinn  is,  80  W.  Va.  548,  4  S.  E.  Rep.  788 :  foot- 
note to  Haseltlne  y.  Brickey,  lOGratt  116; /oo^^iot^ 
to  Slack  y.  Wood,  9  Gratt.  40.  See  also,  foot-noU  to 
Green  y.  Massie,  21  Gratt.  856;  foot-note  to  Goolsby  y. 
St  John,  25  Gratt  146. 

New  Trial— After-Discovered  Bvldence.— See  prin- 
cipal case  cited  in  Smith  y.  McLain.  11  W.  Va.  688. 
See  also,  foot-note  to  Slack  y.  Wood,  9  Gratt  40;  foot- 
note to  Brown  y.  Speyers.  80  Gratt  296 ;  fool-note  to 
Read  y.  Com..  28  Gratt  946. 


134 


9  GRATT. 


Ai^WN,  Wai^Ton  a  Co.  v.  Hamh^Ton.       2&e,  257,  258,  269 


256  at  *the   same    time   notified    by    the 
debtor  of  his  intention  to  apply  to  a 

justice  of  the  peace  for  his  discharge  as 
an  insolvent  debtor.  That  service  of  this 
notice  was  acknowledged  by  the  attorney, 
and  the  debtor  was  discharged  after  taking 
the  oath  of  insolvency.  That  being  advised 
that  his  discharge  was  complete,  and  that 
judgment  woald  be  rendered  against  him 
at  rales  for  the  costs  merely,  he  took  no 
farther  steps  for  his  defence;  and  that 
whilst  he  was  absent  from  the  county  of 
Bath  attending  to  his  necessary  business 
in  another  county,  a  judgment  was  rendered 
against  him.  By  an  amended  bill  it  is  fur- 
ther averred  that  he  was  advised  by  his 
counsel  that  upon  surrendering  his  princi- 
pal he  would  be  exonerated  from  all  liability 
as  bail,  except  for  the  costs  of  the  scire 
facias,  and  that  there  was  no  necessity  to 
defend  the  scire  facias,  as  nothing  more 
could  be  done  than  to  enter  a  judgment 
against  him  for  the  costs.  The  appellees 
demurred  and  answered.  They  admit  in 
their  answer  that  they  did  not  reside  in 
Bath  county,  deny  all  personal  knowledge 
of  the  matters  of  fact  averred  in  the  bill, 
except  so  far  as  disclosed  by  the  record, 
and  rely  on  their  judgment.  A  copy  of  the 
record  in  the  case  against  the  bail  is  filed, 
from  which  it  appears  that  there  was  no 
appearance  for  the  defendant,  and  the  office 
judgment  was  confirmed  in  court  on  the 
last  day  of  the  term.  There  is  also  filed  a 
copy  of  a  notice  from  the  debtor  to  the  at- 
torney at  law  of  the  appellees  of  his  inten- 
tion to  apply  for  a  discharge  under  the 
insolvent  law,  of  which,  however,  there  is 
no  direct  proof  of  service ;  the  endorsement 
on  the  back  purporting  to  be  an  acknowl- 
edgment of  service,  not  appearing  to  have 
been  signed  by  the  attorney.  There  is  also 
a  copy  of  a  schedule  signed  by  the  debtor, 
and  of  a  discharge  by  the  justice,  though 
it  does  not  appear  from  either  the  schedule 
or  discharge   to   what  execution  they 

257  relate.     No  depositions  were  *taken, 
and  the  case  coming  on  to  be  heard  by 

consent,    the   injunction    was    perpetuated 
with  costs. 

The  numerous  decisions  of  this  court  cited 
in  the  argument,  to  which  may  be  added 
the  case  of  Slack  v.  Wood,  supra  40,  decided 
dnring  this  term,  have  established  the  rule 
that  a  party  having  a  good  legal  defence, 
shall  not,  after  a  judgment  at  law,  bring 
the  case  into  equity  uiK>n  the  legal  matter, 
without  alleging  and  proving  a  good  excuse 
for  not  using  it  at  law;  and  moreover,  that 
a  court  of  equity  will  not  grant  relief 
merely  because  injustice  has  been  done.  It 
is  contended  however  in  the  bill,  and  has 
been  insisted  uiK>n  in  the  argument,  that 
the  circumstances  of  this  case  distinguish 
it  from  the  cases  to  which  the  rule  has 
be«li;A'pp]ied.  That  according  to  the  terms 
of  the  act  of  assembly,  1  Rev.  Code,  {  54, 
page  502,  by  a  surrender  in  court,  or  a  sur- 
render to  the  jailor,  taking  his  receipt  and 
giving  notice  to  the  creditor  or  his  attor- 
ney, if  he  resides  without  the  county,  the 
bail  is  exonerated  and  discharged  from  his 


liability,  and  that  as  the  matter  operating 
such  discharge  is  of  record,  the  scire  facias 
should  have  been  dismissed,  except  for  the 
costs  thereof.  The  act  referred  to,  provides 
that  upon  a  surrender  in  the  court  the  bail 
shall  be  discharged,  or  that  he  may  dis- 
charge himself  by  surrendering  his  princi- 
pal to  the  jailor,  taking  a  receipt  and  giving 
notice.  But  the  question  still  recurs,  how 
is  this  discharge  to  be  made  to  appear?  If, 
as  contended  for  in  the  bill,  the  scire  facias 
should  have  been  dismissed  because  the 
matter  operating  a  discharge  appeared  of 
record,  it  must  be  on  the  ground  that  the 
court  would  be  bound  ex  officio  to  take 
notice  of  all  the  record  contained,  and  that 
the  whole  proceedings  in  the  original  cause 
constituted  a  part  of  the  proceedings  against 
the  bail.  If  this  were  so,  and  the  record 
disclosed  the  matter  operating  a  discharge, 
then    it   would   have    been    error    to 

258  *have  rendered  the  judgment  on  the 
scire   facias,   and   the   proper  course 

would  have  been  to  reverse  it  for  this  error 
appearing  upon  the  record.  But  I  do  not 
suppose  that  even  in  case  of  a  surrender  in 
court,  where  every  fact  necessary  to  pro- 
duce a  discharge  of  the  bail  appears  upon 
the  record  and  proceedings  of  the  original 
suit,  the  bail  would  be  relieved  from  the 
necessity  of  showing  it,  when  proceeded 
against  by  scire  facias.  It  is  not  the  duty 
of  the  court,  unless  the  matter  is  brought 
to  its  notice  by  the  defence,  to  look  to  the 
record  to  ascertain  whether  the  bail  has 
been  discharged  or  not  And  where,  as  in 
the  present  case,  the  surrender  was  not  in 
open  court,  the  record,  even  if  examined, 
could  furnish  no  such  evidence.  The  sur- 
render, receipt  and  notice  were  all  acts  in 
pais,  of  which  the  court  could  have  no 
knowledge,  until  shown  to  it  by  the  de- 
fendant. When  duly  established,  the  facts 
would  show  the  bail  was  discharged,  and 
so  proof  that  a  debt  was  duly  paid  would 
show  that  a  plaintiff  seeking  to  recover  it, 
was  not  entitled  to  a  judgment.  But  in 
either  case  the  matters  operating  a  dis- 
charge constitute  a  purely  legal  defence ; 
and  it  is  the  duty  of  the  party  to  avail 
himself  of  it  at  law.  There  is  nothing  in 
the  terms  of  the  act  of  assembly  to  dis- 
tinguish the  case  of  bail  from  that  of  any 
other  defendant  proceeded  against  at  law, 
who,  having  a  good  legal  defence,  has 
neglected  to  make  it.  In  this  case,  there  is 
no  excuse  allefifed  except  that  he  was  ad- 
vised that  it  was  unnecessary  to  make  any 
defence.  With  this  the  appellees  have 
nothing  to  do.  If  without  fraud  on  their 
part  they  have  got  a  legal  advantage,  they 
cannot  be  deprived  of  it  because  the  other 
side  has  acted  upon  an  erroneous  impression 
of  his  own,  or  the  mistaken  advice  of  his 
counsel ;  but  as  no  proof  is  adduced  that 
such  advice  was  ever  given,  it  is  most 
probable  that  the  allegation  was  made 
through  mistake.     The  case  is  one  of 

259  great  hardship  on  the  bail,  ^ut  the 
books  are  full  of  such  cases,  and  re- 
lief cannot  be  given    without  upturning  a 
long  series  of  decisions,  and  deciding  that 
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no  degree  of  laches  in  defending-  himself  at 
law  shall  preclude  a  party  from  resorting 
to  equity  for  relief. 

I  think  the  decree  should  be  reversed  with 
costs,  the  injunction  dissolved  and  bill  dis- 
missed with  costs. 

The  other  judges  concurred. 

Decree  reversed  with  costs;  and  this 
court  proceeding  to  render  such  decree  as 
the  court  below  should  have  rendered,  the 
injunction  dissolved,  and  the  bill  dismissed 
with  costs. 


260  *Senter  &  als.  v.  Pugh. 

July  Term,  1862,  Lewlsburg. 
(Absent  SAMUBiiS,  J.) 

I.  PaUic  Ro«d«— Appeal— flatter  of  Rlsrht.— An  appeal 
to  the  Circuit  court  is  demandable  as  of  riflrht 
from  an  order  of  a  County  court  discontinuinff 
a  public  road. 

a.  5ame— DIccoQtInuance  of— Caa«  at  Bar.— A  County 
court  hayiuGT  made  an  order  establish  ing  a  public 
road  and  directing  it  to  be  opened,  may  entertain 
and  act  upon  an  application  to  discontinue  the 
road  before  it  has  been  opened. 

This  was  an  application  to  the  County 
court  of  Grayson,  by  Drury  Senter  and 
Wilbourn  Ross,  to  discontinue  a  public 
road.  Robert  Pugh  entered  himself  a  de- 
fendant, and  opposed  the  motion.  The 
jury  appointed  to  view  the  road  returned  a 
verdict  against  the  discontinuance  of  it. 
But  the  County  court,  upon  hearing  the 
evidence,  ordered  that  the  road  should  be 
discontinued.  It  appeared  that  in  June 
1842,  the  County  court  had  established  the 
road,  and  directed  certain  overseers  of  roads 
in  the  county,  with  their  respective  com- 
panies, to  assist  in  opening  it.  The  road, 
however,  had  not  been  opened  or  used  as  a 
public  highway.  Upon  the  rendition  of  the 
judgment  by  the  County  court,  Pugh  prayed 
an  appeal  to  the  Circuit  court  of  Grayson 
county,  which  was  granted. 

When  the  cause  came  on  in  the  Circuit 
court,  it  was  heard  upon  a  transcript  of  the 
record  of  the  County  court ;  and  the  Circuit 
court,  on  the  ground  that  it  was  premature 
in  the  County  court  to  entertain  the  appli- 
cation to  discontinue  the  road,  it  appearing 
from  the  record  that  the  said  road  never 
had  been  opened  or  traveled,  reversed  the 
judgment,  and  dismissed  the  application, 
with  costs  in  both  courts.     From  this 

261  *^judgment  Sentei^  and  Ross  obtained 
a  supersedeas  to  this  court. 

Floyd,  for  the  appellants. 

B.  R.  Johnston,  for  the  appellee. 

MONCCJRK,  J.,  delivered  the  opinion  of 
the  court. 

This  was  a  proceeding  under  our  statute, 
2  Rev.  Code  of  1819,  p.  234,  {  3,  to  discon- 
tinue a  public  road.  Two  questions  arise 
in  the  case. 

First.  Is  an  appeal  to  a  Circuit  court  de- 
mandable as  of   right   from   an   order  of  a 


County  court  discontinuing  a  public  road? 
We  are  of  opinion  that  it  is,  and  that  the 
case  is  both  within  the  words  and  meaning 
of  the  act  of  assembly,  Sup.  Rev.  Code,  p. 
145,  {  30,  which  declares  that  appeals  to  a 
Circuit  court  shall  be  demandable  as  of 
right  from  the  orders  of  a  County  or  Cor- 
poration court,  in  controversies  concerning 
mills,  roads  or  the  like.  This  opinion  is 
not  in  conflict  with  the  cases  of  Hill  v. 
Salem  and  Pepper's  Ferry  Turnp.  Co.,  1 
Rob.  R.  263,  and  Hancock  v.  Richmond  and 
Petersburg  Railroad  Co.,  3  Gratt.  328;  in 
which  it  was  decided  that  an  appeal  is  not 
demandable  of  right  to  a  Circuit  court  from 
an  order  of  the  County  court  affirming  or 
disaffirming  the  report  of  commisaioners 
appointed  to  assess  the  damages  which 
would  result  from  opening  a  road  estab- 
lished by  an  act  of  incorporation.  It  is 
true,  that  in  the  latter  case,  Baldwin,  J., 
in  delivering  the  opinion  of  the  court,  said 
**that  the  law  authorizing  appeals  as  of 
right  from  orders  of  the  County  courts  in 
controversies  concerning  roads,  is  applica- 
ble only  to  a  controversy  concerning  the 
establishment  of  a  road."  But  these  worda 
are  to  be  construed  in  reference  to  the  case 
in  which  they  were  used,  and  cannot  be 
regarded  as  implying  that  the  law  is  not 
also  applicable  to  a  controversy  concerning* 

the  discontinuance  of  a  road.     As  was 
262      said   in  ^reference    to    that   case    by 

Allen,  J.,  in  The  Chesapeake  and 
Ohio  Canal  Co.  v.  Hoy  A  als.,  2  Gratt.  523, 
'4t  merely  decides  that  in  the  particular 
case  an  appeal  was  not  demandable  as  of 
right."  The  learned  judge  (Baldwin)  was 
contradistinguishing  controversies  concern- 
ing the  establishment  of  a  road,  from  col- 
lateral controversies  concerning  damages 
occasioned  by  a  road  already  established, 
as  the  road  in  that  case  had  been  by  the 
act  of  incorporation ;  and  intended  only  to 
say  that  an  appeal  was  demandable  of 
right  in  the  former^  but  not  in  the  latter 
cases.  Wherever  the  existence  of  a  public 
road  is  involved  in  a  controversy  (whether 
it  be  to  establish  or  discontinue  the  road), 
the  law  authorizing  appeals  as  of  right 
applies  to  the  case. 

Secondly.  Is  it  premature  in  a  County 
court  to  entertain  an  application  to  discon- 
tinue a  public  road  after  it  has  been  or- 
dered to  be  established  and  opened,  but 
before  it  is  actually  opened,  or  put  in  a 
condition  to  be  traveled  or  used  by  the 
public?  We  are  of  opinion  that  it  is  not. 
After  a  road  has  been  ordered  to  be  es- 
tablished and  opened,  it  may  be  actually 
opened  at  any  time  that  may  suit  the 
convenience  of  the  county,  and  can  only 
be  discontinued  in  the  mode  prescribed 
by  law.  Suppose  that  a  road  is  ordered 
to  be  opened  ;  but  after  the  lapse  of  years, 
and  before  it  is  actually  opened,  public 
and  private  convenience  requires  it  to  be 
discontinued.  Can  it  not  be  discontinued 
without  first  incurring  the  labor,  expense 
and  inconvenience  of  opening  it?  We  think 
that  it  can.  There  is  nothing  in  the  terms 
of  the  law,  and  it  would  certainly  be  most 
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nnreasonable,  to  require  the  road  to  be 
actoallj  opened  for  the  purpose  only  of 
being  discontinued. 

The  result  of  the  foregoing  opinion  is, 
tbat  the  judgment  must  be  reversed,  and 
the  case  remanded  to  the  Circuit  court  for 
farther  proceedings  to  be  had  therein. 

Jndgment  reversed. 


263  *Hale  v.  Crow  &  Wife. 

Joly  Term,  1862,  Lewisburff. 

(Absent  Samttslb,  J.) 

CMtract  with  Sheriff  to  Sarvey  Land—AMUflipttoii  of 
OUVgatloo  hy  SocoeMor—CaM  at  Bar.*— A  deciara- 
tioa  alleffea  that  J.  a  former  sarveyor  of  Qrayson 
ooQiity.  la  consideration  of  a  certain  sum  named, 
paid  him  by  tbe  plaintiff,  had  promised  to  furnish 
a  land  warrant  and  to  enter  and  survey  for  plain- 
tiff a  certain  piece  of  vacant  land  in  Qrayson 
coonty,  with  a  view  to  enable  plaintiff  to  obtain  a 
erant  for  the  same.  That  J  wholly  failed  to  make 
tbe  entry;  and  that  defendant  having  become  the 
sDccessor  of  J  In  the  office  of  sarveyor  of  Qrayson 
ooanty.  in  consideration  of  the  promises  of  J,  and 
of  the  payment  to  him  by  the  plaintiff,  and  beinff 
reqoired  by  plaintiff  to  enter  said  piece  of  land 
for  plaintiff,  agreed  that  he  would  furnish  the 
necessary  warrant  for  the  purpose,  and  would 
enter  the  same  in  plaintiff's  name  in  his  office,  and 
in  dne  time  would  survey  the  same  in  order  that 
PiUintJff  miffht  obtain  a  irrant:  and  that  plaintiff 
agreed  to  pay  the  defendant  his  fees  for  the  said 
lorvey  whenever  performed.  It  is  then  alleged 
Uiat  defendant  failed  to  furnish  a  land  warrant 
and  enter  said  land  for  and  in  the  name  of  the 
plaintiff,  but  had  in  fact  entered  and  surveyed  it 
for  another  person,  to  whom  a  patent  had  issued 
thereon  from  the  commonwealth.  Upon  de- 
morrer.    Hsld: 

Ht  Saae— 5aflM  — ConsMeratloB  — Case  at  Bar.— 
That  considering  this  as  a  count  in  (utvmpHt 
upon  a  special  contract  between  the  plaintiff  and 
defendant,  it  alleges  no  sufficient  consideration 
moving  from  plaintiff  to  defendant,  to  ground 
and  support  the  promise  and  undertaking  im- 
poted  to  him. 

34.  Pnctloe— Misbehavior  In  Office— Pailure  to  Set 
Oet  Any  Act  of  Omission— Case  at  Bar.— If  it  is  to 

be  considered  a  count  in  case  to  recover  damages 
against  the  defendant  for  misbehavior  or  neg- 
lect of  duty  in  his  office  of  surveyor  of  Qrayson 
coonty.  then  it  does  not  set  out  any  act,  or  the 
omission  of  any  duty,  on  the  part  of  the  defend- 
ant as  surveyor,  under  such  circumstances  as 
wonld  render  him  liable  in  damag-es  to  the 
plaintiff  in  this  action. 

This  case  is  stated  in  the  opinion  of  the 
court  delivered  by  Judge  Lee. 

B.  R.  Johnston  and  Floyd,  for  the  appel- 
lant 

J.  W.  Sheffey,  for  the  appellees. 

364        *LEB,  J.,  delivered  the  opinion  of 
the  court. 

'See  fooi-noU  to  Fitzhuffh  v.  Fltzhngh,  11  Qratt 


This  is  an  action  of  trespass  on  the  case 
brought  by  the  defendants  in  error  against 
the  plaintiff  in  the  Circuit  court  of  Grayson 
county.  The  defendant  demurred  generally 
to  the  declaration,  which  contained  but  a 
single  count,  and  the  plaintiffs  joined  in 
demurrer;  and  after  argument,  the  said  de- 
murrer was  overruled  by  the  court.  The 
defendant  then  pleaded  **not  guilty,"  and 
the  plaintiffs  joined  issue  thereon.  Upon 
this  issue  the  parties  went  to  trial,  and  there 
was  a  verdict  for  the  plaintiffs  on  which 
the  court  gave  judgment.  Whereupon  the 
defendant  applied  for  and  obtained  a  super- 
sedeas from  this  court. 

The  declaration  alleges  that  before  the 
making  of  the  agrreement  therein  after  to  be 
mentioned,  between  the  female  plaintiff 
and  the  defendant,  one  Abner  Jones  had 
been  the  surveyor  of  Grayson  county,  and 
in  consideration  of  certain  sums  named, 
which  the  female  plaintiff  had  paid  him, 
had  promised  to  furnish  a  land  warrant  and 
to  enter  and  survey  for  her  a  certain  piece 
of  vacant  land  in  Grayson  county,  with  a 
view  to  enable  her  to  obtain  a  grant  for  the 
same  from  the  commonwealth.  That  the 
said  Jones  wholly  failed  to  make  such  entry ; 
and  that  the  defendant  having  become  the 
successor  of  the  said  Jones  in  the  office  of 
surveyor  of  Grayson  county,  in  considera- 
tion of  the  promises  of  the  said  Jones  and 
of  the  payments  made  to  him  by  the  female 
plaintiff,  and  being  required  by  her  to  enter 
said  piece  of  land  for  her,  agreed  that  he 
would  furnish  the  necessary  land  warrant 
for  the  purpose,  and  would  enter  the  same 
in  her  name  in  his  office,  and  in  due  time 
would  survey  the  same  in  order  that  she 
might  obtain  a  grant ;  and  that  she  on  her 
part,  agreed  to  pay  the  defendant  his  tees 
for  the  said  surveying  whenever  performed. 
The  declaration  then  alleges  that  the  de- 
fendant utterly  failed  to  furnish  a  land 
warrant  and  enter  said  land  for  and  in 
266  the  name  of  the  *^female  plaintiff,  but 
on  the  contrary,  had  in  fact  entered 
and  surveyed  the  same  for  another  person 
to  whom  a  patent  had  issued  thereon  from 
the  commonwealth  for  the  same ;  whereby 
the  said  land,  which  was  of  the  value  of  500 
dollars,  had  become  wholly  lost  to  the 
plaintiffs. 

Considering  this  as  a  declaration  in  as- 
sumpsit for  the  breach  of  a  special  contract 
between  the  female  plaintiff  in  the  action 
and  the  defendant,  it  must  be  regarded  as 
defective,  because  it  alleges  no  sufficient 
consideration  moving  from  her  to  the  de- 
fendant to  ground  and  support  the  promise 
and  undertaking  imputed  to  him.  The 
promises  and  undertakings  of  his  prede- 
cessor in  office  and  the  payments  made  to 
him  were  not  binding  upon  the  defendant, 
nor  could  they  constitute  any  valid  or  suffi- 
cient consideration  for  a  promise  on  his 
part  to  make  good  the  shortcomings  of  that 
predecessor.  Nor  does  it  change  the  case, 
that  the  female  plaintiff,  as  the  declaration 
alleges,  agreed  to  pay  the  defendant  his  fees 
for  the  surveying  when  it  should  be  per- 
formed.    For  it  is  clear  that  the  payment  of 
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those  fees  constituted  no  part  of  the  consid- 
eration for  the  promise  to  furnish  the  land 
warrant  and  make  the  entry ;  they  were  to 
be  the  compensation  for  the  particular  serv- 
ice of  making  the  survey,  plat,  &c.,  and 
the  promise  to  pay  them  amounted  to  noth- 
ing more  than  the  right  the  law  gave  to  the 
surveyor  to  demand  them  upon  rendering 
the  services.  The  court  is  therefore  of 
opinion  that  the  declaration  cannot  be  held 
a  fifood  declaration  in  assumpsit. 

If  the  declaration,  however,  is  to  be  con- 
sidered as  in  case,  to  recover  damages 
against  the  defendant  for  misbehavior  or 
neglect  of  duty  in  his  office  of  surveyor  of 
Grayson  county  (and  as  such  the  parties 
from  the  pleadings  would  seem  to  have 
treated  it),  then  it  is  to  be  enquired  whether 
it  alleges  the  doing  of  any  act  or  the 
omission  of  any  duty  on  the  part  of 

266  *the  defendant  as  surveyor  as  afore- 
said,   under  such    circumstances    as 

would  render  him  liable  in  damages  to  the 
plaintiffs  in  this  action.  It  charges  that 
the  defendant,  as  such  surveyor,  being  re- 
quired to  enter  the  said  land  (the  same 
being  vacant  and  unappropriated)  for  the 
female  plaintiff,  and  in  consideration  of 
the  promise  of  Jones,  his  predecessor,  and 
of  the  payment  made  to  him,  agreed  to 
furnish  a  warrant,  and  enter  the  same  for 
and  in  her  name  in  his  office,  and  survey 
the  same  in  due  time,  so  that  she  might 
obtain  a  grant;  but  that  he  had  failed  to 
furnish  the  warrant  and  enter  the  land  in 
her  name,  and  had  entered  and  surveyed  it 
for  another.  Now  it  is  no  part  of  the  official 
duty  of  the  surveyor  to  furnish  land  war- 
rants to  a  party  desiring  to  enter  waste  and 
unappopriated  lands.  They  are  not  issued 
by  him,  but  by  the  register  of  the  land 
office,  on  the  payment  of  the  consideration 
and  fees  into  the  treasury.  The  party  de- 
siring to  make  an  entry  obtains  his  war- 
rant, and  produces  it  to  and  lodges  it  with 
the  surveyor  of  that  county  wherein  the 
land  or  the  greater  part  thereof  lies,  who 
is  required  to  give  a  receipt  for  the  same 
if  demanded.  Here  the  duty  of  the  surveyor 
begins.  Neither  is  it  the  duty  of  the  sur- 
veyor to  make  the  entry ;  the  party  holding 
the  warrant  is  to  direct  the  location  thereof 
so  specially  and  precisely  as  that  others 
may  be  enabled  with  certainty  to  locate 
other  warrants  on  the  adjacent  residuum ; 
and  the  duty  of  the  surveyor  is  to  record 
this  location  with  the  date  of  the  day  on 
which  it  was  made,  in  a  book  to  be  kept 
for  that  purpose ;  this  is  called  the  *  *entry.  *' 
But  he  is  expressly  prohibited  from  admit- 
ting an  entry  for  any  land  without  a  war- 
rant from  the  register  of  the  land  office. 
Thus  the  failure  of  a  surveyor  to  furnish  a 
land  warrant,  or  to  make  an  entry  for  an- 
other, when  no  warrant  is  lodged  with  him, 
can  amount  to  no  sd<5h  misbehavior  '  in 
office  or  neglect  of  duty  as  under  the 

267  ^circumstances  disclosed  in  this  case, 
will  subject  him  in   an  action  on  the 

case  to  a  liability  in  damages;  and  the 
remedy  for  any  breach  of  an  express  con- 
tract or  undertaking  to  that  effect  must  be  ' 


sought  in  an  action  of  assumpsit  on  the 
special  contract,  setting  out  a  good  and 
sufficient  consideration  for  the  8upxx>sed 
promise,  as  in  any  other  case  of  violation 
of  a  contract  of  agency. 

After  the  entry   shall  have  been  made,  it 
is  the  duty  of  the  surveyor  to  proceed  with 
all  practicable  despatch  to  make  the  survey 
upon  it,  first  giving  the  notice  of  the  time 
of  doing  so  to  the  party  in  the  manner  pre- 
scribed by  the  act,   and  it  is  then  the  duty 
of   the   party  entering   the  land  to    attend 
with   proper  chain   carriers  and  a  marker, 
on  pain  of  losing  the  benefit  of  his   entry ; 
and  a  surveyor  failing  in  this  duty,  or  any 
other  of  the  duties  required  by  law,  is  made 
liable  to  any  party  injured  for  all  damag-es 
he  may  sustain  by  reason  of  such   failure. 
In  this  case,  the  declaration  does  not  allege 
any  failure  to  survey  or  to  give   notice   of 
the    time   of  doing  so,    that  the  plaintiff 
might  attend  with  her  chain   carriers    and 
markers.     It  rests  the  complaint  of   breach 
of  duty  on  the  failure  to  furnish  the  land 
warrant  and  make  the  entry.     It  is  therefore 
unnecessary  to  consider  under  what  circum- 
stances a  surveyor  will  be   held  liable  for  a 
failure  to  make  a  surveyor  upon   an  entry 
as  required  by  law.     It  is  true  it   has    been 
argued  that  a  failure  to  make   a  survey    in 
this  case  is  sufficiently  implied  in  the  alle- 
gation, that  the  defendant  had  entered  and 
surveyed   the  land  for  another  person ;  but 
if  the  failure  in  this  respect  were  the  g-ist 
of  the  action,  the  ground  on  which  the   re- 
covery is  sought  to  be  rested,  it  surely  could 
not  be  sufficient  to  leave  so  material  a  mat- 
ter to  mere  implication  and  intendment.     It 
should    have    been    directly    and    formally 
averred.     But  in  truth,  there  is  no  necessary 
or   proper  implication  to  be  made  that  the 
defendant  failed  to  survey  the  land  for 
268      the  female  ^plaintiff,   from  the   aver- 
ment that  he  had  entered  and  surveyed 
it  for  another  person;  because  nothing    is 
more  common    than  for  a  surveyor  in    the 
proper  discharge  of  his  duties,   to   receive 
entries  and  make  surveys  of  the  same  lands 
for  different  persons  claiming  under  differ- 
ent warrants.     It  is  not  for   him   to  decide 
upon  the  validity  of  rights  thus  acquired, 
nor  to  pass  upon  the  comparative  merits  of 
those  that  may  be  found  conflicting.     It  is 
his  duty  to  receive  all  such  entries  as  parties 
may  desire   to  make  when  they  lodge  their 
warrants    with  him  under  the   regulations 
and  conditions  prescribed  by  law,    and    to 
make  surveys  for  all  alike  upon   their  re- 
spective entries,  leaving  any  questions  as 
to   the   strength   of  the   titles   the  parties 
may    thereby  acquire,  to  be  decided  by  the 
proper  tribunals. 

Without  considering  therefore  the  other 
objections  that  have  been  urged  to  the  dec- 
laration, the  court  is  of  opinion,  for  the 
reasons  that  have  been  stated,  that  the  dec- 
laration in  this  case  cannot  be  held  good  on 
demurrer,  either  as  a  declaration  in  as* 
sumpsit  upon  a  special  contract,  or  in  case 
for  damages  occasioned  to  the  plaintiffs  by 
neglect  of  duty  as  surveyor  on  the  part  of 
the  defendant.     And  this  renders  it  unnec- 
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essary  to  decide  any  other  question  arising 
in  the  cause. 

The  judg'ment  must  be  reversed  with 
costs,  the  verdict  set  aside,  and  the  cause 
remanded  to  the  Circuit  court,  with  instruc- 
tions to  sustain  the  defendant's  demurrer 
to  the  declaration,  unless  the  plaintiff  shall 
apply  for  leave  to  amend  the  same,  which, 
under  the  circumstances  of  this  case,  is  to 
be  granted  if  asked  for,  upon  the  usual 
terms  of  the  said  Circuit  court. 

Judgment  reversed. 


269 


^Carroll  &  als.  v.  Tiffany. 
July  Term,  1858,  Lewisburff. 


(Absent  Ln,  J.*) 
Caotract  to  Build  Coartbouse— Aj«lgnaicnt~liitere«t 
•f  OrlcliMl  Contractor— Case  at  Bar.— c  makes  a  con- 
tract with  a  County  court  for  building  a  court- 
house, and  by  tbe  terms  of  tbe  contract  be  is  to 
dTe  security  for  its  performance.  Owinir  to  bis 
insolTency  be  Is  not  able  to  five  tbe  security,  but 
with  tbe  consent  of  tbe  County  court  entered  of 
record,  be  asslrns  tbe  contract  to  bis  son  wbo 
giTes  tbe  security;  tbe  persons  becoming  sureties 
for  the  son  beluff  unwlUinflr  to  become  sureties  of 
C  Tbe  son  then  sells  tbe  contract  for  IIOOO. 
Hxld:  C  bad  at  no  time  sucb  an  interest  In  tbe 
contract  as  could  be  subjected  to  tbe  satisfaction 
of  bis  creditors. 

The  case  is  stated  in  the  opinion  of  Sam- 
uels, J. 

Price,  for  the  appellants. 
Grattan,  for  the  appellee. 

SAMUELS,  J.  The  record  in  this  cause 
is  encumbered  with  a  large  quantity  of 
matter  not  pertinent  to  the  subject  really  in 
controversy.  Separating  the  portions  of 
the  record  on  which  the  cause  must  be  de- 
cided from  the  mass  in  which  they  are  in- 
volved, the  case  is  as  follows : 

Henry  Tiffany,  the  appellee,  obtained  a 
judgment  in  the  f^ederal  court  for  the 
western  district  of  Virginia  at  September 
term  18S9,  against  the  appellant,  William 
Carroll ;  and  one  Daniel  Felton,  at  the  Sep- 
tember term  1843  of  the  Circuit  Superior 
court  of  law  and  chancery  for  Preston 
270  county,  obtained  a  decree  *against 
the  same  William  Carroll  for  the 
payment  of  money.  Felton  forthwith  sued 
out  a  ca.  sa.  on  his  decree,  had  Carroll  ar- 
rested thereon,  who  relieved  himself  from 
custody  by  taking  the  benefit  of  the  acts  of 
assembly  for  the  relief  of  insolvent  debtors. 
Henry  Tiffany  then  filed  his  original  bill 
against  William  Carroll,  Amos  Carroll, 
John  Scott  and  Benjamin  Morton,  charging 
them  with  confederating  for  the  purpose  of 
hindering,  delaying  and  defrauding  com- 
plainant and  others,  the  creditors  of  Wil- 
liam Carroll,  in  the  collection  of  their  debts ; 
alleging  that  a  certain  tavern-house  in  the 
town  of    Kingwood     in    Preston    county, 

*He  had  entered  tbe  decree,  though  he  had  not 
decided  the  cause,  in  the  Circuit  courL 


nominally  bought  by  the  defendant  Scott, 
was  paid  for  by  money  furnished  by  the 
defendant  William  Carroll,  and  that  it  was 
held  in  secret  trust  for  him ;  that  the  money 
used  in  paying  for  the  tavern-house  was 
derived  from  a  contract  made  by  William 
Carroll  with  the  County  court  of  Barbour 
county  for  the  erection  of  a  court-house  for 
that  county;  and  seeking  to  subject  the 
tavern-house,  or  the  money  derived  from 
the  contract  aforesaid,  to  the  satisfaction' of 
complainant's  demand.  The  defendants, 
and  especially  the  defendant  Scott,  were 
interrogfated  minutely  in  the  bill  in  regard 
to  this  subject ;  in  regard  to  all  which  they 
answered,  explicitly  denying  the  fraud  im- 
puted, and  giving  a  version  of  the  transac- 
tion which  entirely  exculpated  the  alleged 
confederates  from  all  the  charges  made 
against  them. 

Regarding  the  original  bill  as  filed  to 
enforce  the  lien  of  the  judgment  and  to  re- 
move impediments  out  of  complainant's 
way,  the  bill  on  its  face  presents  a  case  of 
which  the  court  might  take  cognizance. 
The  objection  made  by  the  appellants  here 
that  the  suit  was  prematurely  brought,  can- 
not therefore  be  sustained. 

After  the  original  bill  was  filed,  the  com- 
plainant sued  out  a  ca.  sa.  on  his  judgment 
at    law,     on    which    his    debtor,    William 
Carroll,  was  arrested  and  discharged 
271      *from  custody,  under  the  acts  of  as- 
semblv   for  the   relief    of    insolvent 
debtors.      Thereupon   complainant   filed    % 
supplemental  bill  setting   forth   this   addi- 
tional fact,  and  asserting   his  claim  to  the 
money  arising  from   the   court-house   con- 
tract.    This  money  was  the  object  of  com- 
plainant's pursuit,  either  as  money   or   as 
invested   in    the     tavern-house    aforesaid. 
The  result  of  the  controversy  must  depend 
upon   the  true  construction  of  the  contract 
for    building     the    court-house.       William 
Carroll,  when  wholly  insolvent,  entered  into 
an  inchoate  contract  with  the  County  court 
for   building  the  court-house,    and   by    the 
terms  of  the  contract  he   was   required   to 
give  security   for  the  performance  of  the 
work.     Whilst  the  subject  was  in  suspense, 
awaiting     Carroll's     compliance   with    the 
terms  of  the  contract,  before  it   should   be- 
come binding  on  either  party,  Felton's   ca. 
sa.  was  issued,  and  Carroll  was  arrested  and 
discharged    as    above  stated.     In   Carroll's 
condition  it  was  impossible  for  him  to  give 
the  security,  and   thus   make   the   contract 
binding.     It  was  agreed,  however,  between 
William     Carroll,    Amos    Carroll    and   the 
County    court,  that  William  Carroll  should 
assign  his  inchoate  contract  to  Amos   Car- 
roll, and  that  Amos  should  give  the  security 
and    take    the    contract    on    himself.     The 
securities  who  signed  the  bond  were  willing 
to  become  t>ound  as  such  for  Amos  Carroll, 
but  were  not  willing  to  be  bound   for  Wil- 
liam   Carroll.     Although    William    Carroll 
also  signed  the  bond,  it   is  perfectly   clear 
that  the  subject  was  thus  fully  understood. 
The  fact  of  the  assignment  is  entered  upon 
the    minutes  of  the  proceedings  had  in  the 
County   court.      After  the    assignment  to 
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Amos  Carroll,  he  sold  the  contract  to  Hall 
for  a  profit  of  1000  dollars,  which  is  the 
money  in  controversy  here. 

A  correct  analysis  of  this  contract  will 
show  that  in  equity  Amos  Carroll  should 
be  reg"arded  as  the  contractor;  he  was 
bound  to  indemnify  William  Carroll 
272  *for  his  undertaking ;  he  stood  in  the 
relation  of  principal  to  the  securities ; 
he  alone  was  looked  to  by  the  court  and  all 
others  for  performance  of  the  work.  Nor 
could  the  charge  of  fraud  be  predicated  on 
the  fact  of  the  assignment  to  Amos  Carroll. 
In  William  Carroll's  hands  the  contract  was 
merely  inchoate,  and  could  be  of  no  value 
whatever  to  his  creditors.  From  his  insol- 
vency, he  could  not  have  given  the  security 
to  make  it  binding.  He  had  no  assignable 
interest  which  could  pass  at  the  time  of  his 
discharge  under  Felton's  ca.  sa.  At  the 
time  of  his  discharge  under  Tiffany's  ca. 
sa.  his  interest  had  already  been  assigned 
in  pursuance  of  the  terms  of  the  arrange- 
ment, by  which  alone  he  was  able  to  make 
the  contract  at  all. 

On  the  whole,  lam  of  opinion  that  neither 
complainant  nor  any  other  creditor  of  Wil- 
liam Carroll  was  in  any  degree  injured  by 
the  assignment  to  Amos  Carroll;  that 
whether  the  price  for  which  Amos  Carroll 
sold  the  contract  to  Hall  be  represented  by 
Hall's  bond6  or  by  the  tavern-house,  it  is 
beyond  complainant's  reach.  I  am  of  opin- 
ion to  reverse  the  decree  with  costs  to 
appellants;  dismiss  the  original  and  sup- 
plemental bills,  and  that  the  costs  of  the 
Circuit  court  be  paid  by  the  appellees. 

The  other  judges  concurred. 

Decree  reversed. 


273        *Silling8    &    als.    v.     Bumgardner, 

Guardian. 

Jnly  Term,  18B2,  Lewlsburff. 
(Absent  Lbb,  J.) 

I  Suit  to  Obtain  PosMMion  of  Ward's  Batate— How 
Brouflrht.*— A  ffaardian  Is  not  antborlzed  to  file  a 
bill  in  his  own  name  to  obtain  possession  of  his 
ward's  estate,  but  most  file  it  in  the  name  of  the 
ward  by  bis  next  friend. 

a.  Suit  by  Distributee  to  Obtain  5hare— Parties,  t— In 
flreneral  one  distributee  cannot  maintain  a  suit  to 
recover  his  distributable  share  of  the  estate  with- 
out makinfl:  the  other  distributees  parties. 

Hinardlan  and  Ward -Suit  to  Obtain  Possession  of 
Ward's  Estate— How  Brouflrbt.— For  the  proposition 
that  a  guardian  is  not  authorised  to  file  a  bill  In  his 
own  name  to  obtain  possession  of  his  ward's  estate, 
but  mast  file  it  in  the  name  of  his  ward  by  his  next 
friend,  the  principal  case  is  cited  and  approved  in 
Burdett  v.  Cain,  8  W.  Va.  288;  Morrison  v.  House- 
holder. 79  Va.  681. 

See  monographic  noU  on  '*Oaardlan  and  Ward" 
appended  to  Barnnm  v.  Frost,  17  Oratt  388. 

tSnIt  by  Legatee  to  Obtain  5bare— Parties.— In  Rex- 
road  v.  McQuain,  24  W.  Va.  85,  it  is  said:  "While  a 
legatee  whose  legacy  has  been  consented  to  by  the 
executor  may  sue  the  executor  for  It  at  law  without 


3.  Equity  Practke-Anended  BOIs— Addltloa  of 
tiest— Case  at  Bar.— A  husband  of  one  distributee 
who  was  also  one  of  the  personal  representatives, 
and  guardian  of  the  other  distributee,  files  a  bill  In 
his  own  name  as  guardian  of  the  infant  distrib- 
utee, against  the  other  personal  representative 
and  the  sureties,  charging  that  the  personal  repre- 
sentative was  indebted  to  the  estate  and  insolTent; 
and  asking  a  decree  against  the  sureties.  There 
is  a  decree  accordingly  in  the  court  below.  Upon 
appeal  the  decree  is  reversed  for  want  of  proper 
parties;  but  the  husband  having  an  interest  In 
right  of  his  wife,  the  bill  is  not  dismissed,  but  is 
sent  back,  that  he  may  amend  his  bill  and  make 
proper  parties. 

In  1835  William  A.  Hanger  died,  leaving 
a  widow  Rebecca,  and  an  infant  son  Rob- 
ertson Hanger.  At  the  May  term  of  the 
County  court  of  Augusta  the  widow,  Re- 
becca Hanger,  and  Henry  Imboden  quali- 
fied as  administratrix  and  administrator  of 
William  A.  Hanger,  and  executed  a  joint 
bond  with  John  Sillings  and  two  others  as 
their  sureties.  In  1839  John  Bnmgardner 
married  the  widow  Rebecca;  and  in  the 
same  year  qualified  as  guardian  of  Robert- 
son Hanger.  In  1843  he  instituted  a  suit  in 
equity  in  the  Circuit  court  of  Augusta 
county,  in  which  he,  describing  himself  as 
guardian  of  Robertson  Hanger,  was  the 
only  plaintiff,    and   the  administrator   Im- 

joining  the  other  legatees— Brown  v.  Ricketts,  S 
Johns.  Ch.  568— still,  where  the  fund  out  of  which 
the  legacies  are  to  be  paid  proves  insuacient  or  is 
subject  to  debts,  which  requires  a  proportional 
abatement  from  each  legatee,  all  the  legatees  must 
be  parties.  Richardson  v.  Hunt,  2  Mnnf.  148:  Sbep- 
pard  V.  Starke,  8  Id.  29;  SiUinot  v.  Bwnoardfur.  9 
QraU.  278.*' 

tBqulty  Practice— Amended  BOIs— Addition  of  Par- 
ties.— For  the  proposition  that:  where  it  appean 
that  the  plaintiff  has  an  interest  in  the  suit,  but  the 
proper  parties  are  not  before  the  court,  the  cause 
will  be  remanded  and  the  plaintiff  allowed  to  amend 
his  bill,  the  principal  case  is  cited  and  approved  in 
the  following  cases:  Coffman  v.  Sangston,  21  Orate 
289,  and  note;  Dabney  v.  Preston.  25  Oratt  841,  and 
note;  Bel  ton  v.  Apperson,  26  Oratt  282,  and  note: 
Stewart  v.  Thornton,  76  Va.  221;  Morrison  v.  House- 
holder, 79  Va.  689;  Keyser  v.  Renner,  87  Va.  «8a  12 
S.  E.  Rep.  406. 

In  Dower  v.  Church,  21  W.  Va.  sa  It  is  said:  "The 
want  of  proper  parties  is  always  a  good  ground  of 
demurrer,  and  it  has  been  frequently  laid  down  by 
the  courts  in  very  broad  language,  *that  all  persona 
materially  interested  in  the  subject  of  controversy 
ought  to  be  made  parties  in  equity:  and  If  they  are 
not  the  defect  may  be  taken  advantage  of  by 
demurrer  or  by  the  court  at  the  hearing.  *  And  also, 
'that  where  such  defect  is  apparent  on  the  face  of 
the  records,  although  the  bill  cannot  be  demurred 
to  in  the  court  below  nor  the'  defect  noticed  by  the 
court  at  the  hearing,  it  will  be  noticed  by  the  court 
at  the  hearing  in  the  appellate  court  and  the  decree 
reversed  for  that  cause.'  See  Dabney  v.  Preston's 
Adm'rs.  25  Oratt  841;  Armentrout  v.  Oibbons.  25 
Oratt  871:  SilUnot  v.  Bumgardner^  9  QraU.  273.  ITS; 
Richardson's  Ez'or  v.  Hunt  2  Muuf .  148;  Sheppard's 
Ex'or  V.  Starke  and  Wife,  8  Munf.  29;  McCoy's 
Ex'or  V.  McCoy's  Devisees.  9  W.  Va.  448;  Lyman  v. 
Thompson,  11  W.  Va.  427." 
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boden  and  the  three  sureties  were  the  only 

defendants;  and  in  his    bill,    after   settings 

out  the  foreg'oing-   facts,   stated   that 

274  the  administration  ^accounts  had  been 
settled,  in  which  there  were  consid- 
erable balances  found  against  the  said  Re- 
becca and  Im boden.  That  the  widow  had 
not  been  credited  with  her  distributable 
share  of  the  estate,  and  that  Imboden  was 
insolvent.  And  he  asked  a  decree  against 
the  sureties  for  the  amount  found  due  from 
Imboden. 

The  sureties  answered  the  bill;  and  sev- 
eral questions  were  made  in  the  cause  which 
were  not  decided  by  this  court.  The  court 
below  gave  a  decree  in  favor  of  the  plaintiff 
against  Imboden,  and  if  the  decree  against 
him  should  prove  unavailing,  then  over 
against  the  sureties.  From  this  decree 
they  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

G.  N.  Johnson,  for  the  appellants. 
Fnltz,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

Several  very  interesting  questions  were 
discussed  in  this  case,  which  it  will  be  un- 
necessary, if  not  improper,  at  this  time  to 
decide.  Among  other  objections  taken  by 
the  appellants'  counsel  to  the  decree  of  the 
Circuit  court  is  that  of  want  of  proper 
parties ;  which  we  are  of  opinion  is  fatal. 
The  suit  was  brought  to  recover  of  an  ad- 
ministrator the  distributable  balance  due 
by  him.  The  only  distributees  were  the 
widow  and  child  of  the  decedent;  and 
neither  of  them  was  a  party.  Both  were 
necessary  parties.  In  general  one  distrib- 
utee cannot  maintain  a  suit  to  recover  his 
distributable  share  without  making  the 
other  distributees  parties.  Story's  Eq.  Pl.» 
i  89 ;  Richardson's  ex 'or  v.  Hunt,  2  Munf. 
148;  Sheppard's  ex'or  v.  Starke,  3  Id.  29. 
So  that  if  this  suit  had  been  properly 
brought  in  the  name  of  either  of  the  dis- 
tributees, it  could  not  have  been  sustained 
without  making  the  other  a  party.  But  it 
is  properly  brought  in  the  name  of  neither ; 
and  a  fortiori,  it  cannot  be  sustained. 

275  If  the  appellee  intended  *to  assert   in 
the   suit  the  claim   of  his  wife   as  a 

distributee,  he  should  have  made  her  a 
coplaintiff  with  himself.  If  he  intended  to 
assert  the  claim  of  his  ward  as  a  distributee, 
the  suit  should  have  been  in  the  name  of 
the  infant  by  his  next  friend,  and  not  in  the 
name  of  the  guardian,  even  though  he 
be  described  in  the  bill  as  * 'guardian  of 
the  ward."  A  guardian  is  not  authorized 
to  file  a  bill  in  his  own  name  to  obtain  pos- 
session of  the  property  of  his  ward,  but 
must  file  it  in  the  name  of  the  ward  as  his 
next  friend.  This  was  expressly  decided  by 
this  court  in  the  case  of  Lemon,  guardian, 
V.  Hansbarger,  6  Gratt.  301;  and  also  by 
the  Court  of  chancery  of  New  York  in  the 
case  of  Bradley  v.  Amidon,  10  Paige's  R. 
235.  The  wife  was  also  a  proper  party, 
because  she  was  one  of  the  administrators 
and  a  co-obligor  in  the  administration  bond 
given  by  them. 


But  the  counsel  for  the  appellee  contended 
that  this  objection,  not  having  been  made 
in  the  court  below,  now  comes  too  late. 
But  it  was  not  waived  in  the  court  below ; 
the  want  of  parties  appeared  on  the  face  of 
the  bill ;  and  in  such  cases  it  is  well  settled 
that  the  objection  is  fatal  in  the  appellate 
court,  though  not  taken  in  the  court  below. 
2  Rob.  Pr.  276,  433,  and  cases  cited ;  Rich- 
ardson's ex'or  V.  Hunt,  2  Munf.  148;  Shep- 
pard's ex'or  V.  Starke,  3  Munf.  29. 

The  decree  must  therefore  be  reversed  for 
want  of  proper  parties.  But  ought  the  bill 
to  be  dismissed,  or  ^he  case  remanded,  and 
permission  given  to  amend  the  bill  and 
make  the  proper  parties?  In  the  case  of 
I^mon,  guardian,  v.  Hansbarger,  6  Gratt. 
301,  the  bill  was  dismissed :  and  that  would 
be  the  proper  course  in  this  case  if  the  ap- 
pellee had  no  further  connection  with,  or 
interest  in,  the  case  than  as  guardian  of 
the  infant.  A  bill  filed  by  a  sole  plaintiff 
having  no  interest  whatever  in  the  subject 
matter  of  the  suit,  must  be  dismissed. 
Bradley  v.  Amidon,  10  Paige's  R. 
276  235.  But  *the  appellee  was  otherwise 
interested  in  the  case.  He  was  inter- 
ested as  husband  of  one  of  the  distributees, 
and  was  therefore  a  proper  party  to  the 
suit.  He  should  have  joined  his  wife  with 
him,  who  was  also  a  proper  party.  But  his 
omission  to  do  so,  though  a  defect,  is  not 
a  radical  one,  and  may  be  cured  by  amend- 
ment. It  may  be  said  that  he  sued  in  auter 
droit,  as  guardian  and  not  as  husband. 
But  he  cannot  sue  as  guardian ;  and  the 
words  *•  *  guardian  of  Robertson  Hanger,  an 
infant  under  the  age  of  21  years,"  are  mere 
descriptio  persons,  and  do  not  change  the 
personal  character  of  the  suit.  It  is  only 
the  individual  suit  of  the  appellee.  The 
bill  states  a  case  and  asserts  a  claim  in 
which  not  only  the  infant,  but  the  appellee 
and  wife  are  interested.  By  striking  out 
the  descriptive  words,  and  inserting  the 
name  of  the  wife,  and  that  of  Robertson 
Hanger,  by  his  next  friend  if  he  be  yet  an 
infant,  or  making  him  a  defendant,  the 
defect  of  the  bill  would  be  cured. 

We  are  therefore  of  opinion  that  the  de- 
cree should  be  reversed,  and  the  cause  re- 
manded in  order  that  proper  parties  may  be 
made,  and  further  proceedings  had  therein. 

Decree  reversed. 


277  *Leas'  Ex'or  v.   Eidson. 

July  Term,  1862,  Lewiabarflr. 

(Absent  Lbb,  J.) 

I.  Contracts— 3«le  of  Land— nata«l  fltotake  as  to 
Bonndary— Bqultable  Relief.*— In  a  written  contract 
for  the  sale  and  purchase  of  land  by  the  acre,  the 
purchaser  will  not  be  relieved  In  equity  on  the 

•Contracts— Mistake  — Reformation.  -  "Althoufirh  a 
deed  or  other  instrument  may  be  reformed,  when 
through  mistake  or  accident  it  does  not  accurately 
represent  the  agreement  of  the  parties.  It  is  neces- 
sary that  both  the  agreement  and  the  mistake  shall 
be  made  out  by  the  clearest  and  most  satisfactory 
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ffround  of  a  mntaal  mistake  as  to  the  boundaries 
of  the  land,  unless  the  mistake  is  fully  and  clearly 
proved. 
a.  Chancery  Practice— Evtdence— Answer. t— Plaintiff 
after  setting  out  his  case  in  his  bill,  states  what 
he  understands  is  the  pretention  of  the  defendant 
This  is  not  such  an  allegation  as  will  constitute 
the  answer  responsive  thereto  evidence,  and  will 
throw  the  burden,  of  disproving  it  upon  the 
plaintiff. 

The  case  ia  stated  in  the  opinion  of  Judge 
Moncure. 

Fultz,  for  the  appellant. 
Baldwin,  for  the  appellee. 

MONCURB,  J.  This  was  a  suit  brought 
by  Swoope,  executor  of  I^eas,  against 
£idson,  for  the  specific  performance  of  a 
contract  under  seal  for  the  sale  of  **the 
plantation  on  which  said  Leas  resided  in 
his  lifetime,  supposed  to  contain  260  acres, 
at  IS  dollars  per  acre,"  payable  by  install- 
ments. Performance  was  resisted  on  the 
ground  of  mistake  as  to  a  parcel  of  land 
containing  fourteen  acres,  which  it  was 
alleged  was  embraced  in  the  lines  by  which 
the  plaintiff  sold  and  defendant  purchased ; 
and  was  of  such  value,  intrinsically  and 
relatively  to  the  balance  of  the  tract,  as  to 
entitle  the  defendant,  if  he  could  not  get 
the  said  parcel  of  land,  to  have  a  rescission 
of  the  contract,  or  at  least  such  an  abate- 
ment of  the  purchase  money  as  would  com- 
pensate him  for  the  injury.     After  a  survey 

was  made  and  sundry  depositions 
278      were  taken  in  the  *cause,  it  came  on 

for  hearing ;  when  the  Circuit  court, 

testimony.  Where  the  mistake  is  established  by 
other  preliminary  written  agreements,  equity  more 
readily  interferes  than  in  cases  where  the  mistake 
is  to  be  established  by  parol  evidence-  But  even 
where  there  is  a  preliminary  article  of  agreement 
or  settlement,  it  must  be  made  plainly  to  appear 
that  the  parties  intended  in  their  final  instrument 
merely  to  carry  into  effect  the  control  or  arrange- 
ment set  forth  in  the  prior  agreement.  The  very 
circumstance  that  the  llnal  Instrument  of  convey- 
ance differs  from  the  preliminary  contract,  affords 
of  Itself  some  presumption  of  an  intentional  change 
of  purpose  or  agreement,  unless  there  is  some 
recital  in  it  or  some  other  attendant  circumstance, 
which  demonstrates  that  it  was  merely  in  pursu- 
ance of  the  original  contract"  Carter  v.  McArtor, 
28  Gratt  800,  citing  the  principal  case,  and  Mauzy  v. 
Sellars,  26  Gratt  Ml,  as  authority.  For  this  propo- 
sition, the  principal  case  was  also  cited  in  Garnett 
V.  Loven,  80  Va.  400;  Shen.  Val.  R  Co.  v.  Dunlop,  86 
Va.  852,  10  S.  E.  Rep.  280;  Pulaski  Iron  Co.  v.  Palmer, 
89  Va.  886,  16  S.  E.  Rep.  275:  Donaldson  v.  Levlne,  08 
Va.  476,  25  S.  E.  Rep.  641:  foot-note  to  Carter  v.  Mc- 
Artor, 28  Gratt.  856.  See  also,  foot-note  to  Mauzy  v. 
Sellars,  26  Gratt  641. 

tBqnlty  Practice— Evidence— Answer  Alleginir  Af. 
nmatlve  natter.— The  principal  case  was  cited  in 
James  River,  etc.,  Co.  v.  Little  John,  18  Gratt  77,  to  the 
point  that  where  an  allegation  of  the  answer  is  af- 
firmative matter,  not  responsive  to  any  allegation  of 
the  bill,  the  burden  lays  on  the  defendant  to  prove  it 

See  also,  monographic  note  on  "Answers,  in  Equity 
Pleading"  appended  to  Tate  v.  Vance,  27  Gratt  671. 


being   of  opinion   that   the   contract    was 
entered  into  under  a  mutual  mistake  of  the 
boundaries  of  the  land  materially  affecting- 
and  impairing  the  value  of  the  land  to  the 
purchaser,  yet  not  to  such  an  extent  as  that 
it   might   not   be   compensated   for  by    an 
abatement  from  the  purchase  money,  or  as 
would  justify'  the  court   in   rescinding  the 
contract  or    refusing    specific  performance 
upon   any   terms,    decreed  the  execution  of 
the  contract  upon  the  terms  of  compensating- 
the   defendant   by  an   abatement  from  the 
purchase  money  for    the    injury   resulting- 
from  the  mistake ;  which  the  court  from  the 
testimony   in   the   cause  estimated  and  as- 
sessed at  500  dollars,     f^rom  this  decree  the 
plaintiff  appealed  to  this  court.     The  case 
was  submitted  without  argument  at  the  last 
term,  when  the  court  being  of  opinion  that 
the    contract  was  not  entered   into   under  a 
mutual  mistake,  reversed  the  decree  of  the 
Circuit  court,  and  decreed  the  execution  of 
the   contract  without  any  abatement   from 
the  purchase  money.     But  afterwards  dur- 
ing the  same  term,  the  decree  was  set  aside 
and    the  case  reinstated  on   the  docket    for 
argument.     During    the   present   term,  the 
case  has  been    fully  argu^  and  now  comes 
up  for  reconsideration. 

It  is  now  well  settled  that  a  mutual  mis- 
take of  the  parties  in  a  matter  which  is 
part  of  the  essence  of  the  contract  and  sub- 
stance of  the  thing  contracted  for,  will  l>e 
corrected  by  a  court  of  equity,  and  may  be 
good  ground  for  rescinding  the  contract  or 
executing  it  on  equitable  terms  of  compen- 
sation, according  to  circumstances,  even 
though  the  contract  be  in  writing,  and  re- 
quired to  be  so  by  the  statute  of  frauds.  1 
Story's  Eq.  Jur.,  {  134,  144,  152,  142; 
1  Munf.  330;  6  Id.  283;  3  Rand.  504;  6  Id. 
552;  3  I^eigh  113.  There  is  no  doubt  but 
that  if  the  contract  in  this  case  was  in  fact 
entered  into  under  a  mutual  mistake  of  the 
boundaries  of  the  land,  the  mistake 
279  was  in  a  matter  *^which  was  part  of 
the  essence  of  the  contract  and  sub- 
stance of  the  thing  contracted  for,  and  the 
defendant  was  entitled  to  relief  in  some 
form  or  other,  whether  in  the  form  of  a  re- 
scission of  the  contract,  or  of  compensation 
for  the  injury,  is  a  question  which  need  not 
and  is  not  intended  to  be  decided  in  this 
case.  Supposing  compensation  to  be  the 
proper  form  of  relief,  the  sum  of  500  dol- 
lars would  not  seem  from  the  evidence  to  be 
an  extravagant  assessment.  In  the  view 
we  take  of  this  case,  the  only  question 
which  it  will  be  necessary  to  decide  is« 
whether  in  fact  there  was  any  such  mis- 
take? 

To  obtain  relief  on  the  ground  of  mistake 
in  a  written  contract,  and  especially  a  con- 
tract coming  within  the  purview  of  the 
statute  of  frauds,  the  mistake  should  t>e 
fully  and  clearly  proved.  Thompson  v. 
Jackson,  3  Rand.  504.  **In  all  such  cases," 
says  Story,  '4f  the  mistake  is  clearly  made 
out  by  proofs  entirely  satisfactory,  equity 
will  reform  the  contract,  so  as  to  make  it 
conformable  to  the  precise  intent  of  the 
parties.     But  if  the  proofs  are  doubtful  an 
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nnsatisfactory,  and  the  mistake  ia  not  made 
entirelj  plain,  equity  will  withhold  relief, 
upon  the  ground  that  the  written  paper 
oof^ht  to  be  treated  as  a  full  and  correct  ex- 
pression of  the  intent,  until  the  contrary 
is  established  beyond  reasonable  coutro- 
Tcrsy."  1  Story's  Eq.  Jur.,  ^  152.  And 
again  he  says,  *' Relief  will  be  granted  in 
cases  of  written  instruments  only  where 
there  is  a  plain  mistake  clearly  made  out 
by  satisfactory  proofs.  It  is  true  that  this, 
in  one  sense,  leaves  the  rule  somewhat  loose, 
IS  every  court  is  still  to  say  what  is  a  plain 
mistake,  and  what  are  proper  and  satisfac- 
tory proofs." — *'fiut  the  qualification  is 
most  material,  since  it  cannot  fail  to  oper- 
ate as  a  weighty  caution  upon  all  judges ; 
and  it  forbids  relief  whenever  the  evidence 
iskxMe,  equivocal,  contradictory,  or  in  its 
texture,  open  to  doubt  or  opposing  pre- 
sumptions."    Id.,  {  157.     Let  us  now 

280  see  whether  the  ^alleged   mistake  in 
this  case  is  fully  and  clearly   proved 

according  to  the  requisition  of  the  rule  above 
stated. 

I^eas  in  his  lifetime  was  seised  of  a  tract 
of  land  in  Augusta,  containing  375  acres. 
Before  his  death  he  sold  and  conveyed  115 
acres  of  the  tract  by  metes  and  bounds  to 
Engleman,  leaving  the  residue  of  260  acres 
noaold  at  his  death.  After  his  death,  and 
in  less  than  a  year  after  the  sale  to  Kngle- 
man,  the  sale  was  made  by  his  executor 
Swoope  to  the  defendant  Eidson.  In  the 
contract  of  sale  the  property  sold  is  described 
as  *'the  plantation  on  which  said  Leas 
resided  in  his  lifetime,  supposed  to  contain 
280 acres,"  which  was  precisely  the  quantity 
remaining  of  the  original  tract  after  deduct- 
ing what  bad  been  sold  to  Engleman.  The 
parcel  of  land  in  controversy  containing 
fourteen  acres,  had  in  fact  been  embraced 
in  the  sale  and  conveyance  to  Engleman. 
Bnt  the  defendant  contended  that  it  had 
been  embraced  in  the  sale  to  him.  One  of 
the  dividing  lines  between  the  land  sold  to 
Engleman  and  the  residue  of  the  tract  was 
designated  in  a  plat  filed  in  the  case  as  the 
line  A  Q.  The  defendant  contended  that 
in  the  sale  to  him, the  lines  designated  in 
the  same  plat  as  A  Z,  and  2t  X  were  repre- 
sented as  the  true  dividing  lines,  instead 
of  the  line  A  Q.  The  parcel  of  land  in  con- 
troversy is  k>etween  these  three  lines  and 
the  onter  line  of  the  whole  tract.  The  ma- 
terial part  of  the  answer  which  sets  upthis 
^roond  of  defence  is  in  these  words :  *  'When 
the  complainant  as  the  executor  of  the  said 
Leas,  offered  the  farm  for  sale,  and  re- 
spondent thought  of  purchasing,  the  bound- 
aries of  the  tract  were  of  course  subjects  of 
enquiry  and  examination,  and  respondent 
was  shown  the  marked  lines  A  Z»  Z  X  as 
the  tme  lines  in  that  direction ;  these  lines 
complainant  caused  to  be  shown  to  all  who 
enquired  at)out  the  boundaries,  and  it  was 
bj  these  lines  that  complainant  sold  and 
respondent  purchased."  If  this  statement 
in  the  answer  had  been  sustained  by 

281  the  evidence,    the   defendant  ^wonld 
have   maintained     his    defence,    and 

been  entitled  to  relief.     His  counsel  in  this 


court  argued  that  the  statement  was  directly 
responsive  to  the  bill ;  and  was  therefore  not 
only  evidence,  but  was  of  such  weight  that 
it  must  be  disproved  by  at  least  two  wit- 
nesses, or  one  and  corroborating  circum- 
stances. The  portion  of  the  bill  to  which 
this  statement  was  supposed  to  be  an  an- 
swer is  that  in  which  the  plaintiff,  after 
setting  out  the  contract,  and  the  refusal  of 
the  defendant  fully  to  perform  his  part  of 
it,  uses  these  words:  ^'pretending,  if  your 
orator  has  correctly  understood  him,  that 
he  was  entitled  under  said  contract  to  a 
portion  of  another  tract  of  land  which  had 
been  sold  and  conveyed  by  said  Leas  in  his 
lifetime  to  Engleman,  who  had,  under  said 
purchase,  held  iK>ssession  of  said  land  for 
many  years  before  the  death  of  said  Leas." 
These  words  of  the  bill  were  not  intended 
as  part  of  the  statement  of  the  plaintiff's 
case,  nor  to  charge  that  the  defendant  was 
in  fact  entitled  according  to  his  pretension ; 
nor  was  the  defendant  interrogated  in  any 
way  in  regard  to  such  pretension.  They 
were  merely  intended,  as  is  very  common  in 
bills,  to  suggest  the  pretension  on  which 
the  defendant  sought  to  evade  his  obliga- 
tion, and  not  to  admit  the  truth  of  the  pre- 
tension, nor  to  afford  the  defendant  an 
opportunity  to  make  it  evidence  against  the 
plaintiff  by  affirming  it.  Therefore,  even 
if  the  answer  had  been  directly  responsive  to 
the  allegation,  if  any,  imported  by  these 
words  of  the  bill,  it  would  not  have  made  the 
matter  of  the  pretensions  evidence  against 
the  plaintiff.  What  is  that  allegation? 
That  the  defendant  pretended,  Ac.  The  only 
direct  response  to  that  allegation  which 
could  be  evidence  against  the  plaintiff,  is 
that  the  defendant  did  or  did  not  pretend  ;- 
not  that  he  was  or  was  not  entitled  under 
his  contract  to  the  land  in  controversy.  But 
the  answer  does  not  respond  to  the  allega- 
tion even  in  this  latter  form.  It  does. 
282  not  directly  say  that  the  ^defendant  is. 
entitled  under  his  contract  to  the  land 
in  controversy ;  on  the  contrary,  it  in  effect 
admits  that  Engleman  was  entitled  to  the- 
land  under  his  prior  deed.  But  it  affirma- 
tively states,  that  by  certain  lines  the 
* 'complainant  sold  and  respondent  pur- 
chased." It  behoved  the  defendant  there- 
fore to  sustain  this  statement  by  full  proof. 
Did  he  do  it?  I  think  not.  There  is  not  a 
particle  of  evidence  to  show  that  either  the 
plaintiff  or  the  defendant  knew  anything  of 
the  disputed  lines  at  the  ^ime  of  the  sale ;: 
on  the  contrary,  it  appears  from  the  testi- 
mony of  Wright,  that  the  plaintiff  knew 
nothing  about  them.  There  is  not  a  particle 
of  evidence  to  show  that  the  plaintiff,  or 
anybody  else,  ever  showed  these  lines  to  the 
defendant,  or  gave  him  any  information 
about  them  at  or  before  the  time  the  con- 
tract was  entered  into.  The  defendant 
made  no  attempt  to  prove  his  allegation, 
that  he  ''was  shown  the  marked  lines  A 
Z,  Z  X  as  the  true  lines  in  that  direction," 
and  that  "it  was  by  these  lines  that  com- 
plainant sold  and  respondent  purchased."' 
This  was  the  very  gist  of  his  defence. 
If   the   fact   had  been  as  stated,  it  wouldi 
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probably  have  been  susceptible  of  easy 
proof.  He  does  not  pretend  that  the  plain- 
tiff had  shown  him  these  lines.  He  says 
''the  boundaries  of  the  tract  were  of  course 
subjects  of  enquiry  and  epcamination,  and 
he  was  shown  the  marked  lines,  &c.,  as  the 
true  lines  in  that  direction."  By  whom 
were  they  shown  to  him?  He  does  not  say, 
and  does  not  prove.  He  says,  *  *  these  lines 
complainant  caused  to  be  shown  to  all  who 
enquired  about  the  boundaries."  By  whom 
did  complainant  so  cause  them  to  be  shown? 
The  defendant  does  not  say,  and  does  not 
prove.  On  the  contrary,  the  plaintiff  proved 
by  Eng'leman,  who  was  naturally  supposed 
to  be  the  person  referred  to  by  the  defend- 
ant, that  he  did  not  show  these  lines  to  the 
defendant  before  his  purchase,  and  was 
never  authorized  by   the  plaintiff  to 

283  *do  so.     The  defendant  seems  to  have 
taken  a  general  view  of  the  land,  and 

was  willing  to  buy  it  at  15  dollars  per  acre 
without  reference  to  the  precise  locality  of 
the  lines.  Brown  proved  that  plaintiff 
asked  defendant  if  he  had  seen  the  land  and 
was  satisfied,  and  defendant  responded 
affirmatively.  If  defendant  desired  to  know 
the  boundaries  before  he  purchased  he  could 
have  had  a  survey,  or  at  all  events  could 
have  had  them  shown  to  him  in  such  a  way 
as  to  enable  him  to  prove  the  fact  beyond 
all  controversy.  If  he  considered  the  precise 
locality  of  the  boundaries  a  matter  of  any 
importance,  he  should,  and  doubtless  would, 
have  pursued  that  course.  The  whole  evi- 
dence in  this  case  strongly  tends  to  prove 
that  neither  the  plaintiff  nor  the  defendant 
had  any  information  about  the  lines  in 
question,  until  the  survey,  was  made  pre- 
liminary to  the  execution  of  the  deed,  about 
twelve  months  after  the  sale,  and  after  the 
defendant  had  received  possession  of  the 
land ;  4nd  that  this  controversy  has  arisen 
from  what  transpired  at  that  survey  in  con- 
sequence of  a  mistake  which  had  been  made 
in  laying  off  the  land  of  Engleman.  Leas, 
it  seems,  intended  to  have  120  acres  laid  off 
to  Bngleman.  The  survey  was  accordingly 
made,  and  the  lines  marked;  the  lines  A  Z« 
%  X  being  two  of  them.  But  on  calculat- 
ing the  quantity  of  land  embraced  in  the 
lines,  it  was  ascertained  to  be  only  100 
acres.  The  line  A  Q  was  then  projected  on 
paper  by  the  surveyor,  instead  of  the  lines 
A  Z,  Z  X,  which  increased  the  quantity 
to  115)4  acres,  for  which  a  deed  was  accord- 
ingly executed,  but  was  not  recorded  until 
after  Leas'  death,  and  indeed  after  the  sur- 
vey made  in  consequence  of  the  sale  to  the 
defendant.  The  line  A  Q  was  never  actually 
run  or  marked.  The  surveyor  and  Leas 
seem  alone  to  have  been  acquainted  with 
or  noticed  the  fact  that  the  unmarked  line 
A  Q  had  been  substituted  for  the  marked 
lines  A  Z,    Z  X.     Engleman  himself 

284  *^remained  under  the  impression  that 
the  latter  were  the  true  lines,  though 

the  quantity  of  his  purchase  was  of  course 
known,  and  though  the  line  A  Q  was  de- 
scribed in  his  deed  as  the  true  line.  When, 
therefore,    the  parties   assembled    on    the 


ground  to  make  the  survey  for  the  defend- 
ant, it  was  not  strange  that  Engleman 
should  have  shown  the  lines  A  Z>  Z  X  to 
the  surveyor,  and  that  all  parties  were 
agreed  as  to  the  fact  that  they  were  the 
true  dividing  lines.  But  as  soon  as  the 
calculation  of  quantity  was  made,  the  mis- 
take was  discovered  and  rectified;  and  a 
deed  was  executed  accordingly,  and  tendered 
by  the  plaintiff  to  the  defendant.  There  is 
no  doubt  but  that  if  the  defendant  before  he 
made  his  purchase,  had  applied  to  Engle- 
man to  show  him  the  dividing  lines,  he 
would  have  shown  him  the  lines  A  Z,  Z  X, 
as  he  did  to  another  person  who  had  come 
as  he  supposed  to  buy  the  land.  But  the 
defendant  did  not  so  apply.  The  defend- 
ant's counsel  argued  that  it  was  the  duty  of 
the  plaintiff  as  executor,  and  the  interest  of 
the  defendant  as  purchaser,  to  inform 
themselves  as  to  the  boundaries  of  the  land 
before  the  sale;  that  the  natural  way  of 
obtaining  the  information  was  to  make  en- 
quiries of  the  coterminous  proprietors ;  that 
by  making  such  enquiries  they  would  have 
been  informed  that  A  Z»  Z  X  were  bound- 
ary lines;  and  therefore  it  should  be  pre- 
sumed that  such  information  was  received 
by  each  of  them  before  the  sale.  The  at^gn- 
ment  is  plausible,  but  not  sound.  The 
premises  are  not  admitted,  and  the  conclu- 
sion is  a  non  sequitur.  The  plaintiff  might 
properly  have  agreed  to  sell,  and  the  de- 
fendant to  buy,  the  tract  at  15  dollars  per 
acre,  without  knowing  the  precise  locality 
of  all  the  boundaries.  Or  if  it  was  their 
duty  or  interest  first  to  obtain  such  infor- 
mation, the  fact  that  they  obtained  it,  if 
they  did  so,  is  susceptible  of  proof,  and 
should  have  been   proved,   rather  than    be 

left  to  depend  on  mere  presumption. 
285      The  ^failure   to  produce    such    proof 

affords  a  stronger  presumption  against 
the  defendant  than  the  one  relied  on  in  his 
favor.  But  surely  such  a  presumption  as  is 
relied  on,  if  it  be  of  any  weight  at  all,  can- 
not mount  up  to  that  full  and  clear  proof 
which  is  required  as  the  foundation  of  relief 
against  a  written  contract  on  the  ground 
of  mistake. 

I  consider  this  case  a  plain  one,  and 
would  not  have  felt  justified  in  delivering 
so  long  an  opinion  upon  it,  but  for  the  facts 
that  I  differ  from  the  learned  judge  who 
pronounced  the  decree  in  the  court  below;  | 
that  the  decree  entered  at  the  last  term  was 
set  aside,  and  the  case  reinstated  for  argu- 
ment, at  the  instance  of  one  of  the  judges 
of  this  court,  because  he  entertained  doubts 
as  to  the  correctness  of  that  decree ;  and 
that  the  case  has  accordingly  been  argued 
by  counsel  with  much  ingenuity  during  the 
present  term.  It  only  remains  for  me  to  say,  . 
that  I  am  for  re-entering  the  decree  which  ] 
was  entered  and  set  aside  at  the  last 
term. 


The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Decree  reversed. 
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286  *Eid8on  v.  Fontaine,  AdmY  &c.  &  al. 

Jaly  Term,  1882,  Lewisbnrff. 

I.  Postaoptlal    AgfOMnent»— ReHaqBtohmciit  of   Hcu- 
bsBrs  RIfflit  to  Wlfb^s  Property— Bffect*  -Com  at  Bar. 

— E  t>efna^  about  to  marry  F.  executes  a  deed,  by 
whicb  be  aatborizes  ber  durluflr  tbelr  lires  or  at 
herdeatb,  to  control  and  dispose  of  ber  property 
In  as  full  and  ample  a  manner  as  sbe  could  do  if 
she  were  not  bia  wife:  and  be  relinquisbed  to  ber 
all  riffbt  and  title  to  tbe  said  property  wbicb  be 
mifht  sicquire  by  tbe  marrlasre.  On  tbls  deed 
tliere  is  an  indorsement  of  tbe  same  date  executed 
by  E  and  F,  wbicb  says,  "It  is  further  understood 
and  agreed  upon  between  us,  tbat  sbould  sbe  die 
first,  I  am  to  retain  tbe  property  and  bave  the  use 
of  it  durins-  my  natural  life:  but  at  my  deatb  it  is 
toffo  to  tbe  person  or  persons  wbicb  It  may  be 
her  will  or  desire  sbould  bave  it"  Tbe  wife  may 
glre  away  or  dispose  of  tbe  property  in  ber  life- 
time: and  tbe  husband  is  only  entitled  to  a  life 
interest  in  tbat  which  remains  at  her  death. 
a.  Executors  mnA  Adoilniatrators— 3ait  offolnst  — 
CMts.^— A  suit  is  instituted  afirainst  an  adminis- 
trator a  few  months  after  his  qualification,  for 
distribution,  when  be  had  received  no  assets  of 
the  estate:  dnrinff  the  progress  of  the  cause  he 
receives  assets  for  wbicb  the  plaintiff  is  entitled 
to  a  decree:  but  as  tbe  administrator  has  been  in 
no  default,  be  is  entitled  to  a  decree  for  his  costs 
against  the  plaintiff. 

This  was  a  suit  instituted  in  March  1847, 
in  the  Circuit  court  of  Augusta  county,  by 
Henry  Eidson  against  Walter  H.  Fontaine, 
administrator  with  the  will  annexed  of 
Catharine  M.  Kidson,  the  wife  of  the  plain- 
tiff, and  William  Fontaine  as  his  surety. 
The  bill  charged  that  in  1834,  the  plaintiff 
being  about  to  be  married  to  Catharine  M. 
Fontaine,  a  marriage  contract  was  entered 
into,  by  which  she  was  authorized  to  dis- 
pose of  her  property  by  her  last  will.  That 
in  1842  she  died,  after  having  made  her 
will;  and  that  Walter  H.  Fontaine  had 
qualified  as  administrator  with  the  will  an- 
nexed, with  William  Fontaine  as  his  surety. 
That  by  the  marriage  agreement  the  plain- 
tiff  is    entitled    to    the    use    of    the    said 

property  for  his  life.  That  in  1838 
287      *the   plaintiff  and  his  wife  united  in 

selling  a  tract  of  land  in  Goochland 
county  belonging  to  the  wife,  at  the  price  of 
2000  dollars.  That  of  this  purchase  money 
2S5  dollars  70  cents  had  been  paid  to  the 
plaintiff,  which  he  had  secured  to  be  forth- 
coming to  the  estate  of  said  Catharine  at 
his  death.  That  the  balance  of  said  pur^ 
chase  money,  being  1734  dollars  30  cents, 
was  retained  by  said  Catharine,  or  perhaps 
loaned  by  her  to  her  brothers,  and  at  her 
death  constituted  a  part  of  her  estate.  That 
the  plaintiff  had  never  received  any  part 
thereof,  or  the  interest  thereon.  That  he 
is  advised  he  is  entitled  to  the  use  of  this 
money  for  his  life,  or  the  interest  upon  it. 
And  he  prayed  that  the  administrator  might 
be  decreed  to  pay  to  the  plaintiff  the  inter- 

*See  monoffrapbic  not^  on  "Husband  and  Wife." 
♦See  monographic  note  on  "Executors  and  Admin- 
istrators"; also,  monoirraphic  note  on  "Costs"  ap- 
pended to  Jones  y.  Tatum,  19  Oratt  730. 


est  which  had  accrued  upon  said  balance  of 
purchase  money;  and  that  h#  might  be 
compelled  to  pay  over  to  the  plaintiff  the 
principal  sum,  upon  his  giving  sectirity  to 
have  it  forthcoming  at  his  death. 

The  administrator  answered  the  bill,  and 
contested  the  construction  put  upon  the 
marriage  agreement  by  the  plaintiff.  He 
insisted  that  the  wife  had  full  power  to  dis- 
pose of  her  property  either  in  her  lifetime 
or  at  her  death ;  and  that  the  plaintiff  was 
entitled  to  the  enjoyment  for  his  life  of  such 
of  the  property  as  remained  at  the  death  of 
his  wife.  That  as  to  the  purchase  money 
of  the  land  s6ld  by  the  plaintiff  and  his 
wife,  the  purchaser  paid  for  it  by  assigning 
to  Mrs.  Eidson  a  bond  on  William  O.  Payne 
for  the  sum  of  897  dollars  28  cents,  and  a 
bond  on  her  brother  C.  R.  Fontaine,  for  800 
dollars,  with  its  interest  up  to  the  date  of 
the  conveyance;  which  two  bonds  extin- 
guished the  whole  purchase  money,  except 
the  sum  of  265  dollars  70  cents,  which  was 
paid  in  cash  to  the  plaintiff.  That  the  bond 
of  William  O.  Payne  had  long  since  been 
paid  to  the  plaintiff,  who  had  executed  a 
deed  of  trust  to  secure  the  sum  of  1000  dol- 
lars, of  which  this  was  a  part.  And  that, 
as  to  the  other  bond,  the  plaintiff 
288  *well  knew  that  Mrs.  Bidson  had  long 
since  given  it  up  to  her  brother  R.  C. 
Fontaine,  the  obligor.  That  the  defendant 
had  no  estate  of  his  testatrix  in  his  hands, 
nor  had  he  had  any  since  his  qualification 
as  administrator,  the  whole  thereof  having 
been  in  the  possession  of  the  plaintiff. 

The  marriage  agreement  bears  date  the 
6th  of  February  1834,  and  is  executed  by 
Henry  Eidson  alone.  It  says:  ^^Being 
about  to  marry  Miss  Catharine  M.  Fontaine, 
and  being  desirous  that  she  shall,  in  future, 
during  our  natural  lives,  or  at  my  decease, 
or  at  her  decease,  have  the  full  power  and 
privilege  of  disposing  of  the  property  both 
real  and  personal,  which  she  may  now  pos- 
sess, or  shall  get  or  possess  from  her  father's 
estate  hereafter,  I  do  by  these  presents  re- 
lease and  relinquish  to  her,  the  said  C.  M. 
Fontaine,  all  the  right  and  title  which  I 
may  or  shall  take  upon  me,  or  shall  fall  to 
me  by  my  intermarriage  with  her;  and  it 
is  my  express  wish  and  intention  to  give  to 
her  entire  control  and  perfect  right  to  dis- 
pose of  the  property  heretofore  referred  to, 
in  as  full  and  ample  a  manner  as  she  would 
have  if  she  had  not  become  my  wife." 

On  this  deed  was  an  endorsement  of  the 
same  date,  executed  by  Henry  Eidson  and 
Catharine  M.  Fontaine,  which  says,  ^'It  is 
further  understood  and  agreed  upon  between 
lis,  that  should  she  die  first  I  am  to  retain 
the  property  and  have  the  use  of  it  during 
my  natural  life,  but  at  my  death  it  is  to  go 
to  the  person  or  persons  ^hich  it  may  be 
her  will  or  desire  should  have  it." 

There  is  another  endorsement  on  the  deed, 
bearing  date  July  the  20th,  1834,  signed  by 
Eidson,  which  says,  **It  is  hereby  under- 
stood and  agreed  that  the  provisions  of  this 
contract  are  not  intended  to  exclude  my 
wife  Catharine  M.  from  her  right  of  dower 
in  my  estate  should  she  survive  me." 
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The  will  of    Mrs.   .Eidson   was   ad- 

289  mitted^to  probat  in  *the  County  court 
of   Aug^usta   in    October  1846,    when 

Walter  S.  Fontaine  qualified  as  administra- 
tor with  the  will  annexed.  By  it  she  be- 
queaths all  the  estate  of  which  she  may  die 
possessed,  to  be  equally  divided  between  all 
her  nephews  and  nieces  that  may  be  alive 
at  her  death. 

Fontaine's  administration  account  was 
settled  in  the  progress  of  the  cause;  and  it 
appeared  that  the  only  assets  which  came 
to  his  hands  was  a  bond,  which  was  paid 
off  in  April  1848,  amounting  at  that  time 
to  148  dollars ;  and  that  after  crediting  him 
with  the  expenses  of  his  administration, 
there  remained  in  his  hands  the  sum  of  95 
dollars  34  cents,  due  1st  of  April  1848.  It 
also  appeared  that  the  bond  for  800  dollars 
on  C.  R.  Fontaine  was  put  into  his  posses- 
sion by  Mrs.  Bidson  some  time  before  her 
death,  and  that  the  other  property  of  Mrs. 
Bidson  was  in  possession  of  the  plaintiff. 

The  cause  came  on  to  be  heard  in  July 
1848,  when  the  court  held  that  Mrs.  Eidson 
had  the  right  under  the  marriage  agreement 
to  dispose  of  her  property  in  her  lifetime 
as  she  pleased ;  and  that  the  whole  sum  of 
1736  dollars  30  cents  had  been  disposed  of  by 
her  as  stated  in  the  answer  of  the  defend- 
ant, who  was  in  no  way  accountable  there- 
for. And  the  decree  was,  that  unless  the 
fund  in  the  administrator's  hands  was  nec- 
essary to  meet  unsatisfied  liabilities  of  his 
testatrix,  he  should  pay  it  over  to  the 
plaintiff  upon  his  giving  bond,  Ac.  And 
the  bill  was  dismissed  in  all  other  respects 
with  costs  to  the  defendant:  whereupon 
the  plaintiff  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Fultz,  for  the  appellant. 
There   was    no    counsel    for    the    appel- 
lee. 

290  *MONCURE,  J.     I  do  not  concur  in 
the   construction   placed  by  the  court 

below  on  the  marriage  contract  and  mem- 
orandum thereto  subjoined  as  part  thereof 
in  this  case,  but  am  of  opinion  that  the 
memorandum  was  intended  to  reserve  to 
the  husband,  in  the  event  of  his  surviving 
the  wife,  a  life  estate  in  all  the  property  of 
which  the  jus  disponendi  is  given  to  her 
by  the  contract.  Still  I  am  for  affirming 
the  decree.  The  administrator  of  the  wife 
is  not  accountable  for  any  property  which 
may  have  been  disposed  of  by  her  in  her 
lifetime;  such  disposition  being  as  binding 
on  him  as  on  her.  The  claim  of  the  hus- 
band for  such  property,  if  any,  is  against 
the  person  who  has  it  in  possession.  The 
court  was  therefore  right  in  dismissing  the 
bill,  so  far  as  it  claimed  relief  for  any  such 
property;  and  also  in  decreeing  the  pay- 
ment of  the  administrator's  costs,  he  not 
being  in  any  default. 

DANIEL,  J.  I  think  the  judge  of  the 
Circuit  court  has  given  the  true  construction 
to  the  marriage  articles  entered  into  be- 
tween the  appellant  and  his  deceased  wife, 
Catharine  M.    They  were  carelessly  and  in- 


arttfioially  drawn,  and  the  effort  to  interpret 
their  meaning  should  be  freed  as  far  as  pos- 
sible from  the  restraint  of  technical  rules. 
In  the  body  of  the  instrument,  which  is 
signed  by  the  appellant  only,  he  makes*  in 
anticipation,  a  full  surrender  and  release 
of  all  the  rights  which  he  might  otherwise 
have  acquired  in  the  estate  of  his  intended 
wife,  real  and  personal,  in  possession  or 
expectancy,  and  concedes  to  her  the  power 
to  dispose  of  the  same,  after  marriag'e, 
*4n  as  full  and  ample  a  manner"  as  if  she 
had  continued  a  feme  sole.  Then  follows 
the  memorandum,  which  bears  date  on  the 
same  day  with  the  original  instrument,  and 
is  signed  by  both  of  the  parties.  It  is  short, 
and  is  in  these  words:  *^Itis  further  under- 
stood and  agreed   upon   between    us, 

291  that  ^should   she   die   first,    I  am    to 
retain  the  property  and  have  the   use 

of  it  during  my  natural  life,  but  at  my 
death  it  is  to  go  to  the  person  or  persons 
which  it  may  be  her  will  or  desire  should 
have  it."  I  concur  with  the  judge  of  the 
Circuit  court  in  thinking  that  the  office  of 
the  language  employed  in  the  memorandum 
is  fully  performed  in  giving  to  the  husband 
surviving  a  life  estate  in  such  of  the  prop- 
erty as  remained  undisposed  of  by  some  act 
or  instrument  of  the  wife  operating  and 
taking  effect  in  her  lifetime,  and  which  she 
should  dispose  of  by  will  or  other  instru- 
ment, to  take  effect  after  her  death. 

The  body  of  the  articles  and  the  memo- 
randum bear  date  on  the  6th  February  1834. 
There  is  a  further  memorandum  or  endorse- 
ment of  date  20th  July  1834,  signed  by  the 
appellant  only,  and  which  is  in  these 
words:  ^^It  is  hereby  understood  and  agreed 
that  the  provisions  of  this  contract  are  not 
intended  to  exclude  my  wife  Catharine  M. 
from  her  right  of  dower  in  my  estate,  should 
she  survive  me."  It  is  argued  by  the  ap- 
pellant in  his  petition  for  an  appeal,  that 
all  the  parts  of  the  instrument  must  be 
taken  together;  that  by  the  last  memoran- 
dum the  dower  rights  of  the  wife  are  fully 
secured  to  her;  that  it  is  equally  clear  that 
it  was  the  intention  of  the  parties,  as  the 
husband  had  secured  the  dower  rights  of  the 
wife  in  consideration  thereof,  that  there 
should  be  secured  to  him  a  life  estate  in  the 
separate  property  of  the  wife:  and  that 
while  the  full  benefit  of  the  articles  is 
claimed  for  the  wife  against  the  husband, 
it  is  but  right  that  he  should  have  extended 
to  him  the  benefits  of  the  provisions  as 
against  the  property  of  the  wife. 

It  is  true  that  where  there  is  any  doubt  as 

to  the  true  import  of  the  lancfuage  employed 

by  the  parties  in  one  part  of  an  instrument, 

other  parts  may  be  looked  to  and  con- 

292  suited,  and  may  furnish  much  aid*in 
disclosing  the  true  motives  and  inten- 
tions of  the  parties,  and  in  resolving  the 
doubt.  But  I  do  not  think  that  there  is  any 
reasonable  doubt  here  as  to  what  the  parties 
meant  and  intended  by  the  agreement  and 
memorandum  of  the  6th  of  February  1834. 
The  wife  would  have  been  entitled  to  dower 
whether  the  memorandum  of  the  20th  July 
had  been  added  or  not,  there  being  nothing 
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in  tfae  preceding  articles  or  memorandum 
from  which  a  purpose  on  her  part  to  waive 
or  abandon  that  right  can  be  inferred. 
With  this  in  view,  and  looking  to  the  order 
of  time  in  which  the  several  parts  of  the 
instrument  were  executed  (regarding  the 
memorandum  of  the  20th  July  in  this  aspect 
of  the  case  as  part  of  the  instrument),  the 
fair  inference  is  that  the  iirst  parts  of  the 
agreement  were  made  uninfluenced  by  any 
agreement  on  the  part  of  Eidson  to  enter 
into  such  a  stipulation  as  that  embraced  in 
the  said  last  mentioned  memorandum,  and 
that  it  was  afterwards  endorsed  out  of 
abundant  caution,  and  to  shut  out  all  pos- 
sible implication  that  the  right  of  dower 
was  surrendered  by  anything  contained  in 
the  marriage  articles.  In  this  view  I  do 
not  see  how  the  said  memorandum  can  re- 
flect any  light  on  the  preceding  parts  of  the 
agreement,  or  exert  any  influence  on  their 
construction.  But  there  is  another,  and 
to  my  mind  a  conclusive  reason,  why  the 
said  memorandum  should  not  be  looked  to 
as  disclosing  any  motive  or  consideration 
to  bear  on  the  construction  of  the  instru- 
ment favorably  for  the  pretensions  of  the 
appellant.  It  is  not  stated  in  the  bill  or 
answer  when  the  parties  were  married,  but 
the  fair  inference  to  be  drawn  from  the 
language  of  the  memorandum  is  that  it 
was  endorsed  after  the  marriage.  **The 
provisions  of  this  contract  are  not  intended 
to  exclude  my  wife,"  Ac.  If  so,  the  en- 
dorsement, however  it  might  bind  the  hus- 
band, could  neither  be  regarded  as  part 
293  of  the  ^original  contract  nor  as 
explanatory  thereof,  so  as  to  affect 
injuriously  the  claims  and  pretensions  of 
the  wife.  Tabb  v.  Archer,  3  Hen.  and 
Mnnf .  399. 

Upon  the  whole,  I  see  no  reason  to  ques- 
tion the  correctness  of  the  interpretation  of 
the  contract  given  by  the  judge  of  the  Cir- 
cuit court,  or  of  the  decree  which  he  has 
rendered. 

^  It  is  true  that  there  was  a  balance  appear- 
ing due  the  appellant  on  the  settlement  of 
the  administration  account  for  which  he 
obtains  a  decree.  The  administrator,  how- 
ever, was  in  no  default,  the  suit  having 
been  brought  within  five  or  six  months 
after  his  qualification.  €k>sts  were,  there- 
fore, properly  given  to  the  appellee  as  the 
party  substantially  prevailing. 

I  am  for  affirming  the  d<»cree. 
The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Decree  affirmed. 
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*Wise  V.  Lamb. 

July  Term,  18G2.  Lewlsburff. 


Boads-Jodgnent— InJunctloB— Oue  at  Bar.— L  flies  a 
bill  a^nst  W  and  tais  asslffnees,  to  enjoin  two 
iadffments.  one  for  $1200  and  the  other  for  $300,  re- 
corered  upon  bonds  executed  by  L  to  hU  son,  and 
by  his  son  assiflrned  to  W.  on  the  srround  of  usury. 
The  asary  as  stated  in  the  bill,  amounted  to  $30o! 


for  which  the  small  bond  was  arlven.  W  answered 
the  bill,  meeting  and  denying  explicitly  all  Its  alle- 
(rations  in  relation  to  the  usury.  The  son  was 
examined  as  a  witness  by  L  and  proved  the  usury 
as  stated  in  the  bill,  but  his  testimony  was  ex- 
cepted to  by  the  defendants.  No  other  witness 
speaks  as  to  the  usury.  On  flllnff  his  answer  W 
firave  notice  that  he  would  move  for  a  dissolution 
of  the  injunction  at  the  next  term;  and  accord- 
Inarly  at  the  next  term  of  the  court  the  motion 
was  made,  and  the  injunction  was  dissolved  as  to 
the  principal  of  the  judirment  for  $1200,  but  was 
continued  as  to  the  residue.  At  the  next  term  of 
the  court  a  motion  was  made  to  dissolve  the  in- 
junction in  toto,  but  the  court  overruled  the 
motion,  and  directed  an  Issue  to  try  the  nuesilon 
of  usury;  and  upon  the  trial  of  the  issue  the  ver- 
dict of  the  jury  was  that  the  bonds  were  In  fact 
executed  upon  a  usurious  consideration  as  stated 
In  the  bill:  And  the  court  thereupon  perpetuated 
the  injunction.    Upon  appeal.    Held: 

i8t.  Same— Usury— Evidence— Testimony  of  Obligee.* 

—The  testimony  of  the  son,  the  obllfiree  In  the 
bonds,  was  not  competent  evidence  to  prove  the 
usury  In  a  controversy  between  the  obligor  and 
asslsmee. 

ad.  Injanctlon— Motion  to  Dtoaolve— Sufficiency  of 
Answer  Alone. t -The  answer  having  fully  and 
explicitly  denied  the  allegations  of  the  bill  as  to 
the  usury,  and  there  being  no  competent  evi- 
dence to  prove  it.  the  court  should,  when  the 
motion  was  first  made,  have  dissolved  the  In- 
junction in  toto. 

ad.  Chancery  Practice— No  Evidence  to  Sap|x»rt  Bill 
Denied  by  Answer— iaeue  Impropor.t— So  when  the 
second  motion  to  dissolve  was  made.  It  should 
for  the  same  reason  have  been  sustained,  and  If 
the  cause  was  ready  for  a  final  hearing,  the  bill 
should  have  been'  dismissed :  and  It  was  error  to 
direct  an  issue. 


*Bonds— Evidence -Assignor  Incompetent  Witness.— 

In  Chapman  v.  Hlden,  2  P.  &  H.  97,  the  principal  case 
and  Gilliam  v.  Clay.  8  Leigh  S90.  were  cited  as  hold- 
ing that  the  assignor  Is  an  Incompetent  witness  for 
the  obligor  at  the  suit  of  the  assignee.  These  cases 
were  said  to  be  seemingly  in  conflict  with  Taylor  v. 
Beck.  8  Rand.  816. 

See  generally,  monographic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn.  18  Gratt  801. 

tinjunctlon— Motion  to  Dissolve— Sufficiency  oif  An- 
swer Alone.— See  monographic  notion  "Iniunctlon" 
appended  toClaytor  v.  Anthony,  15  Gratt.  618:  mon- 
ographic note  on  "Answers.  In  Equity  Pleading" 
appended  to  Tate  v.  Vance.  27  Gratt  671. 

tCbancery  Practice— No  Evidence  to  Support  Bill 
Denied  by  Answer— Issue  Improper.— See  principal  case 
cited  in  McFarland  v.  Douglass,  U  W.  Va.  W4:  Smith 
V.  Beatty.  11  Gratt.  761;  foot-note  to  Beverley  v.  Wal- 
den,  20  Gratt.  147;  foot-note  to  Smith  v.  Beatty.  11 
Gratt  752;  fooUnote  to  Reed  v.  Cllne.  9  Gratt.  136; 
monographic  note  on  "Answers,  in  Equity  Pleading" 
appended  to  Tate  v.  Vance.  27  Gratt  571;  mono- 
graphic note  on  "Issue  Out  of  Chancery"  appended 
to  La  veil  v.  Gold.  25  Gratt  473. 

Issue  Out  of  Chancery— Discretion  of  Court— Wit- 
nesses Impeached. -See  principal  case  cited,  In  Hord 
V.  Colbot  28  Gratt  49.  60.  and  foot-note:  Wliliams  v. 
Blakey.  76  Va.  260;  Crebs  v.  Jones,  79  Va.  886;  Pish- 
bume  V.  Ferguson,  84  Va.  102.  4  S.  E.  Rep,  574.  See 
also,  monographic  note  on  "Issue  Out  of  C3ia,ncery'* 
appended  to  La  veil  v.  Gold,  25  Gratt  473. 
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4tb.  Same— Issue    Inproperiy    Directed— Action    of 

Court.$— Tbe  Issae  bavinff  been  improperly  di- 
rected, tbe  injunction  sbonld  bave  been  dis- 
solved and  tbe  bill  dismissed  npon  tbe  final 
bearing,  notwitbstandinsr  tbe  verdict  of  tbe  Jury 
flndlnff  tbe  usury  as  cbarffed  in  tbe  bill. 

The  case  is  fully  stated  in  the  opinion  of 
Judge  L#ee,  and  it  would    be  both   improper 
and  useless  to  repeat  the  statement. 

295         *Pultz,  for  the  appellant. 
Baldwin,  for  the  appellee. 

LEEf  J.     Jacob  Lamb  filed  his  bill  in  the 
Circuit   court  of  Aug-usta  county,  alleging 
that    in    the  year  1841,    being   desirous  of 
borrowing   money,    he  applied  to  a  certain 
Adam    Wise    of     Rockingham    county    for 
a  loan.     That  after  some  negotiation.  Wise 
agreed  to  lend  him  the  sum  of  1200  dollars, 
upon  which  he  was  to  pay  the  interest  as  it 
should  annually  accrue,  and  for  the  accom- 
modation he  was  also  to  pay  the  said  Wise, 
in  addition  to  such  interest,  an  usurious  pre- 
mium of  300    dollars.    That    with  a    view 
to  cover  and  conceal  the  usurious  character 
of  the  transaction,   at  the  instance  of  the 
said  Wise  he  executed  two  bonds  to  Jonathan 
Lamb,    the  son  of  the  said  Jacob,  one  for 
the    st>m  of  12U0  dollars,  bearing  interest 
from  its  date,   which    was  the  10th  of  May 
1841,  and  the  other  for  the  sum  of  300  dollars, 
of  the  same  date,  both  payable  three   years 
thereafter,    the   last  named   without   inter- 
est ;  and  that  said  bonds  were  at  the  same 
time   assigned  by  the  said  Jonathan  to  the 
said   Wise,    though   the   assignments   were 
untruly  dated   on   the  14th,  instead  of  the 
10th.     And   that   with   a   view  still  farther 
to  cover  up  the  transaction,  the  said  Wise 
by    agreement    executed   his   bond    to    the 
said   Jonathan   Lamb,    instead   of  advanc- 
ing the    money   at   the   time,    and    subse- 
quently, with  the  consent  of  the  said  Jacob, 
discharged   the   same  and  took  it  up.     The 
bill  then    alleges   that   there  was  no  other 
consideration  for  said  bonds,  and  the  whole 
arrangement   thus   made   was  a  mere  shift 
and   device   to   evade   the   statute    against 
usury.     It  further  alleges     that     Wise   as- 
signed  said   bonds   to   one   David  Griffith, 
who    afterwards    assigned    them    to    one 
Klijah  Hogshead,  who  instituted  suit  upon 

^^_^-^_     _  -  -    - 

Sftue— Question  of  Sound  Judicial  Discretion— See 

principal  case  cited  in  Miller  v.  Wills.  95  Va.  851.  28 
S.  £.  Rep.  887;  foot-note  XjoUetterty.  Haffan,  18GratL 
281 :  Beverley  v.  Walden,  20  Gratt.  147,  154,  and  foot- 
note: Powell  v.  Batson,  4  W.  Va.  617;  Jarre tt  v,  Jar- 
rett.  11  W.  Va.  e27. 
{Same— Improperly    Directed— Action    of  Court  at 

Pinal  HearlniT-— See  principal  case  cited  in  foot-note 
to  Smith  V.  Beatty,  11  Gratt  762;  Vangilder  ▼.  Hoff- 
man. 22  W.  Va.  8. 

Same— Sane— Appellate  Practice.— See  principal 
caHe  cited  in  Smith  v.  Beatty.  11  Gratt  752. 760.  and 
foot-notfi  Pant  ▼.  Miller,  17  Gratt  205;  Vangilder  ▼. 
Hoffman.  22  W.  Va.  8. 

See  generally,  monographic  note  on  "Issne  Ont  of 
Chancery"  appended  to  Lavell  v.  Gold,  25  Gratt  472. 

Sane—Decree  Dlrectlnip— When  Appealable.— See 
principal  case  cited  in  Carter  ▼.  Carter.  82  Va.  686; 
foot-note  to  Reed  y.  Cline.  0  Gratt  196. 


them  in  the  County  court  of  Augusta. 
That  he  had  intended  to  plead  usury  in 
said  action,  but  that  in  consequence 
2%  of  the  absence  of  his  ^counsel,  and 
of  information  which  had  been  re- 
ceived that  no  business  would  be  done  at 
the  term  during  which  he  should  have 
made  this  defence,  the  plea  was  not  put  in, 
and  judgments  were  rendered  against  him 
for  the  amount  of  both  bonds.  The  bill 
therefore  makes  Wise,  Jonathan  I^amb, 
Griffith  and  Hogshead  defendants ;  calls  on 
Wise  to  answer  all  the  allegations  of  the 
bill  specially,  and  pram's  that  the  court 
would  render  such  a  decree  and  afford  him 
such  measure  of  relief  as  the  law  and  the 
principles  of  a  court  of  equity  will  enti- 
tle him  to  demand. 

It  appears  that  an  injunction  was  allowed 
to   the   judgment   mentioned    in    the    bill, 
but   the   order  granting    the    same    is    not 
copied   into   the   record,    nor  does  it  other- 
wise appear  when   the   same   was  allowed. 
The  defendant    Wise   answered   the  bill. 
He   denies   that   the    complainant    applied 
to  him  for  a  loan  in  the   year  1841,  or    that 
there  was   any   negotiation  or  communica- 
tion  whatever  between  them  for  a  loan,  or 
that   he    had    agreed    to   let  him  have  1200 
dollars  on   loan,    as   stated  in  the  bill,  the 
interest   thereon   payable  annually,  or  that 
there  was  any  agreement  for  a  usurious  pre- 
mium beyond  interest,  upon  any  loan.     He 
alleges  that   such   was   not   the    substance 
of   any   contract    between    them,   and  that 
there  was   no  shift  or  device  of  the  nature 
stated   in    the   bill,  resorted  to  for  the  pur- 
pose of  covering  up  a  usurious  transaction. 
He    alleges   that    before    the    said    bonds 
were  assigned  to  him  by   Jonathan    I^mb, 
he   had  learned   both    from  him   and    from 
complainant,    that  such  bonds  existed,  and 
that  one   or  both  of  them  proposed  that  he 
should   purchase   them ;  that  he  at  first  de- 
clined,   though    without    knowing   or   sus- 
pecting that  the  bonds  were  accommodation 
bonds,    or   without  consideration,    but  had 
at   length   agreed    with    Jonathan    L«amb, 
whom   he    looked   upon    as    the    bona    fide 
holder  of  the   bonds,  to  give  him  1200  dol- 
lars   for   them ;  the   money   to    be  paid    as 
soon     as     he     could     get    it,    which 
297      *  would  be    in    a    few   days,    and    for 
which  he  was  to  give  his  own  note  to 
Jonathan,    bearing  interest  from  its   date; 
the    said  Jacob   Lamb    agreeing,    for   tJbe 
purpose   of  enabling  his  son   thus  to   cash 
the  bonds,    to  secure   their  payment    by  a 
deed  of  trust  on  real  property.     He  denies 
that   a   false  date  was  given  to  the  assign- 
ments of   the    bonds,    with    any   improper 
design,    and  thinks  they  were  made  on  the 
same   day   on    which   the  deed  of  trust  was 
executed,  which  was  the  17th  of   May   1841. 
He  repeats  his   denial  that   his  purchase  of 
said  bonds  was,  either  in  form  or  substance, 
a   loan   of  money;  and   avers   that  if  they 
were  without  consideration  it  was  unknown 
to   him,    and  only   known    to   the  Lambs; 
and  that  the  transaction  was  on  his  part  a 
fair  and    bona   fide  purchase  of  the  bonds 
at  a  reasonable   discount. 


148 


9  GRATT. 


Wish  v,  I/amb. 


208,  299,  300 


On  filing  his  answer  (to  which  there 
was  a  general  replication),  the  said  Wise 
l^ve  notice  of  a  motion  to  dissolve  the  in- 
j auction  which  had  been  allowed,  to  be 
made  at  the  then  next  term. 

The  defendants  Griffith  and  Hogshead 
also  severally  answered  the  bill,  and  gave 
notice  of  a  motion  to  dissolve.  They  say 
that  they  have  no  personal  knowledge 
whatever  of  the  charges  contained  in  the 
bill;  that  they  bought  the  bonds  respec- 
tively for  fair  consideration,  without 
knowledge  of  any  such  equity  as  that  set 
up  in  the  bill,  but  believed  them  to  have 
been  executed  on  a  full  and  fair  considera- 
tion. The  defendant  Griffith  also  states 
that  after  the  bonds  had  been  assigned  to 
him  he  called  on  the  complainant  and  so 
devised  him,  and  that  complainant  admitted 
they  were  all  right,  and  said  they 
should  be  paid  when  they  became  due. 
Both  defendants  put  the  allegations  of  the 
bill  in  issue,  and  call  for  strict  proof 
thereof. 

Sundry  depositions  were  taken  and  filed 
on  behalf  of  the  complainant;  and, 
296  on  the  12th  of  June  1845,  *the  de- 
fendants moved  to  dissolve  the  in- 
junction. This  motion  was  heard  on  the 
bill,  answers,  exhibits  and  depositions  of 
witnesses :  whereupon  the  court,  by  an  order 
of  that  day,  dissolved  the  injunction  as 
to  the  principal  of  the  judgment  for  the 
1200  dollars,  but  overruled  the  motion  as  to 
the  damages,  interest  and  costs  upon  that 
judgment,  and  as  to  the  whole  judgment 
for  the  300  dollars.  On  the  15th  of  November 
1845,  the  defendants  moved  the  court  to 
dissolve  the  injunction  also  as  to  the  300 
dollars  judgment,  and  as  to  the  damages, 
interest  and  costs  upon  the  judgment  for  1200 
dollars;  and  this  motion  having  been  heard 
as  that  at  the  former  term,  was  overruled 
by  the  court;  and  an  issue  was  then  di- 
rected to  be  made  up  and  tried  by  a  jury,  to 
ascertain  and  determine  whether  the  two 
bonds  in  controversy,  dated  on  the  10th 
of  May  1841,  were  executed  upon  a  usurious 
consideration,  as  alleged  by  the  bill. 
Subsequently  this  issue  was  tried  by  a 
jury,  and  a  verdict  was  rendered  to  the 
effect  that  the  said  bonds  were  in  fact  exe- 
cuted upon  a  usurious  consideration,  as 
alleged  by  the  bill.  And  the  cause  coming 
on  to  be  finally  heard  on  the  13th  of  June 
1849,  on  the  papers  formerly  read,  and  the 
verdict  of  the  jury  upon  the  issue  that  had 
been  directed,  the  court  pronounced  its 
decree  perpetuating  the  injunction  as  to  the 
judgment  for  the  300  dollars  and  costs, 
and  as  to  the  damages,  interest  and  costs 
upon  the  judgment  for  the  1200  dollars, 
and  for  costs  in  favor  of  the  complainant 
against  the  defendants,  including  those 
incurred  on  the  trial  of  the  issue.  And 
from  this  decree  Wise  applied  for  and 
obtained  an  appeal  to  this  court ;  and  com- 
plains that  the  Circuit  court  erred  in  over- 
raling  the  motion  to  dissolve  both  at  the 
June  term  and  the  November  term  1845,  and 
also  in  directing  at  the  latter  term  the 
issue  to  be  tried  by  a  jury.     He  also  alleges 


that  the   verdict  was  defective  in    not  as- 
certaining  the  extent   of  the  alleged 

299  *U8ury,  and  was  therefore  too  vague 
and   uncertain  to   warrant  the  decree 

pronounced  by  the  court ;  and  that  said  de- 
cree was  furthermore  erroneous  in  not  al- 
lowing him  the  legal  interest  at  least  upon 
the  principal  sum  due. 

The  depositions  of  Jonathan  Lamb,  the 
obligee  and  assignor  of  the  two  bonds  of 
Jacob  Lamb,  had  been  taken  and  filed  in 
the  cause ;  but  the  defendants  excepted  to 
its  being  read  as  evidence  in  the  cause: 
And  it  is  very  clear  that  it  was  not  compe- 
tent testimony,  this  court  having  expressly 
decided  that  in  a  controversy  between  the 
obligor  and  assignee  of  a  bond  on  a  ques- 
tion of  usury,  the  obligee  is  not  a  compe- 
tent witness  to  prove  the  usury.  Gilliam 
V.  Clay,  3  Leigh  590.  The  testimony  of 
Jonathan  Lamb  being  then  out  of  the  caee, 
the  only  testimony  before  the  chancellor 
at  the  hearing  of  the  motion  to  dissolve  the 
injunction  in  June  1845,  was  the  evidence 
of  the  witnesses  Long,  Crawn  and  Hill. 
Long  proved  merely  that  the  Lambs  re- 
sided within  two  or  three  miles  of  Wise, 
and  that  Jacob  Lamb's  wife  was  a  cousin 
of  Wise ;  that  he  thought  Jonathan  Lamb 
was  worth  little  or  nothing  in  1841 ;  and 
that  he  had  heard  Jacob  say,  some  twelve 
months  previously,  that  he  had  sold  his 
homestead  to  his  two  sons,  Jonathan  and 
David. 

Crawn  merely  proved  that  in  1841,  Jona- 
than Lamb  was  regarded  as  worth  little  or 
nothing;  that  about  that  time  he  had 
sold  him  a  lot  of  oats,  but  that  he  required 
security  for  the  amount,  more,  however, 
because  of  his  supposed  ttnwillingness  than 
his  want  of  ability  to  pay. 

Hill  proved  that  in  1841  and  1842  Jona- 
than Lamb  had  little  or  no  property,  and 
was  generall3"  scarce  of  money ;  that  Jacob 
Lamb,  for  eight  or  ten  years  previously, 
always  had  an  abundance  of  property  in 
his  possession,  but  was  always  hard  run 
for  money;  and  that  he  would  not  have 
thought      it     probable      that     Jacob 

300  *Lamb  could  have  owed  Jonathan  in 
1841   a  bona  fide  debt  of  1500  dollars. 

He  also  stated  that  he  had  heard  Jonathan 
Lamb's  character  for  truth  and  honesty 
spoken  of  unfavorably. 

Now,  giving  to  this  testimony  its  fullest 
weight  and  widest  latitude  for  inference, 
it  is  impossible  to  day  that  it  makes  out  the 
charge  of  usury  contained  in  the  bill,  or 
overthrows  or  even  shakes  the  positive, 
direct  and  express  denial  of  that  charge, 
and  of  the  facts  and  elements  in  which 
the  supposed  usury  was  alleged  to  consist. 
In  truth  it  amounted  to  nothing  more 
than  proof  of  certain  circumstances,  which, 
aided  by  and  in  connection  with  other  and 
more  pointed  and  cogent  proofs,  might 
tend  to  make  out  a  case  of  usury;  but 
which,  by  themselves  and  unaided,  were 
exceedingly  trivial  and  of  very  little  weight, 
and  all  perfectly  reconcilable  with  the 
answer  of  Wise,  and  the  fairness  of  the 
transaction     that    was  called    in    question. 
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They  served  to  raise,  at  the  most,  but  a 
bare  suspicion  as  to  the  fairness  of  the 
transaction.  In  effect  the  case  presented 
on  the  motion  to  dissolve  upon  those  proofs, 
was  the  ordinary  one  of  a  bill,  all  the  ma- 
terial alleg'ations  of  which  were  met  by 
a  full,  direct  and  explicit  denial  in  the 
answer,  and  no  evidence  adduced  to  sustain 
them,  or  to  destroy  the  effect  which  the  law 
g-ives  to  such  an  answer.  Such  an  answer 
is  not  only  evidence  for  the  defendant, 
but  it  is  conclusive  in  his  favor,  unless 
overcome  by  the  satisfactory  testimony 
of  two  opposing  witnesses,  or  of  one  wit- 
ness corroborated  by  other  facts  and  circum- 
stances equivalent  in  weight  to  a  second 
witness ;  and  where  not  so  overcome,  the 
court  will  neither  make  a  decree  nor  send 
the  case  to  be  tried  at  law,  but  will  simply 
dismiss  the  bill.  Story's  Eq.  Jur.,  {  1524; 
Thornton  v.  Gordon,  2  Rob.  R.  719; 
Beatty  v.  Smith,  2  Hen.  andMunf.  395; 
Smith  V.  Brush,  1  John.  Ch.  R.  459; 
L/enox  v.  Prout,  3  Wheat.  R.  520 ;  Pryor 
V.  Adams,  1  Call  382;  Alam  v. 
301  *Jourdan,  1  Vern.  R.  161;  Pember  v. 
Mathers,  1  Bro.  Ch.  R.  52.  In  cases  of 
injunction,  if,  upon  hearing  the  motion  to 
dissolve,  the  court  is  of  opinion  that  it 
was  improperly  granted,  or  where  the  facts 
on  which  the  plaintiff's  equity  rests  are 
denied,  or  the  case  made  by  the  complain- 
ant is  not  supported,  the  injunction  should 
be  dissolved.  3  Dan.  Ch.  Pr.  1896;  Ches. 
&  O.  C.  Co.  V.  Bait.  &  O.  R.  R.  Co.,  4  Gill 
and  John.  1 ;  Livingston  v.  Livingston, 
4  Paige's  R.  Ill;  Wakeman  v.  Gillespy,  5 
Paige's  R.  112.  It  is  true  it  is  said  by 
Judge  Story,  in  Poor  v.  Carleton,  3  Sumn. 
R.  75,  that  extraordinary  circumstances 
may  exist  in  a  particular  case  which 
would  not  only  justify  but  demand,  in  the 
exercise  of  a  sound  discretion  on  the  part 
of  the  court,  the  continuation  of  a  special 
injunction,  notwithstanding  the  denial  in 
the  answer  of  the  whole  merits  of  the  bill. 
In  this  case,  however,  no  circumstances 
of  an  extraordinary  character  are  to  be 
found,  calling  for  the  exercise  of  the  dis- 
cretion of  the  court  in  continuing  the  in- 
junction against  the  defendant's  motion  to 
dissolve;  and  I  am  of  opinion  they  were 
clearly  entitled  to  a  dissolution  of  the  same, 
both  at  the  June  term  and  at  the  Novem- 
ber term,  when  their  motion  to  that  effect 
was  made  and  repeated. 

And  while  I  cannot  perceive  any  sufficient 
ground  for  overruling  the  motion  to  dis- 
solve the  injunction,  I  am  equally  unable 
to  find  in  the  case  sufficient  reason  for  the 
order  directing  an  issue  to  try  the  ques- 
tion of  usury.  It  is  true  that  directing  an 
issue  to  be  tried  by  a  jury  is  said  to  be  a 
matter  of  discretion  in  the  court  of  equity, 
to  be  exercised  upon  due  deliberation ; 
and  the  expense  and  delay  which  it  in- 
volves are  only  to  be  incurred  where  the 
court,  in  the  exercise  of  a  sound  discre- 
tion, may  think  it  necessary,  except  in 
certain  particular  cases  in  which,  by  stat- 
ute or  practice,  it  is  made  a  matter  of 
right;  as  a  bill  by  an  heir  at  law  impeach- 


ing a  will,  or   (in  England)  one  by  a 

302  *rector   or  vicar  to  try  the    validity 
of  a  modus  or  composition  in  lieu    of 

tithes.     Short  v.  Lee,  2  Jac.  and  Walk.    464, 
495.     But  it   is   well  settled  that  a  mistake 
in  the  exercise  of  the  discretion  of  the  court 
upon  this  subject,  is  just  ground  of  apf>eal. 
That  discretion   is   to  be    exercised    upon 
sound     principles    of   reason    and   justice, 
and  the  appellate  court  must  judge  whether 
it  has  been   so   exercised   in  a  given  case. 
Stannard    v.     Graves,    2    Call  369;  Nichol 
V.  Vaughn,   5  Bligh.  Par.    Cas.  N.    S.  SOS ; 
Dale  V.    Roosevelt,    6   John.    Ch.    R.    2SS; 
Townsend    v.   Graves,    3    Paige's  R.    4S3 ; 
Gardner  V.  Gardner,  22  Wend.  R.  526;  Belk- 
nap   V.    Trimble,     3   Paige's   R.   577,  601. 
The   general  rule  laid  down  upon  this  sub- 
ject is,  that  whenever  a  material  matter  of 
fact   in  the  cause  is  strongly  controverted 
in  evidence,    the    court  may    properly   di- 
rect an    issue;  as     where  a    material    fact 
positively  denied  by  the  answer  is  supported 
by  the  evidence  of  a  single  witness  with 
corroborating     circumstances,      the     court 
will   give   the  defendant,   if    he  ask  it,  an 
opportunity   of  trying    the   question    upon 
an  issue.     But   in   such  a   case  the  defend- 
ant  may   decline   an    issue,  and   the  court 
is   then   bound   to   give  judgment  upon  the 
whole  evidence  before  it.     ^st  India  Com- 
pany  v.    Donald,  9  Ves.  R.  275.     So  where 
the  evidence  is  conflicting,  or  there  is  con- 
tradictory   evidence    between     persons     of 
equal   credit   and  equal  means  of  informa- 
tion,   and   the   evidence   is   so  equally  bal- 
anced that  it  becomes   doubtful  which  scale 
preponderates,    an  issue  will  be  proper.     2 
Daniels'  Ch.    Pr.    1285.     There  is  a  class  of 
cases,  as  has  been  intimated,  in  which  the 
court  will  direct  issues,  although  there  be  no 
contradictory  testimony,  where  the  parties 
are   invested   at  common    law  with  certain 
rights,    of  which  the  matter  in  issue  is  in- 
tended  to  divest   them.     Of   these   are  the 
cases  already  referred  to,    of  an  heir  at  law 
seeking   to   set  aside  a  will  by  which  he  is 
disinherited,   and  who  by  practice  in 

303  England,  *and  by  statute  in  Virginia, 
is  entitled  to  an    issue  devisavit  vel 

non,  and  of  a  rector  or  vicar  in  England, 
who,  by  the  practice,  is  held  entitled  to  an 
issue  to  try  the  validity  of  a  modus  or  com- 
position set  up  in  lieu  of  tithes.  3  Daniels' 
Ch.  Pr.  1287;  Banks  v.  Booth,  6  Munf. 
385;  Van  Alst  v.  Hunter,  5  John.  Ch.  R. 
148;  Rogers  v.  Rogers,  3  Wend.  R.  503, 
515.  But  in  all  others  cases,  whether  an 
issue  should  be  directed  or  not,  must  depend 
on  the  sound  discretion  of  the  chancellor. 
Where  an  important  fact  is  left  doubtful  by 
the  testimony,  the  court  ought  to  direct 
an  issue.  Marshall  v.  Thompson,  2  Munf. 
412;  Bullock  v.  Gordon,  4  Munf.  450;  Nel- 
son V.  Armstrong,  5  Gratt.  354..  But  I  ap- 
prehend that  where  the  facts  upon  which 
the  equity  of  the  bill  rests  are  directly 
denied  and  controverted  by  the  answer,  and 
the  plaintiff's  case  is  wholly  unsupported 
by  proof ;  or  if  there  be  evidence  on  his  part, 
it  is  wholly  insufficient  to  make  out  his 
case   against    the    positive   denial   of    the 
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defendant,  (withont  considering  at  all  any 
evidence  that  may  be  offered  by  the  defend 
ant.)  it  is  clearly  improper  to  direct  an 
issne.  There  are,  it  is  true,  some  few 
cases  to  be  found  in  which  issues  appear 
to  have  been  directed  because  the  proofs 
oflfered  by  the  complainant  were  not  deemed 
entirely  satisfactory  to  the  court.  In 
the  case  o{  Moons  v.  De  Bernales,  1  Russ. 
R.  JOl,  and  Kaison  v.  The  Same,  Ibid., 
the  evidence  offered  by  the  plaintiffs  was 
not  sufficient  proof  of  their  title  to  the 
bales  of  wool  in  controversy  in  the  causes, 
and  issues  were  directed  by  the  master  of 
the  rolls.  But  in  these  cases  the  defend- 
ant admitted  by  his  answer  that  he  had 
sold  the  wools  and  received  the  money, 
and  set  up  no  adverse  claim,  but  merely 
called  for  x^oof  of  plaintiff's  title.  In  the 
case  of  Townsend  v.  Graves,  3  Paige's  R. 
453,  the  chancellor,  in  delivering'  his  opin- 
ion, speaks  of  issues  being  directed  in 
cases  where  there  was  a  want  of  evi- 
304  dence.  What  particular  cases  *he 
intended,  however,  is  not  explained, 
and  what  he  said  upon  the  point  was  en- 
tirely obiter.  These  cases  seem  to  be  in 
direct  conflict  with  the  rule  as  laid  down 
by  the  Lord  Chancellor  in  Savage  v.  Car- 
roll, 1  Ball  and  Beat.,  283,  550.  He  there 
states  it  to  be,  that  where  there  is  contra- 
dictory testimony  in  a  case  that  raises  a 
doubt  in  the  mind  of  the  court :  that  is  to 
say,  where  the  case  is  fully  proved  by  the 
party  on  whom  the  onus  of  proof  lies,  but 
that  proof  shaken  or  rendered  doubtful  by 
the  evidence  on  the  other  side,  there  the 
court  will  direct  a  reference  or  an  issue 
to  ascertain  the  fact.  But  where  there  is 
no  evidence  whatever,  to  direct  an  issue 
would  t)e  to  hold  out  an  opportunity  to  a 
party  to  supply  the  defect  by  fabricated 
testimony,  and  introduce  mischiefs  in- 
tended to  be  guarded  against  by  the  rules 
of  the  court. 

In  the  case  of  the  New  Orleans  Gas  Light 
and  Banking  Co.  v.  Dudley,  8  Paige's  R. 
452,  it  was  held  that  a  question  of  usury 
arising  out  of  disputed  facts,  upon  the  deter- 
mination of  which  the  complainant's 
right  to  relief  depended,  was  a  proper 
case  for  granting  an  issue  before  the  tes- 
timony in  the  cause  was  taken :  but  this 
was  under  the  provisions  of  the  statute 
passed  in  that  state  (New  York)  in  1838, 
making  it  the  imperative  duty  of  the  court 
to  direct  an  issue  upon  the  application  of 
either  party  in  every  case  in  which  an  is- 
sue of  fact  suitable  for  the  trial  of  a  jury 
conld  be  framed.  And  the  chancellor,  in 
delivering  his  opinion,  said  that  the  court, 
prior  to  the  act  of  1838,  was  not  author- 
ized to  grant  an  issue  except  in  a  few  spec- 
iiied  cases,  until  after  the  testimony  was 
taken ;  and  then  it  was  not  the  practice  to 
direct  aa.  isaue  unless  there  was  conflicting 
evidence  so  as  to  create  a  doubt  in  the 
Blind  of  the  chancellor,  upon  some  matters  of 
^ct.  And  he  added  that  it  might  t>e  neces- 
nry  for  the  court  to  direct  an  issue  in  that 
case  npon  the  hearing,  if  there  were  such 
2  conflict    in    testimony    as    to  render  it 


305  doubtful  ^whether  the  transaction 
referred  to  (the  sale  of  certain  prop- 
erty) was  or  was  not  a  mere  device  to  ob- 
tain an  usurious  advantage.  He  referred 
to  the  cases  of  Marshall  v.  Thompson,  2 
Munf.  412;  Bullock  v.  Gordon,  4  Id.  450; 
Douglass  V.  McChesney,  2  Rand.  109.  In 
other  cases,  the  failure  of  the  plaintiff's 
proof,  or  its  insufficiency  to  overcome  the 
direct  denial  of  the  defendant's  answer 
and  make  out  his  case,  is  distinctly  con- 
sidered as  not  a  proper  case  for  an  issue. 
In  Pember  v.  Mathers,  1  Bro.  Ch.  R.  52, 
the  lord  chancellor  says,  where  the  defend- 
ant in  express  terms  negatives  the  allega- 
tions of  the  bill,  and  the  evidence  is  only 
of  one  person  affirming  the  allegations  so 
negatived,  the  court  will  neither  make  a 
decree  nor  send  the  case  to  a  trial  at  law. 
So  where  the  party  seeking  specific  perform- 
ance fails  to  prove  the  terms  of  the 
agreement  he  relies  upon,  the  court  will 
not  direct  an  issue  to  ascertain  the  terms. 
Savage  v.  Carroll,  2  Ball  &  Beat.  451.  Nor 
is  a  party  entitled  to  an  issue  or  an  enquiry 
to  establish  a  case  relied  on  by  his  pleading, 
but  omitted  in  proof.  Savage  v.  Carroll, 
1  Ball  A  Beat.  283,  548.  Judge  Slory  lays 
down  the  doctrine  in  almost  the  same  terms 
as  stated  by  the  lord  chancellor  in  Pem- 
ber v.  Mathers,  Story's  Eq.  Jur.,  {  1528. 
In  2  Madd.  Ch.  Pr.  443,  the  rule  is  stated 
to  be,  that  if  the  defendant  plainly  and 
precisely  deny  an  assertion  in  the  bill,  and 
one  witness  proves  it  as  positively,  clearly 
and  precisely  as  it  is  denied,  no  decree  for 
relief  can  be  made.  Whatever  may  be  the 
practice  elsewhere  as  to  the  cases  appro- 
priate for  an  issue,  and  in  which  the  discre- 
tion of  the  chancellor  is  wisely  and 
properly  exercised  in  directing  it,  there 
can  be  little  doubt  that  in  Virginia,  where 
the  allegations  of  the  bill  are  expressly  and 
directly  denied  in  the  answer,  and  are 
wholly  unsupported  by  proof,  or  supported 
by  the  evidence  of  one  witness  only,  the 
court  should  not  direct  an  Issue,  but  should 

dismiss    the   bill.     Pryor  v.    Adams, 

306  1  Call  382;  ^Paynes  v.  Coles,  1  Munf. 
3%,    (Judge  Roane's    opinion.)    And 

the  case  of  a  bill  seeking  relief  against 
usury  constitutes  no  exception  to  the  rule ; 
and  the  propriety  of  directing  an  issue  in 
such  a  case  depends  upon  the  same  consid- 
erations which  apply  in  others  of  whatever 
character.  Whether  the  object  of  a  bill  of 
that  character  be  to  obtain  relief  upon  the 
principle  of  Marks  v.  Morris,  or  under 
the  third  section  of  the  act  of  1819,  if  the 
alleged  usury  be  denied  in  the  answer, 
proof  is  indispensable;  and  if  it  be  not 
produced  the  result  is  the  same  as  in  any 
other  case.  All  that  the  court  can  do,  and 
what  it  properly  should  do,  is  to  dissolve 
the  injunction  (if  one  have  been  allowed) 
and  dismiss  the  bill.  Gilliam  v.  Clay, 
3  Leigh  590.  And  the  proof  •  which  is  re- 
quired to  avert  this  result,  must  be  as  in 
other  cases,  the  testimony  of  two  wit- 
nesses, or  if  there  be  but  one,  his  testi- 
mony must  be  supported  by  corroborating 
circumstances.     Thornton     v.     Gordon,     2 
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Rob.  R.  719.  In  the  case  of  Grigsby  v. 
Weaver,  5  Leigh  197,  which  was  a  bill  for 
relief  ag-ainst  a  contract  alleged  to  be  usu- 
rious, the  date  of  the  loan  became  a  very 
material  matter  to  determine  the  question 
of  usury.  The  defendant  had  been  spe- 
cially called  on  to  give  the  information  to 
fix  this  date.  He  stated  in  his  answer  that 
he  had  taken  no  memorandum  and  could 
not  speak  as  to  the  time:  and  the  plaintiff 
could  bring  no  witness  to  prove  it.  The 
chancellor  directed  an  issue.  Judge  Carr, 
in  delivering  the  opinion  of  the  court,  said: 
**  Issues  are  not  directed  to  enable  parties  to 
get  a  new  supply  of  evidence  where  they 
have  not  enough,  but  where  there  is  clash- 
ing and  conflicting  evidence  leaving  the 
fact  in  doubt  and  rendering  it  necessary 
to  weigh  the  character  and  credibility  of 
witnesses," — *'In  this  case,"  he  proceeded, 
'Hhere  is  no  clashing.  The  ppint  was  to 
fix  usury  in  the  bond  of  May  1817.  To 
show  this-  usury,  the  date  of  the  loan  must 

be    somehow    fixed.     The    defendant 
307      said  he  *could  not  speak  as  to  the  time, 

and  the  plaintiff  could  bring  no  wit- 
ness to  speak  as  to  this  date.  Here  there 
was  a  clear  defect  of  proof ;  a  failure  to  es- 
tablish the  very  point  on  which  the  usury 
and  the  quantity  of  it  depended.  It  is  the 
bounden  duty  of  a  plaintiff  who  calls  for 
the  solemn  judgment  of  the  court,  to  fur- 
nish that  court  with  something  like  cer- 
tainty to  rest  that  judgment  upon  ;  he  may 
draw  this  from  the  defendant  if  he  can ;  he 
may  prove  it  by  witnesses;  he  may  estab- 
lish it  by  documents ;  but  in  some  way  he 
must  shew  it  or  he  fails,  and  his  bill 
should  be  dismissed."  ^'This  is,"  he  adds, 
*4n  my  mind,  that  case;  instead  of  an 
issue,  the  bill  ought  to  have  been  dis- 
missed for  defect  of  proof."  Judge 
Brooke,  in  his  opinion,  expressed  simi- 
lar views,  and  thought  the  chancellor,  in- 
stead of  directing  an  issue,  should  have 
dismissed  the  bill.  The  case  of  Thornton 
V.  Gordon,  2  Rob.  R.  719,  was  an  injunc- 
tion to  stay  the  sale  of  property  conveyed 
to  secure  to  a  debt  alleged  to  be  usurious, 
and  the  complainant  averred  his  readiness 
to  make  full  proof  of  the  allegations  of 
his  blllf  and  disclaimed  all  benefit  of  a  dis- 
covery from  the  defendant.  The  defendant 
filed  his  answer  denying  the  allegations 
of  the  bill.  The  complainant  offered  the 
testimony  of  but  a  single  witness,  unsup- 
ported by  corroborating  circumstances. 
The  court  held  that  to  deny  the  allegations 
of  the  bill  by  his  answer,  was  the  privilege 
of  the  defendant  from  his  position  as  de- 
fendant, called  on  to  answer  and  make  up 
an.  issue,,  and  that  the  plaintiff  could  not, 
by  waiving  a  discovery,  deprive  him  of  the 
benefit  of  it.  That  benefit  consisted  in  put- 
ting the  complainant  to  proof  of  his  cause 
by  two  fitnesses  or  one  witness  and  corrob- 
orating circumstances.  That  not  having 
been  furnished,  the  .court  was  of  opinion 
not  that. an  issue  should  be  directed,  but 
that  the  injunction  should  be  dissolved 
and  the  bill  dismissed.  .  And  in  the. case  of 
Read    y,..    Cline's     heirs,    depided    during 


308  *the  present  term  of  this  court,  supra 
136,  the  same  doctrine  held  by  Jadg'es 

Carr  and  Brooke,  in  the  case  of  Gri|^sby 
V.  Weaver,  was  distinctly  asserted.  That 
was  a  bill  to  set  up  a  lost  title  bond,  and  to 
obtain  a  decree  for  a  conveyance  of  the 
land  alleged  to  have  been  sold  according^  to 
its  terms.  The  complainants  were  put  to 
proof  of  the  allegations  of.  their  bill, 
but  the  evidence  offered  was  very  unsatis- 
factory as  to  the  facts,  whether  such  a  title 
bond  ever  existed,  or  if  it  did,  whether  it 
had  been  assigned  to  the  ancestor  of  the 
complainants,  as  they  claimed,  and  whether 
it  had  been  lost,  as  alleged,  and  also  as  to 
the  contents  of  the  bond,  and  whether  the 
defendant  had  notice  of  its  existence  be- 
fore his  purchase;  and  the  court  below 
directed  an  issue  to  ascertain  those  facts. 
The  defendant  appealed,  and  this  court  held 
that  as  there  was  no  clashing  or  conflict  in 
the  testimony,  but  simply  a  failure  on  the 
part  of  the  complainants  to  meet  the  call 
made  upon  them  for  full  proof  of  the  al- 
legations of  their  bill,  and  to  make  out 
their  case,  it  was  not  such  a  case  as  ren- 
dered an  issue  necessary  or  proper;  and 
that  the  court  below  should  have  dismissed 
the  biU,  instead  of  directing  an  issue  for 
the  purpose;  and  it  was  so  decreed  here 
accordingly. 

With  these  views,  and  upon  the  authority 
of  the  cases  which  I  have  cited,  I  am  of 
opinion  that  the  Circuit  court  erred  in 
directing  the  issue  by  its  order  of  the  15th 
of  November  1845,  and  that  instead  of  di- 
recting such  issue  it  should  have  dissolved 
the  injunction,  and  if  the  case  was  were 
ready  for  flnal  hearing,  have  dismissed  the 
bill. 

But  the  jury,  upon  the  trial  of  the  issue, 
have  found  a  verdict  affirming  that  the 
transaction  impeached  by  the  bill  was  in  fact 
usurious  as  therein  alleged;  and  the  ques- 
tion arises  what  decree  the  court  should  ren- 
der upon  the  whole  case,  including  the 
verdict  so  found.     It  may  be  argued 

309  that  the  defendant,  *not  having  form- 
ally  and    expressly  objected    to    the 

order  directing  the  issue,  nor  taken  an  ap- 
peal from  it  at  the  time  to  this  court,  but 
having  gone  to  trial  of  the  issue  before  the 
jury,  may  be  regarded  as  having  -waived 
all  objection  to  the  order  for  the  issue,  and 
that  the  irregularity,  if  any,  in  its  direc- 
tion, has  been  thus  fully  cured;  that  the 
error  of  the  court,  if  it  did  err  in  directing 
the  issue,  was  but .  in  the  exercise  of  the 
discretion  with  which  it  was  invested, 
and  that  the  decree  granting  relief  con- 
formably to  the  verdict. should  not  for  this 
cause  be  now  disturbed.  Factum  valet, 
fieri  non  debet.  But  I  do  not  concur  in  this 
reasoning.  The  defendant  asked-  for  the 
dissolution  of  the  injunction,  to  which,  as 
I  think,  upon  the  case  before  the  court,  he 
was  justly  entitled.  The  court  overruled 
his  motion,  and  proceeded  not  upon  his 
motion  nor  that  of  the  complainant,  but 
because  it  thought  it  was  proper  so  to 
do,, to  direct  an  issue  to  try  the  question  of 
usury.     The .  defendant   could    but   submit 
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to  the  order.  He  was  not  required  to  ex- 
press any  objection,  and  although  he 
might  have  appealed  from  it  to  this  court 
as  an  order  to  a  certain  extent  settling  the 
principles  of  the  case,  and  if  erroneous, 
improperly  involving  him  in  the  delay, 
trouble  and  expense  necessarily  incident 
to  a  trial  by  jury  (as  held  by  this  court 
in  the  case  of  Reed  v.  Cline's  heirs.) 
Yet  he  was  not  bound  to  take  his  appeal 
at  that  time.  He  had  a  right,  if  he  chose 
to  await  the  final  hearing  of  the  cause,  to 
take  a  part  in  the  trial  before  the  jury,  or, 
if  he  pleased,  wholly  to  abstain  from  doing 
so,  and  take  his  chance,  if  the  verdict 
should  prove  adverse,  to  obtain  redress  non 
obstante  veredicto,  upon  the  final  hearing  of 
the  cause;  or,  if  he  failed  in  the  Circuit 
coart,  by  an  appeal  to  the  court  of  appellate 
jarisdiction.  Whether  he  took  a  part  or  not 
in  the  trial  of  the  issue  before  the  jury,  does 
not  appear,  as  the  record  of  that  trial  is  not 
embraced  in  the  record  before  us ;  but 

310  ^whether    he   did   or  did  not    I  think 
immaterial,  as  either  way,  I  conceive 

he  lost  no  right  which  he  could  otherwise 
claim,  nor  is  to  be  held  as  acquiescing 
in  the  irregular  order  directing  the  issue. 
Bat  this  I  regard  as  no  longer  an  open 
qnestion  or  a  subject  of  further  discussion. 
In  the  case  of  Pryor  v.  Adams,  1  Call  382, 
the  bill  was  filed  to  compel  payment  of  the 
amonnt  of  depreciation  on  a  bond  which 
the  complainant  had  held  on  the  defendant, 
and  of  which  he  had  consented  to  receive 
and  had  received  payment  in  depreciated 
paper  money,  and  had  surrendered  up  the 
bond  upon  an  express  promise  which  he  al- 
leged the  defendant  made  at  the  time,  to 
pay  the  depreciation.  The  defendant  in 
his  answer  denied  the  alleged  promise. 
The  chancellor  held  that  the  allegations 
of  the  bill  which  were  denied  by  the  an- 
swer had  not  been  proved  by  the  evidence, 
and  dismissed  the  bill  with  costs;  but  he 
afterwards,  durinfif  the  same  term,  set  aside 
that  decree  and  directed  an  issue  to  deter- 
mine whether  the  defendant,  at  the  time 
the  money  paid  in  discharge  of  the  bond 
in  the  bill  mentioned  was  received  or  after, 
agreed  to  allow  the  depreciation.  The  is- 
sue was  tried,  and  the  jury  found  that  the 
defendant  had  agreed  to  allow  it.  The 
court  thereupon  deoreed  that  the  defendant 
should  pay  the  amount  of  the  depreciation 
and  the  costs,  and  the  defendant  ap- 
pealed. And  it  was  held  in  the  Court  of 
appeals  that  the  complainant  having  failed 
to  overcome  the  defendant's  denial  in  his 
answer  and  to  support  the  allegations  of 
his  bill  by  proof,  the  first  decree  dismiss- 
ing the  bill  was  right  and  should  be  af- 
firmed ;  and  that  notwithstanding  the  verdict 
for  the  plaintiff,  the  order  directing  the 
issue  and  all  the  subsequent  proceedings 
should  be  reversed :  and  it  was  so  decreed 
accordingly.  In  the  case  of  Collins  v. 
Jones,  6  Leigh  530,  an  issue  was  directed 
and  a  verdict  was  found  in  favor  of  the 
complainants,  and  relief  thereupon  decreed. 
This  court    held  that   the    issue  was 

311  *improperly   directed;    and  that   not- 


withstanding the  verdict  in  favor  of 
the  complainant,  the  decree  shotild  be 
reversed,  the  injunction  dissolved,  and 
the  bill  dismissed :  and  it  was  so  decreed 
accordingly.  These  cases  have  never  been 
overruled,  nor,  so  far  as  I  am  aware,  even 
questioned  in  any  subsequent  case,  and  I 
regard  them  as  binding  authorities  of  them- 
selves, and  as  prescribing  a  rule  having 
its  foundation  in  just  reason  and  a  wise 
policy;  and  they  seem  to  me  directly  to 
rule  this  case.  I  am  of  opinion,  therefore, 
that  the  Circuit  court  erred  in  decreeing 
relief  to  the  complainant  on  the  final 
hearing  of  the  cause ;  and  that  it  should 
then  have  repaired  the  error  previously 
committed,  by  dissolving  the  injunction 
notwithstanding  the  verdict,  and  dis- 
missing the  bill. 

With  regard  to  the  questions  of  the  meas- 
ure of  relief  to  be  afforded  in  a  case  of 
this  kind,  and  the  sufficiency  of  the  verdict 
to  authorize  the  decree  pronounced  by  the 
court,  I  deem  it  unnecessary  to  express  any 
opinion,  as,  in  the  view  which  I  take  of 
the  case,  neither  of  those  questions  prop- 
erly arises  in  the  cause;  the  complainant 
not  having  shown  himself  entitled  to  any 
relief,  or  to  an  issue  to  try  the  question 
of  usury  when  the  order  for  it  was  made  by 
the  court. 

I  am  of  opinion  that  the  decree  should  be 
reversed  with  costs  to  the  appellant ;  that 
the  order  directing  the  issue  and  the  ver- 
dict of  the  jury  should  be  set  aside;  that 
the  injunction  should  be  wholly  dissolved, 
and  the  bill  dismissed  with  costs  to  the 
defendants  in  the  Circuit  court. 

The  other  judges  concurred  in  the  opin- 
ion of  of  £^e,  J. 

Decree    reversed. 


312    *Cox  and  Others  v.  Thomas'  Adm'x. 

July  Term.  1858.  Lewlsburfir. 

(Absent  Samukls,  J.) 

Bonds— Penal— Redtsls— Case  at  Bar.— In  the  penal 
part  of  a  bond  the  names  of  fourteen  obligors  are 
inserted,  binding  themselves  In  a  penalty  to  T. 
The  condition  recites  that  T  has  admitted  the 
above  bound  his  deputies  in  the  ofllce  of 

sheriff  of  G.  county  for  twelve  months.    Now  if 
the  above  bound  shall  well  and  truly  dis- 

charge the  duties  of  their   respective  offices  of 
sberiffs  as  aforesaid.  &c. :  the  names  of  the  par- 
ties who  were   admitted  as   deputy  sheriffs  be- 
ing  omitted.    Two  of  the  persons  whose  names 
were  inserted  in  the  penal  part  of  the  bond  did 
not  siffn  it,  and  one  sifimed  it  whose  name  does  not 
appear  in  the  body  of  the  instrument.    On  amo- 
tion by  tbe  administratrix  of  the  high  sheriff  for 
the  default  of  one  of  the  fourteen  who  bad  signed 
the  bond,  as  deputy  sheriff.    Held  : 
ist.  Same— 5ame— Same  — Estoppel.— That    there 
being  nothing  on  the  face  of  the  bond  to  indicate 
that  all  named   in  the  penalty  were  not  ap- 
pointed as  deputies,  and  the    obligors   having 
sealed  and  delivered  the  bond  in  its    present 
shape,  they  are  estopped  from  denying  the  fact. 
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3d.  Same— Joint  Obllfora— Liablltt)r*— Case  at  Bar. 

— Tbat  deputy  sheriffs  bavinff  no  Joint  interest 
in  or  entire  authority  over  the  whole  office,  and 
therefore  one  not  beinff  responsible  for  the  other 
merely  by  virtue  of  the  office,  they  can  only  be 
held  liable  for  the  acts  of  each  other  in  conse- 
quence of  an  express  undertakinsr.  As  therefore 
they  do  not  and  cannot  be  made  to  stand  as  prin- 
cipals in  respect  to  the  acts  of  others,  and  as  the 
bond  makes  them  by  its  terms  responsible  for 
each  other,  each  one  must  be  regarded  as  prin- 
cipal, so  far  as  his  own  acts  are  involved,  and 
the  remaining  oblisrors  as  his  sureties. 

3d.  Same— Penal— Case  at  Bar.— Thouffh  some  of  the 
persons  named  in  the  penalty  did  not  siflrn  the 
bond,  the  parties  who  did  sign  it  are  to  be  consid- 
ered as  the  obllflrors  who  are  bound  and  are 
recited  to  have  been  admitted  as  deputies. 

4th.  Same— Same— SlirnAC**  Name  Not  in  Penalty- 
Effect.— A  party  siffninff  the  bond  whose  name  is 
not  in  the  penalty,  does  not  vitiate  the  bond,  and 
he  is  bound  as  an  obliffor. 

5tb.  Same— Default  of  Deputy- Bvldence— Record.t 
—It  is  not  necessary  that  the  administratrix  of 
the  hijrh  sheriff  shall  produce  the  whole  record 
of  the  cause  in  which  he  was  subjected  to  liabil- 
ity for  the  default  of  the  deputy.  It  is  suffl- 
313  cient  *to  produce  so  much  thereof  as  shows 
the  fact.  And  in  this  case  the  Judgment  was 
sufficient;  that  and  its  recitals  belnsr  prima  facie 
evidence  against  the  deputy  and  his  sureties. 

6th.  Same— Recitals— Estoppel. t— The  bond  sutiufir 
that  T  was  high  sheriff  and  that  the  party  pro- 
ceeded affainst  as  deputy  was  such,  it  estops 
the  oblifiTors  from  denying  these  facts. 

7th.  Jndffments— Clerical  Error— Failure  to  Object  In 
Lower  Court— Thouifh  the  copy  of  the  Judflrment 
asrainst  the  high  sheriff  in  the  record,  does  not 

*Bonds— Joint  Obligors— Liability.— Where  a  bond, 
upon  which  several  persons  are  bound,  by  its  terms, 
makes  them  responsible  for  each  other,  each  one 
must  be  refirarded  as  a  principal,  so  far  as  his  own 
acts  are  involved  and  the  remaining  obligors  as  his 
sureties.  This  proposition  laid  down  in  the  princi-. 
pal  case  is  approved  and  followed  In  Caskie  v.  Har- 
rison, 76  Va.  98. 

tSame— Default  of  Deputy— Evidence -Record.  — In 
the  fifth  headnote  of  the  principal  case  it  is  held 
that,  it  is  not  necessary  that  the  administratrix 
of  the  hisrh  sheriff  shall  produce  the  whole  record  of 
the  cause  in  which  he  was  subjected  to  liability  for 
the  default  of  the  deputy.  It  is  sufficient  to  produce 
so  much  thereof  as  shows  the  fact.  And  in  this  case 
the  Judfirment  was  sufficient;  that  and  its  recitals 
beinff  prima  facie  evidence  agrainst  the  deputy  and 
his  sureties.  The  principal  case  is  cited  and  fol- 
lowed in  Qlenn  v.  McAllister,  46  Fed.  Rep.  886,  which 
quotes  in  full  the  above  proposition. 

tBonds— Recitals  In— Estoppel  —For  the  proposition 
that,  the  obligors  in  a  bond  are  estopped  from  deny- 
inflr  the  recitals  of  their  bond,  the  principal  case  is 
cited  and  approved  in  the  followinir  cases:  Cecil  v. 
Early.  10  Oratt.  206,  and  note:  Cordle  v.  Burch,  10 
Gratt.  484:  Shaw  v.  McCulloufirh.  8  W.  Va.  261;  Hoke 
V.  Hokes,  8  W.  Va.  663:  Bank  v.  Fleshman,  22  W.  Va. 
826;  McMillan  v.  Hickman.  36  W.  Va.  716.  14  S.  £.  Rep. 
280.  See  foot-note  to  Montelth  v.  Com..  16  Gratt.  172: 
also,  monoflraphicno^^  on  "Official  Bonds"  appended 
toSancrsterv.  Com.,  17  Gratt.  121 ;  monographic  note 
on  "Bonds"  appended  to  Ward  v.  Churn.  18  Gratt. 
801.    In  this  last  case  it  is  said  at  paffe  809.  citinfir  the 


show  in  what  court  or  when  it  was  rendered!* 
that  is  a  mere  clerical  omission  in  copyins*  tlie 
Judgment  into  the  record,  and  if  these  facts 
appear  from  any  other  part  of  the  record,  it  -vHll 
be  held  sufficient  in  the  appellate  court,  wlien 
the  objection  was  not  made  in  the  court  belcw- 

This  was  a  motion  in  the  Circuit  court  of 
Grayson  county  by  the  administratrix  of 
Jonathan  Thomas  deceased,  late  high  sher- 
iff of  Grayson  county,  against  Samuel  Cox, 
jr.,  late  deputy  sheriff  for  the  said  Thomas, 
and  eleven  others,  as  obligors  in  a  bond 
executed  by  them  to  Jonathan  Thomas. 
The  notice  was  addressed  to  these  parties, 
the  first  as  late  deputy  sheriff^  and  the 
others  as  obligors  in  a  bond  executed  to 
Thomas.  It  recited  that  on  the  4th  day  of 
April  1846  a  judgment  was  rendered  by  the 
Circuit  court  of  Grayson  county  in  favor  of 
John  Mitchell,  against  the  administratrix 
of  Thomas,  who  was  late  high  sheriff  of 
Grayson  county,  for  the  sura  of  132  dollars 
30  cents,  with  fifteen  per  cent,  per  annum 
damages  thereon,  from  the  1st  day  of  April 
1834  till  paid,  and  costs;  which  judgment 
was  rendered  on  account  of  the  default  and 
misconduct  of  the  said  Samuel  Cox,  jr.,  who 
was  a  deputy  of  the  said  Jonathan  Thomas, 
in  failing  to  pay  over  to  Mitchell  the  said 
sum  of  132  dollars  30  cents,  levied  by  him 
by  virtue  of  two  writs  of  fieri  facias,  sued 
out  of  said  court  by  Mitchell  against  Esau 
Worrell.  And  the  notice  was,  that  on  the 
first  day  of  the  next  term  of  the  said  court 
she  should  move  for  a  judgment  against 
them    for  the  full  amount  of   the  judgment 

so  rendered  against  her. 
314  *The  notice  was  not  served  on  Sam- 

uel Cox,  jr. ,  but  it  was  served  on  nine 
of  the  other  parties,  who  appeared  to  defend 
the  motion.  On  the  trial  the  plaintiff  hav- 
ing proved  the  notice,  introduced  in  evi- 
dence the  copy  of  a  judgment.  This  copy, 
as  copied  into  the  record  in  this  court,  did 
not  state  the  court  in  which  it  was  rendered  ; 
but  after  stating  the  names  of  the  parties, 
as  John  B.  Mitchell  v.  Patience  Thomas, 
adm*x  of  Jonathan  Thomas  deceased,  late 
high  sheriff  of  Grayson  county,  proceeds 
to  recite:  **On  a  motion  on  a  notice  for  the 
failure  of  Samuel  Cox,  deputy  for  Jonathan 

principal  case,  it  has  been  held  in  numerous  cases, 
that  where  an  instrument  "^hich  shows  on  its  face  ■ 
that  it  was  to  be  executed  by  other  persons  besides 
those  who  have  executed  it,  is  found  in  the  hands 
of  the  party  to  whom  it  is  made,  it  will  be  presumed 
in  the  absence  of  evidence,  to  have  been  duly  de- 
livered as  the  deed  of  those  whose  names  are  sifrned 
to  it. 

JudiTOMiits— Collateral  Attack.— In  the  principal  case 
it  is  said,  if  the  court  has  cofirnizance  of  the  cause, 
advantage  cannot  be  taken  of  an  erroneous  judsr- 
ment  collaterally:  for,  although  the  error  be  appar- 
ent, the  judgment  remains  in  force  until  reversed. 
For  this  proposition  the  principal  case  is  cited  and 
approved  in  the  following  cases  :  Withers  v.  Puller. 
80  Gratt.  562:  Burtners  v.  Keran.  24  Gratt.  64;  Hutch- 
eson  V.  Priddy,  12  Gratt.  90,  and  note:  Allan  v.  Hoff- 
man, 88  Va.  184.  2  S.  E.  Rep.  602;  Neale  v.  Uta,  75  Va. 
485.  See  Cook  v.  Hays,  9  Gratt.  142,  and  note:  also, 
foot-note  to  Cox  v.  Thomas,  9  Oratt.  828. 
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Thomas,  hig-h  sheriff  as  aforesaid,  to  pa3' 
over  to  the  plaintiff  tlie  amount  of  two  writs 
of  fieri  facias,  issued  from  the  clerk's  office 
of  the  Circuit  court  for  Grayson  county  on 
the  8th  day  of  October  1833,  upon  judgments 
obtained  in  said  court  in  favor  of  the 
plaintiff  ag^ainst  Ksau  Worrell,  one  for," 
Ac. 

It  further  recites  that  B.  R.  Floyd,  to 
whom  the  matters  in  difference  between  the 
parties  had  been  submitted  by  a  rule  of 
coart,  made  at  the  April  term  1844,  this  day 
returned  his  award  in  these  words:  **Pur- 
soaat  to  an  order  of  the  Circuit  court  for 
Grayson  county,  referring-  to  me  a  certain 
matter  in  controversy,"  &c.,' 'having given 
Samuel  Cox  notice  frequently  to  produce 
any  offsets  he  may  have  had  against  John 
B.  Mitchell,  and  he  having  failed  to  do  so, 
except  those  hereinafter  mentioned,  I  do 
take  my  award  as  follows."  He  then  pro- 
ceeded to  award  upon  the  two  executions, 
after  allowing  a  credit  of  5  dollars  on  each, 
the  sum  of  132  dollars  30  cents,  with  fifteen 
per  cent,  per  annum  damages  thereon, 
from  the  1st  day  of  April  1834  until  paid, 
and  the  costs  of  the  notice.  This  award 
was  confirmed,  and  a  judgment  was  rendered 
for  the  plaintiff  ag-ainst  the  defendant  ac- 
oordingly. 

The  plaintiff  then  offered  in  evidence  a 
t>ond,  in  the  penal  part  of  which  the 
315  names  of  Samuel  Cox,  jr. ,  *and  thir- 
teen other  persons  were  inserted,  bind- 
ing themselves  in  a  penalty  of  90,000  dollars 
to  Jonathan  Thomas.  The  condition  of 
the  bond  recites,  that  whereas  the  above 
named  Jonathan  Thomas  hath  this  day  ad- 
mitted the  above  bound  his  deputies 
in  the  office  of  sheriff  of  Grayson  county 
for  twelve  months.  Now  if  the  above 
boand  shall  well  and  truly  dis- 
charge the  duties  of  their  respective  offices 
as  &pnty  sheriffs  as  aforesaid,  &c. ;  the 
names  of  the  parties,  who  were  in  fact 
admitted  as  deputy  sheri^s,  being  omitted, 
and  it  not  appearing  upon  the  face  of  the 
bond  who  they  were.  Two  of  the  persons, 
whose  names  were  inserted  in  the  penal 
part  of  the  bond,  did  not  sign  it,  and  one 
signed  it  whose  name  does  not  appear  in 
the  body  of  the  instrument.  To  the  intro- 
duction of  this  bond  as  evidence  the  defend- 
ants objected,  on  the  ground  that  it  was 
not  relevant  testimony  in  the  cause,  because 
it  did  not  show  the  undertaking  of  the  de- 
fendants, nor  who  was  appointed  the  deputy 
of  Thomas,  nor  for  whose  default  the  de- 
fendants were  responsible.  But  the  court 
overruled  the  objection,  and  admitted  the 
bond  as  evidence ;  and  the  defendants  ex- 
cepted. 

The  plaintiffs  then  introduced  in  evidence 
the  two  executions,  sued  out  from  the  clerk's 
office  of  the  Circuit  court  of  Grayson  by 
John  B.  Mitchell  against  Worrell,  with  the 
return  thereon  by  Samuel  Cox,  jr. ,  as  deputy 
of  J.  Thomas,  * 'satisfied."  And  the  fore- 
going being  all  the  evidence  in  the  cause, 
the  court  proceeded  to  give  a  judgment  for 
the  plaintiff.  To  which  judgment  the  de- 
^ndants  excepted,  on  the  ground  that   the 


evidence  was  insufficient  to  justify  a  judg- 
ment against  them;  and  they  applied  to 
this  court  for  a  supersedeas,  which  was  al- 
lowed. 

There  was  no  counsel  for  the  appellants. 
Floyd  and  B.  R.  Johnston,  for  the  appel- 
lee. 

316  *ALLrEN,  J.     It  is  objected  in  this 
case   that   the   bond   upon  which  the 

proceeding  was  had,  is  void  on  account  of 
its  uncertainty ;  or  if  not,  and  if  all  the 
obligors  are  to  be  treated  as  deputy  sheriffs, 
this  proceeding  cannot  be  sustained,  because 
the  remedy  by  notice  is  given  by  the  statute 
against  the  deputy  and  his  sureties,  and  not 
against  one  deputy  for  the  default  of  another 
deputy.  As  to  the  first  question  there  would 
seem  to  be  nothing  in  it.  The  bond  from 
a  deputy  to  the  high  sheriff  is  not  a  statu- 
tory obligation ;  no  particular  form  is  pre- 
scribed. We  may  conjecture  from  the 
appearance  of  the  paper  .that  some  of  the 
obligors  signed  as  deputy  sheriffs,  and 
others  as  their  sureties ;  or  that  the  bond 
was  drawn  originally  to  be  signed  by  cer- 
tain persons  appointed  deputies  and  others 
as  their  sureties ;  and  that  the  blank  spaces 
were  left  to  be  filled  up  with  the  names  of 
the  deputies  for  whose  acts  the  others  in- 
tended to  become  responsible.  However 
this  may  be,  the  paper  was  executed  and 
delivered  as  a  complete  instrument  in  its 
present  form.  Certain  persons  are  named 
in  the  penalty  as  obligors,  though  all  so 
named  do  not  sign  the  bond.  The  condition 
recites  that  the  obligee  hath  this  day  ad- 
mitted the  above  bound  his  deputies  in  the 
office  of  sheriff ;  and  provides  for  the  faith- 
ful performance  of  the  duties  of  their  re- 
spective offices  as  such  deputies.  There  is 
nothing  on  the  face  of  the  bond  to  indicate 
that  all  named  in  the  penalty  were  not  ap- 
pointed as  deputies,  and  the  obligors  having 
sealed  and  delivered  the  bond  in  its  present 
shape,  are  estopped  from  denying  the  fact. 
The  notice  is  to  Samuel  Cox,  jr.,  the  first 
person  named  in  the  penalty,  and  the  first 
signer  as  deputy,  and  to  the  others  as  sur- 
viving obligors;  treating  the  first  named 
as  principal,  for  whose  default  and  miscon- 
duct in  his  office  of  deputy,  the  representa- 
tive of  the  sheriff  had  been  held  liable,  and 
proceeding  against  his  co-obligors  as 
sponsors    for    his   acts.     If   the  legal 

317  effect  of  their  'undertaking  be,  that 
the  other  obligors  become  responsible 

as  sureties,  the  notice  may  be  maintained, 
although  they  are  not  expressly  named  as 
sureties  in  the  bond.  Deputy  sheriffs  have 
no  joint  interest  in,  or  an  entire  authority 
over,  the  whole  office;  and  therefore  there 
is  no  case  in  which  one  is  responsible  for 
the  acts  of  the  other,  merely  in  virtue  of 
their  offices ;  there  is  neither  a  joint  right 
nor  a  joint  responsibility,  and  they  can 
only  be  held  liable  for  the  acts  of  each  other 
in  consequence  of  an  express  undertakintr. 
As  therefore  they  do  not  and  cannot  be  made 
to  stand  as  principals  in  respect  to  the  acts 
of  others,  and  as  the  bond  makes  them  by 
its    terms  responsible  for  each  other,   each 
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one  must  be  reg^arded  as  principal  so  far  as 
his  own  acts  are  involved,  and  the  remain- 
ing^ obligors  as  his  sureties.  This  is  the 
rule  laid  down  in  the  case  of  Morrow  v. 
Peyton,  8  Leigh  54,  and  applied  to  the  case 
of  administrators  who  have  a  joint  and  en- 
tire authorit)*  and  control  over  the  whole 
assets,  and  who  it  was  conceded  from  their 
joint  authority  would  be  considered  as  prin- 
cipals when  they  united  in  the  act  or  in 
some  way  participated  in  or  sanctioned  it. 
The  case  of  Morrow  v.  Peyton  it  is  true  is 
in  conflict  with  the  principles  announced  in 
Kirby  v.  Turner,  1  Hopkins'  Ch.  R.  309, 
in  which  it  was  held  that  as  g-uardians  were 
jointly  liable  for  their  joint  acts,  and  each 
separately  for  his  own  acts,  their  rights 
were  not  varied  by  having  given  a  joint  and 
several  bond  with  a  surety,  and  that  they 
were  not  by  such  bond  made  sureties  for 
each  other:  the  bond  of  all  in  such  case 
being  considered  as  the  bond  of  each  one, 
with  a  surety  for.  the  fidelity  of  all  and 
each.  The  decision  proceeds  upon  the 
ground  that  the  bond  is  a  statutory  bond ; 
that  the  law  requiring  a  bond  did  not 
change  the  common  law  relation  of 'the 
parties,  and  therefore  that  a  joint  and  sev- 
eral bond  must  have  the  effect   of   separate 

bonds.     In  Brazier  v.    Clark,  5  Pick. 
318      R.  96,  it  was  held  that  if  two  *execn- 

tors  enter  into  a  joint  and  several  bond, 
both  are  responsible  for  all  acts  done  by 
either  during  the  continuance  of  the  joint 
executorship.  But  if  one  died,  and  the  sur- 
vivor thereafter  committed  waste,  the  estate 
of  the  deceased  executor  should  be  held  dis- 
charged. This  is  a  modification  of  the 
principle  as  laid  down  in  Kirby  v.  Turner. 
The  common  law  liability  of  each  on  the 
bond,  for  the  acts  of  the  other  during  the 
continuance  of  the  joint  executorship  as 
growing  out  of  the  contract  of  the  parties, 
IS  admitted:  but  when  the  survivor  suc- 
ceeded to  the  whole  authority,  he  alone  and 
those  who  were  securtics  for  him  were  re- 
ponsible.  And  this  construction  is  given 
because  it  could  not  be  supposed  the  legis- 
lature in  requiring  bond,  intended  to  change 
the  common  law  liabilities  of  the  executors. 
To  the  same  effect  is  the  case  of  Towne  v. 
Ammidown,  20  Pick.  R.  535.  All  these 
cases  are  founded  upon  a  construction  of  the 
statute  requiring  these  bonds;  it  t)eing 
considered  that  the  statute  did  not  change 
the  legal  relation  of  the  parties;  and  al- 
though the  terms  of  such  a  bond  might  lit- 
erally import  a  different  legal  effect,  they 
should  be  construed  according  to  the  inten- 
tion of  the  law,  and  have  effect  according 
to  the  duties  they  were  meant  to  enforce. 

In  Clark  &  wife  v.  Williams,  6  Gill.  & 
John.  288,  the  court  held  that  where  execu- 
tors give  a  joint  and  several  bond  they  are 
jointly  and  severally  responsible,  each  for 
the  acts  of  the  other.  The  judge,  in  deliv- 
ering the  opinion  of  the  court,  remarked 
that  they  could  not  adopt  the  anomalous 
character  attempted  to  be  given  to  the  bond, 
treating  it  as  the  separate  bond  of  each,  in 
which  the  sureties  are  bound  for  both,  but 
the  administrators  were  not  responsible  for 
each  other. 


In    Lriddersdale    v.    Robinson,    2    Brock. 

R.    160,    Marshall,    Ch.    J.,    decided     that 

where     an     administration    bond     is 

319  *joint,. one  administrator  is  responsi- 
ble for  his  coadministrator.     And  in 

Green  v.  Han  berry,  2  Brock.  R.  403,  the 
same  judge  held  that  on  such  a  bond  each 
was  surety  for  the  other,  and  liable  for  the 
whole. 

The  weight  of  authority  would  therefore 
seem  to  be  in  favor  of  the  principle  of  Mor- 
row V.  Peyton,  in  respect  to  the  bonds  of 
administrators  and  executors.  The  author- 
ity of  this  case  has  been  recognized  and 
followed  since  in  other  cases  determined  in 
this  court.  And  as  the  legislature  has  not 
thought  proper  to  interfere  with  the  rule 
there  laid  down,  although  there  has  been 
a  general  revision  of  the  laws  since  that 
decision,  it  ought  not  now  to  be  considered 
as  an  open  question. 

But  the  present  is  a  stronger  case  for  the 
application  of  the  principle  than  the  cases 
referred  to.  The  bond  is  a  common  law 
obligation  not  taken  by  any  legal  function- 
aries, but  given  upon  a  contract  between 
the  parties.  The  penalty  creates  a  present 
debt  defeasible  by  matter  subsequent,  and 
all  are  responsible  for  that  debt  if  the  con- 
dition is  not  performed ;  and  it  is  difficult  to 
perceive  in  what  mode  any  party  to  the  bond 
could  defend  himself  in  an  action  at  law  for 
a  breach  of  the  condition  by  any  of  the  par- 
ties to  it.  A  plea  that  it  was  not  the  joint 
bond  of  all  would  contradict  the  terms  of 
the  instrument.  I  think  the  obligor  com- 
mitting the  default  is  liable  as  principal, 
and  the  co-obligors  as  his  sureties;  and 
such  being  the  legal  effect  of  the  bond,  the 
high  sheriff  had  a  right  to  proceed  by  notice 
under  the  statute.  Though  some  of  the 
persons  named  in  the  penalty  did  not  sign 
it,  the  parties  who  did  sign  it  are  to  be  con- 
sidered as  the  obligors  who  are  bound,  and 
are  recited  to  have  been  admitted  as  dep- 
uties ;  and  if  any  have  signed  who  are  not 
named  in  the  penalty,  that  circumstance 
does  not  vitiate  the  bond  or  discharge  them 
from  its  obligation!  Truster  v.  Middlecoff, 
8  Gratt.  54;  Berry  v.  Homans'  committee, 
8  Gratt.  48. 

320  *It  is  argued  that  no  foundation  was 
laid  for  the  introduction  of  the    bond 

as  evidence  because  the  judgment  against 
the  high  sheriff  for  the  default  of  the 
deputy,  was  not  accompanied  by  the  whole 
record ;  and  no  proof  was  given  of  the  ap- 
pointment of  the  high  sheriff  or  his  qualifi- 
cation, or  of  S.  Cox  as  his  deputy,  nor  of 
the  default  of  the  deputy. 

It  was  not  incumbent  on  the  appellee  to 
produce  the  whole  record  on  the  trial  of 
the  notice ;  it  was  sufficient  to  produce  so 
much  thereof  as  showed  that  the  sheriff 
had  been  subjected  to  a  liability  for  the  de- 
fault of  the  deputy  Cox ;  White  v.  Clay,  7 
Leigh  68;  Wynn  v.  Harman,  5  Gratt.  157; 
and  this  sufficiently  appeared  upon  the  rec- 
ord of  the  judgment  exhibited.  That  re- 
cited that  the  motion  against  the  appellee 
was  on  a  notice  for  the  failure  of  Samuel 
Cox,   deputy   for  Jonathan    Thomas,     late 
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high  sheriff,  to  pay  over  money  collected 
on  execntiona  therein  described.  And  al- 
though the  deputy  and  the  other  obligors 
tre  not  concluded  by  the  judgment  and  its 
recitals,  it  is  prima  facie  evidence  against 
them. 

The  bond  itself  estops  the  obligors  from 
denying  the  fact  that  Thomas  was  sherifif 
and  Samuel  Cox  was  deputy.  1  Green  1. 
Evi.  {  22,  26;  Rainsford  v.  Smith,  Dyer's 
K.  196  a.  In  Cutler  v.  Dickinson,  8  Pick. 
*R.  386,  a  bond  given  by  the  administrator 
to  a  judge  of  probat  with  the  usual  condi- 
tion, was  offered  in  evidence.  It  was  ob- 
jected to  because  it  appeared  on  examining 
the  records  of  the  probat  office,  that  there 
iras  no  decree  or  other  evidence  of  the  ap- 
pointment of  the  administrator  except  what 
resulted  from  the  bond ;  and  according  to  a 
case  referred  to  in  the  argument,  the  law 
required  probat  decrees  to  be  recorded.  The 
court  held  that  the  obligors  were  estopped 
bj  the  recital  in  the  bond  to  deny  the  ap- 
pointment of  the  administrator.  So  parties 
were  estopped  from  denying  that  there  was 
such  injunction,  or  judgment  or  decree 
^1  *as  their  bond  recites  and  describes. 
Alien  v.  Luckett,  3  J.  J.  Marsh.  R. 
165;  Stockton  v.  Turner,  7  Id.  192;  Kellar 
T.  Becler,  4  Id.  655.  In  all  those  instances 
the  matter  recited,  and  which  the  parties 
were  estopped  by  their  bond  from  denying, 
oaght  regularly  to  appear  of  record. 

It  is  not  necessary  to  carry  the  principle 
in  this  case  as  far  as  it  was  done  in  the 
cases  cited.  If  in  the  case  of  a  mere  statu- 
tory bond,  it  should  be  held  that  the  au- 
thority of  the  officer  to  take  it  must  be 
shown,  and  that  the  recitals  would  not  be 
evidence  of  such  fact,  the  bond  here  is  a 
common  law  obligation,  and  no  question  as 
to  the  authority  to  take  it  can  arise.  I 
think  the  court  did  not  err  in  overruling  the 
objection  to  the  bond  and  receiving  it  in 
evidence. 

Nor  do  I  think  there  was  any  error  in 
rendering  judgment  upon  the  facts  as  set 
out  in  the  second  bill  of  exceptions.  It  is 
said  the  notice  describes  a  judgment  as 
rendered  by  the  Circuit  court  of  Grayson  on 
the  4th  April  1846,  and  the  judgment  given 
in  evidence  does  not«how  in  what  court  nor 
at  what  time  it  was  rendered.  This  is  a 
mere  clerical  omission  in  copying  the  judg- 
nfent  into  this  record.  All  the  proceedings 
were  in  the  same  court,  and  the  judgment 
was  read  in  evidence  without  objection. 
The  award  incorporated  in  the  judgment, 
shows  it  was  made  under  an  order  entered 
in  the  cause  depending  in  the  court  described 
in  the  notice ;  and  as  the  award  which  was 
made  the  basis  of  the  judgment  was  dated 
on  the  4th  of  April  1846,  and  appears  to 
have  been  confirmed  on  the  day  it  was  re- 
tomed,  the  objection  does  not  seem  to  have 
been  well  founded  in  fact.  The  submission 
to  arbitration  did  not  destroy  the  right  of 
the  high  sheriff  to  recover.  The  award 
constituted  in  part  the  evidence  on  which 
the  court  rendered  judgment.  The  liability 
of  the  deputy  sheriff  was  shown  by  the  re- 
tnm   on    the   execution,    which    was    also 


322  in  evidence ;  and  *f rom  the  face  of  the 
award  it  would  seem  that  the  submis- 
sion was  for  the  benefit  of  the  deputy  to 
enable  him  to  produce  his  credits.  The 
notice  to  produce  credits  is  stated  to  have 
been  given  to  him,  and  those  allowed  were 
exhibited  by  him.  The  judgment  therefore, 
in  the  absence  of  all  proof  to  the  contrary, 
shows  that  the  defaulting  deputy  had  notice 
of  the  proceeding  against  the  representa- 
tive of  his  principal  and  did  attend  to  the 
defence.  Upon  the  whole,  it  seems  to  me 
there  is  no  error  in  the  judgment  of  the 
Circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Judgment  affirmed. 


323       *Cox  &  als.  v.  Thomas'  Adm'x. 

July  Term,  1862,  Lewisburflr. 
(Absent  Samukus,  J.) 

I.  Bvid<aoe    Jndgiacots —Prims  Psdc*— Cam  at  Bar.— 

On  a  notice  and  motion  by  the  administratrix  of 
the  hiffh  sheriff  ajrainst  a  deputy  and  his  sureties, 
for  the  default  of  the  deputy  in  not  paylnsr  over 
money  collected  on  an  execution,  the  Judgment 
recovered  by  the  creditor,  sbowinff  that  it  is  for 
such  default  of  the  deputy,  is  prima  facts  evidence 
affainst  the  deputy  and  his  sureties.  t;bat  the  ad- 
ministratrix had  been  subjected  to  the  liability  for 
the  default  of  the  deputy. 
a,  Statute  of  Llmitatioiw— Upon  Whom  Burden  of 
Proof— Case  at  Bar.— If  the  recovery  by  the  creditor 
affainst  the  administratrix  of  the  hiirh  sheriff  was 
barred  by  the  statute  of  limitations,  it  is  for  the 

^Evidence— Judgments— Prima  Facie.— For  the  prop- 
osition that,  a  Judgment,  recovered  by  a  creditor 
afirainst  the  administratrix  of  the  hlffh  sheriff,  show- 
ing that  it  is  for  the  default  of  the  deputy,  is  prima 
facie  evidence  against  the  deputy  and  his  sureties, 
the  principal  case  is  cited  and  approved  in  Carr  v. 
Mead,  77  Va.  100:  Board  of  Supervisors  v.  Dunn,  27 
Gratt.  082,  and  note\  Crawford  v.  Turk,  24  Oratt  185. 
See  monoeraphic  M><«  on  "Official  Bonds"  appended 
to  SaufiTSter  v.  Com.,  17  Gratt.  124. 

5amo-AdmlMions  of  Administrator— Admissibility. 

—In  Gilmer  v.  Baker,  24  W.  Va.  87,  it  is  said :  "If  this 
statement  or  admission  had  been  made  after  Berry 
had  ceased  to  be  administrator  of  Baker,  and  out 
of  the  course  of  his  official  duty,  it  would  not  be 
admissible  against  his  surety.  But  such  was  not 
the  fact.  It  was  made  while  he  was  administrator 
and  in  the  discharge  of  an  official  act  as  such  admin- 
istrator. It  Is  made  in  an  answer  filed  by  him  in 
defence  of  the  fund  and  in  the  performance  of  an 
act  by  him  as  administrator.  It  is  a  part  of  the  ret 
gestoi  in  connection  with  the  very  transaction  now 
in  question  and  was  made  by  him  in  his  official 
capacity,  while  in  the  actual  discharge  of  his  duties 
as  administrator.  It  is,  therefore,  clearly  admissi- 
ble not  only  asrainst  him  but  against  bis  sureties  as 
such  administrator,  l  Gr.  Ev.  sees.  174,  178,  179,  180; 
Cavendish  v.  Fleming,  8Munf.  196:  Swope  v.  Cham- 
bers, 2  Gratt  820.  824:  Cox  v.  Thomas,  9  Id.  828;  Snow- 
ball V.  Goodricke,  4  B.  &  Ad.  Ml." 

The  principal  case  is  cited  in  Van  Winkle  v.  Black- 
ford. 88  W.  Va.  588. 11  S.  £.  Rep.  20. 
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deputy  and  his  snreties  to  sliow  the  fact  in  the 
motion  affainst  them.  The  Jndirment  acralnst 
the  administratrix  must  be  presumed  to  be  cor- 
rect in  the  absence  of  all  proof  to  the  contrary. 

3.  Courts  of  Oeneral  Jurisdiction— Judinnents— Collat- 
eral Attack*— Case  at  Bar.— The  Circuit  court  is  a 
court  of  general  Jurisdiction,  taking  cosmizance 
of  all  actions  at  law  between  individuals,  with 
authority  to  pronounce  Judfirments  and  to  issue 
executions  for  their  enforcement  Where  its  Juris- 
diction is  questioned  it  must  decide  the  question 
itself:  And  whenever  the  subject  matter  is  a  con- 
troversy at  law  been  individuals,  the  Jurisdiction 
is  presumed  from  the  fact  that  it  has  pronounced 
the  Judgment;  and  the  correctness  of  such  judg- 
ment can  be  enquired  into  only  by  some  appellate 
tribunal. 

4.  Same— Same— Conclnsiveoess  ma  to  Jurisdiction— 
Case  at  Bar.— A  Judgment  of  a  Circuit  court  upon 
a  notice  and  motion,  in  favor  of  a  creditor  asrainst 
a  hiffh  sheriff  or  his  administratrix,  for  the  default 
of  his  deputy  in  not  paying  over  money  collected 
on  an  execution  which  issued  from  the  County 
court,  is  conclusive  of  the  Jurisdiction  of  the  court, 
unless  reversed  on  appeal:  and  its  validity  cannot 
be  called  in  question  by  the  deputy  or  his  sureties, 
on  a  motion  by  the  hiffh  sheriff  or  his  administra- 
trix asrainst  them  founded  on  said  Judgment 

5.  Judipnents— Presumption— Case  at  Bar.— In  such  a 
case  if  it  does  not  certainly  appear  that  the  pro- 
ceeding by  the  creditor  agrainst  the  high  sheriff 
commenced  in  the  Circuit  court  the  court  in 
favor  of  the  Judgment,  will  presume  that  such 
proceeding  was  commenced  in  the  County  court 
and  removed  to  Circuit  court,  or  had  been  retained 
in  the  Circuit  court  after  a  reversal  of  the  judg- 
ment of  the  County  court:  and  it  is  for  the  deputy 
and  his  sureties  to  produce  the  whole  record  to 

repel  the  presumption. 

324  *Thi8  was  a  proceeding  in  the  same 
court,  and  between  the  same  parties, 
similar  to  the  last  preceding^  case.  The 
notice  was  for  the  default  of  the  deputy 
sheriff,  Samuel  Cox,  jr.,  in  failing  to  pay 
over  tiie  money  received  by  him  upon  an 
execution  which  issued  from  the  clerk's 
office  of  the  County  court  of  Grayson,  in 
the  name  of  William  Bourn's  executor 
against  Charles  Bolt  and  another.  The 
notice    was  like   that   in   the  former  case ; 

*Courts  of  Qeneral  Jurisdiction— Judgments— Collat- 
eral Attack.— Upon  this  question  see  the  principal 
case  cited  and  approve^  in  the  following  cases: 
Cardoza  v.  Epps,  2  Va.  Dec.  187:  Andrews  v.  Avory, 
14  Oratt  229.  and  note;  Gibson  v.  Beckham,  lOGratt 
S27.  and  noU',  Ballard  v.  Thomas,  19  Gratt  20.  21, 
and  note;  Cline  v.  Catron,  22  Gratt  894:  Lancaster 
V.  Wilson,  27  Gratt  630,  and  notei  foot-note  to  Pulaski 
County  V.  Stuart  28  Gratt  872:  Woodhouse  v.  Pill- 
bat^s,  77  Va.  821 :  Richardson  v.  Seevers,  84  Va.  268, 
4  S.  E.  Rep.  712:  Lawson  v.  Moorman,  86  Va.  887.  9 
S.  £.  Rep.  150:  Lemmon  v.  Herbert.  92  Va.  666,  24 
S.  E.  Rep.  249:  Moch  v.  Va.  F.  &  M.  Co.,  10  Fed.  Rep. 
708:  Dize  V.  Lloyd.  86  Fed.  Rep  661;  Kreglov.  Fulk, 
3  W.  Va.  79:  Twiggs  v.  Chevallie.  4  W.  Va.  480:  C.  A 
O.  R.  Co.  V.  Patter.  9  W.  Va.  666:  Pat  ton  v.  Mer- 
chants* Bank.  12  W.  Va.  607:  Keystone  Bridge  Co.  v. 
Summers.  13  W.  Va.  606:  Leach  v.  Buckner,  19  W. 
Va.  43:  Wandling  v.  Straw,  25  W.  Va.  700,  702. 

See  monographic  note  on  "Judgments." 


there  was  a  copy  of  the  judg'ment  ag'ainst 
the  administratrix  of  Thomas  for  the  de- 
fault of  the  deputy,  and  the  same  bond. 
But  the  execution  of  Bourn's  executor  v. 
Bolt,  and  the  return  thereon,  were  not  in- 
troduced as  evidence.  There  were  also  the 
same  exceptions  by  the  defendant,  and  a 
judgment  by  the  court  in  favor  of  the  plain- 
tiff and  against  the  defendants.  To  which 
judgment  the  defendants  applied  to  this 
court  for  a  supersedeas,  which  was  allowed. 

There  was  no  counsel  for  the  appellants. 
Floyd  and  B.  R.'  Johnston,  for  the  appel- 
lees. 

ALLKN,  J.  This  is  a  proceeding  by  the 
representative  of  Jonathan  Thomas,  late 
sheriff  of  Grayson  county,  to  recover  from 
Samuel  Cox,  his  deputy,  and  his  co-obligora 
in  a  bond  to  the  sheriff,  the  amount  of  a 
judgment  recovered  against  the  administra- 
trix of  the  sheriff  by  the  surviving  executor 
of  William  Bourn  deceased,  on  account  of 
the  default  of  the  deputy.  The  proceeding* 
was  had  upon  the  same  bond  referred  to  in 
the  former  case  between  these  parties,  and 
the  same  objections  to  the  validity  of  the 
bond  were  relied  on,  and  were  then  disposed 
of. 

In  this  case  it  does  not  appear  from  the 
evidence  as  set  out,  that  the  execution  with 
the  return  of  the  deputy  was  produced.  The 
judgment  against  the  administratrix  of 
the  sheriff,  recites  that  the  notice 
325  *against  her  was  to  recover  money 
collected  by  the  deputy  on  an  execu- 
tion which  issued  out  of  the  County  court 
of  Grayson  on  the  29th  day  of  August  18S3, 
in  favor  of  William  Bourn,  which  came  to 
the  hands  of  Samuel  Cox  as  deputy  of 
Thomas,  the  high  sheriff  of  the  county,  who 
had  returned  that  he  had  received  the 
amount  of  the  execution.  The  whole  evi- 
dence consisted  of  the  notice,  the  judgment 
aforesaid,  and  the  bond,  the  execution  of 
which  was  proved.  And  in  the  absence  of 
all  other  proof  the  judgment  furnished 
prima  facie  evidence  against  the  deputy 
and  his  sureties  of  the  facts  therein  recited, 
and  showed  that  the  representative  of  the 
sheriff  had  been  subjected  to  a  liability  for 
the  default  of  the  deput3%  as  in  the  notice 
alleged. 

Nor  is  there  anything  to  show  that  the 
recovery  of  the  creditor  against  the  sheriff 
or  his  administratrix,  was  barred  by  the 
statute  of  limitations.  It  does  not  appear 
when  the  proceeding  was  instituted  against 
the  representative  of  the  sheriff,  or  what 
defence  was  made  to  the  notice.  It  was 
sufficient  for  the  defendant  in  error  .to 
make  out  a  prima  facie  case  entitling  her 
to  recover.  If  the  statute  of  limitations  or 
any  other  matter  would  have  constituted  a 
valid  defence,  the  proof  should  have  come 
from  the  plaintiffs  in  error.  The  judgment 
against  the  administratrix  must  be  pre- 
sumed to  be  correct  in  the  absence  of  all 
proof  to  the  contrary. 

The  last  objection  to  the  recovery  is  of  a 
more  serious  character.  It  appears  upon  the 
face   of   the   judgment  that   the   execution 
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upon  which  the  money  was  collected  issued 
fwm  the  County  court  of  Grayson,  and  the 
jnd^rment  was  rendered  by  the  Circuit  court. 
B J  I  48  of  act  1  Rev.  Code  542,  the  creditor 
is  authorized  to  recover  by  motion   in   the 
court  from  which  the  execution  issued,  the 
amount  collected,   with   interest  at  the  rate 
of  fifteen  per  centum  per  annum  from 
336     the  return  day  *of  the  execution  until 
paid.      The     question     then     arises 
whether  the  judg'ment,  supposing  it  to  have 
been  pronounced  on  a  notice  commenced  in 
the  Circuit  court,  was  a  mere  nullity  origi- 
nally.   In    the   case   of  the   Marshalsea,  10 
Coke  76  a,  it  was  resolved  that  when  a  court 
has  jurisdiction  of  a   cause,    but    proceeds 
erroneously,  no  action  lies  against  the  party 
who  sues,  or  the  officer   who    executes   the 
precept  of  the  court.     But,  if  the  court   had 
DO  jurisdiction,    the   whole    proceeding   is 
coram    non    judice,    and    actions    will    lie 
against  them    without   any   regard   to   the 
precept.     If  the  court  has  cognizance  of  the 
canse,  advantage  cannot  be  taken  of  an  er- 
roneous judgment  collaterally ;  for  although 
the  error  be  apparent,  the  judgment  remains 
in  force   until    reversed.     Drury's    case,    8 
Coke  141  b ;  Tarlton   v.    Fisher,    Doug.    R. 
671.    The  only  question  then  would  seem  to 
be  whether  the  subject  matter  was  within  the 
jurisdiction    of  the   court;  if  it  was,  if  the 
jnrisdiction  of  the  court  extended  over  that 
class  of  cases,  it  was  the  province  of  the 
coort  to  determine  for  itself  whether  the  par- 
ticalar.case  was  one  within  its  jurisdiction. 
The  Circuit  court  is  a  court  of  general  juris- 
diction, taking  cognizance  of  all  actions  at 
law  between  individuals,  with  authority  to 
pronounce  judgments   and   to   issue   execu- 
tion for   their  enforcement.     The  jurisdic- 
tion of  the  court  to  take  cognizance  of  all 
controversies  between    individuals   in    pro- 
ceedings at  law,  need  not  (as  in  the  case  of 
courts  of  restricted  and  limited  jurisdiction), 
appear    on    the    face  of    the    proceedings. 
Where  its  jurisdiction  is  questioned  it  must 
decide  the  question  itself.     Nor  is   it  bound 
to  set  forth   on  the   record   the   facts  upon 
which  its  jurisdiction  depends.      Wherever 
the  subject  matter  is  a  controversy  at  law 
between  individuals,  the  jurisdiction  is  pre- 
somed  from  the  fact  that  it  has  pronounced 
the  judgment :  And  the  correctness  of  such 
judgment  can  be  enquired  into  only  by  some 
appellate    tribunal.      The     execution 
337     which  *would    issue  on  the  judgment 
in  the  case  under  consideration,  would 
not  disclose  to  the  officer  the  nature  of  the 
proceedings   on    which   the  judgment   was 
founded.    There    was   no '  necessity   to   set 
forth  in  the  judgment  on  what  evidence  it 
was  rendered;  and   being  a  judgment  for  a 
pecuniary    recovery   which   the   court     had 
general  jurisdiction    to   render,    the  sheriff 
would  have  been  bound  to  execute  it,    and 
the  execution  would  have  been  his  justifica- 
tion.   In  Grignon's  lessee  v.  Astor,  2  How. 
U.  8.  C.  R.    319,    it  is  said  **that  the    true 
line  of  distinction    between    courts   whose 
Visions  are  conclusive  if  not   removed   to 
an  appellate  court,  and  those  whose  proceed- 
ings are  nullities  if  their  jurisdiction  does 


not   appear  on   their  face,   is  this:  a  court 
which    is  competent   by  its   constitution  to 
decide  on  its  own  jurisdiction,  and  to  exer- 
cise it  to    final   judgment,    without  setting 
forth  in   their  proceedings   the   facts    and 
evidence  on   which   it   is    rendered;  whose 
record    is   absolute   verity,    not   to  be   im- 
pugned by   averment   or  proof  to  the  con- 
trary, is  of  the  first  description."     Of  that 
description  is  the  Circuit  court,  and  its  de- 
cision in  controversies  at  law  is  evidence  of 
itself    to   show   jurisdiction   and  its  lawful 
exercise.     The  subject  matter  being  within 
the  jurisdiction  of  the  court,  it  is   immate- 
rial by  what  form   it  is  exercised;  they   do 
not   affect    the   jurisdiction    of   the   court. 
Thus  it  is  said  in  the  case  of  the  Marshal- 
sea,  if   the  Court   of  common   pleas   holds 
plea  in  an  appeal  of  death,  and  the  defend- 
ant is  attainted,  it  is  coram  non  judice.     But 
if  the  same  court  in  a  plea  of  debt  award  a 
capias   against   a  duke,  which  by  law  does 
not  lie  against  him,  and  that  appear  in  the 
writ  itself,  although   the   writ   be    against 
law,  yet  as  the  court  has  jurisdiction  of  the 
cause,  the  sheriff  arresting  by  force  of  the 
writ   is  excused:  So  also   if  the   Court   of 
common  pleas  holds  plea   in   debt   without 
original,  it  is  not  void,  for  they  are  judges 
of    those   pleas,   and    it  cannot  be  said  the 
proceeding  is  coram,  non  judice.     So 
328      here  the  judges  *of  the  Circuit  court 
are  judges   of  pleas  against  sheriffs, 
whether   carried   on   by  action  at  common 
law  or  by  notice  under  the  statute;  though 
in  a  given  case,  they  may  err  in  determin- 
ing on    their   jurisdiction.     In    the  case  of 
Pfigg  V.  Adams,  2  Salk.  R.  674,    in  an   ac- 
tion   for   false    imprisonment,     the   officer 
justified    under  a  ca.  sa.   on  a  judgment  of 
the  Court  of  common  pleas,  upon  a  verdict 
of   five   shillings   upon  a    cause   of  action 
arising  in  Bristol.     The  plaintiff  replied  an 
act  of  parliament  creating  a  court  in    Bris- 
tol, and  declaring  that  if  any  person  brought 
any  such  action  in  any  court  at    Westmin- 
ster, and  it  appeared  upon  trial  to  be  under 
40  shillings,  no  judgment  should  be  entered 
upon    it;  and  if  entered  it  should   be  void. 
Yet   the  court   held   it  only   voidable,  and 
sustained  the  plea.     The  principle  of   that 
case  is  decisive  of  this.     There,    although 
the  act  of  parliament  declared  the  judgment 
void,   yet  as  a  court  having  jurisdiction  of 
the  subject  matter  had  rendered  it,  though 
the  error  appeared  on    its  face,  it  could  be 
corrected   only   in   an    appellate    tribunal. 
The  case  of  Prigg  v.    Adams   is   cited   and 
relied  on  by  President  Tucker  in   Fisher  v. 
Bassett,  9  Leigh  119;  and  the  same  princi- 
ple  was   affirmed  in    that   case:    the   court 
holding  that  as  the  General  court  had  juris- 
diction to   grant   letters  of  administration, 
although  the  state  of  facts  was  not  such  as- 
to  give  the  court  jurisdiction   to  grant   ad- 
ministration in  the  particular  case,  yet  the 
grant    was   not  a  void  but  only  a  voidable 
act.     The   judgment   in    this  case  must    be 
considered  as  conclusive  for  another  reason : 
Both  parties  appeared,  and   the    defendant 
either  submitted  to  the  jurisdiction,   or  it 
was   decided   against   him.     In    such    case 
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President  Tucker,  in  Fisher  v.  Bassett, 
observes,  that  the  question  whether  the 
(general  jurisdiction  of  the  court  over  mat- 
ters of  that  description  embraced  the  par- 
ticular case  having  been  decided  by  its 
judfi^ment,  can  never  be  raised  again  except 

by  proceedings  in  error. 
329  *The  objection  to  the  validity  of  the 

judgment  is  not  well  founded  for  an- 
other reason :  It  does  not  certainly  appear 
that  the  proceeding  commenced  in  the  Cir- 
cuit court.  It  may  have  been  instituted  in 
the  County  court  and  removed  to  the  Circuit 
court,  or  have  been  retained  in  the  Circuit 
court  upon  a  reversal  of  a  judgment  of  the 
county  court.  The  court  in  favor  of  the 
judgment  would  if  necessary  be  bound  to 
presume  that  such  was  the  fact,  and  it  was 
the  duty  of  the  other  side  to  have  produced 
the  whole  record  to  repel  such  presumption, 
if  he  intended  to  raise  the  question.  I 
think  there  is  no  error  in  the  judgment, 
and  that  it  should  be  affirmed. 

MONCURE  and  LEE,  Js.,  concurred  in 
Judge  Allen's  opinion. 

DANIEIv,  J.,  concurred  in   affirming  the 
judgment. 


330 


*Greer  v.  Greers. 

July  Term.  1862,  Lewlsburfir. 


Deeds— Case  at  Bar.— Two  deeds  are  made  by  an  old 
man  shortly  before  his  death,  by  which  he  con- 
veys the  whole  of  his  property,  which  he  had  not 
before  disposed  of,  to  one  of  his  sons.    Held: 
I  St.  Same— Leflral  Capacity— Principle  Applicable  to 
Case  at  Bar.*— That  the  principle  which  has  been 
applied  to  last  wills,  in  respect  to  the  state  of 
mind  and  de^rree  of  capacity  sufficient  to  made  a 
valid  devise  or  disposition  of  property,  is  equally 
applicable  to  the  case  of  this  grantor. 
ad.  Leffal  Capacity— Test. t— The  srrantor  not  labor- 
ing  under  a  total  or  temporary  deprivation  of 
reason,  he  was  of  lesral  capacity  to  make  a  valid 
disposition  of  his  property,  if  he  was  capable  of 
recollecting  the  property  he  was  about  to  dis- 
pose of,  the  manner  of  distributing  it,  and  the 
objects  of  his  bounty. 

*Deeds-Le|r*'  Capacity— Principle  Applicable. —See 

principal  case  distiniruished  in  Arnold  v.  Arnold,  11 
W.  Va.  40Z. 

See  frenerally,  monosrraphic  note  on  "Deeds**  ap- 
pended to  Fiolt  V.  Com.,  12  Oratt  564. 

tLeiral  Capacity-Test.— In  Miller  v.  Rutiedffe,  82 
Va.M7.  it  is  said:  "It  is  laid  down  in  Minor's  Ins., 
p.  572,  on  the  authority  of  repeated  decisions  of 
this  court,  that:  'Mere  weakness  of  the  understand- 
Inir  is  no  objection  to  a  man's  disposing  of  his  own 
estate.  Courts  cannot  measure  people's  capacities, 
nor  examine  into  the  wisdom  and  prudence  of  their 
property  dispositions.  If  a  man  be  legally  compot 
mentis^  be  he  wise  or  unwise,  he  is  the  disposer  of 
his  own  property,  and  his  will  stands  as  a  reason 
for  his  actions.  The  te^t  of  Uaal  capacity  is  said  to  be 
that  the  party  is  capable  of  recollectinsr  the  property 
he  is  about  to  dispose  of.  the  manner  of  distributing 
it,  and  the  objects  of  his  bounty.  But,  of  course, 
the  particular  act  must  be  attended  with  the  con- 
sent of  his  will  and  understandinfir.*    Greer  v.  Greere, 


ad.  Contracts— nental  Weakness. ^—Althousrli  the 
firrantor  or  testator  may  labor  under  no  lesral 
incapacity  to  do  a  valid  act  or  make  a  contract, 
yet  if  the  whole  transaction  taken  tosrether  with 
all  the  facts,  mental  weakness  beins^one  of  tliem. 
shows  that  the  particular  act  was  not  attended 
with  the  consent  of  his  will  and  understandin^r. 
it  is  void. 

This  was  a  suit  in  equity,  instituted  in 
the  Circuit  court  of  Scott  county  by  Noah 
and  Moses  Greer,  sons  of  Shadrach  Greer, 
to  set  aside  two  deeds  made  by  their  father 
a  short  time  before  his  death,  by  which  he 
conveyed  his  estate,  which  he  had  not  pre- 
viously g'iven  to  his  children,  to  his  son 
Isaac  Greer.  The  g^rounds  on  which  it  was 
sought  to  set  aside  the  deeds,  were,  inca- 
pacity  on    the    part  of  the  grantor,     and 

* —  . 

9  Gratt.  8S2-a:  Samuel  v.  Marshall.  8  Leiffh  507: 
Beverley  v.  Walden,  20  Oratt.  147.  This  extract  is 
literally  more  appropriate  to  wills  than  to  contracts. 
But  the  rule  is  the  same  as  respects  both."  In 
accord  with  this  proposition,  the  principal  case  was 
also  cited  in  Nicholas  v.  Kershner,  20  W.  Va.  25& 

For  the  proposition  that  mere  weakness  of  the 
understanding  is  no  objection  to  a  man's  disposinc 
of  his  own  estate,  see  the  principal  case  farther 
cited  in  Porter  y.  Porter,  80  Va.  122,  15  S.  E.  Rep. 
600;  Fitzglbbon  v.  Barry,  78  Va.  756;  Fishbume  y. 
Ferguson,  84  Va.  Ill,  4  S.  E.  Rep.  576;  foot-note  U> 
Beverley  v.  Walden,  20  Qratt  147. 

Disposition  of  Property  —  Capacity  —  Conaeot.— 
Where  a-  lesral  capacity  is  shown  to  esdst,  that  the 
party  had  sufficient  understanding  to  clearly  com- 
prehend the  nature  of  the  business,  that  he  con- 
sented freely  to  the  special  matter  about  which  he 
was  ehffaffed.  and  no  fraud  or  undue  influence  is 
shown  to  have  been  used  to  brinsr  about  the  result, 
the  validity  of  the  disposition  cannot  be  impeached, 
however  unreasonable  or  imprudent  or  unaccount- 
able it  may  seem  to  others.  It  is  not  the  propriety 
or  impropriety  of  the  disposition, -but  the  capacity 
to  make  it,  and  the  fact  that  it  was  freely  made 
with  the  full  assent  of  the  grantor,  tha't  must  con- 
trol the  judgment  of  the  court.  This  proposition  of 
the  principal  case  was  approved  in  Matthews  v. 
Crockett,  82  Va  389;  Smith  v.  ElUott,  1  P.  &  H.  847; 
Jarre tt  v.  Jarrett,  11  W.  Va.  627.  See,  in  accord,  the 
principal  case  cited  in  Pusey  v.  Gardner.  21  W.  Va. 
480. 

Undue  infiuonce— Definition.— The  principal  case 
was  cited  in  Simmerman  v.  Sourer,  90  Gratt.  21, 
Carter  v.  Carter,  82  Va.  641,  and  foot-note  to  Parra- 
more  v.  Taylor,  11  Gratt  320,  as  approving  the 
definition  of  "undue  influence**  laid  down  in  Jarman 
on  Wills,  p.  29.  This  definition  is  set  out  in  a  foot-note 
to  Parramore  v.  Taylor,  11  Gratt  290.  Sec  the  prin- 
cipal case  also  cited  with  approval  in  Delaplaln  ▼. 
Grubb,  44  W.  Va.  624,  80  S.  E.  Rep.  206. 

Same.— As  to  undue  infiuence;  the  influence  result- 
insT  from  affection  and  attachment  or  the  mere 
desire  of  ffratifyinff  the  wishes  of  another,  if  the 
free  agency  of  the  party  is  not  impaired,  does  not 
affect  the  validity  of  the  act  See  principal  case 
cited  for  this  proposition  in  Forney  v.  Ferrell,  4  W. 
Va.  742;  Orr  v.  Pennington,  08  Va.  272,  24  S.  E.  Rep. 


^Contracts— Mental  Weakness.— In  accord  with  the 
proposition  laid  down  in  the  last  headnote,  see  the 
principal  case  cited  in  C.  &  O.  R.  Co.  v.  Mosby,  98  Va. 
04,  24  S.  E.  Rep.  916. 
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fraudulent  practices  on  the  part  of  Isaac 
Greer.  To  give  all  the  facts  of  this  case, 
would  be  to  write  a  volume,  and  would  be 
a  very  useless  consumption  of  time  and 
oocnpation  of  space ;  as  it  is  well  said  by 
tfae  judge  who  delivered  the  opinion  of  the 
court:  *^The  facts  in  one  case  can  but 
rarely  serve  to  illustrate  or  elucidate 

331  ^another."    The  facts  are  sufficiently 
stated  in  the  opinion   to  exhibit    the 

principles  npon  which  the  cause  was  de- 
dded.  Before  the  hearing  of  the  cause,  the 
bill  had  been  dismissed  as  to  Moses  Greer. 
Upon  the  hearing  of  the  cause,  the  court 
below  set  aside  the  deeds,  and  directed  ac- 
coinits:  whereupon  Isaac  Greer  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Samuel  Logan  and  Patton,  for  the  appel- 
Unt 
Floyd  and  Baxter,  for  the  appellees. 

ALLfKN,  J.,  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  is  filed  to  set  aside 
two  deeds  executed  by  Shadrach  Greer  to 
his  son  Isaac  Greer.  They  are  assailed 
npon  two  grounds :  First,  that  by  reason  of 
extreme  old  age  and  disease,  his  memory 
and  judgment  were  so  much  impaired  as  to 
disqualify  him  from  making  a  valid  dispo- 
sition of  his  property  by  deed  or  will ;  and 
second,  that  the  appellant  procured  the 
deeds  from  him  by  the  exercise  of  undue 
influence  over  a  mind  weakened  by  the  in- 
firmities of  age  and  sickness.  Upon  the 
hearing  of  the  cause,  issues  were  directed 
to  ascertain  whether  at  the  time  of  executing 
the  deeds  the  grantor  was  of  sound  mind 
and  capable  of  executing  such  deeds.  2d. 
Whether  the  deeds  were  procured  to  be  exe- 
cuted by  fraud.  After  an  ineffectual  effort 
to  try  the  issues,  the  court  perceiving  from 
the  time  consumed  that  it  would  be  im- 
practicable to  dispose  of  them  within  any 
reasonable  period,  and  believing  that  there 
was  no  real  conflict  of  testimony  making 
the  intervention  of  a  jury  essential,  and  the 
parties  moreover  agreeing  that  the  court 
should  decide  the  ¥fhole  case  without  the 
intervention  of  a  jury,  set  aside  the  issues. 
The  case  being  thereafter  fully  ma- 
tured, the  court  proceeded  to  hear  it, 

332  *and    to   pronounce  the   decree   from 
which  the  appeal  was  taken. 

It  was  determined  in  the  case  of  Samuel 
▼.  Marshall,  3  Leigh  567,  that  if  the  evi- 
dence on  a  question  of  fact,  though  various 
and  conflicting,  be  such  as  ought  to  satisfy 
the  chancellor's  conscience  as  to  the  truth 
of  the  case,  he  need  not  direct  an  issue  to 
try  the  fact.  In  this  case  there  was  no  such 
conflict  of  testimony  as  to  the  facts  put  in 
issue  by  the  pleadings,  as  to  render  the  aid 
of  a  jury  indispensable ;  and  under  the  au- 
thority referred  to,  the  court,  even  without 
the  consent  of  parties,  would  have  been 
justified  in  setting  the  issues  aside. 

The  deeds  in  this  case  contain  an  en- 
tire disposition  of  the  estate  of  the  grantor, 
and  stand  in  the  place  of,  and  seem  to  have 
been  regarded  by  the  grantor  in  the  nature 
of  a  testamentary   disposition  of  his  prop- 


erty. The  principle  which  has  been  ap- 
plied to  last  wills  in  respect  to  the  state  of 
mind  and  degree  of  capacity,  sufficient  to 
make  a  valid  devise  or  disposition  of  prop- 
erty, is  equally  applicable  to  the  case  of 
this  grantor.  Mere  weakness  of  understand- 
ing is  no  objection  to  a  man's  disposing  of 
his  estate.  '*A  man  of  mean  understand- 
ing, yea,  though  he  incline  to  the  foolish, 
is  not  prohibited  to  make  a  testament." 
Swinburne  127,  8.  *  ^Courts  cannot  measure 
the  size  of  people's  capacities,  nor  examine 
into  the  wisdom  and  prudence  of  men  in 
disposing  of  their  property."  Jarman  on 
Wills  52.  In  Shelf ord  on  Lunacy,  p.  37,  it 
is  said:  ** A  person  being  of  weak  under- 
standing, so  he  be  not  either  an  idiot  or  a 
lunatic,  is  no  objection  in  law  to  his  dis- 
posing of  his  estate.  Courts  will  not  meas- 
ure the  extent  of  people's  understanding 
and  capacities.  If  a  man  be  legally  compos 
mentis,  be  he  wise  or  unwise,  he  is  the  dis- 
poser of   his  own   property,    and   his   will 

stands  as  a  reason  for  his  actions. ' '  It 
333      not  being  ^pretended  that  the  grantor 

here  was  non  compos  mentis,  labor- 
ing under  a  total  or  temporary  deprivation 
of  reason,  there  can  be  no  question  of  his 
legal  capacity  to  make  a  valid  disposition 
of  his  estate,  if,  in  the  language  of  Wash- 
ington, J.,  in  Stevens  V.  Vanclieve,  4  Wash. 
C.  C.  R.  262,  *^he  was  capable  of  r/ecoUect- 
ing  the  property  he  was  about  to  dispose  of, 
the  manner  of  distributing  it,  and  the  ob- 
jects of  his  bounty,"  and  if  the  particular 
act  was- attended  with  the  consent  of  his 
will  and  understanding.  For  although  the 
person  may  labor  under  no  legal  incapacity 
to  do  a  valid  act  or  make  a  contract,  yet  if 
the  whole  transaction,  taken  together  with 
all  the  facts,  mental  weakness  being  one 
of  them,  showed  that  consent,  the  very  es- 
sence of  the  act,  was  wanting,  it  would  be 
void.  Stewart  v.  Ivispenard,  26  Wend.  R. 
255.  Of  this  description  was  the  case  of 
Samuel  v.  Marshall  and  wife. 

As  to  undue  influence;  the  influence  re- 
sulting from  affection  and  attachment,  or 
the  mere  desire  of  gratifying  the  wishes  of 
another,  if  the  free  agency  of  the  party  is 
not  impaired  does  not  affect  the  validity  of 
the  act.  Where  a  legal  capacit3'  is  shown  to 
exist,  that  the  party  had  sufficient  under- 
standing to  clearly  comprehend  the  nature  of 
the  business,  that  he  consented  freely  to  the 
special  matter  about  which  he  was  engaged, 
and  no  fraud  or  undue  influence  is  shown 
to  luLve  been  used  to  bring  about  the  result, 
the  validity  of  the  disposition  cannot  be 
impeached,  however  unreasonable  or  im- 
prudent or  unaccountable  it  may  seem  to 
others.  It  is  not  the  propriety  or  impro- 
priety of  the  disposition,  but  the  capacity  to 
make  it,  and  the  fact  that  it  was  freely 
made  with  the  full  assent  of  the  grantor, 
that  must  control  the  judgment  of  the  court. 
It  would  be  a  useless  consumption  of  time 
to  enter  upon  a  careful  analysis  of  the  great 
mass  of  testimony  contained  in  this  volumi- 
nous  record.      Almost   every   case   of  this 

kind  must  depend  on  the  peculiar  cir- 
334      cumstances  ^attending  it.     The  facts 
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in  one  case  can  but  rarely  serve  to  illus- 
trate or  elucidate  another.  By  the  con- 
sent of  parties,  the  judge  below  was  substi- 
tuted in  the  place  of  the  jury ;  he  had  heard 
much  of  the  evidence  in  the  fruitless  at- 
tempt to  try  the  issues,  and  was  well  quali- 
fied from  his  long  acquaintance  with  the 
inhabitants  of  the  county  to  weigh  properly 
the  weight  of  the  testimony.  A  decree 
pronounced  under  such  circumstances  upon 
the  facts  of  the  case,  is  entitled  to  the 
highest  respect.  But  the  force  of  that  de- 
cree in  regard  to  the  questions  really  in- 
volved in  the  issue,  is  somewhat  impaired 
from  the  fact,  that  the  judge  in  the  opinion 
filed,  expresses  the  belief  that  the  deeds 
were  executed  upon  a  secret  trust  to  secure 
the  property  from  the  grasp  of  certain  cred- 
itors of  Jesse,  one  of  the  sons  of  the  grantor, 
and  with  the  expectation  that  the  appellant 
would  distribute  the  property  according  to 
the  provisions  of  his  wills,  the  last  of  which 
had  been  executed  a  short  time  before  these 
deeds.  The  judge  details  at  length  the 
facts,  from  which  he  inferred  the  motive 
of  the  grantor  in  making  the  deeds.  Such 
a  motive,  if  the  facts  justified  the  inference, 
would  seem  to  evince  a  degree  of  intelli- 
gence, utterly  inconsistent  with  the  posi- 
tion upon  which  the  decree  rests,  the 
incompetenc3'  of  the  grantor.  On  a  care- 
ful review  of  the  whole  testimony,  we 
are  of  opinion  that  it  fails  in  establishing 
such  a  degree  of  imbecility  as  to  show  that 
the  grantor  was  incompetent  to  make  a  per- 
fectly valid  disposition  of  his  estate  by  deed 
or  will.  The  evidence,  so  far  as  facts  bear- 
ing on  the  question  of  competency  are  de- 
posed to,  proves  that  the  grantor  was  a  man 
of  much  vigor  of  mind,  notwithstanding 
his  advanced  age.  That  although  there 
were  occasions  on  which  it  appeared  his 
memory  was  slightly  impaired,  yet  the 
solid  powers  of  his  understanding  remained 
unaffected.  The  proof  shows  that  he  super- 
intended and  directed  the  preparation 
335  of  the  deeds;  *that  his  mind  and 
memory  were  sufficiently  sound  to  en- 
able him  to  understand  and  fully  compre- 
hend the  business  he  was  engaged  In ;  and 
there  is  no  evidence  whatever  to  prove  that 
any  undue  influence  was  exercised  to  induce 
him  to  execute  the  conveyances. 

The  court  is  therefore  of  opinion  that  the 
decree  of  the  Circuit  court  is  erroneous. 
Reversed  with  costs.  And  this  court  pro- 
ceeding, &c.,  bill  dismissed  with  costs. 


336    *Young's  AdmV  &  Bowyer  v.  McClung 

&  als. 

Same  v.  Same. 
Bowyer  v.  Hugh  art  &  al. 

July  Term,  1858.  Lewlsburff. 

I.  Injunction— Defect  In  Title  to  Land— Removal— Dlsso« 
lotion  of  Injunction— Case  at  Bar.— Pendlnsr  a  bill 
for  an  Injunction  to  a  judgment,  and  for  the  re- 
scission of  a  contract  for  the  purchase  of  land,  on 
the  ffround  of  an  incumbrance  and  defect  of  title, 
vendor  removes  the  incumbrance  and  procures 


the  title.  The  injunction  is  properly  dissolved, 
but  without  damaffes,  and  with  costs  to  the  plain- 
Ufif. 
a.  Decree  for  Sale  of  Land— Fraud -Case  at  Bar.— The 
title  havinsr  been  obtained  by  a  suit  by  the  assignee 
of  the  purchase  money,  in  which  a  conveyance  was 
decreed;  after  the  decree,  but  before  the  convey- 
ance is  made,  a  son  of  the  vendor  flies  a  bill  in 
another  court,  in  which  he  falsely  and  fraud- 
ulently allesres  that  he  had  paid  off  the  incum- 
brance on  the  land,  and  retained  the  lien,  and 
with  the  fraudulent  connivance  of  the  Tender, 
who  is  insolvent,  obtains  a  decree  for  the  sale  of 
the  land  to  satisfy  his  pretended  lien :  and  the 
land  is  sold  and  the  sale  confirmed.    Held: 

1st.  Same— Same— Effect- Case  at  Bar.— That  the 
conveyance  haviufr  been  made  in  pursuance  of 
a  contract  entered  into  loufir  before  the  com- 
mencement of  the  suit  by  the  son  of  the  vendee. 
and  in  obedience  to  a  decree  made  before  the 
commencement  of  that  suit,  the  deed  had  rela- 
tion back  to  the  date  of  the  contract,  or  at  least 
to  the  date  of  the  decree  directinsr  it:  and  there- 
fore the  decree  and  sale  in  the  son's  suit  is 
inoperative  against  the  title  of  the  vendee,  and 
ffives  him  no  equity  for  an  injunction  and  rescis- 
sion of  the  contract 

3d.  5ame— Same— Same— Same.— That  the  suit  of 
the  son  havinirbeen  commenced  and  prosecuted, 
and  the  decree  obtained  under  circumstances  of 
suirsrestion  of  falsehood  and  suppression  of 
truth,  of  imposition  practised  on  the  court  in 
"Which  it  was  rendered,  and  of  confederacy  and 
collusion  with  the  father,  the  vendor,  the  decree 
may,  and  must,  if  necessary  for  the  protection 
of  the  vendor  and  his  assiguee,  be  held  to  be 
wholly  inoperative  as  to  them. 

3d.  Judicial  Sales— Defect  In   Title— ConfiraiatkMi- 

Effect*— Case  at  Bar.— But  the  purchaser  under 

the  decree  in  the  son's  suit  having  been  conusant 

of  the  proceedings  in  the  suit  by  the  vendee  to 

enjoin  the  purchase  money,  and  of  the  assignee 

to  procure  the  title,  and  being  in  fact  bound 

337         as  surety  for  that  purchase  *money.  and 

haying  purchased  and  permitted  the  sale 

to  be  confirmed  without  objection,  is  not  entitled 

to  be  relieved  from  his  purchase,  or  from  paying 

his  purchase    money,  though  he  acquires  no 

valid  title  to  the  land  purchased  by  him. 

3.  Practice.— The  whole  facts  of  a  case  appearing 

from  the  records  of  other  ended  causes  exhibited 

by  plaintiff  with  his  bill,  the  court  may  pass  upon 

it  upon  a  demurrer  to  the  bill,  without  requiring 

the  defendant  to  set  out  his  defence  in  an  answer. 

•Judicial  Sales— Delect   In   Title— ConHrmatloo—Cf* 

feet.— For  the  proposition  that,  a  purchaser  of  land 
from  a  commissioner  of  the  court,  having  permitted 
the  sale  to  be  confirmed  without  objection,  is  not 
entitled  to  be  relieved  from  his  purchase,  or  from 
paying  the  purchase  money,  though  he  acquires  no 
valid  title  to  the  land  purchased  by  him.  the  princi- 
pal case  is  cited  and  approved  in  the  following 
cases:  Daniel  v.  Leitch,  IS  Qratt.  212:  Watson  v.  Hoy, 
28GratL  710,  and  note;  Long  v.  Weller,  20  Gratt.  351. 
and  note:  Easley  v.  Barksdale,  75  Va.  286;  Thomas  v. 
Davidson,  76  Va.  848;  Hurt  v.  Miller,  96  Va.  41,  27  S. 
E.  Rep.  881;  Capehart  v.  Dowery.  10  W.  Va.  148; 
Fleming  v.  Holt,  12  W.  Va.  156;  Hyman  v.  Smith,  13 
W.  Va.  772. 

See   monographic   note  on   "Judicial   Sales'*   ap- 
pended to  Walker  v.  Page.  21  Gratt  686. 
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4.  taJonctlMi— Defect  la  Title   of  Land— DlsMlutlon  of 

talwKtioa— Coct»--C«se  at  Bar.— Thouffb  a  plaintiff 
comlnr  properly  Into  court  to  enjoin  a  Judgrment 
on  account  of  defecU  In  the  title  of  the  land  for 
tliepnrchase  of  which  the  debt  was  contracted.  Is 
entitled,  upon  the  removal  of  the  objections,  to 
hare  the  injunction  dissolved  without  damasres. 
and  to  have  his  costs;  yet  if  he  had  another  case 
dependinsr  where  the  same  questions  were  pend- 
IniT.  and  where  he  could  have  had  the  relief  asked 
for.  by  a  proceediufir  in  that  case,  he  will  not  be 
allowed  his  costs. 

On  the  20th  December  1825,  George 
Hoghart  purchased  of  Daniel  Boardman  a 
certain  tract  of  land  lying  in  what  was  then 
a  part  of  Greenbrier  county,  but  is  now  a 
part  of  Fayette  county,  for  the  considera- 
tion of  200  dollars,  of  which  one-fourth  was 
paid,  and  three  bonds,  for  50  dollars  each, 
were  executed. 

A  deed  was  executed  in  the  name  of  Dan- 
iel Boardman,  to  George  Hughart  by  Joseph 
F.  Caldwell,  who  assumed  to  be  authorized, 
jointly  with  one  Lewis  Stuart,  to  act  as 
attorney  for  said  Boardman.  The  deed  was 
recorded  in  Greenbrier  county  on  the  21st 
December  1825. 

On  the  20th  December  1825  George  Hugh- 
art  executed  to  Joseph  P.  Caldwell  a  deed  of 
trust  upon  the  land  to  secure  the  three  bonds 
of  50  dollars  each  of  unpaid  purchase  money, 
which  was  recorded  in  the  county  of  Green- 
brier on  the  same  day.     One  of   the    bonds 
was  paid ;  the  two  others  payable  three  and 
four  years  from  date,  were  unpaid  at  the 
date  of  the   transactions   next   hereinafter 
mentioned. 
On  the  9th  day  of  February  1828  George 
Hughart   contracted   to  sell    the  said 
338     property  to  Mathias   G.  *Young,    for 
the  sum  of  500  dollars,  payable  as  fol- 
lows: One  wagon  and  apparatus  at  100  dol- 
lars, 100  dollars  to  be   paid   on  the  1st  May 
1828,  100   dollars  on  the  9th  February   1829, 
100  dollars  on  the  9th  February  1830,  and  100 
dollars  on    the   9th   February    1831.      And 
Hughart   entered  into  a  written  agreement 
with  Young,  binding  himself  to  guarantee 
a  right  in   fee  simple  to  the  lands,    at  the 
receipt  of  the  third  payment  for  said  land. 
The  wagon  and  apparatus  were  delivered ; 
the  payment  of  100  dollars  made  on  the  1st 
May  1828 ;  and  bonds  executed  for  the  three 
remaining     payments,    which   bonds    were 
assigned  by    George   Hughart   to    William 
McClnng. 

•When  the  bond,  payable  on  the  9th  Feb- 
mary  1829,  had  fallen  due,  McClung  brought 
suit  upon  it  in  the  County  court  of  Green- 
brier, and  recovered  judgment  against 
Tonng.  Kxecutions  was  issued  thereon, 
and  a  delivery  bond  given  by  Young,  which 
was  forfeited. 

In  the  month  of  January  1830,  Young  filed 
hi«  hill  in  chancery  in  the  Superior  court 
of  Greenbrier  county,  against  Greorge  Hugh- 
art,  William  McClung,  Lrewis  Stuart,  Jo- 
seph F.  Caldwell,  Daniel  Boardman  and 
Huffh  Fetry.  In  that  bill,  the  facts  above 
stated  are  set  forth,  except  the  defect  in 
flnghart*8    title,    which  does  not   seem  to 


have  been  then  known  to  the  plaintiff.  In 
addition  thereto,  the  plaintiff  alleges  that,, 
at  the  time  of  the  sale,  George  Hughart 
deceived  him  as  to  the  extent  of  the  bound- 
aries of  the  land,  and  especially  by  repre- 
senting it  to  embrace  a  valuable  coal  bank, 
which  was  afterwards  discovered  to  belong 
to  James  McLaughlin  and  Hugh  Ferry. 
That  the  land  which  was  sold  for  200  acres, 
fell  short  in  quantity  25  or  30  acres.  That 
he  was  also  deceived  by  George  Hughart  afr 
to  the  title  of  the  land,  which  he  supposed  to 
be  vested  in  him  by  legal  conveyance,  an4 
to  be  free  of  encumbrance :  whereas 
339  he  had  since  ascertained  *that  the 
land  was  encumbered,  as  already 
stated,  under  the  deed  of  trust  given  by 
George  Hughart.  That  George  Hughart 
was  insolvent  or  fast  approaching  that  con- 
dition; and,  by  reason  of  his  having, 
assigned  Young's  bonds,  was  unable  (as  he 
requested  might  be  done)  to  transfer  them 
to  the  agents  of  Boardman  in  liquidation 
of  the  lien  under  the  deed  of  trust.  The 
bill  prays  an  injunction  to  the  judgment 
upon  plaintiff's  bond,  compensation  for  the 
loss  of  the  coal  bank  and  deficiency  in 
quantit3'  of  the  land,  indemnity  against 
Boardman' 8  lien  for  purchase  money,  and 
in  case  that  indemnity  cannot  be  obtained, 
a  rescission  of  the  contract  of  purchase,  and 
to  have  his  payments  already  made,  re- 
funded to  him.  An  injunction  was  awarded. 
A  second  bill  was  filed  in  the  Greenbrier 
Circuit  court  between  the  same  parties, 
which  was  sworn  to  by  Young  on  the  13th 
January  1831.  It  sets  out  substantially  the 
same  facts  as  in  the  first  bill,  with  these 
additions:  that  McClung  had  instituted 
suit  and  recovered  judgment  on  the  bond 
due  9th  February  1830,  and  was  prosecuting 
the  same  against  Young's  property,  and 
that  Young  apprehended  he  would  pursue 
the  same  course  with  the  remaining  bond 
which  was  to  mature  on  the  9th  February 
1831.  With  this  bill  was  filed  the  titled 
bond  or  contract  of  sale  from  George  Hugh- 
art  to  Young. 

George  Hughart  filed  an  answer  to  this 
bill,  which  was  sworn  to  18th  February 
1831. 

He  admits  the  facts  of  the  sale,  the  pay- 
ments, and  the  assignment  of  the  bonds  to 
McClung.  He  admits  the  existence  of  the 
lien  for  the  purchase  money  yet  unpaid  to 
Boardman,  but  avers  that  Young  had 
notice  of  it.  He  denies  that  he  practiced 
any  deceit  upon  Young  as  to  the  limits  of 
the  land  or  the  coal  bank;  denies  that  he  is 
insolvent  or  approaching  that  condition, 
and  denies  that  Young  requested  him 
340  to  transfer  *the  bonds  to  the  agent  of 
Boardman.  He  denies  the  right  of 
Young  to  any  relief  in  equity,  and  declares 
his  intention  to  make  a  good  title  free  of 
encumbrance,  according  to  his  contract.  . 
A  supplemental  bill  was  filed  by  Young 
in  the  same  cause,  at  what  date  does  not 
appear,  in  which  he  alleges  as  a  fact  disr 
covered  since  the  commencement  of  this 
suit,  the  entire  absence  of  title  in  Hughart 
at  the  time  of  Hughart's  sale  to  him,  inas- 
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much  as  he  derived  title  only  from  the  sale 
and  conveyance  of  Caldwell,  one  of  two 
joint  agents;  and  he  then  alleges  the  death 
of  Boardman,  and  also  the  death  of  Ivewis 
Stuart,  to  whom  jointly  with  Caldwell 
Boardman  had  given  the  power  of  attorney ; 
and  prays  that  his  contract  of  purchase  be 
rescinded,  and  the  purchase  money  re- 
funded. 

William  McClung  filed  an  answer,  which 
was  sworn  to  on  the  11th  January  1840. 

He  admits  the  assignment  of  the  bonds 
to  himself,  which  he  asserts  that  he  received 
without  knowledge  of  any  objections  on  the 
part  of  Young ;  questions  the  fact  of  Young's 
alleged  ignorance  at  the  time  of  his  pur- 
chase, referring  to  the  answer  of  George 
Hughart  on  that  subject;  insists  on  the 
implied  notice  to  him  from  the  record  of 
deeds ;  insists  that  the  title  from  Boardman 
to  George  Hughart,  if  not  well  conveyed  by 
Caldwell,  has  been  confirmed  by  the  implied 
acquiescence  of  Boardman  since  that  time ; 
and  avers  that  the  lien  in  favor  of  Board- 
man  by  the  trust  deed  has  been  fully  paid 
off  and  discharged.  The  evidence  of  the 
payment  is  filed,  and  is  as  follows : 

*' Charles  Hughart  paid  tome  as  the  agent 
of  Daniel  Boardman,  the  amount  of  three 
bonds  executed  by  George  Hughart  to  Dan- 
iel Boardman  for  50  dollars  each;  the  said 
bonds  being  part  of  the  purchase  mone3^  of 
the  tract  of  land  of  200  acres  on  the  turn- 
pike road  in  the  county  of  Fayette,  adjoin- 
ing the  lands  of  Richard  F.  Tyree.  To 
secure  the  payment  of  said  bonds, 
341  '^said  George  Hughart  executed  a  trust 
deed  on  said  land ;  the  whole  purchase 
money  was  200  dollars ;  and  the  three  bonds 
paid  by  Charles  Hughart  was  the  balance 
remaining  unpaid;  and  on  the  payment 
being  made  by  Charles  Hughart,  I  endorsed 
a  receipt  on  the  trust  deed  which  was  de- 
livered to  said  Charles  Hughart ;  the  amount 
paid  was  about  170  dollars,  and  paid,  I 
think,  about  October  1836. 

John  A.  North. 

October  17th,  1842. 

A  cross  bill  was  filed  in  this  cause,  at 
what  date  does  not  appear,  by  William  Mc- 
Clung, referring  to  the  foregoing  proceed- 
ings, and  seeking  to  get  in  the  title  out- 
standing in  Boardman 's  heirs  or  devisees. 
He  files  with  it  a  copy  of  the  deed  executed 
by  Caldwell  in  the  name  of  Boardman  to 
George  Hughart;  and  proposes  to  file  the 
power  of  attorney,  v«hich  is  not  done.  He 
alleges  that  Daniel  Boardman  died  leaving 
devisees  and  heirs  at  law  who  are  nonresi- 
dents. He  prays  that  Young  and  George 
Hughart  may  be  made  parties  defendants, 
together  with  the  widow  and  devisees  and 
heirs  at  law  of  Daniel  Boardman,  and  that 
a  decree  may  be  made  directing  a  convey- 
ance of  the  title  from  Boardman  and  those 
claiming  under    him. 

On  the  19th  day  of  October  1842,  a  decree 
was  made  by  the  court  that  John  McPher- 
son,  who  was  appointed  a  commissioner  for 
that  purpose,  should  execute  a  deed  of  con- 
veyance, with  special  warranty  to  George 
Hughart,  in  behalf  of   the  representatives 


and  heirs  of  Daniel  Boardman ;  that  George 
Hughart  should  convey  with  general  war- 
ranty to  Young ;  and  that  upon  the  execu- 
tion of  these  deeds  the  injunction  granted  to 
Young  should  be  dissolved  without  dam- 
ages. The  decree  also  gave  Young  his 
costs  against  George  Hughart  and  McClung^, 
and  gave  McClung  his  costs  against  Georg'e 
Hughart. 

After  this  time  Mathias  G.    Youngs 

342  filed    a  bill  in  the  *8ame  court,  whicb 
is  sworn  to  on  the   1st  day  of   April 

1845,  and  u^n  which  it  seems  the  injunc- 
tion was  reinstated.  The  bill  restates  sub- 
stantially and  refers  to  all  the  proceeding's 
heretofore  detailed,  with  the  following 
matters  in  addition.  It  states  that,  in  con- 
formity with  the  decree  of  the  19th  October 

1843,  Joel  McPherson  as  commissioner  did 
convey  the  title  of  Boardman's  heirs  to 
George  Hughart  by  deed  dated  11th  January 
1843;  and  George  Hughart  conveyed  to 
Young  by  deed  dated  16th  March  1843.  It 
states  further  that  prior  to  the  execution  of 
the  said  deeds  in  conformity  with  said 
decree,  one  Charles  Hughart,  the  son  of 
the  said  George,  through  whose  hands  the 
money  due  to  Boardman  had  been  paid 
to  John  A.  North,  filed  a  bill  in  chan- 
cery in  the  Superior  court  of  Fayette 
county  against  his  father,  the  said  George, 
and  Joseph  F.  Caldwell:  that  in  the  said 
bill  the  said  Charles  alleged  that  he  had 
himself  advanced  the  money  to  pay  off 
that  lien,  and  retained  the  trust  deed  as 
a  security:  that  he  claimed  the  right  of 
substitution  to  the  original  cestui  que  trust 
for  the  money  so  advanced:  that,  at  the 
April  term  of  said  Fayette  Superior  court 
in  1844,  a  decree  was  rendered  in  favor  of 
Charles  Hughart,  directing  a  sale  of  said 
land  for  his  benefit :  that,  on  the  11th  July 

1844,  the  sale  was  made  by  the  sheriff  of 
Fayette  under  the  said  decree,  and  John 
Bowyer  became  the  purchaser ;  and  that  the 
sale  was  confirmed  at  the  September  term 
of  said  court  in  1844. 

The  bill  alleges  further  that  George 
Hughart,  who  was  a  party  defendant  to 
this  suit  of  Charles  Hughart,  and  duly 
served  with  process,  fraudulently  neglected 
to  defend  the  same,  but  permitted  the  bill 
to  be  taken  for  confessed,  and  his  title  to 
be  thus  sold  to  a  third  person ;  whilst,  by 
furnishing  the  receipt  of  John  A.  North 
in  the  suits  pending  in  question,  already 
described,  he  induced  the  court  to  believe 
that  the  lien  was  removed,  and  to  decree 
a     dissolution      of     the     injunction 

343  ^granted  to  Young  on  that  account. 
That  by  this  means  Young  was  to  be 

compelled  to  pay  the  purchase  money  to 
McClung,  assignee  of  George  Hughart, 
whilst  the  title  of  George  Hughart  for  the 
land  was  to  be  conveyed  to  a  third  person, 
John  Bowyer,  the  purchaser,  under  the  de- 
cree obtained  by  Charles  Hughart.  And 
against  this  wrong  the  present  bill  of  Young 
asked  relief;  charging  that  George  Hughart 
was  utterly  insolvent,  and  unable  to  repay 
what  he  had  already  received  of  Young,  and 
praying  a  rescission  of  the  contract.     This 
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last  mentioned  bill  is  filed  ag'ainst  Greorg-e 
Haghart  and  William  McClung.  It  is 
fttated  that  the  injunction  was  reinstated 
therein ;  bnt  the  further  proceedings  do  not 
appear  in  the  record. 

Daring  the  pendency  of  these  various 
suits  in  Greenbrier  Superior  court,  a  suit 
had  been  instituted  in  the  Superior  court 
of  Fayette  county,  arising  out  of  the  same 
transactions. 

On  the  2d  of  April  1836,  John  Bowyer  and 
Mathias  6.  Young  filed  a  bill  in  chancery 
in  the  Superior  court  of  Fayette  county 
against  Georg-e  Hughart,  William  McClung, 
I^niel  Boardman,  Lewis  Stuart  and  Joseph 
F.  CaldweU.  This  bill  is  almost  identical 
with  the  first  bill  filed  in  the  Superior  court 
of  Greenbrier,  and  refers  to  the  proce^- 
ings  in  Greenbrier  as  exhibits  to  be  filed. 

But,  in  addition  to  these  proceedings,  it 
alleges,  as  the  ground  of  an  application  to 
the  court  in  Fayette  county,  that  McClung 
had  proceeded  (notwithstanding  the  injunc- 
tion  in  Greenbrier)  to  bring  suit  in  the 
Superior  court  of  Fayette  county  against 
Mathias  G.  Young  upon  the  third  bond, 
which  fell  due  on  the  9th  February  1831 ; 
that  he  had  recovered  judgment  thereon; 
and  that  Young  had  executed  thereon  a 
forthcoming'  bond  with  John  Bowyer  as 
security,  which  had  been  forfeited  and 
judgment  rendered  thereon  at  the  last  pre- 
ceding*  term  of  the  said  court. 
M4  *^ Against  this  judgment  the  plaintiffs 
prayed  to  be  relieved  upon  the  same 
(p'oands  of  equity  as  those  relied  on  in  the 
original  bill  in  Greenbrier. 

An  amended  or  supplemental  bill  was 
afterwards  filed  in  this  cause,  in  which  the 
claim  for  relief  on  account  of  the  deficiency 
of  land,  or  at  least  on  account  of  the  bound- 
aries thereof  not  embracing  the  coal  bank 
is  abandoned.  The  bill,  however,  insists 
upon  all  the  other  grounds  of  relief  asserted 
in  the  suits  in  Greenbrier ;  it  then  traces 
the  history  of  the  suits  in  Greenbrier  up  to 
the  final  decree  of  the  19th  October  1842, 
and  details  the  history  of  the  suit  brought 
in  Fayette  by  Charles  Hughart  to  be  sub- 
stituted for  Daniel  Boardman  in  the  deed  of 
trust  from  Greorge  Hughart,  up  to  the  con- 
firmation of  the  sale  in  September  1844. 

William  McClung  filed  his  answer  to  these 
bills,  in  which  he  sets  up  and  relies  upon 
the  same  defence  substantially  as  that  con- 
tained in  his  answer  to  the  bills  in  Green- 
brier down  to  the  date  of  that  answer.  But 
he  alleges,  further,  the  order  of  the  Green- 
brier court  of  the  19th  October  1842,  and 
the  execution  of  the  deeds  in  pursuance 
thereof  by  Joel  McPherson  as  commissioner, 
to  George  Hughart,  and  by  George  Hughart 
to  Mathias  G.  Young;  and  relies  upon 
these  proceedings  as  a  conclusive  bar  to  the 
plaintiffs*  further  prosecution  of  their  suit. 

The  deeds  from  Joel  McPherson  and 
George  Hug^hart  are  filed  as  exhibits  with 
this  answer. 

On  the  3d  of  September  1846  the  death  of 
the  plaintiff  Young  was  suggested  on  the 
noord;   and    the   defendant    McClung    de- 


murred to    the  amended  and  supplemental 
bill. 

On  the  3d  of  April  1848  the  cause  came  on 
for  a  final  hearing.  The  suit  was  discon- 
tinued as  to  Mathias  G.  Young,  not  having 
been  revived  by  his  representative,  and  as 
to  Young  the  injunction  was  dissolved   and 

the  bill  dismissed. 
345  *The  court  then  proceeded  to  con- 
sider the  case  as  to  the  plaintiff 
Bowyer,  and  sustained  the  demurrer,  dis- 
missed the  bills,  and  ordered  that  the  de- 
fendant McClung  should  recover  his  costs  of 
the  plaintiff. 

The  record  of  the  suit  of  Charles  Hughart 
against  George  Hughart  and  Joseph  F. 
Caldwell  in  the  Superior  court  of  Fayette 
county,  was  filed  in  this  cause.  In  that  case 
one  of  the  defendants  Caldwell,  answered 
that  he  had  no  interest  in  the  case,  being 
a  bare  trustee.  The  other  defendant, 
George  Hughart,  suffered  the  bill  to  be 
taken  as  confessed.  No  other  person  was 
made  defendant  to  the  proceeding,  and 
the  application  of  William  McClung  to  be 
admitted  as  a  defendant  was  opposed  by 
the  plaintiff  and  denied  by  the  court. 
There  was  no  evidence  to  support  the  alle- 
gations of  the  bill.  The  payment  of  the 
money  to  North  as  agent  for  Boardman, 
was  proved  by  the  following  endorsement 
on  the  deed  of  trust : 


October  14th,  1836. 
Hughart,  by  the  hand 

169  dollars  50  cents, 
on  the  within  deed  of 

having   been  hereto- 


Received  of  George 
of  Charles  Hughart, 
the  amount  now  due 
trust.  (The  balance 
fore  paid. ) 

Given  under  my  hand  the  day  above 
written. 

John  A.  North, 
Att'y  for  Daniel  Boardman 's  Bx'ors. 

It  was  upon  this  evidence,  in  the  absence 
of  any  defendant  interested  to  oppose  the 
claim,  and  under  these  circumstances,  that 
Charles  Hughart  was  enabled  to  obtain 
from  the  court  the  decree  in  his  favor. 
The  decree  and  the  proceedings  therein  are 
already  sufficiently  detailed. 

On  the  22d  of  January  1849,  Joel  Edins, 
administrator  of  Young  and  John  Bowyer, 
presented  to  the  judge  of  the  Circuit 
346  court  of  Fayette  county  a  petition  *or 
bill  of  review,  praying  that  the  decree 
made  on  the  3d  day  of  April  1848  in  the 
case  in  that  court,  in  which  Young  in  his 
lifetime  and  Bowyer  were  plaintiffs,  and 
McClung  and  others  were  defendants, 
might  be  reviewed  and  corrected :  that  the 
injunction  awarded  them  in  that  case 
might  be  reinstated  until  the  cause  should  be 
finally  heard ;  and  that  they  might  have  the 
relief  prayed  for  in  their  supplemental  bill, 
or  such  other  relief  as  the  nature  of  the 
case  demanded.  And  they  made  the  record 
in  said  cause  a  part  of  their  petition 
and  bill  of  review.  The  petition  was 
granted ;  and  the  cause  came  on  to  be  heard 
on  the  3d  of  April  1849,  when  the  court  was 
of  opinion  that  the  injunction  was  prema- 
turely dissolved  without  the  suits  being  re- 
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vived  against  the  administrator  of  Mathias 
G.  Young  deceased,  or  a  rule  taken  against 
the  said  administrator  to  show  cause  why 
the  said  injunction  should  not  be  dissolved 
unless  so  revived.  And  it  was  therefore 
decreed  that  the  said  decree  be  reversed 
and  annulled,  with  the  costs  of  the  petition ; 
and  by  consent  the  cause  was  revived  in 
the  name  of  Bdins,  administrator  of 
Young ;  and  by  like  consent  and  for  reasons 
appearing  to  the  court  it  was  transferred 
to  the  Circuit  court  of  Greenbrier  county 
to  be  further  proceeded  in  to  a  final  decree. 
•  Prior  to  the  decree  of  the  3d  of  April 
1848,  made  in  the  above  mentioned  cause, 
viz:  in  the  month  of  March  1847  Edins, 
as  administrator  of  Young  and  John  Bow- 
yer,  filed  their  bill  in  the  Circuit  court  of 
Greenbrier  county  against  William  Mc- 
Clung  and  George  Hughart's  administra- 
tor, detailing  all  the  transactions  and  legal 
proceedings  up  to  that  time  substantially 
as  hereinbefore  given,  and  praying  for  an 
injunction  against  McClung,  and  a  decree 
to  have  so  much  of  the  purchase  money  as 
Young  had  paid  to  George  Hughart  re- 
funded.    To  this  bill  McClung  demurred. 

On  the  23d  of  October  1849,  the  two 
347  causes  of  ^Young's  administrator, 
and  Bowyer  against  McClung  and 
others  came  on  to  be  heard  together,  when 
the  court  sustained  the  demurrers  of  the 
defendant  McClung  to  the  amended  and 
supplemental  bill  in  the  first  and  to  the  bill 
in  the  last  cause,  dissolved  the  injunctions, 
and  dismissed  the  bills  with  costs. 
.  In  November  1849,  John  Bowyer  filed  his 
bill  in  the  Circuit  court  of  Fayette  county, 
in  which  he  recapitulated  so  much  of  the 
statement  hereinbefore  made  as  was  neces- 
sary for  an  understanding  of  his  case,  and 
exhibited  therewith  the  records  of  all  the 
causes  before  mentioned.  He  alleged  in 
addition  that  he  became  the  purchaser  of 
said  land  at  the  sale  for  the  benefit  of 
Charles  Hughart  for  the  sum  of  256  dollars 
66  cents,  payable  in  installments  of  86 
dollars  22  cents  each,  at  six,  twelve  and 
eighteen  months  respectively;  that  he 
gave  his  bonds  with  security  for  these  sev- 
eral installments,  payable  to  the  then  sher- 
ifl'  of  Fayette  county,  John  Guinn;  that 
suits  were  afterwards  instituted  on  these 
bonds  in  the  name  of  the  said  John  Guinn 
for  the  use  of  Charles  Hughart,  and  judg- 
ments recovered  thereon,  one  against  Hi- 
ram Hill,  plaintiff's  surety,  and  two  against 
plaintiff  himself;  that  executions  had 
been  issued,  forthcoming  bonds  given  and 
forfeited;  and  that  he  had  determined  to 
resist  the  collection  of  the  same  for  two 
reasons : 

1st.  On  account  of  the  entire  defect  of 
title,  to  be  derived  under  the  decree  in 
favor  of  Charles  Hughart,  for  want  of 
proper  parties,  and  for  want  of  jurisdiction 
in  the  court  by  which  it  was  rendered. 
And  2d.  On  account  of  the  fraud  and  dis- 
honest combination  between  Charles  Hugh- 
art  and  George  Hughart,  by  means  of 
which  the  decree  was  obtained. 

Plaintiff    further    alleges    the   death    of 


George   Hughart ;  that    he  died  notoriously 

insolvent,    and    the    administration  of   his 

estate   by  Charles  Hughart;  and   he  made 

the     said   Charles,    both  in    his   own 

348  right,  and   as  ^administrator   of   the 
said  George  and  the  said  John  Guinn, 

parties  defendants  to  the  bill. 

The  bill  prayed  for  an  injunction  against 
the  said  judgments  until  the  hearing  of  the 
cause,  and  for  a  perpetual  injunction 
against  the  judgments  recovered  for  the 
benefit  of  Charles  Hughart,  and  against 
any  further  proceedings  upon  the  decree 
in  his  favor  under  which  the  sale  was 
made ;  that  said  decree  might  be  pronounced 
fraudulent  and  void ;  that  the  land  in  ques- 
tion might,  at  a  proper  time,  be  decreed  to 
be  sold  for  the  satisfaction  of  the  judg- 
ment against  the  plaintiff,  for  the  pur- 
chase money  due  from  Young;  and  that 
the  court  would  grant  other  and  general 
relief.  An  order,  granting  the  injunction 
against  all  further  proceedings  upon  the 
three  judgments  and  the  executions  thereon, 
was  granted  on  the  twentieth  November 
1849. 

On  the  16th  day  of  May  1850,  the  defend- 
ant Charles  Hughart  filed  his  answer.  He 
admits  the  pendency  of  the  suits  mentioned 
in  the  bill,  relies  on  the  validity  of  the 
proceedings  therein,  and  denies  the  plain- 
tiff's right  to  question  them.  He  denies 
that  he  could  be  in  any  wise  affected  by  the 
suits  of  Young  v.  Hughart,  McClung  et  als. ; 
insists  that  he  did  procure  the  money  to 
pay  off  the  deed  of  trust,  at  his  father's 
instance,  to  the  agents  of  Boardman ;  that 
he  was  to  retain  and  did  retain  the  deed  of 
trust  and  bonds  for  his  own  indemnity ; 
and  that  he  had  never  been  repaid  his  ad- 
vances. 

He  further  insists,  that  as  the  title  was 
conveyed  by  order  of  Greenbrier  Superior 
court,  by  Joel  McPherson,  commissioner, 
to  George  Hughart  on  the  11th  July  1843, 
which  was  during  the  pendency  of  the  suit 
of  Charles  Hughart  to  enforce  his  lien,  it 
was  competent  for  the  Fayette  Superior 
court  to  decree  the  sale  of  that  title  in  the 
latter  suit;  but  that  whether  a  good  title 
could  be  made  under  that  decree  to  the  plain- 
tiff or  not,  is  immaterial ;  that  he  the 

349  said  Charles   was  not  *a  warren ter  of 
the    title;    that    the   plaintiff  bought 

at  his  own  risk;  that  the  maxim  of  caveat 
emptor  applied  tQ  him,  and  he  was  not  en- 
titled to  equitable  relief.  He  admits  the 
insolvency  of  his  father  G«orge  Hughart  de- 
ceased. He  denies  all  fraud.  And  he  denies 
and  pleads  to  the  jurisdiction  of  the  court. 

On  the  10th  day  of  September  1850  the 
following  decree  was  rendered:  "Upon  the 
motion  of  the  defendant  Hughart,  it  is  or- 
dered that  the  injunction  hereinbefore 
awarded  to  the  plaintiff  restraining  the 
collection  of  the  judgments  at  law  in  the 
bill  mentioned,  be  and  the  same  is  hereby 
dissolved. 

On  the  petition  of  the  plaintiffs  respec- 
tively, this  court  granted  them  appeals 
from  the  decrees  of  the  3d  of  April  1848  in 
the   first,    and  of  the  23d  of  October  1849 
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in  the  first   and  second  causes,  and  of  the 
10th  of  September  1850  in   the   third  cause. 

Johnson  and  Johnston,  for  the  appellants. 
Price,  for  the  appellees. 

LEKi  J.»  delivered  the  opinion  of  the 
court. 

It  appears  to  this  court  that  the  several 
grounds  of  objection  successively  taken  by 
Uie  intestate  of  the  appellant  £U3ins,  and 
upon  which  he  sought  to  arrest  the  collec- 
tion of  his  bonds  for  the  purchase  money 
of  the  land  bought  of  George  Hughart 
and  assigned  to  the  appellee  McClung,  prior 
to  the  decree  of  the  19th  of  October  1842, 
on  the  original  bill  of  the  said  Young 
against  George  Hughart  and  others,  and 
the  cross  bill  tiled  in  that  cause  by  the  ap- 
pellee McClung,  were  either  unsupported  by 
proof  or  successfully  removed  by  the  meas- 
ures adopted  by  the  parties  interested,  as  dis- 
closed by  the  record  of  said  cases.  The  loss 
of  a  portion  of  the  land,  including  a  valuable 
coal  bank,  by  reason  of  an  outstanding 
paramount  title,  was  wholly  unsupported 
by  proof;  and  in  fact  the  equity 
350  *set  up  in  the  original  bill  upon  that 
foundation  was  not  relied  upon  by 
the  said  Young  in  his  supplemental  bill. 
The  encumbrance  which  it  was  charged 
rested  upon  the  land  by  reason  of  the  vend- 
or's lien  for  the  unpaid  balance  of  pur- 
chase money  due  to  the  said  Boardman 
from  George  Hughart,  Young's  vendor,  was 
effectually  removed  by  the  payment  of 
that  balance  by  the  said  Charles  Hughart 
for  and  in  the  name  of  his  father,  to 
John  A.  North,  the  agent  of  the  said 
Boardman,  in  October  1836.  And  the 
diflScnlty  which  had  been  interposed, 
founded  upon  the  defective  character  of  the 
conveyance  from  Joseph  F.  Caldwell,  as 
the  agent  and  attorney  in  fact  of  the  said 
Boardman,  for  the  land  in  controversy  to 
George  Hughart,  was  met  by  the  cross  bill 
filed  by  William  McClung  convening  the 
said  Young,  George  Hughart  and  the  exec- 
utors and  heirs  at  law  of  the  said  Board- 
man  (who  had  in  the  mean  time  departed 
this  life)  before  the  court,  with  a  view  to 
obtain  by  its  decree  a  new  and  perfect  con- 
veyance of  the  legal  title  to  the  land  from 
the  heirs  of  the  said  Boardman  to  the  said 
George  Hughart,  and  through  him  to  vest 
the  same  in  the  said  Young.  And  all  the 
questions  which  had  been  raised  by  the  said 
Young  in  his  original  and  amended  and 
supplemental  bills  touching  his  obligation 
to  complete  the  contract  for  the  purchase  of 
the  said  land  from  the  said  George  Hugh- 
art,  and  to  pay  the  bonds  given  by  him 
for  the  purchase  money  therefor,  which  had 
been  assigned  to  the  said  McClung,  must  be 
regarded  certainly,  as  between  the  said 
Young  on  the  one  hand  and  the  said  George 
Hughart  and  McClung  on  the  other,  as 
finally  and  forever  settled  and  adjudicated 
bv  the  decree  of  the  19th  of  October  1842. 
That  decree  affirmed  that  the  alleged  loss 
of  part  of  the  land,  including  the  coal  bank, 
bj  reason,  of  an  outstanding  paramount 
title  thereto,    was   not  sustained  by  proof; 


and  that  if  it  had  been  proven,  it  was 

351  a  claim  sounding  *purely  in  damages, 
and  not  the  subject  of  relief  in  a  court 

of  equity ;  and  that  the  clouds  which  rested 
upon  the  title  to  the  land  by  reason  of  the 
matters  alleged  in  the  bills  had  been  re- 
moved, and  that  a  good  title  could  then  be 
had  to  the  same,  for  which  due  provision 
was  thereby  made. 

It  further  appears  to  this  court  whether 
the  appellant  Bowyer,  the  surety  of  the 
said  Young  in  the  forthcoming  bonds  given 
by  him  upon  the  judgments  upon  his  three 
bonds,  for  the  purchase  money  of  the  said 
land,  assigned  to  the  said  McClung,  not 
being  a  party  in  either  of  the  causes  in 
which  the  decree  of  the  19th  of  October 
1842  was  pronounced,  was  or  was  not  bound 
by  that  decree,  is  a  question  not  material 
to  be  decided  in  these  causes;  because  if 
it  be  affirmed  that  the  said  appellant  Bow- 
yer did  not  so  stand  in  privity  with  his 
principal  Young,  b3'  virtue  of  such  his 
suretyship  as  aforesaid,  as  to  be  concluded 
by  the  decree  of  the  19th  of  October  1842, 
even  in  the  two  cases  commenced  and  pros- 
ecuted by  him  conjointly  with  Young,  and 
after  his  death  with  his  administrator, 
who  were  concluded  by  that  decree,  yet  it 
appears  that  the  original  and  supplemental 
bills  of  the  said  Bowyer  and  Young,  filed 
in  the  Circuit  court  of  Fayette,  and  subse- 
quently transferred  to  the  Circuit  court  of 
Greenbrier,  and  the  original  bill  filed  by 
the  appellants  Bowyer  and  Young's  ad- 
ministrator, in  the  Circuit  court  of  Green- 
brier in  March  1847  (which  constitute  the 
two  cases  in  those  names  now  in  judgment), 
exhibit  copies  of  the  proceedings  of  the  case 
of  the  said  Young,  and  the  cross  bill  of 
McClung,  which  resulted  in  the  decree  of 
the  19th  of  October  1842,  and  also  of  the 
case  of  Charles  Hughart  against  the  said 
George  Hughart  and  Joseph  H.  Caldwell, 
and  they  are  expressly  made  part  and  par- 
cel of  these  cases.  Thus  the  court  on  the 
hearing  of  these  causes,  on  the  23d  of  Oc- 
tober 1849,'  had  all  the  proceedings  in 

352  the  *other  causes  before  it  expressly 
made     part   of    these    causes   by    the 

appellants  Bowyer  and  Young  themselves, 
presenting  all  the  facts  and  circumstances 
of  the  whole  case,  and  was  called  upon  to 
decide  as  between  Young  and  Bowyer  on 
the  one  hand,  and  George  Hughart  and 
McClung  on  the  other,  the  same  questions 
which  had  been  determined  by  the  decree 
of  October  1842,  between  the  latter  and  the 
said  Young,  together  with  another  question 
presently  to  be  noticed  upon  the  same  state 
of  facts  and  proofs,  though  presented  in  a 
somewhat  different  state  of  pleadings ;  and 
if  the  court  was  right  in  its  adjudication 
of  those  questions  by  its  decree  of  the  19th 
of  October  1842,  as  in  the  opinion  of  this 
court  it  was,  it  did  not  err  in  coming  to 
the  same  conclusions  in  the  decree  of  the 
23d  of  October  1849.  It  is  true  these  causes 
were  heard  in  part  upon  a  demurrer  to  the 
amended  and  supplemental  bills  in  the  one 
case,  and  a  demurrer  to  the  original  bill  in 
the  other;  and   it  may   be   said  that  those 
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bills  upon  their  own  allegations  showed 
ample  equity,  and  a  proper  case  for  relief, 
and  that  the  demurrers  therefore  should 
have  been  overruled  and  the  defendants  put 
to  answer  as  to  the  facts.  But  considering 
the  allegations  of  these  bills  in  the  connec- 
tions which  they  themselves  establish  with 
the  other  causes,  and  as  illustrated  by  all 
the  facts  and  circumstances  of  the  whole 
controversy  thus  invoked  into  these  causes, 
it  appears  to  this  court  that  the  whole  case 
might  have  been  as  safely  and  correctly 
passed  upon  by  the  court,  and  the  legal 
effect  of  those  facts  and  circumstances  as 
accurately  perceived  and  determined  as  if 
the  same  had  been  presented  to  the  court 
by  full  answers,  stating  all  the  facts  again 
in  terms. 

Thus   in   effect   it   appears   to  this  court 
that  after  the  decree  of  the  19th  of  October 
1842,    there    remained    for   discussion     be- 
tween   these  parties  but  the  single  question 
presented     by   the  claim   of  Charles 

353  Hughart,    to   *be    substituted   to   the 
rights  of  Boardman  and  his  lien  upon 

the  said  land,  by  virtue  of  the  payment 
made  by  him  to  North,  the  agent  of  Board- 
man,  of  the  balance  of  the  purchase  money 
due  from  6«orge  Hughart  in  October  1836. 
And  it  appears  to  this  court  that  this 
claim  of  the  said  Charles  Hughart  was 
without  any  just  foundation  whatever; 
that  the  said  payment  made  by  him  to 
North  was  for  and  in  the  name  and  behalf 
of  his  father,  the  said  George  Hughart,  and 
for  the  very  purpose  of  satisfying  the  debt 
due  to  the  said  Boardman,  and  extinguish- 
ing the  lien  which  he  might  otherwise  as- 
sert upon  the  land;  and  thus  facilitate  the 
collection  of  the  bonds  of  Young,  which  had 
been  assigned  by  his  father  to  the  said 
McClung.  And  that  therefore  no  lien  was 
created  by  subrogation  or  otherwise  in 
favor  of  the  said  Charles  Hughart,  upon  the 
said  land,  by  reason  of  such  payment,  at 
least  against  the  said  Young,  the  purchaser, 
and  McClung,  the  holder  of  the  bonds  as- 
signed by  the  said  George  Hughart.  And 
thus  as  the  said  Young  could  successfully 
resist  any  attempt  on  the  part  of  the  said 
Charles  Hughart  to  set  up  any  such  lien,  the 
mere  claim  on  his  part  did  not  constitute 
any  sufficient  ground  for  the  interference 
of  the  court  of  equity  to  stay  the  collection 
of  the  purchase  money. 

It  further  appears  to  this  court  that  this 
claim  of  the  said  Charles  Hughart  to  a 
lien  upon  the  said  land  for  the  amount  of 
purchase  money  paid  by  him  to  North, 
was  in  no  sort  established  as  against  the 
said  Young  and  the  said  McClung,  nor  in 
any  degree  strengthened  by  the  bill  filed 
by  him  against  the  said  George  Hughart 
and  the  said  Joseph  H.  Caldwell  to  assert 
said  lien,  and  the  decree  pronounced  in  his 
favor  for  sale  of  the  land,  on  the  4th  of 
April  1844.  To  this  cause  the  said  Young 
and  McClung  were  no  parties,  and  they 
could  not  be  bound  by  the  acts  or  omis- 
sion of  the  said  George  Hughart  after 

354  the  sale   of   the  *land   by  him  to  the 
said  Young,  and  after  his  assignment 


of  Young's  bonds  to  McClung,  or  by  the  de- 
cree which  the  said  Charles  Hughart  was 
thereby  enabled  to  obtain.  The  record  of 
this  decree  as  against  them,  could  only 
serve  to  prove  the  fact  that  such  decree  had 
been  rendered  and  the  legal  consequences 
of  that  fact,  and  was  not  evidence  of  its 
legal  antecedents  or  the  facts  or  rights  in 
virtue  of  which  it  was  pronounced.  It  was 
as  it  respects  them,  res  inter  alios  acta. 
And  thus  it  created  no  other  or  better 
equity  in  favor  of  the  said  Young  upon 
which  to  resist  the  collection  of  the  pur- 
chase money  claimed  by  McClung,  than  did 
the  naked  and  unfounded  claim  of  Charles 
Hughart  unaided  by  a  bill  or  a  decree. 
It  is  true  it  does  appear  that  the  deed  from 
the  commissioner  Joel  McPherson  to  the 
said  George  Hughart,  and  that  from  tHe 
latter  to  the  said  Young  for  the  land  in 
question,  were  both  executed  after  the  in- 
stitution of  the  suit  of  the  said  Charles 
Hughart  and  during  its  pendency ;  and  it 
may  be  said  that  the  said  Young  quoad 
that  suit  must  be  regarded  as  a  pendente 
lite  purchaser,  and  as  taking  the  land  sub- 
ject to  the  decree  to  be  pronounced  in  that 
cause.  But  it  is  to  be  observed  that  al- 
though these  deeds  were  made  after  the  suit 
of  Charles  Hughart  had  been  commenced, 
they  were  executed  in  virtue  of  contracts 
made  long  anterior,  passing  the  equitable 
title,  and  of  a  decree  of  a  court  of  compe- 
tent jurisdiction  giving  effect  to  and  en- 
forcing those  contracts,  and  that  that  decree 
directing  those  deeds  to  be  executed,  vras 
pronounced  before  the  institution  of  said 
suit,  assuming,  although  the  record  does 
not  show  the  precise  time,  that  the  bill 
of  the  appellant  Bowyer  and  the  answer 
of  Charles  Hughart  thereto,  correctly  state 
that  Charles  Hughart's  bill  was  filed  in 
November  1842.  It  may  therefore,  with 
great  reason  and  justice,  be  insisted  that 
the  deeds  to  George  Hughart  and  Young-, 

when  executed,  had  relation  back  to 
355      the  dates  of  the  ^respective  contracts 

in  virtue  of  which  they  were  decreed » 
or  at  least  to  the  date  of  the  decree,  and  that 
the  said  Young  is  not  therefore  to  be  af- 
fected by  the  consequences  attending  a  pur- 
chase pendente  lite  in  other  cases,  but  is  to 
be  held  entitled  in  equity  to  protection 
against  any  claim  set  up  on  that  principle 
under  Charles  Hughart's  decree. 

But  there  is  another  view  in  which,  as  it 
appears  to  this  court,  the  said  Young  could 
successfully  resist  any  pretensions  set  up 
against  said  land  by  virtue  of  Charles 
Hughart's  decree.  Charles  Hughart's  suit 
was,  as  disclosed  by  the  facts  in  evidence 
in  these  cases,  commenced  and  prosecuted, 
and  the  decree  obtained,  under  such  circum- 
stances of  suggestion  of  falsehood  and  sup- 
pression of  truth,  of  imposition  practised 
on  the  court  by  which  it  was  rendered,  and 
of  confederacy  and  collusion  with  the  de- 
fendant George  Hughart,  that  the  said  de- 
cree may  and  must  of  necessity,  for  the 
protection  of  the  rights  of  Young  and  Mc- 
Clung, be  held  wholly  inoperative  and  in- 
effectual as  to  them.     George  Hughart,    in 
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Ms  answer  to  Yottng''s  first  Greenbrier  bill» 
admits  that  there  was  a  balance  of  pur- 
chase money  due  from  him  to  Boardman, 
but  states  his  wish  and  intention  to  dis- 
charge it  in  due  time,  so  as  to  secure  a  good 
title  to  the  complainant,  and  repels  the 
charge  made  in  the  bill  that  he  had  ever 
intimated  a  contrary  intention ;  and  he  de- 
nies that  Young  had  ever  requested  him  to 
pass  over  his  bonds  for  the  benefit  of 
Boardman.  Charles  Hughart,  in  his  an- 
swer to  Bowyer's  bill,  admits  that  he  was  in- 
strumental  in  aiding  his  father  to  pay  ofi^ 
the  debt  due  Boardman,  and  he  took  from 
North  a  receipt  endorsed  on  the  deed  of 
tmst  purporting  that  the  money  had  been 
received  of  George  Hughart,  transmitted 
through  or  by  the  hands  of  Charles  Hugh- 
art.  It  is  clear  that  he  knew  of  the  pend- 
ency of  the   suits  in  Greenbrier,  and  that 

the   object  of  paying  the   money   to 
356     North   was  *to  settle  the  difficulty  by 

reason  of  this  outstanding  balance  of 
pnrchase  money,  and  show  his  father  en- 
titled to  a  clear  title  to  the  land ;  and  this 
object  he  actively  aided  to  accomplish. 
For  upwards  of  six  years  after  he  had  ac- 
qnired  his  alleged  right  by  substitution,  and 
until  after  the  object  of  getting  rid  of  the 
Greenbrier  suits  and  relieving  his  father 
from  any  liability  on  his  assignment  of 
the  bonds  to  McClung  had  been  accom- 
plished by  the  decree  of  the  19th  of  October 
1842,  or  until  such  a  liability  had  become 
of  no  consideration  by  reason  of  the  insol- 
vency of  the  said  George  Hughart,  he  re- 
mains, as  far  as  is  disclosed  by  the  records 
in  these  cases,  perfectly  silent  upon  the 
subject  of  his  supposed  claim;  but  very 
shortly  after  this  decree  was  rendered  he 
files  his  bill  alleging  that  the  payment  made 
bj  him  was  on  his  own  account,  at  the  re- 
quest of  his  father,  but  with  an  agreement 
that  he  was  to  hold  the  deed  of  trust  for  his 
indemnity.  To  this  bill  he  makes  neither 
the  executors  of  Boardman,  to  whom  the 
debt  would  have  been  payable  if  not  paid, 
and  to  whose  rights  he  claimed  to  be  en- 
titled by  subrogation,  nor  his  heirs  at  law, 
in  whom  the  legal  title  to  the  land  still 
remained,  nor  the  said  Young,  the  pur- 
chaser in  possession,  nor  the  said  McClung, 
the  assignee  of  Young's  bonds,  parties 
defendants,  though  the  only  persons  really 
interested;  those  whom  only  he  did  name 
as  defendants,  George  Hughart  and  Joseph 
Caldwell  having  no  interest  whatsoever 
that  could  prompt  them  to  make  any  defence. 
Of  the  history  of  the  whole  affair  and  of 
the  facts  showing  the  propriety  of  mak- 
ing the  persons  named  parties  defendants 
in  the  cause,  it  cannot  be  supposed  for  a 
moment  he  was  not  fully  conusant.  Indeed 
be  does  not  deny  in  his  answer  knowledge 
of  any  of  them.  George  Hughart,  though 
conusant  of  all  the  facts,  makes  no  answer 
or  disclosure  in  the  cause.     Though  he  had 

taken  the  benefit  in  the  Greenbrier 
^7     *cases   of   the  payment  to  North  as  a 

payment  made  by  himself  with 
money  transmitted  by  or  through  Charles 
Hnghart,     and   serving    to  extinguish   the 


debt  and  the  lien  on  the  land,  and  though 
he  could  have  shown  who  the  parties  really 
interested  were,  yet  he  remains  profoundly 
silent,  and  the  said  Charles  Hughart  is 
enabled  to  obtain  a  decree  for  the  amount 
of  his  claim  and  for  a  sale  of  the  land. 
But  considering  all  the  facts  and  circum- 
stances disclosed  by  the  record  attending 
the  institution  and  prosecution  of  that  suit, 
it  appears  to  this  court  that  the  claim  of 
the  said  Charles  Hughart  to  a  lien  on  said 
land  could  not  in  good  faith  be  preferred, 
that  it  was  without  just  foundation,  that 
there  was  concealment  of  facts  which  he 
ought  to  have  disclosed  and  suggestion  of 
matters  not  founded  in  truth,  that  there 
was  concert  of  action  and  collusion  between 
him  and  the  said  George  Hughart,  and  that 
the  persons  really  interested  who  should 
have  been  made  parties  were  improperly 
omitted;  and  that,  therefore,  the  decree 
thus  obtained  cannot  in  equity  and  good 
conscience  be  permitted  to  affect  any  who 
might  be  aggrieved  and  defrauded  thereby ; 
but  must  be,  whenever  and  wherever  neces- 
sary to  protect  the  rights  of  the  said  Young 
and  McClung,  held  invalid  and  ineffectual. 
That  a  decree  obtained  by  fraud,  imposition 
or  collusion,  will  be  held  ineffectual  and 
relieved  against  for  the  benefit  of  those 
who  were  defrauded,  is  a  doctrine  well  sus- 
tained by  authorities.  Richmond  v.  Tay- 
leur,  1  P.  Wms.  734;  Bamesly  v.  Powel, 
1  Ves.  sen.  119;  Reigal  v.  Wood,  1  John. 
Ch.  R.  402 ;  Bradish  v.  Gee,  1  Amb.  R.  229, 
1  Madd.  Chy.  300.  And  in  the  case  of  Gif- 
ford  V.  Hort,  1  Sch.  &  Lef.  386,  it  was  de- 
clared by  the  lord  chancellor  to  be  a  fraud 
and  imposition  upon  the  court  to  fail  to 
bring  parties  known  to  be  interested  before 
the  court,  and  that  a  decree  under  such 
circumstances  would  not  have  any  effect  to 
defeat  the  rights  of  such  parties. 
358  *Thus  it  appears  to  this  court  that 
the  said  Young  had  full  and  ample 
means  of  defence  against  any  claim  that 
might  be  set  up  to  or  against  the  land  pur- 
chased by  him  of  George  Hughart,  founded 
on  the  decree  of  Charles  Hughart,  whenever 
and  in  whatever  form  preferred ;  and  that 
the  mere  possibility  that  some  such  un- 
founded claim  might  be  set  up  constituted 
no  sufficient  ground  for  the  interference 
of  the  court  to  delay  the  collection  of  the 
purchase  money,  which  had  been  assigned 
to  the  said  McClung. 

It  further  appears  to  this  court  that  not- 
withstanding the  decree  in  favor  of  Charles 
Hughart  for  the  sale  of  said  land  may 
and  must  be  held  invalid  and  ineffectual 
as  against  Young  and  McClung,  for  the 
reasons  which  have  been  assigned,  yet  it 
by  no  means  follows  that  the  same  is  in 
like  manner  to  be  held  void  as  against  the 
appellant  Bowyer;  but  that  whether  he 
can  now  be  relieved  against  the  conse- 
quences of  his  own  voluntary  act  in  pur- 
chasing said  land  at  the  sale  under  that 
decree,  by  reason  of  the  character  imputed 
to  Charles  Hughart's  suit,  is  a  question 
admitting  of  and  requiring  a  different  con- 
sideration.    In     England     it     seems     that 
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where  lands  are  decreed  to  be  sold  by  the 
Court  of  chancery,  the  court  in  most  in- 
stances undertakes  to  sell  a  good  title,  and 
therefore  it  is  common  to  make  a  reference, 
to  see  if  a  good  title  can  be  made  to  the 
purchaser;  and  he  will  not  be  compelled  to 
take  one  that  is  defective.  Marlow  v. 
Smith,    2   P.    Wms.    198;  Shaw  v.  Wright, 

3  Ves.  R.  22;  Coffin  v.  Cooper,  14  Ves.  R. 
205;  Coop.  Rep.  138;  Sugden  on  Vend. 
105,  i  21 ;  113,  I  4^ ;  Daniels'  Chan.  Pr. 
1455.  In  Virginia  the  course  has  been  dif- 
ferent. Here,  as  to  all  judicial  sales,  the 
maxim  caveat  emptor  strictly  applies. 
The  court  undertakes  to  sell  only  the  title, 
such  as  it  is,  of  the  parties  to  the  suit, 
and  it  is  the  duty  of  the  purchaser  to  as- 
certain for  himself  whether  the  title  of  these 

parties   may   not  be  impeached  or  su- 

359  perseded   by   *somc   other   and   para- 
mount   title;    and    if   he    have   just 

grounds  of  objection  for  want  or  defect  of 
title,  he  should  present  them  to  the  court 
before  the  confirmation  of  the  report  of  the 
sale.  Threlkelds  v.  Campbell,  2  Gratt. 
198 ;  Worsham  v.  Hardaway,  5  Gratt.  60. 
The  same  rule  would  seem  to  be  recognized 
in  Maryland.  Brown  v.  Wallace,  4  Gill, 
and  John.  479;  Ridgly  v.  Gartrell,  3  Har. 
and  McH.  440;  The  Monte  Alleger,  9 
Wheat.  R.  644;  Finley  v.  U.  S.  Bank,  11 
Wheat.  R.  304.  And  it  is  not  only  the 
duty  of  the  purchaser  to  look  to  the  title  of 
the  parties  in  the  cause,  but  also  to  see 
that  all  who  have  an  interest  in  the  prop- 
erty and  whose  rights  ought  to  be  bound 
by  the  decree,  have  been  made  parties, 
and  have  been  so  concluded  by  the  decree 
under  which    he  buys.     Brown  v.  Wallace, 

4  Gill,  and  John.  479,  opinion  of  Bland, 
chancellor;  S.  C,  2  Bland's  Ch.  R.  585, 
600;  Bonnett  v.  Hamill,  2  Sch.  and  Lef. 
577.  The  Court  of  chancery  employs  its 
officer  to  investigate  titles,  but  does  not 
warrant  them.  Toulmin  v.  Steere,  3 
Meriv.  R.  223,  Lrord  Chancellor  Eldon's 
opinion.  Now  if  the  maxim  caveat  emptor 
should  apply  in  the  ordinary  case  of  a  ju- 
dicial sale  in  which  the  purchaser  might 
or  might  not  have  knowledge  of  the  facts 
not  disclosed  in  the  case  in  which  the  de- 
cree was  rendered,  but  which  might  be  nec- 
essary to  determine  who  should  be  the 
proper  parties,  and  whether  any  and  what 
title  would  pass  by  the  sale,  it  should  cer- 
tainly be  applied  with  still  greater  strin- 
gency where  it  appears  that  the  purchaser 
must  have  had  conusance  of  all  the  facts 
and  circumstances  within  the  particular 
case  and  without,  which  were  necessary 
to  determine  the  operation  and  effect  of 
the  decree.  If  ordinarily  a  clear  and 
strong  case  should  be  made  to  entitle  a 
purchaser  to  relief  against  his  contract 
under  a  judicial  sale,  after  the  report  of 
sale   has   been   confirmed  by  the  court,  the 

appellant  Bowyer  would   seem   to  be 

360  urgently   called  *on  to  make  out  such 
a   case   here.     It   is   insisted   that  he 

does  make  out  such  a  case  by  showing  that 
the  decree  under  which  he  bought  was 
obtained   by   fraud   and    collusion,    and   is 


therefore   void;  and  he  alleges  that  he  was 
ignorant  at  the  time  of  his  purchase  of  the 
fraudulent    character  of   the    said   decree, 
and   has  only  since  discovered  that  he  can 
acquire   no   title   under  said  purchase;  and 
thus   it   is   intended   to  be  inferred  why  he 
did  not  object  to  the  commissioner's   report 
of  the  sale.     It  appears  that  Charles  Hugh- 
art's  decree   was   rendered   on    the   4th    of 
April   1844 ;  the   sale  was  made  on  the  11th 
of  July   1844,  and  on  the  2d  September  1844 
was   reported   to   the   court,    together  with 
the  bonds  of  Bowyer  and   his  sureties  for 
the   purchase  money,    and    in   the   reg^ular 
course  of   business   was  confirmed  without 
objection  on  the  part  of  Bowyer,  and  a  deed 
directed  to  be  made  to  the    purchaser,  and 
leave   given   the   complainant  to  withdraw 
and  collect   the   bonds.     The  said   Bowyer 
had   become   the   surety  of  the  said  Young 
in   forthcoming   bonds   on   all  of  the  three 
judgments  recovered   against  him   by   the 
said   McClung,   and  thus  had  become  liable 
for  the  whole  of  the  unpaid  purchase  money 
for  the   land,  with  interest  and   costs.     As 
far  back  as   October  1835,  he  knew  of  the 
pendency  of  the  two  injunction  bills  which 
had    been    filed    by    Young   in    the  Circuit 
court    of  Greenbrier,    to   stay   proceedings 
on   the   two  judgments  recovered    against 
him   in    that  county,    and   to  obtain  relief 
against   the  contract   made  by  him  for  the 
purchase  of  the   land  of   George   Hughart ; 
for   in   that   month   the   bill   filed   by    him 
and  Young  conjointly,  in  the  Circuit  court 
of  Fayette  county,  is  prepared  and  sworn  to, 
for    the    purpose    of  staying    proceedings 
on    the   third  judgment,  the  Fayette  judg- 
ment, upon  the  grounds  and  equities  therein 
set  up;  and   in   that    bill  he  refers  to  the 
two  Greenbrier  injunctions  and  the  proceed- 
ings  therein,    and   makes   them  part 
361      thereof.     *An   injunction  is  obtained 
on  that  bill  to  the  Fayette  judgment; 
and  the  case  is  then  suffered  by  Young  and 
Bowyer  to    sleep  upon   the  docket    of   the 
Fayette   court  until  after  the  decree  of  the 
19th  of  October  1842,  dissolving  the  injunc- 
tions and  dismissing  the  bills  in  the  Green- 
brier case.     The   grounds  of  equity  set  up 
in    the   Fayette   injunction     bill   were    the 
same  as   those   alleged   in   the   Greenbrier 
bills;  and   after   they   had  been  dismissed, 
and   the   supposed   equities   which  they  set 
up   had  failed,  the  said  Young  and  Bowyer 
then  filed  a  supplemental  bill  to  their  orig- 
inal bill  in  the  Fayette  court,  setting  up, 
as    a    new   ground    for  relief   against   the 
contract   for  the   purchase  of  the  land,  the 
alleged  claim  of  Charles  Hughart  to  a  lien, 
and   the  decree   which  he  had  obtained  for 
the   sale   of   the  land,  the  purchase  thereof 
by    the   said  Bowyer,  and  the  coniirmation 
of  the  sale.     It  is  plain  that  the  reason  why 
the    Fayette    case  of  Young  and     Bowyer 
was   suffered   to  sleep  on   the  docket  from 
April    1836,    until    after    the   decree  of  the 
19th  of  October  1842  on  the  Greenbrier  case, 
was   that  the  parties  were  awaiting  the  de- 
cision   in    that   case   of  the  same  questions 
and  liabilities  involved  in  the  Fayette  bill. 
Bowyer   was  liable  for   the   whole  debt  as 
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snretj;  he  knew  of  the  pendency  of  the 
Greenbrier  bills,  the  object  of  which  was 
to  rescind  the  contract,  and  in  effect  thus 
relieve  him  of  all  liability;  the  land  was 
in  Greenbrier  county  till  the  formation  of 
the  county  of  Fayette,  and  until  the  same 
event,  it  may  be  inferred  that  both  Bow- 
yer and  Young-  were  citizens  of  Greenbrier 
connty,  and  that  they  continued  for  some 
time  after  citizens  of  Payette ;  the  counsel 
prosecuting^  Bowyer  and  Young's  bill  in 
Fayette  connty,  appears  to  be  the  same 
counsel  who  was  prosecuting  Young's  in- 
junction bills  in  Greenbrier;  Bowyer  was 
awaiting  the  decision  in  these,  by  which 
bis  liability  might  be  wholly  discharged ; 
and   under  all   the   circumstances    it 

362  would   seem   impossible    *to    believe 
that  he   was  not  during  the  pendency 

of  those  cases  kept  duly  advised  by  the 
counsel  in  all  the  cases,  his  own  with  the 
rest,  of  their  progress,  and  upon  their  de- 
termination of  the  facts  and  circumstances 
vrhich  brought  about  so  adverse  a  result, 
and  which  it  might  be  expected  would  be 
followed  by  a  similar  result  in  the  Fayette 
case,  setting-  up  the  same  equities  and  pre- 
tensions. It  is  not  certainly  shown,  and 
can  be  but  matter  of  inference,  that  Bowyer 
was  apprised  of  the  pendency  of  Charles 
Hnghart's  suit  prior  to  the  decree;  but  it 
is  certain  that  he  was  apprised  of  the  suit 
and  the  decree  before  and  at  the  time  of 
the  sale  of  the  land  by  the  sheriff.  And 
it  has  been  shown  that  he  must  have  been 
fully  advised  of  all  the  facts  and  circum- 
stances bearing  upon  Charles  Hughart's 
claim  and  the  state  of  the  title  to  the  land, 
by  which  he  would  be  fully  enabled,  upon 
a  proper  examination  of  Charles  Hughart's 
case,  to  ascertain  the  futility  of  his  pre- 
tensions, the  want  of  the  proper  parties  to 
the  cause,  and  the  fraudulent  character  of 
his  whole  proceeding.  Yet  though  deeply 
interested,  because  the  decree  subjected  to 
sale  the  very  land  to  which  alone  he  could 
look  for  indemnity  against  his  liability  as 
surety  of  the  said  Young,  in  a  debt  then 
amounting,  with  interest  and  costs,  to  600 
dollars  perhaps  or  upwards,  he  applies  for 
no  injunction,  nor  takes  any  other  meas- 
ure to  arrest  the  sale,  but  encourages  it  by 
becoming  a  bidder,  and  at  length  becomes 
the  purchaser  himself,  at  the  reduced  price 
of  258  dollars  66  cents,  and  for  that  amount 
in  installments  he  gives  bonds  and  security, 
as  required  by  the  decree ;  the  sale  is  re- 
ported to  the  court,  and  in  the  regular 
course  of  business  confirmed  by  the  court, 
without  objection  on  his  part  upon  any 
^und  whatever.  Shortly  after  this  has 
been  done,  the  said  Young  and  Bowyer  file 
their  supplemental  bill  in  the  Fayette  case, 
setting     up    the   supposed    loss   and 

363  'eviction   of   the   land   under  Charles 
Hughart's  decree  and   the    purchase 

by  Bowyer,  and  praying  the  court  totally 
to  rescind  the  contract  between  Young  and 
George  Hug-hart,  to  enjoin  perpetually  the 
judgment  in  that  court  for  a  part  of  the 
purchase  money,  and  to  decree  in  favor  of 
Young  for  the   amount  which  he   had  al- 


ready paid  upon  the  contract :  and  this  was 
followed  at  intervals  by  two  new  original 
bills  filed  in  the  Greenbrier  court,  praying 
new  injunctions  to  the  two  Greenbrier 
judgments,  the  first  by  Young  in  his  own 
name,  the  other  by  Bowyer,  and  the  appel- 
lant Bdins  as  administrator  of  the  said 
Young,  who  had  in  the  mean  time  de- 
parted this  life,  and  as  alleged  by  Bowyer 
totally  insolvent;  and  asking  the  same 
relief  as  in  the  supplemental  bill  filed  in 
Fayette. 

Now,  the  question  at  once  presents  itself, 
why  did  not  Bowyer,  if  he  was  aware  of 
the  pendency  of  Charles  Hughart's  suit, 
take  some  steps  to  arrest  a  case,  the  object 
of  which  was  to  subject  to  another  but 
unfounded  claim,  the  very  land  to  which 
alone  he  could  look  for  indemnity  against 
the  heavy  liability  which  he  had  incurred 
as  surety  for  Young,  who  was  wholly  in- 
solvent? Or  if  he  was  ignorant  of  the  pend- 
ency of  this  suit  prior  to  the  rendition  of 
the  decree,  why  did  he  not  seek  by  an  in- 
junction or  otherwise  to  prevent  a  sale  of 
the  land  till  he  could  have  an  opportunity 
of  contesting  Charles  Hughart's  claim? 
Or  having  failed  to  adopt  a  measure  of 
that  kind,  why  did  he  encourage  the  sale 
by  becoming  a  bidder,  buy  in  the  land 
himself,  and  suffer  the  sale  to  be  con- 
firmed by  the  court  without  objection  of 
any  kind?  The  ready  and  satisfactory  an- 
swer, rendered  altogether  probable  b3'  the 
circumstances  disclosed  by  the  records,  is 
that  Bowyer  did  not  deem  it  advisable  or 
expedient  to  prevent  a  decree  and  a  sale  of 
the  land,  or  a  confirmation  of  the  sale.  He 
had  become  liable  for  the  whole  debt, 
amounting,  with  interest  and  costs  of 
364  various  suits,  to  *upwards  of  600  dol- 
lars. Young  was  in  insolvent  circum- 
stances if  living  at  the  time  of  Charles 
Hughart's  decree,  or  if  dead,  had  died  as 
Bowyer  alleges,  utterly  insolvent  (Bowyer 
says  Young  died  before  Charles  Hughart's 
decree  was  pronounced,  and  assigns  that 
as  one  reason  why  resistance  was  not  made 
to  the  proceeding;  but  this  must  be  incor- 
rect, because,  after  the  confirmation  of  the 
sale,  a  bill  was  filed  in  the  name  of  Young 
in  the  Greenbrier  court,  and  sworn  to  on 
the  1st  of  April  1845,  so  that  the  death  of 
Young  must  have  occurred  between  that 
date  and  the  3d  of  September  1846,  when 
it  was  suggested  on  the  record) :  all  the 
grounds  of  equity  prieviously  set  up  against 
the  enforcement  of  the  contract  had  failed, 
as  adjudicated  b3'  the  Greenbrier  decree, 
and  it  was  no  doubt  expected  that  it  would 
be  followed  by  a  similar  decree  in  the  Fay- 
ette case ;  and  Bowyer  must  have  seen  or 
thought  he  saw  in  Charles  Hughart's  decree 
the  material  of  a  new  and  perfect  equity, 
which  might  be  set  up  against  the  enforce- 
ment of  said  contract,  and  a  rescission 
thereof  operating  a  release  of  his  liability, 
so  long  in  vain  pursued,  at  length  by  this 
means  likely  to  be  accomplished.  To  ar- 
rest Charles  Hughart's  proceeding,  or  pre- 
vent a  sale  or  its  confirmation  by  the  court, 
would     of    course     destroy     this    nascent 
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equity  in  the  germ.  He  carefully  abstains 
from  doing  either;  and  after  the  supposed 
new  equity  had  become  fully  matured  by 
the  final  decree  confirming  the  sale  and 
directing  a  deed  to  be  made  for  the  land, 
he  loses  little  time  in  coming  forward  and 
setting  it  up,  conjointly  with  Young  as 
a  complete  answer  to  the  claim  for  the  pur- 
chase money,  and  for  the  completion  of  the 
contract.  That  ground  of  relief  proves 
equally  unavailing  with  those  previously 
relied  on,  and  upon  its  utter  failure,  as 
pronounced  by  the  decree  of  October  23d, 
1849,  and  immediately  thereafter,  to  wit, 
on   the  24th   of  November  1849,  and 

365  upwards  of  five  years  after  the  *con- 
firmation   of  the   sale  under  Charles 

Hughart's  decree,  he  turns  around  and  files 
this  bill,  seeking  to  be  relieved  from  his 
purchase  of  the  land  at  that  sale.  This  bill 
was  sworn  to  on  the  day  before  the  decree 
of  the  23d  of  October  1849,  but  seems  to 
have  been  evidently  prepared  in  anticipa- 
tion of  the  result  which  it  announced. 

It  appears  therefore,  to  this  court,  consid- 
ering the  conduct  of  the  parties  and  all  the 
circumstances  disclosed  in  these  cases,  that 
the  appellant  Bowyer  was  not  only  informed 
of  the  history  and  progress  of  the  Green- 
brier cases,  but  that  he  was  also  most  prob- 
ably apprised  of  the  pendency  of  Charles 
Hughart's  bill  and  of  its  nature  and  objects ; 
or  if  ignorant  of  these  before  the  decree  was 
pronounced,  yet  that  he  was  made  aware 
of  that  decree  in  full  time  to  have  taken 
measures  to  protect  himself  aga.inst  it;  and 
failing  in  so  doing,  and  bidding  in  the  land 
himself,  if  he  desired  to  assail  the  decree 
and  avoid  its  effect  as  to  himself,  it  was  his 
duty  to  bring  the  subject  before  the  court 
upon  the  return  of  the  report  of  the  sale  at 
the  latest,  and  to  seek  his  discharge  from 
his  purchase  on  the  ground  that  he  could 
get  no  title ;  at  that  time,  being  in  posses- 
sion, as  it  appears  to  this  court,  of  all  the 
facts  and  circumstances  which  would  be 
required  to  expose  the  fraudulent  character 
and  utter  futility  of  Charles  Hughart's 
pretensions.  And  it  further  appears  to  this 
court,  that  no  new  matter  not  known  to  the 
said  Bowyer  at  that  time  or  which  he  might 
not  most  readily  have  learned  by  proper  en- 
quiry, has  since  come  to  his  knowledge, 
excepting  that  disclosed  by  the  decree  of 
the  23d  of  October  1849,  pronouncing  the 
utter  insufficiency  and  failure  of  the  new 
equity  erected  upon  the  decree  of  Charles 
Hughart,  to  serve  the  purpose  of  offering 
effectual  resistance  to  the  completion  of  the 
contract  and  the  payment  of  the  purchase 
money.     That  whoever  were  or  might 

366  have  been  deceived  and  *def rauded  by 
that  decree,  the  appellant  Bowyer  was 

not  of  the  number;  and  that  there  has  been 
on  his  part,  if  no  active  participation  in  the 
proceedings  in  Charles  Hughart's  suit,  at 
least  such  passive  acquiescence  in  the  same, 
and  such  readiness  manifested  to  turn  them 
to  account  if  they  could  be  rendered  avail- 
able, to  defeat  McClung*s  claims  and  relieve 
him  of  his  liability,  and  such  a  standing  by 
during  their  consummation  by  the  sale  and 


its  confirmation,  with  a  full  knowledge  of 
the   facts  and  circumstances  of  the  vrhole 
case,  amounting  to  the  grossest   laches,    if 
not  premeditated  with  a  particular  vie^w'  to 
the    use   that  might  be  made  of  them,     aa 
must  deny  him  the  aid  of  a  court  of  equity 
in    the  form  now  invoked;  that  he  has  not 
made   out  such   a  case  as  should  induce  a 
court   of  equity  to  depart  from  the  rule  ap- 
plying the  principle  of  caveat  emptor  to  all 
judicial  sales,    and  denying  relief  against 
a  purchase  upon  whatever  ground  of  defect 
or  want  of  title   where   the   facts  were  or 
might  have  been  known  to   the   purchaser; 
but  he  suffers  the  sale  to  be  confirmed  with- 
out making   them   known   to   the  court    or 
raising  any   objection;    and  that  however 
unfounded  were  the  pretensions  of  Charles 
Hughart,  yet  that  between  him  and  Bowyer* 
the   court  should   not   interfere,  but    leave 
them  to  their  rights  and   remedies  at   law ; 
and  that  Bowyer  must  be  held  here  to  abide 
by    the  results  of  the  venture  made  by  him 
voluntarily  and  with  his  eyes  open,  in  buy- 
ing the  very  land  that  constituted  the  sole 
subject  of  his  indemnity  against  his  liabil- 
ity as  surety  for  the  said  Young. 

And  it  further  appears  to  this  court  that 
the  failure  of  the  commissioner  to  make  the 
deed  to  the  appellant  Bowyer  conformably 
to  the  decree  confirming  the  sale  in  the 
case  of  Charles  Hughart,  and  of  the  court 
to  put  him  in  possession  of  the  land,  con- 
stitutes no  sufficient  ground  to  stay  the  col- 
lection of  said  Bowyer*  s  bonds  for  the 
purchase  money.  He  does  not  seek  to 
367  ^rest  the  relief  he  asks  on  this  ground. 
He  repudiated  the  purchase  as  he  al- 
leges, when  he  discovered  that  he  could  not 
get  a  good  title  under  the  decree.  It  does 
not  appear  that  he  ever  demanded  a  deed, 
or  even  that  he  was  willing  to  receive  one 
for  the  land  from  the  commissioner,  and 
give  the  required  lien  for  the  purchase 
money ;  but  the  contrary  is  to  be  inferred 
from  the  allegations  of  his  bill.  But  it  was 
not  the  intention  of  the  court  by  its  order, 
to  make  the  execution  of  the  deed  a  condi- 
tion precedent  to  the  payment  of  the  bonds 
for  the  purchase  money,  nor  did  the  terms 
of  the  sale  make  it  such.  The  court  directed 
the  commissioner  to  make  a  deed  and  to 
require  a  lien  on  the  land  for  the  purchase 
money,  and  gave  leave  to  the  complainant 
himself  to  withdraw  the  purchaser's  bonds 
and  collect  them.  He  was  not  therefore  to 
be  delayed  in  the  receipt  of  the  money  de- 
creed him  by  the  failure  of  the  officer  of  the 
court  to  obey  its  order  by  making  the  deed 
to  the  purchaser ;  and  if  he  failed  or  neg- 
lected to  perform  that  duty,  it  was  the  pur- 
chaser's business  to  apply  to  the  court  to 
compel  him  by  attachment  or  otherwise. 
As  to  the  possession  of  the  land,  no  order 
was  asked  for  by  Bowyer  to  place  him  in 
possession,  and  none  therefore  made  by  the 
court.  He  was  left  to  obtain  possession  by 
legal  process,  or  if  necessary,  by  an  appli- 
cation to  the  court  to  enforce  its  decree  if 
possession  were  improperly  held  by  any 
one  bound  by  it. 

But  the  court  is  of  opinion  that  inasmuch 
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as  Yonn^  and  Bowyer  had  the  right  at  the 
time  they  filed  their  bill  in  the  Fayette 
court  (naying  an  injunction  to  the  Fayette 
judgment,  to  apply  to  a  court  of  chancery 
to  stay  the  collection  of  the  purchase  money 
till  the  difficulties  in  relation  to  the  title 
to  the  land  should  be  removed,  and  as  those 
difSculties  were  not  removed  and  the  said 
George  Hughart  placed  in  a  situation  to 
tnake  to  Young  a  good  title  until  after  the 
Fayette  bill  had  been  filed,  the  court, 

368  in  dissolving  the  injunction  *in  that 
case,  should  have  declared  such  dis- 

solntion  to  be  without  damages,  as  had  been 
done  by  the  decree  of  the  19th  of  Octol)er 
1842,  as  to  the  Greenbrier  judgments.  And 
for  the  same  reason  the  said  Young  and 
Bowyer  would  have  been  entitled  to  recover 
the  costs  of  the  Fayette  suit  except  that  in- 
asmuch as  at  the  time  they  filed  their  bill 
in  that  case  to  obtain  the  injunction,  there 
was  a  case  or  cases  pending  in  the  Green- 
brier court  brought  by  Young,  involving 
the  same  controversy  and  setting  up  the 
same  equities,  they  could  have  obtained  the 
injunction  they  sought  upon  application  to 
that  court  by  petition,  supplemental  bill  or 
otherwise,  and  it  was  a  needless  and  im- 
proper multiplication  of  suits  and  of  costs 
to  institute  a  new  and  distinct  suit  in  the 
Fayette  court;  but  that  though  for  this 
reason  they  were  not  entitled  to  recover  the 
costs  of  the  Fayette  suit,  yet  costs  should 
not  have  been  decreed  against  them,  but 
the  bill  in  that  case  should  have  been  dis- 
missed without  costs  to  either  party. 

As  to  the  decree  of  the  3d  of  April  1848, 
it  appears  that  it  was  in  fact  reversed  and 
annulled  by  the  decree  of  the  same  court 
(the  Fayette  court),  pronounced  on  the  3d 
of  April  1849,  upon  a  petition  of  review  filed 
by  Bowyer  and  Young's  administrator 
under  the  law  then  in  force ;  so  that  noth- 
ing remains  for  this  court  to  review  in  the 
decree  of  the  3d  of  April  1848,  and  it  is 
unnecessary  to  express  any  opinion  in  re- 
gaxd  to  it. 

The  court  is  therefore  of  opinion  that  the 
said  decree  of  the  23d  of  October  1849  is  er- 
roneous in  omitting  to  declare  the  dissolu- 
tion of  the  injunction  in  the  case  first  named 
(that  commenced  in  Fayette  and  transferred 
to  the  Greenbrier  court)  to  be  without 
damages,  and  also  in  decreeing  the  costs  of 
that  suit  to  the  appellee  McClung ;  and  that 
to  that  extent  it  must  be  reversed  with  costs 
to  the  appellants,  and  a  decree  pronounced 
declaring  such  dissolution  of  said  in- 

369  junction  *to  be  without  damages,  and 
dismissing  the  bill  in  that  case  with- 
out costs  in  the  Circuit  court  to  either  party ; 
and  that  in  all  other  respects  the  said  decree 
be  affirmed. 

And  the  court  is  further  of  opinion  that 
there  is  no  error  in  the  order  of  the  Circuit 
court  made  on  the  10th  of  September  1850, 
in  the  case  of  the  appellant  Bowyer  against 
the  said  Charles  Hughart  and  John  Guinn 
dissolving  the  injunction  that  had  been 
previously  allowed,  and  that  the  same  be 
affirmed  with  costs  to  the  appellees. 

MONCURK,  J.,  dissented. 


The  decree  in  the  first  and  second  causes 
was  as  follows : 

The  court  is  of  opinion  that  there  is  error 
in  the  said  decree  of  the  23d  of  October  1849, 
in ,  failing  to  express  and  declare  that  the 
dissolution  of  the  injunction  awarded  in  the 
cause  first  named,  by  the  Circuit  court  of 
Fayette  county,  on  the  2d  day  of  April  1836, 
should  be  without  damages;  and  also  in 
this,  that  said  decree  awards  to  the  said 
McClung  his  costs  expended  in  that  cause; 
this  court  t>eing  of  opinion  that  as  the  com- 
plainants had  just  right  to  go  into  the  Court 
of  chancery  to  stay  the  enforcement  of  the 
judgment  recovered  in  the  Circuit  court  of 
Fayette  county  until  the  difficulties  touching 
the  title  to  the  land  purchased  of  (reorge 
Hughart  by  the  said  Young  should  be  re- 
moved, and  those  difficulties  having  only 
been  removed  after  they  had  commenced 
their  suit  and  obtained  their  injunction, 
the  dissolution  of  the  same  should  have 
been  without  damages;  and  that  for  the 
same  reason,  they  would  have  been  entitled 
to  recover  their  costs  in  that  suit,  except 
that  in  the  opinion  of  this  court,  a  new 
original  suit  was  unnecessary  for  the  pur- 
pose of  obtaining  an  injunction  to  the 
370  Fayette  *judgment,  there  being  al- 
ready at  that  time  a  cause  pending  in 
the  Circuit  court  of  Greenbrier,  instituted 
by  the  said  Young,  setting  up  the  same 
equities  alleged  in  the  Fayette  bill,  and  in- 
volving the  whole  controversy  concerning 
said  land,  and  in  which  an  injunction  to 
the  Fayette  judgment  might  have  been 
obtained  until  the  settlement  of  the  con- 
troversy, upon  proper  application  by  peti- 
tion, supplemental  bill,  or  otherwise;  but 
though  not  entitled  to  recover  costs  in  the 
Fayette  case,  yet  that  the  costs  of  the  de- 
fendants, or  either  of  them,  should  not  have 
been  decreed  against  them.  And  the  court 
is  Kit  opinion  that  there  is  no  other  error  in 
the  said  decree  of  the  23d  day  of  October 
1849. 

And  the  court  is  further  of  opinion,  that 
the  decree  of  the  3d  of  April  1848,  having 
been  in  fact  reversed  and  annulled  by  the 
order  and  decree  of  the  same  court  (the 
Circuit  court  of  Fayette  county),  pronounced 
on  the  3d  of  April  1849,  upon  a  petition  of 
review  previously  filed  and  allowed,  there 
remains  in  said  decree  of  the  3d  of  April 
1848  nothing  for  this  court  to  review. 

Therefore,  it  is  adjudged,  ordered  and 
decreed,  that  the  said  decree  of  the  23d  of 
October  1849,  so  far  as  it  relates  to  the  cause 
first  named  (that  removed  from  the  Circuit 
court  of  Fayette  to  the  said  Circuit  court  of 
Greenbrier),  be  reversed  and  annulled,  and 
that  the  appellee  William  McClung  do  pay 
to  the  appellants  their  costs  by  them,  in  the 
prosecution  of  their  appeal  aforesaid,  in 
this  court  expended.  And  this  court,  pro- 
ceeding to  pronounce  such  decree  as  the  said 
Circuit  court  ought  to  have  rendered,  touch- 
ing and  concerning  the  said  cause  first 
named,  it  is  adjudged,  ordered  and  decreed, 
that  the  said  injunction,  awarded  therein 
on  the  2d  day  of  April  1836,  be  and  the  same 
is  hereby   dissolved,    but  without  damages. 
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and  that  the  bill  in  said  cause  be  dis- 
missed,  but  without  costs  to  either 

371  *party.  And  it  is  further  adjudg-ed, 
ordered  and  decreed,  that  said  decree 

of  the  23d  of  October  1849  be   in   all  other 

respects  affirmed. 

And  it  is  further  adjudged,  ordered  and 
decreed,  that  as  to  the  said  decree  of  the  3d 
of  April  1848  the  said  appeal  be  dismissed. 

Which  is  ordered  to  be  certified  to  the 
said   Circuit   court  of  Greenbrier   county. 


372 


^Armstrong's  Heirs  v.  Walkup  & 
Others. 

July  Term,  1852,  Lewlsbnrff. 


I.  Guardian  and  Ward— Compensation*— Case  at  Bar.— 

A  guardian  of  infants  is  entitled  to  compensation 
for  their  support,  though  he  may  have  promised 
their  friends  that  he  would  not  make  any  charge 
for  it,  and  in  fact  kept  no  accounts  against  them. 

a.  5anie— When  Error  to  Mako  Joint  Decree  In  Favor  of 
Several  Infants.— It  is  error  to  make  a  Joint  decree 
in  favor  of  several  persons  who  have  been  wards 
of  the  defendant's  testator,  where  one  of  them  is 
an  infant:  though  the  decree  be  made  with  the 
consent  of  the  next  friend  of  the  infant. 

3.  Ouardlan  and  Ward— Payments  to  Ouardlan— Lia- 
bility to  Third  Persons.— A  payment  made  to  the 
husband  of  one  of  three  wards,  who  is  the  guard- 
ian of  another  of  them,  though  intended  to  be  a 
payment  to  all,  is  not  to  be  credited  against  the 
third  ward,  who  is  then  an  adult,  she  not  having 
authorized  him  to  receive  it,  but  is  to  be  credited 
against  the  husband  and  wife  and  his  ward. 

4.  Same— Accounts  Hust  Be  Stated  Separately.— The 
accounts  of  the  three  wards  should  be  stated  sep- 
arately from  the  commencement,  or  at  least  from 
the  time  when  their  expenses  differed  in  amotmt 

This  was  a  suit  in  the  Circuit  court  of 
Greenbrier,  instituted  by  Josiah  J.  Walkup 
and  Ann  Eliza  his  wife,  Sarah  Jane  Elliott 
and  Elizabeth  M.  Elliott,  the  last  being  an 
infant  suing^  by  her  guardian  and  next 
friend  J.  J.  Walkup,  against  the  adminis- 
trators with  the  will  annexed  and  heirs  of 
John  Armstrong,  who  had  been  the  guard- 
ian of  the  female  plaintiffs,  for  the  settle- 
ment of  his  guardian  accounts.  The 
accounts  were  referred  to  a  commissioner, 
who  in  1850  made  a  report,  bringing  down 
the    account  to  that  time,    and   presenting 

The  principal  case  is  cited  in  Holland  v.  Trotter, 
22  GratL  189. 

•Guardian  and  Ward— Compensation.— For  the  prop- 
osition that,  a  guardian  of  infants  is  entitled  to 
compensation  for  their  support,  though  he  had 
promised  their  friends  that  he  would  not  make  any 
charge  for  it,  and  in  fact  had  kept  no  account  against 
them,  the  principal  case  is  cited  with  approval 
in  the  following  cases:  Hurst  v.  Hite.  20  W.  Va.  205; 
Hauser  v.  King,  76  Va  787.  In  this  case  it  was  held 
that  the  creditors  of  a  committee  of  a  lunatic  could 
subject  his  right  to  compensation  for  board,  to  the 
payment  of  their  claim.  See  the  principal  case 
cited  in  fooi-noteg  to  Sayers  v.  Cassell,  28  Gratt.  525; 
Rea  V.  Trotter,  26  Gratt.  585.  See  generally,  mono- 
graphic note  to  "Guardian  and  Ward"  appended  to 
Barnum  v.  Frost,  17  GratL  3d8. 


alternate  statements.  And  there  was  also 
an  account  of  the  administration  upon  Arm- 
strong's estate  by  the  administrators. 

The  heirs  of  Armstrong  excepted    to    the 

first    statement  of  the   guardian's    account 

because  he  was   not   allowed   an3' thing    for 

the    support  and  education  of  his    wards; 

and  the  J  excepted  to  both  statements 

373  because  *he  was  charged  with  com- 
pound interest  after  his  death,  and  be- 
cause the  account  was  not  credited  with 
1279  dollars  9  cents,  as  of  the  9th  of  Octo- 
ber 1847  paid  by  the  administrators  to  the 
plaintiff  Walkup  for  the  wards.  They  also 
excepted  to  the  administration  account  on 
several  grounds,  one  of  which  was,  that 
the  administrators  were  allowed  credit  for 
the  payment  of  debts  of  inferior  dignity  to 
that  of  the  plaintiffs. 

The  plaintiffs  excepted  to  the  commis- 
sioner's second  statement,  because,  in  that 
statement,  the  guardian  was  allowed  com- 
pensation for  the  support  and  education  of 
his  wards.  It  appears  that  Armstrong, 
having  no  children  of  his  own,  took  these 
children,  who  were  then  quite  young,  to  live 
with  him.  There  is  some  evidence,  too, 
that  he  repeatedly  said  that  he  did  not  in- 
tend to  make  any  charge  against  them  for 
their  support  and  education ;  and  an  uncle 
of  the  plaintiffs,  who  was  examined  as  a 
witness,  stated  that  he  was  prepared  and 
should  have  taken  the  children  with  him 
to  Ohio  upon  the  death  of  their  mother,  but 
for  the  promise  of  Armstrong  that  he  would 
keep  them  without  charge ;  and  it  appears 
that  although  they  lived  with  him,  one  of 
them  until  her  marriage  and  the  others 
until  his  death  in  1846,  he  did  not  keep  any 
account  of  their  expenses,  but  treated  them 
as  if  they  had  been  his  own  children. 

In  May  1850  the  cause  came  on  to  be  heard, 
when  the  court  held  that  the  second  state- 
ment of  the  commissioner's  report  was  cor- 
rect in  making  an  allowance  to  the  guardian 
for  the  support  and  education  of  his  wards, 
and  overruled  the  exception  of  the  plaintiffs 
to  this  statement,  and  sustained  the  first  ex- 
ception of  the  defendants  to  the  first  state- 
ment. The  exceptions  to  both  statements, 
because  interest  was  compounded  after  the 
death  of  .Armstrong,  and  for  failing  to 
credit  in  that  account  the  sum  of  1279 

374  dollars  9  cents  paid  by  *the   adminis- 
trators, were  also  sustained.     And  the 

first  exception  of  the  heirs  of  Armstrong  to 
the  administration  account  was  overruled, 
because,  though  it  is  true  the  debts  due 
from  the  guardian  has  preference  over  all 
other  debts,  yet  as  the  plaintiffs  could 
resort  to  the  real  estate  of  the  guardian  for 
satisfaction  of  their  claim,  the  court  would 
substitute  the  creditors  who  could  only  re- 
sort to  the  personalty,  to  the  right  of  the 
plaintiffs  against  the  real  estate,  should 
they  have  satisfaction  out  of  the  personal 
estate.  It  is  unnecessary  to  notice  the 
other  exceptions.  The  report  was  therefore 
recommitted  to  be  reformed  according  to  the 
principles  of  the  decree. 

In  1851  the  commissioner  returned  his  re- 
port reformed  according   to   the    principles 


174 


9  GRATT. 


Armstrong's  Hbirs  v,  Wai«kup  &  Othbrs. 


376,  376,  377 


of  the  decree  of  the  court,  to  which  there 
were  no  exceptions.  By  the  first  statement 
of  this  report  the  balance  found  due  to  the 
plaintiffs  was  3599  dollars  29  cents  of  prin- 
cipal and  1009  dollars  77  cents  of  interest, 
irith  interest  on  the  principal  from  the  26th 
of  May  1849.  By  the  second  statement  there 
was  due  to  them  1031  dollars  65  cents  of 
principal  and  397  dollars  38  cents  of  interest, 
with  interest  on  the  principal  from  the  same 
date.  And  there  was  due  from  the  admin- 
istrators of  Armstrong  on  account  of  the 
personal  estate  1365  dollars  27  cents,  with 
interest  on  1205  dollars  10  cents,  a  part 
thereof,  from  the  9th  of  October  1850. 

In  October  1851  the  cause  came  on  again 
to  be  heard,  when  the  court,  being-  satisfied 
that  the  opinion  before  expressed  in  favor 
of  allowing  the  guardian  for  the  support 
and  education  of  his  wards,  was  incorrect, 
was  of  opinion  to  adopt  the  first  statement 
in  the  amended  report;  and  the  plaintiffs 
waiving  the  necessity  of  taking  separate 
accounts  against  the  guardian,  and  consent- 
ing to  take  a  joint  decree  for  the  amount 
dne,  it  was  decreed   that   the   sura   of   4602 

dollars  6  cents,  with  interest  on  3599 
375     dollars  29  cents,  part  ^thereof,  should 

be  paid  to  them.  And  in  part  dis- 
charge of  this  sum,  there  was  a  decree 
ag^ainst  the  administrators  of  Armstrong 
fnr  the  amount  reported  in  their  hands. 
And  it  was  further  decreed  that  unless  the 
residue  of  the  debt,  interest  and  costs  de- 
creed to  the  plaintiffs  was  paid  to  them 
within  two  months,  the  sheriff  of  the  county 
should  proceed  to  sell  so  much  of  the  lands 
of  which  Armstrong  died  seized  as  would 
pay  that  residue.  From  this  decree  the 
heirs  of  Armstrong  applied  to  this  court  for 
an  appeal,  which  was  allowed. 

Wm.  Smith  and  McPherson,    for  the   ap- 
pellants. 
Price  and  Caperton,  for  the  appellees. 

SAMUELS,  J.  This  cause  stands  upon 
exceptions  to  reports  of  the  account  between 
John  Armstrong  and  the  female  complain- 
ants, late  his  wards,  and  of  the  account 
between  Andrew  Beard  and  Joseph  Beard, 
administrators  with  the  will  annexed  of 
John  Armstrong,  deceased,  and  the  estate  of 
the  decedent. 

The  guardianship  accounts  are  stated  in 
alternative  forms,  exhibiting  different  re- 
sults, from  a  difference  in  the  charges  en- 
tering into  those  accounts:  One  is  marked 
"first  statement;"  the  other  "second  state- 
ment." 

The  first  exception  by  defendants  to  the 
report  marked  "first  statement,"  is  because 
credit  on  the  guardianship  account  is  with- 
held from  Armstrong's  estate  for  the  sup- 
port and  education  of  the  wards  during 
Armstrong's  guardianship.  This  exception 
is  met  by  complainants,  by  alleging  that 
Armstrong  promised  to  support  and  educate 
his  wards  without  charge.  There  is  proof 
in  the  record  tending  to  show  that  Arm- 
strong did  so  promise ;  yet  as  he  was  under 
no  previous  obligation  to  support  and 
educate     them     at    his     own    expense,    a 
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romise  to  do  so  was  made  without 
consideration,  and  would  not  be 
binding  on  him.  The  office  he  held 
made  it  his  duty  to  take  care  of  the  persons 
and  property  of  his  wards,  and  to  provide 
for  their  support  and  education  out  of  the 
profits  of  their  estate.  A  mere  promise  to 
persons  having  no  authority  to  contract  on 
the  subject,  and  for  no  consideration,  does 
not  affect  the  rights  of  the  guardian  to  have 
compensation.  Hooper  v.  Royster,  1  Munf. 
119.  I  am  of  opinion  the  exception  should 
have  been  sustained. 

The  third  exception  is  because  1279  dollars 
9  cents,  paid  to  complainant  J.  J.  Walkup 
by  Armstrong's  administrators,  is  not 
credited  to  the  estate  against  the  wards  as 
of  the  9th  of  October  1847,  when  it  was 
paid.  This  exception  places  in  a  clear 
light  the  error  committed  in  stating  the 
account  jointly  throughout,  between  all  the 
female  complainants  on  one  side,  and 
Armstrong's  estate  on  the  other.  A  correct 
mode  would  have  been  to  state  the  account 
of  each  ward  separately,  either  from  the 
beginning  or  from  the  time  when  the  claims 
of  the  wards  ceased  to  be  the  same  in 
amount.  This  payment  to  Walkup  should  be 
credited  as  of  the  day  it  was  made,  and  ap- 
plied to  only  such  of  the  claims  as  he  had 
authority  to  receive.  It  does  not  appear 
that  he  had  authority  to  receive  the  money 
due  complainant  Sarah  Jane  Elliott:  by 
crediting  this  payment  on  the  aggregate  of 
all  the  debts,  her  claim  is  improperly  re- 
duced in  amount. 

Defendant's  first  exception  to  the  amount 
of  the  administration  on  Armstrong's  es- 
tate, presents  a  question  of  no  importance  to 
them.  Although  the  assets  in  the  hands  of 
the  administrators  should  have  been  applied 
to  pay  debts  in  the  order  of  their  dignity, 
yet  as  the  debts  of  the  first  dignity  exceed 
the  amount  of  the  personal  estate,  and  also 
bind  the  lands  in  the  hands  of  the  heirs, 
the  creditors  whose  debts  of  inferior  dignity 
have  been  paid,  could,  if  not  paid,  have 
subjected  the  real  assets  by  a  bill  to 
377  marshal  assets,  or  *otherwise;  and 
as  the  land  descended  to  defendants  is 
bound  for  all  the  debts  so  far  as  they  appear 
in  the  record,  it  is  immaterial  to  defendants 
in  what  order  they  are  paid. 

Defendants'  2d,  3d,  4th  and  5th  exceptions 
are  taken  with  so  little  precision,  that  it  is 
difficult  if  not  impossible  to  understand 
what  is  objected  to;  moreover,  it  does  not 
appear  upon  what  proof  the  entries  excepted 
to  were  made.  These  exceptions  were  prop- 
erly overruled. 

Complainants'  exceptions  to  the  report 
marked  ** second  statement,"  have  been 
overruled  by  the  decision  already  made  oni 
defendants'  first  exception  to  the  guardian- 
ship account. 

The  court  erred  in  giving  a  joint  decree 
in  favor  of  all  the  complainant's  for  the  ag- 
gregate of  all  their  debts  against  defendants, 
notwithstanding  it  is  stated  to  have  been 
done  by  consent  of  complainants.  Eliza- 
beth Margaret  Elliott  was  an  infant  and 
therefore  incapable  of  giving    consent ;  nor 


175 


9  QRATT. 


Virginia  Rbports,  Annotatbd. 


378,  379,  380 


could  her  next  friend  give  sach  consent  for 
her.  Under  this  joint  decree,  complainants 
J.  J.  Walkupsor  Sarah  Jane  KUiott  might 
receive  the  whole  amount  thereof,  and  thus 
the  infant  be  left  with  no  further  security 
for  her  debt  than  that  afforded  by  the  indi- 
vidual responsibility  of  the  party  so  receiv- 
ing it. 

I  am  of  opinion  to  reverse  the  decree  for 
the  errors  indicated,  and  to  affirm  it  in  all 
other  things. 

The  other  judges  concurred. 

The  decree  was  as  follows : 

The  court  is  of  opinion  that  the  Circuit 
court  erred  in  not  allowing  the  estate  of 
John  Armstrong  deceased,  a  reasonable 
credit  for  his  expenditures  in  the  support 
and  education  of  his  wards,  so  as  not  to 
exceed  the  profits  of  their  estate  in  his 
378  hands  as  guardian.  *And  in  this,  that 
after  the  claims  of  the  female  com- 
plainants ceased  to  be  identical  as  to 
amounts,  the  accounts  were  still  stated  as 
joint  only ;  and  in  this,  that  the  sum  of 
1279  dollars  9  cents,  paid  to  complainant 
Josiah  J.  Walkup,  October  9th,  1847,  was 
credited  against  the  aggregate  of  all  the 
claims  under  complainants,  instead  of  cred- 
iting it  against  that  of  Walkup  and  wife, 
and  that  of  his  ward,  which  alone  he  had 
any  authority  to  receive;  and  in  this,  that 
a  joint  decree  was  rendered  in  favor  of  all 
the  complainants  for  the  aggregate  of  all 
their  demands,  instead  of  rendering  a 
separate  decree  in  favor  of  Elizabeth  Mar- 
garet Elliott,  the  infant,  for  her  separate 
portion  of  the  money  due.  And  the  court  is 
further  of  opinion  that  there  is  no  other 
error  in  the  decree  appealed  from.  There- 
fore it  is  adjudged,  ordered  and» decreed,  that 
so  much  of  the  decree  as  is  herein  declared 
to  be  erroneous  be  reversed  and  annulled, 
and  that  the  appellants  recover  of  the  ap- 
pellees the  costs  of  appellants  expended  in 
the  prosecution  of  their  appeal  here ;  and 
that  in  all  other  things  the  said  decree  be 
affirmed ;  and  that  the  cause  be  remanded  to 
the  Circuit  court  for  further  proceedings  to 
be  had  according  to  the  principles  of  this 
decree. 


^Hudson  V.  Kline. 
Jaly  Term,  1853,  Lewisburff. 


379 


I.  laiancttons— Affslnst  Jodffnents— Remedy  at 
Set-off.— In  an  action  at  law  the  defendant  Is 
prevented  by  unavoidable  accident  from  setting 
up  offsets  which  he  held  aralnst  the  plaintiff, 
these  offsets  being  in  no  way  connected  with  the 
debts  sued  upon.    He  has  however  a  plain  remedy 

*Eqttity  Practice— Relief  affslnst  Judgments— Remedy 

at  Law.— In  an  action  at  law  the  defendant  was  pre- 
vented by  an  unavoidable  accident  from  setting  np 
offsets,  which  he  held  against  the  plaintiff,  these 
offsets  being  in  no  way  connected  with  the  debts 
sued  upon;  and  to  which  he  has  a  plain  remedy  at 
law,  held,  he  will  not  be  allowed  to  enjoin  the  judg- 
ment and  set  up  his  offsets  against  it,  but  must 
pursue  his  remedy  at  law  for  their  recovery.  For 
this  proposition  see  the  following  cases,  citing  and 


at  law  for  the  recovery  of  his  claims.  Hsu>:  He 
is  not  entitled  to  enjoin  the  judgment  and  set  np 
his  offsets  against  it,  but  must  pursue  hts  remedy 
at  law  for  their  recovery. 
a.  5ame— Same— Claim  Recoverable  In  Bqolty— Set- 
off.—If  the  claims  which  he  holds  against  the 
plaintiff  at  law,  are  only  recoverable  in  equity, 
still  he  is  not  entitled  to  enjoin  the  Judgment,  and 
to  have  them  set  off  against  It. 

3.  Chancery  Practice— Fallnre  of  Bill  to  State  Equity- 
Effect,  t— If  a  bill  does  not  state  a  case  proper  for 
relief  in  equity,  the  court  will  dismiss  it  at  the 
hearing,  though  no  objection  has  been  taken  to 
the  jurisdiction  by  the  defendant  in  his  pleadings. 

4.  Rule  of  Court— Disregard  of— Appeal.— The  disre- 
gard by  a  Circuit  court  of  a  rule  adopted  by  itself 
for  the  regulation  of  the  practice  there,  is  not  a 
ground  of  appeal. 

This  was  a  bill  in  the  Circuit  court  of 
Kanawha,  by  Robert  F.  Hudson,  to  enjoin 
two  judgments  recovered  against  himself 
and  two  others  as  his  sureties,  by  Daniel 
H.  Kline.  The  bill  charged  that  Kline  had 
sued  the  plaintiff  and  his  sureties,  in  two 
bonds  executed  by  them  to  him,  one  for  800 
dollars  and  the  other  for  1200  dollars.  That 
Kline  was  largely  indebted  to  the  plaintiff 
on  several  different  accounts,  which  he  sets 
out  in  the  bill,  one  of  which  was  for  a 
quantity  of  metal  furnished  to  Morris  A  Co., 
upon  the  undertaking  of  Kline  to  pay  for 
it,  to  the  amount  of  2139  dollars  61  cents. 
That  the  plaintiff,  about  the  commencement 
of  the  term  at  which  Kline  recovered  his 
judgments,  went  to  the  court-house  and 
employed  counsel  to  defend  the  suits,  and  set 
off  his  claims  against  the  bonds  so   far  as 

they  were  legal  offsets.  That  he  had 
380      spoken    to  counsel  and  was  to  *meet 

him  the  next  morning  for  the  ptirpose 
of  preparing  his  defence ;  but  that  on  that 
night  he  was  taken  very  ill  at  the  hotel 
where  he  lodged,  so  much  so  as  to    confine 

1   ■  -  -  — 

approving  the  principal  case:  Ooolsby  v.  St.  John, 
25  Gratt.  168.  and  note:  Barnett  v.  Barnett.  88  Va.  511, 
2  S.  E.  Rep.  788;  Brown  v.  Chapman,  00  Va.  170, 17  S. 
E.  Rep.  866;  Vance  v.  Snyder,  6  W.  Va.  81;  Bias  v. 
Vickers,  27  W.  Va.  466;  Kanawha  &0.  Ry.  Co.  v.  Ryan, 
81  W.  Va.  807,  6  S.  E.  Rep.  025;  Faulconer  v.  Stinson. 
44  W.  Va.  640,  20  S.  £.  Rep.  1012.  See  principal  case 
cited  in  foot-note  to  the  following  cases:  Slack  v. 
Wood,  0  Gratt.  40:  Byrne  v.  Edmonds,  28  Gratt  300; 
Allen  V.  Hamilton,  0  Gratt.  255:  also,  monographic 
note  on  "Jurisdiction.*^ 

tSeiiie—Pailnre  to  State  Equity  la  Bill- Effect.— For 
the  proposition  that,  if  a  bill  does  not  state  a  case 
proper  for  relief  in  equity,  the  court  will  dismiss  it 
at  the  hearing,  though  no  objection  has  been  taken 
to  the  jurisdiction  by  the  defendant  in  his  plead- 
ings, the  principal  case  is  cited  and  approved  in 
the  following  cases:  Armstrong  v.  Pitts,  18  Gratt 
848,andno^«:  Jones  v.  Bradshaw,  16  Gratt  861:  Green 
V.  Massie,  21  Gratt  862,  amdnote;  Salamone  v. Keiley, 
80  Va.  04;  Graveley  v.  Graveley.  84  Va.  151.  4  S.  E. 
Rep.  218;  Buffalo  v.  Pocahontas,  85  Va.  825. 7  S.  E.  Rep. 
288;  Trout  v.  Trout  86  Va.  200.  0  S.  E.  Rep.  1121;  Bos- 
ton, etc.,  Co.  V.  Carman,  etc.,  Co.,  04  Va.  tOl,  28  S.  E. 
Rep.  800;  Vanbibber  v.  Beime,  6W.  Va.  ITS;  More- 
head  V.  De  Ford,  6  W.  Va  821;  Slack  v.  Jacob,  8  W. 
Va.  665;  Surber  v.  McClintic,  10  W.  Va.  247;  foot-noU 
to  Beckley  v.  Palmer,  it  Gratt  625. 
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him  to  his  bed  and  render  him  wholly  unfit 
for  business.  That  his  illness  continued  to 
increase,  which  made  it  necessary  that  he 
should  t>e  taken  home,  where  he  had  been 
confined  to  his  •  bed  ever  since.  That  his 
counsel  had  asked  for  a  continuance  of  the 
causes  on  the  g'round  of  plaintiff's  illness, 
and  his  consequent  inability  to  prepare  his 
case  and  ^et  ready  for  trial ;  but  the  appli- 
cation was  opposed  by  Kline  and  rejected  by 
the  court. 

Kline  answered  the  bill,  denying  his  lia- 
bility to  the  plaintiff  on  the  grounds  stated 
in  ibe  bill. 

The  cause  came  on  in  November  1851,  on 
a  motion  to  dissolve  the  injunction,  when 
the  same  was  dissolved,  without  prejudice 
toanyrig-hts  or  remedies  at  law  or  ordinary 
relief  in  equity,  to  which  the  plaintiff 
might  be  entitled  for  and  on  account  of 
any  of  the  matters  set  forth  in  his  bill. 
From  this  decree  Hudson  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Parks  and  Price,  for  the  appellant. 
Fry,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  question  first  presented  for  our  deci- 
sion in  this  case  is,  whether  a  court  of  equity 
had  jurisdiction  to  enjoin  the  judgments 
obtained  at  law  by  the  appellee  against  the 
appellant  and  his  father  and  brother,  on 
the  grounds  stated  in  the  bill. 

The  claims  asserted  in  the  bill  as  setoffs  to 
the  judgments  being  independent  of   and 
unconnected  with   the  claims  on  which  the 
judgments  were  obtained  would  not  at  com- 
mon   law    have    been    good    setoffs    in    a 
suit  at  law  upon  the   latter ;  and   not 
381     ''^ing    mutual     (the    former    being 
separate  and  the  latter  joint),    would 
not,   in  such  a  suit,  have  been  good  setoffs 
under   the   statute   of  setoff  which   was  in 
existence    when  the  new  Code   took   effect. 
Nor  would  they  have  been  good   setoffs   in 
equity,    either    before   or   since    the    said 
statute,  unless  upon   the  ground  of  the  in- 
tervention of  some  peculiar  equity,  such  as 
the  insolvency  of  the  party   against   whom 
they    were   asserted.     Story's   Bq.    Jur.,    2 
1434,  1437;  Gilliat  v.  Lynch,  2  Leigh  493, 
and  cases  cited  by  Judge   Green,    p.  504,  5. 
But  by  the  new  Code,  p.  654,  {  4,  it  is  pro- 
vided,   that   ^'although   the  claim    of   the 
plaintiff  be  jointly  against  several  persons, 
and  the  setoff  is   of  a  debt  not   to  all,    but 
only  to   a   part  of  them,  this  section   shall 
extend  to  such  setoff,  if  it  appear  that  the 
persons,  against  whom  such  claim  is,  stand 
in  the  relation  of  principal  and  surety,  and 
the  person  entitled  to  the  setoff  is  the  prin- 
cipal."    Under  this   provision    the   claims 
asserted  in  the  bill,  or  most  of  them,  would 
have  been  good  setoffs  in  the  suits  at   law 
in  which  the  judgments  were  obtained,  and 
which  were  instituted  after  the   Code  took 
effect.    But  the  appellant  alleges  in  his  bill 
that  he  was  prevented  by  unavoidable  acci- 
dent from  pleading  his  setoffs  at  law,  and 
therefore  seeks  to  have  the  benefit  of  them  in 
equity.    The  allegation  is  not  denied  in  the 


answer,  and,  on  a  motion  to  dissolve,  must 
be  taken  to  be  true.     All  or  nearly   all   the 
claims  asserted  as  setoffs  in  the  bill,  if  well 
founded,  are  recoverable  by  action  at  law ; 
and  such  as  may  not  be  are  recoverable  by 
suit  in  equity.     It  was  said,  in  the  petition 
for  the  appeal  and  the  argument  of  the  case, 
that  if  the  appellant   be  left  to  his   remedy 
at    law,  the  statute  of  limitations  will  be  a 
bar    to    hi«  claims.     Without   meaning   to 
admit  that  the  fact.  If  so,  would  make  any 
difference,    it  is  sufficient  to  say   that   the 
fact   in  this  case  appears   to  be  otherwise. 
All  the  said  claims,  except  that  for  the 
382      metal    *^furnished   William   Morris  Sl 
Co.,  arose  within  five  years  before  the 
judgments  were  rendered ;  and  though  some 
of  the  items  of  the   account   for  metal  bear 
date  a  few   months   more   than    five   years 
before,  yet  it  is   expressly   averred '  in   the 
bill  that  the  metal  was  sold  on  a  credit  of 
12  and  18  months,   which   would   make   the 
account  due  and  the  cause  of  action  thereon 
accrue  within  five  years   before   the  judg- 
ments  were   obtained.     It  is  not  alleged  in 
the  bill  that  the  appellee  is   insolvent,    but 
the    fact    appears    to    be    otherwise.     Nor 
is    the    intervention  of   any    other  circum- 
stance alleged  as  ground  for  equitable  inter- 
position than  the  accident  before  mentioned. 
The  only  question,   therefore,   is  whether 
the    appellant,  having    a   plain  remedy  at 
law,    or   in  equity,    for  the  recovery  of  his 
claims  well  founded,  can  have  the  appellee's 
judgments   enjoined  until  the  said   claims 
can  be   established   in  order  that  they  may 
be  setoff  against  the  said  judgments,  merely 
upon  the  ground  that  the  appellant  was  pre- 
vented by  accident  from  pleading  the  claims 
as   setoffs  at  law.     We  are  of  opinion  that 
he  cannot.     The  statutes  of  setoff,  **  having 
been  passed  for  the  benefit    of   defendants, 
are  not  compulsory ;  but   a   defendant   may 
waive  his  right  of  setoff,  and  bring  a  cross 
action    for  the  debt  due   to  him    from    the 
plaintiff. ' '    Babington  on  Setoff,  p.  3,  6  Law 
L/ibr.     The  same   author  says,  that  ^*  where 
the  defendant,  at   the   time  of  pleading,  is 
not  prepared  to  prove  his  cross  demand,  it 
is    not   prudent  for  him  either  to   plead  or 
give    notice   of   setoff ;  for   if,  at  the  trial, 
he  should  attempt  to  prove  his  cross  demand 
and  fail  in  doing  so,  he  cannot  afterwards 
maintain    an  action  for  the  amount."     Id. 
When  a  defendant  is  prevented  by  acci- 
dent, surprise  or  other  cause  from  proving 
his  setoff,  the  practice  is  to  withdraw  it  in 
order  that  the  judgment  may  not  be  a  bar  to 
an  action  for  the  amount.     And  a  de- 
383      fendant   who,     *under    such    circum- 
stances, should  suffer  a  judgment  to  be 
obtained  against  him  without  withdrawing 
his  setoff,  would  no  more  be  entitled  to  relief 
in    equity    against    the    judgment    on    the 
ground    of   accident   or   surprise,     than     a 
plaintiff  would  be  entitled  to  like  relief  on  a 
like  ground,  who  failed  to  suffer  a  nonsuit. 
Suppose  a  defendant  fails  to  plead  his  set- 
off, or  having  pleaded,   withdraws  because 
he   cannot   prove   it;  and    after    judgment 
rendered   against   him   discovers    evidence 
{sufficient  to  sustain   his  claim,    which    he 
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coald  not  by  reasonable  dilig^ence  have  dis- 
covered before,  would  a  court  of  equity  en- 
join the  judgment  until  he  could  establish 
his  claim  in  order  that  it  might  be  set  o£P 
against  the  judgment?  Would  he  not,  on 
the  contrary,  have  to  resort  to  his  action  at 
law  for  the  recovery  of  his  claim?  And 
does  not  the  same  principle  apply  to  this 
case?  The  appellee  has  been  in  no  default. 
He  has  had  no  agency,  fraudulent  or  other- 
wise, in  preventing  the  appellant  from 
pleading  the  setoffs  at  law.  If  he  had  had, 
that  would  probably  have  been  a  good 
ground  for  a  court  of  equity  to  interpose 
and  enjoin  the  judgments,  until  the  cross 
demands  could  be  established  and  set  off 
against  them.  But  he  resorted  to  his  plain 
actions  of  debt,  on  two  plain  bonds  of  the 
appellant  and  his  sureties,  and  by  due  dili- 
gence obtained  his  judgments.  Why  should 
he  be  enjoined  from  enforcing  those  judg- 
ments by  execution,  until  the  appellant  can 
establish  cross  demands  which  are  entirely 
unconnected  with  the  judgments,  and  for 
which  plain  remedies  at  law  or  in  equity 
exist?  True,  the  appellant  had  an  election 
of  remedies.  The  statute  of  setoff  gave 
him  a  cumulative  remedy  ;  and  he  has  been 
prevented  by  inevitable  accident  from 
availing  himself  of  the  statutory  remedy. 
But  this  has  been  the  result  of  his  misfor- 
tune, if  misfortune  it  be,  and  not  the  act 
of  the  appellee ;  and  his  common  law  remedy, 

which  is  a  plain  and  simple  one,    re- 
384      mains  to  *him.     Should  he  not  be  left 

to  that  remedy,  as  he  would  have  been 
if  he  had  elected  not  to  plead  his  setoffs,  or 
having    pleaded,    had   elected  to  withdraw 
them?    Should    he  be  permitted,  instead  of 
resorting  to  that  plain  common  law  remedy, 
to  come  into  a  court  of  equity,  enjoin  judg- 
ments on  plain  bonds,  the  justice  and  obli- 
gation of  which  are  not  denied,  until  various 
complicated  and  disputed  cross  demands  can 
be    litigated   and  determined,  and  to  have 
those  demands  decided  by  a  forum  different 
from    that  to  which  the  decision  of  most  if 
not  all  of  them  properly   belongs?    It    has 
been  a  favorite  policy  in    this    state,  espe- 
cially of  late,  not  to  afford  relief  in  a  court 
of  equity  to  a  party  who  has  a  plain  remedy 
at  law,  except  in  cases  of  concurrent  juris- 
diction.    In  all  other  cases,  he  must    avail 
himself  of  his   legal   remedy.     If,    without 
his  default,  he  be  deprived  of  all  remedy  at 
law,    equity   may   relieve  him;  but  if   any 
legal  remedy  remain  to  him,  though  he  may 
have    lost   by  his  misfortune,   and   without 
the  fault  of  his  adversary,  other  concurrent 
legal    remedies,  he  must  resort    to   his   re- 
maining   legal    remedy.      This    policy    is 
illustrated  by  the  cases  cited  by  the  counsel 
for  the  appellee,  especially  Cabell   v.    Rob- 
erts, 6  Rand.  580 ;  Collins  v.  Jones,  6  Ireigh 
530;  Faulkner's  adm'r  v.  Harwood,  6  Rand. 
125;  Haden    v.   Garden,  7  Ireigh  157;  Allen 
V.  Hamilton,  supra  255;  to   which    may   be 
added  Slack  v.  Wood,  supra  40.     The  precise 
question  under   consideration  seems  never 
before    to  have   been   adjudicated   by   this 
court.     In  the  case  of  Morgan  v.  Carson,  7 
I/eigh  238,  the   plaintiff  in   equity   alleged 


that  he  was  prevented  by  surprise  from 
pleading  setoff  at  law.  This  court  decided 
the  case  against  him  on  the  ground  that  the 
allegation  of  surprise  was  not  proved ;  and 
of  course  it  was  not  necessary  to  decide 
whether,  if  proved,  it  would  have  entitled 
him  to  equitable  relief.  Judge  Carr*  how- 
ever,   added    (by    way    of    exclusion    of   a 

conclusion),  that  he  did  not  think  the 
385      ^excuse   alleged   in    the   bill   for    the 

failure  to  make  defence  at  law,  would 
have  been  sufficient  to  sustain  the  jurisdic- 
tion,   even   if  it  had  been  proved,  which  it 
was  not.     The   case   was   assumpsit    on    a 
quantum    meruit,  for  work  and  labor  done, 
and    was   altogether   unfit    for  a   court   of 
equity.     If   the  learned   judge  had  been  of 
opinion  that  where  a  defendant  in  a  suit  at 
law  is  prevented  by  accident  from  pleading 
setoff,    he    is.  entitled   to  relief  in   equity 
against  the  judgment,  notwithstanding-    he 
has  a  plain    remedy  by   action   at    law,  he 
would    have    sustained    the    jurisdiction  in 
the  case  referred  to.     But  he  was  of  opinion 
that  the  matter  of  the  setoff  must  be  of  such 
a  nature   as    to    give    the    court   of  equity 
jurisdiction  otherwise  than  on  the  ground  of 
surprise.     That  case  came  on  for  final  hear- 
ing, and  the  question  was  whether  a    court 
of  equity  could  give  any  relief  at  all.     If  it 
had    been    proper  to  enjoin   the  judgment, 
that  would  have  given  the  court  jurisdiction 
of  the  case,  without  reference  to  the  nature 
of   the  claim.     In  regard  to  the  cases  cited 
by    the  counsel   for  the   appellant  in    this 
branch    of  the  case,  viz :  Foushee   v.    Lea, 
4  Call  279;    Hoid  v.    Dishman,    5   Id.     279; 
Ross  V.  Pynes,  3  Id.  490;  Ambler  v.    Wyld, 
2  Wash.  36;  Knifong  v.  Hendricks,  2Gratt. 
212,    it  is  sufficient  to  say  that  the  parties 
who    complained  of  the  judgments   at    law 
in    those  cases,  would   have  been    entirely 
without  remedy  but  for  the  interposition  of 
a  court  of  equity. 

But  the  counsel  for  the  appellant  contends 
that  as  no  exception  to  the  jurisdiction  of 
the  court  was  taken  in  the  answer,  it  was 
the  duty  of  the  court  to  decide  the  case  on 
its  merits;  and  in  support  of  that  position 
he  relies  on  the  provision  in  the  Code,  p. 
648,  {  19,  which  provides  that  <*when  the 
declaration  or  bill  shows  on  its  face  proper 
matter  for  the  jurisdiction  of  the  court, 
no  exception  for  want  of  such  jurisdiction 
shall    be    allowed,   unless    it   be   taken   by 

plea  in  abatement ;  and  the  plea  shall 
386      not   be   received  after  the  ^defendant 

has  demurred,  pleaded  in  bar,  or  an- 
swered to  the  declaration  or  bill,  * '  Ac.  The 
former  law  declared  that  ''after  answer 
filed  no  plea  in  abatement  to  the  jurisdiction 
of  the  court,  no  exception  for  want  of  juris- 
diction shall  ever  afterwards  be  made ;  nor 
shall  the  court  ever  thereafter  delay  or  refuse 
justice,  or  reverse  the  proceedings  for  want 
of  jurisdiction,  except,"  &c.  1  Rev.  Code 
1819,  p.  214,  {  86.  Notwithstanding  the 
strong  language  of  that  law,  this  court,  in 
Pollard  V.  Patterson's  adm'r,  3  Hen.  A 
Munf.  67,  unanimously  decided  that  the 
statute  meant  to  embrace  those  cases  only 
in  which  the  bill  showed  on  its  face  proper 
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matter  for  the  jurisdiction  of  equity,  and 
the  exception  had  to  be  taken  by  plea ;  and 
that  the  omission  to  plead  gSLve  equity  no 
power  to  decree  in  favor  of  the  plaintiff,  if 
the  case  appeared  upon  the  face  of  the  bill 
to  be  a  mere  leg'al  question.  The  construe- 
tion  of  the  statute  adopted  in  that  case  has 
ever  since  been  followed.  Stuart  ▼.  Coalter, 
4  Rand.  74 ;  Hickman  v.  Stout,  2  L,eigh  6 ; 
Morgan  v.  Carson,  7  Id.  238.  The  last  case 
was  similar  in  its  nature  to  this.  The  de- 
fendant made  no  objection  to  the  jurisdic- 
tion of  the  court  of  chancery,  but  in  his 
answer  defended  himself  upon  the  merits. 
The  case  was  heard,  and  a  final  decree 
made,  upon  the  merits ;  and  yet  the  decree 
was  reversed  because  it  appeared  on  the 
face  of  the  bill  that  the  court  had  no  juris- 
diction. The  case  of  Van  Lew  v.  Bohan- 
nan,  4  Rand.  537,  has  been  sometimes 
considered  as  an  authority  to  show  that  if 
a  defendant  in  his  answer  defends  himself 
on  the  merits  without  objecting  te  the 
jurisdiction  of  the  court,  he  thereby  waives 
inch  objection,  and  jurisdiction  may  be 
taken  of  the  case.  But  in  that  case  the 
defendant  in  his  answer  admitted  facts 
which,  if  they  had  appeared  to  the  court  of 
law,  would  have  there  produced  a  different 
result;  and  the  court  had  nothing  to  do  but, 

on  the  admissions  in  the  answer,  to 
3^     perpetuate    *the    injunction.     It  was 

not  like  a  case  in  which  the  matters 
set  np  in  the  bill  are  controverted  by  the 
answer,  and  must  be  litigated  and  deter- 
mined m  the  court  of  chancery  before  relief 
can  be  g'iven. 

The  provision  in  the  new  Code  seems  not 
to  have  been  intended  to  make  any  change 
in  the  law  as  it  was  in  the  Code  of  1819,  and 
according  to  the  construction  put  upon  it  in 
the  case  of  Pollard  v.  Patterson's  adm'r. 
That  provision  expresses  what  the  law  of 
1819  impliiid,  and  uses  words  which  were 
not  in  that  law,  but  convey  a  meaning 
which  that  law  was  construed  to  import. 
Those  words  were,  ^'When  the  bill  shows 
on  its  face  proper  matter  for  the  jurisdic- 
tion of  the  court,  no  exception  for  want  of 
jurisdiction  shall  be  allowed,"  &c.  In  the 
case  under  consideration,  the  bill  did  not 
show  upon  its  face  proper  matter  for  the 
jurisdiction  of  the  court.  It  asserted  claims 
cognizable  only  at  law,  and  for  the  recovery 
of  which  a  plain  legal  remedy  existed ;  or, 
if  any  of  them  were  cog'nizable  in  equity, 
they  were  entirely  unconnected  with  the 
judgments  sought  to  be  enjoined;  and  no 
ground  was  stated  which  could  give  the 
coort  jurisdiction  of  the  case  as  an  injunc- 
tion suit.  It  was  proper,  therefore,  to  dis- 
solve the  injunction  on  the  ground  that  on 
the  face  of  the  bill  the  court  had  no  juris- 
diction to  award  it. 

It  was  further  contended  by  the  counsel 
for  the  appellant  that  the  appellee  had  no 
right  to  make  the  motion  to  dissolve  at  the 
time  at  which  it  was  made,  as  his  answer 
had  been  filed  in  the  paper,  but  not  at  rules 
or  in  court,  only  two  days  before  the  motion 
was  made.  If  there  is  not  sufficient  equity 
on  the  face  of  the  bill  to  support  the   in- 


junction, the  defendant  may  apply  at  once, 
and  without  any  answer,  for  a  dissolution. 
2  Rob.  Pr.  241  and  cases  cited ;  also  Slack 
V.  Wood,  supra  40.  Where  there  is  sufficient 
equity  on  the  face  of  the  bill,    an    answer 

must  be  filed  by  the  defendant; 
388      *after  which  a  motion  to  dissolve  may 

be  made  at  any  time ;  at  least  there  is 
nothing  in  the  law  of  the  land  to  pfevent 
it.  By  rules  of  court  an  answer  to  an  in- 
junction bill  is  generally  required 'to  be  filed 
within  a  certain  time  after  the  execution  of 
the  subpcena,  or  the  defendant*  is  not  aN 
lowed  to  move  a  dissolution  until  a  certain 
time  has  elapsed  after  the  answer  is  filed* 
But  these  rules  are  subject  to  the  discretion 
of  the  court  to  which  they  belong*,  and  if 
disregarded  by  such  court,  its  decree  cannot 
on  that  ground  be  reversed.  Of  them  the 
appellate  court  can  take  no  judicial  cogni- 
zance. It  does  not,  however,  appear  in  this 
case  when  the  subpcena  was  executed. 

For  the  foregoing  reasons,  and  without 
expressing  any  opinion  on  the  merits  of  the 
claims  asserted  in  the  bill,  we  are  for 
affirming  the  order  of  the  Circuit  court, 
with  costs  to  the  appellee. 

Decree  affirmed. 


389       *Bean  &  Another  v.  Simmons. 
July  Term.  1863,  Lewlsbprfir. 

I.  Chancery  Practice— Answer— Time  of  Piling  *— it  Is 

the  rirht  of  a  defendant  in  equity  to  file  his 
answer  at  any  time  before  a  final  decree  is  made 
in  a  cause. 

9.  5aiiM— Same  -5ame— Case  at  Bar— Where  the  court 
had  received  the  case  when  submitted  for  deci- 
sion, had  examined  the  papers  and  nettled  the 
terms  of  a  decree  deciding*  the  principles  of  the 
cause,  though  11  was  an  interlocutory  decree,  and 
a  decree  had  been  prepared  and  considered  by  the 
court  and  directed  to  be  entered  in  the  order 
book,  but  before  It  had  been  entered  and  on  the 
same  day  it  was  directed  to  be  entered,  a  defend- 
ant tendered  his  answer:  Hbld:  The  defendant 
was  then  entitled  to  file  his  answer. 

3.  Same— Same— Same —Qn.ABB  :    Whether    if    the 

*Cliancery  Practice— Answer— Time  of  Piling.^  in  the 

statute  proYiding  that  at  any  time,  before  final  de- 
cree, a  defendant  may  be  allowed  to  file  his  answer, 
the  term  "may"  is  imperative  and  means  '*mDst"  or 
"shall."  As  authority  for  this  proposition,  the  prin- 
cipal case  was  cited  in  Welsh  v.  Solenberger.  86  Va. 
444, 8  S.  £.  Rep.  01 ;  Radford  ▼.  Fowlkes,  85  Va.  828.  8  S. 
E.  Rep.  817  (citing  also  Bowles  v.  Woodson,  6  Gratt. 
81:  Preston  y.Heiskell,  82  Gratt.  48):  Buford  v.  North 
Roanoke,  etc.,  Co..  90  Va.  423,  18  S.  E.  Rep.  914.  See 
also,  monographic  note  on  "Answers,  in'  Equity 
Pleading"  appended  to  Tate  v.  Vance.  2f  Gratt.  671. 
This  construction  comes  under  the  general  rule, 
that  the  word  "may"  when  used  in  a  statute  means 
"must"  or  "shall"  in  cases  where  the  public  in- 
terest and  rights  are  concerned,  and'  where  the 
public  or  third  persons  have  a  claim  de  ^ure  that 
the  power  shall  be  exercised.  The  principal  case 
was  cited  for  this  proposition  in  Bank  r.  Coiinty, 
28  W.  Va.  291:  Turner  v.  Smith,  18  Gratt  888:*  Elliott 
V.  Hutchinson,  8  W.  Va.  469.  See  also,  in  accord, 
Boiling  y.  Mayor,  3  Rand.  580. 
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decree  had  been  entered  In  the  order  book  and 
the  orders  had  been  signed  by  the  Jadffe,  the 
defendant  would  have  been  entitled,  at  the  same 
term,  or  at  any  time  previous  to  the  final  hearing 
of  the  caose,  to  file  his  answer. 

"t*his  was  a  bill  filed  in  the  Circuit  court 
of  Hardy  county  by  Valentine  Simmons 
ag'ainst  Adam  Bishop,  William  Seymour  and 
others,  to  subject  a  piece  of  ground  in  the 
town  of  Morefield,  sold  by  Simmons  to 
Bishop,  to  satisfy  a  balance  of  the  purchase 
money.  An  account  was  directed  to  ascer- 
tain the  amount  of  purchase  money  still 
due ;  and  that  account  haying  been  taken 
and  returned,  the  cause  was  put  into  the 
hands  of  the  judge  at  the  April  term  of  the 
court  in  1848,  and  the  decree  had  been  pre- 
pared, and  was  ready  to  be  entered,  bring- 
ing on  the  cause  to  be  heard  upon  the  bill 
taken  for  confessed  as  to  all  the  defendants, 
when  Seymour  asked  leave  to  file  his  an- 
swer, which  was  refused  by  the  court.  The 
subsequent  proceedings  are  stated  in  the 
opinion  of  the  court.  Upon  the  application 
of  Bean  and  Seymour,  an  appeal  was  al- 
lowed. 

390         *J.  W.  F.  Allen,  for  the  appellants. 
There  was  no  counsel  for  the  appel- 
lees. 

I^EE,    J.,   delivered  the  opinion  of  the 
court. 

The  decree  pronounced  in  this  cause  on  the 
24th  of  April  1848,  on  the  hearing  of  the 
case  on  the  bill  and  amended  bills  taken  as 
for  confessed  as  against  all  the  defendants, 
exhibits  and  depositions  filed,  required  the 
defendant  Bishop  to  pay  to  the  complain- 
ant the  amount  claimed  in  the  bill,  with 
interest  and  costs,  within  sixty  days,  and 
on  his  failure  so  to  do,  directed  a  sale  of 
the  land  in«the  bill  and  proceedings  men- 
tioned for  satisfaction  thereof,  by  a  com- 
missioner named  for  that  purpose.  The 
amount  not  having  been  paid  within  the 
time  specified,  the  commissioner  sold  the 
land  as  directed,  and  reported  his  sale  to 
the  court ;  and  the  court  by  its  final  decree, 
pronounced  on  the  23d  of  September  1848, 
confirmed  the  report,  and  directed  the  pro- 
ceeds of  the  sale  to  be  paid  over  to  the  com- 
plainant; and  gave  a  further  decree  against 
the  defendant  Bishop,  personally,  for  a  bal- 
ance found  to  remain  unsatisfied  by  the  sale 
of  the  land.  After  the  decree  of  the  24th 
of  April  1848  had  been  prepared,  considered 
by  the  court,  and  directed  to  be  entered  in 
the  order  book,  the  defendant  Seymour  tend- 
ered an  answer,  prepared  after  the  decree 
had  been  rendered,  ^that  is  directed  to  be 
entered,)  in  which  he  contests  the  com- 
pi^itiant's  ri^ht  to  recover  in  the  case  at  all, 
and  also  claims  preference  for  the  deed  of 
trust  under  which  he  claimed  over  the  lien 
set  up  by  the  complainant.  The  court, 
however,  refused  to  permit  him  to  file  his 
answer,  and  the  decree  recited  that  the 
cause  was  heard  as  on  the  bills  taken  for 
confessed  as  to  him  as  well  as  the  other  de- 
fendants. And  after  the  final  decree  was 
pronounced,  the  defendants,  Bean  and  Sey- 
mour, obtained  an  appeal  to  this  court. 


The  act  of  the  7th  of  March  1826, 
391  altering  proceedings  *in  the  courts  of 
chancery,  (Supp.  Rev.  Code  1819,  p. 
130,)  authorizes  a  complainant  to  bring  his 
cause  to  a  hearing  after  subpoena  served  on 
the  defendant,  and  no  answer,  plea  or  de- 
murrer filed  within  four  months  (afterwards 
reduced  to  two  months,)  thereafter,  without 
a  decree  nisi  served  on  the  defendant ;  but 
provides,  **that  the  defendant  may,  at  any 
time  before  final  decree,  be  allowed  to  file 
his  answer,  or  plead  or  demur,  but  the  cause 
shall  not  be  sent  to  rules,  or  continued 
therefor,  unless  upon  good  cause  shown.'* 
And  the  question  arises  as  to  the  construc- 
tion of  the  terms,  ^*may  be  allowed  to  file 
an  answer,"  &c,  in  this  proviso;  whether 
they  are  to  be  regarded  as  imperative,  and 
as  conferring  an  absolute  right,  which  the 
court  cannot  withhold ;  or  whether  the  court 
may  exercise  a  discretion  upon  the  subject, 
giving  leave  to  file  an  answer  after  the  four 
months,  or  refusing  it  according  to  the  cir- 
cumstances of  the  case. 

The  general  rule  in  the  construction  of 
statutes  is,  that  the  term,  ^^may,"  when 
used  in  a  statute,  means  *  *must"  or  ^* shall,*' 
in  cases  where  the  public  interest  and  rights 
are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  de  jure  that  the  powers 
shall  be  exercised.  7  Bacon's  Ab.  (Owil. 
Ed.)  451,  title**  Statute"  I ;  Drage  v.  Brand, 
2  Wils.  R.  377 ;  Roles  v.  Rosewell,  5  T.  R. 
535;  Newberg  Turnpike  Company  v.  Miller, 
5  John.  Ch.  R.  113 ;  Boiling  v.  Mayor  of 
Petersburg,  3  Rand.  563,  580.  And  consider- 
ing the  subject  to  which  the  power  conferred 
by  the  provisio  in  question  of  allowing 
an  answer  to  be  filed,  notwithstanding 
the  expiration  of  the  four  months  (or  two 
months)  of  subpoena  served,  and  that  it  in- 
volves what  may  be  considered  the  natural 
right  of  every  defendant  in  a  cause  to  make 
his  defence,  the  court  has  no  hesitation  in 
saying,  that  the  term  **may"  in  this  proviso 
is  imperative,  and  to  be  construed  as  mean- 
ing **must"  or  ** shall,"  and  that  the 
392  court  has  *no  discretion  to  refuse  to 
permit  an  answer  to  be  filed  when  ten- 
dered within  the  time  limited  by  the  act,  if 
otherwise  proper  to  be  received.  And  the 
remaining  question  is,  when  does  this  time 
expire?  When  shall  it  be  said  there  is  **a 
final  decree"  within  the  meaning  of  the- 
proviso,  after  which  the  defendant  cannot 
claim  to  file  his  answer?  In  this  case,  it 
seems  that  the  court  had  received  the  case 
when  submitted  for  decision,  had  examined 
the  papers,  and  settled  the  terms  of  the  de- 
cree, and  a  decree  had  been  prepared  and 
considered  by  the  court,  and  directed  to  be 
entered  in  the  order  book ;  but  before  it  had 
been  entered,  and  on  the  same  day  it  was 
directed  to  be  entered,  the  answer  was  ten- 
dered. And  without  intending  to  decide 
whether  if  the  decree  had  been  entered  in 
the  order  book  and  signed  by  the  judge,  but 
during  the  same  term  the  defendant  had 
asked*  leave  to  file  an  answer,  or  whether  if 
he  had  tendered  his  answer  at  the  next  term 
of  the  court,  before  the  final  decree  con- 
arming  the  report  of  sale  was  pronounced. 
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be  ought  or  ought  not  to  have  been  per- 
mitted to  file  it,  yet  the  court  is  of  opinion, 
that  in  the  exact  circumstances  of  this 
case,  and  the  decree  not  having  been  entered 
in  the  order  book,  the  defendant  was  enti- 
tled to  file  his  answer,  the  complainant  not 
objecting  to  it  for  insufficiency,  or  indeed 
for  any  cause,  but  the  court  refusing  leave 
to  file  it,  because  it  regarded  it  as  tendered 
too  late. 

It  may  be  urged  that  this  construction 
of  the  act  referred  to  will  be  productive  of 
mnch  inconvenience,  by  permitting  parties 
imdnly  to  delay  making  their  defence  until 
after  a  cause  has  been  heard  by  the  court, 
and  the  decree  settled  and  prepared,  and 
nothing  remaining,  except  to  enter  it  in 
the  Older  book.  But  it  is  not  often  perhaps 
that  a  party  will  be  willing  to  run  the  risk 
of  such  delay  in  preparing  his  defence ;  and 
whatever  may  be  the  inconvenience, 
393  the  *court  can  only  construe  the  stat- 
ute as  it  is,  leaving  the  remedy,  if 
any  be  required,  to  the  legislature. 

Without  therefore  deciding  any  other 
qoestion  in  the  cause,  the  court  is  of  opin- 
ion that  the  Circuit  court  erred  in  refusing 
leave  to  the  appellant  Seymour  to  file  his 
answer  when  tendered,  and  that  for  that 
canse  the  decree  must  be  reversed  with  costs 
to  the  appellants,  and  the  cause  remanded  to 
the  said  Circuit  court,  with  directions  to 
permit  the  said  Seymour  to  file  his  answer, 
and  for  further  proceedings  therein  to  be 
had. 

Decree  reversed. 


394   *Henderson  v.  Henderson's  Ex'x. 

July  Term,  1852.  Iiewisburff. 

(Absent  Allkn,  J.) 

JB4KB«Bt-Satlsfactloa  of— Parties.*— A  bill  is  filed  to 
•abject  lands  to  the  satisfaction  of  a  judgment 
after  tbe  death  of  the  debtor,  and  cbarffinfir  fraud 
in  certain  conveyances  by  the  debtor  to  his  son. 
The  son  having  conveyed  some  of  the  lands  to  third 
persons,  all  snch  persons  must  be  made  parties  to 
the  canse. 

This  was  a  bill  filed  in  September  1835, 
in  the  Circuit  court  of  Wood  county,  by 
Richard  H.  Henderson,  executor  of  Alexan- 
der Henderson  of  Dumfries,  against  George 
W.  Henderson  and  the  administrator  of  Al- 
exander Henderson,  late  of  Wood  county. 
The  plaintiff  claimed  to  be  a  creditor  of 
Alexander  Henderson  of  Wood  county  by 
judgment  recovered  against  him  in  1824; 
and  he  sought  to  set  aside  certain  convey- 
ances of  real  and  personal  estate,  made  by 
Alexander  Henderson  of  Wood  to  his  son 
George  W.  Henderson  in  1825  and  1826.  In 
his  bill,  after  setting  out  his  judgment  and 
the  deeds,  and  the  insolvency  of  Alexander 
Henderson  of  Wood  at  his  death,  he  charged 
that  these  deeds  were  intended  to  hinder  and 
delay  his    creditors,     and    especially     the 

•See  principal  case  cited  in  Cronise  v.  Carper,  80 
Va.  flBI.  See  also,  monoffraphic  noUon  "Jndfirments." 


plaintiff;  and  George  W.  Henderson  was 
called  upon  to  say  whether  he  had  sold  the 
land  conveyed  to  him  by  his  father,  and  if 
he  had,  when  and  to  whom  he  had  conveyed 
it,  and  who  was  the  then  owner.  And  the 
prayer  of  the  bill  was,  that  the  conveyances 
might  be  set  aside, and  that  the  defendant 
George  W.  Henderson  might  be  required  to 
account  for  the  value  of  the  property  with 
interest  and   profits,  and  for  general  relief. 

Greorge  W.  Henderson  answered  the  bill, 
averring  that  he  had  purchased  the 
395  property  and  given  full  *value  for  it. 
And  in  answer  to  the  enquiry  whether 
he  had  sold  the  land  conveyed  to  him  by  his 
father,  he  stated,  that  after  making  consid- 
erable improvements  on  one  of  the  tracts,  he 
in  1830  exchanged  it  with  his  uncle  Archi- 
bald Henderson  for  other  lands ;  and  in  1833 
he  sold  and  conveyed  another  tract  to  Joseph 
Tomlinson,  and  that  Tomlinson  afterwards 
conveyed  it  to  his  daughter,  the  wife  of  the 
defendant ;  and  he  filed  with  his  answer  the 
deeds  to  and  from  himself. 

In  the  progress  of  the  cause  the  plaintiff 
Richard  H.  Henderson  died,  and  the  suit 
was  revived  in  the  name  of  his  executrix, 
Orra  M.  Henderson. 

The  cause  came  on  to  be  heard  in  March 
1848,  when  the  court  held  that  one  moiety 
of  the  lands  conveyed  by  Alexander  to 
George  W.  Henderson  by  the  deeds  of  the 
5th  and  7th  of  December  1825,  were  bound 
by  the  judgment  against  the  grantor 
therein.  And  it  was  decreed,  that  unless 
George  W.  Henderson,  on  or  before  the  1st 
day  of  the  next  June,  paid  the  balance  due 
on  the  judgment,  that  a  commissioner  ap- 
pointed by  the  decree  should  after,  &c. ,  sell 
at  public  auction  one  moiety  of  the  said 
lands  upon  a  credit,  &c.  And  an  issue  was 
directed  to  ascertain  whether  the  deeds  of 
the  5th  and  7th  of  December  1825,  and  a  bill 
of  sale  of  the  Ist  of  April  1826,  for  the  slave 
and  other  property  therein  mentioned,  were 
voluntary  conveyances,  and  therefore  void; 
or  whether  or  not  they  were  for  an  inade- 
quate consideration,  and  fraudulent  and 
void:  or  if  for  a  valuable  consideration, 
then  what  was  the  true  value  of  each  of  the 
tracts  of  land  in  the  said  deeds  mentioned, 
and  the  true  consideration  paid  therefor  by 
George  W.  Henderson.  And  also  to  ascer- 
tain the  true  value  of  the  slave  and  other 
personal  property  mentioned  in  the  bill  of 
sale  aforesaid,  and  the  consideration  paid 
therefor.  George  W.  Henderson  applied  to 
this  court  for  an  appeal  from  this  decree, 
which  was  allowed. 

3%         *Price  and  McPherson,   for  the  ap- 
pellant. 
I*ry,  for  the  appellee. 

SAMUEI^S,  J.  I  am  of  opinion  the 
Circuit  superior  court  of  law  and  chancery 
for  Wood  county  should  have  rendered  no 
decree  in  the  case  until  it  had  caused  the 
persons  holding  the  titles  to  the  lands  sought 
to  be  charged,  to  be  made  parties  to  the 
suit.  As  a  moiety  of  their  lands  if  sub- 
jected to  the  lien  of  complainants'  judg- 
ment, can  only  be  so  subjected  after  apply- 
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ing  the  personal  estate  of  Alexander 
Henderson,  if  any,  to  the  part  payment 
thereof,  these  persons  have  a  direct  interest 
in  the  questions  connected  with  the  personal 
property.  It  was  improper  therefore,  to 
decide  in  regard  to  the  personal  property  in 
their  absence.  And  moreover  the  decree  in 
regard  to  the  land  would  be  wholly  inoper- 
ative against  those  who  held  the  titles  but 
who  are  hot  parties  to  the  suit. 

The  decree  should  be  reversed  with  costs 
to  the  appellant,  and  the  cause  remanded 
with  directions  to  make  parties  such  persons 
as  hold  titles  to  the  land  conveyed  by  Alex- 
ander Henderson  to  George  W.  Henderson 
by  the  deeds  bearing  date  the  5th  and  7th 
days  of  December  1825,  and  for  further  pro- 
ceedings to  be  had  therein. 

The  other  judges  concurred. 

The  decree  was  as  follows : 
The  court  is  of  opinion  that  the  Circuit 
court  of  Wood  county  erred  in  rendering  any 
decree  affecting  the  real  or  personal  property 
sought  to  be  charged  Vithout  having  before 
it  as  parties  the  persons  holding  titles  to  the 
lands  conveyed  by  Alexander  Henderson  to 
George  W.  Henderson  by  the  deeds  bearing 
date  the  5th  and  7th  of  December  1825.     It 

is'  therefore  adjudged,  ordered  and  de- 
397      creed  that  the  said  decree  be  *rever8ed 

and  annulled,  that  the  appellant  re- 
cover of  the  appellee  his  costs  expended  in 
this  court,  to  be  levied  of  the  assets  in  her 
hands  to  be  administered ;  and  the  cause  is 
remanded  to  the  Circuit  court  of  Wood 
county  with  directions  to  cause  the  persons 
above  mentioned  to  be  made  parties,  and 
for  further  proceedings  to  be  had  therein. 


398 


^Stephenson  v.  Taverners. 

Jaly  Term,  1853,  Lewisbarff. 


1.  Principal  and  Surety— Principal  Dead— Riirhts  of 
Sarety-^BIil  Quia  Timet— Partlee.*— A  surety,  whose 
principal  is  dead,  may  file  a  bill  quia  timet  against 
the  creditor  and  the  execntor  of  the  debtor,  to 
compel  the  latter  to  pay  the  debt  so  as  to  exonerate 
the  surety  from  responsibility.  He  may  enforce 
for  his  exoneration  any  lien  of  the  creditor  on 
the  estate  of  his  principal,  and  may  brlnsr  any 
suit  in  equity  which  the  creditor  could  bring, 
for  a  settlement  of  the  administration  account  on 
the  estate  of  the  deceased,  and  for  the  adminis- 
tration of  the  assets,  whether  leg-al  oreqnitable: 
but  the  creditor  must  be  a  party  that  he  may  re- 
ceive the  money  when  it  is  recovered. 

*Prlnclpal  and  Surety— Rights  of  Surety.- No  prin- 
ciple in  equity  jurisprudence  is  better  settled  than 
that  a  surety  is  entitled  to  enforce  every  security 
for  the  debt  which  the  creditor  has  against  tbe  prin- 
cipal debtor;  and  therefore  a  mortsraffe  or  other 
security  taken  by  the  creditor  must  be  dealt  with 
in  good  faith  and  held  in  trust,  not  only  for  the  cred- 
itor's security,  but  for  the  surety's  indemnity. 
And  this  right  of  the  surety  stands  not  upou  con- 
tract, but  upon  principles  of  natural  Justice.  Penn 
y.  Ingles,  82  Va.  71,  citing  the  principal  case,  and 
Meade  v.  Origsby,  88  Gratt  612.  But  the  surety 
can  enforce  for  his  exoneration  only  such  security 


3.  Creditors*  BUI— Harsiiallngt— Administration  of  As. 
sets— Parties^— Amending  BUI.I— A  bill  to  marshal 
assets  and  for  their  administration,  should  be  on 
behalf  of  the  plaintiff  and  all  other  creditors,  and 
the  heirs  and  devisees  of  the  testator  should  be 
parties.  But  if  the  proper  parties  are  not  made, 
the  bill  should  not  be  dismissed ;  but  the  plaintiff 
should  have  leave  to  amend  and  make  the  proper 
parties,  unless  a  decree  for  an  account  had  been 
made  in  some  other  creditor's  suit  having  tbe 
same  object 

3.  Same— Consolidation  of  Suits.]— If  several  suits 
are  pending  by  different  creditors,  the  court  will 
order  the  proceedings  in  all  the  suits  but  one  to  be 
stayed,  and  will  require  the   several   parties  to 

as  the  creditor  has  against  the  principal.  Barton  t. 
Brent,  87  Va.  390, 18  S.  E.  Rep.  90,  citing  the  principal 
case. 

In  Neal  v.  Bufflngton,  42  W.  Va.  820. 96  S.  E.  Rep. 
178,  the  principal  case  was  cited  to  the  point  that 
before  the  surety  has  paid  anything  on  the  debt  of 
his  principal  he  is  entitled,  the  debt  being-  due,  to 
come  into  equity,  by  bill  Quia  timet  against  the  cred- 
itor and  debtor  and  compel  the  debtor  to  make 
payment  so  as  to  exonerate  himself  from  responsi- 
bility. On  the  subject  of  Bills  Quia  Timet,  see  mono- 
graphic note  on  "Bills  Quia  Timet"  appended  to 
Devries  &  Co.  v.  Johnston,  27  Gratt.  806.  As  to  the 
rights  of  sureties,  see  the  principal  case  also  cited 
in  William  &  Mary  College  v.  Powell.  12  Oratt.  391. 

In  Watson  v.  Wigginton,  28  W.  Va.  675,  the  court, 
speakingthroughOBEBN,  J.,said:  *ln  no  case,  which 
I  have  seen,  has  the  right  of  a  surety  to  come  into 
a  court  of  equity  to  compel  the  creditor  to  make 
his  debt  out  of  the  principal  debtor  been  laid  down 
more  strongly  and  in  a  more  unqualified  manner 
than  by  Judob  Moncubb  in  Stepheneon  v.  Tavemert,  9 
Oratt.  404  et  aeq.,  and  I  must  say,  that  I  should,  as  at 
present  advised,  be  disposed  to  qualify  his  lan- 
guage somewhat:  but  I  do  not  deem  it  neces- 
sary to  do  so  as  its  adoption  would  not  var3'  the 
conclusion,  which  must,  I  think,  be  reached  in  this 
case;  and  perhaps  a  thorough  investigation  of  tbe 
subject  might  show,  that  his  language  ought  not  to 
be  qualified."  The  principal  case  was  distinguished 
in  this  same  opinion  at  page  577. 

marshaling  Assets.— In  McCrum  v.  Lee.  88  W.  Va. 
505, 18  S.  £.  Rep.  761,  the  principal  case  was  cited, 
among  others,  to  the  point  that  a  court  of  equity,  in 
a  proper  case,  will  compel  a  creditor  having  a  lien 
on  two  parcels  of  property  so  to  enforce  it  as  not  to 
injure  the  rights  of  him  who  has  a  lien  on  but  one 
of  them. 

^Creditors*  Bill— Administration  of  Assets-Parties.— 
A  creditor  has  a  right  to  bring  a  suit  for  his  claim 
against  his  deceased  debtor's  estate  but  he  should 
bring  it  for  himself  and  the  other  creditors.  Ewing 
V.  Ferguson,  88  Gratt  658,  citing  the  principal  case. 
See  monographic  note  on  "Creditors'  Bills**  ap- 
pended to  Suckley  v.  Rotchford,  12  Qratt.  60. 

fChancery  Practice— Amending  Bill.— See  principal 
case  cited  in  Holland  v.  Trotter.  22  Qratt.  180:  foot- 
note to  Parrill  v.  McKinley,  0  Oratt-  1;  Yates  v.  Law. 
86  Va.  123,  0  S.  E.  Rep.  508.  For  further  information, 
see  monographic  note  on  "Amended  Bills'*  appended 
to  Belton  v.  Apperson,  26  Gratt  207. 

{Creditors*  Bill— Consolidation  of  Suits.— See  the 
principal  case  cited  with  approval  in  Sexton  v.  Pat- 
terson, 1  Va.  Dec.  656:  Harvey  v.  Steptoe,  17  Oratt 
304:  Saunders  V.  Griggs,  81  Va.  515;  Pazton  v.  Rich, 
85  Va.  881.  17  S.  E.  Rep.  581 ;  Beach  v.  Woodyard,  5  W. 
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come  In  under  the  decree  in  said  snit.  so  that 
0Ql7  one  account  of  the  state  may  be  necessary. 

4.  3— c  3cpT«te  5alt— Co0t«.t— A  creditor,  who 
wltb  knowledere  that  there  has  been  a  decree  for 
an  account  In  another  creditor's  salt,  bringrs  a 
separate  sniu  for  his  own  claim,  will  be  compelled 
to  pay  the  costs. 

5.  Sane-Decree  for  Accouat— Effect.**— A  decree  in 
one  creditor's  suit  for  an  account,  operates  a  sus- 
pension of  all  other  pending  suits  of  creditors; 
and  they  must  come  in  under  the  decree. 

^  Sane -Several  Salts  Peodloff— Order  of  Making 
Decree. tt -When  several  creditors*  suits  are  pend- 
ing, the  decree  may  be  made  in  the  cause  first 
ready  for  a  hearing,  though  that  is  not  the  first 
soil  brought. 

This  was  a  suit  instituted  in  May  1845,  in 


Va.  2S:  Bell  r.  List,  6  W.  Va.  474.  See  principal  case 
dlstlDKuished  in  Barger  v.  Buckland,  28  Gratt  808; 
Patterson  t.  Eakin.  87  V  a.  54,  12  S.  E.  Rep.  144.  See 
Donugraphic  noU  on  "Creditors*  Bills"  appended  to 
SacUey  t.  Rotchford.  12  Gratt.  60. 

1Credit0r*s  BUI— Separate  Suit— Co^ts.— If  a  creditor 
Willi  knowledge  that  there  has  been  a  decree  for  an 
account  In  another  creditors*  suit  brings  a  separate 
»altfor  his  own  claim,  he  will  be  compelled  to  pay 
tlie  costs.  Laidley  y.  Kline.  23  W.  Va.  566,  citing  the 
ttrinctpal  case,  and  Kent  y.  Cloyd,  80  Gratt  566.  See 
alao.  monographic  note  on  ^'Costs'*  appended  to  Jones 
T.  Tatum.  10  Gratt.  720. 

••Creditor's  BUI— Decree  for  an  Account— Bf  feet. —The 
aettled  rule,  in  respect  to  a  creditors*  suit  for  the 
administration  of  assets  of  a  deceased  debtor,  is 
tliat  a  decree  for  an  account  of  outstanding  debts 
operates  a  suspension  of  all  other  pending  suits  of 
creditors,  who  must  come  in  under  the  decree  which 
is  treated  as  a  decree  in  favor  of  all  the  creditors. 
Paxion  y.  Bich.  85  Va.  381,  7  S.  E.  Rep.  581;  Kent  y. 
Clord,  30  Gratt.  561;  Hum  y.  Keller.  79  Va.  418:  Bev- 
erly V.Rhodes,  86  Va.  417,  10 S.  £.  Rep.  572;  Woodyard 
T.  Polaley.  14  W.  Va.  219;  Laidley  v.  KUne.  23  W.  Va. 
571:  Craig  y.  Hoge.  95  Va.  281.  28  S.  E.  Rep.  817,  all 
dtinff  the  principal  case.  And  it  is  only  where  a 
decree  for  an  account  of  debts  against  the  estate  of 
a  decedent  Is  made  in  a  suit  for  the  administration 
of  the  assets,  that  the  pendency  of  the  suit  operates 
asnspenston  of  all  other  pending  suits  of  creditors 
having  the  same  object  in  view.  Robinson  y.  Allen, 
S  Va.  724,  8  S.  E.  Rep.  885.  citing  the  principal  case. 
XTntil  a  decree  for  an  account,  each  creditor  has 
control  of  his  own  suit,  and  he  may  dismiss  it,  if  he 
thinks  proper.  Piedmont,  etc.,  Ins.  Co.  v.  Maury.  75 
Va.  512;  Craig  v.  Hoge.  95  Va.  281,  28  S.  E.  Rep.  817. 
both  citing  the  principal  case. 

See  monographic  noU  on  "Creditors'  Bills**  ap- 
pended to  Snckley  v.  Rotchford.  12  Gratt  60. 

Seae— Same— Statute  of  Limitations.— In  Crauf  urd 
V  Smith,  93  Va.  630.  83  S.  E.  Rep.  236.  the  principal 
case  was  cited  to  the  point  that,  in  a  creditors'  suit, 
vben  a  decree  is  entered  to  take  an  account  of  the 
debts  against  the  estate  of  the  decedent,  the  statute 
of  limitations  ceases  to  run  against  the  creditors  of 
the  estate.  See  principal  case  also  cited  in  foot-noU 
toBwing  V.  Ferguson,  88  Gratt.  548;  Paxton  v.  Rich, 
ft  Va.  881, 7  S.  £.  Hep.  581.  See  also,  in  accord.  Har- 
vey V.  Steptoe,  17  Gratt.  290,  and  foot-noU. 

ttCredltars'  Bill -Several  SniU  Pending— Order  of 
nsUag  Decree.— See  principal  case  cited  with  ap- 
proval in  Robinson  v.  Allen,  85  Va.  724.  8  S.  £.  Rep. 
8&  See  also,  monographic  note  on  "Creditors*  Bills*' 
appended  to  Snckley  v.  Rotchford,  12  Gratt  60. 


the  Circuit  court  of  Wood  County  by  John 
Stephenson  against  Thomas  and  f^ranl^lin 
Taverner.  The  bill  charges  that  Charles 
R.  Baldwin,  late  of  the  county  of  Wood, 
died  in  1839.  That  he  was  indebted  by 
account  to  Stephenson,'  Neaie  &  Co., 
of    which    firm    the  plaintiff    was   a 

399  *partner,    for    several    hundred   dol- 
lars.    That  by   his  will   he  appointed 

the  plaintiff  and  Thomas  Taverner,  the  lat- 
ter of  whom  was  his  father  in  law,  his  exec- 
utors, both  of  whom  qualified  as  such: 
That  Thomas  Taverner  took  almost  exclu- 
sive charge  of  the  estate,  and  performed 
almost  every  executorial  act  that  was  done 
without  consulting  the  plaintiff,  many  if 
not  all  of  which  acts  were  irregular ;  and 
for  a  detail  of  which  he  referred  to  a  bill 
filed  in  the  same  court  and  then  depending 
bv  J.  J.  Jackson  against  said  Taverner. 
That  Taverner  in  managing  said  estate 
had  made  it  out  insolvent.  That  Baldwin 
in  his  lifetime,  had  purchased  a  lot  in  Par- 
kersburg  of  M.  E.  HoUiday,  for  which  he 
executed  his  note,  with  the  plaintiff  and  S. 
C.  §haw  as  his  sureties,  in  the  sum  of  155 
dollars  and  75  cents,  payable  on  the  Ist  of 
September  1839;  that  this  note  had  been 
assigned  to  J.  F.  Snodgrass,  and  by  him 
was  assigned  in  May  1841  to  Franklin  Tav- 
erner, the  son  of  Thomas  Taverner ;  and  he 
charged  that  this  was  in  fact  a  payment  of 
the  note  by  his  coexecutor  Thomas  Tav- 
erner. That  such  was  plaintiff's  under- 
standing, and  thus  the  matter  stood  until 
December  1843,  when  a  writ  was  served  upon 
him  in  the  name  of  HoUiday  suing  for  the 
benefit  of  Burnett,  Withers  Sl  Co.  ,  demand- 
ing this  debt.  That  Franklin  Taverner  was 
active  in  transacting  the  business  for  his 
father,  and  plaintiff  has  no  doubt  the  note 
was  taken  from  Snodgrass  in  good  faith  at 
the  time  as  paid ;  and  that  this  subsequent 

Proceeding     was   a   pretence;    the    firm   of 
lurnett,  Withers  &  Co.,  not   being   known 
in  that  country. 

The  plaintiff  further  charged  that  Thomas 
Taverner  had  sold  the  testator's  land  in 
Ohio,  made  settlements  with  the  court,  and 
done  divers  other  acts  without  the  plaintiff's 
concurrence,  and  had  not  given  him  any 
commission ;  had  not  permitted  plaintiff  to 
retain  his  own  debt  as  he  had  a  right  to  do, 
and  had  preferred  creditors  without  plain- 
tiff's concurrence,   and  to  his   injury. 

400  *That  plaintiff  reluctantly  consented 
to  the  sale  of  the  real  property  men- 
tioned in  Jackson's  bill,  which  Baldwin,  had 
purchased  of  Snodgrass  in  the  town  of 
Parkersburg,  but  that  he  understood  the 
terms  of  the  sale  wholly  different  from 
Taverner.  The  plaintiff  understood  the  sale 
to  be  subject  to  the  vendor's  lien :  that  the 
estate  was  to  be  credited  with  the  proceeds 
of  sale  and  the  purchaser  was  to  state  the 
property  subject  to  the  incumbrance:  on 
any  other  supposition  the  price  was  grossly 
inadequate,  and  the  sale  for  cash  utterly  in- 
defensible. That  the  will  of  Baldwin  which 
subjected  all  his  estate  to  the  payment 
of  his  debts  and  authorized  his  exec- 
utors to  sell,  constituted    that   estate   equi- 
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and  that  the  bill  in  said  cause  be  dis- 
missed,  but  without  costs  to  either 

371  *party.  And  it  is  further  adjudg^ed, 
ordered  and  decreed,  that  said  decree 

of  the  23d  of  October  1849  be   in   all  other 

respects  affirmed. 

And  it  is  further  adjudged,  ordered  and 
decreed,  that  as  to  the  said  decree  of  the  3d 
of  April  1848  the  said  appeal  be  dismissed. 

Which  is  ordered  to  be  certified  to  the 
said    Circuit   court  of  Greenbrier  county. 


372     ^Armstrong's  Heirs  v.  Walkup  & 

Others. 

July  Term,  18Si2,  Lewisburflr. 

I.  Onardian  and  Ward— Compensation*— Case  at  Bar.— 

A  guardian  of  infants  is  entitled  to  compensation 
for  their  snpport,  though  he  may  have  promised 
their  friends  that  he  would  not  make  any  charge 
for  it,  and  in  fact  kept  no  accounts  affalnst  them. 

3.  5ame— When  Error  to  Make  Joint  Decree  In  Favor  of 
Several  Infants.— It  is  error  to  make  a  Joint  decree 
in  favor  of  several  persons  who  have  been  wards 
of  the  defendant's  testator,  where  one  of  them  is 
an  infant;  though  the  decree  be  made  with  the 
consent  of  the  next  friend  of  the  infant. 

3.  Ouardian  and  Ward— Payments  to  Quardlan- Lia- 
bility to  Third  Persona.— A  payment  made  to  the 
husband  of  one  of  three  wards,  who  is  the  guard- 
ian of  another  of  them,  though  intended  to  be  a 
payment  to  all,  is  not  to  be  credited  against  the 
third  ward,  who  is  then  an  adult,  she  not  having 
authorized  him  to  receive  it,  but  is  to  be  credited 
acainst  the  husband  and  wife  and  his  ward. 

4.  Same— Accounts  Hust  Be  Stated  Separately.— The 
accounts  of  the  three  wards  should  be  stated  sep- 
arately from  the  commencement,  or  at  least  from 
the  time  when  their  expenses  differed  in  amount. 

This  was  a  suit  in  the  Circuit  court  of 
Greenbrier,  instituted  by  Josiah  J.  Walkup 
and  Ann  Eliza  his  wife,  Sarah  Jane  Blliott 
and  Elizabeth  M.  Elliott,  the  last  being  an 
infant  suing-  by  her  guardian  and  next 
friend  J.  J.  Walkup,  against  the  adminis- 
trators with  the  will  annexed  and  heirs  of 
John  Armstrong,  who  had  been  the  guard- 
ian of  the  female  plaintiffs,  for  the  settle- 
ment of  his  guardian  accounts.  The 
accounts  were  referred  to  a  commissioner, 
who  in  1850  made  a  report,  bringing  down 
the    account  to  that  time,    and   presenting 

The  principal  case  is  cited  in  Holland  v.  Trotter, 
22  Gratt.  ISO. 

*Ouardlan  and  Ward— Compensation.— For  the  prop- 
osition that,  a  ffuardian  of  infants  is  entitled  to 
compensation  for  their  support,  though  he  had 
promised  their  friends  that  he  would  not  make  any 
charge  for  it.  and  in  fact  had  kept  no  account  against 
them,  the  principal  case  is  cited  with  approval 
in  the  following  cases:  Hurst  v.  Hite,  20  W.  Va.  205; 
Hauser  v.  Kinsr,  76  Va.  787.  In  this  case  it  was  held 
that  the  creditors  of  a  committee  of  a  lunatic  could 
subject  his  right  to  compensation  for  board,  to  the 
payment  of  their  claim.  See  the  principal  case 
cited  in  foot-notes  to  Sayers  v.  Cassell.  83  Gratt.  525; 
Rea  V.  Trotter,  26  Gratt.  585.  See  g-enerally,  mono- 
graphic note  to  "Guardian  and  Ward"  appended  to 
Bamum  v.  Frost,  17  Gratt  898. 


alternate  statements.  And  there  was  also 
an  account  of  the  administration  upon  Ann- 
strong's  estate  by  the  administrators. 

The  heirs  of  Armstrong  excepted    to    the 

first    statement  of  the  guardian's   account 

because  he  was   not  allowed   anything    for 

the    support  and  education  of  his    'wards; 

and  they  excepted  to  both  statements 

373  because  *he  was  charged  with  com- 
pound interest  after  his  death,  and  be- 
cause the  account  was  not  credited  with 
1279  dollars  9  cents,  as  of  the  9th  of  Octo- 
ber 1847  paid  by  the  administrators  to  the 
plaintiff  Walkup  for  the  wards.  They  also 
excepted  to  the  administration  account  on 
several  grounds,  one  of  which  was,  that 
the  administrators  were  allowed  credit  for 
the  payment  of  debts  of  inferior  dignity  to 
that  of  the  plaintiffs. 

The  plaintiffs  excepted  to  the  commis- 
sioner's second  statement,  because,  in  that 
statement,  the  guardian  was  allowed  com- 
pensation for  the  support  and  education  of 
his  wards.  It  appears  that  Armstrong, 
having  no  children  of  his  own,  took  these 
children,  who  were  then  quite  young,  to  live 
with  him.  There  is  some  evidence,  too, 
that  he  repeatedly  said  that  he  did  not  in- 
tend to  make  any  charge  against  them  for 
their  support  and  education ;  and  an  uncle 
of  the  plaintiffs,  who  was  examined  as  a 
witness,  stated  that  he  was  prepared  and 
should  have  taken  the  children  with  him 
to  Ohio  upon  the  death  of  their  mother,  but 
for  the  promise  of  Armstrong  that  he  would 
keep  them  without  charge;  and  it  appears 
that  although  they  lived  with  him,  one  of 
them  until  her  marriage  and  the  others 
until  his  death  in  1846,  he  did  not  keep  any 
account  of  their  expenses,  but  treated  them 
as  if  they  had  been  his  own  children. 

In  May  1850  the  cause  came  on  to  be  heard, 
when  the  court  held  that  the  second  state- 
ment of  the  commissioner's  report  was  cor- 
rect in  making  an  allowance  to  the  guardian 
for  the  support  and  education  of  his  wards, 
and  overruled  the  exception  of  the  plaintiffs 
to  this  statement,  and  sustained  the  first  ex- 
ception of  the  defendants  to  the  first  state- 
ment. The  exceptions  to  both  statements, 
because  interest  was  compounded  after  the 
death  of  Armstrong,  and  for  failing^  to 
credit  in  that  account  the  sum  of  1279 

374  dollars  9  cents  paid  by  *the   adminis- 
trators, were  also  sustained.     And  the 

first  exception  of  the  heirs  of  Armstrong  to 
the  administration  account  was  overruled, 
because,  though  it  is  true  the  debts  due 
from  the  guardian  has  preference  over  all 
other  debts,  yet  as  the  plaintiffs  could 
resort  to  the  real  estate  of  the  guardian  for 
satisfaction  of  their  claim,  the  court  would 
substitute  the  creditors  who  could  only  re- 
sort to  the  personalty,  to  the  right  of  the 
plaintiffs  against  the  real  estate,  should 
they  have  satisfaction  out  of  the  personal 
estate.  It  is  unnecessary  to  notice  the 
other  exceptions.  The  report  was  therefore 
recommitted  to  be  reformed  according  to  the 
principles  of  the  decree. 

In  1851  the  commissioner  returned  his  re- 
port reformed  according   to   the    principles 
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of  the  decree  of  the  court,  to  which  there 
were  no  exceptions.  By  the  first  statement 
of  this  report  the  balance  found  due  to  the 
plaiatifTs  was  3599  dollars  29  cents  of  prin- 
cipal and  1009  dollars  77  cents  of  interest, 
with  interest  on  the  principal  from  the  26th 
of  May  1849.  By  the  second  statement  there 
was  due  to  them  1031  dollars  65  cents  of 
principal  and  397  dollars  38  cents  of  interest, 
with  interest  on  the  principal  from  the  same 
date.  And  there  was  due  from  the  admin- 
istrators of  Armstrong"  on  account  of  the 
personal  estate  1365  dollars  27  cents,  with 
interest  on  1205  dollars  10  cents,  a  part 
thereof,  from  the  9th  of  October  1850. 

In  October  1851  the  cause  came  on  again 
to  be  heard,  when  the  court,  being  satisfied 
that  the  opinion  before  expressed  in  favor 
of  allowing  the  guardian  for  the  support 
and  education  of  his  wards,  was  incorrect, 
was  of  opinion  to  adopt  the  first  statement 
in  the  amended  report;  and  the  plaintiffs 
waiving  the  necessity  of  taking  separate 
accounts  against  the  guardian,  and  consent- 
ing to  take  a  joint  decree  for  the  amount 
dne,  it  was  decreed  that  the  sum  of  4602 
dollars  6  cents,  with  interest  on  3599 
o75  dollars  29  cents,  part  ^thereof,  should 
be  paid  to  them.  And  in  part  dis- 
charge of  this  sum,  there  was  a  decree 
against  the  administrators  of  Armstrong 
for  the  amount  reported  in  their  hands. 
And  it  was  further  decreed  that  unless  the 
residue  of  the  debt,  interest  and  costs  de- 
creed to  the  plaintiffs  was  paid  to  them 
within  two  months,  the  sheriff  of  the  county 
should  proceed  to  sell  so  much  of  the  lands 
of  which  Armstrong  died  seized  as  would 
pay  that  residue.  From  this  decree  the 
heirs  of  Armstrong  applied  to  this  court  for 
an  appeal,  which  was  allowed. 

Wm.  Smith  and  McPherson,    for  the   ap- 
pellants. 
Price  and  Caperton,  for  the  appellees. 

SAMUKLS,  J.  This  cause  stands  upon 
exceptions  to  reports  of  the  account  between 
John  Armstrong  and  the  female  complain- 
ants, late  his  wards,  and  of  the  account 
between  Andrew  Beard  and  Joseph  Beard, 
administrators  with  the  will  annexed  of 
John  Armstrong,  deceased,  and  the  estate  of 
the  decedent. 

The  guardianship  accounts  are  stated  in 
alternative  forms,  exhibiting  di£Perent  re- 
sults, from  a  difference  in  the  charges  en- 
tering into  those  accounts :  One  is  marked 
"first  statement;"  the  other  "second  state- 
ment." 

The  first  exception  by  defendants  to  the 
report  marked  '* first  statement,"  is  because 
credit  on  the  guardianship  account  is  with- 
held from  Armstrong's  estate  for  the  sup- 
port and  education  of  the  wards  during 
Armstrong's  guardianship.  This  exception 
is  met  by  complainants,  by  alleging  that 
Armstrong  promised  to  support  and  educate 
his  wards  without  charge.  There  is  proof 
in  the  record  tending  to  show  that  Arm- 
strong did  so  promise ;  yet  as  he  was  under 
no  previous  obligation  to  support  and 
educate     them     at    his     own    expense,    a 


promise  to  do   so   was   made   without 

376  ^consideration,     and    would    not    be 
binding  on  him.     The  office   he    held 

made  it  his  duty  to  take  care  of  the  persons 
and  property  of  his  wards,  and  to  provide 
for  their  support  and  education  out  of  the 
profits  of  their  estate.  A  mere  promise  to 
persons  having  no  authority  to  contract  on 
the  subject,  and  for  no  consideration,  does 
not  affect  the  rights  of  the  guardian  to  have 
compensation.  Hooper  v.  Ro^-ster,  1  Munf. 
119.  I  am  of  opinion  the  exception  should 
have  been  sustained. 

The  third  exception  is  because  1279  dollars 
9  cents,  paid  to  complainant  J.  J.  Walkup 
by  Armstrong's  administrators,  is  not 
credited  to  the  estate  against  the  wards  as 
of  the  9th  of  October  1847,  when  it  was 
paid.  This  exception  places  in  a  clear 
light  the  error  committed  in  stating  the 
account  jointly  throughout,  between  all  the 
female  complainants  on  one  side,  and 
Armstrong's  estate  on  the  other.  A  correct 
mode  would  have  been  to  state  the  account 
of  each  ward  separately,  either  from  the 
beginning  or  from  the  time  when  the  claims 
of  the  wards  ceased  to  be  the  same  in 
amount.  This  payment  to  Walkup  should  be 
credited  as  of  the  day  it  was  made,  and  ap- 
plied to  only  such  of  the  claims  as  he  had 
authority  to  receive.  It  does  not  appear 
that  he  had  authority  to  receive  the  money 
due  complainant  Sarah  Jane  Elliott:  by 
crediting  this  payment  on  the  aggregate  of 
all  the  debts,  her  claim  is  improperly  re- 
duced in  amount. 

Defendant's  first  exception  to  the  amount 
of  the  administration  on  Armstrong's  es- 
tate, presents  a  question  of  no  importance  to 
them.  Although  the  assets  in  the  hands  of 
the  administrators  should  have  been  applied 
to  pay  debts  in  the  order  of  their  dignity, 
yet  as  the  debts  of  the  first  dignity  exceed 
the  amount  of  the  personal  estate,  and  also 
bind  the  lands  in  the  hands  of  the  heirs, 
the  creditors  whose  debts  of  inferior  dignity 
have  been  paid,  could,  if  not  paid,  have 
subjected  the  real   assets  by  a  bill  to 

377  marshal   assets,    or   *otherwi8e;    and 
as  the  land  descended  to  defendants  is 

bound  for  all  the  debts  so  far  as  they  appear 
in  the  record,  it  is  immaterial  to  defendants 
in  what  order  they  are  paid. 

Defendants'  2d,  3d,  4th  and  5th  exceptions 
are  taken  with  so  little  precision,  that  it  is 
difficult  if  not  impossible  to  understand 
what  is  objected  to ;  moreover,  it  does  not 
appear  upon  what  proof  the  entries  excepted 
to  were  made.  These  exceptions  were  prop- 
erly overruled. 

Complainants'  exceptions  to  the  report 
marked  *' second  statement,"  have  been 
overruled  by  the  decision  already  made  on* 
defendants'  first  exception  to  the  guardian- 
ship account. 

The  court  erred  in  giving  a  joint  decree 
in  favor  of  all  the  complainant's  for  the  ag- 
gregate of  all  their  debts  against  defendants, 
notwithstanding  it  is  stated  to  have  been 
done  by  consent  of  complainants.  Eliza- 
beth Margaret  Elliott  was  an  infant  and 
therefore  incapable  of  giving   consent;  nor 
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could  her  next  friend  give  sach  consent  for 
her.  Under  this  joint  decree,  complainants 
J.  J.  WalkupsOr  Sarah  Jane  BUiott  might 
receive  the  whole  amount  thereof,  and  thus 
the  infant  be  left  with  no  further  security 
for  her  debt  than  that  afforded  by  the  indi- 
vidual responsibility  of  the  party  so  receiv- 
ing it. 

I  am  of  opinion  to  reverse  the  decree  for 
the  errors  indicated,  and  to  affirm  it  in  all 
other  things. 

The  other  judges  concurred. 

The  decree  was  as  follows : 

The  court  is  of  opinion  that  the  Circuit 
court  erred  in  not  allowing  the  estate  of 
John  Armstrong  deceased,  a  reasonable 
credit  for  his  expenditures  in  the  support 
and  education  of  his  wards,  so  as  not  to 
exceed  the  profits  of  their  estate  in  his 
378  hands  as  guardian.  *And  in  this,  that 
after  the  claims  of  the  female  com- 
plainants ceased  to  be  identical  as  to 
amounts,  the  accounts  were  still  stated  as 
joint  only ;  and  in  this,  that  the  sum  of 
1279  dollars  9  cents,  paid  to  complainant 
Josiah  J.  Walk  up,  October  9th,  1847,  was 
credited  against  the  aggregate  of  all  the 
claims  under  complainants,  instead  of  cred- 
iting it  against  that  of  Walkup  and  wife, 
and  that  of  his  ward,  which  alone  he  had 
any  authority  to  receive;  and  in  this,  that 
a  joint  decree  was  rendered  in  favor  of  all 
the  complainants  for  the  aggregate  of  all 
their  demands,  instead  of  rendering  a 
separate  decree  in  favor  of  Elizabeth  Mar- 
garet Elliott,  the  infant,  for  her  separate 
portion  of  the  money  due.  And  the  court  is 
further  of  opinion  that  there  is  no  other 
error  in  the  decree  appealed  from.  There- 
fore it  is  adjudged,  ordered  and»decreed,  that 
so  much  of  the  decree  as  is  herein  declared 
to  be  erroneous  be  reversed  and  annulled, 
and  that  the  appellants  recover  of  the  ap- 
pellees the  costs  of  appellants  expended  in 
the  prosecution  of  their  appeal  here ;  and 
that  in  all  other  things  the  said  decree  be 
affirmed ;  and  that  the  cause  be  remanded  to 
the  Circuit  court  for  further  proceedings  to 
be  had  according  to  the  principles  of  this 
decree. 


379 


^Hudson  V.  Kline. 

Jaly  Term,  1858.  Lewlsbarff. 


I.  lalnnctioos— Against  Jad^ments— Remedy  at  Law*-^ 
Set-Off.— In  an  action  at  law  the  defendant  is 
prevented  by  unavoidable  accident  from  setting- 
up  offsets  which  he  held  ag-alnst  the  plaintiff, 
these  offsets  being-  in  no  way  connected  with  the 
debts  sued  upon.    He  has  however  a  plain  remedy 

^Equity  Practice— Relief  against  Jadgmenta— Remedy 

at  Law.— In  an  action  at  law  the  defendant  was  pre- 
vented by  an  unavoidable  accident  from  setting-  up 
offsets,  which  he  held  against  the  plaintiff,  these 
offsets  being  in  no  way  connected  with  the  debts 
sued  upon:  and  to  which  he  has  a  plain  remedy  at 
law.  held,  he  will  not  be  allowed  to  enjoin  the  Judg- 
ment and  set  up  his  offsets  against  it,  but  must 
pursue  his  remedy  at  law  for  their  recovery.  For 
this  proposition  see  the  following  cases,  citluff  and 


at  law  for  the  recovery  of  his  claims.  Hku>:  He 
is  not  entitled  to  enjoin  the  judgment  and  sec  up 
his  offsets  ag-alnst  it,  but  must  pursue  hts  remedy 
at  law  for  their  recovery. 
a.  5ame— Same— Claim  RecovcraMe  In  Equity— 5at* 
Off.— If  the  claims  which  he  holds  against  the 
plaintiff  at  law,  are  only  recoverable  in  equity, 
still  he  is  not  entitled  to  enjoin  the  Judgment,  and 
to  have  them  set  off  against  it. 

3.  Chancery  Practice— Pallare  of  BUI  to  State  Bqalty— 
Effect. t— If  a  bill  does  not  state  a  case  proper  for 
relief  in  equity,  the  court  will  dismiss  it  at  the 
hearingf,  though  no  objection  has  been  taken  to 
the  Jurisdiction  by  the  defendant  in  his  pleadings. 

4.  Rule  of  Court— Disregard  of— Appeal.— The  disre- 
firard  by  a  Circuit  court  of  a  rule  adopted  by  itself 
for  the  reffulation  of  the  practice  there.  Is  not  a 
ffround  of  appeaL 

This  was  a  bill  in    the    Circuit   conrt  of 
Kanawha,  by  Robert  F.  Hudson,  to   enjoin 
two  judgments  recovered  against   himself 
and  two  others  as  his   sureties,    by   Daniel 
H.  Kline.     The  bill  charged  that  Kline  had 
sued    the  plaintiff  and   his  sureties,  in  two 
bonds  executed  by  them  to  him,  one  for  800 
dollars  and  the  other  for  1200  dollars.     That 
Kline  was  largely  indebted  to  the   plaintiff 
on  several  different  accounts,  which  he  sets 
out   in   the   bill,    one   of  which   was  for  a 
quantity  of  metal  furnished  to  Morris  &  Co., 
upon  the  undertaking  of  Kline  to  pay   for 
it,  to  the  amount  of  2139  dollars  61  cents. 
That  the  plaintiff,  about  the  commencement 
of  the  term  at   which   Kline  recovered   his 
judgments,    went    to   the   court-house    and 
employed  counsel  to  defend  the  suits,  and  set 
off  his  claims  against  the  bonds  so   far  as 

they  were  legal  offsets.  That  he  had 
380      spoken    to  counsel  and  was  to  *meet 

him  the  next  morning  for  the  purpose 
of  preparing  his  defence ;  but  that  on  that 
night  he  was  taken  very  ill  at  the  hotel 
where  he  lodged,  so  much  so   as  to    confine 

approving-  the  principal  case:  Goolsby  v.  St.  John, 
25  Gratt.  158.  andf»(X«;  Barnett  v.  Barnett,  88  Va.  511. 
2  S.  E.  Rep.  788:  Brown  v.  Chapman,  90  Va.  170, 17  S. 
E.  Rep.  866:  Vance  v.  Snyder,  6  W.  Va.  81:  Bias  v. 
Vickers,  27  W.  Va.  406:  Kanawha&O.  Ry.  CJo.  v.  Ryan, 
81  W.  Va.  807,  6  S.  E.  Rep.  925:  Faulconer  v.  Stlnson, 
44  W.  Va.  549.  29  S.  E.  Rep.  1012.  See  principal  case 
cited  in  foot-note  to  the  following  cases:  Slack  v. 
Wood,  9  Gratt  40:  Byrne  v.  Edmonds,  28  Gratt  200; 
Allen  v.  Hamilton,  9  Gratt  255:  also,  monoirraphic 
note  on  "Jurisdiction.'^ 

tSame-Pailare  to  State  Bqnlty  la  Blll-Bffect.— For 
the  proposiUon  that,  if  a  bill  does  not  state  a  case 
proper  for  relief  in  equity,  the  court  will  dismiss  it 
at  the  hearing,  though  no  objection  has  been  taken 
to  the  jurisdiction  by  the  defendant  in  his  plead- 
ings, the  principal  case  is  cited  and  approved  in 
the  following  cases:  Armstrong  v.  Pitta,  18  Gratt 
248,andfM>^«;  Jones  v.  Bradshaw,  16  Gratt  861:  Green 
V.  Massie,  21  Gratt  662,  and  no^;  Salamone  v.  Keiley, 
80  Va.  94;  Graveley  v.  Graveley,  84  Va.  151,  4  S.  K. 
Rep.  218;  Buffalo  v.  Pocahontas,  85  Va.  225, 7  S.  E.  Rep. 
288;  Trout  v.  Trout  80  Va.  299,  9  S.  E.  Rep.  1121;  Bos- 
ton, etc.,  Co.  v.  Carman,  etc.,  Co.,  94  Va.  101,  20  S.  E. 
Rep.  890;  Van  bibber  v.  Beirne,  0  W.  Va.  178:  More- 
head  V.  De  Ford,  0  W.  Va.  821;  Slack  v.  Jacob,  8  W. 
Va.  066;  Surber  v.  McClintic,  10  W.  Va.  247;  foot-not* 
to  Beckley  v.  Palmer,  11  Gratt  025. 
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him  to  his  bed  and  render  him  wholly  unfit 
far  business.  That  his  illness  continued  to 
increase,  which  made  it  necessary  that  he 
should  be  taken  home,  where  he  had  been 
confined  to  his  •  bed  ever  since.  That  his 
counsel  had  asked  for  a  continuance  of  the 
causes  on  the  g'round  of  plaintiff's  illness, 
and  his  consequent  inability  to  prepare  his 
case  and  g^et  ready  for  trial ;  but  the  appli- 
cation was  opposed  by  Kline  and  rejected  by 
the  court. 

Kline  answered  the  bill,  denying  his  lia- 
bility to  the  plaintiff  on  the  grounds  stated 
ia  the  biU. 

The  cause  came  on  in  November  1851,  on 
a  motion  to  dissolve  the  injunction,  when 
the  same  was  dissolved,  without  prejudice 
to  any  rights  or  remedies  at  law  or  ordinary 
relief  in  equity,  to  which  the  plaintiff 
might  be  entitled  for  and  on  account  of 
any  of  the  matters  set  forth  in  his  bill. 
From  this  decree  Hudson  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Parks  and  Price,  for  the  appellant. 
Fry,  for  the  appellee. 

MONCUKE,  J.,  delivered  the  opinion  of 
the  court. 

The  question  first  presented  for  our  deci- 
aon  in  this  case  is,  whether  a  court  of  equity 
had  jurisdiction  to  enjoin  the  judgments 
obtained  at  law  by  the  appellee  against  the 
appellant  and  his  father  and  brother,  on 
the  grounds  stated  in  the  bill. 

The  claims  asserted  in  the  bill  as  setoffs  to 
the   judgments   being  independent  of   and 
noconnected  with   the  claims  on  which  the 
judgments  were  obtained  would  not  at  com- 
mon   law    have    been    good    setoffs    in    a 
suit  at  law  upon  the   latter;  and   not 
381      *being    mutual     (the    former    being 
separate  and  the  latter  joint),    would 
not,    in  such  a  suit,  have  been  good  setoffs 
under   the   statute   of  setoff  which   was  in 
existence    when  the  new  Code   took   effect. 
Nor  would  they  have  been  good   setoffs   in 
equity,    either    before   or   since    the    said 
statute,  unless  upon    the  ground  of  the  in- 
tervention of  some  peculiar  equity,  such  as 
the  insolvency  of  the  party   against   whom 
they    were   asserted.     Story's   E^.    Jur.,    2 
1434,   1437;  Gilliat  v.  Lynch,  2  Leigh  493, 
and  cases  cited  by  Judge   Green,    p.  504,  5. 
But  by  the  new  Code,  p.  654,  2  4,  it  is  pro- 
vided,   that   ''although   the   claim    of   the 
plaintiff  be  jointly  against  several  persons, 
and  the  setoff  is   of  a  debt  not   to  all,    but 
only  to  a   part  of  them,  this  section   shall 
extend  to  such  setoff,  if  it  appear  that  the 
persons,  against  whom  such  claim  is,  stand 
in  the  relation  of  principal  and  surety,  and 
the  person  entitled  to  the  setoff  is  the  prin- 
cipaL"    Under  this    provision    the   claims 
asserted  in  the  bill,  or  most  of  them,  would 
have  been  good  setoffs  in  the  suits  at   law 
in  which  the  judgments  were  obtained,  and 
which  were  instituted  after  the   Code  took 
effect.    But  the  appellant  alleges  in  his  bill 
that  he  was  prevented  by  unavoidable  acci- 
dent from  pleading  his  setoffs  at  law,  and 
therefore  seeks  to  have  the  benefit  of  them  in 
equity.    The  allegation  ia  not  denied  in  the 


answer,  and,  on  a  motion  to  dissolve,  must 
be  taken  to  be  true.     All  or  nearly   all   the 
claims  asserted  as  setoffs  in  the  bill,  if  well 
founded,  are  recoverable  by  action  at  law ; 
and  such  as  may  not  be  are  recoverable  by 
suit  in  equity.     It  was  said,  in  the  petition 
for  the  appeal  and  the  argument  of  the  case, 
that  if  the  appellant  be  left  to  his   remedy 
at   law,  the  statute  of  limitations  will  be  a 
bar    to    hi«  claims.     Without    meaning    to 
admit  that  the  fact,  if  so,  would  make  any 
difference,    it  is  sufficient  to   say   that   the 
fact    in  this  case  appears   to  be  otherwise. 
All  the  said  claims,  except  that  for  the 
382      metal    ^^furnished   William   Morris  & 
Co.,  arose  within  five  years  before  the 
judgments  were  rendered ;  and  though  some 
of  the  items  of  the  account   for  metal  bear 
date  a  few   months   more   than    five   years 
before,  yet  it  is   expressly   averred  *  in   the 
bill  that  the  metal  was  sold  on  a  credit  of 
12  and  18  months,   which   would   make   the 
account  due  and  the  cause  of  action  thereon 
accrue  within  five  years   before   the   judg- 
ments  were   obtained.     It  is  not  alleged  in 
the  bill  that  the  appellee  is   insolvent,    but 
the    fact    appears    to    be    otherwise.     Nor 
is    the    intervention  of   any    other  circum- 
stance alleged  as  ground  for  equitable  inter- 
position than  the  accident  before  mentioned. 
The  only  question,   therefore,   is  whether 
the    appellant,  having    a   plain -remedy  at 
law,    or   in  equity,    for  the  recovery  of  his 
claims  well  founded,  can  have  the  appellee's 
judgments   enjoined  until  the  said   olaims 
can  be   established   in  order  that  they  may 
be  setoff  against  the  said  judgments,  merely 
upon  the  ground  that  the  appellant  was  pre- 
vented by  accident  from  pleading  the  claims 
as   setoffs   at  law.     We  are  of  opinion  that 
he  cannot.     The  statutes  of  setoff,  ''having 
been  passed  for  the  benefit   of   defendants, 
are  not  compulsory ;  but   a   defendant   may 
waive  his  right  of  setoff,  and  bring  a  cross 
action    for  the  debt  due   to   him   from    the 
plaintiff. "    Babington  on  Setoff,  p.  3,  6  Law 
L/ibr.     The  same   author  says,  that  "where 
the  defendant,  at   the   time  of  pleading,  is 
not  prepared  to  prove  his  cross   demand,  it 
is   not  prudent  for  him  either  to   plead  or 
give    notice   of   setoff;  for   if,  at  the  trial, 
he  should  attempt  to  prove  his  cross  demand 
and  fail  in  doing  so,  he  cannot  afterwards 
maintain    an  action  for  the  amount."     Id. 
When  a  defendant  is  prevented   by  acci- 
dent, surprise  or  other  cause  from  proving 
his  setoff,  the  practice  is  to  withdraw  it  in 
order  that  the  judgment  may  not  be  a  bar  to 
an  action  for  the  amount.     And  a  de- 
383      fendant   who,     *under    such    circum- 
stances, should  suffer  a  judgment  to  be 
obtained  against  him  without  withdrawing 
his  setoff,  would  no  more  be  entitled  to  relief 
in    equity   against    the    judgment    on    the 
ground   of   accident   or  surprise,     than     a 
plaintiff  would  be  entitled  to  like  relief  on  a 
like  ground,  who  failed  to  suffer  a  nonsuit. 
Suppose  a  defendant  fails  to  plead  his  set- 
off, or  having  pleaded,   withdraws  because 
he   cannot   prove   it;  and    after    judgment 
rendered   against   him   discovers    evidence 
sufficient  to  sustain   his  claim,    which    he 
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could  not  by  reasonable  dilig^ence  have  dis- 
covered before,  would  a  court  of  equity  en- 
join the  judgment  until  he  could  establish 
his  claim  in  order  that  it  might  be  set  off 
against  the  judgment?  Would  he  not,  on 
the  contrary,  have  to  resort  to  his  action  at 
law  for  the  recovery  of  his  claim?  And 
does  not  the  same  principle  apply  to  this 
case?  The  appellee  has  been  in  no  default. 
He  has  had  no  agency,  fraudulent  or  other- 
wise, in  preventing  the  appellant  from 
pleading  the  setoffs  at  law.  If  he  had  had, 
that  would  probably  have  been  a  good 
ground  for  a  court  of  equity  to  interpose 
and  enjoin  the  judgments,  until  the  cross 
demands  could  be  established  and  set  off 
against  them.  But  he  resorted  to  his  plain 
actions  of  debt,  on  two  plain  bonds  of  the 
appellant  and  his  sureties,  and  by  due  dili- 
gence obtained  his  judgments.  Why  should 
he  be  enjoined  from  enforcing  those  judg- 
ments by  execution,  until  the  appellant  can 
establish  cross  demands  which  are  entirely 
unconnected  with  the  judgments,  and  for 
which  plain  remedies  at  law  or  in  equity 
exist?  True,  the  appellant  had  an  election 
of  remedies.  The  statute  of  setoff  gave 
him  a  cumulative  remedy ;  and  he  has  been 
prevented  by  inevitable  accident  from 
availing  himself  of  the  statutory  remedy. 
But  this  has  been  the  result  of  his  misfor- 
tune, if  misfortune  it  be,  and  not  the  act 
of  the  appellee ;  and  his  common  law  remedy, 

which  IS  a  plain  and  simple  one,    re- 
384      mains  to  *him.     Should  he  not  be  left 

to  that  remedy,  as  he  would  have  been 
if  he  had  elected  not  to  plead  his  setoffs,  or 
having  pleaded,  had  elected  to  withdraw 
them?  Should  he  be  permitted,  instead  of 
resorting  to  that  plain  common  law  remedy, 
to  come  into  a  court  of  equity,  enjoin  judg- 
ments on  plain  bonds,  the  justice  and  obli- 
gation of  which  are  not  denied,  until  various 
complicated  and  disputed  cross  demands  can 
be  litigated  and  determined,  and  to  have 
those  demands  decided  by  a  forum  different 
from  that  to  which  the  decision  of  most  if 
not  all  of  them  properly  belongs?  It  has 
been  a  favorite  policy  in  this  state,  espe- 
cially of  late,  not  to  afford  relief  in  a  court 
of  equity  to  a  party  who  has  a  plain  remedy 
at  law,  except  in  cases  of  concurrent  juris- 
diction. In  all  other  cases,  he  must  avail 
himself  of  his  legal  remedy.  If,  without 
his  default,  he  be  deprived  of  all  remedy  at 
law,  equity  may  relieve  him ;  but  if  any 
legal  remedy  remain  to  him,  though  he  may 
have  lost  by  his  misfortune,  and  without 
the  fault  of  his  adversary,  other  concurrent 
legal  remedies,  he  must  resort  to  his  re- 
maining legal  remedy.  This  policy  is 
illustrated  by  the  cases  cited  by  the  counsel 
for  the  appellee,  especially  Cabell  v.  Rob- 
erts, 6  Rand.  580 ;  Collins  v.  Jones,  6  Leigh 
530;  Faulkner's  adm'r  v.  Harwood,  6  Rand. 
125;  Haden  v.  Garden,  7  Leigh  157;  Allen 
V.  Hamilton,  supra  255 ;  to  which  may  be 
added  Slack  v.  Wood,  supra  40.  The  precise 
question  under  consideration  seems  never 
before  to  have  been  adjudicated  by  this 
Court.  In  the  case  of  Morgan  v.  Carson,  7 
Leigh  238,  the   plaintiff   in   equity    alleged 


that  he  was  prevented  by  surprise  from 
pleading  setoff  at  law.  This  court  decided 
the  case  against  him  on  the  ground  that  the 
allegation  of  surprise  was  not  proved ;  and 
of  course  it  was  not  necessary  to  decide 
whether,  if  proved,  it  would  have  entitled 
him  to  equitable  relief.  Judge  Carr*  how- 
ever, added  (by  way  of  exclusion  of  a 
conclusion),  that  he  did  not  think  the 

385  ^excuse   alleged   in   the    bill   for    the 
failure  to  make  defence  at  law,  w^ould 

have  been  sufficient  to  sustain  the  jurisdic- 
tion,   even   if  it  had  been   proved,  which  it 
was   not.     The   case   was   assumpsit    on    a 
quantum   meruit,  for  work  and  labor  done, 
and    was  altogether  unfit    for  a   court   of 
equity.     If   the  learned   judge  had  been  of 
opinion  that  where  a  defendant  in  a  suit  at 
law  is  prevented  by  accident  from  pleading 
setoff,    he    is.  entitled   to   relief   in    equity 
against  the  judgment,  notwithstanding-    be 
has  a  plain    remedy  by   action   at   law,  he 
would    have    sustained    the   jurisdiction  in 
the  case  referred  to.     But  he  was  of  opinion 
that  the  matter  of  the  setoff  must  be  of  such 
a  nature   as    to   give    the    court    of  equity 
jurisdiction  otherwise  than  on  the  ground  of 
surprise.     That  case  came  on  for  final  hear- 
ing, and  the  question  was  whether  a    court 
of  equity  could  give  any  relief  at  all.     If  it 
had   been    proper  to  enjoin   the  judgment, 
that  would  have  given  the  court  jurisdiction 
of  the  case,  without  reference  to  the  nature 
of   the  claim.     In  regard  to  the  cases  cited 
by    the  cotinsel   for   the   appellant   in    this 
branch    of  the  case,  viz :  Foushee   v.    Lea, 
4  Call  279;    Hoid  v.    Dishman,    5   Id.     279; 
Ross  V.  Pynes,  3  Id.  490 ;  Ambler  v.    Wyld, 
2  Wash.  36;  Knifong  v.  Hendricks,  2Gratt. 
212,    it   is  sufficient  to  say  that  the  parties 
who   complained  of  the  judgments   at    law 
in    those  cases,  would   have  been    entirely 
without  remedy  but  for  the  interposition  of 
a  court  of  equity. 

But  the  counsel  for  the  appellant  contends 
that  as  no  exception  to  the  jurisdiction  of 
the  court  was  taken  in  the  answer,  it  was 
the  duty  of  the  court  to  decide  the  case  on 
its  merits ;  and  in  support  of  that  position 
he  relies  on  the  provision  in  the  Code,  p. 
648,  {  19,  which  provides  that  **when  the 
declaration  or  bill  shows  on  its  face  proper 
matter  for  the  jurisdiction  of  the  court, 
no  exception  for  want  of  such  jurisdiction 
shall  be  allowed,  unless  it  be  taken  by 
plea  in  abatement ;  and  the  plea  shall 

386  not  be  received  after  the  *defendant 
has  demurred,  pleaded  in  bar,  or  an- 
swered to  the  declaration  or  bill,"  Ac.  The 
former  law  declared  that  * 'after  answer 
filed  no  plea  in  abatement  to  the  jurisdiction 
of  the  court,  no  exception  for  want  of  juris- 
diction shall  ever  afterwards  be  made ;  nor 
shall  the  court  ever  thereafter  delay  or  refuse 
justice,  or  reverse  the  proceedings  for  want 
of  jurisdiction,  except,"  &c.  1  Rev.  Code 
1819,  p.  214,  i  86.  Notwithstanding  the 
strong  language  of  that  law,  this  court,  in 
Pollard  V.  Patterson's  adm'r,  3  Hen.  A 
Munf.  67,  unanimously  decided  that  the 
statute  meant  to  embrace  those  cases  only 
in  which  the  bill  showed  on  its  face  proper 
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matter  for  the  jurisdiction  of  equity,  and 
the  exception  had  to  be  taken  by  plea ;  and 
that  the  omission  to  plead  gave  equity  no 
power  to  decree  in  favor  of  the  plaintiff,  if 
the  case  appeared  upon  the  face  of  the  bill 
to  be  a  mere  leg'al  question.  The  construc- 
tion of  the  statute  adopted  in  that  case  has 
ever  since  been  followed.  Stuart  v.  Coalter, 
4  Rand.  74 ;  Hickman  v.  Stout,  2  L^igh  6 ; 
Morgan  v.  Carson,  7  Id.  238.  The  last  case 
was  similar  in  its  nature  to  this.  The  de- 
fendant made  no  objection  to  the  jurisdic- 
tion of  the  court  of  chancery,  but  in  his 
answer  defended  himself  upon  the  merits. 
The  case  was  heard,  and  a  final  decree 
made,  upon  the  merits ;  and  yet  the  decree 
was  reversed  because  it  appeared  on  the 
face  of  the  bill  that  the  court  had  no  juris- 
diction. The  case  of  Van  Lew  v.  Bohan- 
nan,  4  Rand.  537,  has  been  sometimes 
considered  as  an  authority  to  show  that  if 
a  defendant  in  his  answer  defends  himself 
on  the  merits  without  objecting  te  the 
jnriadiction  of  the  court,  he  thereby  waives 
soch  objection,  and  jurisdiction  may  be 
taken  of  the  case.  But  in  that  case  the 
defendant  in  his  answer  admitted  facts 
which,  if  they  had  appeared  to  the  court  of 
law,  would  have  there  produced  a  different 
result ;  and  the  court  had  nothing  to  do  but, 

on  the  admissions  in  the  answer,  to 
387      perpetuate   *the    injunction.     It   was 

not  like  a  case  in  which  the  matters 
set  up  in  the  bill  are  controverted  by  the 
answer,  and  must  be  litigated  and  deter- 
mined in  the  court  of  chancery  before  relief 
can  be  given. 

The  provision  in  the  new  Code  seems  not 
to  have  been  intended  to  make  any  change 
in  the  law  as  it  was  in  the  Code  of  1819,  and 
according  to  the  construction  put  upon  it  in 
the  case  of  Pollard  v.  Patterson's  adm'r. 
That  provision  expresses  what  the  law  of 
1819  impIiiMl,  and  uses  words  which  were 
not  in  that  law,  but  convey  a  meaning 
which  that  law  was  construed  to  import. 
Those  words  were,  **When  the  bill  shows 
on  its  face  proper  matter  for  the  jurisdic- 
tion of  the  court,  no  exception  for  want  of 
jurisdiction  shall  be  allowed,"  &c.  In  the 
case  under  consideration,  the  bill  did  not 
show  upon  its  face  proper  matter  for  the 
jurisdiction  of  the  court.  It  asserted  claims 
cognizable  only  at  law,  and  for  the  recovery 
of  which  a  plain  legal  remedy  existed ;  or, 
if  any  of  them  were  cognizable  in  equity, 
they  were  entirely  unconnected  with  the 
judgments  sought  to  be  enjoined;  and  no 
ground  was  stated  which  could  give  the 
court  jurisdiction  of  the  case  as  an  injunc- 
tion suit.  It  was  proper,  therefore,  to  dis- 
tolve  the  injunction  on  the  ground  that  on 
the  face  of  the  bill  the  court  had  no  juris- 
diction to  award  it. 

It  was  further  contended  by  the  counsel 
for  the  appellant  that  the  appellee  had  no 
right  to  make  the  motion  to  dissolve  at  the 
time  at  which  it  was  made,  as  his  answer 
had  been  filed  in  the  paper,  but  not  at  rules 
or  in  court,  only  two  days  before  the  motion 
was  made.  If  there  is  not  sufficient  equity 
on  the  face  of  the  bill  to  support  the   in- 


junction, the  defendant  may  apply  at  once, 
and  without  any  answer,  for  a  dissolution. 
2  Rob.  Pr.  241  and  cases  cited ;  also  Slack 
V,  Wood,  supra  40.  Where  there  is  sufficient 
equity  on  the  face  of  the  bill,  an  answer 
must  be  filed  by  the  defendant; 
388  *after  which  a  motion  to  dissolve  may 
be  made  at  any  time ;  at  least  there  is 
nothing  in  the  law  of  the  land  to  prevent 
it.  By  rules  of  court  an  answer  to  an  in- 
junction bill  is  generally  required  to  be  filed 
within  a  certain  time  after  the  execution  of 
the  subpoena,  or  the  defendant  is  not  al' 
lowed  to  move  a  dissolution  until  a  certain 
time  has  elapsed  after  the  answeris  filed* 
But  these  rules  are  subject  to  the  discretion 
of  the  court  to  which  they  belong*,  and  if 
disregarded  by  such  court,  its  decree  cannot 
on  that  ground  be  reversed.  Of  them  the 
appellate  court  can  take  no  judicial  cogni- 
zance. It  does  not,  however,  appear  in  this 
case  when  the  subpoena  was  executed. 

For  the  foregoing  reasons,  and  without 
expressing  any  opinion  on  the  merits  of  the 
claims  asserted  in  the  bill,  we  are  for 
affirming  the  order  of  the  Circuit  court, 
with  costs  to  the  appellee. 

Decree  affirmed. 


389       *Bean  &  Another  v.  Simmons. 

July  Term,  1852,  Liewisbarg-. 

I.  Chancery  Practice— Answer— Time  of  Piling  *— it  Is 

the  rlffht  of  a  defendant  in  equity  to  file  bis 
answer  at  any  time  before  a  final  decree  is  made 
in  a  cause. 

9.  Same- Same  -5ame— Case  at  Bar.— Wbere  the  court 
had  received  the  case  when  submitted  for  deci- 
sion, had  examined  the  papers  and  settled  the 
terms  of  a  decree  decidinsr  the  principles  of  the 
cause,  thousrh  it  was  an  interlocutory  decree,  and 
a  decree  had  been  prepared  and  considered  by  the 
court  and  directed  to  be  entered  in  the  order 
book,  but  before  it  had  been  entered  and  on  the 
same  day  it  was  directed  to  be  entered,  a  defend- 
ant tendered  his  answer:  Hbld:  The  defendant 
was  then  entitled  to  file  his  answer. 

3.  Same— Same— Same  — QUiBBS  :    Whether    if    the 

^Chancery  Practice— Answer— Time  of  Piliiiif.--in  the 

statute  proYlding  that  at  any  time,  before  final  de- 
cree, a  defendant  may  be  allowed  to  file  his  answer, 
the  term  *'may"  is  imperative  and  means  ''must**  or 
"shall.*'  As  authority  for  this  proposition,  the  prin- 
cipal case  was  cited  in  Welsh  v.  Solenbersrer,  86  Va. 
444. 8  S.  E.  Rep.  91 :  Radford  v.  Fowlkes,  86  Va.  828,  8  S. 
E.  Rep.  817  (citinff  also  Bowles  v.  Woodson,  6  Gratt. 
81 ;  Preston  v.  Heiskell.  820ratt  48) ;  Buford  v.  North 
Roanoke,  etc.,  Co..  90  Va.  423.  18  S.  E.  Rep.  914.  See 
also,  monographic  note  on  "Answers,  in'  Equity 
Pleading'*  appended  to  Tate  v.  Vance,  2r  Gratt  671. 
This  construction  comes  under  the  srenerai  rule, 
that  the  word  "may"  when  used  in  a  statute  means 
"must"  or  "shall"  in  cases  where  the  public  in- 
terest and  riffhts  are  concerned,  and'  where  the 
public  or  third  persons  have  a  claim  de  Jure  that 
the  power  shall  be  exercised.  The  principal  case 
was  cited  for  this  proposition  in  Bank  t.  Coiinty, 
88  W.  Va.  291:  Turner  v.  Smith,  18  Gratt.  888r  Elliott 
v.  Hutchinson.  8  W.  Va.  459.  See  also,  in  accord, 
BoUinff  V.  Mayor,  8  Rand.  680. 
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decree  bad  been  entered  in  tbe  order  book  and 
the  orders  bad  been  siffned  by  the  jadGre,  tbe 
defendant  would  have  been  entitled,  at  the  same 
term,  or  at  any  time  preyious  to  the  final  hearing 
of  the  canse,  to  file  his  answer. 

'^is  was  a  bill  filed  in  the  Circuit  court 
of  Hardy  county  by  Valentine  Simmons 
against  Adam  Bishop,  William  Seymour  and 
others,  to  subject  a  piece  of  ground  in  the 
town  of  Morefield,  sold  by  Simmons  to 
Bishop,  to  satisfy  a  balance  of  the  purchase 
money.  An  account  was  directed  to  ascer- 
tain the  amount  of  purchase  money  still 
due;  and  that  account  having  been  taken 
and  returned,  the  cause  was  put  into  the 
hands  of  the  judge  at  the  April  term  of  the 
court  in  1848,  and  the  decree  had  been  pre- 
pared, and  was  ready  to  be  entered,  bring- 
ing on  the  cause  to  be  heard  upon  the  bill 
taken  for  confessed  as  to  all  the  defendants, 
when  Seymour  asked  leave  to  file  his  an- 
swer, which  was  refused  by  the  court.  The 
subsequent  proceedings  are  stated  in  the 
opinion  of  the  court.  Upon  the  application 
of  Bean  and  Seymour,  an  appeal  was  al- 
lowed. 


390 
lees. 


*J.  W.  B*.  Allen,  for  the  appellants. 
There  was  no  counsel  for  the  appel- 


L/EE,    J.,    delivered   the   opinion   of  the 
court. 

The  decree  pronounced  in  this  cause  on  the 
24th  of  April  1848,  on  the  hearing  of  the 
case  on  the  bill  and  amended  bills  taken  as 
for  confessed  as  against  all  the  defendants, 
exhibits  and  depositions  filed,  required  the 
defendant  Bishop  to  pay  to  the  complain- 
ant the  amount  claimed  in  the  bill,  with 
interest  and  costs,  within  sixty  days,  and 
on  his  failure  so  to  do,  directed  a  sale  of 
the  land  in -the  bill  and  proceedings  men- 
tioned for  satisfaction  thereof,  by  a  com- 
missioner named  for  that  purpose.  The 
amount  not  having  been  paid  within  the 
time  specified,  the  commissioner  sold  the 
land  as  directed,  and  reported  his  sale  to 
the  court;  and  the  court  by  its  final  decree, 
pronounced  on  the  23d  of  September  1848, 
confirmed  the  report,  and  directed  the  pro- 
ceeds of  the  sale  to  be  paid  over  to  the  com- 
plainant ;  and  gave  a  further  decree  against 
the  defendant  Bishop,  personally,  for  a  bal- 
ance found  to  remain  unsatisfied  by  the  sale 
of  the  land.  After  the  decree  of  the  24th 
of  April  1848  had  been  prepared,  considered 
by  the  court,  and  directed  to  be  entered  in 
the  order  book,  the  defendant  Seymour  tend- 
ered an  answer,  prepared  after  the  decree 
had  been  rendered,  (that  is  directed  to  be 
entered,)  in  which  he  contests  the  com- 
pljkinant's  right  to  recover  in  the  case  at  all, 
and  also  claims  preference  for  the  deed  of 
trust  under  which  he  claimed  over  the  lien 
set  up  by  the  complainant.  The  court, 
however,  refused  to  permit  him  to  file  his 
answer,  and  the  decree  recited  that  the 
cause  was  heard  as  on  the  bills  taken  for 
confessed  as  to  him  as  well  as  the  other  de- 
fendants. And  after  the  final  decree  was 
pronounced,  the  defendants.  Bean  and  Sey- 
mour, obtained  an  appeal  to  this  court. 


The  act  of  the  7th  of  March  1826, 
391  altering  proceedings  *in  the  courts  of 
chancery,  (Supp.  Rev.  Code  1819,  p. 
130,)  authorizes  a  complainant  to  bring  hia 
cause  to  a  hearing  after  subpoena  served  on 
the  defendant,  and  no  answer,  plea  or  de- 
murrer filed  within  four  months  (afterwards 
reduced  to  two  months,)  thereafter,  without 
a  decree  nisi  served  on  the  defendant ;  but 
provides,  ^^that  the  defendant  may,  at  any 
time  before  final  decree,  be  allowed  to  file 
his  answer,  or  plead  or  demur,  but  the  cause 
shall  not  be  sent  to  rules,  or  continued 
therefor,  unless  upon  good  cause  shown." 
And  the  question  arises  as  to  the  construc- 
tion of  the  terms,  ''may  be  allowed  to  file 
an  answer,"  &c.  in  this  proviso;  whether 
they  are  to  be  regarded  as  imperative,  and 
as  conferring  an  absolute  right,  which  the 
court  cannot  withhold ;  or  whether  the  court 
may  exercise  a  discretion  upon  the  subject, 
giving  leave  to  file  an  answer  after  the  four 
months,  or  refusing  it  according  to  the  cir- 
cumstances of  the  case. 

The  general   rule   in   the  construction  of 
statutes   is,  that  the    tern^   ''may,"    when 
used  in  a  statute,  means '  'must"  or  "shall, " 
in  cases  where  the  public  interest  and  rights 
are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  de  jure  that  the  powers 
shall  be  exercised.     7   Bacon's   Ab.    (Gwil. 
Ed.)  451,  title  "Statute"  I ;  Drage  v.  Brand, 
2  Wils.  R.  377 ;  Roles  v.  Rosewell,  5  T.    R. 
535;  Newberg  Turnpike  Company  v.  Miller, 
5  John.  Ch.  R.    113;    Boiling   v.    Mayor   of 
Petersburg,  3  Rand.  563,  580.     And  consider- 
ing the  subject  to  which  the  power  conferred 
by  the    provisio    in    question    of    allowing 
an    answer    to    be    filed,    notwithstanding 
the   expiration   of  the  four  months  (or  two 
months)  of  subpoena  served,  and  that  it  in- 
volves what  may  be  considered  the  natural 
right  of  every  defendant  in  a  cause  to  make 
his  defence,  the  court  has  no  hesitation  in 
saying,  that  the  term  "may"  in  this  proviso 
is  imperative,  and  to  be  construed  as  mean- 
ing "must"  or  "shall."  and  that  the 
392      court  has  ""no  discretion   to  refuse   to 
permit  an  answer  to  be  filed  when  ten- 
dered within  the  time  limited  by  the  act,  if 
otherwise  proper  to  be   received.     And    the 
remaining  question  is,  when  does  this  time 
expire?    When  shall   it  be  said  there  is  "a 
final  decree"    within   the   meaning   of   the- 
proviso,  after  which  the  defendant  cannot 
claim    to   file  his   answer?    In  this  case,  it 
seems  that  the  court  had  received  the  case 
when  submitted  for  decision,  had  examined 
the  papers,  and  settled  the  terms  of  the  de- 
cree,   and  a  decree   had  been    prepared  and 
considered  by  the  court,   and  directed  to  be 
entered  in  the  order  book ;  but  before  it  had 
been  entered,  and  on  the  same  day   it   was 
directed  to  be  entered,  the  answer  was  ten- 
dered.    And    without    intending    to   decide 
whether   if  the  decree  had  been  entered  in 
the  order  book  and  signed  by  the  judge,  but 
during    the  same  term   the  defendant  had 
asked'  leave  to  file  an  answer,  or  whether  if 
he  had  tendered  his  answer  at  the  next  term 
of  the  court,   before   the   final   decree    con- 
firming the  report  of  sale  was  pronounced, 
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he  ought  or  oug'ht  not  to  have  been  per- 
mitted to  file  it,  yet  the  court  is  of  opinion, 
that  in  the  exact  circumstances  of  this 
case,  and  the  decree  not  having  been  entered 
in  the  order  book,  the  defendant  was  enti- 
tled to  file  his  answer,  the  complainant  not 
objecting  to  it  for  insufficiency,  or  indeed 
for  any  cause,  but  the  court  refusing  leave 
to  file  it,  because  it  regarded  it  as  tendered 
too  late. 

It  may    be    urged  that    this   construction 
of  the  act  referred  to  will  be  productive  of 
much  inconvenience,  by  permitting  parties 
unduly  to  delay  making  their  defence  until 
after  a  cause  has  been  heard  by  the   court, 
and  the  decree   settled  and  prepared,    and 
*  nothing   remaining,    except   to   enter  it  in 
the  order  book.     But  it  is  not  often  perhaps 
that  a  party  will  be  willing  to  run  the  risk 
of  such  delay  in  preparing  his  defence ;  and 
whatever  may  be  the    inconvenience, 
353     the  *court  can  only  construe  the  stat- 
ute as  it   is,    leaving   the  remedy,  if 
any  be  required,  to  the  legislature. 

Without  therefore  deciding  any  other 
question  in  the  cause,  the  court  is  of  opin- 
ion that  the  Circuit  court  erred  in  refusing 
leave  to  the  appellant  Seymour  to  file  his 
answer  when  tendered,  and  that  for  that 
cause  the  decree  must  be  reversed  with  costs 
to  the  appellants,  and  the  cause  remanded  to 
the  said  Circuit  court,  with  directions  to 
permit  the  said  Seymour  to  file  his  answer, 
and  for  further  proceedings  therein  to  be 
had. 

Decree  reversed. 


394    'Henderson  v.  Henderson's  Ex'x. 

July  Term,  18S£,  Lewlsbnrff. 

(Absent  Axunr,  J.) 

JadSSMnt-Satlsfsctloii  of— PsrtlM.*— A  bill  is  filed  to 
sabject  lands  to  the  satisfaction  of  a  judgment 
after  the  death  of  the  debtor,  and  charfflnff  fraud 
in  certain  conveyances  by  the  debtor  to  his  son. 
The  son  taaTinir  conveyed  some  of  the  lands  to  third 
persons,  all  such  persons  must  be  made  parties  to 
the  caose. 

This  was  a  bill  filed  in  September  1835, 
in  the  Circuit  court  of  Wood  county,  by 
Richard  H.  Henderson,  executor  of  Alexan- 
der Henderson  of  Dumfries,  against  George 
W.  Henderson  and  the  administrator  of  Al- 
exander Henderson,  late  of  Wood  county. 
The  plaintiff  claimed  to  be  a  creditor  of 
Alexander  Henderson  of  Wood  county  by 
jndgment  recovered  against  him  in  1824; 
and  he  sought  to  set  aside  certain  convey- 
ances of  real  and  personal  estate,  made  by 
Alexander  Henderson  of  Wood  to  his  son 
George  W.  Henderson  in  1825  and  1826.  In 
his  bill,  after  setting  out  his  judgment  and 
the  deeds,  and  the  insolvency  of  Alexander 
Henderson  of  Wood  at  his  death,  he  charged 
that  these  deeds  were  intended  to  hinder  and 
delay   his    creditors,     and    especially     the 

*See  principal  case  cited  in  Cronise  v.  Carper,  80 
Va.  OBI.   See  also,  monofrapbic  note  on  **  Judffments.  '* 


plaintiff;  and  George  W.  Henderson  was 
called  upon  to  say  whether  he  had  sold  the 
land  conveyed  to  him  by  his  father,  and  if 
he  had,  when  and  to  whom  he  had  conveyed 
it,  and  who  was  the  then  owner.  And  the 
prayer  of  the  bill  was,  that  the  conveyances 
might  be  set  aside,and  that  the  defendant 
George  W.  Henderson  might  be  required  to 
account  for  the  value  of  the  property  with 
interest  and   profits,  and  for  general  relief. 

George  W.  Henderson  answered  the  bill, 
averring  that  he  had  purchased  the 
39S  property  and  given  full  *  value  for  it. 
And  in  answer  to  the  enquiry  whether 
he  had  sold  the  land  conveyed  to  him  by  his 
father,  he  stated,  that  after  making  consid- 
erable improvements  on  one  of  the  tracts,  he 
in  1830  exchanged  it  with  his  uncle  Archi- 
bald Henderson  for  other  lands ;  and  in  1833 
he  sold  and  conveyed  another  tract  to  Joseph 
Tomlinson,  and  that  Tomlinson  afterwards 
conveyed  it  to  his  daughter,  the  wife  of  the 
defendant ;  and  he  filed  with  his  answer  the 
deeds  to  and  from  himself. 

In  the  progress  of  the  cause  the  plaintiff 
Richard  H.  Henderson  died,  and  the  suit 
was  revived  in  the  name  of  his  executrix, 
Orra  M.  Henderson. 

The  cause  came  on  to  be  heard  in  March 
1848,  when  the  court  held  that  one  moiety 
of  the  lands  conveyed  by  Alexander  to 
George  W.  Henderson  by  the  deeds  of  the 
5th  and  7th  of  December  1825,  were  bound 
by  the  judgment  against  the  grantor 
therein.  And  it  was  decreed,  that  unless 
George  W.  Henderson,  on  or  before  the  1st 
day  of  the  next  June,  paid  the  balance  due 
on  the  judgment,  that  a  commissioner  ap- 
pointed by  the  decree  should  after,  &c. ,  sell 
at  public  auction  one  moiety  of  the  said 
lands  upon  a  credit,  &c.  And  an  issue  was 
directed  to  ascertain  whether  the  deeds  of 
the  5th  and  7th  of  December  1825,  and  a  bill 
of  sale  of  the  Ist  of  April  1826,  for  the  slave 
and  other  property  therein  mentioned,  were 
voluntary  conveyances,  and  therefore  void; 
or  whether  or  not  they  were  for  an  inade- 
quate consideration,  and  fraudulent  and 
void:  or  if  for  a  valuable  consideration, 
then  what  was  the  true  value  of  each  of  the 
tracts  of  land  in  the  said  deeds  mentioned, 
and  the  true  consideration  paid  therefor  by 
George  W.  Henderson.  And  also  to  ascer- 
tain the  true  value  of  the  slave  and  other 
personal  property  mentioned  in  the  bill  of 
sale  aforesaid,  and  the  consideration  paid 
therefor.  George  W.  Henderson  applied  to 
this  court  for  an  appeal  from  this  decree, 
which  was  allowed. 

3%         *Price  and  McPherson,   for  the  ap- 
pellant. 
B*ry,  for  the  appellee. 

SAMUBI'S,  J.  I  am  of  opinion  the 
Circuit  superior  court  of  law  and  chancery 
for  Wood  county  should  have  rendered  no 
decree  in  the  case  until  it  had  caused  the 
persons  holding  the  titles  to  the  lands  sought 
to  be  charged,  to  be  made  parties  to  the 
suit.  As  a  moiety  of  their  lands  if  sub- 
jected to  the  lien  of  complainants'  judg- 
ment, can  only  be  so  subjected  after  apply- 
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ing  the  personal  estate  of  Alexander 
Henderson,  if  any,  to  the  part  payment 
thereof,  these  persons  have  a  direct  interest 
in  the  questions  connected  with  the  personal 
property.  It  was  improper  therefore,  to 
decide  in  reg^ard  to  the  personal  property  in 
their  absence.  And  moreover  the  decree  in 
resrard  to  the  land  would  be  wholly  inoper- 
ative against  those  who  held  the  titles  but 
who  are  not  parties  to  the  suit. 

The  decree  should  be  reversed  with  costs 
to  the  fippellant,  and  the  cause  remanded 
with  directions  to  make  parties  such  persons 
as  hold  titles  to  the  land  conveyed  by  Alex- 
ander Henderson  to  George  W.  Henderson 
by  the  deeds  bearing  date  the  5th  and  7th 
days  of  December  1825,  and  for  further  pro- 
ceedings to  be  had  therein. 

The  other  judges  concurred. 

The  decree  was  as  follows : 
The  court  is  of  opinion  that  the  Circuit 
court  of  Wood  county  erred  in  rendering  any 
decree  afiPecting  the  real  or  personal  property 
sought  to  be  charged  Vithout  having  before 
it  as  parties  the  persons  holding  titles  to  the 
lands  conveyed  by  Alexander  Henderson  to 
George  W.  Henderson  by  the  deeds  bearing 
date  the  5th  and  7th  of  December   1825.     It 

is'  therefore  adjudged,  ordered  and  de- 
397      creed  that  the  said  decree  be  *  reversed 

and  annulled,  that  the  appellant  re- 
cover of  the  appellee  his  costs  expended  in 
this  court,  to  be  levied  of  the  assets  in  her 
hands  to  be  administered;  and  the  cause  is 
remanded  to  the  Circuit  court  of  Wood 
county  with  directions  to  cause  the  persons 
above  mentioned  to  be  made  parties,  and 
for  further  proceedings  to  be  had  therein. 


398 


*5tephenson  v.  Taverners. 

July  Term,  1862,  Lewisburff. 


1.  Principal  and  Surety— Principal  Dead— Rights  of 
Surety— Bill  Quia  Timet— Parties  •— A  surety,  whose 
principal  is  dead,  may  file  a  bill  quia  timet  affainat 
the  creditor  and  the  executor  of  the  debtor,  to 
compel  the  latter  to  pay  the  debt  so  as  to  exonerate 
the  surety  from  responsibility.  He  may  enforce 
for  his  exoneration  any  lien  of  the  creditor  on 
the  estate  of  his  principal,  and  may  brinff  any 
suit  in  equity  which  the  creditor  could  brinff, 
for  a  settlement  of  the  administration  account  on 
the  estate  of  the  deceased,  and  for  the  adminis- 
tration of  the  assets,  whether  leffal  or  equitable; 
but  the  creditor  must  be  a  party  tbat  he  may  re- 
ceive the  money  when  it  is  recovered. 

*Prlnclpaland  Surety— Rights  of  Surety.— No  prin- 
ciple in  equity  jurisprudence  is  better  settled  than 
that  a  surety  is  entitled  to  enforce  every  security 
for  the  debt  which  the  creditor  has  against  the  prin- 
cipal debtor:  and  therefore  a  mortffa«re  or  other 
security  taken  by  the  creditor  must  be  dealt  with 
in  ffood  faith  and  held  in  trust,  not  only  for  the  cred- 
itor's security,  but  for  the  surety's  indemnity. 
And  this  riffht  of  the  surety  stands  not  upon  con- 
tract, but  upon  principles  of  natural  Justice.  Penn 
V.  In«rles,  88  Va.  71,  citinir  the  principal  case,  and 
Meade  ▼.  Oriffsby,  96  Gratt  612.  But  the  surety 
can  enforce  for  his  exoneration  only  such  security 


a.  Creditors'  BUI— riarsiialinirf— Admlnlstratlmi  of 
sets— Parties^— Amending  B1II.S— A  bill  to  marslial 
assets  and  for  their  administration,  should  be  on 
behalf  of  the  plaintiff  and  all  other  creditors,  and 
the  heirs  and  devisees  of  the  testator  should  be 
parties.  But  if  the  proper  parties  are  not  made, 
the  bill  should  not  be  dismissed;  but  the  plaintiff 
should  have  leave  to  amend  and  make  the  proper 
parties,  unless  a  decree  for  an  account  had  been 
made  in  some  other  creditor's  suit  having  the 
same  object 

3.  Same— Consolidation  of  Suits.  |— if  several  suits 
are  pendin^r  by  different  creditors,  the  court  mrlll 
order  the  proceedings  in  all  the  suits  but  one  to  be 
stayed,  and  will  require  the    several  parties  to 

as  the  creditor  has  aeainst  the  principal.  Barton  ▼. 
Brent,  87  Va.  800, 18  S.  E.  Rep.  80,  citing  the  principal 
case. 

In  Neal  v.  Bufflnffton,  42  W.  Va.  820,  96  S.  E.  Rep. 
178,  the  principal  case  was  cited  to  the  point  that 
before  the  surety  has  paid  anythinf  on  the  debt  of 
his  principal  he  is  entitled,  the  debt  beinff  due,  to 
come  into  equity,  by  bill  ouia  timet  airainst  the  cred- 
itor and  debtor  and  compel  the  debtor  to  make 
payment  so  as  to  exonerate  himself  from  responsi* 
bi  li ty.  On  the  subject  of  Bills  Quia  Timet  see  mono- 
ffraphic  not4  on  "Bills  Quia  Timet"  appended  to 
Devries  A  Oo.  v.  Johnston,  27  Oratt  80S.  As  to  the 
riffhts  of  sureties,  see  the  principal  case  also  cited 
in  William  &  Mary  Oolleffe  v.  Powell,  IS  Gratt  801. 

In  WatBon  v.  Wiffarinton.  88  W.  Va.  575,  the  court, 
speakinffthrouffh  Gbbbn,  J.,  said:  "In  no  case,  whicli 
I  have  seen,  has  the  riffht  of  a  surety  to  come  Into 
a  court  of  equity  to  compel  the  creditor  to  make 
his  debt  out  of  the  principal  debtor  been  laid  down 
more  stronfly  and  in  a  more  unqualified  manner 
than  by  Jitdgb  Moncubb  in  Stepftenton  v,  Tavem^s,  9 
Oratt.  404  €t  tea.,  and  I  must  say,  that  I  should,  as  at 
present  advised,  be  disposed  to  qualify  his  Ian- 
firuaffe  somewhat;  but  I  do  not  deem  it  neces- 
sary to  do  so  as  its  adoption  would  not  vary  the 
conclusion,  which  must  I  think,  be  reached  in  this 
case:  and  perhaps  a  thorough  investifatlon  of  the 
subject  miffht  show,  that  his  lansruaffe  ouffht  not  to 
be  qualified."  The  principal  case  was  distinffuished 
in  this  same  opinion  at  paare  577. 

tnarshallnff  Assets.— In  McCrum  v.  Lee,  88  W.  Va. 
605,  18  S.  E.  Rep.  761,  the  principal  case  was  cited, 
amonff  others,  to  the  point  that  a  court  of  equity,  in 
a  proper  case,  will  compel  a  creditor  having  a  lien 
on  two  parcels  of  property  so  to  enforce  it  as  not  to 
injure  the  rlffhts  of  him  who  has  a  lien  on  but  one 
of  them. 

^Creditors*  Bill— AdmlnUtratlon  of  Assets— Parties.— 
A  creditor  has  a  riffht  to  briuff  a  suit  for  his  claim 
against  his  deceased  debtor's  estate  but  he  should 
brinff  it  for  himself  and  the  other  creditors.  Ewinff 
Y.  Ferguson,  88  Oratt  558,  citinf  the  principal  case. 
See  monoffrai)hic  note  on  "Creditors'  Bills"  ap- 
pended to  Suckley  v.  Rotchford,  12  Qratt  60. 

SChancery  Practice— Amending  Bill.— See  principal 
case  cited  in  Holland  v.  Trotter,  28  Qratt  180:  foot- 
note to  Parrill  v.  McKlnley,  0  Gratt  1:  Yates  v.  Law. 
86  Va.  123,  0  S.  E.  Rep.  608.  For  further  Information, 
see  monographic  note  on  "Amended  Bills"  appended 
to  Bel  ton  v.  Apperson,  26  Gratt  207. 

Ij  Creditors'  Bill— Consolidation  of  Suits.— See  the 
principal  case  cited  with  approval  in  Sexton  v.  Pat- 
terson, 1  Va.  Dec.  566:  Harvey  v.  Steptoe,  17  Gratt 
304:  Saunders  v.  Grifffs,  81  Va.  515;  Paxton  ▼.  Rich. 
85  Va.  881.  17  S.  E.  Rep.  581;  Beach  v.  Woodyard.  5  W. 
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come  ia  nnder  tbe  decree  in  said  suit,  so  that 
only  one  account  of  the  state  may  be  necessary. 

4.  Samt-Sepmrmte  5alt— Costs.^— A  creditor,  who 
with  knowledge  that  there  has  been  a  decree  for 
2n  account  In  another  creditor's  snit.  brine's  a 
separate  snit,  for  his  own  claim,  will  be  compelled 
to  pay  the  costs. 

5.  Sane— Decree  for  Account— Effect.**— A  decree  in 
one  creditor's  suit  for  an  account,  operates  a  sus- 
pension of  all  other  pending"  suits  of  creditors; 
and  tbey  must  come  in  under  the  decree. 

6.  Seae  -Several  5alts  Pendlnff— Order  of  JMaklOff 
Dsei«e.t+— When  several  creditors'  suits  are  pend- 
ing, the  decree  may  be  made  in  the  cause  first 
ready  for  a  bearing,  though  that  is  not  the  first 
snit  brought. 

This  was  a  suit  instituted  in  May  1845,  in 

Va.  S3S:  BcU  r.  List.  6  W.  Va.  474.  See  principal  case 
distinguished  in  Barger  v.  Buckland.  28  OratL  808: 
Patterson  y.  Eakin.  87  V  a.  64.  12  S.  E.  Rep.  144.  See 
monographic  note  on  "Creditors'  Bills"  appended  to 
Snckley  t.  Botch  ford,  IS  Gratt.  00. 

ICrcditor's  Bill— SepereteSalt— CostJ.— If  a  creditor 
vith  knowledge  that  there  has  been  a  decree  for  an 
acconnt  in  another  creditors'  suit  brings  a  separate 
suit  for  his  own  claim,  he  will  be  compelled  to  pay 
the  coeu.  Laidley  v.  Kline,  23  W.  Va.  506,  citing  the 
principal  case,  and  Kent  v.  Cloyd,  80  Qratt.  566.  See 
also,  monographic  note  on  **Cost8"  appended  to  Jones 
T.  Tainm,  19  Oratt.  720. 

"•Creditor's  BlU— Decree  for  an  Account— Effect.— The 
settled  rule,  in  respect  to  a  creditors*  suit  for  the 
administration  of  assets  of  a  deceased  debtor,  is 
that  a  decree  for  an  account  of  outstanding  debts 
operates  a  suspension  of  all  other  pending  suits  of 
creditors,  who  must  come  in  under  the  decree  which 
Is  treated  as  a  decree  in  favor  of  all  the  creditors. 
Pazton  T.  Bich,  85  Va.  881,  7  S.  E.  Rep.  581:  Kent  y. 
Cloyd,  30 Gratt  661:  Hum  y.  Keller,  79  Va.  418:  Bev- 
erly V.  Rhodes.  80  Va.  417. 10  S.  E.  Rep.  572;  Woodyard 
?.  Polsley,  14  W.  Va.  219;  Laidley  v.  Kline,  23  W.  Va. 
571;  Craig  v.  Hoge.  96  Va.  281,  28  S.  E.  Rep.  817.  all 
citing  the  principal  case.  And  it  is  only  where  a 
decree  for  an  account  of  debts  against  the  estate  of 
a  decedent  is  made  in  a  suit  for  the  administration 
of  the  assets,  that  the  pendency  of  the  suit  operates 
a  suspension  of  all  other  pending  suits  of  creditors 
baring  the  same  object  in  view.  Robinson  v.  Allen, 
S  Va.  724.  8  S.  E.  Rep.  885.  citing  the  principal  case. 
Until  a  decree  for  an  account,  each  creditor  has 
control  of  his  own  suit,  and  he  may  dismiss  it,  if  he 
thinks  proper.  Piedmont,  etc.,  Ins.  Co.  v.  Maury.  75 
Va.  512;  Craig  v.  Hoge,  95  Va.  381,  28  S.  E.  Rep.  817, 
both  citing  the  principal  case. 

See  monographic  note  on  "Creditors*  Bills"  ap- 
pended to  SucUey  v.  Rotchford.  13  Gratt.  60. 

SeHe—5wBe— Statute  of  LlmltetloiM.— In  Crauf  urd 
T.  Smith,  03  Va.  030.  23  S.  E.  Rep.  236.  the  principal 
case  was  cited  to  the  point  that,  in  a  creditors'  suit, 
when  a  decree  Is  entered  to  take  an  account  of  the 
debts  against  the  estate  of  the  decedent,  the  statute 
of  limitations  ceases  to  run  against  the  creditors  of 
tbe  estate.  See  principal  case  also  cited  in  foot-note 
toEwing  v.  Ferguson.  83  Gratt  648;  Pazton  v.  Rich, 
9  Va.  881, 7  S.  E.  Rep.  681.  See  also,  in  accord,  Har- 
ney T.  Steptoe,  17  Oratt  290,  and  foot-note, 

tKredltors'  Bill -Several  Suits  Pending— Order  of 
naktag  Decree.— See  principal  case  cited  with  ap- 
proval In  Robinson  v.  Allen,  85  Va.  724.  8  S.  E.  Rep. 
8Si  See  also,  monographic  note  on  ''Creditors'  Bills'* 
appended  to  Snckley  v.  Rotchford,  12  Gratt  00. 


the  Circuit  court  of  Wood  County  by  John 
Stephenson  ag^ainst  Thomas  and  Franklin 
Taverner,  The  bill  charg^es  that  Charles 
R.  Baldwin,  late  of  the  county  of  Wood, 
died  in  1839.  That  he  was  indebted  by 
account  to  Stephenson,  Neale  &  Co., 
of   which    firm    the  plaintiff    was   a 

399  *partner,    for    several    hundred   dol- 
lars.    That  by   his  will   he  appointed 

the  plaintiff  and  Thomas  Taverner,  the  lat- 
ter of  whom  was  his  father  in  law,  his  exec- 
utors, both  of  whom  qualified  as  such: 
That  Thomas  Taverner  took  almost  exclu- 
sive charge  of  the  estate,  and  performed 
almost  every  executorial  act  that  was  done 
without  consulting  the  plaintiff,  many  if 
not  all  of  which  acts  were  irregular;  and 
for  a  detail  of  which  he  referred  to  a  bill 
filed  in  the  same  court  and  then  depending 
by  J.  J.  Jackson  against  said  Taverner. 
That  Taverner  in  managing  said  estate 
had  made  it  out  insolvent.  That  Baldwin 
in  his  lifetime,  had  purchased  a  lot  in  Par- 
kersburg  of  M.  E.  HoUiday,  for  which  he 
executed  his  note,  with  the  plaintiff  and  S. 
C.  §haw  as  his  sureties,  in  the  sum  of  155 
dollars  and  75  cents,  payable  on  the  1st  of 
September  1839;  that  this  note  had  been 
assigned  to  J.  F.  Snodgrass,  and  by  him 
was  assigned  in  May  1841  to  Franklin  Tav- 
erner, the  son  of  Thomas  Taverner ;  and  he 
charged  that  this  was  in  fact  a  payment  of 
the  note  by  his  coexecutor  Thomas  Tav- 
erner. That  such  was  plaintiff's  under- 
standing, and  thus  the  matter  stood  until 
December  1843,  when  a  writ  was  served  upon 
him  in  the  name  of  Holtiday  suing  for  the 
benefit  of  Burnett,  Withers  &  Co.,  demand- 
ing this  debt.  That  Franklin  Taverner  was 
active  in  transacting  the  business  for  his 
father,  and  plaintiff  has  no  doubt  the  note 
was  taken  from  Snodgrass  in  good  faith  at 
the  time  as  paid ;  and  that  this  subsequent 

Proceeding     was   a   pretence;    the    firm   of 
lurnett.  Withers  &  Co.,  not   being   known 
in  that  country. 

The  plaintiff  further  charged  that  Thomas 
Taverner  had  sold  the  testator's  land  in 
Ohio,  made  settlements  with  the  court,  and 
done  divers  other  acts  without  the  plaintiff's 
concurrence,  and  had  not  given  him  any 
commission ;  had  not  permitted  plaintiff  to 
retain  his  own  debt  as  he  had  a  right  to  do, 
and  had  preferred  creditors  without  plain- 
tiff's concurrence,   and  to  his  injury. 

400  *That  plaintiff  reluctantly  consented 
to  the  sale  of  the  real  property  men- 
tioned in  Jackson's  bill,  which  Baldwin,  had 
purchased  of  Snodgrass  in  the  town  of 
Parkersburg,  but  that  he  understood  the 
terms  of  the  sale  wholly  different  from 
Taverner.  The  plaintiff  understood  the  sale 
to  be  subject  to  the  vendor's  lien :  that  the 
estate  was  to  be  credited  with  the  proceeds 
of  sale  and  the  purchaser  was  to  state  the 
property  subject  to  the  incumbrance:  on 
any  other  supposition  the  price  was  grossly 
inadequate,  and  the  sale  for  cash  utterly  in- 
defensible. That  the  will  of  Baldwin  which 
subjected  all  his  estate  to  the  payment 
of  his  debts  and  authorized  his  exec- 
utors to  sell,  constituted    that   estate   equi- 
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table  assets  to  be  distributed  ratably,  which 
Taverner  had  wholly  disreg'arded.  That 
plaintiff  was  entitled  to  be  substituted  to  the 
rights  of  Holliday  as  to  his  debt,  if  the  court 
should  be  of  opinion  that  the  debt  had  not 
been  paid.  That  Thomas  Taverner  had 
sold  the  lot  purchased  of  Holliday  to  his 
son  Franklin  Taverner,  to  which  sale  plain- 
tiff had  not  assented,  and  that  it  had  not 
been  sold  for  the  best  price.  Thomas  and 
Franklin  Taverner,  Holliday,  Shaw,  Neale 
and  Logan  are  made  defendants  to  the  bill, 
and  are  called  upon  to  say  whether  the  debt 
to  Holliday  had  not  been  paid.  And  the 
prayer  of  the  bill  is,  that  the  executorial 
accounts  may  be  resettled;  that  plaintiff 
may  have  a  decree  for  his  account,  and  be 
indemnified  for  his  said  suretyship.  That 
all  the  lands  sold  by  Thomas  Taverner  may 
be  resold ;  and  the  proceeds  equally  distrib- 
uted. That  the  judgment  of  Holliday  for, 
&c. ,  against  him  may  be  enjoined ;  and  for 
general  relief.  The  injunction  was  granted. 
The  defendants  Thomas  and  Franklin 
Taverner,  filed  separate  answers  to  the  bill. 
Thomas  Taverner  demurred  for  want  of 
equity,  and  also  for  want  of  proper  parties. 
He  said  that  as  the  plaintiff  had  referred  to 

the  bill  of  John  J.  Jackson,  he  re- 
401      ferred  to  and  relied  *upon  his  answer 

filed  in  that  suit,  and  the  exhibits 
there  referred  to ;  and  he  filed  copies  of  the 
answer  and  exhibits  which  he  relied  upon 
as  clearly  showing  that  he  had  fairly  and 
legally  administered  the  estate  of  Baldwin 
which  had  come  to  his  hands.  He  admitted 
that  he  took  the  almost  exclusive  control 
and  charge  of  the  estate,  with  the  consent 
of  the  complainant;  but  that  in  the  sales 
of  the  real  and  personal  estate  of  Baldwin 
he  consulted  with  and  had  the  concurrence 
of  the  plaintiff,  as  was  evident  from  deeds 
executed  by  the  plaintiff  jointly  with  the 
respondent,  of  which  he  filed  copies  with 
his  answer.  These  deeds,  he  said,  shewed 
the  character  of  the  sales  and  the  purpose 
for  which  they  were  made,  especially  the 
deed    made  to  Franklin   Taverner  for  the 

Property  purchased  of  John  F.  Snodgrass. 
'hat  all  complainant  ever  did  in  the  prem- 
ises was  to  consent  to  the  sales  and  sign 
the  deeds;  and  defendant  submitted  to  the 
court  whether  that  entitled  complainant  to 
commissions. 

The  defendant  denied  that  he  ever  was 
the  owner  of  the  judgment  in  the  name  of 
Holliday  for  the  use  of  Burnett,  Withers  & 
Co.,  against  complainant  and  S.  C.  Shaw, 
or  the  single  bill  on  which  it  was  founded; 
nor  did  he  know  that  complainant  and  Shaw 
were  the  sureties  in  said  single  bill  until  a 
few  months  before  the  suit  was  brought. 
That  security  having  been  given  for  the 
purchase  money  the  vendor's  lien  ceased, 
and  therefore  complainant  could  not  be  sub- 
stituted to  a  lien  which  did  not  exist,  and 
especially  unless  he  had  first  paid  the  monejf 
for  which  he  claims  substitution. 

The  defendant  insisted  that  the  sales  of 
all  the  real  estate  were  fair  and  at  adequate 
prices;  at  least  they  were  the  best  prices 
that  he  could  obtain :  and    he  therefore  de- 


nied the  right  of  the  court  to  disturb  the  set- 
tlements or  set  aside  the  sales.  He  knew 
nothing  of  the  justice  of  the  account  in 
favor  of  Stephenson,  Neale  A  Co.*  and 
called  for  proof.     But  if  it  was  correct, 

402  ^complainant  could  not  enforce  the 
collection  of  it  in  this  mode  of  pro- 
ceeding and  in  his  own  name.  That  as  to 
the  real  estate  in  Ohio  it  was  sold  under 
the  decree  of  the  court  of  the  state  of  Ohio» 
which  decree  was  in  full  force ;  and  he  re- 
lied upon  said  decree  as  conclusive  as  to  the 
said  real  estate. 

Franklin  Taverner  referred  to  the  ans^rer 
of  Thomas  Taverner  so  far  as  it  referred  to 
matters  in  which  Franklin  was   concerned. 
He  denied  that  he  was  active  in  settling-  up 
the  executorial  accounts  of  Baldwin's  estate ; 
though  it  was  true  he  aided  his  father    in 
adjusting  some  of  the  accounts.     He    said 
that  the  single   bill  on  which  the  judgment 
was  obtained  against  complainant  and  Shaw 
was   purchased   by   himself  out  of  his  oura 
means  and  exclusively  for  himself;  and  that 
Thomas  Taverner  had  nothing  to  do    w^ith 
said  purchaser,  and  that  he  had  no  interest 
in  the    judgment.     That  respondent  being* 
indebted    to  John  F.  Snodgrass,    assigned 
the  single  bill  to  him,  and  that  he  instituted 
the    action  thereon  for  the  use  of  Burnett, 
Withers  Sl  Co.  :    he    having  done   business 
for  them,    took  the   liberty  of   using   their 
names,  though  the   money,    in   fact,    when 
collected,  belonged  to  him.     He  also   relied 
on  his  answer  and  the   answer  of   Thomas 
Taverner  in  the  suit  of  John  J.  Jackson. 

At  the  September  term  1846  the  plaintiff 
amended  his  bill  and  charged  that  there 
was  an  agreement,  either  in  writing  or  by 
parol,  by  which  Franklin  Taverner  was  to 
take  the  property  and  pay  the  Snodgrass 
debt,  let  the  ^operty  sell  for  what  it  might, 
and  yet  that  Thomas  Taverner  had  charged 
the  estate  of  Baldwin  with  this  debt.  This 
agreement  was  expressly  denied  by  both 
Thomas  and  Franklin  Taverner;  and  there 
was  no  proof  of  it ;  nor  was  there  any  proof 
to  sustain  the  charges  in  the  original  bill 
of  complicity  between  these  parties  in  the 
sale   of  the    property   purchased    by 

403  Franklin   Taverner.     The  only   •evi- 
dence of  the  account  stated  in  the  bill 

to  be  due  to  Stephenson,  Neale^  Co.  is  that 
stated  in  the  bill. 

The  cause  came  on  to  be  heard  in  October 
1849,  when  the  court  dissolved  the  injunction 
and  dismissed  the  bill  with  costs,  but  with- 
out prejudice  to  any  right  the  complainant 
might  show  himself  entitled  to  retain  as 
executor  of  Baldwin,  or  to  show  assets  be- 
longing to  the  estate  of  his  testator.  From 
this  decree  Stephenson  obtained  an  appeal 
to  this  court. 

B.  H.  Smith,  for  the  appellant,  and  Fry, 
for  the  appellees,  submitted  the  case. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  charge  in  the  appellant's  bill  that  the 
note  of  Baldwin  to  Holliday,  in  which  he 
was  a  surety,  and  which  was  assigned  to  the 
appellee  Franklin  Taverner,  had  been   paid 
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bj  the  other  appellee  Thomas  Taverner, 
ooexecntor  with  the  appellant,  of  said  Bald- 
win; and  all  the  other  charges  in  the  bill 
tending  to  implicate  the  said  F^ranklin,  or 
subject  him  to  liability  on  account  of  any 
of  the  claims  therein  asserted,  being  denied 
in  his  answer  and  unsustained  by  the  evi- 
dence, it  was  therefore  proper  to  dissolve 
the  injunction  and  dismiss  the  bill  as  to 
him. 

In  regard  to  the  claim  of  the  firm  of 
Stephenson,  Neale  Sl  Co.,  of  which  the  ap- 
pellant was  a  partner,  asserted  in  the  bill, 
the  account  is  not  in  the  record,  though 
profe^^d  to  be  exhibited;  the  amount  is 
not  stated  in  the  bill  except  vaguely  as 
amounting  to  several  hundred  dollars ;  the 
other  members  of  the  firm  were  not  made 
parties  to  the  suit;  the  appellee  Thomas 
Tavemer  denied  any  knowledge  of  the  jus- 
tice of  the  claim  and  called  for  proof  thereof, 
and  relied  on  the  act  of  limitations,  and 
objected  that  the  other  members  of  the  firm 
were  not  parties ;  and  there  is  no  evidence 

in  the  record  to  sustain  the  claim,  ex- 
404     cept  that  *in  '  *a  list  of  claims,  due  and 

unpaid,  against  the  estate  of  Charles 
R.  Baldwin  deceased,"  which  appears  to 
have  been  exhibited  by  Thomas  Tavemer, 
is  an  ''account  in  favor  of  J.  Stephenson 
&  Co.,  amount  not  known,"  which  may 
have  been  the  claim  in  question.  The  bill 
was  therefore  properly  dismissed  as  to  that 
claim,  without  prejudice  however,  as  the 
dismission  in  effect  was,  to  any  proceeding 
which  may  be  properly  instituted  in  the 
name  of  the  said  firm  for  the  recovery  of 
aaid  claim. 

In  regard  to  the  claim  of  the  appellant  to 
a  part  of  the  commission  charged  by  Thomas 
Tavemer  as  executor  of  Baldwin,  it  is 
charged  in  the  bill  and  admitted  in  the  an- 
swer that  Thomas  Tavemer  took  almost  the 
exclusive  charge  of  the  estate,  and  did  al- 
most all  the  business  connected  with  the 
administration  thereof.  He  appears  to  have 
received  all  the  money  of  the  estate  that  was 
received.  There  is  no  evidence  in  the  rec- 
ord to  show  whether  the  appellant  is  enti- 
tled to  any,  and  if  any,  what  part  of  the 
commission.  His  claim  for  it,  if  he  have 
any,  is  a  personal  claim  against  his  coexec- 
ntor,  and  could  not  be  asserted  in  this  suit 
for  the  recovery  of  claims  against  the 
testator,  without  rendering  the  bill  multifa- 
rious and  liable  on  that  ground  to  be  dis- 
missed. It  was  therefore  proper  to  dismiss 
the  bill  as  to  that  claim. 

In  regard  to  the  remaining  claim,  to 
wit,  the  claim  of  the  appellant  to  have 
the  debt  to  HoUlday,  for  which  he  is 
bound  as  surety,  paid  out  of  the  estate  of 
Baldwin,  the  principal  debtor:  when  the 
snit  was  brought,  the  appellant  had  not 
paid  the  debt,  and  probably  has  not  yet 
paid  it.  But  he  is  entitled  nevertheless,  the 
debt  being  due,  to  come  into  equity  by 
a  bill  quia  timet,  against  the  creditor  and 
the  debtor,  and  compel  the  latter  to  make 
payment  of  the  debt  so  as  to  exonerate  him- 
self from  his  responsibility.  Story's  Bq. 
Jut.,  {  327,    639    and    849.     He    may    en- 


405  force  *for  his  exoneration,    any  liens 
of  the  creditor  on   the   estate  of   the 

principal;  and  if  the  latter  be  dead,  may 
bring  any  suit  in  equity  which  the  creditor 
could  bring  for  a  settlement  of  the  ad- 
ministration account  of  the  estate  of  the 
decedent,  and  for  the  administration  of 
the  assets,  whether  legal  or  equitable.  The 
only  difference  is  that  he  must  bring  the 
creditor  into  court  along  with  him,  in  order, 
that  he  may  receive  the  money  when  it  is 
recovered.  The  appellee  therefore  had  a 
right  to  bring  this  suit  for  the  recovery  of 
this  claim.  He  ought  to  have  brought  it, 
not  only  for  himself,  but  for  all  other  cred- 
itors of  Baldwin,  who  might  elect  to  be- 
come parties,  and  contribute  to  the  costs  of 
the  suit.  His  object  was  not  only  to  have 
an  account  and  payment  in  a  course  of 
administration,  but  to  have  the  assets  mar- 
shaled if  necessary,  and  the  equitable 
assets,  if  any,  apportioned  pari  passu  among 
all  the  creditors;  and  all  the  creditors  were 
necessary  parties,  at  least  in  that  general 
way.  1  Story's  Eq.  PI.  I  99.  The  creditor 
who  was  entitled  to  receive  the  debt,  for 
which  the  appellant  was  bound  as  surety, 
should  also  have  been  a  party ;  and  so  should 
the  heirs  or  devisees  of  Baldwin,  who  were 
interested  in  the  real  estate,  sought  to  be 
marshaled  and  applied  as  equitable  assets. 
The  suit  was  therefore  defective  for  want 
of  parties ;  but  it  ought  not  on  that  ground 
to  have  been  dismissed.  The  appellant 
should  have  been  permitted  to  amend  his 
bill  and  make  the  necessary  parties,  unless 
a  decree  for  an  account  had  been  made  in 
some  other  creditor's  suit,  having  in  view 
the  same  objects ;  in  which  case  it  would 
have  been  proper  to  have  stayed  or  dis- 
missed the  appellant's  suit,  and  required 
him  to  become  a  party  to  the  other  suit  by 
petition  or  motion,  or  proving  his  claim 
before  a  commissioner.  ^*If  several  suits 
are  depending  in  favor  of  different  creditors, 
the  court  will  order  the  proceedings  in  all 
the  suits  but  one  to  be  stayed,  and  will 

406  require  *the  several  parties   to   come 
in  under  the  decree  in    such   suit,    so 

that  only  one  account  of  the  estate  may  be 
necessary."  Story's  Eq.  PI.  {  100,  note  2; 
Hallett  V.  Hallett,  2  Paige's  R.  15;  Ross  v. 
Crary,  1  Paige's  R.  416,  note  a.  If  a  cred- 
itor, with  knowledge  that  a  decree  had  been 
made  in  another  creditor's  suit  for  an  ac- 
count of  outstanding  claims  against  an 
estate,  should  bring  a  separate  suit  for  his 
own  claim,  instead  of  coming  in  under  the 
decree,  he  would  have  to  pay  the  costs  of 
his  suit.  And  where  in  a  suit  for  the  ad- 
ministration of  assets,  a  decree  is  made  for 
an  account  of  outstanding  claims  against  the 
estate,  it  operates  a  suspension  of  all  other 
pending  suits  of  creditors  who  must  come  in 
under  the  decree,  which  is  considered  a  de- 
cree in  favor  of  all  the  creditors.  This  is 
the  settled  practice  of  equity,  dictated  by 
the  interest  of  all  concerned  and  the  obvious 
necessity  of  the  case.  When  the  appellant 
brought  his  suit,  the  bill  of  John  J.  Jack- 
son, another  creditor,  for  an  account  and 
administration    of  the  assets,  was  pending 
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in  the  same  court ;  and  the  appellant  had 
knowledge  of  the  pendency  of  that  bill,  for 
he  refers  to  it  and  makes  it  part  of  his  bill. 
Jackson's  bill  was  not  filed  in  behalf  of 
other  creditors,  but  as  it  appeared  from  the 
answer  thereto  at  least,  that  there  would 
be  a  deficiency  of  assets,  it  was  proper  in 
the  decree  that  mig^ht  be  made  in  that  suit 
to  give  an  opportunity  to  all  other  creditors 
of  the  testator  coming  in  and  agreeing  to 
bear  their  proportions  of  costs,  to  prove 
their  debts  before  a  commissioner  within  a 
reasonable  time,  and  participate  so  far  as 
they  might  be  entitled,  in  the  distribution 
of  the  assets.  Story's  Eq.  PI.  {  100  note; 
2  Paige's  R.  18;  Kinney's  ex'ors  v.  Harvey, 
2  Leigh  70.  But  it  does  not  appear  that 
any  decree  had  been  made  in  that  suit  when 
the  appellant's  bill  was  filed;  and  until 
such  decree,  it  was  competent  for  another 
creditor  to  bring  his  suit;  Jackson's  bill 
not  being  on  its  face  a  bill  for  all  the 

407  creditors.     Where  *several  such  suits 
are   pending    at   the   same    time,    it 

seems  the  decree  for  an  account  of  outstand- 
ing claims  *^may  be  made  in  the  cause 
which  is  first  ripe  for  a  decree,  whether  that 
cause  was  first  commenced  or  not:  and  that 
when  the  decree  is  made  in  the  younger  suit, 
then  the  proceedings  in  the  elder  suit  must 
be  stayed. "  Ross  v.  Crar3',  1  Paige's  R.  417, 
note  (a) ;  Jackson  v.  Leaf,  1  Jac.  A  Walk. 
229,  therein  cited. 

It  follows  from  what  has  been  said,  that 
the  decree  of  the  Circuit  court,  so  far  as  it 
dissolves  the  injunction  or  concerns  Frank- 
lin Taverner,  should  be  aflSrmed  with  costs; 
and  so  far  as  relates  to  the  partnership 
account  claimed  in  the  bill,  and  the  com- 
mission therein  claimed,  it  should  also  be 
afiirmed ;  but  in  all  other  respects,  it  should 
be  reversed  with  costs,  and  the  cause  re- 
manded to  be  proceeded  in  according  to  the 
principles  hereinbefore  declared.  The  court 
declines  expressing  any  opinion  on  the 
questions  arising  on  that  branch  of  the  case 
in  regard  to  which  it  is  reversed,  consider- 
ing it  premature  to  do  so,  as  the  proper 
parties  are  not  before  the  court. 

The  decree  was  as  follows : 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  decree  so  far  as  it  dissolves 
the  injunction,  or  concerns  the  appellee 
Franklin  Taverner,  nor  so  far  as  relates  to 
the  partnership  account,  or  the  commission 
claimed  in  the  bill.  But  the  court  is  further 
of  opinion  that  instead  of  dismissing  the 
bill  in  other  respects,  the  Circuit  court 
should  have  permitted  the  appellant  to 
amend  it,  and  make  all  other  creditors  of 
Charles  R.  Baldwin,  who  might  elect  to 
become  parties  and  contribute  to  the  costs 
of  the  suit,  plaintiffs  with  himself;  and 
make  the  creditor  entitled  to  receive  the  debt 
to  HoUiday  in  the  bill  mentioned,  for  which 
the  appellant  is  bound  as  surety,  and  the 
heirs  or  devisees  of  said  Baldwin, 
defendants ;  unless  a  decree  had  been 

408  ^rendered  in  the  suit  of  John  J.  Jack- 
son in  the  proceedings   mentioned,  or 

some  other  creditor's   suit  for  account  and 


administration  of  the  assets  of  said  Bald- 
win, and  for  an  account  of  outstanding 
claims  against  his  estate ;  in  which  case,  the 
appellant  should  have  been  required  to  be- 
come a  party  to  any  such  suit,  and  prove 
his  claim  on  account  of  said  debt  to  HoUi- 
day therein ;  and  his  own  suit  should  have 
been  dismissed,  or  further  proceedings 
therein  stayed.  Therefore,  without  express- 
ing any  opinion  on  the  questions  arising  on 
that  branch  of  the  case  in  regard  to  vrhich 
the  decree  is  considered  erroneous  (deemr 
ing  it  premature  to  do  so,  as  the  proper 
parties  are  not  before  the  court),  it  is  decreed 
and  ordered  that  so  much  of  the  said  decree 
as  the  court  is  of  opinion  is  not  erroneons 
as  aforesaid,  be  affirmed  with  costs  to  the 
appellee  Franklin  Taverner;  and  that  the 
residue  thereof  be  reversed  with  costs 
against  the  appellee  Thomas  Taverner,  to 
be  levied  de  bonis  testatoris ;  and  that  the 
cause  be  remanded  to  be  further  proceeded 
in  according  to  the  principles  above  indi- 
cated.   

409       *Ragsdale  v.  Hagy  &  Others.* 

July  Term*  1852,  Lewisburff. 

I.  BoDdst— Asalflmoieat— BqalteMa  Offl»ets«t  Tine  of. 

— Qu  JEBB:  Tf  In  an  action  by  an  assignee  of  a  bond 
affainst  the  obllfor.  the  obligor  can  set  up  an  offset 
wtaicli  at  the  time  of  the  assignment  was  an  equi- 
table offset,  but  which  by  an  arranirement  made 
by  him  subsequent  to  the  assignment,  became  a 
leg-al  offset 

a.  Eqnity  Practloet— Injunction  agralnst  Jadgment—OH' 
sots— Cose  St  Bsr.— A  vendee  of  land  belnff  entitled 
to  come  into  equity  to  enjoin  a  judgment  recov- 
ered by  an  assUrnee  on  a  bond  given  for  the  pur- 
chase money,  on  the  inround  of  difllcnltles  In  the 
title,  and  It  beinar  donbtful  whether  he  can  g-et  a 
title ;  thong^h  the  tittle  Is  decreed  to  him  In  his  suit, 
he  Is  entitled  to  set  np  In  equity  offsets  he  held 
ag'alnst  his  vendor  prior  to  the  assignment;  and 
he  was  not  bonnd  to  plead  them  at  law;  and  this 
especially  as  one  of  the  offsets  arose  out  of  the 
contract  of  sale,  and  another  was  only  an  equi- 
table offset  at  the  time  of  the  asslirnment. 

3,  Bonds— Asslffnmont—Csse  st  Bar.— The  bonds  aa- 
slirned  beinsr  for  the  purchase  money  of  a  part  of 
a  tract  of  land,  and  the  vendor  sellluff  the  other 
part  to  a  third  person,  the  asslflrnees  belnsr  defeated 
in  recovering*  the  money  from  the  vendee  whose 
bonds  they  held,  have  no  lien  on  the  purchase 
money  of  the  other  part  of  the  land. 


*For  moBogrsphic  note  on  Assl^nnents,  soo  oad  of 

csso. 

tBoBds.— See  monoirraphlc  nott  on  "Bonds**  ap- 
pended to  Ward  V.  Churn.  18  Gratt  801. 

^Equity  Practice— Land  Conveyed  with  Warranty 
against  incumbrances— Rights  of  Qrantoe.- In  John* 
son  y.  Young,  20  W.  Va.  663,  it  is  said:  "In  White  A 
Tudor '8  Lea.  Ca.  vol.  2.  part  2,  p.  1345.  it  is  said: 
'Hence,  when  land,  subject  to  a  judgment.  Is  con- 
veyed with  a  covenant  of  warranty  or  agralnst  in- 
cumbrances, the  ffrantee  may  not  only  require  that 
the  judg'ment  should  be  deducted  from  the  purchase 
money,  but  may  file  a  bill  to  have  the  amount  set 
off  in  a  suit  for  a  distinct  cause  of  action.  Terry  v. 
Wooding.  2  Patton  &  Heath  178.  See  Sao9daU  «. 
Haav,  9  OralL  419/  *' 
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In  October  1840  Martin  Hag^y  obtained 
from  the  judg^e  of  the  Circuit  court  of 
Washington  county  an  injunction  to  two 
judgments  recovered  against  him  in  that 
court,  one  by  Lewis  Smith  as  assignee  of 
John  Sneadf  and  the  other  by  Greenway 
Sl  Co.    as    assignees    of    the    same    party. 

The  bill  charges  that  the  plaintiff,  on  the 
3d  of  August  1839,  purchased  of  John  Snead 
and  John  Ragsdale  a  piece  of  land,  part 
of  a  tract  descended  from  Benjamin  Clark, 
at  the  price  of  eight  dollars  per  acre,  for 
which  they  executed  to  him  their  bond  with 
condition  to  make  him  a  good  title.  That 
oo  the  26th  of  the  same  month,  Snead  sold 
to  the  plaintiff  another  parcel  of  the  same 
tiact,  of  one  hundred  acres,  at  the  same 
price,  for  which  Snead  executed  his  bond 
with  condition  to  make  the  plaintiff  a 
410  *good  title.  That  at  the  date  of  the 
first  contract  the  plaintiff  paid  to 
Snead,  in  money  and  bonds,  423  dollars 
S8  cents ;  and,  as  the  quantity  of  land  em- 
braced in  that  purchase  was  not  then 
known,  he  took  Snead' s  bond  for  this  sum, 
payable  in  land  at  eight  dollars  an  acre. 
That  be  apprehends  that  one  of  the  bonds 
transferred  to  Snead,  amounting  to  90  dol- 
lars, had  not  been  made,  and  if  not,  that 
sttm  was  to  be  deducted  from  the  amount 
of  Snead' s  bond.  That  for  the  second  pur- 
chase the  plaintiff,  on  the  26th  of  August, 
executed  his  bond  to  Snead  for  500  dollars, 
and  on  the  next  day  he  executed  to  Snead 
another  bond  for  276  dollars ;  the  first  of 
these  t>onds  had  been  assigned  to  Green- 
way  Sl  Co.  and  .the  other  to  Lewis  Smith. 
That  at  that  time  the  number  of  acres 
embraced  in  the  first  purchase  was  not 
known,  but  it  had  been  since  ascertained 
to  be  forty-three  and  a  third  acres. 

It  was  further  stated  that  Snead  and 
Ragsdale  had  purchased  a  tract  of  about 
two  hundred  and  ninety-two  acres  from 
Benjamin  Fulcher,  of  which  that  pur- 
chased by  the  plaintiff  was  a  part;  that 
Fnlcher  had  purchased  from  Jacob  Clark, 
and  had  the  legal  title;  that  he  made  a 
deed  for  the  land  to  Snead  and  Ragsdale, 
which  was  placed  in  the  hands  of  Charles 
C  Gibson,  who  was  to  hold  it  until  the 
purchase  money  was  paid ;  that  there  was 
jet  a  balance  of  purchase  money  due  to 
Fnlcher;  that  Snead  was  insolvent,  and 
plaintiff  apprehended  Ragsdale  would  not 
pay  it  unless  coerced.  That  Snead  had 
conveyed  to  him  the  land  he  had  purchased, 
but  Ragsdale  had  not,  and  plaintiff  appre- 
hended he  should  not  be  able  to  obtain  a 
title  to  the  land  except  through  the  inter- 
position of  the  court.  That  the  one  hun- 
dred and  forty-three  and  a  third  acres 
purchased  by  himself  was  not  as  valuable 
as  the  remainder  of  the  land  purchased 
from  Fulcher,  as  all  the  buildings  and  the 
spring  were  on  this  last  mentioned  part  of 

the  tract. 
4U  *The  biU  further  stated  that  at  the 
time  the  plaintiff  executed  the  two 
bonds  for  the  purchase  money  of  the  one 
hundred  acres  of  land,  he  was  the  security 
of  Snead  to  James  Orr  on  a  bond  for  300 


dollars,  due  the  27th  of  November  1838; 
that  in  January  1840,  seeing  that  he  would 
have  this  money  to  pay,  he  executed  to  Orr 
his  bond  for  the  amount,  upon  Orr*s  giving 
him  some  indulgence,  and  took  in  the  bond 
of  Snead.  That  Snead  was  indebted  to 
him  by  a  note  for  50  dollars,  due  the  3d  day 
of  February  1839,  subject  to  a  credit  of  13 
dollars  41  cents.  That  on  the  30th  of  Jan- 
uary 1840,  John  McDaniel  assigned  to  the 
plaintiff  two  promissory  notes  executed  by 
Snead,  one  of  them  for  75  dollars,  due  the 
2d  of  January  1839,  and  the  other  for  80 
dollars,  due  the  2d  of  January  1840.  That 
these  notes  were,  however,  assigned  by 
McDaniel  upon  the  understanding  that  he 
was  to  take  them  back  and  account  for 
them,  if  the  plaintiff  did  not  succeed  in 
using  them  as  offsets  against  the  bond  of 
276  dollars,  which,  the  plaintiff  had  rea- 
son to  believe  from  Snead's  conduct,  had 
not  then  been  transferred  to  Smith  or  any 
other  person ;  certainly  plaintiff  had  not 
then  any  notice  of  the  assignment  to 
Smith,  though  he  had  notice  of  the  as- 
signment of  the   other   bond  to   Greenway 

&L  Co. 

The  bill  further  stated  that  John  M.  Pres- 
ton, claiming  as  assignee  of  Jacob   Clark, 
had   instituted   a   suit   in  the  County  court 
of   Washington    to   subject   the    land   pur- 
chased  by    Fulcher   to  satisfy  a  balance  of 
the    purchase  money  which  he  alleged  was 
still  due  upon   that   purchase ;  but  that  al- 
though   the   plaintiff   was   in  possession  of 
the  one  hundred  and  forty-three  and  a  third 
acres  of  the  land  which   he  had  purchased, 
at   the   time  that  suit  was  brought,  he  had 
not  been  made  a  party  to  that  suit. 
The   bill   further  stated  that  Fulcher  had 
sold   to  Snead   and   Ragsdale  in  July 
1839,   and  put  them  in  ^possession  of 
the    land.     That    when    the    plaintiff 
purchased,  Snead  seemed  to  have  exclusive 
control  of  the  land   purchased  on  the  west- 
ern  end   of   the   tract  of   two  hundred  and 
ninety-two    acres.      Whether      Snead     and 
Ragsdale  had  then  agreed  upon  a  partition 
of  the   land,    plaintiff  did   not  know;  nor 
does   he  certainly  know  that  the3'  had  ever 
agreed   upon    a   partition ;  but  that  posses- 
sion   had  been  given  to  the  plaintiff  about 
November   1839,    which    he   had   peaceably 
held,    and   that   he   was  ready  and  willing 
to   perform   anything  that  remained  unper- 
formed  on   his   part,  if  the  title  to  the  one 
hundred   and   forty-three  and  a  third  acres 
should    be   secured    to   him.     And    making 
Snead,      Ragsdale,       Benjamin      Fulcher, 
Greenway    &.   Co.    and    Smith    defendants, 
the    bill   prayed   for  an    injunction    to  the 
judgments,    that   the    title  of   Snead     and 
Ragsdale   to  the  land   purchased  from  Ful- 
cher  might   be   confirmed ;  that   when  this 
was   done,  Ragsdale  might  be  compelled  to 
convey   to   the  plaintiff  the  land  purchased 
by   him ;  or,    if  ^he   land  could  not  be  con- 
veyed  to  him,    that  the  contracts  might  be 
rescinded;  that  if  the  plaintiff's  title  could 
be   confirmed,  he  might  be  allowed  the  set- 
offs  before   enumerated   against   the  judg- 
ments, and  for  general  relief. 
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Snead  in  his  answer  admits  the  purchase 
by  himself  and  Ragsdale  of  the  land  from 
Fulcher:  that  he  sold  the  forty-three  and 
a  third  acres  to  Hagy,  and  that  this  sale 
was  afterwards  assented  to  by  Ragsdale, 
and  Hag-y  paid  him,  as  stated  in  the  bill, 
423  dollars  88  cents.  He  says  that  by  a 
distinct  contract  he  sold  to  Hagy  the  one 
hundred  acres,  for  which  Hagy  executed  to 
him  the  two  bond^  of  500  dollars  and  276 
dollars.  That  after  the  purchase  of  the 
land  from  Fulcher,  Ragsdale,  by  a  verbal 
agreement  between  him  and  Snead,  sur- 
rendered to  Snead  the  entire  management 
of  the  whole,  with  the  understanding  that 
Snead    was  to  be  responsible  for  the 

413  payment    of  the   purchase  money  *to 
Fulcher,    and    might    dispose  of  the 

land  in  any  way  he  thought  proper:  That 
whilst  this  understanding  existed,  he  sold 
to  Hagy  the  one  hundred  acres  of  land 
mentioned  in  the  bill :  That  Snead  having 
failed  to  pay  the  purchase  money  to  Fulcher, 
Ragsdale  had  agreed  with  Snead  to  take 
the  remainder  of  the  land  which  had  not 
been  sold  as  his  half  of  the  land,  with  the 
understanding  that  if  it  measured  more 
than  the  amount  sold  by  Snead  to  Hagy, 
that  Ragsdale  was  to  pay  for  the  surplus, 
at  the  rate  of  10  dollars  per  acre ;  and  in 
pursuance  of  this  agreement  Snead  had  ex- 
ecuted a  title  })ond  for  it. 

He  further  states,  that  the  purchase 
money  to  be  paid  to  Fulcher  was  3000  dol- 
lars; and  he  proceeds  to  state  how  much  of 
this  he  had  paid,  amounting  to  more  than 
a  moiety :  that  he  does  not  know  how  much 
is  yet  due  to  Fulcher,  though  the  amount 
is  small,  and  will  be  paid  whenever  Fulcher 
can  make  a  complete  title  to  the  land,  or 
release  it  from  the  supposed  lien  of  Preston. 

Ragsdale  in  his  answer  denies  that  Snead 
had  paid  half  of  the  purchase  money  to 
Fulcher.  He  says  that  all  the  purchase 
money  has  been  paid  except  200  dollars, 
which  he  would  pay  but  for  the  claim  of 
Preston ;  and  for  excess  beyond  his  moiety 
of  the  purchase  money,  which  he  may  be 
compelled  to  pay,  he  holds  the  land  itself 
responsible.  He  admits  that  soon  after  the 
purchase  from  Fulcher  he  said  to  Snead 
that  if  he  would  pay  for  the  land  he  might 
take  the  benefit  of  the  contract  wholly  to 
himself;  but  denies  that  he  gave  Snead 
any  control  of  his  moiety  of  the  land,  ex- 
cept upon  this  express  condition.  He 
denies  that  he  and  Snead  jointly  sold  any 
land  to  Hagy.  He  says  he  never  heard  of 
the  sale  until  Hagy  called  upon  him  to 
sanction  the  contract  and  unite  in  the  title 
bond  of  Snead,  which  Hagy  then  held,  and 
he  positively  refused ;  as  he  also  refused 

414  to   sanction   the  second    sale.      *That 
before    their  purchase   from    Fulcher, 

Snead  had  become  indebted  to  him  in  a 
large  amount ;  and  he  did  not  begin  to  sus- 
pect Snead's  solvency  until  some  short  time 
after  the  purchase:  That  so  soon  as  his 
fears  on  that  subject  were  excited,  he  uni- 
formly told  both  Snead  and  Hagy  that  he 
would  unite  in  no  contract  or  conveyance 
in  relation  to  the  land  purchased  of  Fulcher, 


which  would  in  any  way  impair  his  rights, 
until  he  was  made  safe  as  well  in  reference 
to  the  purchase  money  of  said  land  aa  to 
the  individual  debt  which  Snead  owed.  him. 
That  matters  stood  thus  until  the  11th  of 
November  1839,  when  he  made  a  contract 
with  Snead,  by  which  Snead  was  to  sell 
him  his  interest  in  the  Fulcher  lands,  as 
to  which  Hagy  did  not  then  hold  the  title 
bond,  at  10  dollars  per  acre ;  and  that  the 
amount  to  which  Snead  would  be  entitled, 
was  to  be  credited  on  the  debt  which  Snead 
then  owed  to  Ragsdale;  and  Snead  then 
executed  his  title  bond  accordingly.  That 
after  this,  in  1840,  Hagy  and  Snead  again 
called  upon  Ragsdale  in  relation  to  their 
contracts  aforesaid,  and  Ragsdale  then 
agreed  to  sign  the  title  bond  for  the  tract 
of  forty-three  and  a  third  acres,  and  in- 
demnify him  against  his  securityship  to 
Orr  for  Snead,  upon  his  relinquishing-  his 
contract  for  the  one  hundred  acres,  which 
Snead  agreed  should  be  taken  by  Ragsdale. 
That  it  was  in  part  fulfillment  of  this  con- 
tract that  Ragsdale  signed  the  title  bond 
for  the  forty- three  and  a  third  acres :  That 
he  offered  to  procure  Hagy's  release  from 
his  securityship  to  Orr,  but  that  Hagy  then 
refused  to  comply  with  his  part  of  the 
agreement.  He  denies  that  there  ever  was 
a  partition  of  the  lands  between  himself 
and  Snead,  or  that  he  ever  agreed  to  take 
as  his  portion  of  said  land  what  remained 
unsold  to  Hagy  by  Snead  after  their  two 
contracts,  or  that  he  is  under  any  obliga- 
tion to  convey  to  Hag 7  bis  interest  in  the 
one   hundred    acres   embraced    in   the  last 

contract  between  Hagy  and  Snead. 
415  *Greenway  Sl  Co.  and  Smith  also 
answered  the  bill.  They  both  say 
that  the  assignments  to  them  were  for  full 
value,  and  without  any  notice  on  their  part 
of  the  offsets  and  equities  now  attempted 
to  be  set  up  by  the  plaintiff.  They  object 
that  the  offsets  should  have  been  pleaded 
at  law ;  and  that  not  having  been  done,  and 
no  excuse  being  given  for  the  failure  to  do 
so,  that  a  court  of  equity  will  not  allow 
them  to  be  set  up  in  that  court.  That  as 
to  the  notes  assigned  to  the  complainant  by 
McDaniel,  that  was  not  an  assignment  for 
value,  but  for  the  benefit  of  McDaniel. 

The  title  bonds  referred  to  in  the  bill  and 
the  answers  are  filed.  That  from  Snead  to 
Ragsdale  recites  the  purchase  by  Ragsdale 
from  Snead  of  one  hundred  and  fifty  acres 
of  land,  and  binds  Snead  to  procure  a  good 
title  to  be  made  for  it  to  Ragsdale  on  the 
payment  of  the  whole  purchase  money  at  10 
dollars  per  acre. 

The  cause  came  on  to  be  heard  in  October 
1842,  when  the  court  was  of  opinion  that 
the  plaintiff  was  entitled  to  have  a  convey- 
ance of  the  two  tracts  of  one  hundred  acres 
and  forty-three  and  a  third  acres  purchased 
by  him  from  Snead ;  and  that  he  was  en- 
titled to  a  credit  on  his  bonds  in  the  hands 
of  Green  way  &  Co.  and  Smith,  for  any 
actual  deficiency  in  the  land :  And  as  to  the 
other  offsets  claimed,  the  court  reserved 
the  question  until  the  final  hearing.  And 
it  was  decreed  that  an  account  be  taken  by 
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a  commissioner  of  the  court  to  ascertain 
honr  much  of  the  purchase  money  was  still 
dne  to  Fulcher,  and  also  how  much  of  said 
purchase  -money  had  been  paid  by  Snead, 
and  how  much  by  Ragsdale ;  and  the  com- 
oiissioner  was  directed  to  ascertain  the 
▼aloe  of  that  part  of  the  land  sold  to  the 
plaintiff  and  the  value  of  that  part  retained 
by  Ragsdale,  and  also  the  value  of  the  de- 
ficiency in  the  land  sold  to  the  plaintiff. 
The   commissioner   made    his   report   in 

April  1845,  to  which  the  defendant 
416     Rag^sdale   filed  three  exceptions,  *the 

first  and  third  of  which  related  to  the 
ajDonnt  of  purchase  money  due  to  Fulcher; 
the  second  related  to  the  amount  of  pur- 
chase money  he  had  paid. 

In  May  1846  the  cause  came  on  a^^ain  to 
be  beard,  when  the  court,  without  deciding 
upon  the  exceptions,  recommitted  the  re- 
port, and  directed  the  commissioner  to  as- 
certain and  report,  1st.  What  sum  Rag'sdale 
would  have  to  pay  for  the  lands  purchased 
by  himself  and  Snead  from  Fulcher,  to 
equalize  them  as  to  the  value  of  the  lands 
held  by  each,  taking  Snead's  portion  to  be 
the  lands  claimed  and  held  by  the  com- 
plainant. 2d.  What  sum  the  complainant 
has  paid  towards  the  purchase  of  the  one 
hundred  and  forty-three  and  a  third  acres 
of  the  land  held  by  him,  so  as  to  show  what 
credits  he  will  be  entitled  to  set  off  against 
the  judgments  of  the  defendants  Green  way 
&  Co.  and  Smith ;  and  in  ascertaining  the 
amount  paid  by  the  complainant,  the  com- 
missioner was  directed  to  ascertain  whether 
the  complainant  did  not  ultimately  pay  as 
assignor  the  note  of  90  dollars  assigned  to 
Snead,  on  Clevinger  and  Clarke.  3d.  To 
calculate  the  interest  up  to  the  next  term 
on  the  debt  due  to  Fulcher  for  purchase 
money. 

In  September  1846  the  commissioner  again 
made  his  report,  in  which  he  submitted  two 
statements  of  the  payments  made  to  Ful- 
cher :  In  one  of  these  statements  he  omitted 
a  credit  to  Snead  of  318  dollars,  the  amount 
of  his  bond  executed  to  Fulcher  September 
1st,  1839,  for  the  balance  of  one  of  the  bonds 
of  1000  dollars,  executed  by  himself  and 
Sagsdale  for  the  purchase  money  of  the 
land.  It  did  not  appear  what  had  become 
of  this  bond  of  Snead's,  and  there  was  no 
one  setting  up  any  claim  to  it.  The  second 
statement  allowed  a  credit  for  the  amount 
of  this  bond.  On  the  first  statement  there 
was  due  to  Fulcher  610  dollars  79  cents ; 
on  the  second  there  was  due  to  him  219  dol- 
lars 61  cents.  Disallowing  Snead  a  credit 
for  this  bond,  and  the  amount  of  his 
417  payments  to  Fulcher  was  *1146  dollars 
31  cents ;  allowing  the  credit,  his  pay- 
ments amounted  to  iSSd  dollars  33  cents, 
being  256  dollars  33  cents  more  than  his 
proportion.  The  payments  made  by  Rags- 
dale  were  1331  dollars  81  cents,  being  418 
dollars  19  cents  less  than  his  proportion. 

As  to  the  payments  made  by  Hagy  for 
the  lands  purchased  of  Snead,  the  commis- 
sioner reported,  that  at  the  time  of  the  first 
purchase  Hagy  paid  to  Snead  in  money  and 
bonds  423   dollars   88   cents.     That  of  the 


notes  thus  transferred  one  was  upon  Clev- 
inger and  Clarke  for  90  dollars.  This  note 
was  afterwards  transferred  to  various  per- 
sons, until  it  was  at  length  sued  upon,  and 
at  the  May  term  1840  a  judgment  was  re- 
covered against  Clarke,  (Clevinger  having 
left  the  county,)  and  there  was  a  return  of 
'^no  effects."  Suit  was  then  brought 
against  Hagy  as  assignor  of  the  note,  which 
suit  was  afterwards  dismissed  by  the  plain- 
tiff. The  commissioner  also  reported  the 
debt  of  50  dollars  due  from  Snead  to  Hagy, 
subject  to  a  credit,  and  the  debt  of  300  dol- 
lars for  which  Hagy  was  the  security  of 
Snead  to  Orr,  and  which  he  had  paid.  Al- 
lowing him  these  credits  and  there  was  due 
from  Hagy  for  the  purchase  money  of  the 
lands  purchased  by  him  of  Snead,  on  the 
10th  of  January  1840,  376  dollars  9  cents. 

Ragsdale  excepted  to  the  report  of  the 
commissioner  because  it  did  not  set  out  the 
amount  which  appeared  to  have  been  ad- 
vanced by  him  to  Snead  to  be  applied  to 
the  payment  of  the  purchase  money  of  the 
land  bought  of  Fulcher. 

Greenway  &  Co.  and  Smith  also  excepted 
to  the  allowance  to  Hagy  of  the  credit  for 
the  balance  of  the  note  for  50  dollars,  and 
of  the  amount  of  the  debt  due  to  Orr. 

{n  May  1847  the  cause  came  on  again  to 
be  heard,  when  the  court  overruled  the  ex- 
ceptions to  the  report,  and  confirmed  it; 
and  taking  the  value  of  the  land  as 
418  ^reported  by  the  commissioner  held 
by  Ragsdale  to  be  1750  dollars,  and 
the  value  of  that  held  by  the  complainant 
to  be  1350  dollars ;  and  Snead  having  paid 
more  than  his  portion  by  256  dollars  33  cents, 
the  court  held  that  under  the  circumstances 
of  the  case  this  sum  should  be  applied  for 
the  benefit  of  the  assignees,  Greenway  & 
Co.  and  Smith.  And  allowing  to  the  com- 
plainant the  credits  allowed  by  the  commis- 
sioner, the  court  dissolved  the  injunction 
as  to  the  sum  of  381  dollars  25  cents,  with 
interest  from  the  10th  day  of  January  1840, 
but  without  damages;  and  perpetuated  it 
as  to  the  residue  of  said  debts.  And  it  was 
further  decreed  that  Ragsdale  should  pay 
the  said  sum  of  256  dollars  33  cents  to  the 
commissioner  of  the  court,  to  be  apportioned 
between  Greenway  &  Co.  and  Smith ;  and 
that  Hagy  should  pay  to  the  same  commis- 
sioner the  sum  of  381  dollars  25  cents,  to  be 
apportioned  in  like  manner.  And  it  was 
further  decreed  that  the  amount  of  purchase 
money  due  to  Fulcher  should  be  paid  into 
court  at  its  next  term,  until  it  could  be  as- 
certained who  was  entitled  to  it ;  Fulcher 
himself  being  a  bankrupt.  And  until  said 
purchase  money  was  paid,  the  court  sus- 
pended any  further  order  in  relation  to  a 
conveyance  of  the  land.  There  was  a  de- 
cree in  favor  of  the  plaintiff  against  Rags- 
dale for  his  costs,  and  that  th^  other 
defendants  should  each  pay  their  own  costs. 
From  this  decree  Ragsdale  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Floyd,  for  the  appellant. 
B.  R.  Johnston  and  Samuel    Logan,    for 
the  appellees. 
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ALLEN,  J.     The  final  decree  allowed  to 

the    appellee    Hagy   certain  offsets  against 

the    two  bonds   executed  by  him  to  Snead, 

for  the  purchase  money  of   the  100  acres  of 

land.     The   bonds  were  dated  accord- 

419  lag  to  the  allegations  *of  the  bill,  on 
the  26th  and  27th  of  August  1A39;  and 

were  assigned,  one  of  them  to  Green  way  A 
Co.  and  the  other  to  L.  Smith  on  the  29th 
of  the  same  month.  Suits  seem  to  have 
been  brought  by  the  assignees,  immediately 
after  the  notes  became  payable.  No  defence 
was  made  to  the  action  at  law,  and  the 
o£fice  judgments  being  confirmed,  the  ap- 
pellee during  the  same  term  of  the  court, 
obtained  this  injunction.  It  is  contended 
on  behalf  of  Snead*s  assignees,  that  the 
offsets  were  legal,  and  should  have  been  set 
up  at  law ;  that  the  appellee  has  shown  no 
good  reason  for  failing  to  rely  upon  them 
at  law,  and  they  should  not  therefore  be 
allowed  in  equity.  The  principal  offset  was 
the  note  to  Orr  in  which  the  appellee  Hagy 
was  a  surety  for  Snead.  It  was  past  due 
when  Hagy  executed  his  bonds  to  Snead, 
but  the  debt  had  not  then  been  arranged 
with  Orr.  Finding  afterwards  that  he 
would  be  compelled  to  pay  the  debt,  he  set- 
tled with  Orr,  and  lifted  the  note  on  the 
10th  of  January  1840.  When  his  notes  were 
assigned  by  Snead,  Hag^  had  no  claim  to 
a  legal  offset  against  the  notes.  The  setoff 
was  merely  equitable,  and  there  might  be 
some  doubt  whether  by  his  own  act  in  ad- 
justing this  debt,  he  could  convert  that, 
which  at  the  date  of  the  assignment  was 
an  equitable,  into  a  legal  offset,  of*  which 
he  could  have  availed  himself  at  the  trial 
at  law.  However  that  may  be,  it  seems  to 
me  the  case  was  proper  for  a  court  of  equity 
on  other  grounds. 

Hagy  had  made  a  contract  with  Snead 
for  the  purchase  of  a  portion  of  a  tract  of 
land  held  in  common  by  Ragsdale  and 
Snead,  and  received  from  them  a  title  bond 
dated  the  3d  of  August.  On  the  same  day 
Hagy  paid  to  Snead  in  cash,  and  transferred 
paper  to  him  amounting  together  to  423 
dollars  88  cents,  and  took  from  Snead  his 
note  in  which  it  was  stated  that  the  amount 
thereof  was  to  be  discharged  in  land  at  8 
dollars  per  acre.     The  parties  did  not 

420  know    at    the    time  *the  quantity  of 
land  which  the   boundaries  described 

in  the  title  bond  would  contain ;  and  the 
substance  of  the  arrangement  was,  that 
after  deducting  the  price  of  the  land  sold 
when  the  quantity  was  ascertained,  the 
residue  of  the  sum  of  423  dollars  88  cents 
was  to  be  discharged  in  land  at  the  same 
price. 

Before  the  quantity  described  in  the  title 
bond  was  ascertained,  Hagy  and  Snead  en- 
tered into  another  contract,  whereby  the 
former  purchased  of  Snead  the  tract  of  one 
hundred  acres,  at  8  dollars  per  acre,  and 
executed  his  two  bonds  for  the  sum  of  776 
dollars  of  the  purchase  money:  how  the 
residue  of  the  purchase  money  was  adjusted, 
does  not  appear  from  the  record.  Before 
these  bonds  became  due,  difficulties  arose 
as  to  the  title  of  both   tracts  sold  to  Hagy. 


The  land  was  part  of  a  tract  of  two  hundred 
and   ninety   acres,    which   had  theretofore 
been    purchased  of  Jacob  Clark,  one  of  the 
heirs  of  Benjamin  Clark,  by  Benjamin  Ful- 
cher.     In  July   1839,    Fulcher  sold  the  land 
to  Snead  and  Ragsdale   for  3000  dollars,  of 
which  1000  dollars   was  paid  on  the  day  the 
contract    was   completed,    and    the   residne 
was  to   be   paid   in    two   installments,    for 
which    bonds   were  given;  and    a  deed  for 
the  land  was  executed  by  Fulcher  to  Snead 
and  Ragsdale,  and   placed   in   the  hands  of 
a  third  person,  to   be    held    as    an    escrow, 
and  delivered  upon  the  payment  of  the  pur- 
chase   money.     Soon    after  the  contract  of 
purchase,  there  was  some  understanding*  or 
agreement,    as   appears   by  the  answers  of 
Snead  and  Ragsdale,    by   which  Snead  was 
to   take    the    land    and   pay    the    purchase 
money ;  and   it  was  no  doubt  after  this  un- 
derstanding  and    whilst    Snead    exercised 
the   control    over  the   whole  tract,  that  he 
undertook  to  sell  off  a  portion  to  Hag-y,  and 
to  put  him  in  possession  of  the  part  so  sold 
to    him,    although    no   partition  had    been 
made  between  Snead  and  Ragsdale.     In  his 
answer,    Ragsdale    avers  that  before  their 
purchase    from    Fulcher,    Snead    had 
421      become  largely  indebted  *to  him,  and 
that    he   did     not     begin    to    suspect 
Snead' s   solvency,    until    some  short   time 
after  the  purchase.     But  that  so  soon  as  his 
fears   about    the    circumstances    of    Snead 
were  excited,  he  informed   both    Snead  and 
Hagy  that  he  would  unite  in  no  conveyance 
or  sale  of  the  land  until  he  was  made  safe 
as  well  in  reference  to  the  purchase  money, 
as    in    relation    to   the   individual  debt  of 
Snead;  and  that  matters  so  stood  until  the 
11th  of  November  1839,  when   they  entered 
into  the  contract  of  that  date  filed  with  his 
answer;  which    recites   that   Ragsdale  had 
purchased  from   Snead  a  tract  of  150  acres 
of  land,  and    Snead   undertook  to  procure  a 
good    title   to  be  made   to  .Ragsdale,  on  the 
payment  of  10  dollars  per  acre.    The  amount 
of  Snead's  interest  in  this  contract,  Rags- 
dale alleges  was  to  be  credited  on    Snead's 
private  debt. 

In  consequence  of  these  arrangements,  it 
is  insisted  for  Ragsdale,  that  he  is  entitled 
to  the  whole  of  150  acres,  and  furthermore 
that  he  is  also  entitled  to  a  moiety  of  the 
100  acres  sold  by  Snead  to  Hagy,  under 
their  joint  purchase,  as  he  had  not  united 
in  the  sale. 

Besides  the  claim  of  Ragsdale  to  a  moiety 
at  least  of  the  100  acres,  the  tract  in  con- 
sideration of  which  the  two  bonds  were  ex- 
ecuted, it  appeared  that  a  portion  of  the 
purchase  money  was  still  due  to  Fulcher, 
the  vendor  of  Snead  and  Ragsdale ;  but  the 
amount  so  in  arrear  was  uncertain,  and  has 
only  been  ascertained  upon  the  settlement 
of  transactions  between  these  parties,  of 
an  involved  and  complicated  nature. 

In  addition  to  this,  it  was  alleged  that 
there  was  a  considerable  portion  of  the  pur- 
chase money  still  unpaid  by  Fulcher  to  his 
vendor  Jacob  Clark.  That  the  claim  had 
been  transferred  to  John  M.  Preston,  who 
had  instituted  and   was  then  prosecuting  a 
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soil  in  the  Coanty  court  of  Washington 
ooanty,  to  subject  the  land  to  the  payment 
of  this  debt. 

Such  was  the  position  of  Hag-y  when 
422      sued  upon  the  *bonds  he  had  executed 
for  the   price    of  the  100  acres.     The 
legal  title  was  outstanding  and  his  vendor 
could  make  him  no  title.     No  partition  had 
been   made   between    Snead  and  Ragsdale, 
and   the    latter   under   the   joint  purchase, 
claimed  a  moiety  of  the  land  as  his.     There 
was  an    admitted    balance  of  the  purchase 
money   due    to    the    immediate    vendor   of 
Snead  and  Ragsdale.     A  claim  was  asserted 
and  a   suit   was  depending    to  subject  the 
land  to  the  payment  of  a  debt  alleged  to  be 
doe  to  a  more   remote  vendor;  and   Snead, 
it  is  averred  in  the  bill,  and   appears  to  be 
admitted  throughout  the  recon^  was  at  that 
time   insolvent.     Hagy    was   compelled    to 
resort  to  a  court  of   equity  to  clear  up  the 
difficulties    about   the  title ;  and  that  being 
his  position,  was  it   incumbent   on   him  to 
set  up  his  offsets  in  the  action  at  law?    The 
right  to  enjoin  the  payment  of  the  purchase 
money   where    there   is  an  incumbrance  on 
the   land    purchased,    is   well    settled.      In 
Virginia,    an    injunction  will  be  sustained 
after  a  conveyance,  although  there  has  been 
no  actual  eviction,  but  upon  proof  of  a  bet- 
ter title   to'  the   land    in    a  third   person. 
Salston  V.  Miller,  3  Rand.  44. 

There  could  be  no  doubt,  therefore,  if  the 
bonds  had  remained  in  Snead 's  hands,  that 
a  court  of  equity  would  have  enjoined  the 
payment  until  the  difificulties  about  the  title 
had  been  removed.  It  was  uncertain ,  when 
the  suits  were  instituted  and  the  judgments 
confirmed,  whether  Hagv  would  get  any- 
thing by  his  purchase.  The  alleged  incum- 
brances for  the  purchase  money  covered 
the  whole  tract;  and  if  the  pretensions  of 
Rag^ale  were  well  founded,  there  would 
be  little  left  for  Hagry  under  his  purchase 
from  Snead.  Though  Snead  might  hold 
his  bonds,  which  at  law  constituted  a  debt, 
it  was  still  necessary  to  go  into  equity  to 
ascertain  whether  in  fact  any  debt  existed. 
JEQs  bill,  therefore,  prayed  that  the  contract 

of  purchase   should  be  rescinded,  and 
423      his  obligations  canceled  in  *the  event 

of  his  being  unable  to  get  a  good  title 
to  the  land. 

In  this  state  of  uncertainty,  it  would  have 
been  improper  to  have  relied  on  his  offsets 
at  law,  for  it  would  have  been  an  admission 
that  there  was  a  valid  debt  against  him  to 
the  extent  of  the  offsets,  whereas  he  owed 
nothing  unless  he  could  get  the  land.  That 
tras  the  principal  controversy,  and  that 
could  be  settled  in  equity  alone.  When  it 
was  so  settled,  and  a  debt  ascertained  to  be 
due,  it  would  be  proper  to  enquire  into  the 
offsets.  If  the  offsets  had  been  offered  and 
allowed  at  law,  and  it  turned  out  that  no 
title  could  be  made,  he  would  be  driven  to 
another  action  to  recover  the  amount  of 
the  offsets  for  the  failure  of  the  considera- 
tion; and  thus  by  requiring  him  to  rely  on 
bis  offsets  at  law,  on  the  penalty  of  losing 
them  entirely,  he  might  be  compelled  to 
lurender  bonds  and  securities  constituting 


evidences  of  debt,  and  be  driven  to  recover 
the  money  back  in  an  action  of  assumpsit 
for  the  failure  of  the  consideration.  A 
portion  of  his  offsets  arose  out  of  the  con- 
tract in  relation  to  the  land  itself.  He  had 
paid  423  dollars  88  cents  on  his  first  pur- 
chase. The  land  when  surveyed,  in  the 
progress  of  this  suit,  was  found  to  contain 
43^acres,  amounting,  at  8  dollars  per  acre, 
to  348  dollars;  leaving  a  balance,  which, 
by  the  terms  of  their  arrangement,  was  to 
be  paid  in  land.  This  was  an  offset  which 
could  only  be  ascertained  and  fixed  by  a 
survey.  Under  every  view  of  the  case,  it 
seems  to  me  the  court  of  chancery  was  the 
proper  forum  to  decide  upon  the  validity  of 
the  debt;  to  ascertain  whether  anything 
was  due ;  and  then  as  an  incident  to  the 
principal  subject  of  which  it  clearly  had 
jurisdiction,  and  to  avoid  multiplicity  of 
actions,  to  pass  upon  the  offsets,  no  matter 
what  was  their  character.  But  where,  as 
in  this  case,  a  portion  arose  out  of  the  con- 
tract  of   sale    and    purchase,    and  another 

portion  was  an  equitable  offset  at  the 
424      date  of  *the  note  and  the  assignment, 

it  would  have  been  competent  for  a 
court  of  equity  to  have  allowed  them,  al- 
though not  relied  upon  at  law.  If  Snead 
were  the  party  claiming  the  benefit  of  the 
judgments,  I  do  not  think  he  could  be  heard 
to  make  this  objection ;  and  unless  Hagy 
has  done  something  to  waive  his  equity,  as 
regards  the  assignees  of  Snead,  they  can 
occupy  no  higher  position.  It  is  not  alleged 
or  proved  that  they  were  induced  to  take 
the  assignments  in  consequence  of  any  as- 
surances from  the  obligor.  They  stand 
like  all  other  assignees,  and  take  the  obli- 
gations assigned  to  them  subject  to  all  the 
equities  which  affected  them  in  the  hands 
of  Snead.  There  is  nothing  whatever  to 
distinguish  their  case  from  that  of  other 
bona  fide  assignees  who  have  paid  their 
money  for  that  which  turned  out  to  be  of 
little  or  no  value.  The  obligor  has  been 
guilty  of  no  laches  in  the  assertion  of  his 
equity.  Suit  was  instituted,  and  judgments 
recovered  at  the  earliest  possible  period 
after  the  notes  fell  due.  He  interposed  no 
delay,  and  at  the  first  term  after  the  notes 
became  payable,  filed  his  bill,  convening 
all  the  parties  to  settle  the  difficulties  about 
the  title,  and  to  ascertain  whether  anything 
would  be  due  from  him,  and  to  distribute 
it  amongst  those  entitled  to  it,  according 
to  their  rights.  I  think  the  court  had 
jurisdiction  to  allow  the  offsets  claimed  by 
the  appellee  Hagy,  and  that  there  was  no 
error  m  the  decree  directing  an  account  of 
such  offsets,  and  overruling  the  1st,  2d  and 
3d  exceptions  of  the  assignees  Greenways 
and  Smith  to  the  second  report  of  M.  C. 
Lynch,  allowing  some  of  said  offsets.  An 
objection  was  made  in  the  argument  here 
to  allowing  a  credit  for  the  sum  of  423  dol- 
lars 88  cents,"  the  full  amount  of  cash  and 
notes  advanced  and  transferred  to  Snead  at 
the  time  of  the  first  purchase,  because  the 
bill  suggests  a  doubt  whether  one  of  the 
notes  so  transferred,  a  note  on  Clevinger 
and^  Clarke     for     90     dollars,     had     been 
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425  made.  The  commissioner  in  *hi8  re- 
port sets  forth  facts,  which  unex- 
plained justified  him  in  treating  it  as  a 
payment  to  Snead ;  and  as  there  was  no  ex- 
ception to  the  report  crediting  Hagy  with 
the  423  dollars  88  cents,  it  is  too  late  to 
raise  the  objection  here. 

Nor  do  I  think  there  was  any  error  in  so 
much  of  the  decree  as  held  that  the  appel- 
lee Hagy  was  entitled  to  a  conveyance  from 
Ragsdale,  as  well  for  the  100  acres  for  which 
he  held  Snead* s  title  bond  as  for  the  A^H 
acres  for  which  he  held  the  title  bond  of 
both.  The  allegation  in  Ragsdale' s  answer 
that  when  he  became  a  party  to  the  contract 
of  the  3d  of  August  1839,  by  signing  the 
title  bond,  it  was  agreed  between  Hagy, 
Snead  and  himself,  that  the  contract  of  the 
26th  of  August  1839  should  be  canceled,  is 
an  affirmative  allegation,  unsupported  by 
proof.  His  pretension  to  claim  the  150 
acres  in  virtue  of  his  contract  with  Snead 
of  the  11th  November  1839,  and  a  moiety  of 
the  100  acres  as  a  joint  purchaser  with 
Snead,  it  appears  to  me  is  unfounded.  It 
appears  from  the  facts  in  the  case,  that 
Snead  made  the  contract  with  Fulcher,  and 
Ragsdale  subsequently  united  with  him  in 
the  purchase.  It  is  alleged  in  the  bill  that 
when  the  appellee  Hagy  purchased,  Snead 
seemed  to  be  exercising  exclusive  control 
over  the  land  purchased,  and  had  placed 
him  in  possession,  which  he  continued  to 
hold  without  interruption.  The  answers  of 
both  Snead  and  Ragsdale  admit  that  there 
was  an  understanding  between  them  that 
Snead  was  to  take  the  entire  tract  and  pay 
the  purchase  money.  It  was  during  this 
arrangement  that  Snead  sold  a  portion  of 
the  land  to  Hagy.  One  of  the  purchases 
was  sanctioned  by  Ragsdale,  by  his  uniting 
in  the  title  bond,  though  the  whole  consid- 
eration had  been  paid  to  -Snead.  It  fur- 
thermore appears  from  the  report  of  the 
commissioner  that  Snead  had  advanced 
more  of  the  purchase  money  to  Fulcher 
than  the  value   of    the   land   sold    by 

426  him  to  *Hagy.     Under  these  circum- 
stances,   and    if   there    had   been   no 

other  arrangement  between  Snead  and 
Ragsdale,  the  latter  should  n'ot  be  permitted 
to  disturb  the  sales  made  by  his  cotenant, 
sanctioned  in  part  by  himself,  and  made  at 
a  time  when  by  his  own  agreement,  the 
whole  subject  had  been  committed  to  the 
control  of  his  cotenant;  and  when  too,  more 
than  a  moiety  of  the  land  remained  undis- 
posed of,  exceeding  in  value  the  amount 
paid  by  him  on  the  joint  purchase.  The 
agreement  of  the  11th  November  1839, 
though  somewhat  obscure  in  its  terms, 
when  construed  by  the  light  of  surrounding 
circumstances,  so  far  from  disaffirming, 
impliedly  sanctions  the  sales  made  by 
Snead.  Finding  that  Snead  was  unable  to 
comply  with  the  arrangement  to  take  the 
whole  tract  and  pay  the  purchase  money, 
Ragsdale  agreed  to  take  what  remained  un- 
sold upon  the  terms  mentioned  in  the  agree- 
ment. In  consequence  of  the  arrangement 
under  which  Snead  had  claimed  the  whole 
tract,  the  new  agreement  recited  that  Rags- 


dale had  purchased  the  150  acres  from  him, 
and  made  no  allusion  tp  their  joint  owner- 
ship under  the  purchase  from  Fulcher.  The 
150  acres  was  the  residue  after  deducting 
the  portion  sold  to  Hagy.  The  conrt  right- 
fully construed  these  transactions  as  being 
equivalent  to  an  equitable  partition,  and 
properly  held  that  the  purchase  should  be 
apportioned  between  them  according  to  the 
value  of  the  lands  held  by  each,  taking 
Snead's  portion  to  be  the  land  sold  by  him 
to  Hagy.  Nor  do  I  think  there  was  any 
error  in  overruling  the  2d  exception  of  the 
appellant  Ragsdale  to  the  first  report  of 
the  commissioner.  His  first  and  third  ex- 
ceptions were  in  effect  sustained  by  the 
decree  of  the  2Sth  May  1847.  Nor  was  there 
any  error  in  overruling  his  exceptions  to 
the  second  report  of  the  commissioner,  or 
in  so  much  of  the  decree  as  ascertained  that 
there  was  a  balance  of  219  dollars  61  cents 
due  to  Fulcher  on  account  of  the  pur- 

427  chase  money,  *with  interest  from  the 
15th    December  1840  until  paid;  and 

that  Snead  had  overpaid  the  sum  of  256 
dollars  33  cents  beyond  his  proportion  of 
the  purchase  money.  But  it  seems  to  me 
the  Circuit  court  erred  in  holding  that  this 
surplus  overpaid  by  Snead  should  enure  to 
the  benefit  of  Snead's  assignees,  to  com- 
pensate them  in  part  for  that  portion  of 
their  debts  which  was  lost  by  allowing 
Hagy*s  offsets.  The  assignees  had  no  lien 
on  this  fund ;  their  notes  were  a  lien  on 
the  land  sold  to  Hagy,  but  that  lien  did  not 
attach  to  the  land  retained  by  Ragsdale. 
For  the  sum  so  overpaid,  Snead  would  stand 
in  the  place  of  the  vendor,  and  could  sub- 
ject Ragsdale' s  portion;  Tompkins  v. 
Mitchell,  2  Rand.  428;  but  his  assignment 
of  Hagy's  bonds  did  not  transfer  this 
lien  to  his  assignees.  If  a  portion  of  the 
debts  assigned  be  lost,  the  assignees  stand 
like  other  general  creditors,  with  no  right  to 
subject  any  specific  fund  of  the  assignor  to 
their  indemnity.  In  the  present  case,  it  ap- 
pears from  the  admissions  of  Snead  and  the 
evidehce  in  the  record,  that  he  was  debtor  on 
private  account  to  Ragsdale  in  a  much  larger 
sum  than  the  amount  of  purchase  money 
overpaid  by  him.  He  cannot  therefore  re- 
quire Ragsdale  to  pay  the  excess  to  him,  or 
charge  it  on  Ragsdale  *s  portion  of  the  land  if 
the  latter  chooses  to  give  him  credit  for  the 
amount  on  their  private  accounts.  This  is  a 
matter  for  adjustment  between  themselves, 
and  not  involved  in  the  present  controversy. 
The  appellee  Hagy  was  only  so  far  inter- 
ested in  the  accounts  between  Snead  and 
Ragsdale,  as  they  related  to  the  payment 
of  the  purchase  money  of  the  land  sold  to 
him ;  and  when  it  was  shown  that  Snead  had 
paid  so  much  of  the  purchase  money  as  was 
equal  in  amount  to  the  value  of  the  land, 
he  had  established  all  that  was  necessary 
to  his  case.  I  think  the  court  also  erred 
in  not  charging  the  balance  of  the  purchase 
money  due  to  Fulcher  on  the  150  acres  of 
the    land    held    by    Ragsdale,    and  in 

428  ^omitting  to  decree  a  sale  of  it  unless 
the  money  should  be  paid  to  the  com- 
missioner of  the  court  within   some  limited 
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time;  as  Hagy  should  not  be  delayed  in 
procnring  his  leg^al  title  by  the  omission  of 
Ragsdale  to  pay  the  balance  of  the  purchase 
money. 

As  to  the  suit  by  Preston  to  subject  the 
land  to  the  lien  of  a  remote  vendor,  the 
record  does  not  disclose  what  disposition 
was  made  of  it.  This  matter  seems  not  to 
have  been  noticed  farther  in  the  progress 
of  the  cause  by  the  parties  or  the  court, 
and  it  has  probably  been  determined  against 
the  validity  of  the  claim,  as  was  stated  by 
the  counsel. 

The  other  judges  concurred  in  the  opin- 
ion of  Allen,  J. 

The  decree  of  the  court  is  as  follows : 

The  court  is  of  opinion  that  the  Circuit 
court  erred  in  holding  that  the  overpayment 
of  the  purchase  money  by  the  appellee 
Snead  should  enure  to  the  benefit  of  Smith 
and  of  the  Greenways,  the  assignees  of  the 
bonds  executed  to  him  by  the  appellee 
Hagy;  and  in  decreeing  that  the  appellant 
should  pay  the  sum  of  256  dollars  33  cents, 
with  interest,  to  the  commissioner  of  the 
court,  to  be  apportioned  between  the  as- 
lignees  ratably.  The  assignees  had  no  lien 
on  that  fund,  and  could  not  object  to  the 
same  being  applied  by  Snead  to  the  pay- 
ment of  his  individual  debt  to  Ragsdale,  or 
to  prevent  the  latter  from  setting  off  the 
private  debt  due  to  him  by  Snead,  against 
the  amount  aforesaid  ascertained  by  the 
decree  to  have  been  overpaid  by  Snead. 
This  was  a  matter  to  be  adjusted  between 
Saead  and  Ragsdale,  their  private  accounts 
not  being  in  issue  in  this  controversy. 

The  court  is  further  of  opinion  that  as 
the  appellee  Hagy  went  into  chancery  to 
ascertain  the  amount  of  and  to  clear  up  the 
incumbrances,  to  the  end  that  he  might 
obtain  a  title  to  the  land  purchased 
429  by  him,  the  *court  should  have  gone 
on  and  rendered  a  decree  against  the 
appellant  for  219  dollars  16  cents,  the  bal- 
ance of  the  purchase  money  due  to  Fulcher, 
with  interest  from  the  15th  December  1840 
till  paid;  and  unless  paid  within  a  pre- 
scribed period,  the  150  acres  of  land  belong- 
ing to  Ragsdale  should  have  been  subjected 
to  sale  for  the  payment  thereof,  so  that 
upon  the  payment  of  said  incumbrance,  the 
deed  executed  '  by  Fulcher  to  Snead  and 
Ragsdale  could  have  been  delivered  for  rec- 
ordation, or  a  decree  could  have  been  en- 
tered for  the  execution  of  a  new  conveyance 
by  Fulcher  or  a  commissioner  in  his  behalf 
to  Snead  and  Ragsdale,  if  the  deed  delivered 
as  an  escrow  at  the  time  of  the  purchase 
could  not  be  produced ;  and  a  decree  also 
pronounced  for  a  conveyance  to  the  appellee 
^£ry>  by  Ragsdale  and  Snead,  or  by  a 
commissioner  in  their  names,  for  the  143^ 
acres  described  in  the  title  bonds  made  ex- 
hibits with  the  bill. 

It  is  therefore  adjudged  and  ordered  that 
said  decrees,  so  far  as  the  same  are  herein 
declared  to  be  erroneous,  be  reversed  and 
annulled,  and  that  in  all  other  respects  the 
said  decrees  be  and  the  same  are  hereby 
affirmed.     And  it   is  further   adjudged  and 


ordered  that  the  appellant  recover '  of  the 
appellees,  except  the  appellee  Hagy,  his 
costs  about  his  appeal;  and  it  is  further 
adjudged  and  ordered  that  the  appellee 
Hagy  recover  of  the  appellant  his  costs  by 
him  about  his  defence  here  expended,  he 
being  the  party  substantially  prevailing, 
so  far  as  his  interests  were  afiPected  by  said 
appeal.  And  this  cause  is  remanded  for 
further  proceedings  according:  to  the  prin- 
ciples aforesaid,  in  order  to   a  final  decree. 
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d.  Possibilities  and  Expectancies. 
8.  Choses  Ex  Delicto. 

IV.  Wbat  Constitutes  an  Assignment. 

1.  No  Particular  Form  Necessary. 

a.  Intention. 

b.  Assignment  by  Separate  Writing. 

c.  May  Be  Made  by  Parol. 

2.  Necessity  for  Delivery. 

8.  Operations  of  Certain  Assignments. 

a.  Order  on  a  Fund. 

b.  Bills  of  Exchange. 

c.  Power  of  Attorney  Coupled  with  an  Interest. 

d.  Mere  Promise  to  Pay. 
•  i.  Partial  Assignments. 

6.  Consideration. 

0.  Notice. 

V.  Effect  of  Assignment 

1.  Assignee  Takes  Subject  to  Equities. 

a.  Latent  Equities  of  Third  Persons.  *  - 

3.  What  Passes  by  Assignment 

a.  Assignment  of  the  Chose  Carries  the  Security. 

3.  Rlghu  and  Liabilities  of  Parties. 

a.  Assignor  Loses  Control  by  Assignment 

b.  Right  to  Go  against  Assignor. 

bb.  Warranties  of  Validity  Generally, 
cc.  Failure  to  Collect  from  Obligor, 
ccc.  Diligence— General  Rule. 

c.  Priority  of  Assignments. 

4.  Right  to  Sue. 

a.  At  Law. 

b.  In  Equity. 

c.  Effect,  in  General,  of  Statutes, 
cc.  Upon  Equity  Jurisdiction. 

6.  Estoppel. 

VI.  Pleading  and  Practice. 

1.  Allegations  of  Payment 

2.  Proof  of  Assignment. 
8.  Statute  of  Limitations. 
4.  Action  of  Assumpsit 

6.  Parties. 

VII.  Evidence. 

1.  Scope  of  Section, 

2.  Effect  of  Death  of  One  Party. 

8.  Possession  as  Evidence  of  an  Assignment 

VIII.  Recordation  of  Assignments. 
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as  a  defence  to  the  payment  of  that  note. 
V.  Parker,  76  Va.  262. 

Secret  Liens.— An  asslirnee  cannot  be  a£fected  by  a 
latent  equity  in  the  hands  of  a  third  person  of  which 
he  has  no  notice,  and  a  secret  Implied  lien  cannot 
be  set  np  affainst  a  bonajtde  assignee  of  the  bonds. 
Gordon  v.  Rixey,  76  Va.  704  ;  Moore  v.  Holcombe,  8 
Leiffh  507. 

The  riffht  of  a  6ona  ^Id^  assig'nee,  for  valuable  con- 
sideration, of  a  note  negotiable  at  the  bank  of  Vir- 
ginia, to  recover  against  the  maker  and  indorsers 
of  such  a  note,  is  not  to  be  affected  by  any  equity, 
of  which  he  had  no  notice  when  he  received  it 
McNiel  V.  Baird,  6  Munf.  816. 

2.  WHAT  PASSES  BY  ASSIGNMENT. 

a.  ASBIGNKSNT  OF  THB  CHOSS  CARKIBS  THE  SSCU- 

RTTT.— It  is  a  well-settled  principle  of  law  that  the 
assignment  of  a  chose  in  action  or  a  debt,  by  force 
of  law  as  an  incident  thereto,  carries  the  deed  of 
trust  or  mortgage  which  secures  the  debt.  The  same 
principles  apply  to  the  vendor's  lien,  resulting  from 
the  retention  of  the  legal  title.  Of  course  the  above 
rule  applies  only  in  the  absence  of  any  express  stipu- 
lation to  the  contrary,  or  a  fair  and  reasonable 
implication  that  the  benefit  of  the  lien  was  not  to 
pass.  Tingle  v.  Pisher,  20  W.  Va.  606  ;  Gwathmeys 
V.  Ragland,  1  Rand.  466  ;  Gregg  v.  Sloan,  76  Va.  400 ; 
McClintic  V.  Wise,  26  Gratt  448 :  Stimpson  v.  Bishop, 
88  Va.  200  :  Machir  v.  Sehon,  14  W.  Va.  777 ;  Camden 
V.  Alkire,  24  W.  Va.  680 ;  James  v.  Burbrtdge,  88  W. 
Va.  276.  10  S.  B.  Rep.  807 :  Grubbs  v.  Wysors.  82  GratL 
127, 131 :  Thomas  v.  Linn.  40  W.  Va.  122,  20  S.  E.  Rep. 
878 ;  Jenkins  v.  Hawkins,  84  W.  Va.  700, 12  S.  E.  Rep. 
1000. 

Assignment  of  Bond  Carries  Tract  Deed.— The  assign- 
ment of  a  bond  carries  with  it  the  trust  deed  and 
vendor's  lien  on  the  property  securing  the  bond. 
Lightfoot  V.  Green,  01  Va.  618,  82  S.  E.  Rep.  242;  Jen- 
kins V.  Hawkins.  34  W.  Va.  700,  18  S.  £.  Rep.  1000; 
Schofield  V.  Cox.  8  Gratt  688. 

Assignment  of  Note  Carries  the  Secnrity.— The  as- 
signment of  a  purchase  money  note  carries  with  it 
the  lien  given  in  security  thereof.  Briggs  v.  En- 
slow,  44  W.  Va.  400.  20  S.  £.  Rep.  1008. 

Assignment  of  Note  Carries  Remedies.— The  assign- 
ment of  a  promissory  note,  carries  with  it  all  the 
remedies  of  the  assignor,  including  the  right  to  at- 
tack a  fraudulent  conveyance,  because  "when 
choses  in  action  could  not  be  assigned,  because  to 
allow  their  assignment  tended  to  beget  maintenance 
and  champerty,  there  may  have  been  something  in 
the  contention  of  the  appellants  that  the  assign- 
ment of  the  notes  to  the  plaintiff  did  not  carry  with 
it  the  right  to  attack  the  fraudulent  conveyance, 
though  equity  limited  the  restriction  long  ago:  but 
many,  many  years  ago.  the  Virginia  legislature 
made  debts  assignable,  and  the  law  is  well  settled 
that  the  assignee  can  sue  in  his  own  name,  or  he 
can  sue  in  the  name  of  the  assignor,  without  power 
in  the  assignor  to  prevent  him."  Billingsley  v. 
Clelland.  41  W.  Va.  284,  28  S.  £.  Rep.  820. 

The  better  rule  seemt  to  be,  however,  that  the  as- 
signment of  a  promissory  note  carries  with  it  all 
the  remedies  of  the  assignor,  including  the  right  to 
9ucce$$fullv  attack  a  fraudulent  conveyance,  and  if 
the  assignor  was  not  entitled  to  such  remedy  he 
could  not  transfer  such  right  by  assignment.  Prim 
V.  Mcintosh,  48  W.  Va.  700,  28  S.  E.  Rep.  742. 

Assignment  of  the  Debt  Carries  Lien.— When  the 
debt  is  assigned  to  a  third  person,  the  asMgnment 
carries  with  it  the  lien,  which  is  a  mere  incident  to 
the  debt    Gordon  v.  Rixey,  76  Va.  604. 
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Assignment  "Without  Reoonrse."— Upon  the  ques- 
tion whether  the  vendor*s  implied  equitable  lien  for 
purchase  money  would  pass  by  an  assignment  of 
the  debt,  the  authorities  are  conflicting.  Althoogh 
some  of  the  cases  decide  that  an  assignment  of  the 
debt,  even  without  recourse,  carries  with  it  this  lien, 
like  any  other  lien ;  but  the  majority  of  the  canes,  if 
not  the  weight  of  authority,  seems  to  be  decidedly 
the  other  way;  at  least  unless  it  appears  that  the 
assignor  intended  to  assign  the  lien  as  well  as  the 
debt;  in  which  case  it  seems  that  both  would  pass 
to  the  assignee,  even  though  the  assignment  were 
without  recourse  to  the  assignor.  When,  however. 
the  assignment  is  not  without  recourse,  the  weight 
of  authority  is  that  the  lien  continues  In  full  force 
notwithstanding  the  assignment,  and  passes  thereby 
to  the  assignee.  Mayo  v.  Carrington,  10  Gratt.  I2a 
See  Jenkins  v.  Hawkins,  84  W.  Va.  700, 12  S.  E.  Rep. 
1000. 

If  a  vendor  of  land,  retaining  the  title,  aasiinis 
one  of  the  bonds  given  for  the  purchase  money, 
and  brings  his  ejectment  against  the  purchaser, 
and  recovers  the  possession,  he  recovers  in  sabor- 
dination  to  the  assignee.  The  assignee  by  the 
assignment  having  acquired  the  benefit  of  the  lien, 
whatever  it  may  be,  is  entitled  to  all  the  remedies  of 
the  vendor  to  enforce  it  He  cannot  be  deprived  of 
any  of  these  remedies  by  any  act  of  the  vendor.  If 
the  bond  in  the  hands  of  the  assignee  is  not  paid, 
he  may  go  into  a  court  of  equity  to  enforce  the 
lien.    McClintic  V.  Wise,  25  GratL  450. 

Assignment  of  •  Mortgage.— Since  the  possession  of 
the  mortgagor,  continuing  by  the  mortgagee's  per- 
mission, is  to  be  considered  as  the  possession  of  the 
mortgagee,  it  follows  that  where  the  latter  oonld  re- 
cover in  ejectment,  his  deed  astignino  the  mortgage 
will  enable  the  assignee  to  recover  in  like  manner. 
Chapman  v.  Armistead,  4  Munf.  888. 

Assignment  of  Debt  without  Mortgmge.— As  the  debt 
is  the  principal  thing,  and  an  assignment  of  it  car- 
ries with  it  the  mortgage,  therefore  so  long  as  a 
recovery  on  the  note  or  bond  given  for  the  debt  is 
not  barred,  the  right  to  enforce  the  lien  of  it  created 
by  the  mortgage  or  tmst  deed  on  the  land  continues 
and  may  be  enforced  by  suit  in  equity,  a  mortgage 
being  regarded  merely  as  a  security  for  the  debt. 
Camden  v.  Alkire,  M  W.  Va.  680:  Hale  v.  Pack,  10  W. 
Va.  145. 

Assignee  of  ■  Vendor's  Lien.— An  assignor  of  a  chose 
in  action,  secured  by  a  vendor's  lien  reserved  on 
real  estate,  cannot  sue  in  equity  to  enforce  the 
lien  for  the  benefit  of  his  assignee.  The  assignee  of 
a  vendor's  lien  is  an  assignee  of  a  mere  chose  In  ac- 
tion, and  the  assignment  carries  no  interest  in  the 
land  upon  which  the  debt  is  secured.  Penn  ▼.  Hea- 
ron,  04  Va.  778,  27  S.  E.  Rep.  500. 

Mutual  Assurance  Society.— If  buildings  insured  in 
the  Mutual  Assurance  Society  against  fire,  are  mort- 
gaged, the  policy  of  insurance  is  into  facto  assiirned 
to  the  mortgagee,  for  it  is  a  covenant  real,  mnning 
with,  and  entered  into,  for  the  purpose  of  upholding 
the  estate.  Farmers'  Bank  v.  Mut,  etc..  Society.  4 
Leigh  60. 

Question  of  Intention.— Where,  upon  the  question  of 
whether  the  assignment  of  a  bond  secured  by  a  deed 
of  trust  to  the  trustee  was  intended  by  the  payee  to 
pass  the  ownership  of  the  bond,  the  evidence  is  con- 
filcting,  the  decree  of  the  circuit  court  will  be 
affirmed.  Ay  res  v.  Wells  (Va.).  1  Va.  Dec.  608,  0  S.  E. 
Rep.  826. 

Conflict  of  Laws— Compulsory  and  Voluntary  Assign- 
meats.— The  general  rule  is  well  established  that  a 
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i9M  Me  and  yolantary  assiffmnent  of  personal 
property  and  cboses  In  action  wherever  situated  or 
fbond  pass  to  tbe  assignee  at  the  time  of  the  assign- 
meat  and  so  will  have  priority  over  subsequent 
Uent,  altliongh  neither  such  liens  nor  the  debtors 
(in  case  of  chose  in  action),  had  notice  of  the  assign- 
ment at  the  time  the  lien  was  created,  unless  it 
comeii  in  conflict  with  some  positive  or  customary 
law  of  the  stale  or  place  where  such  property  or 
chosesin  action  may  be  located  or  found.  But  it  is 
eqaall7  well  established  that  coercive  and  involun- 
tarr  assignments  do  not  operate  beyond  the  terri- 
tory and  jurisdiction  of  the  state  or  sovereign  under 
vbose  laws  such  compulsory  assignment  was  made. 
Bank  T.  Gettlnger,  8  W.  Va.  816:  Harrison  v.  Bank, 
fW.Va431. 

1  BIGHTS  AND  LXABILITIES  OF  PARTIES. 

a  Assignor  Loses  Contbol  bt  Assignment. —The 
aKlgnor  of  a  judgment,  or  the  claim  on  which  it  is 
founded,  upon  which  judgment  was  recovered,  has 
DO  control  over  it,  nor  of  an  execution  issued  thereon, 
taken  oat  by  the  assignee,  after  a  valid  assignment 
is  once  made  of  it.  and  the  assignor  has  no  further 
interest  in  the  claim:  and  of  course  no. subsequent 
assignment  of  the  judgment,  recovered  on  such 
claim,  can  give  any  right  to  such  subsequent  as- 
signee. In  other  words,  after  an  absolute  bona  ftd4 
assignment  for  valuable  consideration  of  all  the 
auignor's  interest  In  a  chose  in  action,  the  assign- 
or's control  over  it  ceases  immediately.  Clarke  v. 
Hogeman,  IS  W.  Va.  718:  Mackle  v.  Davis,  8  Wash. 

m 

Aarifsor  Cannot  Interfere  witb  Suit— "And  now.  in 
all  cases,  the  courts  of  law  in  England  protect  the 
ilgbu  of  an  assignee,  suing  in  the  name  of  the 
assignor,  so  far  as  not  to  permit  the  assignor  to  dis- 
miss the  suit  or  release  the  action."  Garland  v. 
Richeson.  4  Rand.  866.  opinion  of  Gbken,  J. 

Assignee  flay   Soe  for  Specific  Performance.— The 

assignee  for  value  of  a  note  given  for  the  purchase 
money  of  land,  may  maintain  a  suit  against  his 
assignor,  the  vendor  and  the  vendee,  for  a  specific 
performance  of  the  contract,  in  a  case  proper  for 
such  relief,  for  his  benefit:  and  obtain  satisfaction 
of  the  amount  due  him  by  subjecting  the  land  to 
sale  for  the  payment  thereof.  Hanna  v.  Wilson,  8 
Gratt243. 

Assignees  Severally  Liable.— Where  a  purchaser  of 
land  from  a  guardian  executed  his  bond  for  deferred 
payments  in  such  proportions  as  the  guardian 
required,  with  a  view  to  enable  the  guardian  to 
transfer  the  bonds  to  others  for  his  own  purposes, 
itwasbeld  that  if  the  assignee  proved  unable  to 
pay.  the  purchaser  of  the  land  was  bound  to  relm- 
bnnte  tbe  sureties  on  the  guardian's  bond,  or  to  pay 
the  amount  to  the  ward  in  case  the  money  could  not 
he  made  out  of  the  sureties  or  the  assignees,  each 
of  the  said  assignees  being  severally  liable  for 
vhat  be  received.  Broadus  v.  Rosson,  8  Leigh  26:  2 
Barton's  Ch.  Pr.  (8d  Ed.)  748. 

Neither  bills  of  review  nor  petitions  for  rehearing 
lie  for  assignees.  Armstead  v.  Bailey.  88  Va.  242,  245, 
SS.E.  Rep.  38. 

Set^Mf.- A  is  Indebted  to  B  by  a  bond  payable  Jan- 
nary  1880.  which,  after  it  is  due,  is  assigned  by  B  to 
C :  but  before  notice  of  assignment,  A  becomes 
surety  for  B  in  a  bond  to  D  payable  February  1822; 
then  B  becomes  Insolvent  Htld,  A  is  entitled,  in 
i^v  to  set  off  the  amount  of  the  bond  in  which  he 
is  B*8  surety  to  D,  though  not  yet  due  (unless  he  is 
indemnified  against  his  suretyship),  against  his  own 


bond  to  B,  in  the  hands  of  C  his  assignee.    Feazle  v. 
Dillard,  5  Leigh  80. 
Declarations  of  Assignor  after  Assignment.— It  is 

well  settled  that  the  declarations  of  an  assignor 
after  assignment,  are  inadmissible  In  evidence 
against  his  assignee.  Brock  v.  Brock,  02  Va.  178,  28 
S.  £.  Rep.  224:  Barbour  v.  Duncanson,  77  Va.  76: 
Smith  V.  Betty,  11  Qratt  768;  Dally  v.  Warren,  80  Va. 
612:  Hodnett  v.  Pace,  84  Va.  878,  6  S.  E.  Rep.  217. 

Whether  Oral  or  Written.— Declarations,  either 
oral  or  written,  of  an  assignor,  that  a  chose  in  ac- 
tion has  been  paid  are  inadmissible,  unless  made 
before  the  assignment  Qinter  v.  Breeden,  00  Va. 
665, 10  S.  E.  Rep.  666:  Lewis  v.  Long,  8  Munf.  186. 

Acknowledgmente  of  Payment.— The  acknowledg- 
ments of  an  assignor  that  he  has  been  paid  his  debt 
are  no  evidence  against  the  assignee,  unless  they 
were  made  anterior  to  the  assignment,  and  it  is 
equally  true,  whether  his  acknowledgment  is  writ^ 
ten  ororal,  and  theonii«prodan<fi  is  on  the  debtor. 
Moreover  a  receipt  is  nothing  but  a  written  acknowl- 
edgment, and  the  date  of  it  is  not  even  prima  faeU 
presumed  to  be  true,  for  if  this  were  true  every 
paper  would  prove  itself,  and  the  assignee  would  be 
put  at  a  decided  disadvantage,  as  the  parties  know 
the  true  date,  whereas  the  assignee  cannot  know. 
Wilcox  V.  Pearman,  0  Leigh  147. 

Stetement  after  Assignment  by  Obligee. —  The  as- 
signee being  absent,  statements  made  by  the 
obligee  of  a  title  bond,  after  its  assignment,  detri- 
mental to  the  rights  of  the  assignee,  are  certainly 
not  competent  evidence  as  against  him,  and  cannot 
affect  his  rights.  Coldiron  v.  Asheville  Shoe  Co..  08 
Va.  864, 26  S.  E.  Rep.  88a 

5tetemente  after  Assignment  as  to  Oflsete.— State- 
ments made  by  an  assignor  of  a  common-law  instru- 
ment to  the  holder  after  the  assignment,  that  there 
is  no  offset  or  objection  to  the  said  bond,  nor  any- 
thing to  affect  his  liability  as  assignor,  is  a  mere 
nvdwn  pactitm,  and  not  binding,  and  hence  will  not 
be  sufficient  consideration  to  support  an  action  of 
astumptit  by  the  holder  against  the  assignor.  Hop- 
kins V.  Richardson,  0  Qratt  486. 

b.  Right  to  Go  against  Assignor. 

bb.  Warranties  of  Validity  Oenerally.— By  an  assign- 
ment of  a  Judgment  even  though  it  be  without 
recourse,  the  assignor  warrants  that  it  is  what  it 
purports  to  be,  that  he  has  done  and  will  do  noth- 
ing to  prevent  the  assignee  from  collecting  it  and 
that  it  has  not  been  paid;  but  he  is  not  answerable 
for  the  insolvency  of  the  Judgment  debtor.  The 
term  "without  recourse"  does  not  relieve  the  trans- 
action of  such  implied  warranty.  Findley  v.  Smith, 
42  W.  Va.  200, 26  S.  E.  Rep.  870. 

Assignment  of  Invalid  Claim— Stetute  of  Limita- 
tions.—Where  there  is  an  assignment  of  an  invalid 
county  order,  there  is  a  breach  at  once  of  the  implied 
warranty  that  it  is  a  valid  subsisting  debt  and  the 
right  of  action  accrues  immediately  to  the  assignee 
to  recover  back  the  money  paid  by  an  action  for 
mopey  had  and  received.  The  statute  of  limitations 
in  such  case  is  five  years,  and  it  begins  to  run  from 
the  date  of  the  breach  of  such  implied  warranty  of 
the  validity  of  the  instrument  assigned,  unless 
something  appears  to  avoid  the  commencement  of 
the  running  of  the  statute  at  that  date,  but  igno- 
rance or  neglect  of  one's  right  will  not  avoid  Its  run- 
ning, unless  such  ignorance  or  neglect  was  due  to 
the  conduct  of  the  assignor.  Merchants'  Nat  Bank. 
V.  Spates,  41  W.  Va.  27,  23  S.  E.  Rep.  682. 

Reversal  of  Assigned  Judgment.— If  a  judgment  of 
a  county  court  be   assigned,  and    afterwards  re- 
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versed  by  the  superior  court  of  law,  the  assignee 
may  thereupon  sue  the  assignor,  without  carrying 
the  case  to  the  court  of  appeals.  Arnold  v.  Hick- 
man, 6  Munf .  15. 

Ported  Instruments.— Where  an  agreement  under 
seal  for  the  conveyance  of  land  was  assiirned  with- 
out recourse,  accompanied  by  the  delivery  ot  a 
paper  pnrportlnsr  to  be  a  ^rant,  together  with  cer- 
tificates as  to  title,  which  papers  proved  to  be  for- 
geries, it  was  held  that  the  assignor  was  not  liable, 
there  beinff  no  proof  of  fraud  or  knowledge  of  fraud 
on  his  part.    Crawford  v.  M'Donald,  2  H.  &M.  189. 

Warranty  of  Debtor's  Insolvency.— It  is  well  settled 
that  the  obligation  of  the  assignor  is  that  he  war- 
rants the  solvency  of  the  debtor  and  the  existence 
and  justice  of  the  debt  Upon  the  assiffuee  xiaing 
or  exercising  due  diligence  to  collect  the  debt,  and 
failing,  because  of  the  inability  of  the  debtor  to  pay, 
or  because  the  debtor  shows  that  he  ousrht  not,  in 
law,  to  be  required  to  pay  the  same,  and  thus  de- 
feats a  recovery,  then  the  law  raises  an  implied 
promise,  on  the  part  of  the  assignor,  to  repay  the 
price  which  he  received  for  it.  A  suit,  however,  is 
not  always  necessary  to  entitle  the  assignee  to 
recover  back  the  money  paid  upon  the  assiffument, 
but  he  must  show  that  a  suit  would  be  unproductive 
of  ffood.  and  that  the  assisrnor  has  suffered  no  loss 
for  want  of  such  suit :  such  as  the  notorious  insol- 
vency of  the  debtor  or  some  reason  why  a  judgment 
could  not  be  had.    Sllfer  v.  Howell,  0  W.  Va.  807. 

Implied  Warranties.— Where  a  nonnegotiable  note 
Is  assiflrned.  calling  for  the  payment  of  money,  the 
assignor,  by  writing'  his  name  across  the  back  and 
delivering  it,  warrants  by  implication,  unless  it  is 
otherwise  agreed,  that  it  is  a  valid  and  subsisting 
debt,  that  the  maker  of  the  instrument  is  solvent, 
or  will  be  when  the  claim  falls  due,  and  his  riffht  to 
assiflrn.  Merchants'  Nat.  Bank  v.  Spates,  41  W.  Va. 
27,  28  S.  E.  Rep.  6B1. 

cc.  Failure  to  Collect  from  OMIsror.— In  the  absence 
of  proof  of  an  express  agreement  to  the  contrary, 
the  assiflrnment  of  a  bond  imports  a  sruarantee  that 
the  assiflrnee  shall  receive  the  full  amount  of  the 
bond  from  the  obliffor  (when  the  money  paid  for 
the  assignment  was  the  face  value  of  the  bond),  and 
further  imports  the  riffht  of  the  assignee  to  resort 
to  the  assifi'nor  for  any  part  thereof  which  he  shall 
fail  to  collect  from  the  obligor  with  the  exercise  of 
due  diligence.  Peay  v.  Morrison,  10  Qratt.  149; 
Thomas  v.  Linn,  40  W.  Va.  122,  20  S.  E.  Rep.  878: 
Jenkins  v.  Hawkins,  84  W.  Va.  709, 12  S.  E.  Rep.  1091. 

Implied  Promise  l»y  Assignor.— The  law  raises  an 
implied  promise  by  the  asslsrnor  to  the  assignee, 
that  if  the  assiirnee  (using  due  dilifirence),  fails  to 
recover  of  the  obliffor  or  maker,  the  assignor  will 
repay  him  the  consideration  which  he  received  for 
the  paper.  This  implied  promise,  however,  is  de- 
cided to  extend  only  to  the  immediate  assignee,  and 
to  ffive  to  no  other  a  riirht  of  action  against  the  as- 
siflrnor,  so  that  no  other  assignee  could  sue  a  remote 
assignor.    Caton  v.  Lenox,  5  Rand.  42. 

Undertaktnif  of  Assignor.— In  a  note  by  the  editor 
(appended  to  Jjong  v.  Pence,  98  Va.  584,  25  S.  E.  Rep. 
COS),  in  2  Va.  Law  Reg.  612,  it  is  said:  "The  assignor 
is  not  bound  by  the  note  or  by  his  assignment  of  it, 
in  the  absence  a  of  special  agreement  to  that  effect, 
to  pay  it,  as  in  the  case  of  the  endorser  of  a  neg-otia- 
ble  note.  His  undertakiuir  is  to  refund  or  repay  the 
value  of  the  consideration  he  has  received  for  the 
assifirnment,  if  the  assignee,  by  the  exercise  of  due 
diligence,  cannot  recover  the  debt  assigned.  The 
implied   contract   between   the    assignor  and  as- 


signee of  a  nonnesrotiable  note  is  different  and 
quite  distinct  from  the  contract  between  the  maker 
and  payee  of  such  note;  hence  the  waiver  of  ex- 
emption as  to  the  obligation  of  the  note  does  not 
embrace  the  obligation  arising-  out  of  the  assiirn- 
ment  This  was  decided  by  the  court.  The  same 
rule  would  apply  to  the  assignment  of  a  bond  or 
any  other  nonnegrotiable  instrument.  The  distinc- 
tion pointed  out  is  of  much  importance  in  business 
transactions." 

Covenant  aflralnst  Liability.— A  bond  may  be  as- 
signed in  general  terms  with  a  verbal  agreement  that 
the  assignor  shall  not  be  responsible:  and,  tliere- 
upon,  he  will  not  be  responsible  even  to  a  subsequent 
assifirnee  having  notice  of  such  agreement.  Stubbs 
V.  Burwell,  2  H.  &  M.  586. 

But  in  the  absence  of  an  express  stipulation  to  tlie 
contrary,  the  assignor's  liability  is  the  same  whether 
the  assignment  be  general  or  special.  Goodall  v. 
Stuart  2  H.  &  M.  106. 

Assignment  without  Recourse.- An  asslgrnment 
without  recourse  of  a  bond  exempts  the  assignor 
from  all  liability  by  reason  of  the  insolvency  of  tlie 
obligor,  and  if  the  bond  Is  genuine  and  the  amount 
of  money  it  calls  for  was  owing-  and  unpaid  at  the 
time  of  the  assigrnment,  the  assisruee  is  not  entitled 
to  recover  the  bond  by  reason  of  any  failure  or 
inability  on  his  part  to  make  the  money.  He  takes 
upon  himself  all  risk  of  collectinir  the  money,  provld- 
ing  it  was  in  fact  what  it  seemed  to  be,  a  g-enuine, 
valid ,  subsisting  debt.  Houston  v.  McNeer,  40  W.  Vsu 
865,  22  S.  E.  Rep.  80;  McSmithee  v.  Feamster,  4  W.  Va. 
678. 

Fraud  by  Asslflrnor.- Where  a  bond  was  assicrned 
without  recourse,  and  the  assignee  sued  to  recover 
his  money  back,  on  the  ground  of  fraudulent  repre- 
sentation, it  was  held  that  to  avoid  such  contract  the 
representation  must  be.  of  a  material  fact  and  be 
false  within  the  knowledge  of  the  assignor,  and  be 
made  with  intent  on  his  part  that  the  assignee 
should  act  upon  it  and  the  assignee  must  have. 
in  ignorance  of  its  falsity,  relied  upon  it  and  been 
thereby  misled  to  his  injury  and  damage.  Houston. 
V.  McNeer,  40  W.  Va.  865,  22  S.  E.  Rep.  80. 

One  who,  knowing  an  obligation  to  be  void  for 
usury,  transfers  it,  without  disclosing  the  defect  is 
guilty  of  a  deceit  which  renders  him  liable  to  the 
transferee.    Fant  v.  Fant  17Gratt  11. 

Proof  of  Fraud.- A  subsequent  assignee,  who  as- 
serts that  he  took  his  assignment  for  value,  witb- 
out  notice  of  the  prior  assignment  and,  moreover, 
charges  the  previous  assignment  with  being  fraud- 
ulent is,  of  course,  bound  to  prove  it  as  it  la  bis- 
own  case.    Daily  v.  Warren,  80  Va.  512. 

Taking  a  Forthcoming  Bond.— The  taking  of  a  forth- 
coming bond,  on  a  Judgment  and  execution  against 
the  obligor  of  an  assigned  bond,  is  not  such  a  satis- 
faction  of   the  judgment  as    will   preclude    the 
assignees  from  having   recourse  against  the  as- 
signors.   Smith  v.  Trlplett  4  Leigh  500. 

ccc.  Diligence— Oeneral  Rule.— The  general  rule  is,. 
that  the  assignee  of  a  bond  or   promissory  note 
must  use  due  diligence  to  recover  the  amount  of  it. 
from  the  obligor  or  maker,  before  he  can  resort  to 
the  assignor.    A  suit  is  in  general  necessary,  but 
there  are  circumstances  which  will  excuse  the  as- 
signee from  bringing  suit    Caton  v.  Lenox,  5  Rand. 
81 ;  Mackie  v.  Davis,  2  Wash.  219;  Thomas  v.  Linn, 
40  W.  Va.  122,  20  S.  E.  Rep.  880. 

Upon  an  assignment  for  value,  the  presumption  is 
that  the  assignor  is  liable  to  the  assignee  if,  by  the- 
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exercise  of  dae  dilisrence,  tbe  money  Is  not  collected 
from  ilie  obligor.    Gordon  v.  Rizey,  76  Va.  706. 

Statate  off  Anne.— Antecedent  to  the  statute  of 
Anne,  ibe  assignee  conld  recover  against  the  as- 
signor if  payment  of  tbe  note  was  demanded  from 
tbe  maker  and  he  refused.  And  in  this  country,  as 
tends  and  notes  are  goremed  by  the  same  prin- 
ciples, the  aboye-stated  rule  will  apply  to  l>Dnd8 
alwu  Mackie  v.  Davis.  2  Wash.  219,  280. 

Salt  Most  Be  Sufficient.— It  is  not  sufficient  for  the 
anignee  of  a  promissory  note  to  bring  a  suit 
against  the  maker,  which  falls  on  account  of  the 
informality  in  the  proceedings;  but  he  must  bring  a 
nfieieiu  sniL  before  he  can  charge  the  assignor. 
Bnmangh  ▼.  Scott,  5  Call  78. 

The  assignee  of  a  note  of  hand,  must  sue  the 
Baker,  before  he  can  resort  to  the  assignor.  Lee 
T.  Love,  1  Call  497.  See  also,  Barksdale  v.  Fenwick, 
4Call«l 

Doty  of  Assignee  When  He  Does  Not  Sue.— If  an  as- 
agnee  attempts  to  excuse  himself  for  not  suing,  for 
example,  relyingr  on  the  fact  that  the  instrument 
assigned  is  invalid,  then  he  should  immediately  de- 
mand the  money  from  the  assignor  with  an  offer  to 
return  the  instrument,  that  the  assignor  might  take 
measures  to  recover  from  the  maker.  Merchants* 
XaLBankv.  Spates.  41  W.' Va.  S7,  28  S.  £.  Rep.  688; 
Wllaon  V.  Barclay.  22  GratL  584,  approved  in  above 
case. 

Vertons  Excuses  for  Not  Brlngtng  Suit.— There  are 
man;  cases  in  which  no  suit  need  be  brought  against 
ihe  maker,  as  where  the  note  was  a  forgery,  and 
tke  a&slgnor  has  received  the  money  from  the  as- 
signee, or  where  the  assignor  practiced  a  fraud 
apon  the  assignee,  or  where  exchange  notes  were 
tiren  between  the  maker  and  assignor,  as  a  consid- 
eration for  each  other,  and  the  note  given  by  the 
assignor  has  never  been  paid,  nor  sued  upon.  Ca- 
um  T.  Lenox.  5  Rand.  81. 

Insolvency.— The  assignee  cannot  recover  merely 
<m  default  of  the  debtor,  but  only  after  legal  re- 
conrse  against  him  has  been  exhausted,  unless 
it  appear  that  before  the  bond  fell  due  the  debtor 
became  insolvent,  or  unless  it  appear  from  some 
cause  that  a  suit  against  him  would  be  unavailing. 
Tliomas  v.  Linn,  40  W.  Va.  122,  20  S.  £.  Rep.  878;  Drane 
T.  Scholfleld.  6  Leigh  890.  See  Dunn  v.  Price,  11 
Leigli  2ia 

When  the  obligor  of  a  bond  becomes  insolvent 
befcn-e  the  bond  becomes  due,  a  suit  against  him  is 
uaneceasary  to  establish  the  right  of  the  assignee 
to  recover  of  the  assignor,  as  such  a  suit  against 
tbe  obligor  would  be  unavailing.  Peay  v.  Morrison, 
10  GratL  140. 

The  assignee,  as  a  general  rule,  cannot  recover 
againttthe  assignor  the  amount  paid  for  the  assign- 
ment unless  due  diligence  is  used  without  effect 
against  the  debtor.  But  it  is  never  necessary  to 
pnrane  the  debtor,  if  such  pursuit  would  be  unavail- 
ing by  reason  of  the  debtor's  insolvency  at  the  time 
of  the  assignment,  or  when  the  instrument  falls 
due.  or  if  it  be  null  and  void.  Merchants'  Nat  Bank 
▼.  Spates,  41  W.  Va.  27, 23  S.  E.  Rep.  682. 

hsvlvency  st  Time  of  Asstgnment.— It  was  held  in 
Ooiner  v.  Hansbarger,  4  Leigh  462,  that  where  a  bond, 
parable  on  demand,  was  assigned  for  valuable  con- 
ilderation.  and  the  obligor  was  insolvent  at  the 
time  of  the  assignment  then  it  is  not  necessary  that 
the  assignee  should  bring  suit  on  the  bond  against 
nch  obligor,  in  order  to  entitle  him  to  recourse 
afainst  the  assignor,  but  the  latter  is  immediately 
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upon  the  contract  of  assig-n- 


liable  to  the  assignee 
ment 

Notorious  Insolvency  of  Maker.— The  assignee  of  a 
bond  or  note  is  not  bound  to  sue  the  maker,  if  he  be 
notorioutly  imolvent,  before  he  can  resort  to  the  as- 
signor.   Saunders  v.  Marshall,  4  H.  &  M.  46&. 

It  was  held,  in  Broun  v.  Hull,  88  Gratt.  28,  that 
"as  assignees,  plaintiffs  are  under  no  obligation  to 
make  any  demand  uiwn  the  maker,  and  give  notice 
to  the  defendant  of  nonpayment,  but  they  are 
bound  to  exercise  due  diligence  in  suing  the  maker, 
obuining  judgment  and  execution,  which  is  a  con- 
dition precedent  to  their  rig-ht  upon  the  defendant, 
unless,  indeed,  the  makers  were  notoriously  insol- 
vent The  defendants,  moreover,  had  the  right  to 
show  that  the  plaintiffs  had  not  used  due  diligence 
and  that  the  maker  was  not  notoriously  insolvent" 

"An  assignor  is  not  liable  as  an  endorser,  of  paper 
not  negotiable  according  to  the  laws  of  this  state, 
although  it  may  have  been  negotiable  under  the 
laws  of  the  place  where  it  was  made.  Therefore,  in 
order  to  make  an  assignor  liable  for  iu  payment  it 
must  be  averred  and  shown  that  the  maker  was 
insolvent  at  the  time  it  became  due,  or  at  the  time 
of  the  assignment  if  assigned  after  it  became  due, 
or  that  due  diligence  has  been  used  to  collect  it  or 
that  it  coald  not  have  been  made  by  the  use  of  due 
diligence.  Nor  can  there  be  a  recovery  under  such 
circumstances  under  the  common  counts  in  as- 
sumpsit" Nichols  V.  Porter,  2  W.  Va.  18.  The  state- 
ment in  Nichols  V.  Porter,  that  recovery  cannot  be 
had  under  the  common  counts  in  assumpsit,  has 
been  overruled  in  Hughes  v.  Prum,  41  W.  Va.  445, 
28  S.  E.  Rep.  606. 

Express  Agreement  by  Assignor.— An  express  agree- 
ment by  the  assignor  of  a  bond,  to  be  responsible 
for  the  payment  thereof,  should  the  obligor  prove 
insolvent,  does  not  vary  the  nature  of  the  under- 
taking, nor  affect  the  assignor's  liability,  as.  without 
an  express  stipulation  to  the  contrary,  he  would 
have  been  so  liable  by  mere  operation  of  law. 
Goodall  V.  Stuart  2  H.  &  M.  105. 

Bankruptcy.— It  is  genercdly  necessary  for  the  as- 
signee of  a  promissory  note  to  sue  the  drawer,  in 
order  to  charge  the  endorser,  but  to  this  rule  there 
are  exceptions,  where  the  plaintiff  can  show  a 
discharge  of  the  drawer  under  the  former  bankrupt 
laws  of  the  United  States,  or  the  insolvent  law  of 
the  state  or  that  the  drawer  was  actually  insokwU, 
so  that  a  suit  would  have  been  wholly  unavailing. 
Brown  v.  Ross,  6  Munf .  891. 

As  a  general  rule  the  assignee  cannot  recover 
from  the  assignor  the  amount  paid  for  the  assign- 
ment, unless  due  diligence  is  used  without  effect, 
against  the  debtor:  built  is  in  no  case  necessary  to 
pursue  the  debtor,  if  it  be  clear  that  .such  pursuit 
would  be  unavailing,  as  if  the  obligor  being  insol- 
vent at  the  time  of  the  assignment,  or  when  the 
note  falls  due,  or  where  the  note  is  a  forgery,  or 
where  the  maker  is  a  married  woman.  Morrison  v. 
Lovell,  4  W.  Va.  846. 

Pursuit  of  Maker  Out  of  State.— The  weight  of  au- 
thority and  reason  seems  to  sustain  the  contention 
that  an  assignee  is  not  bound  to  pursue  the  maker 
out  of  the  state.  In  order  to  constitute  due  diligence 
on  his  part  but  if  he  elects  to  leave  the  state  and 
sue  the  maker,  he  is  bound  to  use  due  diligence,  and 
if  he  holds  up  a  claim  for  a  long  time  and  allows 
the  maker  to  become  insolvent,  then  the  assignor 
will  be  absolved.    Drane  v.  Scholfleld,  6  Lelg-h  386. 

Writ  Must  Be  Produced.— In  an  action  by  an  assignee 
against  an  assignor  of  a  bond,  the  point  in  dispute 
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being-  whether  the  assignee  has  used  due  diligence 
In  suinff  the  debtor.  If  the  plaintllf  produce  a  trans- 
script  of  the  proceed insrs  in  a  suit  which  he  brought 
against  the  obligor,  showing  the  time  when  the 
declaration  was  filed,  but  not  the  date  of  the  tmit,  and 
the  defendant  demur  to  the  evidence,  the  court  not 
interfering  nor  requiring  a  copy  of  the  writ  to  be 
produced;  such  demurrer  should  be  set  aside  and 
a  venire  de  novo  awarded.  Taliaferro  v.  Gatewood, 
6  Munf.  820. 

AssiirnM  Must  Pursue  Security  witb  Dlltir^nce.— It 
is  a  perfectly  well-settled  rule  of  law  that  the  as- 
signee must  use  due  diligence  to  make  the  money  out 
of  the  maker  or  obligor  before  he  can  come  against 
the  assignor,  and  where  the  debt  assigned  Is  secured 
by  a  specific  lien,  it  is  the  duty  of  the  assignee  dili- 
gently to  enforce  such  lien  before  he  can  have  any 
recourse  against  the  assignor.  If  he  fails  to  pursue 
this  course,  it  is  incumbent  upon  him  to  show 
clearly  that  the  security  was  worthless,  and  that  no 
loss  or  damage  has  resulted  from  his  lack  of  dili- 
gence. The  assignee  cannot  delay  upwards  of  two 
years,  without  any  excuse,  to  pursue  the  security. 
Carper  y.  Marshall.  98  Va.  438,  S8  S.  E.  Rep.  536:  Wil- 
son V.  Barclay,  22  Gratt.  541,  approved. 

Judgment  upon  an  Award.— A  suit  by  an  assignee  of 
a  bond  against  the  obligor  being  referred  to  arbitra- 
tion, the  arbitrators  find  the  debt  to  have  been 
discharged  by  payments  to  and  set-offs  against  the 
assignor,  and  make  an  award  in  favor  of  the  obligor, 
upon  which  judgment  is  entered,  whereupon  an 
action  is  brought  by  the  assignee  against  the  as- 
signor. Held,  that  though  the  assignor  is  at  liberty 
to  controvert  the  facts,  found  by  the  award,  and 
show  that  the  Judgment  is  erroneous,  yet,  until  the 
contrary  is  shown,  the  judgment  will  be  presumed 
to  be  right,  and  is  sufficient  therefore  to  establish 
the  liability  6f  the  assignor,  and  to  support  an  €u- 
eumpsit  founded  on  such  liability.  Scates  v.  Wilson, 
9  Leigh  473. 

Return  of  "No  Effects."— A  return  of  "no  effects," 
by  a  sheriff  on  an  execution  in  favor  of  an  assignee 
of  a  bond  against  the  obligor  is  generally  held  suffi- 
cient to  charge  the  assignor;  so  in  an  action  against 
the  assignor,  evidence  of  the  obligor's  insolvency  is 
inadmissible.  Ooodall  v.  Stuart,  2  H.  &  M.  105 ;  Min- 
nis  V.  Pollard,  1  Call  227.  See  also,  Hooe  v.  Wilson, 
5  Call  61. 

But  in  a  suit  by  the  assignee  against  the  assignor 
of  a  bond,  if  it  appear  that  after  the  judgment 
agalustthe  obligor,  a  ^«r»/arta«  was  returned  nulla 
bona,  and  that  afterwards  the  assignee  sued  out  a 
capiat  ad  eatit/aciendum,  upon  which  the  return  was 
"executed  on  the  body  of  the  defendant,  who  stands 
committed  to  the  prison  bonds,  as  per  bond,"  etc., 
the  plaintiff  cannot  recover  but  must  be  considered 
as  having  brought  his  action  against  the  assignor 
prematurely ;  because,  for  aught  that  appears  in 
the  records,  the  obligor  Is  still  In  custody  under  the 
ca.  sa.,  or  may  have  paid  the  debt  Johnston  v.  Hack- 
ley,  6  Munf.  448. 

The  assignee  of  a  bond  cannot  recover  against  the 
assignor  upon  a  declaration  stating  that  the  plaintiff 
"brought  suit  and  obtained  a  judgment  which  was 
enjoined  upon  a  bill  claiming  equitable  discounts, 
on  account  of  certain  dealings  and  transactions 
l[>etween  the  obligor  and  the  assignor  before  the 
assignment ;  and  that  the  plaintiff  was  thereby 
sntirely  debarred  from  collecting  the  debt ;  without 
stating  that  the  injunction  was  made  perpetual,  or  what 
proceedings  took  place  thereon.  McClung  v.  Ar- 
l>nckle,  6  Munf.  815. 


Return  of  Nulla  Bona  Cbndaslve  Bvldoiioo  of  losol- 

voDcy.— In  an  action  between  the  assignees  and 
assignors  the  sheriff's  return  of  nulla  bona  on  the 
execution  against  the  obligors  in  the  forthoomlng^ 
bond,  though  amended  after  the  assignees*  action 
and  five  years  after  the  return,  so  as  to  show  the 
insolvency  of  both  the  surety  and  principal,  la  con- 
clusive evidence  of  such  insolvency.  The  insol- 
vency of  the  debtors  might  be  proved  by  other 
evidence,  but  the  assignees  have  a  rlffht  to  the  con- 
clusive evidence  of  the  sheriff's  return.  Smith  r. 
Triplett  4  Leigh  60a 

When  assignees  have  recovered  Judgment  on  an 
assigned  bond,  and  sued  execution  aguinst  the  obli- 
gor, and  that  execution  is  returned  nulla  bona,  they 
are  entitled  to  recourse  against  the  assignors,  and 
it  is  no  defence  for  the  assignee  to  show  neglect  or 
malfeasance  in  the  sheriff  :  the  assignors,  as  parties 
injured  may  sue  the  sheriff  for  such  mlscondnct: 
the  assignees  are  not  bound  to  sue  him,  before  they 
can  have  recourse  against  the  assignors,  upon  the 
contract  of  assignment  Smith  v.  Triplett  4  Leich 
59a 

Allegation  of  Return  "Nolls  Bona'*  5affflcleot.— When 
a  declaration  against  an  assignor  sets  forth  the 
return  of  nulla  bona  against  the  obligor,  which  Is 
prima  facie  evidence  of  his  inability  to  pay.  then  it  is 
unnecessary  to  state  in  the  declaration  that  the 
obligor  was  insolvent  Barksdale  v.  Fen  wick,  4 
Call  498. 

Pursuit  of  Maker's  Ball.— When  the  assignee  has 
ascertained  the  insolvency  of  the  maker,  that  is  all 
he  is  required  to  do,  so  as  to  have  recourse  to  his 
assignor,  and  he  need  not  pursue  his  bail  to  insol- 
vency before  going  against  the  assignor,  for  If 
this  latter  were  necessary  it  would  likewise  be  nec- 
essary in  all  cases  to  ascertain  by  suit  whether  the 
maker  could  give  ball.    Caton  v.  Lenox,  5  Rand.  4ft. 

The  assignee  of  a  bond  may  recover  of  the  as- 
signor, after  suing  the  obligor  and  obtaining  a  Jndg^- 
ment  and  execution  with  a  return  of  nulla  bona: 
notwithstanding  his  attorney  directed  that  appear- 
ance bail  be  not  required  of  the  obligor.  Harrison 
V.  Raines,  5  Munf.  456. 

What  Is  Duo  Diligence. —To  charge  either  the 
guarantor  or  assignor  due  diligence  must  be  nsed. 
The  assignee  being  entitled  to  recover  of  the  as- 
signor on  the  grounds  of  failure  of  consideration,  it 
will  devolve  on  him  to  show  (unless  it  be  otherwise 
arranged  by  agreement)  that  he  used  due  dtlig-ence 
to  collect  the  debt  of  the  debtor,  and  used  it  in  vain. 
What  is  due  diligence  is  not  susceptible  of  a  precise 
definition.  An  immediate  suit  duly  followed  up  by 
an  execution,  etc..  Is  alwavtdue  dilioehce,  even  though 
it  ma3'  not  be  the  surest  way  to  make  the  money. 
Immediate  suit  however,  is  not  indispensable  if  the 
assignee  can  show  that  by  reason  of  the  debtor's 
insolvency  or  for  other  reasons  a  suit  would  be  un- 
availing. Payne  v.  Huffman,  98  Va.  873.  86  S.  E. 
Rep.  476;  3  Mln.  Inst  (4th  Ed.)  487. 

Depends  on  Circumstances.- But  what  is  due  dili- 
gence on  the  part  of  an  assignee  depends,  very 
often,  on  circumstances.  Barksdale  v.  Fenwick,  4 
Call  492. 

Laches.— Where  an  assignment  of  money  has  been 
made  by  an  order  upon  another,  which  order  is  ac- 
cepted, it  is  the  duty  of  the  assignee  to  use  due  dili- 
gence to  collect  the  money  from  the  acceptor,  and 
upon  a  failure,  to  give  notice  to  the  drawer  and 
assignor  so  that  they  may  take  proper  steps  for 
their  security,  and  they  cannot  resort  to  the 
assignor  and  drawer,  after  they  have  been  dolng^ 
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nothing  for  years  to  enforce  tbelr  rirlit  affainst  tbe 
acceptor.    Wood  v.  Duval,  0  Leiffh  6w 

Delay  of  Two  Years.— Where  an  assUnee  delays  for 
ivo  years  tosne  the  maker  of  a  note  it  is  not  such 
diliffcDCc  as  the  law  says  an  asslmee  must  use.  In 
sQcb  a  case  he  cannot  recover  against  the  asslsnor, 
vhere  there  is  no  proof  of  the  maker's  insolvency 
at  the  Ume  the  note  matared  or  shortly  thereafter. 
Thompson  v.  Oovan,  9  OratL  0D6l 

Wsiverof  DUisreace.— The  necessity  for  asinff  dili- 
fence  to  enforce  the  payment  of  an  assigned  bond, 
nay  be  waived  by  the  terms  and  conditions  ex- 
itressed  with  sufficient  clearness  in  the  assiirnmenL 
Ufbtfoot  V.  Green,  91  Va.  51S,  »  S.  B.  Rep.  M2. 

In  general  the  guarantor  contracts  to  pay  if,  by 
tbe  ezerdse  of  due  dlllfirence.  the  debt  cannot  be 
made  oat  of  the  principal  debtor.  Still  if  it  appears 
to  have  been  the  intention  of  the  guarantor  to  make 
bimself  liable  on  the  default  of  the  principal  debtor, 
Titboot  tbe  use  of  the  ordinary  means  to  compel 
payment  by  hlni,  or  proof  of  his  insolvency,  he  will 
bebeld  liable  accordingly.  His  contract,  in  such 
case,  is  a  guaranty  of  payment,  or  of  punctual  pay- 
menu  by  the  principal  debtor,  and  not  merely  a 
nu^nty  of  solvency,  or  of  ultimate  payment,  after 
the  nsnal  means  of  enforcing  it  are  employed. 
Arents  v.  Com.,  18  Oratt.  7B0,  770. 

Wshrer  May  Be  Proven  by  Parol.— After  assign- 
ment certain  bonds  are  placed  in  the  hands  of  an 
attorney  for  collection,  by  the  assignee,  but  with 
instnictions  to  sue  on  them  or  not  just  as  the  as- 
limee  directed,  and  these  instructions  the  attorney 
foUoved.  Upon  the  attorney's  belnff  offered  as  a 
vimeas.  an. objection  was  raised  that  he  was  Incom- 
petent to  prove  any  matter  as  excuse  for  due  dill- 
rence,  because  It  would  vary  the  contract  which  the 
lav  Implies  that  the  assiffnee  will  use  due  dlllffence. 
BeU,  tbe  rule  as  to  the  use  of  due  diliirence.  Is  in- 
tended for  the  benefit  of  the  other  assignor,  and 
may  be  waived  by  him.  as  was  done  in  this  case, 
and  tbe  waiver  may  be  proveh  by  parol  testimony. 
Tbe  asslffnor  will  still  be  liable  to  the  assignee, 
altbongb  the  debt  may  have  been  lost  by  the  fall- 
ore  to  use  diligence.  Hall  v.  Rlxey,  84  Va.  790,  6 
S.  E.  Rep.  215  See  alsa.  McLaughlin  v.  Duffleld,  6 
Gratt  IZL 

Bnrdea  of  ProoL— "In  questions  concerning  due 
diligence,  the  burden  of  proving  it  is  always  upon 
that  party  whose  interest  it  is  to  establish  it  '*  Drane 
▼.  Scbolfleld,  6  L«igh  898. 

Mlgeaoo  QoesCloa  for  Jury.— What  is  due  diligence 
In  tbe  assignee  of  a  bond  or  promissory  note,  Is  a 
question  to  be  decided  by  the  Jury.  Bronaugh  v. 
Scott.  5  Call  78:  Mackle  v.  Davis,  2  Wash.  219;  Barks- 
dale  T.  Fen  wick,  4  Call  492. 

Qronodsfor  Recovery  When  Consideration  Palls.— 
In  an  action  by  an  assignee  against  his  assignor  he 
is  entitled  to  recover,  not  on  the  ground  of  the 
assignment,  for  the  transferror  of  the  bond  is 
equally  liable  by  sale  of  the  bond,  even  without 
argument,  but  on  the  principles  of  natural  justice 
that  if  a  man  bays  of  another  that  which  afterwards 
turns  ont  to  be  worthless,  he  is  bound  to  refund  the 
price.  The  consideration  having  failed,  he  must 
psiyback  the  money.  Hence,  the  assignor  is  never 
liable  for  more  than  the  price  paid  by  the  assignee 
for  tbe  bond,  with  Interest  and  the  cost  sustained 
in  mrasecutlng  the  obligor.  Moreover,  the  assignee 
who  sues  the  remote  assignor  can  recover  from 
him  only  so  much  as  he  has  received  from  his 
immediate  assignee.  Ooff  v.  Miller.  41  W.  Va.  688,  24 
S.  E.  Rep.  644:  Whitworth  v.  Adams,  5  Rand.  877. 


ConsidoraClon  for  Assignment— Msasare  of  Recovery. 

—The  assignee's  right  of  recourse  upon  the  assignor 
rests  upon  the  ground  that  there  was  a  valuable 
consideration  for  the  assignment.  In  all  cases, 
however,  the  actual  consideration  maybe  shown, 
and  this  constitutes  the  measure  o^  recovery  by  the 
assignee  against  the  assignor.  Welsh  v.  Ebersole, 
75Va.  661:  Mackle  v.  Davis.  2  Wash.  219;  Thomas  v. 
Linn,  40  W.  Va.  122,  20  S.  E.  Rep.  878. 

Where  there  Is  no  proof  of  the  consideration  for 
an  assignment,  the  measure  of  damages  recoverable 
on  recourse  against  the  assignor  is  the  value  of  the 
thing  assigned.    Barley  v.  Layman,  79  Va.  618. 

Extent  of  Assignor's  Liability.— "As  to  the  extent  of 
the  assignor's  liability.  I  think  it  can  only  reach  the 
sum  actually  received,  in  case  the  obligor  is  able  to 
prove  it.  If  he  cannot  do  this,  it  is  sufficient  to  be 
presumed  that  he  received  an  equal  sum  with  that 
due  on  the  bond.  If  Incautiously,  the  consideration 
actually  received  be  not  stated  in  the  assignment, 
and  it  cannot  otherwise  be  proved,  a  court  of  equity 
is  open  to  the  assignor,  and  he  may  there  seek  a 
discovery  of  that  fact.'*  Per  Cabbington,  J.,  in 
Mackle  v.  Davis,  2  Wash.  281. 

An  assignment  of  a  chose  as  collateral  security 
for  a  debt  will  enable  the  assignee  to  recover  from 
the  debtor  the  whole  liability  under  it,  though,  as 
between  tbe  assignor  and  assignee,  part  of  it  may 
belong,  after  recovery,  to  the  assignor.  Bentley  v. 
Ins.  Co..  40  W.  Va.  729.  28  S.  £.  Rep.  684. 

Consideration  Must  Be  Alleced.— Where  the  plain- 
tiff is  only  entitled  to  recover  from  a  defendant  the 
consideration  received  by  htm  from  his  immediate 
assignee,  then  it  is  necessary  for  him  to  allege  In 
his  complaint  the  consideration  for  the  assignment, 
otherwise  the  complaint  Is  to  be  rejected  as  insuffi- 
cient. Ooff  V.  Miller.  41  W.  Va.  688.  24  S.  E.  Rep.  648; 
Hall  V.  Smith.  8  Munf.  66a 

Presumption  of  Law— Note  mm  Evidence.— In  a  pro- 
ceeding by  the  assignee  against  an  assignor  to 
recover  on  the  contract  implied  by  the  assignment, 
the  note  is  a  necessary  piece  of  evidence  in  support 
of  the  proceeding  In  order  to  prove  the  assignment, 
and  to  enable  the  court  to  fix  the  measure  of  the 
plaintiff's  recovery,  tor,  in  the  absence  of  proof  to 
the  contrary,  the  law  presumes  that  the  assignor 
received  for  the  note  a  sum  equal  to  that  specified 
In  it  The  statement  of  the  fact  of  such  inspection 
in  the  entry  of  the  ludgment,  however,  is  wholly 
unnecessary,  but  the  expression  of  it  does  not  ren- 
der the  judgment  reversible,  nor  show  that  the 
judgment  was  rendered  on  the  note  and  not  on  the 
contract  implied  from  the  assignment  Long  v. 
Pence,  98  Va.  684,  26  S.  E.  Rep.  608. 

c.  Pbiobitt  of  AssioNMmrrs. 

Priority  of  Parties  Depends  on  Order  of  Assignment. 
—It  is  well  settled  that  the  assignees  of  choiet  in 
action  partake  of  the  lien  attached  thereto  in  the 
order  of  thsir  (utionmetU^  and  not  according  to  the 
dates  of  maturity  of  such  e/iosM.  Turk  v.  Skiles.  46  W. 
Va.  82,  80  S.  E.  Rep.  284:  Gordon  v.  Fitzhugh,  87 
Qratt  886.  and  note:  Taylor  v.  Spindle.  2  Gratt  44: 
Gregg  V.  Sloan.  76  Va.  497;  Gwathmeys  v.  Ragland, 
1  Rand.  466. 

Where  all  the  creditors  and  purchasers  of  the 
assignor  stand  on  tbe  same  footing  in  point  of 
merit  and  can  claim  no  preference  over  each  other 
on  that  ground,  it  naturally  follows  in  such  case 
that  he  who  is  first  in  time  shall  be  first  in  priority. 
Bank  v.  Gettlnger,  3  W.  Va.  817;  Tingle  v.  Fisher.  90 
W.  Va.  510:  Thomas  v.  Linn.  40  W.  Va.  122.  20  S.  E. 
Rep.  881 ;  Schofield  v.  Cox,  8  Gratt  683. 
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BoBds  secured  by  the  vendor's  lien,  and  assigned 
at  different  times  to  different  persons,  are  to  be 
satisfied  out  of  the  proceeds  of  the  land,  upon  which 
they  are  secured,  in  the  order  of  their  assignment. 
Paxton  ▼.  Rich,  86  Va.  886, 7  S.  E.  Rep.  681. 

An  assignment  of  a  legacy  takes  effect  from  its 
date,  and  the  assignee  is  entitled  to  priority  of 
satisfaction,  as  against  creditors  who  have  attached 
the  legacy  in  the  hands  of  the  executors  subsequent 
to  the  date  of  the  assignment,  although  it  is  not 
shown  that  the  assignment  had  been  delivered  to  the 
assignee  prior  to  the  service  of  the  process  of 
foreign  attachment.  Thompson  v.  Graves,  1  Pat.  A 
H.  101:  Anderson  v.  De  Soer,  6Qratt.  870. 

Set-Off  —In  accordance  with  the  view  that  the  date 
of  assignment  of  bonds  determines  the  Question  of 
priority  it  has  been  held,  that  the  purchaser  who 
pays  off  a  prior  lien  on  land  bought  by  him,  in 
order  to  protect  his  own  title,  may  set  off  the  same 
against  his  own  purchase  money  bonds  in  the  hands 
of  several  assignees  in  the  inverse  order  of  their 
assignments  (preferring  such  assignments  as  are 
for  value  to  such  as  are  not),  and  if  some  of  the 
bonds  are  assigned,  and  some  are  not,  the  unas- 
slgned  bonds  would  be  liable  to  the  right  of  setroff 
before  the  assigned  bonds,  though  the  former  were 
payable  before  the  latter.  Armentrout  v.  Qibbons. 
SOQratL  645;  2  Barton's  Ch.  Pr.  (8d  Ed.)  1141. 

4.  RIGHT  TO  SUE. 

a.  At  IiAW. 

Assignee  May  5iie  In  Name  of  Aaslgaor.— It  is  well 
settled,  that  when  a  chose  in  action,  such  as  a 
bond,  note  or  accepted  order,  on  a  third  person  is 
transferred  and  delivered  to  a  creditor,  as  collateral 
security  for  a  debt  it  is  the  right  of  the  debtor  to 
sue  upon  such  chose  in  action  at  law,  and  If  necessary 
to  use  the  name  of  the  legal  owner  of  such  chose  in 
action.  He  must  use  reasonable  care  and  diligence 
to  make  It  available,  and  if  his  negligence,  laches, 
omission  or  wrongful  act  causes  loss  on  such 
chose  in  action,  the  creditor  must  bear  the  loss. 
Whitteker  v.  Gas  Co.,  16  W.  Va.  721;  Stebblns  v. 
Bruce,  80  Va.  880;  Tyler  v.  Ricamore,  87  Va.  466.  12 
S.  E.  Rep.  709. 

A  stranger  that  has  acquired  an  equitable  right  to 
the  benefit  of  an  execution  by  an  assignment,  or  to 
the  property  upon  which  it  is  levied,  may*  in  most 
cases,  by  virtue  of  such  equitable  right,  sue  out  and 
conduct  the  process,  or  object  to  its  validity  or  reg- 
ularity; but  he  cannot  do  so  by  proceedings  in  the 
case.  In  his  own  name,  but  must  do  it  in  the  name 
of  a  legal  party  to  the  process.  Wallop  v.  Scar- 
burgh.  5  Gratt.  1. 

Assignee  Must  Sue  In  His  Own  Name.— The  legal 
title  to  a  nonnegotiable  instrument  does  not  pass  by 
assignment,  but  the  equitable  owner  by  assignment 
may  sue  In  his  own  name  under  the  statute.  Code 
of  W.  Va.,  ch.  09,  sec.  14:  Thomas  v.  Iilnn,  40  W.  Va. 
122,  20  S.  E.  Rep.  880;  Garland  v.  Rlcheson,  4  Rand. 
966:  Bentley  v.  Ins.  Co.,  40  W.  Va.  729.  28  S.  E.  Rep. 
684:  Tyler  v.  Ricamore,  87  Va.  466, 12  S.  E.  Rep.  790. 

Assignee  of  a  Draft.— The  assignee  of  a  note  or 
draft  does  not  acquire  the  legal  title  to  the  debt,  but 
an  equitable  right,  which  he  may  assert  at  law  in 
his  own  name  by  virtue  of  the  statute,  or  In  that  of 
the  original  payee  for  his  benefit:  and  It  is  not  nec- 
essary, that  the  record  should  show,  that  the  suit  is 
for  the  benefit  of  the  assignee.  Clarke  v.  Hogeman, 
18  W.  Va.  728:  Brown  v.  Dickenson,  27  Gratt  690. 
opinion  of  Staplbs.  J. 

Rlgbt  of  Remote  Assignee  to  Sue  at  Law.— Under  the 
provisions  of  sec.  2861  of  the  Va.  Code,  a  remote 


assignee  has  the  benefit  of  the  promise  Implied  by 
law  from  an  assignor  to  his  Immediate  assignee,  i. «.. 
that  if  he  fails,  by  due  diligence,  to  recover  from 
the  maker  or  obligor,  that  the  assignor  will  repay 
the  consideration  he  has  received  for  the  chose  In 
action  assigned,  and  gives  to  the  remote  assignee, 
as  well  as  to  the  immediate  assignee,  the  right  to 
recover  upon  such  Im  piled  promise.  In  other  words, 
the  right  which  he  previously  had  in  equity  the  stat- 
ute gives  to  him  at  law.  See  Code  of  W.  Va.,  ch.  09. 
sec  IS;  LfOng  v.  Pence,  98  Va.  664,  .25  S.  E.  Rep.  808. 
See  Drane  v.  Scholfield.  6  Leigh  886. 

A  statute  authorizing  the  last  assignee  to  main* 
tain  an  action  at  law  against  a  remote  assignor  does 
not  preclude  such  assignee  from  maintalninir  the 
action  in  the  name  of  Als  assignor  for  his  own  bene- 
fit   Dunn  V.  Price,  It  L«lgh  208. 

The  last  assignee  of  a  promissory  note  cannot 
maintain  an  action  against  a  remote  endorser: 
there  being  neither  priority  nor  consideration  be- 
tween them.  Dunlop  v.  Harris,  5  Call  16:  Hooe  v. 
Wilson,  5  Call  61. 

Assignee  Can  Sue  Only  When  Asslgiior  Could.— It  is 
important  to  observe  that  under  the  statute  giving 
the  assignee  the  right  to  maintain  in  his  own  name 
any  action  which  the  assignor  might  have  main- 
tained, the  assignee  cannot  maintain  the  action 
except  where  It  might  have  been  maintained  by  his 
assignor.  Thus,  where  there  are  two  firms  with  a 
common  member,  and  one  of  the  firms  is  indebted 
to  the  other,  if  the  creditor  firm  assign  its  claim  to 
a  third  person,  such  third  person  cannot  maintain 
an  action  against  the  debtor  firm,  at  law,  because 
his  assignor  could  not  have  maintained  it^it  being 
a  well-settled  rule  that  one  firm  cannot  sue  another 
at  law,  where  there  Is  a  common  member,  since 
such  common  member  would  be  both  plaintiff  and 
defendant— an  anomaly  which  the  courts  of  law 
win  not  sanction.  Va.  Code,  sec  8860;  Aylett  v. 
Walker.  92  Va.  640,  24  S.  E.  Rep.  226. 

Need  Not  Allege  for  Whose  Beneflt  Suit  BroogbC- 
Though  in  the  declaration  and  summons  it  is  ad- 
visable to  declare  that  the  assignor  sues  for  the 
use  of  the  assignee,  omission  to  do  so  is  immaterial, 
as  the  declaration  of  such  use  is  no  part  of  tbe 
pleadings.  The  cause  is  complete  without  It  But 
where  it  Is  so  stated  In  the  declaration  and  sum- 
mons, it  is  notice  to  the  debtors  to  prevent  payment 
to  the  assigneei  and  Judgment  for  costs  may  be 
given  against  the  beneficiary.  Bentley  v.  In&  Co.. 
40  W.  Va.  729, 28  S.  E.  Rep.  686;  Clarke  v.  Hogeman. 
13  W.  Va.  728;  Clarksons  v.  Doddridge,  14  Gratt  42. 

b.  In  EQUiTT.^The  assignee  of  a  chose  in  action 
has  not  a  right,  in  all  oaiet,  to  come  into  a  court  of 
equity,  upon  the  mere  ground  that  he  cannot  sue  In 
his  own  name:  but  It  must  appear  that  he  is  pre- 
vented from  suing  at  law  In  the  name  of  the  as- 
signor, or  that  the  assignor  himself  would  have  had 
a  right  If  he  had  not  assigned,  to  go  into  a  court  of 
equity.    Moseley  v.  Boush.  4  Rand.  892. 

In  the  case  of  Penn  v.  Hearon,  94  Va.  773,  27  S.  E. 
Rep.  609,  Cabdwbll,  J.,  said:  "In  a  note  to  the  case 
of  Kane  v.  Mann,  98  Va.  280,  24  S.  E.  Rep.  968.  decided 
by  this  court,  and  reported  in  2  Va.  Law  Reg.  488. 
the  learned  and  lamented  editor  (Judge  Bubks) 
says  that  it  has  been  decided  by  many  cases,  and 
seems  a  well-settled  rule,  that  the  complainant 
must  be  the  party  owning  the  beneficial  eqniuble 
Interest  and  that  he  cannot  sue  for  his  benefit  In 
the  name  of  another  who  has  a  mere  barren  legal 
title."    See  also,  8  Va.  Law  Reg.  746. 

5nlt  on  Promise.— If  a  promissory  note  or  other 
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diose  in  action  calling  for  money  be  assiflnaed.  and 
iht  party  liable  therefor  promise  its  payment  to  the 
assignee,  snch  assignee  may  sne  on  it  at  law  in  his 
own  name,  without  statutory  authority,  as  he  has 
legal  title  thereto:  whereas,  without  such  promise, 
be  would  take  only  an  equitable  title,  the  legal  title 
remaining  in  the  assignor.  Bentley  t.  Ins.  Ck).,  40 
W.  Va.  79. 23  S.  B.  Rep.  564;  Cleaton  v.  Chambliss.  6 
Band.  80. 

"ODorts  of  law  also  permit  and  protect  assign- 
ments of  choses  In  action  to  a  certain  extent.  If 
the  debtor  assent  to  the  assignment,  and  promises 
to  i>ay  the  assignee,  an  action  may  be  brought  in  the 
name  of  the  assignee  in  his  own  name;  but  other- 
wise he  must  bring  it  in  the  name  of  the  assignor.** 
Scraggs  V.  HiU.  37  W.  Va.  708, 17  S.  E.  Rep.  187. 

WW  Could  3ae  upon  Implied  Promise.— **Prior  to 
ilie  statute  authorizing  a  recovery  from  an  assignor, 
anaislgneeliad  the  right  upon  the  principles  of  the 
common  law.  to  recover  from  his  immediate  as- 
sicnor  nnder  the  contract  implied  from  the 
assignment,  that  the  assignor  would  repay  the 
onistderatlon  he  had  received  for  the  chose  in  ac- 
tkni  assigned,  if  payment  thereof,  by  the  use  of  due 
diligence,  could  not  be  obtained  from  the  obligor  or 
maker.  This  implied  promise  was  not  considered, 
however,  to  extend  at  law  to  any  other  than  the 
immediate  assignee,  and  consequently  no  assignee 
coald  recover  at  law  from  a  remote  assignor.** 
Lcog  V.  Pence.  98  Va.  607,  26  S.  E.  Rep.  608.  Ribi«t,  J. 
See  Mackie  v.  Davis,  3  Wash.  219. 

c  Effsct,  in  Obnbbai^  or  Statutes.— It  has 
lieen  settled  by  many  decisions  that  the  effect  of 
tbe  statute — allowing  the  assignee  of  any  bond,  note 
or  writing,  not  negotiable,  to  maintain  thereon  in 
kiMOisu  name  any  action  which  the  original  obligee 
or  iiayee  might  have  maintained,  but  that  he  shall 
allow  all  just  discounts,  not  only  against  himself 
bat  against  his  assignor,  before  the  defendant  had 
notice  of  the  transfer  or  assignment— is  not  to 
give  the  assignee  of  nonnegotiable  paper  a  Ifoal 
tUU,  so  that  equities  are  cut  off  against  him,  but 
only  to  permit  him  to  enforce  in  Mi  otcn  name  an  equi^ 
<sM«  tUU  at  law.  subject  to  all  prior  equities,  just  as 
vlicn  he  sued  in  the  assignor's  name.  Code  Va..  S 
WO:  Oode  of  W.  Va.,  ch.  90,  S  14;  Clarksons  v. 
Doddridge.  14  GratL  44;  laege  v.  Bossieux,  16  Gratt. 
M:  ?niitteker  v.  Gas  Co..  Ifl  W.  Va.  717;  Tingle  v. 
Fisher.  20  W.  Va.  609:  St  Lawrence  Boom  &  ViiZ'  Ck). 
T.  Price  (W.  Va.),  88  S.  E.  Rep.  527:  Tyler  v.  Ricamore, 
87  Va.  466^  12  S.  E.  Rep.  799;  Bentley  v.  Ins.  Co.,  40 
W.  Va.  720,  S3  S.  E.  Rep.  584;  Davis  v.  Miller,  14 
Gratt  ISw 

It  is  well  settled  that  the  only  effect  of  the  early 
statutes,  passed  in  1705  and  1780,  was  to  so  far 
change  the  common  law,  as  to  enable  the  assignee 
to  sae  In  his  own  name,  taking  the  paper  subject  to 
all  the  equities  of  the  maker  or  obligor.  Norton  v. 
B08e,3Wash.  833;  Mackie  v.  Davis,  2  Wash.  219;  Caton 
T.  Lenox.  5  Rand.  42;  Garland  v.  Richeson,  4  Rand. 
M\  Feazle  v.  Dillard,  6  Leigh  80;  Gordon  v.  Rixey, 
f8  Va.  704:  Stebbins  v.  Bruce,  80  Va.  400. 

rnwnii  Law  Not  Abregstad  by  Statnte.— It  is  a 
familiar  principle  that,  though  an  assignee  of  a 
duit€  in  action  may  himself  sue,  in  his  own  name, 
ctOlsuit  may  still  be  in  the  name  of  the  assignor  as 
at  common  law.  Bentley  v.  Ins.  Co..  40  W.  Va.  720, 28 
&  E.  Rep.  685.  See  also.  Garland  v.  Richeson,  4 
Band.  200;  Clarke  v.  Hogeman,  18  W.  Va.  718. 

May  Sae  hi  Assignor's  Name  or  In  His  Own  Name.— 
It  was  held,  in  Dunn  v.  Price,  11  Leigh  209,  that  be- 
canse  the  act  of  1807,  provides  that  "hereafter  the 


assignee  shall  be  entitled  to  recover  from  any  pre- 
vious assignor  or  assignors,"  it  does  not  follow  that 
he  can  no  longer  sue  in  the  name  of  his  assignor 
for  his  own  benefit;  he  may  sue  either  in  his  assign- 
or's name,  and  for  his  own  benefit  or  in  his  own 
name  under  the  statute.  If  he  pursues  the  former 
course,  the  court  of  law  will  take  notice  of  his  equi- 
table right,  will  permit  the  action  to  proceed  in  the 
name  of  the  assignor,  for  his  benefit  and  will  pro- 
tect it  against  the  interference  of  the  assignor.  The 
court  furthermore  said,  that  Garland  v.  Richeson, 

4  Rand.  260,  Is  pregnant  with  proof  that  a  party  may 
proceed  under  the  statute  or  as  at  common  law; 
and  that  the  argument  in  that  case  is  a  fortiori  in 
this. 

It  is  evident  that  under  the  W.  Va.  statute,  ch.  99, 

5  14,  a  right  is  merely  conferred  upon  the  debtor 
which  he  did  not  possess  before  under  the  common 
law  when  it  provides  that  the  assignee  of  any  bond^ 
note,  account  or  writing,  not  negotiable,  may  main- 
tain thereupon  any  action  in  his  own  name,  without 
the  addition  of  ''assignee,  which  the  original  obli- 
gee or  payee  might  have  brought*'  etc.;  but  the 
right  so  conferred  must  be  regarded  as  merely 
cumulative,  and  does  not  in  any  manner  detract 
from  the  remedy  prescribed  under  the  common 
law.  See  Scraggs  v.  Hill,  87  W.  Va.  706, 17  S..E.  Rep. 
187. 

May  Recover  against  Immediate  or  Remote  Assignor. 

—Under  ch.  99,  sec.  15of  Code  of  W.  Va..  an  assignee, 
by  way  of  recourse,  may  recover  against  his  imme- 
diate or  any  remote  assignor  of  nonnegotiable 
paper.  Hughes  v.  Frnm,  41  W.  Va.  446.  28  S.  E.  Rep. 
604;  Long  v.  Pence,  98  Va.  684,  25  S.  E.  Rep.  698. 

Statute  Applies  to  Nonnegotiable  Paper.— The  stat- 
ute which  declares  "the  assignee  of  any  bond,  note 
or  writing  not  negoiidbU,  may  maintain  any  action 
thereupon  in  his  own  name*  which  the  original 
obligee  or  payee  might  have  brought,  bntshall  allow 
all  just  discounts.**  etc.,  applies  only  to  writings  not 
negotiable;  and  its  only  effect  is  to  authorize  the 
assignee  of  such  writings  to  sue  at  law  in  his  own 
name.  The  legal  title  still  remains  in  the  assignor, 
in  whose  name  the  suit  at  law  may  be  brought  But 
by  no  just  construction  can  this  statute  be  made  to 
include  negotiable  notes  whether  before  or  after 
maturity,  for  the  language  of  the  statute  expressly 
excludes  them.    Davis  v.  Miller,  14  Gratt  18. 

cc.  Upon  Equity  Jarlsdlctloo.— In  2  Va.  Law  Reg. 
884,  the  editor  says:  "The  remedy  provided  by  sec. 
8860  of  the  Va.  Code  of  1887  (see  Code  of  V7.  Va.,  ch. 
99,  sec.  14,  for  a  similar  provision),  for  actions  by 
assignees  of  nonnegotiable  choses  in  action,  in 
their  own  names,  is  not  exclusive  of  the  jurisdiction 
of  equity  to  grant  relief,  save  in  so  far  as  the  juris- 
diction is  excluded  by  sec.  2868  (Code  of  W.  Va.,  ch. 
99.  sec.  16,  makes  identically  the  same  provision). 
The  latter  excludes  equitable  jurisdiction  only  in 
the  case  of  'suits  upon  a  bond,  note,  or  writing  by  an 
assignee.*  So  that  equity  still  has  jurisdiction  of 
suits  by  assignees  of  choses  in  action,  other  than 
bonds,  notes  or  writings,  though  under  sec.  2860,  the 
assignee  of  any  chose  in  action  (whether  in  writing 
or  not)  may  maintain  an  action  thereon  in  his  own 
name.'* 

Code  of  Va.  1878,  ch.  141.  sec.  19.  providing  that 
equity  shall  not  have  jurisdiction  of  suits  on  bonds, 
notes,  etc.,  by  the  assignee  or  holder  thereof,  was 
not  Intended  to  affect  the  principle  that  when  the 
court  has  once  rightly  obtained  cognizance  of  the 
controversy  and  of  the  acts  of  the  parties,  ixs  power 
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ts  ejfectaal  for  complete  relief.    Walters  v.  Bank, 
76  Va.  18. 18. 

Eqalty  Jarlsdlctlon  Still  Remaliu.— Tbe  pre-existinff 
rirht  of  aa  assiffnee  of  a  bond,  to  demand  payment 
of  the  same  in  a  court  of  equity  bas  not  been  emerged 
or  impaired  by  the  statutory  rirbt,  since  ffiven  him, 
to  sue  at  law  in  bis  own  name,  upon  tbe  assl^mment. 
The  latter  remedy  is  cumulatiye  and  additional  to 
tbe  former.    Winn  v.  Bowles,  0  Munf .  2S. 

Where  a  case  was  within  the  Jurisdiction  of  a  court 
of  equity  before  the  statute,  and  there  is  nothing  in 
the  act  expressly  ezcludinsr  the  cognizance  of  that 
court,  it  is  to  be  construed  as  merely  cumulative, 
and  to  fflve  a  concurrent  remedy  to  the  court  of  law. 
Gait  y.  Calland.  7  Leiffh  600,  per  Tuckxb.  J. 

Remedy  at  Law  Adequata.— But  it  is  provided  by 
Code  of  Va.,  sec.  2802,  Code  of  W.  Va.,  ch.  09,  sec.  16, 
as  follows:  "A  court  of  equity  shall  not  have  Juris- 
diction of  a  suit  upon  a  bond,  note,  or  writing,  by  an 
assignee  or  holder  thereof,  unless  it  appear  that  the 
plaintiff  had  not  an  adequate  remedy  at  law." 

&.  ESTOPPEL.— An  assignor,  who,  by  his  silence, 
assurances,  or  representations,  causes  another  party 
to  take  an  assignment  of  a  bond,  will  be  equitably 
estopped  from  sayinir  that  the  representations,  etc., 
were  false,  where  the  assisrnee  had  a  riffht  to  rely, 
and  did  rely  on  them  to  his  injury.  Nicholas  y. 
Austin.  88  Va.  817, 1  S.  E.  Rep.  188,  5  Va.  Law  Reff.  11&. 

Estoppel  by  Assurances  of  Payment.— "In  cases  of 
assignment  it  is  settled  law,  that  if,  before  the 
asslg^aee  takes  it.  he  applies  to  the  obligor,  informs 
htm  of  his  design  to  buy,  and  receives  assurances 
that  there  is  no  objection  to  the  bond,  and  that  it 
will  be  duly  paid,  the  obligor  cannot  afterwards  set 
up,  ag^ainst  tbe  asslg-nee,  the  defence  of  payment  or 
illegal  consideration.*'  Per  Tugkeb,  P..  in  Davis  v. 
Thomas,  5  Leigh  4. 

The  assignee  of  a  bond,  given  for  a  gaming  con- 
sideratlon.  stands  in  no  better  situation  than  the 
obligee  would  have  done;  but  it  is  otherwise  both  at 
law  and  In  equity,  if  he  be  induced  by  assurances  of 
payment  from  the  obligor  to  become  the  purchaser 
of  the  bond.  Buckner  v.  Smith.  1  Wash.  896;  Hoomes 
v.  Smock.  1  Wash.  889. 

An  endorsee,  who  purchases  a  negotiable  note, 
without  notice  of  any  equity  between  the  maker  and 
endorser,  is  not  affected  by  such  equity;  especially 
where,  before  the  assignment,  the  maker  fives 
assurances  to  the  endorsee,  that  the  note  will  be 
duly  paid.    Lomax  v.  Picot,  8  Rand.  847. 

Estoppel  by  Promises  Express  or  Implied.— Where  a 
debtor  expressly  or  impliedly  promises  to  pay  a 
debt,  after  notice  of  the  assignment,  he  is  estopped 
from  setUuff  up  any  defence  he  had  against  the 
asslfirnor.  Stebbins  v.  Bruce,  80  Va.  880:  Feazle  v. 
DlUard,  5  LeiiTh  80. 

Estoppel  by  Sllem^e.— But  mere  silence  will  not 
operate  to  estop  a  party  from  setting  up  defences. 
Stebbins  v.  Bruce.  80  Va.  889. 

Qaming  Consideration.— ''Though,  upon  a  bill  in 
equity  by  the  obliffor  against  the  obligee  and  his  as- 
signee, it  be  fully  proved,  by  evidence  unobjection- 
able on  the  part  of  the  defendant,  that  the  bond  of 
the  plaintiff  was  given  for  a  gaminff  consideration, 
still  it  is  clear  that  the  obliffor  cannot  be  discharged 
from  his  liability  to  the  assignee,  where  the  evi- 
dente  satisfactorily  shows  that  neither  the  assignee 
nor  his  affent,  previous  to  the  assignment  of  the 
bond,  had  any  knowledgre  of  its  having  been  exe- 
cuted for  money  won  at  play,  and  that  the  asrent  was 
induced  to  purchase  it  by  the  plaintiff's  assurances 
that  there  was  no  objection  to  its  payment,  and 


that  it  would  be  duly  paid.  Under  snch  clrcnm- 
stances  the  plaintiff  cannot  be  exonerated  from  his 
indebtedness  to  the  innocent  assignee,  and  tbe  only 
question  he  can  be  permitted  to  make  Is  what  is  the 
amount  of  that  indebtedness.  Is  it  the  whole  sum 
for  which  he  is  bound,  or  is  it  tbe  sum  paid  by  the 
assignee  to  the  assignor  for  the  asslgmmentr*  Per 
Baldwin,  J.,  and  AIiLbn.  J.  Pettlt  v.  Jennings,  8 
Rob.  676. 

But  the  assiirnee  of  a  bond  for  money  won  at  gram- 
ing  cannot  recover,  though  the  assignment  was  for 
valuable  consideration,  and  thougrh  he  had  no  no- 
tice of  the  origin  of  the  bond,  unless  the  oblleor. 
before  the  assignment,  induce  him  to  take  tbe  bond 
by  promising-  to  pay  him  the  money.  Woodson  v. 
Barrett,  8  H.  &  Bf.  80. 

VI.  PLEADING  AND  PRACTICE. 

1.  ALLEGATIONS  OP  PAYMENT-BEPORE  NO- 
TICE.— In  an  action  upon  an  assigned  bond  tbe  dec- 
laration must  aver  nonpayment  by  the  defendant 
to  the  atsionor  b^ors  notice  of  the  aselgnment,  and  a 
mere  averment  of  nonpayment,  without  more.  Is 
insufficient,  and  the  defect  is  not  cured  by  the 
verdict    Oreen  v.  Dulany,  8  Munf.  518. 

The  assiirnor  and  assignee  of  a  bond  beingr  made 
defendants  to  a  bill  exhibited  by  the  obligor,  for  an 
injunction  and  for  greneral  relief,  he  alle^ngr  that 
he  paid  the  money  to  the  assignor  without  notice  of 
the  assignment ;  of  that  allegration  he  afterwards 
disproved,  whereupon  the  injunction  is  dissolved, 
and  the  bill  dismissed  as  to  the  assignee :  the  cause 
oug-ht  yet  to  be  retained,  and  further  proceeded  in. 
to  give  the  complainant  relief  ag'ainst  the  aasigmor. 
Ruffners  v.  Barrett,  6  Munf.  807. 

In  debt  on  bond,  by  the  administrator  of  the  as- 
siffnee of  the  obliffee  affainst  the  administrator  of 
the  obliffor.  the  declaration  should  aver  nonpay- 
ment by  the  defendant  or  his  intestate  to  tbe  as- 
siffnor,  before  notice  of  the  assiffnment,  or  to  the 
plaintiff's  intestate  in  his  lifetime,  or  to  the  plain- 
tiff after  his  death.  Mitchell  v.  Thompson.  8  P.  &  H. 
484. 

Plea  of  Payment— In  debt  on  an  assiffned  bond, 
the  assignee  beiuff  plaintiff,  if  the  defendant  pleads 
that  he  has  paid  the  debt  to  the  plaintiff  (without 
pleadinff  payment  to  the  assiffnor  before  notice  of 
the  assignment)  it  is  not  allowable  to  fflve  in  evi- 
dence any  setoff  affainst,  or  payment  to  the  as- 
siffnor.   Hatcher  v.  Cabell,  6  Rand.  868. 

Payment  to  Whom.— In  debt  on  a  bond,  in  behalf 
of  the  survivor  of  two  Joint  assiffnees.  a  declaration, 
charginff  that  the  defendant  had  not  paid  the  debt 
to  the  obligee,  or  to  the  plaintiff,  without  averrinff, 
also,  that  he  did  not  pay  It  to  the  other  assiffnee  in 
his  lifetime,  is  bad  on  ffeneral  demurrer.  Nicholson 
V.  Dixon,  5  Munf.  198. 

■  In  an  action  of  debt  upon  an  assiffned  bond,  the 
declaration  ouffht  to  charffe  a  failure  to  pay  the 
money  to  the  obliffee,  and  to  each  of  the  assiffnees, 
as  well  as  to  the  plaintiff;  and  if  it  only  charffea  a 
failure  to  pay  the  plaintiff,  it  is  too  defective  to 
maintain  the  action,  which  defect  will  not  be  cured 
by  the  verdict  Braxton  v.  Lipscomb.  8  Mnnf.  888L 
See  also,  Norvell  v.  Hudffins.  4  Munf.  496. 

How  Question  of  PayoMot  Ascertained.— Where  the 
debtor  is  sued  by  the  assiffnee,  it  is  of  course  im- 
portant to  him  to  be  satisfied  that  the  plaintiff  is  in 
fact  the  assiffnee.  so  that  the  defendant  may  be 
protected  affainst  the  assiffnor,  on  payment  of  the 
J udffment  to  the  assiffnee.  If  the  defendant  desires 
to  question  the  validity  of  the  assiffnment,  be  may 
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biTe  a  rule  Issued  a^rainst  the  asslffiior  to  appear  in 
the  suit  and  ayow  or  disavow  the  assignment 
Clarkaons  v.  Doddridffe,  U  Oratt.  42;  Triple tt  t. 
Goff,  8S  Va.  784,  8  S.  E.  Rep.  685. 

1.  PROOF  OF  ASSIONMENT.— A  bUl  Is  filed  by  the 
assignees,  and  the  answer  calls  for  proof  of  the 
assignment  which  is  alleged  in  the  bill,  ffsld,  it  is 
error  to  decree  for  the  plaintiffs,  without  such 
proof.  Tennent  t.  Pattons,  0  Leigh  106;  Oorbin  v. 
Smmerson.  10  Leigh  008;  Lynchburg  Iron  Ck).  y. 
Tayloe,  TB  V a.  075. 

But  in  a  bill  by  an  assignee  against  the  obligor 
and  assignor,  where  the  assignment  is  not  Ques- 
tioned by  the  assignor,  no  necessity  exists  for  prpy- 
Ing  it  as  against  the  obligor.  Mayor  v.  Carrlngton, 
I^Gratt.  74. 

nutsiy  CertMlcate.— The  assignment  of  a  military 
certificate  to  the  plaintiff,  ought  to  be  proved,  for 
the  property  in  these  papers  will  not  pass  by  dellv- 
err,  without  assignment.  The  bare  possession  is 
not  enough.  Johnson  v.  Pendleton,  5  Call  128 ;  Wll- 
•on  V.  Rucker,  1  Call  600,  and  Wythe  286,  approved 
and  followed. 

Prssf  off  Asslgnmeat  ooder  Statote.— By  statute, 
where  the  declaration,  bill,  or  other  pleading  al- 
leges the  assUrnment.  proof  thereof  is  dispensed 
vith,  unless  with  the  plea,  putting  it  in  issue,  there 
be  filed  an  affidavit  denying  the  assignment  Va. 
Code  1887.  ch.  150.  sec.  8279;  Code  of  W.  Va.,  ch.  126, 
Kc4a 

An  allegation  that  the  note  was  "sold  and  trans- 
ferred." is  not  sufficient  to  dispense  with  proof  of 
the  fact  not  being  within  the  statute,  which  has  no 
application  to  a  transfer  of  a  note  by  mere  delivery, 
hnt  only  to  endorsements  or  assignments  In  writing. 
Clason  V.  Parrish,  08  Va.  24,  24  S.  E.  Rep.  471,  2  Va. 
Law  Reg.  188,  101.  and  note ;  Phaup  v.  Stratton.  0 
Oratt  015.  See  also.  Robinson  v.  Diz,  18  W.  Va. 
W:  MaxweU  v.  Bnrbridge,  44  W.  Va.  248,  28  S.  E. 
Bep.70K. 

Bsnd Offered  la  Discoant— A  receipt  or  assignment 
of  a  bond,  offered  in  discount,  must  be  proved  at 
the  triaL  Without  this  the  avowant  could  have  no 
pretence  to  introduce  it  Turberville  v.  Self,  4  Call 
SBOl 

Varisaoe  —Declaration  on  a  bond  was  given  to  A. 
and  by  him  assigned  to  the  plaintiff.  The  bond  pro- 
dnced  in  evidence  had  had  an  assignment  indorsed 
to  B  which  was  stricken  out  except  the  signature  of 
the  obligee,  above  which  was  indorsed  the  assign- 
ment to  the  plaintiff.  The  court  held  that  there 
was  no  variance  between  the  declaration  and  the 
bond.    Dmmmond  v.  Crutcher,  2  Wash.  218. 

1  STATUTE  OF  LIMITATIONS.-One  of  two 
anignees.  claiming  the  same  Judgment,  cannot 
plead  the  statute  of  limitations  as  against  the  other. 
Clarke  v.  Hogeman,  18  W.  Va.  718. 

Ttae  of  Accrual  of  Action.— Upon  a  plea  by  the 
assicnor  that  the  action  against  him  did  not  accrue 
vfthin  five  years,  it  is  found  that  though  the  debt 
oriffinally  due  from  the  obligor  has  been  discharged 
hj  payments  to  and  set-offs  against  the  assignor, 
ret  the  assignee  did  not  know,  until  after  Judgment 
In  his  suit  against  the  obligor,  that  nothing  was 
doe;  and  It  is  also  found  that  five  years  have  not 
elapsed  since  the  Judgment  Held,  that  as  part  of 
the  debt  was  discharged  by  the  set-off.  it  was  only 
Che  Judgment  which  established  the  set-off  as  a 
payment,  and  until  the  Judgment  was  rendered,  the 
action  did  not  accrue  against  the  assignor.  Scates 
T.  Wilson,  0  Leigh  478. 

4.  ACTION  OF  ASSUMPSIT.— "In  an  action  by  the 


assignee  against  the  assignor,  the  right  of  recovery 
is  founded  in  every  case  upon  the  implied  contract 
created  by  the  assignment  and  the  remedy  for  the 
enforcement  of  the  right  is  the  action  of  assumpsit" 
Long  V.  Pence,  88  Va.  588,  25  S.  E.  Rep.  608;  Caton  v. 
Lenox,  6  Rand.  81 ;  Thomas  v.  Linn,  40  W.  Va.  122,  20 
S.  E.  Rep.  880. 

Reasons  Why  AssampsK  Lies.— An  assignee  may 
recover  against  an  assignor  of  nonnegotiable  paper, 
on  the  common  count  for  money  had  and  received 
in  indsbit<Uu9  auumptU.  "Recovery  can  be  had 
based  on  the  assignment  of  a  chose  in  action  turn- 
ing out  insolvent  and  this  is  true  whether  there 
has  been  an  express  or  implied  undertaking  to  stand 
good  for  it  In  case  of  a  failure  to  collect,  for  the 
law  says  that  it  shall  be  refunded  on  the  ground 
thatthere  has  been  a  failure  of  consideration,  and 
in  legal  contemplation  the  money  is  received  for 
the  use  of  the  party  who  paid  it"  Hughes  v.  Frum, 
41  W.  Va.  446,  28  S.  K.  Rep.  606.  NichoU  v.  Porter,  2 
W.  Va.  18,  so  far  as  it  relates  to  this  feature  is  over- 
ruled by  the  principal  case.  Drane  v.  Scholfleld,  6 
Leigh  885,  opinion  of  Tuckbb,  J.;  Mc Williams  v. 
Smith,  1  Call  125.  opinion  of  RoAKfl,  J.  The  latter 
case  19  pointedly  decisive  of  the  question  logically, 
the  court  saying:  "This  note  with  its  assignments, 
was  certainly  proper  evidence  on  the  general  count 
for  money  had  and  received."  See  also,  Mackie  v. 
Davis.  2  Wash.  210. 

When  the  AcUon  Will  Ue.— The  assignee  of  a 
promissory  note  must  first  sue  the  maker,  before  he 
can  resort  to  the  assignor,  and  until  he  sues  the 
maker,  he  cannot  recover  against  the  assignor  upon 
the  counts  in  indebitatus  auumfiiit  for  money  had 
and  received,  or  for  money  paid,  laid  out  and 
advanced,  which  will  lie  against  the  assignor  of  a 
bond,  and  is  the  proper  action,  when  the  proper 
steps  have  been  taken.  Lee  v.  Love,  1  Call  407; 
Mackie  v.  Davis,  2  Wash.  220,  230,  opinion  of  Koaub,  J. 

Where  an  assignor  endorses  his  name  in  blank  on 
a  bond  for  the  purpose  of  enabling  the  assignee  to 
obtain  credit  thereon,  and  buys  goods  on  the  faith 
of  his  endorsement  he  will  be  liable  to  the  holder 
thereof,  in  an  action  of  assumpsit  either  as  assignor 
or  guarantor  of  the  bonds,  where  the  maker  is 
Insolvent  Hopkins  v.  Richardson,  0  Oratt  485.  See 
Welsh  V.  Ebersole,  75  Va.  650,  660,  in  which  Staplbs, 
J.,  comments  upon  the  above  case. 

5.  PARTIES— GENERAL  RULE.— The  general  rule 
Is.  that  where  it  is  necessary  to  adjudicate  the  rights 
of  the  assignee,  the  assignor,  or  if  he  be  dead,  his 
personal  representative,  must  be  made  a  party  to  the 
cause.  Vance  v.  Evans,  11  W.  Va.  842,  382;  Corbin  v. 
Emmerson,  10  Leigh  668;  Lynchburg  Iron  Co.  v. 
Tayloe,  70  Va.  675. 

Personal  Representative  Necessary  Party.— The  case 
of  Owens  v.  Riely's  Executors,  1  Va.  Dec.  186  decided 
at  Staunton,  Va..  at  the  September  term,  1878,  but 
not  reported,  is  stated  as  follows,  in  l  Barton's 
Ch.  Pr.  (2d  Ed.)  p.  172:  "There  was  a  conten- 
tion between  two  creditors  who  had  presented 
their  claims  for  audit  before  a  master  com- 
missioner, who  was  acting  under  a  decree  ren- 
dered In  a  general  creditors'  suit,  and  in  which 
neither  of  them  was  named  as  a  party.  The  fund 
was  not  sufficient  to  pay  all  the  debts,  and  the 
creditor  whose  debt  was  not  disputed  excepted  to 
the  commissioner's  report  auditing  the  other  debt, 
because  that  creditor  claimed  as  assignee  of  another, 
and  yet  produced  no  evidence  of  the  assignment 
except  the  mere  possession  of  an  unendorsed  bond, 
which  was  not  payable  to  bearer.    The  counsel  for 
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both  parties  airreed  In  arfirument  that!  ovring  to  tlie 
dtfQcuLty  of  makinir  the  personal  representatives  of 
the  allesred  assignor  parties  to  the  suit,  the  case  conld 
properly  ]be  tried  without  their  presence.  This,  how- 
ever, the  court  of  appeals  refused  to  do.  but  re- 
versed the  cause,  and  sent  it  back  to  the  circuit 
court,  with  directions  that  the  representatives  of  the 
alleged  assig-nor  should  be  made  parties  to  the  suit, 
or  else  be  summoned  before  the  master  commis- 
sioner." 

AsAlgrnor  of  nottsrag«.— The  assignee  of  a  mortgage 
may  maintain  a  suit  to  foreclose,  without  making 
his  assignor  a  party,  if  the  legal  title  has  been  con- 
veyed to  him.    Newman  v.  Chapman,  2  Rand.  98. 

Uaknown  AMigneea.— In  abiU  to  set  aside  a  deed 
as  to  one  and  his  assigns,  and  it  does  not  appear 
that  there  are  any  assigns,  it  is  unnecessary  to 
make  them  parties.  Smith  v.  Ck>melius,  41  W.  Va. 
GO.  88  S.  E.  Rep.  603. 

An  assignee  of  an  interest  in  a  portion  of  the  pur- 
chase money,  is  the  proper  party  to  a  bill  of  specific 
performance.    Davis  v.  Henry,  4  W.  Va.  B71. 

Parties  to  a  Petition.— Where  one  files  a  petition  in 
a  pending  cause  to  assert  a  claim  as  assignee  to  a 
debt  reported  therein,  the  assignor  must  be  made 
a  party  to  the  petition  and  summoned  to  answer. 
Dally  y.  Warren.  80  Va.  617. 

Ajfignmcnt  of  Whole  Interest  of  Aeslffnor.— If  an 
assignment  purports  to  transfer  the  whole  interest 
of  the  assignor,  and  there  is  nothing  in  the  plead- 
ings or  proof  to  Induce  the  belief,  that  it  did  not 
really  do  so,  the  assignor  is  not  a  necessary  party  to 
the  suit  on  the  claim  assigned.  Scott  v.  Ludington. 
14  W.  Va.  393;  Omohundro  v.  Henson,  26  Gratt  611; 
Vance  v.  Evans,  11  W.  Va.  842;  Tatum  v.  Ballard,  94 
Va.  875.  26  S.  E.  Rep.  871;  Oorbinv.  Emmerson,  10 
Leigh  668,  distinguished  in  James  River  &  K.  Co.  v. 
Littlejohn,  18  QratL  63,  on  the  ground  that  the 
question  of  the  assignment  was  not  before  the 
court  Dally  v.  Warren,  80  Va.  617:  James  v.  Bur- 
bridge.  83  W.  Va.  272,  10  S.  E.  Rep.  897;  Lynchburg 
Iron  Co.  V.  Tayloe,  79  Va.  674,  opinion  of  Lact,  J. 

The  assignor  of  a  chose  in  action  is  not  a  necessary 
party  to  a  bill  by  the  assignee  to  enforce  the  chose  In 
action  against  a  third  party,  if  the  assignment, 
pleadings,  and  proof  tend  to  induce  the  belief  that 
the  assignor's  whole  interest  was  transferred,  and 
the  validity  of  the  assignment  was  not  denied. 
James  River  A  K.  Co.  v.  Littlejohn,  18  Oratt  58,  88. 

Assignment  Absolute  and  Unconditional  —An  assign- 
ment being  in  writing,  unconditional  and  absolute, 
and  the  extent  and  validity  of  it  being  neither 
doubted  nor  denied,  the  assignor  is  not  a  necessary 
party.  Pindley  v.  Smith,  42  W.  Va.  299,  26  S.  E.  Rep. 
871;  Chapman  V.  Railroad  Co..  18  W.  Va.  184;  James 
V.  Burbridge,  83  W.  Va.  272, 10  S.  E.  Rep.  396. 

Note  Endorsed  for  Collection.— It  was  held,  in 
Lynchburg  Iron  Co.  v.  Tayloe,  79  Va.  676.  that  as  the 
note  sued  on  by  the  alleged  assignee  in  this  cause 
not  having  been  assigned  to  him  by  the  alleged  as- 
signor, but  endorsed  only  for  collection,  it  Is  neces- 
sary to  make  the  said  alleged  assignor  a  party  to 
any  proceedings  having  for  their  object  the  disposi- 
tion of  the  said  note. 

The  assignor  and  assignee  of  a  judgment  may 
unite  as  coplaintiffs  in  a  suit  in  equity  to  recover  a 
debt.    Neely  v.  Jones,  16  W.  Va.  627,  645. 

It  was  held,  in  List  v.  Pumphrey,  3  W.  Va.  672,  that 
where  after  a  cause  is  revived,  the  said  administra- 
tor (f«  &on£«  non  assigns  the  Judgment  which  is  the 
subject-matter  of  the  suit,  to  an  assignee,  and  the 
suit  proceeds  In  the  name  of  the  new  administrator  ^ 


without  the  assignee  being  made  a  party,  still  the 
cause  might  so  proceed  until  final  Judgment. 

Equity  Deals  Only  with  the  Real  Parties.— It  U  a  weU- 
settled  rule  that  an  assignor  of  a  chose  in  action. 
though  secured  by  a  vendor's  lien  reserved  on  real 
estate,  cannot  sue  in  equity  for  the  benefit  of  his 
assignee  to  collect  the  debt  The  reason  for  the 
rule  is  that  equity  deals  only  with  the  real  parties 
in  Interest  and  if  they  are  not  before  the  court  no 
proper  decree  can  be  made  in  the  cause.  But  itrtaere 
the  beneficial  owner  has  been  made  a  party  to  the 
suit  by  the  cross  bill  of  the  respondents,  ajid  has 
filed  its  answer  thereto,  a  demurrer  to  the  original 
bill  should  not  be  sustained.  Hurt  v.  Miller.  05  Va. 
82,  27  S.  E.  Rep.  881.  See  also,  Penn  v.  Hearon,  94  Va. 
773,  27  S.  E.  Rep.  609. 

VII.  EVIDENCE. 

1.  SCOPE  OP  SECTION.— Only  such  matters  of  evi- 
dence will  be  treated  under  this  section,  as  do  not 
properly  fall  under  the  other  general  heads. 

2.  EFFECT  OP  DEATH  OF  ONE  PARTY.— The 
evidence  of  an  assignor  of  choses  in  action,  which 
contains  declarations  and  conversations  with  a 
deceased  party,  as  to  the  Justness  of  such  claims.  Is 
Incompetent  Code  of  W.  Va.  1868,  p.  619,  sec  SS; 
Middleton  v.  White,  5  W.  Va.  672.  See  also.  Qlnter 
V.  Breeden,  90  Va.  666,  19  S.  E.  Rep.  666:  Maaon  t. 
Wood,  27  Gratt  788. 

One  Not  a  Party  to  the  Bond.— But  one  not  a  party 
to  a  bond,  but  who  has  agreed  with  the  obllcror  to 
pay  it,  and  has  received  from  him  money  for  that 
purpose,  is  a  competent  witness  to  prove  payment, 
though  the  obligee  is  dead.  Wager  v.  Barbour.  84 
Va.  419, 4  S.  E.  Rep.  842. 

Release  Will  Not  Make  Assignor  Competent  —When 
an  assignor  and  assignee  of  a  chose  in  action  are 
both  parties  to  a  suit  brought  to  recover  money 
due  upon  such  chose  in  action,  and  the  debtor  is  not 
living,  the  assignor  is  incompetent  to  testify  as  a 
witness  in  such  suit  in  favor  of  his  assignee.  Even 
though  a  release  Is  made  by  the  assignee  to  the 
assignor,  from  all  and  every  liability  to  recourse  or 
otherwise,  as  a.ssignor  of  the  chose  in  action,  this 
does  not  make  the  assignor  a  competent  witness  to 
testify  in  favor  of  his  assignee.  White  v.  Heavner. 
7  W.  Va.  824. 

8.  POSSESSION  AS  EVIDENCE  OP  AN  ASSIGN- 
MENT. 

Mere  Possession  Not  Evidence  of  Title.— But  where 
there  is  no  written  assignment  the  mere  possession 
of  the  instrument  would  not  be  sufficient  evidence 
of  title  to  authorize  the  debtor  to  pay  to  the  holder, 
the  principle  being  that  the  mere  possession  of  a 
common-law  instrument,  in  the  absence  of  other 
circumstances,  is  not  sufficient  evidence  of  title. 
Brown  v.  Taylor,  82  Gratt  185,  6  Va.  Law  J.  1:  Tate 
V.  Tate,  85  Va.  205,  7  S.  E.  Rep.  862. 

It  is  said,  in  1  Barton's  Ch.  Pr.  <8d  Ed.)  p.  560.  that 
while  it  is  true  that  the  mere  possession  of  a  note 
or  bond  is  not  prima  fade  proof  that  it  was  assigned, 
yet  the  delivery  of  the  instrument  by  which  the  debt 
is  secured  will  amount  to  an  equitable  assignment  of 
it  if  there  be  proof  that  it  was  so  intended,  at  least  if 
there  be  a  valuable  consideration  therefor.  Mr. 
Barton  seriously  questions  the  proposition  laid  down 
in  Bell  V.  Moon,  79  Va.  341,  that  possession  of  bonds 
and  notes  makes  a  jyrima  facie  case  of  ownership. 
See  also,  10  Va.  Law  J.  450:  Morrison  v.  Grubb,  2S 
Gratt  842. 

Possession  by  Personal  Representative  —Where  the 
assignment  of  a  bond  is  made  to  one  who  afterwards 
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becomes  personal  repre&entatlTe.  possession  of  the 
bond  and  production  is  no  evidence  of  delivery. 
Lewis  T.  Mason,  84  Va.  731,  10  S.  £.  Rep.  5S9. 

Effect  of  Lapse  of  TlmSw— Where  time  has  barred  an 
action  for  deceit  acralnst  tbe  obligees  of  a  bond,  the 
assignee  is  not  therefore  an  incompetent  witness  for 
Che  holder  of  the  bond  airalnst  the  obliirors.  Fant 
v.Fant  ITGratt.  U. 

RcMStc  AMskgnor  Competont  Witness.— Where  a 
Doie.  not  nesroiiablet  Is  endorsed  by  several  persons 
ia  succession,  the  last  assignee  could  only  sue  the 
maker  and  bts  immediate  asstffnor,  and  not  a  re- 
Qote  assiinior,  before  the  Act  of  Assembly  of  1807. 
bence.  before  that  act,  a  remote  assiimor,  mlirht 
bave  been  a  competent  witness,  to  prove  that  the 
iamediate  assisnor  was  discharged,  in  a  suit  be- 
tirwn  him  and  the  last  assienee.  Caton  v.  Lenox, 
5  Rand.  It. 

QMraatee  Uncalled  for— Assignee  Competent.— The 
assignee  of  a  bond  transfers  it  for  value,  without 
assicnment,  but  undertakes  verbally  to  guarantee 
it  if  the  transferee  calls  on  him  to  do  so,  to  enable 
bim  to  dispose  of  it.  The  transferee  disposes  of  the 
bonds  without  calling  for  the  guaranty.  The  as- 
signee Is  no  longer  liable  on  the  promise  to  guaran- 
tee, and  is  therefore  not  an  incompetent  witness  for 
tbe  bolder  against  the  obligors.  Fant  v.  Fant.  17 
GratL  11. 

Preef  of  Handwrftlnir  «yf  Prior  Assignors.— In  a  suit 
against  the  assignor  of  a  bond,  the  handwriting  of 
the  assignors  prior  to  his  own,  need  not  be  proved 
upon  the  trial  of  the  cause,  because  this  action  is 
foQDded  principally  on  the  priority  that  exists  be- 
tween the  assignor  and  assignee,  hence,  it  will  be 
Ken  very  readily  that  mesne  or  intermediate  en- 
dorsements need  not  be  proved.  McWilliams  v. 
Smith,  1  Call  128:  Mackie  v.  Davis,  2  Wash.  219. 

Answer  of  One  A»a!kgonr  as  Bvldence  against  Other. 
—We  find  it  laid  down  in  the  books,  in  the  strongest 
terns,  that  the  answer  of  one  defendant  is  not  evi- 
dence against  his  codefendant,  and  there  is  no  au- 
tborlty  which  makes  the  answer  of  a  vendor  or 
assignor  an  exception  from  the  general  rule,  even 
Tbongh  the  bond  assigned  be  alleged  to  have  been 
given  on  a  gaming  consideration,  and  this  fact  can- 
not be  established  by  the  answer  of  the  codefend- 
ant (assignor)  against  the  other  defendant  who  is 
tbe  assignee.  Petit  v.  Jennings,  8  Rob.  070.  See,  in 
accord,  Hoomes  v.  Smock,  1  Wash.  880:  Dade  v. 
Madison.  5  Leigh  401. 

PrtvUeged  CoBiBittnlcatlons.~Communications  by 
a»ignor  to  attorney  of  assignee  are  not  privileged 
when  the  attorney  was  acting  for  his  client.  Hall 
T.  Bixey,  U  Va.  790,  6  S.  E.  Rep.  215. 

VIII.  RECORDATION  OP  ASSIONMBNT5. 

Asslgnanents  of  Choses  Need  Not  Be  Recorded.— As- 

•igaments  of  choses  in  action,  whether  general  or 
ifpedaU  are  not  required  to  be  recorded,  and,  hence, 
loicb  recordation,  if  made,  would  not  constitute 
coQstmctlve  notice  to  third  persons.  Qordon  v. 
Hlxey,  76  Va.  701 :  Daily  v.  Warren,  80  Va.  612:  Qregg 
T.  Sloan,  76  Va.  SOO;  Blckle  v.  Chrisman,  76  Va.  078; 
Ginter  ▼.  Breeden.  90  Va.  C70, 19  S.  E.  Rep.  666:  Kirk- 
land  V.  Brune,  81  Qratt  126,  and  noU\  Fleshman  v. 
Hoylman.  27  W.  Va.  728:  ^Tingle  v.  Fisher,  20  W.  Va. 
«7. 5U;  Renick  v.  Ludington,  20  W.  Va.  5il:  Bank  v. 
tiettinger,  8  W.  Va.  817:  Turk  v.  Sklles,  46  W.  Va.  82. 
»S.B.  Bep.286. 

Tbe  record  of  a  deed  of  trust,  by  which  bonds  are 
assigned,  does  not  constitute  notice  to  the  obligor 
of  the  assignment    Terry  v.  Wooding,  2  P.  &  H.  178. 


Where  a  lien  creditor,  who  as  to  a  prior  unre- 
corded deed,  is  a  subsequent  purchaser  for  value 
and  without  notice,  assigns  his  claim  to  an  assignee, 
who  has  notice  of  the  deed,  the  assignee  is  as  fully 
protected  as  the  assignor  had  been.  Cox  v.  Wayt, 
26  W.  Va.  807. 

Meaning  of  **aeods  and  Chattels**  In  Recording  Acts. 
—It  seems  to  be  perfectly  well  settled  that  the 
words  "goods  and  chattels,"  containeu  in  the  Vir- 
ginia and  West  Virginia  recording  acts,  do  cot  apply 
to  cho»e9  in  €uAion,  but  only  to  visible,  tangible, 
movable  property.  Code  of  W.  Va.,  ch.  74,  sec.  6: 
Va.  Code  1887,  s»ec.  2414;  First  Nat  Bank  of  Richmond 
V.  Holland,  June  20,  1901,  7  Va.  L.aw  Reg.  204:  Kirk- 
land  V.  Brune.  81  Gratt  126:  Turk  v.  Sklles,  45  W. 
Va.  82,  80  S.  E.  Rep.  236:  Tingle  v.  Fisher,  20  W.  Va. 
406:  Fleshman  v.  Hoylman,  27  W.  Va.  728. 
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*McCue  V.  Ralston. 

July  Term,  1862,  Lewisburg. 


Contracts— Specific  Execution— Laches -Case  at  Bar.— 

A  bill  for  specific  execution  of  a  contract  between 
parceners  for  keeping  open  a  lane  through  their 
lands,  filed  near  twenty  years  after  the  contract, 
against  a  purchsiser  claiming  under  one  of  the 
parties,  without  actual  notice,  and  even  doubtful 
constructive  notice,  the  lane  having  been  closed 
for  a  number  of  years,  and  (he  plaintiff  having 
stood  by  without  setting  up  any  claim  to  the  lane 
when  the  land  was  twice  sold,  and  having  little  or 
no  interest  in  It,  dismissed. 

William  Ralston  the  elder  died  about  1810 
or  1811,  leaving  a  w^idow  and  ei^ht  chil- 
dren. By  his  will  he  gave  to  his  wife, 
for  her  life,  his  land  on  Mossy  creek  in  the 
county  of  Augusta;  and  he  gave  the  same 
land  at  her  death  to  William,  David  and 
Elizabeth  Ralston,  subject  to  certain  lega- 
cies to  his  other  children,  with  remainder 
over  upon  their  dying  without  issue,  to  his 
other  children.     The  widow  died  in  1823. 

In  1819  the  three  devisees  entered  into  a 
written  agreement  under  seal  for  a  division 
of  the  land,  by  which  William  Ralston  took 
the  land  lying  on  the  north  side  of  Mossy 
creek,  and  18^^  acres  on  the  south  side, 
lying  along  the  creek.  Elizabeth  Ralston 
took  the  middle  part  of  the  tract  adjoining 
the  land  of  William  on  the  south  side  of 
the  creek,  and  bounded  in  part  by  the  creek. 
David  took  the  southern  part  of  the  tract, 
which  was  entirely  cut  off  from  the  creek. 
It  appears  that  there  was  a  lane  extending 
from  a  public  road  north  of  William  Ral- 
ston^s  house,  across  Mossy  creek,  dividing, 
on  the  south  of  the  creek,  the  land  of  Wil- 
liam and  Elizabeth  Ralston ;  and,  in  the 
agreement  of  partition,  it  is  provided  that 
*  'this  lane  shall  be  continued  as  it  is. " 
431  It  was  further  provided  that  *Eliza- 
beth  should  give  to  David  a  wagon 
road  from  a  fixed  point  on  the  lane  to  an- 
other fixed  point  on  the  line  between  them. 
And  each  of  them  was  to  give  one  acre  of 
their  land  to  William  Ralston  where  it 
might  best  suit  them.  This  agreement  was 
not  recorded ;  nor  did  the  parties  execute 
deeds  of  partition. 

David  and   Elizabeth   Ralston    being  un-* 
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married,  lived  on  the  land  allotted  to  them, 
with  their  mother,  and  cultivated  their 
shares  jointly.  William  was  put  into  pos- 
session of  his  part  at  once,  and  held  it  sep- 
arately. In  1828  William  Ralston  sold  and 
conveyed  to  David  Ralston  his  land  on  the 
south  of  the  creek ;  and  soon  after  that  sale, 
two  or  three  gates  and  a  pair  of  drawbars 
were  put  up  across  the  lane,  and  a  part  of 
one  oi  the  fences  along  it  was  taken  away. 
William  also  put  a  gate  across  it  on  his  side 
of  the  creek. 

David  and  Elizabeth  Ralston  desiring  to 
sell  their  land,  and  being  unmarried  and 
without  issue,  prevailed  upon  all  but  one 
of  their  brothers  and  sisters,  including  Wil- 
liam Ralston,  to  release  to  said  David  and 
Elizabeth  the  contingent  interest  of  the 
brothers  and  sisters  in  the  land,  under  the 
limitation  over  in  the  will  of  their  father; 
and  in  March  1829  they  executed  a  deed  re- 
leasing this  interest  to  David  and  Elizabeth 
Ralston. 

In  April  1832,  David  and  Elizabeth  Ral- 
ston united  in  a  sale  and  conveyance  to 
Valentine  Pence  of  all  the  land  held  by 
'either  of  them  on  the  south  side  of  Mossy 
creek;  and  it  was  recited  that  they  **do 
convey  the  same  right  mentioned  in  an 
article  of  agreement  between  William  Ral- 
ston, David  Ralston  and  Elizabeth  Ralston, 
to  the  said  Pence,  of  an  open  way  through 
William  Ralston 's  lands  (where  the  lane 
formerly  went),  to  the  public  road  leading 
from  Miller's  iron  works  to  the  North  river 
gap. "  In  May  1836,  the  executors  of  Pence, 
under  a  power  in  his  will,  sold  and  conveyed 
the  land  to  James  A.  McCue ;  and  in  their 
deed  they  convey  **the  right  of  an 
432  open  way  through  *the  lands  of  Wil- 
liam Ralston,  where  a  lane  formerly 
went,  to  the  public  road  leading  from  Mil- 
ler's iron  works  to  the  North  river  gap, 
which  said  right  of  an  open  way  as  afore- 
said was  reserved  in  the  division  between 
the  heirs  of  William  Ralston  deceased,  here- 
inbefore referred  to." 

In  April  1839  William  Ralston  filed  his 
bill  in  the  Circuit  court  of  Augusta  county 
against  James. A.  McCue,  David  and  Eliza- 
beth Ralston  and  Pence's  executors,  in 
which  he  set  out  the  agreement  of  1819.  He 
charged  that  possession  had  been  taken 
and  held  according  to  the  agreement;  that 
both  Valentine  Pence  and  McCue  had  had 
full  knowledge  of  its  existence ;  and  that 
after  McCue  purchased  the  land,  the  lane 
had  been  closed.  The  prayer  of  the  bill 
was,  that  the  agreement  might  be  specifi- 
cally executed ;  that  the  two  acres  of  land 
might  be  conveyed  to  him,  and  the  lane 
reopened  as  it  was  in  1819. 

McCue,  in  his  answer,  contended  that 
the  lane  was  not  a  public  highway,  but 
was  merely  intended  for  the  convenience  of 
the  parties  to  get  their  stock  to  water  at 
Mossy  creek,  and  an  outlet  for  the  parties 
to  get  to  the  public  road  which  passed  im- 
mediately by  the  house  of  the  •  plaintiff. 
That  it  was  a  lane  in  which  David  Ralston 
was  principally  interested,  as  his  land  was 
c  ut  off  from  the  creek.    Elizabeth   had  less 


interest  in  it,  as  her  lands  were  bounded  on 
the  north  by  the  creek.  That  the  plaintiff 
has  some  interest  in  it  whilst  he  owned  the 
1851^  acres  of  land  on  the  south  of  the  creek, 
to  pass  from  his  land  on  one  side  of  the 
creek  to  his  land  on  the  other  side;  but  that 
after  his  sale  of  this  land  he  had  no  inter- 
est in  the  lane.  That  David  having  pur- 
chased the  land  in  1828,  and  David  and 
Elizabeth  cultivating  their  lands  jointly, 
they  ceased  to  have  any  interest  in  the  lane 
south  of  the  creek,  except  for  a  passway  to 
the  road  on  the  north,  which  passed  near 
the    plaintiff's    house     and    through 

433  *his  land ;  and  consequently  immedi- 
ately  after    that   purchase  by  David, 

the  lane  on  the  south  side  of  the  creek  was 
closed,  and  a  gate  substituted  to  pass  to  the 
north  side  and  to  the  public  road ;  and  the 
plaintiff  closed  the  lane  on  the  north  side 
of  the  creek,  leaving  a  pair  of  bars  to  en- 
able those  on  the  south  side  and  his  own 
family  to  get  into  the  public  road.  He  in- 
sisted further,  that  the  plaintiff  had  sold 
his  land  to  David  Ralston  without  any 
reservation  of  his  right  to  the  lane,  and 
had  united  in  the  deed  releasing  to  David 
and  Elizabeth  his  contingent  interest  in 
the  land  held  by  them;  and  had  stood  by 
and  permitted  the  land  to  be  sold  to  Pence, 
and  by  Pence's  executors  to  the  defendant 
McCue,  without  giving  them  any  notice  of 
his  claim  to  the  lane  or  the  two  acres  of 
land ;  and  he  averred  that  he  had  no  notice 
of  the  claim,  and  he  believed  that  Pence 
had  none.  And  he  alleged  that  before  he 
purchased  he  applied  to  the  plaintiff  for  the 
agreement  of  1819,  but  plaintiff  failed  to 
produce  it,  alleging  that  it  was  lost  or  mis- 
laid. And  he  reli^  upon  the  lapse  of  time 
and  the  acquiescence  of  the  plaintiff  as 
barring  his  claim. 

Without  detailing  all  the  proceedings  in 
the  cause,  it  is  sufficient  to  state  that  in 
the  opinion  of  this  court  the  evidence 
showed  that  the  plaintiff,  after  the  sale  of 
his  land  on  the  south  side  of  Mossy  creek, 
had  little  or  no  interest  in  having  the  lane 
kept  open.  A  number  of  witnesses  living 
near  to  the  plaintiff  had  never  heard  of  the 
agreement  for  the  lane ;  and  although  it 
had  been  obstructed  by  several  gates  and 
one  pair  of  drawbars,  and  a  part  of  the 
lane  fence  had  been  taken  away  soon  after 
the  purchase  of  the  18^  acres  by  David 
Ralston,  no  objection  or  complaint  had 
been  made  by  the  plaintiff  until  after  Mc- 
Cue purchased  the  land.  Of  the  plaintiff's 
claim  to  the  two  acres  of  land,  no  person 
in  the  neighborhood  seems  to  have  had  any 
knowledge  of  it  until  about  the  same 

434  period.     It    was  *admitted,    however, 
by    McCue,    that  he  had  not  paid  the 

whole   of  the    purchase    money;  and  such 
also  was  the  fact  as  to  Pence. 

The  cause  came  on  to  be  finally  heard  in 
July  1849,  when  the  court  decreed  a  specific 
performance  of  the  contract  as  to  the  lane 
and  the  two  acres  of  land,  directing  that 
McCue  should  remove  the  obstructions  he 
had  placed  in  the  lane,  and  that  the  same 
should  be  opened  to   the   full  extent  that  it 
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was  at  the  time  of  the  agreement  of  1819, 
and  was  subsequently  enjoyed  under  that 
agreement.  And  that  the  plaintiff  should 
open  that  part  of  the  lane  running  through 
his  land  on  the  north  side  of  the  creek. 
And  a  commissioner  was  directed  to  go  upon 
the  land  and  to  lay  down  the  lane  according 
to  directions  given  in  the  decree ;  and  also 
to  lay  off  the  two  acres  of  land  as  might 
best  suit  McCue;  and  to  report  his  proceed- 
ings to  the  court  in  order  to  a  final  decree. 
And  thereupon  McCue  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Michie,  for  the  appellant. 
FultZy  for  the  appellee. 

SAMUEI^S,  J.  The  contract  between 
William  Ralston,  Elizabeth  Ralston  and 
David  Ralston,  of  the  date  June  3d,  1819,  is 
vague  and  indefinite  in  regard  to  the  sub- 
jects involved  in  this  suit.  It  seems  from 
the  plat  of  the  land  as  divided  by  that  con- 
tract, that  the  way  provided  thereby  was 
intended  for  the  benefit  of  Elizabeth  Ral- 
ston in  a  small  degree,  and  that  it  was 
highly  important,  if  not  indispensably  nec- 
essary, to  the  enjoyment  of  David  Ralston's 
portion  of  the  land.  William  Ralston  how- 
ever, could  fully  enjoy  the  land  assigned 
him  in  the  partition  without  this  way,  and 
his  interest  therein,  if  any,  must  have  been 
very  small.  In  regard  to  the  acre  of  land 
which    Elizabeth    and    David    respectively 

were  to  convey  to  William,  the  selec- 
435      tion  *was  left  to  Elizabeth  and  David ; 

and  as  they  might  locate  those  acres 
detached  from  each  other  and  in  remote 
and  inconvenient  places,  as  McCue  after- 
wards did,  it  is  difficult  to  perceive  what 
substantial  interest  of  William  Ralston 
could  be  promoted  by  a  specific  performance 
of  the  agreement  in  regard  thereto.  Thus 
the  case  stood  between  the  parties  to  the 
original  agreement.  But  the  relations  of 
those  parties  and  the  condition  of  the  prop- 
erty itself  have  been  since  changed,  and 
other  parties  have  acquired  an  interest  in 
the  subject.  William  Ralston  united  in  the 
deed  of  March  8th,  1829,  conveying  thereby 
all  his  interest  in  the  two-thirds  of  the  land 
held  by  them,  of  which  the  two  acres  in 
question  formed  a  part.  He  made  no 
reservation  of  those  two  acres  nor  of  the 
way,  but  united  in  the  deed  for  the  purpose 
of  enabling  David  and  Elizabeth  to  sell 
and  convey.  He  also  sold  and  conveyed  to 
David  Ralston  the  18  acres  3  roods  and  28 
poles  of  land  lying  south  of  the  creek,  to 
which  part  only  of  all  his  land  the  way 
could  be  of  any  advantage.  He  stood 
quietly  looking  on  when  the  sale  was  made 
to  Pence,  giving  no  notice  of  the  equitable 
claims  now  asserted.  After  all  this,  at  the 
end  of  nearly  twenty  years  from  the  date 
•of  the  original  contract,  and  at  the  end  of 
nearly  sixteen  j^ears  after  his  reversionary 
estate  had  vested  in  possession,  he  filed  his 
bill  for  specific  execution  of  the  contract  in 
regard  to  the  two  acres  of  land  and  in  re- 
gard to  the  way ;  and  this  too  against  Mc- 
Cne,  a  purchaser,  having  no  actual  notice, 
who   had    purchased   of   Pence's  executor. 


whose  testator  had  also  purchased  without 
actual  notice.  Against  each  of  these  pur- 
chasers complainant  makes  out  a  doubtful 
case  of  constructive  notice. 

On  consideration  of  the  whole  case,  I  am 
of  opinion  that  complainant's  claim  is  too 
old  and  stale  to  be  enforced  by  a  court  of 
equity;  that  in  the  beginning  he  had  too 
little  interest  in  the  subjects  now  in 
436  con  trovers  V  *to  call  for  the  interposi- 
tion of  such-  court ;  that  the  change 
in  the  relations  of  the  parties  owning  the 
land,  and  in  the  condition  and  title  of  the 
land  itself,  make  it  improper  to  grant 
the  relief  prayed ;  that  the  deed  of  March 
8th,  1829,  passed  any  claim  complainant 
may  have  had  to  the  two  acres  of  land ; 
that  the  alleged  right  of  way  was  at  first 
of  little  or  no  value  to  complainant,  and 
having  parted  with  the  land  to  which  the 
way  is  said  to  have  given  value,  and  hav- 
ing allowed  the  way  to  be  obstructed  or 
closed  for  years,  it  must  be  held  that  this 
right  of  way,  if  not  entirely  lost,  has  be- 
come a  mere  personal  right.  The  general 
principles  governing  courts  of  equity  in  re- 
gard to  specific  performance  of  contracts 
may  be  found  in  the  cases.  Anthony  v. 
Leftwitch,  3  Rand.  238;  Pigg  v.  Corder,  12 
Leigh  69;  Bryan  v.  Loftus'  adm'r,  1  Rob. 
R.  12. 

I  am  of  opinion  to  reverse  the  decree  and 
dismiss  the  bill,  giving  the  appellant  a  de- 
cree for  the  costs  in  both  courts,  but  with- 
out prejudice  to  the  right  of  the  appellee  to 
the  way  in  the  proceedings  mentioned,  if 
he  have  any  such  right  which  may  be  as- 
serted in  a  court  of  common  law  jurisdiction. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Decree  reversed  and  bill  dismissed. 
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*Peale  v.  Hickle  &  Others. 


July  Term,  1862,  Lewisburr. 

(Absent  Moncure,  J.) 

Bxacotors  and  AdmlnUtrstors— Settlement— Balance  In 
Hands  of  Administrator— Intereet*— Case  at  Bar.-  p 

died  in  1818,  leavinff  a  widow  and  elffht  children, 
all  of  tbem  minors  except  the  eldest,  a  son  who 
qualified  as  administrator.  He  settled  his  admin- 
istration account  in  1826.  when  there  was  in  his 
hands  of  the  personal  estate  9417D,  principal  and 
interest.  The  real  estate  was  a  small  one.  and  all 
the  family  lived  toirether,  the  administrator  man- 

*Bxecutors  and  Administrators— Settlement  of  Ac- 

connts.— In  Leach  v.  Bnckner.  10  W.  Va.  45.  it  Is  said: 
"The  principle  is  well  settled,  that  the  ex  parte  set- 
tlement of  a  fiduciary  Is  only  vrima  facie  correct, 
and  parties  interested  may  file  a  bill  to  surcharge 
and  falsify  the  account  so  settled.  Anderson  v.  Fox, 
2  H.  &  M.  261:  Preston  v.  Gressom,  4  Munf.  110;  New- 
ton V.  Poole,  12  Leiffh  112 :  Peale  v.  IliMe,  9  Or  alt.  497; 
Corbin  v.  Mills.  10  Gratt.  488  ;  Shufirart  ▼.  Thompson. 
10  Leigh  484  :  McGuire  v.  Wright,  18  W.  Va.  fi07." 
See,  in  accord,  cltlng^  the  principal  case.  Seabrlfirht  v. 
Seabriffht,  28  W.  Va.  486,  438. 

See  generally,  monographic  note  on  "Executors 
and  Administrators." 
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affinff  the  estate,  selling  the  crops  and  paying  the 
expenses  of  the  family,  incladinr  the  education 
of  the  children,  out  of  the  proflU  of  the  esute  or 
his  own  means,  with  the  aid  of  their  labor.  This 
was  continued  until  18i6w  Held:  Under  all  the 
circumstances  of  the  case,  the  administrator 
should  not  be  charged  Interest  upon  the  balance 
in  his  hands  ascertained  by  the  settlement  In 
1826,  until  the  breaking  up  of  the  family  in  1846; 
and  he  should  be  charged  Interest  ui>on  the  whole 
amount,  principal  and  interest,  from  that  time. 

This  was  a  suit  instituted  in  the  Circuit 
court  of  Rockingham  county,  by  George 
Hickle  and  Harriet  his  wife,  who  was  Har- 
riet Peale,  and  four  others,  children  of 
Bernard  Peale  deceased,  against  Catharine 
Peale  the  widow,  and  Jonathan  Peale  ad- 
ministrator, and  two  other  children  of 
Bernard  Peale.  The  bill  charged,  that 
Bernard  Peale  departed  this  life  intestate 
in  December  1818,  leaving  a  widow  and 
eight  children ;  that  he  was .  seized  at  the 
time  of  his  death  of  a  valuable  tract  of  land 
in  the  county  of  Rockingham,  containing 
about  one  hundred  acres,  adjoining  upon 
which  there  was  a  valuable  tan-yard,  and 
near  it  about  fifty  acres  of  wood  land;  and 
he  was  possessed  of  a  considerable  personal 
estate,    the    precise   amount    of  which  the 

§laintiffs  had  never  been  able  to  ascertain : 
^hat  the  widow  Catharine  and  Jonathan 
Peale  had  qualified  as  administratrix 
438  and  administrator  of  the  ^estate ;  and 
that  the  latter  was  the  acting  admin- 
istrator, and  took  possession  of  the  whole 
assets  for  the  estate :  That  he  caused  an  in- 
ventory and  appraisement  to  be  returned, 
the  property  in  which  was  valued  at  about 
4500 dollars:  That  there  was  a  large  amount 
of  debts  due  said  estate,  no  part  of  which 
appears  in  the  inventory :  That  at  the  Jan- 
uary court  for  1825,  an  order  was  made  on 
the  motion  of  the  administrator  for  the  set- 
tlement of  his  accounts ;  and  in  the  month 
of  April  1827  the  settlement  was  made  and 
admitted  to  record,  exhibiting  a  balance 
due  the  estate  of  4179  dollars  43^  cents :  That 
this  settlement  was  wholly  ex  parte,  and  is 
the  only  settlement  made  by  the  adminis- 
trator :  That  Jonathan  Peale  was  the  only 
child  of  age  at  the  death  of  their  father ; 
and  having  learned  the  business  of  tanning, 
took  possession  of  the  tan-yard,  and  had 
received  the  profits  arising  from  it  ever 
since :  That  he  also  took  upon  himself  the 
management  of  the  farm;  that  the  widow 
and  all  the  children,  including  Jonathan, 
continued  to  reside  in  the  mansion-house, 
and  by  great  industry  and  economy  she 
was  enabled,  with  the  profits  of  the  farm, 
to  raise  and  educate  her  children,  leaving 
said  Jonathan  in  the  exclusive  enjoyment 
of  the  profits  of  the  tan-yard:  That  they 
continued  to  live  in  this  way  for  ten  or 
eleven  years,  when  Jonathan  having  be- 
come a  man  of  family,  the  widow  Catharine 
employed  her  distributive  share  of  the  per- 
sonal estate  in  building  a  house  on  the 
farm  to  which  she  and  her  children  re- 
moved, leaving  Jonathan  and  his  family 
in  the  exclusive  possession  of  the  mansion- 


house  and  tan-yard,  while  he  continued  to 
manage  the  farm  on  behalf  of  the  said 
Catharine  and  the  other  children :  That  as 
the  children  arrived  at  age  or  married, 
application  was  made  by  them  to  said 
Jonathan  for  their  share  of  the  personal 
estate;  and  although  the  settlement  made 
by  himself  showed  they  were  each  entitled 
to    about    350     dollars,     he     refused 

439  *to  pay  more  than  250  dollars,  and  set- 
tlecl  with  two  or  three  of  them  at  that 

sum:  That  he  had  subsequently  purchased 
the  interest  of  the  heirs  in  the  tan-yard 
property  at  the  reduced  price  of  100  dollars 
a  share. 

The  bill  further  charges  that  the  tan-yard 
was  worth  an  annual  rent  of  100  dollars 
from  the  death  of  Bernard  Peale  to  the  time 
of  its  purchase  by  Jonathan  Peale :  That 
the  chief  products  of  the  farm  had  been 
received  by  Jonathan,  he  supplying-  the 
said  Catharine  with  the  substantial  of  life, 
which,  all  things  considered,  would  not 
perhaps  exceed  in  amount  the  value  of  her 
dower  interest  in  the  real  estate,  no  dower 
having  been  recrularly  assigned  to  her. 

The  bill  further  states,  that  no  vouchers 
were  returned  with  the  account  returned  to 
the  County  court,  and  in  their  absence  the 
plainti£Ps  cannot  say  whether  or  not  said 
settlement  is  correct ;  they  ask  that  the  ad- 
ministrator may  be  required  to  produce 
them,  and  if  any  errors  shall  appear,  that 
they  may  have  leave  to  surcharge  and  fal- 
sify them :  That  they  are  advised  that  a 
commission  of  five  per  cent,  had  been 
improperly  allowed  the  administrator;  that 
he  had  not  settled  his  account  as  the  law 
directs,  and  is  not  entitled  to  any  compen- 
sation :  That  it  will  be  seen  from  said  set- 
tlement that  a  large  sum  has  been  applied 
to  pay  debts  due  from  the  intestate  as  a 
security  for  D.  Ragan,  a  deputy  sheriff: 
That  the  plaintiffs  have  been  informed, 
perhaps  incorrectly,  that  the  bond  upon 
which  said  liability  arose,  is  not  legally 
binding  upon  Bernard  Peale's  estate;  and 
they  therefore  call  upon  the  administrator 
to  furnish  information  on  the  subject,  to 
produce  said  bond  if  in  his  possession,  or 
if  not  in  his  possession,  to  cause  it  to  be 
produced,  that  its  validity  may  be  tested. 
And  making  Jonathan  Peale  in  his  own 
right  and  as  administrator  of  Bernard 
Peale,  Catharine  Peale,  widow  of  said 

440  Bernard,  and  the  other  ^children, 
who  are  not  plaintiffs,  parties  de- 
fendants to  the  bill,  they  pray  for  a  settle- 
ment of  Jonathan  Peale 's  account  of 
administration  upon  the  estate  of  Bernard 
Peale;  and  also  that  he  be  required  to  ren- 
der an  account  of  the  rents  and  profits  of 
the  tan-yard  for  the  time  he  has  occupied 
it;  and  that  commissioners  be  appointed  to 
assign  the  widow  her  dower  in  the  real 
estate,  and  to  divide  the  remainder  among 
the  children  ;  and  for  general  relief. 

Jonathan  Peale  answered  the  bill.  He 
admits  the  property  of  which  Bernard  Peale 
died  possessed,  as  stated  in  the  bill,  except 
as  to  its  value ;  that  there  were  debts  due 
the  estate  not  stated  in    the  inventory,  but 
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ttjs  they  were  all  embraced  in  the  settle- 
ment made;  sajs  that  after  the  stock  in 
the  tan-yard  was  sold,  he  took  possession 
of  the  tan -yard,  and  conducted  it  for  his 
own  benefit,  except  as  is  afterwards  stated ; 
and  that  so  conducting-  it,  he  kept  no  ac- 
coant  of  the  profits.  He  admits  that  they 
all  lived  tog^ether,  until  his  mother  built 
the  house  on  the  farm :  That  the  house  was 
built  in  part  by  means  of  her  interest  in 
tfae  personal  estate,  that  interest  haying 
been  reduced  however,  by  the  amount  that 
she  had  retained  at  the  appraised  price, 
which  was  455  dollars  90  cents;  that  the 
house  and  outhouses  cost  about  1600  dollars, 
and  the  balance,  after  applying  her  said 
interest,  he  paid  himself. 

He  says  that  the  personal  estate,  as  shown 
bj  the   account   settled,  amounted  in  1826, 
to  4179  dollars  4^  cents.     That  the  farm,  at 
bis  father's    death,    was   not    worth  more 
than  1666  dollars  66  cents,  the  sum  he  gave 
for  it   in    payments,    when    land    bore    a 
higrher  price    than    it  then  did.     That  the 
tan-yard  lots  were   not    worth   more  in  his 
opinion  than    800  dollars,  and  he  had  never 
heard   them   estimated   at  more  than  1000 
dollars ;  the  wood  land   was   worth   150  dol- 
lars, and  there  were   two   slaves   who  were 
appraised  at  350  dollars.     These  were 
441     *ali  the  means   for  the  support  of  his 
mother  and  eight  children,  all  younger 
than   the    defendant,    who  was  twenty-one 
years  old   in    Januar3^    1818.     That   in-  his 
opinion  the  farm  would  not  have  rented  for 
more  than  60  or  70  dollars   a   year,  the  tan- 
yaxd   lots    and    improvements    thereon    for 
abont   50   dollars,    the   slaves  for  30  dollars 
per  year,  and   the    wood  land    for  little  or 
nothing;  but  that   it   was   his  father's  ex- 
press desire  on  his  death  bed,  that  the  fam- 
ily should  be   kept   together ;  a  wish  which 
the  defendant  felt   every  desire  to  carry  in- 
to effect.     He  knew  full  well  that  the  inter- 
est of  his  mother  and  the   children  was  not 
of  itself    sufficient   to  support  and  educate 
them,  but  he   believed   that   they  could  aid 
towards    that  end,    and  he  determined  that 
whatever  deficiency  arose  should  be  supplied 
by  himself,   and  for  that   purpose   he   car- 
ried on    the    tan-yard   exclusively  for  him- 
self,   taking   therefrom  from  time  to  time, 
whatever    was    required    for    the  wants  of 
the  family;  and  at   his  mother's   request, 
be  managed  the  farm   and  applied  the  pro- 
ceeds  to   the   support  of  the  family.     That 
he  either  from  the   proceeds  of  the  farm  or 
ont  of  his  own  means,    aided    by    their  in- 
dustry and  economy,    provided  for  the  sup- 
port  of    the    family,    paid  all  their  bills  at 
the  stores,    educated    them,    and  furnished 
and  maintained  them  as  respectably  as  other 
joung*  ladies  in    the  neighborhood ;  and  in 
this  way    paid    them   at  least  10  per  cent, 
and  perhaps   more,  on  their   interest  in  the 
estate.     He    insisted   that   he  was  properly 
allowed  commissions,  as   the    account    was 
settled  under  an  order  of  the  court  and  re- 
tnmed   to  court   within   six   months   after 
the  expiration  of  the  two  years  required  by 
the   law;  and    moreover,    that  it  was  then 
too   late   to  raise  the  question,  as  fully  ten 


I  years  had  elapsed  since  the  youngest  of  the 
children  attained  the  age  of  twenty-one ; 
and  he  relied  upon  the  statute  of  limitations 
to  protect  him  against  all  attempts  to  set 
aside  that  settlement.  He  stated  that 
442  the  dower  of  *his  mother  had  been 
laid  off  and  assigned  to  her  by  com- 
missioners appointed  by  the  County  court, 
and  their  report  had  been  approved  by  the 
court ;  and  he  insisted  it  ought  not  now  to 
be  disturbed.  That  as  to  the  money  paid 
for  Ragan,  he  had  been  sued  and  employed 
counsel  and  made  efforts  to  defend  the  case, 
but  it  was  in  vain,  and  judgments  were 
rendered  against  him:  And  he  stated  two 
or  three  small  debts  due  to  the  estate  which 
had  not  been  introduced  into  the  settlement 
of  the  account  in  1827,  and  also  some  pay- 
ments which  he  had  subsequently  made. 
And  he  insisted  that  in  1840,  an  agreement 
had  been  made  between  the  plaintiffs  and 
himself,  whereby  they  were  each  to  receive, 
when  they  ceased  to  be  supported  as  herein 
before  stated,  the  sum  of  250  dollars  for 
their  interest  in  the  personal  estate ;  that 
being  about  the  amount  of  the  principal 
due  to  them  according  to  the  settled  ac- 
count ;  the  rents  and  interest  going  to  their 
support.  And  that  he  was  always  ready 
and  willing  to  pay  this  amount  to  each  of 
them  who  had  not  received  it. 

A  large  mass  of  testimony  was  taken  in 
the  cause,  having  relation  chiefly  to  the 
manner  in  which  the  family  were  sustained. 
It  is  reviewed  by  the  judge  who  delivered 
his  opinion  in  the  cause,  and  need  not  be 
further  stated. 

Under  an  order  of  the  court  made  in  1849, 
a  report  of  the  administration,  of  Jonathan 
Peale    upon    the   estate   of  Bernard  Peale, 
was  made  by   a  commissioner,  from  which 
it   appeared    that   there   was  due  from  the 
administrator  on  the   1st  day  of  July  1826, 
the  sum  of  3012  dollars  \}^  cents  of  princi- 
pal, and  1194  dollars  52  cents  of  interest, 
equal   to  4206  dollars  53^:^  cents.     To  this 
report  there   were    no   exceptions,    but  the 
commissioner   submitted    to    the   court  the 
question  whether  the  administrator  should 
pay  the  interest.     He  also  made  three  spe- 
cial statements  at   the   instance  of  the  ad- 
ministrator. 
443         *The  cause  came  on   to  be  heard  in 
October  1850,  when  the  court  held  that 
Jonathan    Peale,  the  administrator,  should 
account    for  the  sum    of   4206   dollars    533^ 
cents,    with  interest  on  the  principal  from 
the  1st  day  of  July  1826 ;  and   holding   that 
the    widow's   thirds  and  the  share  of  three 
of  the  children  had  been    paid,    he   gave   a 
decree  in  favor  of  four  of  the  plaintiffs,  each 
for  the  sum  of  350  dollars  54  cents,    with 
interest  on  251  dollars,  a  part  thereof,  from 
the  1st  day  of  July  1826,    until    paid.     And 
commissioners  were  appointed  to  divide  the 
land,    except  the  tan-yard  property,    which 
had    been    purchased   by    Jonathan    Peale, 
amongst   the    eight    children.     From    this 
decree  Jonathan  Peale  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

Price,  for  the  appellant. 
Fultz,  for  the  appellee. 
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L/EE,  J.  The  first  and  sixth  errors  which 
are  assig'ned  in  this  case,  are  that  the  suit 
was  broug^ht  against  Catharine  Peale  in  her 
character  of  widow  and  relict  of  Bernard 
Peale,  and  not  as  administratrix,  and  that 
the  decree  of  the  court  is  several  against 
the  appellant,  whereas  it  should  have  been 
against  him  and  the  said  Catharine,  jointly. 
The  bill  it  is  true,  in  naming  the  parties 
prayed  to  be  made  defendants  in  the  cause, 
does  not  specially  designate  her  as  adminis- 
tratrix, and  in  that  capacity  as  well  as  in 
that  of  widow,  ask  that  she  be  made  a 
party ;  but  it  does  allege  that  she  and  the 
appellant  qualified  as  administratrix  and 
administrator.  The  whole  assets  of  the 
estate  came  to  the  hands  of  the  appellant, 
and  he  exercised  exclusive  control  over  them 
and  disposed  of  them  without  interference 
on  the  part  of  the  administratrix.  It  is 
not  pretended  that  the  latter  received  any 
part,  or  that  she  is  liable  as  for  any  received 
and  disbursed  by  her.  It  is  true  that  hav- 
ing united  in  the  administration  bond 

444  *with  the  appellant,  she  would  under 
the  decisions  of  this  court  in  the  cases 

of  Morrow's  adm'r  v.  Peyton's  adm'r,  8 
Leigh  54,  and  Boyd's  ex'ors  v.  Boyd's  heirs, 
3  Gratt.  113,  be  liable  as  security  for  the 
said  appellant  for  any  assets  received  and 
disposed  of  by  him ;  yet  if  the  distributees 
were  content  to  take  a  decree  against  him 
alone  for  the  amounts  respectively  due 
them  and  for  which  he  was  liable  primarily 
as  principal,  surely  it  is  not  for  him  to  com- 
plain that  the  decree  was  surrendered.  If 
Mrs.  Peale  had  been  dead,  it  would  not  have 
been  necessary  to  make  her  representative 
a  party;  Wills'  adm'r  v.  Dunn's  adm'r,  5 
Gratt.  384 ;  nor  does  it  seem  to  be  error  to 
omit  her  as  such,  though  living,  under  the 
circumstances  of  this  case. 

Another  objection  taken  by  the  appellant 
is,  that  the  decree  was  rendered  without 
regard  to  the  payments  proved  to  have  been 
made  by  him  to  the  appellees  at  different 
times,  and  which  are  thus  disallowed  by 
the  court.  The  evidence  in  relation  to  such 
supposed  payments  is  extremely  vague  and 
uncertain.  Small  amounts  appear  to  have 
been  occasionally  advanced  by  the  appellant 
to  his  sisters  or  some  of  them,  but  they 
would  appear  to  have  been  in  the  nature  of 
gratuities,  or  it  may  be  were  intended  as 
an  acknowledgment  of  and  compensation 
for  sewing  and  other  services,  which  appear 
to  have  been  cheerfully  rendered  by  them  to 
their  brother  and  his  family.  It  can 
scarcely  be  considered  that  they  were  in- 
tended by  the  appellant  at  the  times  thej' 
were  made,  as  payments  on  account  of  the 
distributive  shares  due  them  of  their  father's 
estate.  He  produced  no  account  of  any  such 
payments  before  the  commissioner,  and  it 
is  to  be  presumed  that  he  kept  none,  evi- 
dently not  regarding  them  himself  as  mat- 
ters to  be  remembered  or  set  up  when  he 
came  to  pay  over  to  his  sisters  their  shares 
of  the   estate.     The   amounts    proved 

445  are  inconsiderable   and  *very   imper- 
fectly ascertained,  and  the    appellant 

took   no   exception   to   the   commissioner's 


report  in  which  the  amount  for  which  he 
was  liable  according  to  his  mode  of  statin |; 
the  account  was  determined,  without  allow- 
ing  him  credit  for  any  such  payments. 
Upon  the  whole,  I  think  that  the  court  vras 
right  in  disregarding  them,  and  that  thej 
were  properly  disallowed. 

An  ex  parte  settlement  made  by  an  ad- 
ministrator of  his  account  as  such  with  the 
court  by  which  he  was  appointed,  though 
not  final  or  conclusive,  is  yet  prima  facie 
evidence  of  its  correctness  till  the  contrary 
is  shown.  It  forms  no  barrier  to  a  bill  in 
equity  specifying  errors,  whether  of  la'w  or 
of  fact,  and  impugning  the  settlement  upon 
that  ground.  The  parties  interested  may 
surcharge  such  a  settled  account  by  specify- 
ing items  for  which  credit  should  be  given, 
but  which  are  omitted,  or  may  falsify  by 
pointing  out  charges  improperly  made.  It 
is  impossible  for  the  administrator,  tinder 
general  charges  not  specifying  errors,  to 
defend  himself  properly,  if  the  plaintiff  may 
come  at  the  hearing  with  proof  of  those 
errors  of  which  the  defendant  has  t>efore 
heard  nothing.  And  not  only  the  duty  of 
specifying  errors,  but  also  the  onus  pro- 
bandi,  devolves  on  the  party  complaining. 
The  court  will  take  it  as  a  stated  account 
and  establish  it,  unless  errors  be  alleged 
and  proven.  1  Madd.  Ch.  103;  Stonghton 
V.  Lynch,  2  John.  Ch.  R.  209;  Nimnto's 
ex'ors  V.  Commonwealth,  4  Hen.  Sl  Munf. 
57;  Atwell's  adm'r  v.  Milton,  Id.  253;  New- 
ton V.  Poole,  12  Leigh  112.  And  if  no  evi- 
dence be  exhibited  to  surcharge  or  falsify 
the  account,  and  nothing  improper  in  it  is 
disclosed  by  the  answer,  the  court  will  not 
refer  the  case,  but  the  bill  will  be  dismissed. 
Wyllie  V.  Venable's  ex'or,  4  Munf.  369.  And 
it  would  seem  that  where  specific  charges 
are  made,  the  enquiry  will  not  be  opened 
beyond  the  special  matter  charged,  though 

the  bill  may  contain  a  general  charge 
446      and  a  prayer  for  a  *full  account.     Con- 

sequa  v.  Fanning,  3  John.  Ch.  R.  587 ; 
S.  C,  17  John.  R.  511.  In  this  case  the 
bill  called  for  the  production  of  the  sale 
bills  and  vouchers  on  which  the  settlement 
was  made,  and  asked  leave  to  surcharge 
and  falsify,  if  errors  should  appear  upon 
their  production ;  but  the  only  items  com- 
plained of  in  the  account  as  it  appeared, 
and  which  were  specified,  are  the  allow- 
ance of  a  commission  of  five  per  centum  to 
the  appellant,  upon  the  ground,  as  alleged, 
that  not  having  made  the  settlement  within 
the  time  prescribed  by  law,  he  was  not  en- 
titled to  any  compensation ;  and  the  i>ay- 
ments  made  on  account  of  the  liability  of 
the  decedent  as  security  for  one  Ragan,  a 
deputy  sheriff;  the  bill  alleging  that  the 
complainants  had  been  informed,  perhaps 
incorrectly,  that  the  bond  on  which  said 
liability  was  founded  was  not  binding 
upon  the  estate,  and  calling  upon  the  ap- 
pellant to  furnish  information  upon  the 
subject.  With  regard  to  the  complaint  that 
the  commission  had  been  improperly  al- 
lowed, there  seems  to  have  been  no  foun- 
dation for  it  whatever.  The  act  of  the 
16th   of   February   1825    (Supp.   Rev.    Code 
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1819,  p.  215).  provided  (|  8,  p.  217),  that  it 
shoald   be    the   duty   of  every   executor  or 
administrator      theretofore     appointed     to 
apply  to  the  court  to  appoint  commissioners 
for  the   purpose  of  stating  and  settling  his 
accounts   within    two   years   from  the  com- ! 
mencement  of  the  act,  and  also  to  cause  his ! 
accounts  to  be  so  settled  within  six  months  [ 
after   such    order   should    be   procured,    on  j 
pain   of  forfeiting   all  right  to  commission 
or  compensation  for  administering  so  much 
of  the   estate   as  should  not  have  been  set- 
tled agreeably  to  the  provisions  of  that  act. 
By  the    12th    section,    the   act  of    the  19th 
of  February  1823  was  repealed,  and  the  law 
declared    thenceforth   to  be  as  if   that  act 
had   never   passed.     It   appears    that    Ber- 
nard   Peale   died   and     the    administrators 
qualified    in    1818,    and  the  settlement  was 
returned     to    the    court  and  ordered 
447      *to   be     recorded   at   the    April   term 
1827 ;  so  that  it   was  made  within  the 
time  prescribed  by  the  act. 

With    regard   to   the  other  supposed  error 
in   the   account,   the  allowance  of  the  pay- 
ments  made   on   account  of  the  liability  of 
the  estate    for  Ragan,  the  deputy  sheriff,  it 
was   not    directly   charged  as  such,  and  the 
bill  alleged  that  the  information   on   which 
it  was   suggested  might  be  incorrect,   and 
called   on    the   appellant  to  give  the  proper 
information    in   regard  to  it.     He  did  so  in 
his  answer,  stated  that  he  made  the  proper 
defence,    but   the  court  had  decided  against 
the  estate,    and   what   he   had  paid  he  was 
compelled    to  pay  under  the  adjudication  of 
the  court ;  and  there  was  no  evidence  upon 
which  to  question  the  correctness  of  his  an- 
swer upon  this  subject.     I  think,  therefore, 
that  the  order  of  reference  made  on  the  I5th 
of  May    1849   was    perhaps    too    broad    in 
driving   the   complainants  the  right  to  sur- 
charge and  falsify  generally  the  settlement 
of  July  1826  before  the  commissioner,  and 
that  the  settlement  and  account  which  he 
was  directed  to  make  should  have  been  re- 
stricted to  the  correction  of  any  errors  appar- 
ent on  the  face  of  the  former  settlement,  and 
the  bringing  into    the  account  the  matters 
which  were  admitted  in  the  appellant* s  an- 
swer not  to  be  embraced  in  it.     But  this  is 
not  material,  because  the  commissioner,  to 
whom   the  case   was  referred  by  the  court, 
has  not   exceeded  the  limits  within  which, 
as   I   think,    the   power  of  correcting    the 
settlement  of  1826  might  be  properly  exer- 
cised ;  and  has,  by   his  mode  of  stating  the 
account,    ascertained  an   amount  to  be  due 
the  estate   from  the  appellant,  not  varying 
much   from  that  of  the  commissioner  of  the 
County    court,    in    tHe   settlement   of   July 
1826;   and     to    this     report    no     exception 
whatever  has  been   taken.     I  think,    there- 
fore,   the  balance   ascertained  to  be  due  on 
the    1st   July   1826  by  commissioner  Tams, 
was     properly    adopted    by    the    court    as 
the     basis    of  the    decree    which    it    pro- 
nounced. 
448         *It    is   contended   by  the  appellant, 
however,    that   the   matter  in  contro- 
versy between  himself  and  the  complainants 
was  adjusted  by  an  agreement  made  in  1840, 


that  each  would  receive  the  sum  of  250  dollars 
in  full  of  her  distributive  share  when  she  left 
the  family ;  and  he  relies  upon  the  deposition 
of  Samuel  Newman  as  fully  establishing 
this  agreement.  It  appears,  however,  that 
Newman  was  the  security  in  the  adminis- 
tration bond ;  for  although  that  bond  is  not 
exhibited,  nor  the  fact  of  his  suretyship 
directly  proven,  yet  when  an  exception  is 
taken  to  his  testimony,  and  that  reason 
assigned,  a  formal  response  is  filed  to  the 
exception  by  the  appellant's  counsel,  in 
which  the  fact  of  such  suretyship  is  not 
denied  or  questioned ;  but  a  reason  sug- 
gested why  he  was  not  thereby  disqualified 
as  a  witness.  So  that  it  must  be  taken  as 
admitted  that  he  was  in  fact  such  suret3', 
and  his  testimony  is  excepted  to  as  that  of 
a  witness  interested  and  incompetent.  It 
is  answered,  however,  that  the  settlement 
was  made  in  1826,  and  that  Evelyn,  the 
youngest  child,  became  of  age  in  1837,  and 
thus  that  more  than  ten  years  had  elapsed 
since  the  cause  of  action  had  accrued,  and 
since  the  youngest  child  became  of  age,  and 
therefore  that  Newman  would  be  protected 
by  the  statute  of  limitations  against  any 
liability  on  the  adtninistration  bond,  and  is 
therefore  no  longer  interested,  and  his  com- 
petency as  a  witness  is  restored.  I  do  not 
deem  it  necessary,  however,  to  stop  to 
consider  this  point,  because  I  do  not  re- 
gard the  testimony  of  this  witness  as  satis- 
factorily establishing  such  an  agreement 
as  that  contended  for.  It  is  vague  and  in- 
definite, proving  rather  a  conversation  and 
discussion  in  relation  to  the  matter,  than 
any  formal  or  positive  agreement,  and 
one  of  the  appellees,  Mrs.  Hickle,  the  wit- 
ness himself  states,  was  not  present,  though 
he  understood  she  was  either  in  the  house 
or    expected    there;  and,    indeed,    there    is 

no  sufficient  consideration  shown 
449      *for  such   an  agreement,  had  it  been 

more  clearl3'  shown,  to  make  it  bind- 
ing upon  the  appellees.  I  dismiss  it,  there- 
fore, without  further  consideration. 

The  last  question  to  be  considered  is  that 
of  the  allowance  of  interest  on  the  distrib- 
utive shares,  and  from  what  time.  It  ap- 
pears very  manifest  that  the  family 
remained,  and  were  kept  together  after  the 
death  of  Bernard  Peale,  by  the  mutual  un- 
derstanding and  consent  of  all  the  children 
as  soon  as  they  successively  became  old 
enough  to  take  thought  on  the  subject,  and 
for  the  common  benefit  and  advantage  of 
all,  in  conformity  to  the  wish  to  that  effect 
expressed  by  the  father  in  his  last  illness. 
The  appellant  being  the  oldest  son,  and 
perhaps  the  only  child  that  was  of  age  at 
the  death  of  the  father,  naturally  became 
the  head  of  the  family,  subject  to  the  ad- 
visory influences  of  the  mother,  and  he 
seems  to  have  stood  in  loco  parentis  towards 
his  sisters  as  long  as  they  remained  united 
and  in  harmony.  Under  his  care  and 
good  management  an  estate  of  inconsider- 
able value  was  made  to  yield  ample  means 
for  the  comfortable  support  of  quite  a  large 
family.  The  sisters  were  most  carefully 
tended,    raised   and    educated   through  his 
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kind   and  generous    provision     for    them,    personal   estate,    and   their  portion   of  the 


doubtless  aided  by  the  affectionate  care  of 
their  excellent  mother.  They  appear  to 
have  been  denied  nothing  that  was  nec- 
essary for  their  health,  comfort  and  hap- 
piness, and  nothing  that  was  required  by 
their  associations  or  the  customs  of  the 
highly  respectable  circle  in  which  they 
moved.  Ample  provision  was  made  for 
their  wardrobe,  and  that  it  should  be  such 
as  was  proper  and  becoming.  Unlimited 
credit  was  given  them  upon  the  appellant's 
account  at  the  stores  in  which  he  dealt, 
and  the  apcounts  were  paid  without  any 
objection  being  made  to  their  amount; 
and  presents  wefe  made  them  from  time 
to  time  by  their  brother,  in  articles  use- 
ful or  agreeable  to  them.  Ample  provi- 
sion was  made  to  enable  them  to 
450  *visit  their  friends  and  acquaintances 
at  pleasure,  and  to  receive  and  enter- 
tain   their  company   in   a   hospitable    and 


rent  of  the  farm  and  tan-yard,  and  the  hire 
of  the  two  slaves  over  and  above  the 
services  rendered  by  them  in  the  family, 
whilst  they  remained  with  and  were  sup- 
ported by  him ;  and  that  during  that  period, 
he  ought  not  to  be  charged  with  interest 
upon  their  distributive  shares  of  the  per- 
sonal estate. 

I  am  of  opinion  therefore  that  the  court 
erred  in  giving  interest  on  the  distribn* 
tive  shares  of  the  appellees  from  the  date  of 
the  settlement  in  July  1826,  but  that  each 
share  (without  discriminating  between 
principal  and  interest)  should  bear  interest 
from  the  time  at  which  the  appellee  ceased 
to  remain  with  and  to  be  supported  by  the 
appellant,  which,  as  well  as  I  can  deter- 
mine  from  the  record,  was  about  the  1st  of 
July  1846 ;  and  that  therefore  the  decree  of 
the  Circuit  court  should  be  reversed  with 
costs   to  the   appellant,    and  a  decree  no'w 


becoming   manner.     All   this  was  done,  or  entered   in   favor  of  each  of  the  four  appel- 


very  nearly  so,  out  of  the  products  of  the 
industry,  skill  and  judicious  management 
of  the  appellant ;  for  their  mother  had  very 
little  means  to  spare  to  be  applied  to  their 
support.  Indeed,  it  would  seem  that  her 
share  of  the  personal  estate  of  her  husband 
must  have  been  mainly  expended  in  the 
construction  of  the  house  which  she  built, 
or  at  least  a  large  portion  thereof  was  so 
applied.  It  is  undoubtedly  true,  as  show- 
ing evidence  in  the  cause,  the  appellant's 
sisters  were  very  meritorious  girls,  eco- 
nomical, thrifty  and  industrious,  and  that 
while  he  was  discharging  the  duties  of  a 
good  brother  towards  them,  and  supplying 
the  place  of  their  deceased  father  to  the 
full  measure  of  his  ability,  they,  on  their 
part  were  by  no  means  remiss  in  the  perform- 
ance of  all  the  kind  offices,  and  rendering 
all  the  services  due  from  them  as  affec- 
tionate sisters  and  members  of  one  family. 
They  no  doubt  did  good  service,  and  gave 
their  brother  and  his  family  much  neces- 
sary and  valuable  aid  in  the  economical 
arrangements  of  the  household.  But  it  can 
hardly  be  thought  that  six- girls  could  be  at 
the  same  time  usefully  or  profitably  em- 
ployed in  a  family  not  larger  than  that  of 
the  appellant,  and  most  or  much  of  their 
time  was  no  doubt  spent  in  work  for  their 
own  use,  or  to  gratify  their  own  fancy  and 
taste.  It  is  very  clear  they  never  stood  on 
the  footing  of  hired  girls,  but  were  in  all 
respects  treated  as  cherished  members  of 
the  family,  with  all  the  rights  and  privi- 
leges as  such,  and  with  all  the  comforts 
which  they  probably  would  have  enjoyed  if 
their  father  had  lived. 

After  a  careful  perusal  of  the  testimony 
in  the  case,  voluminous  as  it  is  and  em- 
bracing somewhat  conflicting  opinions  and 
varying  estimates  of  different   witnesses, 

I  cannot  resist  the  conclusion  that, 
451      considering   *the     manner   in   which 

the  sisters  were  raised,  educated  and 
maintained  by  their  brother,  it  cannot  be 
an  unreasonable  pretension  on  his  part  to 
claim  that  he  should  be  allowed  the  mod- 
icum   of  interest  on   their  shares  of   the 


lees,  Hickle  and  wife,  Amanda  M.,  Caro- 
line and  Evelyn  B.  Peale,  for  the  sum  of 
350  dollars  54  cents,  with  interest  thereon 
from  the  1st  day  of  July  1846,  till  paid; 
and  that  the  cause  should  be  remanded  to 
the  Circuit  court  to  dispose  of  the  question 
of  costs  reserved  by  that  court,  and  also 
the  report  of  the  commissioners  appointed 
to  assign  the  widow's  dower  and  divide  the 
real  property  among  the  heirs. 

The  other  judges  concurred  in  the  opin- 
ion of  Lee,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion  that  the  Circuit 
curt  erred  in  giving  interest  upon  the  dis- 
tributive shares  due  the  appellees,  George 
Hickle  and  wife,  Caroline  Peale, 
452  ^Amanda  M.  Peale  and  Evelyn  B. 
Peale,  from  the  appellant,  as  admin- 
istrator of  the  estate  of  Bernard  Peale, 
from  the  1st  of  July  1826,  the  time  of  the 
settlement  by  the  appellant  of  his  account 
as  such  administrator  as  aforesaid,  with 
the  commissioner  appointed  by  the  County 
court  of  Rockingham  for  that  purpose; 
and  that  in  lieu  thereof,  it  should  have  al- 
lowed interest  on  the  gross  amount  of  each 
distributive  share,  (without  discriminat- 
ing between  principal  and  interest,)  from 
the  time  at  which  the  said  appellees  ceased 
to  reside  with  and  to  be  supported  by  the 
appellant,  which  time  may  be  assumed  to 
be  the  1st  of  July  1846. 

Therefore  it  is  adjudged,  ordered  and 
decreed,  that  the  said  decree  be  reversed 
and  annulled  so  far  as  it  relates  to  the 
amounts  required  to  be  paid  by  the  appel- 
lant to  the  appellees,  Hickle  and  wife,  c5ar- 
oline,  Amanda  M.  and  Evelyn  B.  Peale, 
with  interest  thereon  as  aforesaid,  and  that 
the  said  appellees  do  pay  unto  the  appel- 
lant his  costs  by  him  in  the  prosecution  of 
his  appeal  in  this  court  expended.  And 
this  court,  proceeding  to  pronounce  such 
decree  touching  the  matter  aforesaid  as 
the  said  Circuit  court  ought  to  have  ren- 
dered, it  is  adjudged  and  ordered  that  the 
appellant  do   pay   to   the  appellees,  Hickle 
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and  wife,  the  sum  of  350  dollars  54  cents, 
with  le^fal  interest  thereon,  from  the  Ist 
day  of  Jul  J  1846  tii;  paid ;  that  said  appel- 
lant do  pa  J  to  the  appellee,  Caroline  Peale, 
the  snm  of  350  dollars  54  cents,  with  leg^al 
interest  thereon,  from  the  Ist  day  of  Jnly 
1846  till  paid;  that  the  appellant  do  pay  to 
the  appellee,  Amanda  M.  Peale,  the  snm  of 
350  dollars  54  cents,  with  legal  interest 
thereon,  from  the  1st  day  of  July  1846  till 
paid,  and  that  the  appellant  do  pay  to  the 
appellee,  Evelyn  B.  Peale,  the  sum  of  350 
dollars  54  cents,  with  legal  interest  thereon, 
from    the    Ist    day    of   July    1846  till  paid. 

And  it  is  further  adjudged  and  or- 
453      dered   that   in    all   other  things   *the 

said  decree  be  affirmed.  And  this 
cause  is  remanded  to  the  said  Circuit  court, 
that  it  may  dispose  of  the  question  of  costs 
reserved  by  it  until  the  final  decision  of 
the  cause  in  the  said  Circuit  court,  and  for 
such  action  as  may  be  necessary  and  proper 
in  the  premises  growing  out  of  so  much  of 
said  decree  as  relates  to  the  assignment 
of  dower  to  the  widow,  and  the  partition 
of  the  real  estate  of  the  said  Bernard  Peale 
among  his  heirs  at  law,  and  for  further 
proceedings  therein  to  be  had.  Which  is 
ordered  to  be  certified  to  the  said  Circuit 
court. 


454         *Niday  v.  Harvey  &  Co.  &  alt. 

July  Term,  1862,  Lewisbarsr. 
(Absent  Allsn*  and  Samubus,  Js.) 

I.  Re«  Jodlcatet— Clslm  Hade  In  Answer  Having  No 
Caooectlon  with  Relief  Sought— Does  Not  Conclude 
the  Qaeatlon  When  Set  Up  In  Cross  BUI.— A  claim  Is 
made  in  the  defendant's  answer,  but  has  no  con- 
nection with  the  relief  souffbt  in  the  bill,  and  is 
not  necessary  to  be  decided  in  decidinff  upon  tbe 
case  so  made  in  the  bill.  Thouffta  tbe  court  in  its 
decree  expresses  an  opiuion  In  favor  of  the  defend- 
ant, this  decree  does  not  conclude  the  question 
when  it  Is  afterwards  set  up  by  the  defendant  by 
a  cross  bill  in  the  cause. 

3.  Partnership*— Bond  Olven  for  Simple  Debt  by  One 
Partner  after  Dlssolatlon^— Release  ef  Other  Partner. 
—Whether  a  bond  and  deed  of  trust  to  secure  it, 
flTen  by  a  partner  after  the  dissolution  of  the 
partnership,  for  a  simple  contract  debt  of  the 
partnership,  releases  the  other  partner  in  equity, 

Vcnos  Au^Bir  had  made  a  decree  in  the  cause  in 
the  court  below 

Htts  Jndlcata.— Upon  this  question  the  principal 
case  is  dted  and  followed  in  Tarter  v.  Wilson,  95  Va. 
24, 27  S.  E.  Rep.  818.  See  also,  Fishbume  v.  Ferffu- 
son.  85  Va.  321.  7  S.  E.  Rep.  361 ;  Blackwell  y.  Brag-flr, 
f8Va.5S9. 

tPartnershlps— Bond  Olven  for  5lniple  Debt  by  One 
Pwtaer  after  Dlssotatlon— Bffeet  as  to  the  Partner.— in 
the  principal  case  it  is  held  that  whether  a  bond 
ffiren  by  one  partner  after  dissolution,  for  a  simple 
contract  debt  of  the  partnership,  releases  the  other 
partner  in  equity,  depends  upon  the  intention  of 
the  parties.  See,  citinff  the  principal  case,  Kam  y. 
Blackford,  l  Va.  Dec.  846  :  McArthur  y.  Chase,  IS 
Gratt.  7M:  Meade  v.  Griffsby,  2ftaratt.  016,  and  note: 
/(Hft-noU  to  Steptoe  y.  Pollard,  SO  Oratt  689. 


depends  upon  the  intention  of  the  parties  in  giyinr 
and  taklnff  them;  and  this  intention  may  be  ascer- 
tained from  the  attendant  circumstances. 
3.  Depositions— Pallnre  of  Justice  of  Peace  to  Forward 
to  Clerk— Effect.— A  justice  of  the  peace  hayiuflr 
failed  to  forward  a  deposition  taken  by  him  to  the 
clerk  of  the  court  in  which  the  cause  is  pendluff. 
and  the  cause  havinff  been  heard  and  decided 
without  it,  is  no  ffronnd  for  a  bill  of  reyiew. 

David  Nidaj,  in  November  1835,  exhib- 
ited his  bill  in  the  Circuit  Superior  court 
of  law  and  chancery  for  the  county  of 
Botetourt,  against  John  M.  Harvey  &  Co., 
George  W.  Wilson,  trustee,  and  others, 
praying  an  injunction  to  the  sale  of  real 
and  personal  property  which  had  been  con- 
veyed by  John  Wood,  one  of  the  defendants, 
to  Wilson  in  trust  to  secure  a  debt  due 
from  him  to  Harvey  A  Co. ,  and  which  prop- 
erty was  then  advertised  by  the  trustee  for 
sale.  An  injunction  was  granted;  but 
Harvey  &  Co.  and  their  trustee  disregard- 
ing it,  made  sale  of  the  property.  Niday 
then  filed  a  supplemental  bill  to  have  said 
sale  set  aside.  The  pleadings  and  proofs 
make  the  following  case : 

455  »In   the  fall  of  1833  John  Wood  pur- 

chased  a  tract  of  land  from  James 
Wiley,  paid  part  of  the  purchase  money  and 
took  his  bond  for  the  title.  Upon  this 
tract  of  land  he  afterwards  erected  a  fur- 
nace. Subsequently  Niday  entered  into 
partnership  with  him  upon  the  following 
terms :  To  advance  700  dollars  and  pay  one- 
half  the  expense  of  conducting  the  busi- 
ness, in  consideration  whereof  he  was  to 
have  half  the  property  and  to  receive  one- 
half  the  profits. 

The  partnership  was  dissolved  in  August 
1834,  upon  the  following  terms :  Wood  was 
to  take  all  the  partnership  property  and 
pay  all  the  debts,  and  refund  to  Niday  the 
advances  which  had  been  made  by  him, 
amounting  to  1091  dollars  46  cents.  To 
secure  the  performance  of  these  conditions 
on  his  part,  he  assigned  to  Niday  the  title 
bond  of  James  Wiley,  and  executed  a  deed 
conveying  to  Andrew  Taylor  in  trust  cer- 
tain personal  property  for  the  purposea 
aforesaid. 

On  the  4th  day  of  October  1834,  subse- 
quent to  the  transactions  just  mentioned. 
Wood  conveyed  his  lands  and  a  quantity 
of  personal  property  to  Wilson,  in  trust  to 
secure  a  debt  of  2485  dollars  5  cents  due 
from  him  to  Harvey  &  Co.,  also  an  account 
which  Wood  was  to  have  with  them  for 
goods,  wares  and  merchandise  which  they 
agreed  to  furnish  him  for  twelve  months 
then  to  come.  And  upon  his  failure  to  pay 
the  said  bond  with  interest  from  the  date 
of  the  deed  within  twelve  months,  and  all 
that  may  be  due  them  upon  the  running 
accounts  at  the  expiration  of  that  period, 
the  trustee  is  authorized  to  sell.  This  deed 
embraces  the  personal  property  which  had 
been  conveyed  as  aforesaid  to  Andrew  Tay- 
lor, and  the  tract  of  land,  the  title  bond  for 
which  had  been  previously  assigned  to 
Niday ;  and  it  was  to  enjoin  the  sale  which 
had    been   advertised   under   this  deed  that 
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he  applied  for  and  obtained  an  injunction, 
as  before  mentioned. 

456  *^The  bill  sets  forth  several  grounds 
upon  which  he  prayed  the  injunction. 

It  will  only  be  necessary  to  mention  the 
followini^ : 

First.  That  there  was  a  large  balance  of 
the  purchase  money  for  the  land  whi^h  had 
been  advertised  to  be  sold,  due  the  vendor 
James  Wiley,  the  amount  of  which  had  not 
been  precisely  ascertained,  and  that  it  was 
important  that  the  amount  should  be  ascer- 
tained before   the  land  was  exposed  to  sale. 

Secondly.  That  a  claim  had  been  set  up 
by  one  Caleb  Hank  to  a  part  of  the  land, 
adversely  to  Wood,  which  had  thrown  a 
cloud  over  the  title,  which  it  was  necessary 
Should  be  removed  before  the  sale  was  made : 
And  the  said  Wiley  and  Hank  were  made 
parties  defendants.  The  bill  was  filed  also 
for  another  purpose,  to  wit: 

To  assert  Niday's  rigiht  to  a  preference 
over  Harvey  &  Co.  to  satisfaction  out  of 
the  property.  He  alleges  that  he  had  paid 
debts  of  the  firm  which  Wood,  by  the  terms 
of  the  dissolution,  was  bound  to  pay ;  and 
that  there  were  other  debts  of  the  firm 
which  were  unsatisfied  for  which  he  was 
responsible,  though  Wood  had  taken  upon 
himself  the  obligation  of  paying  them,  in 
addition  to  the  debt  of  1091  dollars  46 
cents,  which  was  due  from  Wood  to  him; 
and  he  insists  upon  his  right  to  a  preference 
over  Harvey  &  Co.  to  the  satisfaction  of 
his  individual  debt,  as  well  as  the  debts  of 
the  firm,  out  of  the  said  property.  James 
Wiley  and  Caleb  Hank  both  answered,  and 
Harvey  A  Co.  filed  their  answers,  both  to  the 
original  and  supplemental  bills.  James 
Wiley  also  by  leave  of  the  court  filed  a  cross 
bill,  alleging  that  there  was  a  balance  of 
the  purchase  money  due  him  for  the  land, 
asserting  the  vendor's  lien,  and  praying 
that  it  might  be  enforced. 

J.  M.  Harvey  &  Co.  in  their  answer  state 

that   at   the  sale  of  the  land  Harvey  agreed 

with    Wiley   to  pay  his  debt,  and  therefore 

that  claim  did   not   injure   the  sale; 

457  *^and    as   to    any   claim   of   Hank    it 
had  not  been  heard  of.     They  contest 

the  right  claimed  by  Niday  to  a  preference 
over  them  to  satisfaction  out  of  the  prop- 
erty ;  and  they  allege  that  the  debt  for  which 
Wood  gave  his  individual  bond  was  the 
partnership  debt  of  Wood  A  Niday;  and 
they  insist  that  the  taking  the  individual 
bond  of  one  of  the  partners  for  a  partner- 
ship debt  does  not  in  equity  release  the 
other. 

At  the  April  term  1839  the  court  pro- 
nounced an  interlocutory  decree  in  these 
causes.  That  decree  sets  aside  the  sale 
made  by  the  trustee  Wilson  as  irregular 
after  notice  of  the  awarding  of  the  injunc- 
tion to  Harvey  &  Co.  and  himself,  and 
whilst  a  cloud  hung  over  the  title.  It  sus- 
tains the  bill  as  to  the  propriety  and  neces- 
sity for  an  injunction,  and  sustaining  the 
claim  of  James  Wiley,  directs  that  the 
land  shall  be  sold  by  a  commissioner  of 
the  court  to  satisfy  the  balani^e  due  Wiley 
of   the   purchase   money,    the    amount   of 


which  is  ascertained  by  the  decree.  But 
the  decree  sustains  the  defendants  Harvey 
&  Co.  in  the  allegatjon  that  the  debt  for 
which  they  had  taken  the  individual  bond 
of  Wood,  was  the  partnership  debt  of  Wood 
A  Niday. 

The  commissioner  appointed  for  the  pur- 
pose by  said  decree,  made  sale  of  the  land, 
and  from  his  report  it  appears  that  the 
land  sold  for  an  inconsiderable  amount 
over  and  above  paying  the  sum  decreed  to 
Wiley,  after  deducting  expenses  of  sale. 

At  the  April  term  1842  of  said  court  Har- 
vey A  Co.  by  leave  of  the  court,  filed  a 
cross  bill  against  Niday  in  this  cause,  by 
which  they  demand  of  him  the  amount  of 
the  said  bond  of  J'ohn  Wood,  subject  to  a 
deduction  for  the  amount  made  by  the  sale 
of  the  personal  property  by  the  trustee 
Wilson.  They  insist  upon  the  liability  of 
Niday  for  this  debt,  because,  as  they  allege, 
he  and  John  Wood  were  partners,  and 

458  that  *their  claim  above  mentioned  is 
a  debt   which    was    contracted    with 

them  by  Wood  A  Niday  as  partners. 

The  answer  of  Niday  denies  that  any 
partnership  existed  t>etween  him  and  Wood 
prior  to  the  sprine"  of  1834,  or  subsequent 
to  26th  of  August  of  the  same  year,  when 
the  partnership  was  dissolved;  or  that  he 
and  Wood,  as  partners,  had  any  dealings 
with  the  plaintiffs  prior  to  the  former  period 
or  subsequent  to  the  latter.  The  answer 
admits  that  a  portion  of  the  plaintiff's 
claim  described  therein  was  a  debt  which 
had  been  contracted  with  them  by  Wood  A 
Niday  as  partners,  and  denies  that  the  re- 
mainder of  it  was  contracted  by  them  as 
partners,  but  alleges  that  it  was  the  indi- 
vidual debt  of  Wc^. 

Th  answer  further  alleges  that  in  order 
to  obtain  the  said  deed  from  Wood,  Harvey 
A  Co.  had  released  Niday  from  all  liability 
for  said  debt,  and  that  Wood  positively  re- 
fused to  give  the  deed  until  Harvey  A  Co. 
agreed  to  release  Niday  and  surrender  up 
the  notes  which  he  held  on  Wood  A  Niday  to 
be  canceled.  He  further  insists  upon  the 
statute  of  limitations  as  furnishing  a  com- 
plete bar  to  the  plaintiff's  demand  against 
him. 

Upon  these  issues  on  the  cross  bill,  and 
upon  the  proceedings  had  upon  the  orig^inal 
and  supplemental  bills  as  before  mentioned, 
the  causes  came  on  for  final  hearing  on  the 
6th  of  October  1843,  before  the  Circuit  Su- 
perior court  of  law  and  chancery  for  the 
county  of  Bedford,  to  which  it  had  been 
transferred.  The  court  was  of  opinion  that 
the  debt  for  which  Wood  executed  his  said 
bond  to  Harvey  A  Co.  was  contracted  by  the 
firm  of  Wood  A  Niday,  and  that  the  settle- 
ment of  the  account  and  execution  by  Wood 
of  his  separate  bond  and  deed  of  trust, 
though  it  extinguished  his  partner's  liabil- 
ity at  law,  had  not  the  effect  to  discharge  his 
liability  in  equity ;  and  that  the  rem- 

459  edy  of  Harvey  A  Co.  *against  Niday 
for  the    said  debt,  was  not  barred  by 

the  statute  of  limitations ;  and  decreed  that 
Wood  A  Niday  should  pay  to  the  said  John 
M.    Harvey  A  Co.   the  sum  of  2485  dollars  5 
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cents,  with  interest  thereon  from  the  4th 
day  of  October  1834  till  paid,  and  the  costs, 
subject  to  a  credit  for  147  dollars  62  cents, 
the  value  of  the  personal  property  sold  by 
Wilson,  trustee,  as  of  the  30th  November 
1835;  also  95  dollars  as  of  the  same  date, 
the  amount  recovered  by  said  Wilson  as 
trustee ;  also  for  70  dollars  86  cents,  as  of 
the  date  of  the  decree,  being  the  balance 
of  the  proceeds  of  the  sale  of  the  land,  after 
deducting  cost  and  expenses.  And  the 
court  further  decreed  that  the  original  and 
amended  bills  be  dismissed,  as  to  John  M. 
Harvey  &  Co.  and  G.  W.  Wilson,  and  that 
the  plaintiff  pay  to  them  their  costs  ex- 
pended in  the  defence  of  said  suit. 

The  facts  bearing  upon  the  questions  in 
these  causes  are  sufificiently  stated  by  Judge 
IXiniel  in  his  opinion,  and  need  not  be  re- 
peated. 

After  the  foregoing  decree  was  made,  viz : 
in  January  1844,  Niday  applied  to  the  judge 
of  the  Circuit  court  of  Bedford  county  in 
vacation  for  a  review  of  the  decree  and 
proceedings  in  the  foregoing  suits,  and  for 
an  injunction  to  the  execution  of  the  decree 
of  October  1843.  The  bill  charged  that  pre- 
vious to  that  decree  he  had,  in  March  1843, 
taken  the  deposition  of  William  W.  Camp- 
bell, to  be  read  as  evidence  in  said  causes; 
that  the  justice  who  took  it  was  directed 
to  send  it  to  the  clerk  of  the  Circuit  court 
of  Bedford,  and  the  plaintiff  supposed  it 
was  sent  accordingly,  but  that  in  fact  the 
justice  had  not  sent  it,  and  that  the  cause 
had  been  heard  and  decided  in  the  absence 
of  said  deposition.  That  the  deposition 
(which  was  exhibited  with  the  bill)  showed 
that  466  dollars  89  cents  of  the  debt  for 
which  Harvey  &  Co.  had  obtained  a  decree 
against  the  complainant,  was  the  individ- 
ual debt  of  John  Wood. 
460  *The  bill  also  charged  errors  in  law 
on  the  face  of  the  decree,  first,  because 
the  statute  of  limitations,  which  had  been 
relied  on  by  the  complainant  in  his  answer 
to  the  cross  bill,  was  a  bar  to  the  claim  of 
Harvey  &  Co. ;  second,  because  Harvey  Sl 
Co.  had  not  been  charged  with  the  full 
value  of  the  personal  property  sold  by  the 
trustee  Wilson ;  the  proofs  showing,  as 
complainant  contended,  that  it  was  sold  at 
half  its  value ;  and  third,  because  the  court 
had  given  a  decree  in  the  first  suit  against 
the  complainant  for  costs,  and  in  not  giving 
him  a  decree  in  that  case  for  costs  against 
Harvey  &  Co. 

The  judge  gave  leave  to  file  the  bill,  and 
awarded  the  injunction  as  prayed  for. 

John  M.  Harvey  answered  the  bill,  con- 
testing the  complainant's  right  to  have  the 
decree  reviewed  on  the  grounds  stated  in 
the  bill.  And  thereupon,  the  cause  came  on 
to  be  heard  on  the  3d  of  October  1844,  when 
the  court  was  of  opinion  that  under  the  cir- 
cumstances the  plaintiff  had  reason  to 
believe  that  the  deposition  of  Campbell  had 
been  filed  before  the  decree  of  October  1843 
was  made,  and  that  said  deposition  proved 
conclusively  that  473  dollars  74  cents,  a  part 
-of  the  sum  for  which  the  said  decree  was 
rendered,  was  the  individual  debt  of  Wood ; 


and  without  deciding  any  other  question  in 
the  causes,  the  decree  of  the  6th  of  October 
1843  was  set  aside,  and  the  causes  redock- 
eted ;  and  a  commissioner  was  directed  to 
enquire  and  report  how  much  of  the  bond 
of  the  4th  of  October  1834,  executed  by 
Wood  to  Harvey  Sl  Co.,  was  the  individual 
debt  of  Wood,  and  how  much  of  it  was  the 
debt  of  Wood  &  Niday.  There  were  other 
enquiries  directed,  not  necessary  to  be 
stated. 

The  commissioner  reported  that  individual 

debts  of  Wood  to  the  amount  of  1227  dollars 

6  cents  were  included   in  said    bond.     And 

then    the    cause    came    on     again    to     be 

heard  on  the  16th  of  September   1847, 

461  *when  the  court  held  that   the   decree 
of  the  6th  of  October  1843  might  be 

reviewed  for  the  purpose  of  considering  the 
deposition  of  Campbell,  and  extending  to 
the  plaintiff  such  relief  as  that  deposition 
might  show  him  entitled  to ;  but  that  the 
decree  should  not  be  reviewed  for  any  other 
purpose.  And  the  plaintiff  was  credited 
on  that  decree  for  the  sum  of  473  dollars  74 
cents,  as  of  the  1st  of  July  1834;  and  the 
decree  of  October  the  3d,  1844,  and  all  pro- 
ceedings under  that  decree,  were  set  aside. 
From  the  decrees  of  October  6th,  1843,  in 
the  original  and  cross  cause,  and  the  de- 
cree of  September  16th,  1847,  upon  the  bill 
of  review,  Niday  applied  to  this  court  for 
an  appeal,  which  was  allowed. 

John  T.  and  F.  T.   Anderson,  for  the  ap- 
pellant. 
Boyd,  for  the  appellees. 

DANIEL,  J.  I  think  that  the  judge  of 
the  Circuit  court  of  Botetourt  did  not  err  in 
his  opinion  and  decree  of  April  1839,  in 
holding,  *4hat  as  by  the  terms  of  dissolution 
Wood  was  to  pay  the  debts  of  the  firm,  and 
for  that  purpose  took  all  the  property,  real 
and  personal,  it  was  not  competent  for  the 
retiring  partner  (Niday)  to  acquire  an  in- 
cumbrance on  any  part  thereof,  to  the  prej- 
udice of  the  rights  of  a  creditor  of  the 
firm."  The  truth  of  the  proposition  of  law 
involved  in  so  much  of  the  opinion  is  obvi- 
ous, and  was  not  seriously  controverted  in 
the  arguments  of  the  appellant's  counsel 
here.  It  is,  I  think,  also  evident,  that  re- 
garding the  testimony  in  the  view  most 
favorable  to  the  cause  of  the  appellant,  and 
estimating  the  personal  property  at  the 
highest  valuation  which  any  of  his  wit- 
nesses place  upon  it,  there  is  a  sufficient 
amount  and  more  than  a  sufficient  amount 
of  partnership  debt  shown  to  be  embraced 
in  the  bond  and  deed  of  trust  of  the  4th  of 
October  1834,  to   absorb   any   surplus 

462  that  could  *arise  out  of   the  avails  of 
the  trust   fund,    after   satisfying    the 

prior  and  well  established  lien  of  Wiley. 

If  I  am  correct  in  this  view,  it  is  mani- 
fest that  there  is  no  longer  any  question 
(except  that  of  costs)  arising  out  of  the 
interlocutory  decree  of  1839,  and  the  final 
decree  of  1843  in  the  original  suit,  which 
Niday  could  now  ask  us  to  consider ;  the  real 
object  of  that  suit  being  not  to  determine 
any  controversy  as  to  the  personal  liability 
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of  Niday  for  the  debt  claimed  by  Harvey  & 
Co.,  but  to  enjoin  a  sale  of  the  property 
under  the  deed  of  trust,  till  the  amount  and 
priority  of  the  several  liens  could  be  ascer- 
tained and  adjusted;  and  then  to  have  a 
disposition  of  the  fraud  according*  to  the 
respective  rights  of  the  several  claimants. 
There  is,  I  think,  however,  a  manifest  error 
in  the  final  decree  in  regard  to  the  costs  of 
the  suit,  which  Niday  has  a  right  to  have 
corrected.  In  any  aspect  of  the  case  he  came 
properly  into  court.  There  were  clouds  over 
the  title  of  the  property  which  he  had  a 
right  to  have  removed ;  conflicting  claims  to 
the  fund,  which  he  has  a  right  to  have  set- 
tled before  a  sale  should  take  place.  Hav- 
ing thus  come  properly  into  court,  he  ought 
not  to  have  been  subjected  to  payment  of 
costs,  but  ought,  on  the  contrary,  to  have 
had  a  decree  for  costs. 

The  main  matter  of  controversy,  which  it 
is  of  moment  now  to  Niday  to  have  consid- 
ered, is  that  which  arises  out  of  the  cross 
bill  filed  by  Harvey  &  Co.  in  1842.  After 
applying  so  much  of  the  proceeds  of  the 
trust  fund  as  was  applicable  thereto  to  the 
payment  of  the  bond  for  2485  dollars  5  cents, 
there  remains  a  large  balance  due  upon  it ; 
and  Wood,  who  is  shown  to  be  wholly  in- 
solvent, has  left  the  state.  In  this  state  of 
things  Harvey  &  Co.  seek  by  their  cross  bill 
to  make  Niday  personally  responsible  for 
his  balance.  They  allege  that  Niday  and 
Wood  were  partners,  and  that  the  claim  of 
2485  dollars  5  cents,  for  which  Wood  gave 
his  individual  bond,  was  a  debt  con- 
463  tracted  with  them  by  *said  Wood  and 
Niday,  as  partners.  They  refer  to  the 
proceedings  in  the  original  suit  of  Niday, 
and  to  the  opinion  of  the  judge  expressed 
in  the  interlocutory  decree  of  1839,  holding 
that  the  bond  was  taken  for  a  debt  con- 
tracted by  the  firm  of  Wood  &  Niday,  and 
that  the  execution  of  his  individual  bond  by 
Wood  did  not  operate,  in  equity,  a  discharge 
of  his  copartner  Niday. 

Niday  in  his  answer  admits  that  the  bond 
was  given  in  part  for  debts  due  by  the 
firm,  but  alleges  that  much  the  larger  por- 
tion of  the  consideration  on  which  it  was 
founded  was  the  individual  indebtedness  of 
Wood.  He  states  that  a  dissolution  of  the 
firm  of  Wood  &  Niday  took  place  in  August 
1834 ;  and  that  by  the  terms  of  the  dissolu- 
tion Niday  was  to  give  up  his  certain  inter- 
est in  the  partnership  property,  and  Wood, 
in  consideration  thereof,  agreed  to  become 
solely  responsible  for  the  debts:  That  in 
October  1834,  after  the  dissolution  of  the 
firm,  Harvey,  with  a  view  of  securing  the 
debt  from  Wood,  proposed  taking  a  deed  of 
trust  upon  the  said  Wood's  property,  includ- 
ing the  iron  works  propert3":  That  Wood 
refused  to  give  the  deed,  unless  Harvey 
would  consent  to  release  Niday  from  the 
several  notes  and  claims  which  had  been 
executed  in  the  name  of  Wood  &  Niday  to 
Harvey  &  Co.,  and  would  surrender  up  the 
said  notes,  to  be  canceled:  That  Harvey 
thereupon  agreed  to  surrender  the  said 
notes,  and  release  Niday  from  the  payment 
thereof,  provided  certain   individual   debts 


due  from  Wood  to  Harvey  &  Co.  were  also 
embraced  in  a  bond  to  be  given  by  the  said 
Wood,  and  secured  by  such  deed :  That  this 
condition  was  assented  to  by  Wood,  and  the 
bond  and  deed  of  trust  accordingly  executed. 
He  calls  upon  the  plaintiffs  to  produce  their 
account  against  the  firm  of  Wood  &  Niday, 
and  all  the  evidences  of  debt  which  they 
may  have  against  them,  and  also  to  furnish 
proof  of  the  indebtedness  of  Wood  & 
464  Niday  to  the  ^amount  of  the  bond; 
and  he  also  contends,  that  as  the 
claim  of  the  plaintiff  is  founded  on  simple 
contract,  and  more  than  five  years  have 
been  permitted  to  run  before  the  filing^  of 
the  cross  bill,  he  is  now  protected  by  the 
statute  of  limitations,  which  he  asks  to  be 
permitted  to  rely  on  as  fully  as  if  it  was 
especially  pleaded. 

The  judge  of  the  Circuit  court  in  his 
decree  has  carried  out  the  views  of  Harvey 
&  Co.,  and  made  Niday  personally  respon- 
sible for  the  debt.  In  this  I  think  he  had 
erred.  I  think  that  the  execution  of  the 
bond  and  deed  of  trust,  taken  in  connection 
with  the  attendant  circumstances  and  the 
subsequent  conduct  and  declarations  of 
Harvey,  ought  to  have  been  regarded  by  the 
court  as  operating  an  extinguishment  of  all 
personal  liability  on  the  part  of  Niday,  as 
well  in  equity  as  at  law.  It  was  argued 
by  the  counsel  of  the  appellees  that  this 
question  was  adjudicated  by  the  interlocu- 
tory decree  of  1839  rendered  in  the  original 
suit ;  and  that  as  the  said  decree  had  never 
been  set  aside,  the  court  was  bound,  when 
it  came  to  render  the  decree  in  the  cross 
suit,  to  act  in  conformity  with  it,  and  to 
hold  Niday  personally  responsible  for  the 
debt.  I  do  not  think  so.  It  is  true  that  the 
judge  in  rendering  the  decree  of  1839  did 
express  the  opinion,  that  as  it  appeared  by 
the  testimony  in  the  cause  that  the  debt 
due  to  Harvey  &  Co.  was  contracted  by  the 
firm  of  Wood  A  Niday,  the  settlement  of  the 
account,  and  the  execution  by  Wood  of  his 
separate  bond  and  deed  of  trust,  would  not 
operate  in  equity  as  a  discharge  of  his 
copartner.  It  is  also  true  that  Harvey  and 
Mitchell,  in  their  joint  answer  to  Niday's 
bill,  aver,  that  by  taking  the  individual 
bond  of  Wood,  they  did  not  relinquish  their 
recourse  against  Niday,  as  one  of  the  part- 
ners of  the  firm  of  Wood  &  Niday ;  and  that 
Harvey  in  his  separate  answer  says  that 
the  firm  of  Harvey  '&  Co.  never  intended, 
by  taking  Wood's  bond  for  the  balance  due 

from  Wood  A  Niday,  to  thereby  release 
465      Niday,    or   *lessen   their   security    in 

any  way ;  and  that  he  is  advised  that 
the  firm  of  Harvey  &  Co.  will  have  a  just 
and  legal  claim  upon  the  complainant  (Ni- 
day) himself  for  any  balance  of  their  debt 
not  paid  by  the  proceeds  of  the  sale  under 
the  deed. 

Still,  when  we  look  to  the  object  of 
Niday's  suit,  the  character  of  the  allegations 
made  in  his  bill,  and  the  relief  sought,  it 
is  obvious  that  no  issue  was  properly  made 
as  to  the  effect  of  the  execution  of  the  bond 
and  deed  of  trust  upon  his  personal  liability 
for  the   debt ;  and  that   in    order   to  deter- 
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mine  which  should  be  first  satisfied  out  of 
the  proceeds  of  the  trust  fund,  Niday  or 
Harvej  &  Co.,  it  was  not  necessary  to  de- 
cide whether  the  execution  of  the  bond  and 
deed  of  trust  by  Wood  extinguished  the  lia- 
bility of  Niday,  or  still  left  him  personally 
responsible  for  the  debt.  The  expression 
of  any  opinion  as  to  the  effect  of  the  execu- 
tion of  the  bond  and  deed  of  trust  upon  the 
personal  liability  of  Niday  being*  thus  out 
of  the  real  issue  between  the  parties  when 
the  decree  of  1839  was  rendered,  I  do  not 
think  that  the  said  decree  can  be  relied  on 
as  concluding  Niday  in  a  proceeding  subse- 
quently instituted  by  Harvey  &  Co.,  with  a 
▼iew  to  obtain  a  personal  decree  against 
him  for  the  debt.  The  question  as  to 
Xiday's  continuing  liability  for  the  debt, 
was  first  fairly  presented  for  decision  in 
the  cross  suit ;  and  when  the  original  and 
cross  suits  came  on  to  be  finally  beard  to- 
gether in  1843  it  was  I  think  competent  for 
the  court,  notwithstanding  the  interlocutory 
decree  of  1839,  and  without  any  formal  mo- 
tion for  rehearing  it,  to  look  fully  into  the 
whole  case,  to  refer  to  all  the  evidence 
bearing  on  Niday's  liability  that  had  been 
taken  in  the  original  suit  previous  to  the 
rendition  of  the  said  interlocutor3'  decree, 
and  also  to  the  deposition  of  Looney  that 
seems  to  have  been  taken  a  short  time 
thereafter,  and  to  decide  the  question  of 
Niday's  liability,  untrammeled  by 
466  what  was  *said  by  the  judge  in  refer- 
ence thereto,  in  rendering  the  before 
mentioned  interlocutory  decree  of  1839. 

Looking  at  the  case  thus  presented,  it 
aeems  to  me  that  Niday  should  have  been 
regarded  as  no  longer  bound,  either  at  law 
or  in  equity,  for  the  payment  of  the  debt. 

It  has  been  held  in  some  cases  that  a  bond 
given  by  one  partner  for  a  simple  contract 
debt  due  from  a  firm,  to  the  creditor,  and 
accepted  by  the  latter,  operates  of  itself, 
an  extinguishment  of  the  simple  contract 
both  at  law  and  in  equity ;  that  the  giving 
and  acceptance  of  the  bond  amounts  to  a 
release  at  law  of  the  other  partner,  and  an 
extinction  of  the  simple  contract  debt ;  and 
that  though  equity  will  interpose  its  aid 
when  a  remedy  is  wanting  at  law,  the  de- 
mand continuing,  yet  it  cannot  revive  a 
debt  which  in  law  is  extinguished.  The 
case  of  Williams  v.  Hodgson,  2  Har.  & 
John.  474,  is  one  in  which  this  doctrine  is 
faly  maintained. 

It  may  however,  I  think,  be  stated  as  the 
well  settled  doctrine  of  this  court,  that 
whilst  the  mere  acceptance  of  such  higher 
security  by  a  creditor  from  one  member  of 
a  firm  for  a  partnership  debt  due  by  simple 
contract,  destro3''8  the  right  of  the  creditor 
to  proceed  at  law  against  the  member  who 
was  not  a  party  in  giving  such  higher 
security ;  yet  that  a  court  of  equity  will  look 
at  the  original  character  of  the  debt,  and 
will  not  withhold  relief  against  the  member 
not  uniting  in  the  higher  security,  merely 
because  of  the  merger  and  destruction  of 
the  legal  remedy  against  him;  but  will 
treat  that  simple  contract  as  a  debt  still 
subsisting    in  foro  conscientiae,  unless  it  is 


shown  that  the  creditor  intended  by  accept- 
ing such  higher  security  to  abandon  all 
recourse  upon  his  original  demand.  In 
other  words,  that  in  a  court  of  law  the 
higher  security  operates  per  se  a  deaitruction 
of  the  simple  contract;  about  that  in  a 
court  of  equity,  whether  such  is  to  be  the 
effect  of  the  transaction,  is  a  question 

467  to  be  decided  *by  proof  of  the  inten- 
tion of  the  parties.     If  by  taking.such 

higher  security  it  was  not  the  design  of  the 
parties  that  the  social  debt  should  be  wholly 
extinguished,  equity  will  still  hold  all  the 
partners  bound.  If  on  the  other  hand,  the 
higher  security  is  sriven  and  accepted  as  a 
substitute  for  the  original  simple  contract 
of  the  firm,  and  with  the  intention  to 
absolve  the  firm,  all  remedy  upon  the  latter 
is  gone  in  equity  as  well  as  at  law. 

Testing  the  case  by  these  principles,  it 
seems  to  me  that  Nida^^'s  defence  to  the 
cross  bill  is  fully  sustained.  The  proofs 
tending  to  show  that  in  giving  and  taking 
the  bond  and  deed  of  trust,  the  parties  in- 
tended that  Niday  should  be  no  longer 
looked  to  for  payment  of  the  debt,  are 
numerous,  and  when  taken  all  together,  are 
to  my  mind  conclusive: 

1st.  Niday,  though  residing  in  the  neigh- 
borhood, is  not  consulted  as  to  the  arrange- 
ment. The  individual  bond  of  Wood  is 
taken,  payable  twelve  months  after  date, 
and  the  deed  of  trust,  which  is  not  to  be 
closed  till  the  end  of  a  3*ear  after  its  date, 
embraces  horses,  oxen,  wagons,  and  all  the 
stock  of  goods  then  on  hand  and  which 
might  be  on  hand  at  the  expiration  of  the 
time  for  closing  the  deed;  property  which, 
from  its  nature,  was  liable  to  be  wasted 
and  consumed,  or  greatly  deteriorated  in 
value  b3'  the  use. 

2d.  It  is  proved  that  Harvey  placed  a  high 
value  on  the  real  estate  embraced  in  the 
deed,  and  that  he  desired  to  purchase  it, 
and  also  to  purchase  paper  on  Wood,  declar- 
ing that  it  would  be  as  good  to  him  as  cash. 

Sd.  It  is  proved  by  Taylor,  the  trustee  in 
the  deed  of  trust  of  the  21st  August,  exe- 
cuted by  Wood  in  part  for  the  security  of 
Niday,  that  in  a  conversation  held  between 
himself  and  Harvej'  just  before  he  obtained 
the  bond  and  deed  of  trua.t  of  the  4th  Octo- 
ber  1834,    Harvey    stated   that    Wood 

468  owed  a  large  debt  which  he  *had  then 
come  to  see  if  Wood  would  make  ar- 
rangements to  secure;  and  further  stated 
that  if  Wood  would  give  him  a  deed  of  trust 
on  his  property  he  would  give  him  time. 
That  he  then  informed  Harvey  of  the  exist- 
ence of  this  deed  of  trust  of  the  21st  of 
August,  and  at  his  request  showed  it  to 
him,  and  that  Harvey  read  it  and  made 
remarks  upon  its  contents.  That  deed, 
among  other  things,  recited  that  by  the 
terms  of  the  dissolution  Wood  was  to  remain 
in  possession  of  all  the  partnership  effects, 
real,  personal  and  mixed,  as  his  own  prop- 
erty, and  was  to  be  responsible  to  all  the 
creditors  of  the  said  Wood  &  Niday,  and  also 
to  the  said  Niday  for  all  the  debts  due 
by  the  firm  of  Wood  &  Niday,  and  also  for 
the  private  debt  due   by   Wood   to   Niday. 
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The  agreement  between  Nidaj  and  Wood 
that  Wood  alone  should  be  responsible  for 
the  debts  of  the  firm,  could  not  of  course, 
by  itself,  affect  the  right  of  any  creditor 
of  the  firm  to  prosecute  his  demand  against 
Niday,  either  at  law  or  in  equity.  But  proof 
of  its  existence,  accompanied  by  full  knowl- 
edge of  its  provisions  on  the  part  of  Har- 
vey, is  strong,  if  not  conclusive,  to  show 
that  Harvey  as  well  as  Wood,  by  the  ar- 
rangement of  the  4th  October,  designed  to 
release  Niday  from  all  further  responsibility 
for  the  debt. 

4th.  Niday,  in  his  answer,  avers  that  it 
was  part  of  the  understanding  between 
Wood  and  Harvey  that  the  latter  should 
deliver  up  to  be  canceled  all  the  notes  held 
by  Harvey  &  Co.  upon  the  firm  of  Wood  A 
Niday ;  and  he  calls  for  the  production  of 
the  account  and  all  the  evidences  of  debt 
held  by  the  plaintiff,  against  the  firm  of 
Wood  A  Niday.  The  account  is  produced, 
and  it  appears  therefrom  and  the  evidence 
in  relation  thereto,  that  Harvey  &  Co.  did 
hold  several  notes  on  Wood  A  Niday.  These 
notes  are  not  produced.  Does  not  the  failure 
to  produce  them  and  to  account  for  their 
nonproduction,  go  far  to  sustain  the  state- 
ment of  Niday,  and  to  show  that  by 
the  understanding  and  arrangement 
469  ♦between  Wood  and  Harvey,  he  was 
not  to  be  regarded  as  any  longer 
bound  for  the  debt? 

5th.  By  the  deposition  of  Looney  it  is 
proved  that  in  a  conversation  with  Harvey 
in  December  1835,  the  latter  stated  that  if 
he  had  known  that  Niday  was  good  he 
would  not  have  released  him  from  the  pay- 
ment of  a  debt  against  him  and  Wood.  The 
particulars  of  the  conversation,  it  is  true, 
are  not  detailed,  nor  is  there  anything  said 
referring  the  statement  of  Harvey  to  the 
particular  debt  in  question.  If,  therefore, 
this  deposition  stood  unaided  by  the  other 
circumstances  in  the  case,  it  would  perhaps 
be  unsafe  to  attach  much  importance  to  it 
in  determining  the  rights  of  the  parties. 
No  other  debt,  however,  is  shown  to  have 
been  due  from  Wood  &  Niday ;  and  it  is  not 
shown  that  Harvey  had  released  Niday  from 
any  other  liability.  Taking  the  deposition, 
therefore,  in  connection  with  the  other 
proofs  in  the  cause,  it  cannot  be  treated 
otherwise  than  as  evidence  of  Harvey's 
understanding  of  the  effect  of  the  transac- 
tion between  him  and  Wood  as  a  release  of 
Niday  from  the  debt  secured  by  the  bond 
and  deed  of  Wood. 

Without  further  comment  on  the  proofs 
and  circumstances  in  the  cause,  it  seems  to 
me  that  they  disclose  such  a  dealing  with 
Wood  on  the  part  of  Harvey ;  such  a  trust- 
ing to  and  giving  of  time  to  him,  without 
consulting  Niday;  such  a  relying  on  the 
individual  liability  of  Wood,  as  shows  that 
his  obligation  and  the  means  provided  for 
its  payment  were  alone  looked  to  for  the 
satisfaction  of  the  debt :  And  in  declaring 
that  the  execution  and  acceptance  of  the 
bond  and  deed  of  trust  of  the  4th  October 
1834  operated  to  release  Niday,  as  well  in 
equity  as  at  law,   we  shall  be  giving  effect 


to    the  real  intention  and  understanding  of 
the  parties  concerned. 
It  is  argued  that  such  a  course  on  the  part 
of  this  court   would  conflict  with  its 

470  former  decisions ;  and  we  *are  referred 
to    Williams    v.    Donaghe's  ez'or,    1 

Rand.  300;  Sale  v.  Dishman's  ex*or,  3 
L/eigh  548;  Gait's  ez'or  v.  Calland's  ex'or,  7 
Lreigh  594 ;  and  Weaver  v.  Tapscott,  9  Leigh 
424.  It  is  true  that  in  each  of  these  cases 
it  was  held  that  the  giving  by  one  of  the 
partners  of  his  individual  promise  or  obli- 
gation for  a  debt  of  his  firm,  and  its  ac- 
ceptance by  the  creditor,  did  not,  under  the 
circumstances,  release  the  other  partner  in 
equity.  But  in  neither  of  these  cases  were 
the  circumstances  attending  the  transaction 
similar  to  those  found  in  the  case  under 
consideration.  In  the  case  of  Williams  v. 
Donaghe's  ex'or,  no  higher  security  was  in 
fact  taken.  An  account  due  by  a  firm  was 
closed  by  the  individual  note  of  one  of  the 
partners,  so  that  there  was  no  release  of  the 
simple  contract,  either  at  law  or  in  equity. 
There  was  no  circumstance  to  show  that 
the  creditor  intended,  by  taking  the  note, 
to  look  alone  to  the  individual  responsibility 
of  the  partner  giving  it.  It  was  alleged  in 
the  bill  that  the  partner  who  gave  the  note 
(which  was  payable  twelve  months  after 
date)  was  about  to  leave  the  state,  and  that 
the  other  partner  was  a  nonresident,  but  a 
man  of  wealth  and  owning  large  posses- 
sions in  the  state.  The  court  said  that  the 
debt  did  not  cease  to  be  the  debt  of  the  firm 
because  of  the  execution  of  the  note ;  and 
that  the  nonresidence  of  one  of  the  partners 
gave  jurisdiction  to  the  court;  and  gave 
relief. 

In  Sale  v.  Dish  man's  ex'or,  a  quantity  of 
corn  had  been  delivered  by  Sale  to  the  firm 
of  Berryman  Sl  Dishman,  in  pursuance  of  a 
covenant  which  had  been  signed  and  sealed 
by  Sale,  and  by  Berryman  alone,  in  the 
name  of  the  firm  of  Berryman  &  Dishman ; 
but  it  appeared  that  Dishman  had  advised 
Berryman  to  purchase  the  corn.  Dishman 
died  before  the  debt  was  paid,  and  shortly 
after  his  death,  in  a  settlement  between 
Sale  and  Berryman  the  surviving  partner, 
a  balance  was  found  due  on  account  of 
the  corn  ;  for  this   balance   Berryman 

471  *gave  his  bond  to  Sale,  who,  however, 
declared  at  the  time   he  took  it,    that 

he  would  not  give  up  his  recourse  against 
Dishman 's  estate.  Some  four  years  after 
the  execution  of  the  bond  Sale  filed  his  bill, 
alleging  the  insolvency  of  Berryman,  and 
seeking  a  decree  against  the  executors  of 
Dishman.  This  court  reversed  a  decree  of 
the  chancellor  dismissing  the  bill,  and  sus- 
tained the  demand.  They  held  that  it  was 
clearly  the  intention  of  the  parties  that  the 
firm  should  be  liable  on  the  original  con- 
tract; and  neither  the  death  of  Dishman, 
nor  the  taking  of  the  bond  of  Berryman, 
absolved  the  estate  of  Dishman  in  a  court 
of  equity.  As  to  the  effect  of  the  execution 
of  the  bond.  Judge  Tucker  said  that  '*the 
implication  that  the  taking  of  Berryman's 
bond  was  intended  to  absolve  the  partner- 
ship, was  not  only   weakened   by    the    fact 
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that  he  was  the  only  aurviving  partner, 
but  was  expressly  repelled  by  Sale's  decla- 
ration at  the  time  that  he  would  not  give 
up  his  resort   to   Dishman's   estate." 

In  Gait's  ex'ors  v.  Calland's  ex'ors,  the 
bond  was  executed  by  Bullock,  in  the  name 
of  the  firm  of  Gait,  Bullock  A  Co.  It  was 
givea  for  money  loaned  to  him  for  the  firm, 
and  upon  its  credit.  It  was  shown  that 
the  creditor  was  regularly  credited  by  the 
amount  on  the  books  of  the  firm,  and  that 
Gait  had  often  inspected  the  books,  seen 
the  credit,  and  made  remarks  on  the  heavy 
balance.  There  was  not  only  the  absence 
of  any  proof  to  show  that  Bullock  alone 
was  looked  to,  but  the  presence  of  the  most 
convincing  circumstances  to  show  that  the 
creditor  and  the  partners  of  the  concern  all 
regarded  and  recognized  the  debt  as  a  debt 
of  the  firm. 

In  Weaver  v.  Tapocott,  the  bond  was  given 
bj  Trimble,  with  Tapscott  as  security,  for 
the  hire  of  slaves  to  be  employed  as  boat- 
men, for  the  benefit  of  the  firm  of  Weaver 
k  Trimble.  There  was  no  circumstance  in 
the  case  from  which   it  could   be   in- 

472  ferred   *that   the   firm    of   Weaver   & 
Trimble  was  discharged,  and  that  the 

individual  responsibility  of  Trimble  was 
looked  to.  Judge  Tucker  said  that  the  bond 
was  the  only  ground  of  such  inference,  and 
that  lost  all  its  force  when  it  was  considered 
that  it  was  most  probably  adopted  in  con- 
formity with  general  usage  in  the  hire  of 
slavey,  and  in  compliance  with  the  notions 
and  requisitions  of  the  owner. 

There  is,  I  think,  nothing  in  either  of 
these  cases  which  militates  at  all  with  the 
conclusions  to  which  I  have  arrived  in  this ; 
and  I  think  that  the  Circuit  court,  instead 
of  rendering  a  decree  in  favor  of  Harvey 
&  Co.  in  their  cross  suit  against  Niday, 
ooght  to  have  dismissed  their  bill  with 
costs. 

It  does  not  seem  to  me,  however,  that 
there  is  any  error  apparent  on  the  face  of 
the  decree  entitling  Niday  to  a  bill  of  re- 
view, nor  do  the  facts  which  he  states, 
with  respect  to  the  deposition  of  Campbell, 
bring  his  case  within  the  scope  of  that 
relief  which  is  given  by  a  court  of  equity, 
on  the  score  of  newly  discovered  matters. 
I  think,  therefore,  that  the  decrees  of  the 
3d  October  1844,  and  the  16th  September 
1347,  should  be  both  reversed,  and  the  bill 
of  review  dismissed  at  Niday's  cost. 

The  other  judges  concurred. 

The  following  is  the  decree  of  the  court : 
In  the  original  suit,  the  court  is  of  opin- 
ion, that  Niday  came  properly  into  court  to 
enjoin  the  sale  under  the  deed  of  trust  of 
the  4th  October  1834,  till  the  cloud  over  the 
title  of  the  real  estate  therein  embraced 
could  be  cleared  up,  and  the ,  priorities  of 
tbe  competing  liens  on  the  trust  property 
adjusted  and  settled ;  and  therefore  that  it 
was  error  in  the  Circuit  court,  after  having 
properly  entertained  his  bill  for  this  pur- 
pose, and  given    him   relief   on    that 

473  score,  to  dismiss  *the  bill  at  his  costs. 
The  decree  of  the  6th  October  1834  is, 


therefore,  for  that  cause  reversed.  And 
this  court  proceeding,  Ac.  the  bill  is  dis- 
missed at  the  costs  of  the  appellees,  Harvey 
A  Co. 

In  the  cross  suit,  the  court  is  of  opinion 
that  the  execution  of  the  bond  and  deed  of 
trust  of  the  4th  October  1834  by  Wood,  and 
the  acceptance  thereof  by  Harvey,  under  the 
circumstances  disclosed  in  the  record,  oper- 
ated to  absolve  Niday,  as  well  in  equity  as 
at  law,  from  all  further  personal  liability 
on  account  of  the  debt  of  the  firm  of  Wood 
A  Niday,  for  which  the  said  bond  was 
given.  That  the  Circuit  court  therefore, 
instead  of  rendering  a  decree  against  Niday 
for  the  balance  due  on  said  bond,  ought  to 
have  dismissed  the  bill  of  the  appellees 
with  costs.  The  decree  in  the  cross  suit 
therefore  of  the  6th  October  1843,  is  reversed. 
And  this  court  proceeding  to  render,  Ac, 
the  bill  is  dismissed  at  the  costs  of  the  ap- 
pellees. 

The  court,  however,  is  also  further  of 
opinion  that  there  is  no  error  of  law  ap- 
parent on  the  face  of  either  of  said  decrees 
of  the  6th  October  1843,  which  entitled 
Niday  to  a  bill  of  review,  and  that  the  facts 
alleged  by  him  in  his  bill  of  review  and 
proved,  in  reference  to  the  deposition  of 
Campbell,  do  not  fall  within  the  scope  of 
that  relief  which  is  afforded  by  the  court 
in  cases  of  the  discovery  of  new  matter. 
And  that  the  Circuit  court  therefore  erred 
in  giving  relief  to  any  extent  on  the  bill 
of  review.  The  decrees  of  the  3d  October 
1844  and  of  the  16th  September  1847,  are 
therefore  both  reversed.  And  this  court 
proceeding,  &c.,  the  bill  of  review  is  dis- 
missed at  Niday' s  cost. 

The  court  is  further  of  opinion  that  Ni- 
day is  entitled  to  his  costs  in  this  court, 
and  decrees  accordingly. 


474  •Strange  v.  Floyd. 

October  Term,  1852.  Richmond. 

I.  Joint  Bond**— Failure  of  All  Obligees  to  Join  In  Suit 
—Demurrer— Effect.— All  tbe  obllffees  In  a  joint  l)oiid 
must  join  in  an  action  thereon,  or  some  snfilctent 
excuse  for  not  joininsr  them  must  be  stated  in  tbe 
declaration,  or  tbe  objection  is  fatal  on  general 
demurrer. 

a.  Some— Pnllure  to  Aver  Nonpaynentt— Demurrer- 
Effect.— In  an  action  on  a  bond  to  more  than  one 
obliffee  nonpayment  of  tbe  debt  to  all  of  tbe  obli- 

*Jolnt  Bonds— How  Suit  Brouflrbt.— See  tbe  principal 
case  Cited  and  approved  In  Peerce  v.  Atbey,  4  W. 
Va.  27. 

t Action  of  Debt— Nonpayment  Must  Be  Averred.— In 

Reynolds  y.  Hurst,  18  W.  Va.  061,  it  is  said:  'In  eitber 
mode  tbe  form  of  action  is  debt:  and  tbe  defendant 
must  demand  tbe  penalty  of  tbe  bond  and  allege  its 
nonpayment  as  in  all  otber  cases  of  actions  of  debt. 
Tbe  cases  are  numerous  on  ttiis  subject  in  Virffinla 
and  are  uniform,  that  in  an  action  of  debt  non- 
payment of  the  debt  demanded  must  be  averred. 
Braxton's  Adm*x  v.  Lipscomb,  2Munf.  282;  Oreen  v. 
Dulany.  2  Munf.  518:  Nor  veil  y.  Hudfflns,  4  Munf.  406; 
Hill  V.  Harvey.  2  Munf.  525:  Buckner  et  ux.  v.  MtcbeU's 
Ex'or.  2  Munf.  336:  NlchoLson  v.  Dixon's  Heir,  5  Munf. 
198:  Cobbsv.Fountaine.SRand.  484;  Strange  v.  Floyd^ 
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urees  must  be  averred  in  substance  in  tlie  declara- 
tion: or  the  objection    will  be  fatal  on  general 
demurrer. 
3.    Appellate    Practice  —  Demurrer  —  Jadflrment     Re. 

versed.t— A  demurrer  to  a  declaration  is  overruled 
in  the  court  below;  and  the  appellate  court 
reverses  the  Judsment.  The  cause  will  be  sent 
back  with  directions  that  the  plaintiff  shall  have 
leave  to  amend  the  declaration. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Brunswick,  instituted  by  Jane 
Floyd  against  Robert  Morris  the  principal, 
and  Benjamin  Strange  his  surety,  on  a 
ne  exeat  bond.  The  suit  abated  as  to 
Morris  by  the  return  on  the  writ  that  he 
was  no  inhabitant.  The  plaintiif,  in  her 
declaration,  set  out  a  bond  executed  to  her- 
self and  two  others,  and  stated  no  excuse 
for  not  joining  them  as  plaintiffs  in  the 
action ;  and  she  assigned  the  breach  in  the 
condition  of  the  bond  in  not  paying 
the  amount  claimed  to  her,  and  did  not 
state  that  it  was  not  paid  to  her  co-obligees. 
Strange,  without  craving  oyer  of  the  bond, 
demurred  to  the  declaration ;  but  the  court 
overruled  the  demurrer.  He  then  pleaded 
*' conditions  performed,'*  and  there  was  a 
verdict  and  judgment  for  the  plaintiff. 
Whereupon  Strange  applied  to  this  court 
for  a  supersedeas,  which  was  awarded. 

Gholson,  for  the  appellant,  submitted  the 
case. 

There  was  no  counsel  for  the  appellee. 

475  *MONCURK,  J. ,  delivered  the  opin- 
ion of  the  court. 
This  was  an  action  of  debt  brought  by 
the  appellee  Jane  Floyd  against  Robert 
Morris  and  the  appellant  Benjamin  Strange, 
on  a  ne  exeat  bond.  It  abated  as  to  Morris 
by  a  return  of  '*no  inhabitant"  on  the 
writ.  Strange  demurred  generally  to  the 
declaration,  and  pleaded  condition  per- 
formed; and  issues  were  thereon  joined. 
The  demurrer  was  overruled,  and  verdict 
and  judgment  were  rendered  for  the  plain- 
tiff for  the  penalty  of  the  bond  and  costs, 
to  be  discharged  by  the  payment  of  the 
damages  assessed  by  the  jury  and  the  costs. 
To  that  judgment  a  supersedeas  was 
awarded  by  this  court,  on  a  petition  in 
which  the  error  assigned  in  the  judgment 
is,  the  overruling  of  the  demurrer;  which 
it  is  insisted  ought  to  have  been  sustained, 
first,  because  the  declaration  showed  that 
the  suit  was  brought  by  only  one  of  three 
obligees,    no    excuse    being   shown  for  not 

9  dratt.  474:  Doufflass  v.  Central  Land  Co..  12  W.  Va., 
opinion  of  Gbbbn,  Judffe,  510,  611."  In  the  last-named 
case  the  principal  case  is  cited  and  approved. 

(Appellate  Practlce^Demurrer  to  Declaration— Jadff- 
ment  Reversed.— A  demurrer  to  a  declaration  is 
overruled  in  the  court  below:  and  the  appellate 
court  reverses  the  Judfirment.  The  cause  will  be 
sent  back  with  directions  that  the  plaintiff  shall 
have  leave  to  amend  his  declaration.  For  this  prop- 
osition the  principal  case  is  cited  and  approved  in 
the  followinsr  cases:  Fitzhuffh  v.  BMtzhuffh.  11  Gratt. 
906,  and  note;  Hamtramck  v.  Selden.  12  Gratt.  28, 
and  nOle:  Cromer  v.  Cromer.  29  Gratt.  286;  Reid  v. 
Field.  83  Va.  84. 1  S.  E.  Rep.  395:  foot-note  to  Duval  v. 
Chelf.  1  Va.  Law  Reg.  900. 


joining  the  other  two  as  coplaintiffs;  and 
secondly,  because  the  declaration  does  not 
aver  the  nonpayment  of  the  penalty  of  the 
bond  to  the  other  obligees  beside  the  plain- 
tiff. The  bond  is  copied  in  the  record,  but 
was  not  made  part  thereof  by  oyer;  and 
the  court  cannot  therefore  look  to  it  for 
the  purpose  of  ascertaining  its  nature ;  but 
must  look  alone  to  the  declaration.  The 
bond,  as  stated  in  the  declaration,  is  a  joint 
bond  to  the  plaintiff  and  two  others.  And 
there  is  no  better  settled  rule  of  law,  (ex- 
cept so  far  as  it  may  be  affected  by  the  sec- 
ond section  of  the  116th  chapter  of  the 
Code,  which  does  not  apply  to  this  case, ) 
than  that  all  the  oblig-ees  in  a  joint  bond 
ought  to  be  joined  in  the  action  thereon;,  or 
the  death  of  such  as  are  not  so  joined,  or 
some  other  sufficient  excuse  for  not  joining 
them,  ought  to  be  averred  in  the  declara- 
tion ;  and  that  if  it  appear  upon  the  face  of 
the  declaration  that  there  are  other  obligees 
who  ought  to  be,  but  are  not,  joined  in  the 
action,    the    objection    is   fatal  on  general 

demurrer.     1    Chitty's   PI.    7    and  8; 
476      *1  Wms.  Saund.  R.  153-6,  and  290-292, 

and  notes;  Scott  v.  Godwin,  1  Bos.  A 
Pul.  67 ;  Baker  v.  Jewell,  6  Mass.  R.  460. 
It  is  also  well  settled  that  in  an  action  on 
a  bond  to  more  than  one  obligee,  nonpay- 
ment of  the  debt  to  all  of  the  obligees 
ought,  in  substance,  to  be  averred  in  the 
declaration.  Thi^  court  is  therefore  of 
opinion  that  the  Circuit  court  erred  in  over- 
ruling the  demurrer.  But  inasmuch  as  the 
defendant  may  have  had  a  sufficient  excuse 
for  not  making  her  co-obligees  coplaintiffs 
with  her  in  the  suit,  and  might  have  ob- 
tained leave  to  amend  her  declaration  for 
the  purpose  of  averring  such  excuse,  if  the 
Circuit  court  had  been  of  opinion  that  the 
demurrer  should  be  sustained,  it  is  proper 
that  an  opportunity  of  doing  so  should  still 
be  afforded  her,  according  to  the  case  of 
Hale  V.  Crow  and  wife,  supra  263,  and  ac- 
cording to  the  principle  of  the  case  of  Creel 
V.  Brown,  1  Rob.  R.  265,  and  other  decisions 
of  this  court.  Therefore  the  judgment  is 
reversed  with  costs,  the  verdict  set  aside,  a 
new  trial  awarded ;  and  the  case  is  remanded 
to  the  Circuit  court  that  it  may  render 
judgment  for  the  defendant  on  the  de- 
murrer, unless  the  plaintiff  should,  on  leave 
obtained  in  that  court,  amend  her  declara- 
tion and  show  a  sufficient  excuse  for  not 
making  her  co-obligees  coplaintiffs  with 
her  in  the  suit,  and  aver  nonpayment  of 
the  debt  to  any  of  the  said  obligees ;  and  if 
the  declaration  be  so  amended,  for  such  fur- 
ther proceedings  to  be  had  therein  as  may 
be  proper  on  the  present  pleadings  and  such 
other  pleadings  as  may  be  offered  by  either 
party  and  admitted  by  the  court. 
Judgment  reversed. 


477       *Parker  &    Wife  v.   Wasley't  Ex'or 

&als. 

October  Term.  1852,  Richmond. 

I.  Wills*— Constractiofi— Case  at  Bar.— Testator  by  cue 
clause  of  his  will  says,  'Item.    I  loan  to  my  dauffta* 

*  Wills— Term  **Loaii"  Used    in.— In    Robertson  r. 
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ter.  liary  A.  Parker,  a  neirro  ffirl  named  Celab 
and  tssoo  in  casb,  which  is  her  full  proportion  of  all 
my  estate."  By  a  codicil  to  his  will  he  says,  "I  loan 
to  my  daughter,  Mary  Ann  Parker,  $300  more  In 
lien  of  a  nesro  crirl  named  Celah,  which  I  loaned 
her  in  my  will/*  Hbld:  Mrs.  Parker  took  the 
abM>late  interest  in  the  legacy. 
a.  Suae— Ssme— Must  Look  to  Whole  WIILt-Every 
part  of  a  will  considered  in  ascertalninff  the  con- 
struction of  one  of  the  bequests  contained  in  it 

This  was  a  suit  instituted  in  the  Superior 
court  of  chancery  for  the  Richmond  circuit 
bj  William  R.  Wasley  and  others,  children 
of  Robert  C.  Wasley  deceased,  against 
Francis  Y.  Parker  and  Mary  Ann  his  wife, 
who  was  Mary  Ann  Wasley,  and  others. 
The  only  question  in  the  cause  was,  what 
was  the  interest  in  a  legacy  taken  by  Mrs. 
Parker  under  the  will  of  her  father  Robert 
C  Wasley  deceased?  The  fourth  clause  of 
his  will  is  as  follows:  '*I  loan  to  my 
daughter  Mary  A.  Parker  a  negro  girl 
named  Celah,  and  200  dollars  in  cash,  which 
isjier  full  proportion  of  all  my  estate." 
By  a  codicil  to  his  will  he  says:  **I  loan  to 
my  daughter  Mary  Ann  Parker  300  dollars 
more,  in  lieu  of  a  negro  girl  named  Celah, 
which  I  loaned  her  in  my  will.  *  *  By  a  sub- 
sequent clause  of  his  will  he  gave  the  resi- 
due of  his  estate  to  eight  of  his  children 
by  name,  of  whom  Mrs.  Parker  was  not 
one,  to  be  equally  divided  between  them. 
The  plaintiffs,  who  were  residuary  legatees, 
contended  that  Mrs.  Parker  took  but  a  life 
estate  under  the  bequest  to  her ;  and  prayed 
that  her  husband  might  be  required  to  give 
security  for  the  return  of  the  prin- 
478  cipal  money,  before  it  *was  paid  over 
to  him  by  the  executor.  The  court 
below  sustained  this  construction,  and  held 
that  the  husband  was  entitled  to  the  inter- 
est on  the  mone3'  bequeathed  to  Mrs.  Parker, 
and  had  no  other  legal  claim  upon  said 
money ;  and  it  was  decreed  that  the  executor 
do  lend  out  the  money,  taking  bond  and 
security  payable  to  himself  as  executor, 
with  condition  to  pa3^  the  interest  annually 
to  Parker  and  wife  during  her  lifetime,  and 
to  pay  the  principal  at  her  death  with  in- 
terest from  that  time.  Parker  and  wife 
applied  to  this  court  for  an  appeal  from  the 
decree,  which  was  allowed. 

Gregory  and  Steger,  for  the  appellants. 
There  was  no  counsel  for  the  appellees. 

Hardy.  3  Va.  Dec.  277,  it  is  said:  "No  restriction  of 
the  irift  of  the  personal  property  can  be  Inferred 
from  the  use  of  the  word  "loan"  in  the  first  clause. 
The  significance  and  effect  of  the  use  of  this  word  in 
a  will  was  much  considered  by  Jitdge  Moncurb,  In 
ibe  case  of  Parker. t.  Wasley'i  Ex'or,  9  Gratt.  477:  and, 
in  the  construction  of  a  will  of  considerable  difficulty, 
it  was  held  to  Test  in  the  legatee  the  absolute  inter- 
est in  the  legacy." 

tWUb-CoDstructton— Must  Look  to  Wholo  WIIL— 
Upon  this  subject,  see  principal  case  cited  and 
approved  in  McCamant  v.  Nuckols,  85  Va.  337.  12  S. 
E.  Rep.  100.  See  also,  foot-note  to  Wootton  y.  Redd, 
ISOratL  190.  where  the  question  is  discussed  and  a 
lanre  collection  of  cases;  dilao,  foot-note  to  Cheshire 
V.  Purcell,  11  Gratt  771. 


MONCURB,  J.  In  the  will  of  Robert  C. 
Wasley  there  is  a  clause  in  these  words: 
**Item.  I  loan  to  my  daughter  Mary  A. 
Parker  a  negro  girl  named  Celah,  and  200 
dollars  in  cash,  which  is  her  full  proportion 
of  all  my  estate."  And  to  the  will  a  codicil 
is  annexed  in  these  words:  "I  loan  to  my 
daughter  Mary  Ann  Parker  300  dollars  more 
in  lieu  of  a  negro  girl  named  Celah,  which 
I  loaned  her  in  my  will."  The  question 
arising  in  this  case  is  as  to  the  meaning 
of  the  word  loan  in  these  bequests.  The 
Circuit  court  was  of  opinion  that  it  im- 
ported a  loan  to  the  legatee  for  life,  and 
not  a  gift  in  absolute  property. 

The  testator  evidently  intended,  by  the 
use  of  the  word  loan,  to  qualify  or  limit 
the  bequest  in  some  manner,  or  to  some 
extent;  but  in  what  manner,  or  to  what 
extent,  is  the  difficulty.  He  certainly  did 
not  use  the  word  in  its  ordinary  acceptation, 
as  implying  a  mere  loan  of  property  at  will 
or  at  sufferance,  to  be  returned  whenever 
required  by  his  representative.  He  intended 
to  give  some  interest  in  the  property  to  the 
legatee.     The  loan,  as  it  is  called,  is  made 

by  will ;  is  part  of  the  division  which 
479      the  testator  wishes  to  be  *made  of  his 

estate  after  his  wife's  death  ;  is  to  his 
child;  and  is  expressed  to  be  her  full  pro- 
portion of  all  his  estate.  These  features 
of  the  case  are  either  inconsistent  with  the 
idea  of  a  mere  loan  at  sufferancef  or  tend 
strongly  to  show  that  a  gift  of  the  property 
to  some  extent  was  intended.  But  to  what 
extent  is  the  question  which  again  recurs. 

Having  ascertained  that  a  gift,  to  some 
extent  at  least,  and  not  a  mere  loan  at 
sufferance  was  intended,  I  think  the  gift 
is  absolute,  unless  it  be  limited  by  the  con- 
text of  the  will.  At  common  law,  for 
feudal  reasons,  words  of  inheritance  were 
necessary  to  the  creation  by  deed  of  an 
estate  in  fee  simple  in  realty.  In  a  will  a 
fee  simple  would  pass  without  such  words, 
if  the  intention  to  pass  a  fee  were  indicated 
by  the  will.  The  statute  law  of  Virginia 
has  long  since  abolished  the  rule  of  the 
common  law;  and  now  declares  that 
** where  any  real  estate  is  conveyed,  de- 
vised, or  granted  to  any  person  without 
any  words  of  limitation,  such  devise,  con- 
veyance or  grant,  shall  be  construed  to  pass 
the  fee  simple,  or  other,  the  whole  estate 
or  interest  which  the  testator  or  grantor 
had  power  to  dispose  of  in  such  real  estate, 
unless  a  contradictory  intention  shall  ap- 
pear by  the  will,  conveyance  or  grant." 
Code  p.  501,  J  8 ;  1  Rev.  Code  369,  {  27. 
The  rule  of  the  common  law  was  never  ap- 
plied to  personalty ;  but  always  a  gift  of 
personalty  without  more,  implied  an  abso- 
lute gift.  Indeed,  we  are  told  that  ** an- 
ciently there  could  be  no  limitation  over  of 
a  chattel,  but  a  gift  for  life  carried  the  ab- 
solute interest."  2  Kent's  Com.  352.  And 
though  this  ancient  doctrine  has  been  long 
obsolete,  it  yet  seems  to  show  that  absolute 
estates  in  personalty  were  always  favored 
by  the  common  law;  and  that  a  gift  of  per- 
sonalty was  never  held   to   be  less  than  ab- 
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solute,    except   when,    per   formam  doni,  it 
was  plainly  limited. 

Then  what  is  there  in  the    context 

480  of  the  will  to  ♦limit  the  gift  imported 
by  the  word  loan  in  this  bequest?    It 

may  be  said  that  the  word  **loan''  is  used 
in  three  other  clauses  of  the  will;  that 
wherever  it  is  so  used,  it  is  plainly  intended 
to  give  a  limited  estate ;  and  that,  there- 
fore, the  same  word  should  be  regarded  as 
having  the  same  meaning  in  this  bequest. 
But  the  answer  is,  that  in  all  the  other 
clauses  in  which  the  word  is  used,  the 
estate  is  expressly  limited  to  the  loanee  or 
donee,  with  remainder  over.  In  the  first 
clause  he  loans  all  his  estate  to  his  wife  as 
long  as  she  should  remain  his  widow ;  and 
at  her  marriage  or  decease,  directs  it  to  be 
divided  in  the  manner  mentioned  in  the 
subsequent  clauses.  In  the  second  clause 
he  loans  a  certain  plantation  to  five  of  his 
children  as  long  as  his  dumb  children  (be- 
ing three  of  the  five)  should  live;  and  at 
their  decease  gives  it  to  two  of  the  five, 
(being  the  two  that  were  not  dumb).  In 
the  eighth  clause  he  loans  to  his  dumb 
children  their  equal  proportions  as  long  as 
they  should  live,  and  at  their  decease  gives 
it  to  four  of  his  other  children.  I  think  if 
the  testator  had  intended  to  give  a  limited 
and  not  an  absolute  interest  in  500  dollars 
to  his  daughter  Mary  A.  Parker,  he  would 
have  expressly  limited  it  to  her  with  re- 
mainder over;  as  in  the  other  instances  in 
which  the  word  *'loan"  is  used.  The  sub- 
ject of  the  bequest  was  money ;  and  yet  he 
loans  her  the  subject  itself,  and  not  the 
interest,  as  in  the  case  of  his  wife;  and 
loans  it  to  her  without  interposing  or  pro- 
viding for  the  appointment  of  a  trustee,  as 
in  the  case  of  his  dumb  children.  By  the 
first  clause  of  his  will  he  loans  all  his  estate 
to  his  wife  during  her  widowhood,  and  at 
her  marriage  or  decease,  directed  it  to  be 
divided  in  the  manner  mentioned  in  the 
subsequent  clauses.  It  is  plain  that  he  did 
not  intend  to  die  intestate  as  to  any  part 
of  his  estate;  and  that  his  wife's  marriage 
or  decease  was  to  be  the  period  of  division 
of  his  estate  among  all  his  other  lega- 
tees, specific,  pecuniary  or  residuary. 

481  *After    giving    certain    specific    and 
pecuniary   devises    and   bequests,    he 

gives  the  residue  of  his  estate  to  eight  of 
his  children,  to  be  equally  divided  between 
them.  I  do  not  think  the  testator  could 
have  intended  to  embrace  in  this  residue 
an  estate  in  remainder  in  500  dollars,  de- 
pendent on  the  death  of  his  daughter  Mrs. 
Parker;  and  therefore  he  must  have  died 
intestate  as  to  that  subject  after  her  death, 
if  he  intended  to  give  her  only  a  life  estate 
therein.  He  has  carefully  provided  for 
various  contingent  or  ulterior  limitations, 
to  take  effect  after  the  period  of  general 
division,  at  his  wife's  marriage  or  decease; 
and  would  no  doubt  have  made  a  similar 
limitation  over  of  the  500  dollars  at  Mrs. 
Parker's  decease,  if  he  had  intended  to  give 
her  only  a  life  estate  therein. 

Again  it  may  be  said    that    the   testator 
uses    the    word    **give"   in   several  of  the 


clauses  of  his  will ;  and  that  wherever  he 
uses  it,  he  plainly  intends  to  make  an  ab- 
solute bequest.  That  he  uses  the  Mrord 
**loan"  in  no  case,  unless  it  be  that  of 
Mrs.  Parker,  where  he  does  not  plainly 
intend  to  give  a  limited  interest;  and  that 
therefore  the  word  **loan"  in  her  ca,se, 
ought  to  be  construed  as  importing  a  lim- 
ited, and  not  an  absolute  estate.  This  is 
an  imposing  view  of  the  case  and  presents 
a  difficulty,  which,  however,  I  think  is  not 
insuperable.  The  most  that  can  be  made 
of  it  is,  that  the  testator  had  some  meaning* 
in  the  use  of  the  word  **loan"  in  the  k>e- 
quest  to  Mrs.  Parker,  different  from  that 
which  he  had  in  the  use  of  the  word  **give, ' ' 
in  other  clauses  of  his  will.  But  what  the 
meaning  was  it  is  impossible  from  the  rec- 
ord to  ascertain.  We  may  conjecture  that 
it  was  to  give  to  Mrs.  Parker,  who  was 
his  only  married  daughter,  a  separate 
estate  in  her  legacy,  or  to  exempt  it  from 
liability  for  the  debts  of  her  husband ;  and 
that  he  supposed  his  object  could  be  effected 
by  making  the  gift   in   the  form  of  a  loan. 

But  whatever  his  motion  on  this  sub- 
482      ject  may  have   been,  it  *is  enough  to 

say  that  in  my  opinion  there  is  noth- 
ing in  the  will  to  limit  the  duration  of  the 
estate  given  to  Mrs.  Parker.  It  is  true 
there  are  no  words  of  perpetuity  annexed 
to  the  bequest  to  her;  nor  are  there  any 
annexed  to  those  bequests,  in  which  the 
word  **give"  instead  of  **loan"  is  used. 
In  this  respect  they  are  alike.  There  is  a 
very  close  resemblance  in  the  terms  of  the 
bequests,  standing  side  by  side,  to  his 
daughter  Mrs.  Parker,  and  his  son  Thomas 
M.  Wasley.  To  the  former  he  loans  a  negro 
girl  **and  200  dollars  in  cash,  which  is  her 
full  proportion  of  all  his  estate."  To  the 
latter  he  gives  a  negro  man,  **and  200  dol- 
lars in  cash,  which  is  his  full  proportion  of 
all  his  estate."  It  would  be  difficult  to 
place  a  different  construction  on  these  two 
gifts  as  to  the  duration  of  the  estate  given, 
and  to  regard  the  former  as  an  estate  for 
life,  and  the  latter  an  absolute  estate. 

But  if  the  testator  intended  to  limit  the 
duration  of  the  estate  given  to  Mrs.  Parker, 
what  is  there  in  the  will  to  fix  that  limita- 
tion for  her  life?  It  will  not  do  to  say  that 
because  other  "loans"  in  the  will  are  lim- 
ited for  life,  therefore  this  was  intended  to 
be  for  life.  In  fact,  of  the  three  other 
"loans"  made  in  the  will,  but  one  of  them 
was  for  the  lives  of  the  loanees.  One  was 
a  loan  during  widowhood ;  and  the  other 
per  auter  vie.  Why  should  one  any  more 
than  another  of  these  expressly  limited 
loans,  regulate  the  duration  of  that  which 
is  not  so  limited?  It  will  not  do  to  say  that 
the  will  must  be  construed  most  strongly 
against  the  testator,  and  therefore  must  be 
construed  as  giving  an  estate  for  the  life 
of  Mrs.  Parker,  which  is  the  best  limited 
estate  she  cnuld  have.  I  know  of  no  such 
rule  of  construction  as  applied  to  wills. 
But  if  it  were  so  applicable,  the  effect  in 
this  case  would  be  to  make  her  estate  abso- 
lute. There  is,  however,  a  rule  of  con- 
struction    applicable     to    wills,    which    is 
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pertinent  to  this  case,  ^'that  an  heir  at 
law  can  only  be  disinherited  by 
4S3  ^express  devise  or  necessary  implica- 
tion, and  that  implication  has  been 
defined  to  be  such  a  strong'  probability, 
tliat  an  intention  to  the  contrary  cannot  be 
supposed. "  1  Jarm.  on  Wills  465.  If  the 
g^ift  to  Mrs.  Parker  were  construed  to  be  a 
^ft  for  life,  she  would  be  disinherited  not 
only  by  implication,  but  by  implication  on 
implication.  First,  b3'  implying  an  inten- 
tion to  give  a  limited  and  not  an  absolute 
estate;  and  secondly,  by  implying  a  limi- 
tation for  life.  There  is  not  a  word  in  the 
will  on  which  the  latter  implication  can  be 
based.  To  sustain  it,  words  must  be  im- 
ported into  the  will ;  and  I  know  of  no  rule 
of  law  which  will  authorize  such  an  impor- 
tation. All  we  can  do  is  to  construe  the 
l^ngnag^e  of  the  testator :  we  cannot  add  to 
it  His  language  g^ives  or  loans  an  estate 
to  his  daughter,  and  there  stops.  If  he 
really  intended  to  give  or  loan  that  estate 
for  life  only,  the  answer  is  voluit  sed  non 
dixit. 

The  first  inclination  of  my  mind  was  to 
reverse  the  decree  and  send  the  case  back, 
in  order  that  the  extrinsic  facts  and  sur- 
roundings circumstances  might  be  brought 
into  the  case  by  depositions  or  the  report 
of  a  commissioner.  It  seemed  to  me  that 
the  terms  of  the  bequest  presented  a  cate 
of '* equivocation,"  according  to  the  lan- 
guage of  Lord  Bacon,  and  rendered  it  proper 
for  the  court  to  look  for  aid,  in  the  con- 
struction of  the  will,  to  the  surrounding 
circumstances  of  the  case.  But  fftrther 
reflection  has  satisfied  me  that  that  course 
.is  unnecessary,  if  not  improper.  For  while 
I  can  well  imagine  a  state  of  facts  which 
would  render  the  positions  I  have  taken  in 
the  construction  of  the  will  by  itself,  per- 
fectly impregnable,  I  can  conceive  of  none 
which  could  so  far  weaken  these  positions 
as  to  make  it  necessary  to  abandon  them. 
Suppose,  for  example,  it  were  proved  that 
at  the  date  of  the  will,  Mrs.  Parker  had  a 
family  of  children;  that  no  advancement 
had  ever  been  made  to  her ;  that  she 
484  *was  the  testator's  only  married  child ; 
that  she  was  a  dutiful  child,  between 
whom  and  her  father  the  warmest  affection 
subsisted ;  and  that  the  portion  given  her 
by  the  will,  considering*  the  gift  as  abso- 
lute, was  certainly  not  more  than  ''her  full 
proportion  of  all  his  estate."  Could  the 
mind  resist  the  belief  that  whatever  may 
have  been  his  meaning  in  the  use  of  the 
word  '*loan"  instead  of  the  word  **give" 
jn  the  bequest  to  her,  he  could  not  have 
intended  thereby  to  disinherit  her;  and 
that  if  he  had  intended  anything*  so  un- 
natural, he  would  not  have  left  his  inten- 
tion to  mere  implication,  but  would  have 
expressed  it  in  plain  and  unambiguous  lan- 
gnage,  such  as  he  used  in  every  other 
instance  in  which  he  intended  to  give  a 
limited  interest.  On  the  other  hand,  if  the 
facts  supposed  do  not  exist,  but  the  con- 
trary, I  do  not  perceive  that  the  will  would 
admit  of  any  other  construction  than  that 
which  I  have  adopted,    without  such  an  in- 


terpolation of  words  as  would  in  my  judg-- 
ment  be  wholly  unwarrantable. 

I  am  therefore   for    reversing   the  decree 
with  costs,  and  dismissing  the  bill. 

ALLEN  and  LEB,   Js.,  concurred  in  the 
opinion  of  Moncure,  J. 

DANIEL  and  SAMUELS,  Js.,  thought 
that  the  decree  should  be  amended  so  as  to 
give  the  legatee  the  money  for  the  life  of 
the  wife,  and  requiring  security  for  its , 
return  at  her  death.  And  being  thus 
amended,  should  be  affirmed. 

Decree  reversed   with   costs,  and  bill  dis- 
missed. 


485      *Hopkin8,  Brother  &  Co.  v.  Richard- 
ton. 

October  Term,  186S,  Richmond. 

I.  Plesdloff  sod  Practice  —  Demarrer  —  Sustained — 
Ameodnent— Effect.*— Upon  a  demurrer  to  a  count 
in  a  declaration  on  the  ffround  of  dnplicity.  the  de- 
murrer is  sustained;  and  then  the  plain tllf.  with 
the  leave  of  the  court,  amends  the  count.  He  can- 
not object  In  an  appellate  court  that  the  court 
below  erred  In  snstalnlnff  the  demurrer. 

a.  Bonds— Aselffnmeatt—CoaslderatioiM— Case  at  Bar. 

— R  assiffus  the  bond  of  G  to  K  without  considera- 
tion, and  K  transfers  it  to  H  as  collateral  security 
for  ffoods  purchased  of  H  on  a  credit,  upon  the 
understandlnfiT  that  if  R  does  not  acknowledge  his 
liability  as  assignor  of  said  bond,  H  may  return  it 
and  look  out  for  other  security.  R  being  called  on 
by  H  to  know  if  he  was  responsible  as  assignor  of 
the  bond,  assured  H  in  writing  that  he  was  aware 
of  no  offset  or  objection  to  said  bond,  nor  of  any- 
thing to  affect  his  liability  as  assignor  thereof. 
H  therefore  did  not  return  the  bond  and  apply  for 
other  security.  When  the  time  for  payment  for 
the  goods  arrived  G  was  Insolvent.  This  was  not 
a  sufficient  consideration  to  support  an  action  of 
assumpsit  by  H  against  R. 

3.  Sane— Same— Quarantee  of  Payment^— Statute  of 
Frauds— Case  at  Bar.— R  assigns  the  bond  of  G  to 
K  to  enable  K  to  purchase  goods  on  the  credit  of 
his  assignment,  and  guarantees  the  payment  of 

*Pleadlnff  and  Practice — Demurrer  —  Sustained  — 
Amendment— Effect.— Where  a  party  amends  his 
pleadings  after  a  demurrer  to  it  has  been  sustained, 
he  waives  his  right  to  except  to  the  rulings  of  the 
court,  on  the  ground  that  the  demurrer  was  wrong- 
fully sustained.  For  this  proposition  the  principal 
case  is  cited  and  followed  in  the  following  cases: 
Darracott  v.  C.  &  O.  R.  R.  Co..  83  Va.  290,  2  S.  E.  Rep. 
511:  Harris  V.  N.  &  W.  R.  R.  Co..  88Va.  B62. 14  S.  E. 
Rep.  535;  Connell  v.  C.  &  O.  R.  R.  Co.,  98  Va.  55,  24  S. 
E.  Rep.  407:  Birckhead  v.  C.  &0.  R.  R.  Co.,  95  Va. 
649,  20  S.  E.  Rep.  078. 

iBonds— Assignment.— See  monographic  note  on 
"Assignments**  appended  to  Ragsdale  v.  Hagy,  9 
Gratt  409;  also,  monographic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn,  18  Gratt.  801.  The  princi- 
pal case  is  cited  in  Welsh  v.  Ebersole,  75  Va.  069;  2 
Va.  Law  Reg.  79:  6  Va.  Law  Reg.  114. 

(Contract  to  Pay  DeM  of  Another— New  and  Orig- 
inal Consideration.— See  a  discussion  of  this  question 
in  a.  foot-note  to  Noyes  v.  Humphreys.  11  Gratt.  686, 
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tbe  bond,  by  the  endorsement  on  tlie  back 
thereof,  si^rned  with  his  name:  And  K  purchases 
ffoods  of  H  on  the  credit  of  that  assignment  and 
firuarantee.  This  is  not  an  under takinir  for  the 
debt  of  another  to  which  the  statute  of  frauds  and 
perjuries  will  apply. 

4.  3ame— Same— Ri8:ht  tp  Go  a^alast  Assignor— Insol- 
vency — R  assifirns  the  bond  of  G  to  K  by  endorsing 
his  name  in  blank  thereon  for  the  purpose  of  ena- 
buns'  K  to  buy  roods  on  the  faith  of  his  endorse- 
ment, and  H  sells  iroods  to  K  upon  the  faith  of  the 
same,  and  before  the  time  of  payment  for  the 
GToods  arrives  O  becomes  insolvent  H  may  main- 
tain an  action  of  assumptU  against  R  either  as 
assignor  or  g-uarantor  of  the  bond. 

5.  Same— Same— Statements  of  Asslflrnor— When  Com- 
petent Evidence.— R  assigns  the  bond  of  O  to  K  to 
enable  K  to  purchase  sroodp  on  the  credit  of  R*s 
assisrnment,  and  K  purchases  roods  of  H  upon  the 
credit  thereof.  In  an  action  by  H  ag-ainst  R  upon 
that  assignment,  the  statements  of  K  to  H  in  re- 
lation to  said  assig-nment,  pendine-  the  neg-otiation 
for  the  goods  and  the  transfer  of  the  bond  of  O. 
are  competent  evidence  against  R;  but  the  state- 
ments of  K  at  a  subsequent  period  are  not  com- 
petent evidence  arainst  R. 

6.  Same  — Same  — Same— Same.  — Declarations  of  R 
made  durinsr  the  conversation  and  consultations 
in  relation  to  his  assiflmment  of  the  bond  of  G  to 
K.  though  made  a  day  or  two  before  the  bond 

was  assigned,  are  competent  evidence 
486      *f or  R  as  a  part  of  the  ret  gestcf,  to  show  that 

he  did  not  make  the  assignment  under  such 
circumstances,  or  with  such  intent,  as  would  ren- 
der him  liable  upon  the  assignment  to  the  holder 
of  the  bond. 

7.  Instructions— Evidence  Tending  to  Prove  Supposed 

Case.8— If  there  Is  any  evidence  before  a  Jury  tend- 
ing to  prove  a  case  supposed  in  an  instruction 
asked  for,  and  the  instruction  propounds  the  law 
correctly,  it  should  be  given. 

where  the  principal  case  is  cited.  The  principal 
case  is  also  cited,  for  the  latter  part  of  the  proposi- 
tion there  laid  down,  in  Skinker  v.  Armstronff.  86 
Va.  1015, 11 S.  £.  Rep.  977;  2  Va.  Law  Reg.  465;  Hooper 
V.  Hooper,  82  W.  Va.  536,  9  S.  E.  Rep.  941. 

^Instructions— Evidence  Tending  to  Prove  a  Sup- 
posed Case. —On  this  question  see  the  principal  case 
cited  and  approved  in  Early  v.  Garland*  13  Gratt.  1, 
and  note,  wbere  there  is  a  discussion  of  the  subject 
and  a  collection  of  the  authorities.  For  the  proposi- 
tion there  laid  down  see  the  principal  case  cited  and 
approved  in  the  following  cases:  Anable  v.  Com.,  24 
Gratt  568:  Smith  v.  Snyder,  77  Va.  441;  Central  Lu- 
natic Asylum  V.  Flanagan,  80  Va.  117;  Harman  v. 
CundifF.  82  Va.  247;  Snodrrass  v.  Com.,  89  Va.  686, 17 
S.  E.  Rep.  238;  N.  Y..  etc.,  R.  R.  Co.  v.  Thomas.  92  Va. 
611,24  8.  E.  Rep.  264;  Michie  v.  Cochran,  93  Va.  648. 
25  S.  £.  Rep.  884;  C.  &  O.  R.  R.  Co.  v.  Anderson,  93  Va. 
657.  25  S.  E.  Rep.  947;  Washington,  etc.,  R.  R.  Co.  v. 
Lacey,  94  Va.  468. 26  S.  E.  Rep.  834;  Carpenter  v.  Chem- 
ical Co.,  98  Va.  182.  35  S.  E.  Rep.  858;  Gas  Co.  v.  Wheel- 
ing, 8  W.  Va.  372;  State  v.  Betsall.  11  W.  Va.  729; 
Osborne  v.  Francis,  88  W.  Va.  323,  18  S.  E.  Rep.  595; 
Carrico  v.  W.  Va.  Cent,  etc.,  R.  Co.,  39  W.  Va.  101. 19 
S.  E.  Rep.  576;  foot-note  to  McDowell  v.  Crawford,  11 
Gratt.  877.  See  foot-note  to  Farish  v.  Reig^le,  11  Gratt. 
697. 

Same— Welffbt  of  Evidence.— See,  on  this  subject 
foot-note  to  Davis  v.  Miller,  14  Gratt  1,  where  the 
principal  case  is  cited.    See  also,  citing  the  principal 


8.  Appellate  Practice— Admission  of  Improper  Plea.!  — 

The  admission  of  an  Improper  plea  is  error,  and 
the  appellate  court  will  not  enquire  whether  or 
not  the  plaintiff  could  be  injured  by  its  admission. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Clarke  county  by  Hopkins, 
Brother  &  Co.  v.  John  Richardson.  The 
case  is  sufficiently  stated  in  the  opinion  of 
Judge  Lee.  On  the  trial  there  was  a  verdict 
and  judgment  for  the  defendant ;  whereupon 
the  plaintiffs  applied  to  this  court  for  a 
supersedeas,  which  was  awarded. 

Patton,  for  the  appellants. 
Morson,  for  the  appellee. 

LEE,  J.  This  was  an  action  of  assumpsit 
brought  in  the  Circuit  court  of  Clarke 
county  by  the  plaintiffs  in  error  against 
the  defendant.  The  declaration  contained 
five  counts.  The  defendant  appeared  and 
filed  a  general  demurrer  to  the  third  count 
and  a  special  demurrer  to  the  second  and 
fourth  counts,  assigning  for  cause  in  the 
latter  that  each  of  those   counts  contained 


case,  Comett  v.  Rhudy.  80  Va.  716;  Richmond  A,  Dan- 
ville R.  Co.  V.  Noea  86  Va.  84,  9  S.  E.  Rep.  478:  Tyler 
V.  C.  &  O.  R.  R.  Co.,  88  Va.  8M,  13  S.  £.  Rep.  975:  B.  & 
O.  R.  R.  Co.  V.  Skeels,  3  W.  Va.  56a 

il  Appellate  Practice— Admission  of  Improper  Plea.— In 
The  First  National  Bank  of  Wellsburif  v.  Klmbcr- 
lands,  16  W.  Va.  596,  it  is  said:  "In  the  case  of  IffVh 
tint,  Bro.  v.  Richardson,  9  Gratt.  486,  it  was  decided: 
'The  admission  of  an  improper  plea  is  error:  and 
the  appellate  court  will  not  enquire,  whether  or 
not  the  plaintiff  could  be  Injured  by  its  admission.* 
JUDGK  Lee  in  this  case  says:  'Nor  is  it  any  answer 
to  the  objection,  to  say  that  the  plea,  even  if  bad, 
could  do  tbe  plaintiff  no  harm  by  beine^  in  the  rec- 
ord. That  is  an  enquiry  upon  which  the  coart 
should  scarcely  enter,  nor  should  it  speculate  upoa 
the  effect  of  an  improper  plea  in  prejudice  of  the 
plainUff's  rlffhts.  If  it  be  Insufficient  and  no 
answer  to  the  action,  it  should  be  rejected, 
when  objected  to,  nor  should  the  plaintiff  he 
put  to  an  issue  upon  it*  The  views  of  Judge  Lsi 
were  cited  approvingly  by  Judge  Hatmond.  in  dellr- 
erinff  the  opinion  of  this  court,  in  Qriffle  v.  McCoy. 
8  W.  Va.  206.  In  my  judflrment  the  refusal  to  reject 
a  plea,  which  the  court  oncrht  to  reject,  is  a  good 
ffround  for  reversal,  unless,  when  all  the  facts  have 
been  certified  by  tbe  court  below,  it  appears  affirm- 
atively to  the  court  that  the  plaintiff  could  not  be 
injured  by  having  had  to  try  his  case  on  such  im- 
proper plea.**  See,  in  accord,  citinff  the  principal 
case,  Griffle  v.  McCoy,  8  W.  Va.  205:  Flint  v.  Gilpin, 
29  W.  Va.  744.  8  S.  E.  Rep.  36:  State  v.  Peck,  32  W.  Va. 
614,  9  S.  £.  Rep.  922.  See  also.  Van  Winkle  v.  Black- 
ford, 28  W.  Va.  670:  2  Barton*s  Law  Pr.  (M  Ed.)  1334. 

In  State  V.  Bruce.  28  W.  Va.  158.  it  is  said:  'This 
proposition  is  no  doubt  true,  provided  it  appears 
from  the  whole  record  before  us,  that  the  defead- 
ant  was  not  prejudiced  by  the  error  of  the  court 
refusinff  to  sustain  his  demurrers  to  the  second 
counts  of  the  indictments.  It  is  certainly  the  law, 
that  where  the  court  has  committed  an  error  in  the 
pleadlnffs,  this  court  will  presume  the  person 
asrainst  whom  such  error  was  committed  was  prej- 
udiced and  the  burden  is  on  the  opposite  party  tx> 
show  by  the  record  that  there  was  no  such  preja. 
dice.    Hopkins  r.  Richardson,  9  Gratt.  485.*' 
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two  separate,  distinct  and  complete  causes 
of  action.  The  plaintiffs  joined  in  these 
demnrrers,  and  the  same  having  been 
argned,  the  court  held  the  third  count  in- 
sufficient, and  the  £^eneral  demurrer  to  it 
was  sustained.  The  court  also  expressed 
the  opinion  that  the  objection  made  to  the 
second  and  fourth  counts  was  well  taken ; 
but  leave  was  given  to  the  plaintiffs  to 
amend  those  counts.  Of  this  leave  the 
plaintiffs  availed  themselves  by  striking  out 
of  each  of  those  counts  what  was  supposed 
to  constitute  one  of   the    two  distinct 

487  causes  of  ^action  which  it  was  alleged 
were  improperly  blended  in  one  count ; 

and  the  defendant  then  demurred  generally 
to  those  two  counts  thus  amended.  On  con- 
sideration of  the  demurrers  to  these  amended 
counts,  the  court  held  the  counts  good,  and 
the  demurrers  were  overruled.  The  defend- 
ant also  pleaded  non  assumpsit  to  each 
count  of  the  declaration,  and  a  special  plea 
to  the  second  and  fourth  counts,  which 
though  objected  to  was  allowed  by  the  court. 
And  the  jury  having  rendered  a  verdict  for 
the  defendant  upon  the  issues  joined,  the 
plaintiffs  obtained  a  supersedeas  from  this 
court. 

The  petitioners  assign  various  causes  of 
error  in  the  said  judgment,  and  amongst 
the  rest,  the3'  complain  that  the  court  im- 
properly sustained  the  special  demurrers 
first  filed  to  the  second  and  fourth  counts. 
I  think  it  however  unnecessary  to  consider 
those  counts  as  first  framed,  or  to  deter- 
mine whether  they  were  obnoxious  to  the 
charge  of  duplicity  or  not ;  because  the  plain- 
tiffs, by  availing  themselves  of  the  leave 
given  to  amend  and  striking  from  the 
counts  what  was  supposed  to  render  them 
double,  must  be  held  to  have  waived  the 
question  and  to  have  been  content  to  stand 
upon  the  counts  as  amended ;  and  they  can- 
not now  be  entertained  here  to  make  the 
objection  that  the  Circuit  court  erred  in  its 
opinion  that  those  counts  were  justly  ob- 
noxious to  the  charge  of  duplicity.  If  they 
had  desired  to  test  the  correctness  of  that 
opinion  and  to  obtain  the  benefit  of  the 
counts  as  originally  framed,  they  should 
have  allowed  the  special  demurrers  to  be 
sustained  and  the  counts  held  for  naught, 
instead  of  amending  them  to  conform  to 
the  opinion  of  the  court,  as  they  elected 
to  do. 

The  plaintiffs  in  error  also  complain  that 

the  court  erred  in  sustaining  the  demurrer 

to  the  third  count  in  the  declaration.     This 

count   alleges    that    Richardson    being  the 

holder  of  a  bond  on  Gibson,   which  is 

488  described  by  ^its   date,    amount    and 
time    of   payment,  assigned  the  same 

to  Kirby  by  a  written  assignment  on  the 
back  thereof,  subscribed  with  his  proper 
name.  That  the  said  Kirby  afterwards 
proposed  to  the  plaintiffs  in  Baltimore,  that 
if  they  would  sell  goods,  &c.  to  the  firm  of 
Bushnell,  Kirby  &  Co.  of  which  he,  Kirby, 
was  a  partner,  he  would  assign  the  said 
bond  to  them  as  collateral  security  for  the  j 
payment  of  the  same ;  and  at  the  same  | 
time  he,  Kirby,  represented  to  the  plaintiffs  ' 


that  Richardson  was  liable  as  the  assignor 
of  the  bond  for  the  payment  thereof  if  the 
money  could  not  be  made  out  of  Gibson. 
That  in  consideration  of  the  premises,  the 
plaintiffs  sold  to  said  Bushnell,  Kirby  & 
]  Co.  goods  to  the  amount  of  3254  dollars  88 
cents,  on  a  credit  of  six  months,  with  the 
understanding  that  if  Richardson  did  not 
acknowledge  his  liability  as  assignor  of  said 
bond,  the  plaintiffs  were  to  be  at  liberty  to 
return  it  to  Bushnell,  Kirby  &  Co.  and 
**look  out  for  other  security.*'  That  Kirb3' 
did  assign  said  bond  to  the  plaintiffs  for 
the  purpose  aforesaid,  for  value  received ; 
of  all  which  Richardson,  &c.  had  notice. 
That  afterwards  the  said  Richardson,  being 
called  upon  by  plaintiffs  to  know  if  he  was 
responsible  as  assignor  of  said  bond,  as- 
sured the  plaintiffs  in  writing  that  he  was 
aware  of  no  offset  or  objection  to  said  bond, 
nor  of  anything  to  affect  his  liability  as 
assignor  thereof.  That  in  consideration  of 
the  premises,  the  plaintiffs  did  not  endeavor 
to  obtain  other  security  from  said  Bushnell, 
Kirby  &  Co.,  and  did  not  bring  suit  against 
them  for  the  amount  of  the  goods,  but  for- 
bore to  do  so,  and  retained  the  bond  of 
Gibson  for  a  long  time,  to  wit,  six  months. 
That  when  said  bond  became  due  and  pay- 
able, the  said  Gibson  was  notoriously  in- 
solvent, and  so  continued  to  be,  so  that  no 
part  of  the  amount  thereof  could  be  made 
out  of  him ;  and  that  he  had  not  paid  the 
same    either    to    the    said  Kirby    or  to  the 

plaintiffs;  nor  had  the  said  Bushnell, 
489      Kirby  &  *Co*  ever  paid   the  plaintiffs 

the  amount  of  the  goods  so  sold  as 
aforesaid:  of  all  which  Richardson  had 
notice.  By  virtue  whereof,  it  is  charged 
the  said  Richardson  became  indebted  to  the 
plaintiffs  in  the  amount  of  the  goods  so 
sold  to  Bushnell,  Kirby  &  Co.  as  aforesaid, 
with  interest;  and  being  so  indebted,  in 
consideration  thereof  promised  to  pay  the 
same  when  afterwards  requested.  Now  it 
appears  to  me  that  this  count  lacks  that 
indispensable  element  of  a  good  declaration 
in  assumpsit,  an  averment  of  a  good  and 
sufficient  consideration  for  the  promise  im- 
puted to  the  defendant.  The  consideration 
stated  is  the  legal  liability  which  it  is 
averred  had  devolved  upon  the  defendant 
by  reason  of  the  premises  set  out  in  the 
count;  and  the  question  is,  whether  such 
legal  liability  is  made  out.  It  is  not  alleged 
that  any  consideration  passed  from  Kirby 
to  Richardson  for  the  assignment  of  Gib- 
son's bond  by  the  latter,  nor  that  the  said 
assignment  was  accompanied  by  any  agree- 
ment to  guarantee  the  payment  of  the 
bond,  or  any  intention  declared  on  the  part 
of  Richardson  to  enable  Kirby  to  purchase 
goods  on  the  credit  of  his  liability  as  as- 
signor to  make  good  the  amount  if  Gibson 
proved  insolvent.  The  plaintiffs  parted 
with  their  goods  without  first  conferring 
with  Richardson  on  the  subject,  and  not  on 
the  faith  of  his  liability,  because  they  took 
the  bond  as  collateral  security  only,  reserv- 
ing expressly  the  right  to  look  out  for  other 
security  if  Richardson  should  not  acknowl- 
edge his  liability  as  assignor.     The  written 


235 


9  QRATT. 


Virginia  Rbports,  Annotatbd. 


490,  491,  402 


assurance  given  by  Richardson  after  the 
goods  had  been  sold,  that  he  knew  nothing 
which  could  affect  his  liability  as  assignor 
of  the  bond,  could  not  serve  by  relation 
back  to  the  date  of  the  sale,  to  create  a 
good  cause  of  action  against  him.  At  most, 
it  only  amounted  to  evidence  tending  to 
show  that  his  assignment  to  Kirby  was 
under  circumstances  which  would  make 
him   liable   to  Kirby's  assignee :  but 

490  it  cduld  not  *of  itself  constitute  a  right 
of  action  in  assumpsit.     And   even  if 

this  written  admission  had  contained  an 
express  promise  fo  pay  the  debt  claimed, 
yet  made  at  the  time  it  was,  and  under  the 
circumstances  attending  it,  it  would  have 
been,  like  the  promise  in  the  case  of  Bank 
of  Washington  v.  Arthur,  3  Gratt.  173,  of 
no  effect,  for  want  of  any  consideration 
that  would  be  sufficient  to  support  an  action 
founded  upon  it.  Whether  by  giving  this 
assurance  in  writing,  and  thus  inducing 
the  plaintifiPs  (as  would  seem  to  be  intended 
by  the  allegations  of  the  count)  to  forbear 
endeavoring  to  get  other  security  for  their 
debt,  or  bringing  suit  against  Bushnell, 
Kirby  &  Co.,  the  said  Richardson  may  have 
made  himself  liable  in  a  special  action  on 
the  case  for  the  damages  thereby  sustained 
by  the  plaintiffs,  is  a  question  not  neces- 
sary now  to  be  decided.  The  count  is  not 
and  could  not  have  been  properly  framed 
with  that  view.  It  is  as  it  must  have  been 
in  this  action,  a  count  in  assumpsit,  and 
charging  Richardson  as  having  rendered 
himself  liable  and  indebted,  and  averring 
a  promise  to  pay  upon  such  indebtedness. 
And  as  I  think  no  such  indebtedness  can  be 
deduced  from  the  allegations  of  the  count, 
I  am  of  opinion  that  it  was  insufficient, 
and  that  the  court  did  not  err  in  sustaining 
the  demurrer  to  it. 

To  the  second  and  also  to  the  fourth 
count  in  the  declaration,  the  defendant 
tendered  a  special  plea,  averring  that  the 
promise  or  guaranty  in  each  of  those  counts 
alleged,  was  a  special  promise  to  pay  the 
debt  of  another  person,  to  wit,  the  said 
Samuel  Gibson,  and  that  no  promise  or 
agreement  relating  to  the  same,  nor  any 
note  or  memorandum  thereof  was  in  writ- 
ing, or  signed  by  the  defendant  or  any  one 
by  him  thereunto  authorized.  The  plain- 
tiffs objected  to  the  filing  of  these  pleas, 
but  the  court  overruled  the  objection  and 
permitted  them  to  be  filed;  and  the  plain- 
tiffs   were  compelled   to    reply.     And 

491  the    admission  of   these  pleas  '^is  as- 
signed as  one  of  the  grounds  of  error 

in  the  said  judgment. 

The  second  and  fourth  counts  in  the  dec- 
larations, to  which  these  pleas  were  filed, 
both  allege  that  the  defendant  being  the 
holder  of  the  bond  on  Gibson,  to  enable 
Kirby  to  use  the  same  in  the  purchase  of 
goods  for  Bushnell,  Kirby  A  Co.,  upon  the 
faith  and  credit  of  the  defendants*  liability 
as  assignor,  and  of  his  guaranty  of  the 
bond,  did  assign  the  same  to  the  said  Kirby, 
and  did  guarantee  the  payment  thereof,  by 
writing  endorsed  on  the  said  bond  and 
signed  with  his  proper  name ;  and  that  the 


plaintiffs  sold  the  goods  on  the  credit 
thereof.  Now  these  pleas  neither  traverse 
the  matter  of  fact  alleged  in  the  counts, 
nor  yet  confess  and  avoid  them  by  others ; 
and  the  only  purpose  which  they  conld 
serve,  as  it  seems  to  me,  was  to  raise  the 
question  whether  the  allegations  of  each  of 
these  counts  made  out  a  case  of  liability  on 
the  part  of  the  defendant.  For  this  purpose 
i  they  were  entirely  unnecessary,  and  as 
the  counts  were  framed,  I  regard  them  as 
wholly  inapplicable  and  inappropriate,  the 
statute  of  frauds  having  no  application,  as 
I  think,  to  such  a  contract  of  assignment 
and  guaranty  as  that  stated  and  alleged  in 
each  of  these  counts.  It  may  properly  be 
said  that  it  was  not  the  debt  of  Gibson 
which  the  defendant  assumed  to  pay  by  his 
undertaking  upon  that  occasion,  but  a  debt 
of  his  own  in  effect,  or  one  created  upon 
the  faith  and  credit  of  his  assignment  and 
guaranty,  when  the  goods  were  sold,  and 
which  but  for  his  undertaking  would  have 
had  no  existence ;  although  it  was  of  course 
contingent  upon  the  failure  or  inability  of 
Gibson  to  pay  the  amount  of  the  bond,  just 
as  is  the  liability  of  every  assignor  of  the 
bond  of  another,  for  whatever  value.  I 
think,  therefore,  that  these  pleas  were  no 
answer  to  the  plaintiffs'  action,  and  that 
the    court   erred   in   permitting  them  to  be 

filed.  Nor  is  it  any  answer  to  the  ob- 
492      jection  to  say,    that  the  pleas,  *even 

if  bad,  could  do  the  olaintiffs  no  harm 
by  being  in  the  record.  That  is  an  enquiry 
upon  which  the  court  should  scarcely  enter, 
nor  should  it  speculate  upon  the  effect  of 
an  improper  plea  in  prejudice  of  the  plain- 
tiffs' rights.  If  it  be  insufficient  and  no 
answer  to  the  action,  it  should  be  rejected 
when  objected  to,  nor  should  the  plaintiffs 
be  put  to  an  issue  upon  it. 

Another  ground  of  error  assigned  by  the 
plaintiffs  is,  that  the  court  below  improp- 
erly refused  to  give  the  instruction  to  the 
jury  asked  for  by  them  on  the  trial  of  the 
cause.  After  all  the  evidence  had  been 
given  to  the  jury,  they  moved  the  court  to 
instruct  the  jury  that  if  they  believed  from 
the  evidence  that  Richardson  assigned  the 
bond  on  Gibson  to  Kirby  by  endorsing  his 
name  in  blank  thereon,  that  Kirby  might 
use  the  same  so  endorsed  in  the  purchase 
of  goods  upon  the  faith  of  the  bond  and  of 
Richardson's  liability  as  assignor,  and  that 
the  plaintiffs  sold  the  goods  upon  faith  of 
said  bond  and  of  said  Richardson's  liabil- 
ity, and  that  Kirb}*  assigned  the  bond  to 
plaintiffs  in  consideration  of  the  goods, 
and  also  that  Gibson  was  notoriously  in- 
solvent when  the  bond  fell  due,  then  it  was 
immaterial  whether  Kirby  paid  a  valuable 
consideration  to  Richardson  for  said  bond 
or  not,  and  that  the  plaintiffs  were  entitled 
to  recover  the  value  of  the  goods.  The 
court,  however,  refused  so  to  instruct  the 
jury;  and  the  plaintiffs  excepted.  It  is 
doubtless  correct,  as  argued  by  the  counsel 
for  the  defendant  in  error,  that  the  assign- 
ment of  a  chose  in  action  not  assignable 
at  common  law,  does  not  make  the  assignor 
liable  without  a  valuable  consideration  for 
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the  assignment ;  and  that  the  assignment 
being  in  writing  does  not  necessarily  im- 
port that  it  was  for  valuable  consideration. 
Hall  V.  Smith,  3  Munf.  550;  Wood's  adm'r 
▼.  Dnval,  9  I^eigh  6;  Breckenridge  v. 
Auld,  1  Rob.  R.  143.  And  the  distinctions 
which  were  adverted   to   between  the 

493  ^endorsement    of    negotiable    instru- 
ments   and    common   law  obligations 

and  other  instruments  not  negotiable,  are 
well  established  by  the  authorities.  .  But  it 
certainly  cannot  be  maintained  that  if  the 
holder  of  a  bond  endorse  it  in  blank  with 
intent  to  assign  it,  and  to  enable  his  as- 
signee to  get  credit  upon  faith  of  the  bond 
and  of  his  assignment  of  it,  and  the  as- 
signee do  succeed  in  getting  such  credit  on 
faith  thereof,  and  take  up  money  or  goods 
for  the  same,  and  the  obligor  prove  insol- 
vent, the  assignor  will  not  be  liable  to  the 
party  making  the  advances  because  he  may 
have  received  no  value  for  his  assignment 
from  his  immediate  assignee.  In  such  a 
case  the  assignor  may  be  regarded  as  au- 
thorizing his  assignee  to  take  up  the  money 
or  goods  on  faith  of  the  bond  and  of  his 
assignment,  and  to  write  over  his  name  an 
assignment  for  value  received  to  the  person 
making  the  advances;  or  as  authorising  a 
gnaranty  of  the  payment  of  the  bond  to  be 
written  over  his  name,  conforming  to  the 
tme  intent  and  purpose  with  which  it  was 
endorsed  on  the  bond. 

The  bill  of  exceptions  does  not  state  the 
opinion  of  the  court  upon  the  legal  ques- 
tions involved,  nor  the  particular  grounds 
on  which  the  court  declined  giving  the  in- 
struction ;  but  simply  that  the  court  refused 
to  give  it.  It  may  be  presumed,  however, 
that  the  reason  for  the  refusal  was  that  the 
conrt  thought  there  was  no  sufficient  con- 
sideration for  creating  a  liability  on  the 
part  of  Richardson,  or  that  he  was  protected 
by  the  operation  of  the  statute  of  frauds. 
It  is  true  that  to  render  Richardson  liable 
Qpon  his  assignment  or  guaranty,  there 
must  have  been  good  and  sufficient  consid- 
eration. But  this  need  not  be  a  benefit  re- 
salting  to  Richardson  himself,  the  party 
promising.  A  loss  or  inconvenience  sus- 
tained by  the  other  party  at  the  instance 
or  with  the  consent,  express  or  implied,  of 
the  party  promising,  is  a  good  and  suffi- 
cient consideration.  Chitty  on  Contracts, 
p.   29,   and   authorities    cited    in    the 

494  *note.      In    this    case    the   plaintiffs' 
parting    with    their   goods   to  Kirby, 

upon  the  faith  of  the  defendant's  endorse- 
ment made  for  the  purpose  intended,  was 
an  ample  consideration  for  his  liability. 
Nor,  as  it  seems  to  me,  and  as  I  have  al- 
ready intimated,  is  the  case  one  of  a  prom- 
ise to  pay  the  debt  of  another  that  would 
hXl  within  the  operation  of  the  statute  of 
frauds.  Bvery  assignment  of  a  bond  or 
note,  even  for  a  full  value,  might  in  the 
same  sense  be  said  to  create  a  promise  to 
pay  the  debt  of  another.  It  seems  to  fall 
rather  within  the  third  class  of  cases  men- 
tioned in  Story  on  Prom.  Notes,  {  457, 
where  the  promise  to  pay  the  debt  of  an- 
other arises  out  of  some   new  and  original 


consideration  of  benefit  or  harm  moving 
between  the  newly  contracting  parties, 
which  class  of  cases,  the  author  adds,  is 
not  within  the  statute  of  frauds.  The  dis- 
tinction between  this  class  of  cases  and 
those  in  which  the  promise  is  regarded  as 
an  undertaking  for  the  debt  of  another 
within  the  statute  of  frauds,  is  also  recog- 
nized in  1  Saund.  211,  n.  2,  and  by  Ch.  J. 
Kent,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Leonard  v.  Vredenburg,  8 
John.  R.  29-36.  But  if  even  a  memorandum 
in  writing  signed  by  the  defendant  be  held 
indispensable,  I  would,  under  the  authority 
of  the  case  of  Ulen  v.  Kittredge,  7  Mass. 
R.  233,  not  hesitate  to  regard  the  endorse- 
ment of  the  name  of  the  assignor  in  blank 
upon  the  bond  for  the  purpose  indicated, 
and  which  gave  authority  to  write  a  guar- 
anty in  conformity  to  the  intention  with 
which  the  endorsement  was  made,  and  of 
which  parol  testimony  was  clearly  admissi- 
ble, as  a  full  compliance  with  the  requi- 
sition of  that  statute  on  this  subject. 
Numerous  cases  are  to  be  found  in  the 
reports  of  the  decisions  of  this  and  other 
courts,  from  which  the  liability  of  the  as- 
signor of  a  bond  or  other  instrument  not 
negotiable,  in  such  a  case,  is  to  be  deduced 
beyond  all  doubt  or  question.  Of  these  I 
will  content  myself  with  referring  to 
495  the  following:  ^Hansbrough  v.  Bay- 
lor, 2  Munf.  36;  Goodall  v.  Stuart,  2 
Hen.  &  Munf.  105;  Mackie  v.  Davis,  2 
Wash.  219;  Orrick  v.  Colston,  7  Gratt.  189; 
Violett  V.  Patton,  5  Cranch's  R.  142;  De 
Wolf  V.  Rabaud,  1  Peters'  R.  476;  Townsley 
V.  Sumrall,  2  Peters*  R.  170 ;  McDonald  v. 
Magruder,  3  Peters'  R.  470;  Josselyn  v. 
Ames,  3  Mass.  R.  274;  Ulen  v.  Kittredge, 
7  Mass.  R.  233;  Tenney  v.  Prince,  4  Pick. 
R.  385;  Moies  v.  Bird,  11  Mass.  R.  436. 
Other  cases  upon  the  subject  will  be  found 
cited  in  the  note  to  sections  457,  459,  474,  of 
Judge  Story's  work  on  Promissory  Notes. 
In  some  of  the  cases  referred  to,  it  was 
made  a  question  whether  the  endorsement 
in  blank  upon  the  instrument  had  the  effect 
to  create  a  direct  original  liability  upon 
the  party  making  the  endorsement,  or  only 
the  collateral  contingent  liability  of  a 
guarantor;  and  the  result  of  the  various 
authorities  would  seem  to  be  in  relation  to 
a  blank  endorsement  of  an  instrument  not 
negotiable,  that  where  it  is  not  a  part  of 
the  original  transaction,  but  subsequently 
made,  then  in  the  absence  of  controlling 
proofs,  it  is  deemed  a  mere  guaranty,  and 
the  endorser  liable  only  as  a  guarantor. 
Dean  v.  Hall,  17  Wend.  R.  214;  Story's 
Prom.  Notes,  {  480.  The  true  intention  of 
the  parties  is,  however,  always  the  subject 
of  elucidation  by  proof,  which  may  be  by 
parol,  of  the  facts  and  circumstances  which 
took  place  at  the  time  of  the  transaction ; 
and  the  interpretation  to  be  placed  upon 
the  endorsement  will  be  always  just  such 
as  will  carry  that  intention  into  effect. 
Story's  Prom.  Notes,  i  479. 

The  instruction  moved  for  in  this  case,  as 
I  understand  it,  was  to  this  effect,  that  if  the 
jury  should  believe  from  the  evidence,  that 
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the  defendant  assigned  the  bond  on  Gibson 
to  Kirby  by  endorsing  his  name  in  blank 
thereon,  for  the  very  purpose  of  enabling 
Kirby  to  buy  goods  upon  the  faith  of  his  en- 
dorsement, and  that  the  plaintiffs  sold 
4%  the  goods  on  the  faith  of  the  *same, 
and  that  Gibson  was  notoriously 
insolvent  when  his  bond  fell  due,  then 
the  defendant  was  liable  to  the  amount  of 
the  value  of  the  goods  sold,  the  same  being 
less  than  the  amount  due  upon  the  bond : 
And  I  cannot  doubt  that  it  correctly  pro- 
pounded the  law  upon  the  subject.  But  it 
is  insisted  that  the  purpose  of  Richardson, 
in  making  the  assignment,  did  not  import 
a  guaranty ;  and  that  if  the  instruction  is 
to  be  construed  as  assuming  an  intent  to 
guarantee  on  his  part,  it  was  rightly  refused 
because  there  was  no  proof  of  such  guar- 
anty, and  the  instruction  was  upon  an  ab- 
stract proposition ;  which,  according  to  the 
well  settled  rule,  the  court  was  not  bound 
to  give.  It  is  certainly  correct  that  no 
court  is  required  to  instruct  the  jury  upon 
abstract  questions  of  law  not  presented  by 
the  proofs  in  the  cause.  But  this  function 
of  determining  whether  any  proof  has  been 
given  of  the  hypothetical  case  or  not,  and 
if  none,  of  refusing  to  give  the  instruction 
asked  for  upon  it,  is  one  to  be  exercised 
with  proper  care  and  great  caution.  In  a 
plain  case  of  a  total  absence  of  evidence 
tending  to  make  out  the  supposed  case,  the 
court  may  well  refuse  to  give  any  instruc- 
tion based  upon  it.  But  where  there  is 
such  evidence,  of  however  little  weight  it 
may  appear  to  be  to  the  court,  or  however 
inadequate  in  its  opinion,  to  make  out  the 
case  supposed,  it  is  best  and  safest  for  the 
court  not  to  refuse  to  give  the  instruction 
asked  for  if  it  propound  the  law  correctly. 
In  this  case  it  cannot  be  said  that  there 
was  no  evidence  tending  to  make  out  the 
case  supposed  in  the  instruction  asked  for. 
The  purpose  of  Richardson,  in  endorsing 
the  bond  of  Gibson,  which  the  evidence 
offered  by  the  plaintiffs  tended  to  prove, 
did,  as  it  seems  to  me,  import  an  intent  to 
guarantee ;  and  to  what  extent  this  evidence 
would  be  credited  by  the  jury,  and  how  far 
it  was  weakened  by  the  countervailing  tes- 
timony offered  by  the  defendants,  and 
497  the  true  inferences  to  be  *drawn  as  to 
Richardson's  purpose  and  intention, 
were  matters  properly  for  the  consideration 
of  the  jury.  If  they  should  be  satisfied 
Richardson  did  intend  to  make  himself  re- 
sponsible as  assignor  of  the  bond  to  any 
one  who  should  make  advances  to  Kirby 
upon  faith  of  his  name,  the  plaintiffs  were 
entitled  to  the  benefit  of  the  opinion  of  the 
court  that  they  were  in  that  case  entitled 
to  recover:  but  if  they  should  be  of  a 
different  opinion,  then  the  instruction  was 
inapplicable  and  of  course  could  not  preju- 
dice the  defendant. 

The  Circuit  court,  on  the  motion  of  the 
defendant,  instructed  the  jury  that  they 
were  not  to  regard  any  of  the  evidence  of 
statements  or  declarations  made  by  Kirby 
or  any  other  person  in  the  absence  of  the 
defendant,    as  even    tending   to  prove  the 


liability  of  the  defendant  in  this  action; 
and  that  they  were  only  admissible  for  the 
purpose  of  discrediting  the  testimony  of 
Kirby,  who  had  been  examined  as  a  witness 
on  the  part  of  the  defendant:  And  the 
plaintiffs  excepted  to  the  opinion  of  the 
court  giving  this  instruction.  If  this  in- 
struction is  to  be  interpreted  as  directing^ 
the  jury  to  disregard  all  the  declarations 
and  statements  proven  to  have  been  made 
by  Kirby  as  well  at  the  time  of  the  negoti- 
ation for  the  goods  with  the  plaintiffs  as 
afterwards,  (and  a  formal  exception  is  talcen 
to  the  deposition  of  Ross,  the  witness  who 
proved  what  passed  between  Kirby  and  the 
plaintiffs  at  the  time  of  the  negotiation  for 
the  goods, )  then  it  would  be  clearly  errone- 
ous, inasmuch  as  what  passed  between 
Kirby  and  the  plaintiffs  at  the  time  of  the 
negotiation  touching  the  purchase  of  the 
goods  and  the  transfer  of  the  bond  on  Gib- 
son, would  be  unquestionably  proper  evi- 
dence, being  part  of  the  res  gestae,  the 
whole  of  which,  according  to  the  well  set- 
tled rule,  should  be  given  to  the  jury.  Bnt 
it  may  be  presumed  that  the  Circuit  court 
intended  to  refer  to   the  other  declarations 

and  statements  which  were  proved  to 
498      have  been  made  by  *Kirby   in  reganl 

to  this  transaction,  after  the  sale  of 
the  goods  and  the  assignment  of  the  bond; 
and  if  the  instruction  is  to  be  so  understood, 
there  can  be  no  doubt  of  its  correctness. 
Charlton  v.  Unis,  4  Gratt.  58.  All  these 
latter  statements  of  Kirby  clearly  fell 
within  the  rule  which  denies  to  the  un- 
sworn declarations  of  a  third  person  the 
weight  of  legal  evidence^  It  would  hare 
been  well  however,  if  the  instruction  had 
been  somewhat  more  guarded  in  its  terms, 
and  had  discriminated  more  clearly  between 
the  statements  made  by  Kirby  at  the  time 
of  the  negotiation  for  the  goods  and  those 
made  at  other  and  different  times,  in  the 
absence  of  Richardson,  lest  the  jury  might 
have  been  misled  by  the  broad  and  compre- 
hensive terms  used  by  the  court,  and  sup- 
posed that  they  were  to  disregard  everything- 
that  Kirby  may  have  stated,  upon  any  oc- 
casion, when  Richardson  was  not  present. 
It  is  also  alleged  on  the  part  of  the  plain- 
tiffs, that  the  court  erred  in  permitting  the 
answer  of  the  witness  McCormick  to  the 
first  question  propounded  to  him  to  go  in 
evidence  to  the  jury.  This  evidence  was 
offered  by  the  defendant  for  the  purpose  of 
showing  the  circumstances  under  which  he 
assigned  the  bond  of  Gibson  to  Kirby,  and 
to  make  out,  if  he  could,  that  they  were  not 
such  as  to  render  him  liable  as  assignor  or 
otherwise  to  make  good  the  amount  of  the 
bond  if  not  made  out  of  Gibson.  It  con- 
sisted of  conversations  between  the  wit- 
ness, Kirby  and  defendant  upon  the  subject 
of  the  proposed  partnership,  and  of  the 
defendant's  aiding  his  son  in  law  Kirby  to 
enter  into  the  business,  in  which  the  de- 
fendant spoke  of  letting  him  have  the  bond 
of  Gibson,  or  2000  dollars  of  it,  if  he  conM 
make  use  of  it  to  establish  himself  in  basi- 
ness,  but  declared  that  he  would  not  make 
himself  liable  in  any    way;  but  that  Kirby 
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mast  see  Gibson  and   ascertain  if  the  bond 

could  be  made  available.     I  do  not  think, 

however,    that   the   objection   to  this 

499  testimony  *was    well    founded:    For, 
although     these     conversations     and 

statements  did  not  occur  at  the  time  the 
bond  of  Gibson  was  assigned  by  the  de- 
fendant  to  Kirby,  yet  they  took  place  so 
recently  before  and  whilst  the  measure  was 
the  subject  of  discussion  and  negotiation, 
that  they  may  be  fairly  considered  as  part 
of  the  res  gestae,  deriving  their  credit  not 
from  that  to  be  attached  to  the  speaker, 
but  from  their  connection  with  the  cir- 
cumstances of  the  transaction;  and  were 
therefore  admissible  in  evidence  as  such, 
according  to  the  well  settled  doctrine  upon 
that  subject.  1  Stark.  Ev.  46;  1  Greenl. 
Ev.  {  108.  They  would,  of  course,  not 
receive  the  same  weight  and  consideration 
with  the  jury  as  if  it  had  appeared  that 
thej  had  occurred  exactly  at  the  time  of 
the  assignment  and  delivery  of  the  bond  to 
Kirby ;  but  yet  they  might  serve  to  a  cer- 
tain extent  to  elucidate  the  true  character 
of  that  transaction,  and  were,  therefore, 
not  improperly  permitted  to  go  to  the  jury, 
to  have  such  weight  with  them  as  they 
might  deem  them  entitled  to. 

It  is  unnecessary  to  consider  the  question 
already  glanced  at,  how  far  the  plaintifis 
were  prejudiced  by  the  decision  of  the  court 
overruling  his  objection  to  the  pleas  of  the 
statute  of  frauds,  and  suffering  them  to  be 
filed,  nor  whether,  for  this  cause,  the  judg- 
ment should  be  reversed ;  inasmuch  as,  in 
the  view  which  I  take  of  the  case,  the  judg- 
ment must  be  reversed  for  the  refusal  of 
the  court  to  give  the  instruction  to  the  jury 
asked  for  by  the  plaintiffs.  These  pleas 
being,  however,  no  answer  to  the  plaintiffs* 
action,  should  be  stricken  out,  and  the  new 
trial  be  had  upon  the  general  issue  joined 
in  the  cause. 

I  am  of  opinion  that  the  judgment  should 
be  reversed  with  costs  to  the  plaintiffs  in 
error;  that  the  two  special  pleas,  the  one  to 
the  second  count  in  the  declaration,  the 
other  to  the  fourth  count,  should  be  held 
for   naught   and   set  aside;  that   the 

500  cause   should  *be    remanded    to    the 
Circuit  court  for  a  new  trial  to  be  had 

therein,  with  directions  that  if,  upon  such 
new  trial,  the  plaintiffs  shall  give  substan- 
tially the  same  evidence  as  upon  the  former 
trial,  and  shall  renew  their  prayer  for  the 
instruction  to  the  jury  that  was  then  re- 
fused, the  same  shall  be  given ;  and  also, 
that  if  the  same  instruction  be  asked  for 
on  the  part  of  the  defenrlant,  touching  the 
purpose  for  which  the  evidence  of  the  state- 
ments and  declarations  of  Kirby  were  to  be 
considered  by  them,  the  said  Circuit  court 
shall  take  care  to  explain  to  the  jur3'  that 
the  statements  and  declarations  embraced 
within  the  scope  of  the  instruction  are  not 
those  made  by  Kirby  at  the  time  of  the 
negotiation  for  the  goods  with  the  plain- 
tiffs, which  are  to  be  regarded  by  them  as 
evidence  without  the  restriction  imposed 
by  the  instruction,  but  are  those   proven  to 


have  been  made  by  the  said  Kirby  on  other 
and  different  occasions. 

SAMUELS,  J.,  concurred  in  the  results 
of  Lee's  opinion ;  but  he  thought  that  al- 
though the  special  pleas  filed  to  the  second 
and  fourth  counts  were  not  good  pleas 
under  the  first  section  of  the  statute  of 
frauds,  in  relation  to  the  promise  or  under- 
taking for  another,  under  which  they  seem 
to  have  been  filed,  yet  that  they  would  have 
been  good  pleas  under  that  section  in  rela- 
tion to  a  contract  not  to  be  performed  within 
one  year. 

MONCURE,  J.,  understanding  the  opin- 
ion as  to  the  special  pleas  to  refer  to  the 
section  of  the  statute  of  frauds  in  relation 
to  the  promise  being  in  writing,  concurred 
in  Lee's  opinion. 

ALLEN  and.  DANIEL,  Js.,  concurred  in 
the  opinion  of  Lee,  J. 

501  *The  judgment  was  as  follows: 
The  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
judgment  aforesaid,  together  with  the  argu- 
ment of  counsel  thereupon,  it  seemeth  to 
the  court  that  the  Circuit  court  erred  in 
permitting  the  special  pleas  to  the  second 
and  fourth  counts  in  the  declaration  to  be 
filed,  the  same  having  been  objected  to  by 
the  plaintiffs:  and  that  it  also  erred  in 
refusing  to  give  to  the  jury  the  instruction 
asked  for  by  the  plaintiffs  on  the  trial  of 
the  cause ;  and  also  in  not,  with  more  dis- 
tinctness, confining  the  application  of  the 
instruction  given  on  motion  of  the  defend- 
ant, to  the  statements  and  declarations  of 
the  said  Kirby  other  than  those  made  by 
him  at  the  time  of  the  negotiation  with  the 
plaintiffs  for  the  purchase  of  the  goods  and 
the  transfer  of  the  bond  on  Gibson ;  which 
last  mentioned  statements  and  declaration 
were,  in  the  opinion  of  this  court,  proper 
evidence  to  be  considered  by  the  jury  with- 
out the  restriction  imposed  by  the  terms  of 
the  said  instruction  if  intended  to  be  ap- 
plicable to  them  also. 

Therefore  it  is  considered  by  the  court 
that  the  said  judgment  be  reversed  and  an- 
nulled, and  that  the  defendant  in  error  pay 
plaintiff  in  error  his  costs,  &c.  And  it  is 
further  considered  that  the  verdict  of  the 
jury  be  set  aside ;  that  the  special  pleas  to 
the  said  second  and  fourth  counts  of  the 
declaration  be  held  for  naught,  and,  with 
the  issues  thereon  joined,  be  set  aside :  and 
that  the  cause  be  remanded  to  the  said  Cir- 
cuit court  for  a  new  trial  to  be  had  upon 
the  other  issue  joined  therein,  with  direc- 
tions that  if,  upon  such  new  trial,  the 
plaintiffs  shall  give  substantially  the  same 
evidence  as  on  the  former  trial,  and  shall 
ask  for  the  same  instruction  that  was  then 
refused,  the  same  shall  be  given  :  and  if 
the  same  instruction  shall  be  asked  for  on 
the  part  of  the  defendant  that  was  given 
on  the  former  trial,  that  the  court,  on 

502  giving    the    same,  *shall   confine  the 
application  thereof   to  the  statements 

and   declarations    of    the   said  Kirby  other 
than  those  proved  to  have  been  made  at  the 
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the  defendant  assigned  the  bond  on  Gibson 
to  Kirby  by  endorsing  his  name  in  blank 
thereon,  for  the  very  purpose  of  enabling 
Kirby  to  buy  goods  upon  the  faith  of  his  en- 
dorsement, and  that  the  plaintiffs  sold 

496  the  goods  on   the  faith  of  the  ^same, 
and     that    Gibson     was     notoriously 

insolvent  when  his  bond  fell  due,  then 
the  defendant  was  liable  to  the  amount  of 
the  value  of  the  goods  sold,  the  same  being 
less  than  the  amount  due  upon  the  bond : 
And  I  cannot  doubt  that  it  correctly  pro- 
pounded the  law  upon  the  subject.  But  it 
is  insisted  that  the  purpose  of  Richardson, 
in  making  the  assignment,  did  not  import 
a  guaranty ;  and  that  if  the  instruction  is 
to  be  construed  as  assuming  an  intent  to 
guarantee  on  his  part,  it  was  rightly  refused 
because  there  was  no  proof  of  such  guar- 
anty, and  the  instruction  was  upon  an  ab- 
stract proposition ;  which,  according  to  the 
well  settled  rule,  the  court  was  not  bound 
to  give.  It  is  certainly  correct  that  no 
court  is  required  to  instruct  the  jury  upon 
abstract  questions  of  law  not  presented  by 
the  proofs  in  the  cause.  But  this  function 
of  determining  whether  any  proof  has  been 
given  of  the  hypothetical  case  or  not,  and 
if  none,  of  refusing  to  give  the  instruction 
asked  for  upon  it,  is  one  to  be  exercised 
with  proper  care  and  great  caution.  In  a 
plain  case  of  a  total  absence  of  evidence 
tending  to  make  out  the  supposed  case,  the 
court  may  well  refuse  to  give  any  instruc- 
tion based  upon  it.  But  where  there  is 
such  evidence,  of  however  little  weight  it 
may  appear  to  be  to  the  court,  or  however 
inadequate  in  its  opinion,  to  make  out  the 
case  supposed,  it  is  best  and  safest  for  the 
court  not  to  refuse  to  give  the  instruction 
asked  for  if  it  propound  the  law  correctly. 
In  this  case  it  cannot  be  said  that  there 
was  no  evidence  tending  to  make  out  the 
case  supposed  in  the  instruction  asked  for. 
The  purpose  of  Richardson,  in  endorsing 
the  bond  of  Gibson,  which  the  evidence 
offered  by  the  plaintiffs  tended  to  prove, 
did,  as  it  seems  to  me,  import  an  intent  to 
guarantee ;  and  to  what  extent  this  evidence 
would  be  credited  by  the  jury,  and  how  far 
it  was  weakened  by  the  countervailing  tes- 
timony offered  by  the  defendants,  and 

497  the  true  inferences  to  be  *drawn  as  to 
Richardson's   purpose   and  intention, 

were  matters  properly  for  the  consideration 
of  the  jury.  If  they  should  be  satisfied 
Richardson  did  intend  to  make  himself  re- 
sponsible as  assignor  of  the  bond  to  any 
one  who  should  make  advances  to  Kirby 
upon  faith  of  his  name,  the  plaintiffs  were 
entitled  to  the  benefit  of  the  opinion  of  the 
court  that  they  were  in  that  case  entitled 
to  recover:  but  if  they  should  be  of  a 
different  opinion,  then  the  instruction  was 
inapplicable  and  of  course  could  not  preju- 
dice the  defendant. 

The  Circuit  court,  on  the  motion  of  the 
defendant,  instructed  the  jury  that  they 
were  not  to  regard  any  of  the  evidence  of 
statements  or  declarations  made  by  Kirby 
or  any  other  person  in  the  absence  of  the 
defendant,    as  even    tending   to   prove  the 


liability  of  the  defendant  in  this  action ; 
and  that  they  were  only  admissible  for  the 
purpose  of  discrediting  the  testimony  of 
Kirby,  who  had  been  examined  as  a  witness 
on  the  part  of  the  defendant:  And  the 
plaintiffs  excepted  to  the  opinion  of  the 
court  giving  this  instruction.  If  this  in- 
struction is  to  be  interpreted  as  directing- 
the  jury  to  disregard  all  the  declarations 
and  statements  proven  to  have  been  made 
by  Kirby  as  well  at  the  time  of  the  neg^oti- 
ation  for  the  goods  with  the  plaintiffs  as 
afterwards,  (and  a  formal  exception  is  taken 
to  the  deposition  of  Ross,  the  witness  who 
proved  what  passed  between  Kirby  and  the 
plaintiffs  at  the  time  of  the  negotiation  for 
the  goods,)  then  it  would  be  clearly  errone- 
ous, inasmuch  as  what  passed  between 
Kirby  and  the  plaintiffs  at  the  time  of  the 
negotiation  touching  the  purchase  of  the 
goods  and  the  transfer  of  the  bond  on  Gib- 
son, would  be  unquestionably  proper  evi- 
dence, being  part  of  the  res  gestae,  the 
whole  of  which,  according  to  the  well  set- 
tled rule,  should  be  given  to  the  jury.  But 
it  may  be  presumed  that  the  Circuit  court 
intended  to  refer  to  the  other  declarations 

and  statements  which  were  proved  to 
498      have  been  made  by  *Kirby   in  regard 

to  this  transaction,  after  the  sale  of 
the  goods  and  the  assignment  of  the  bond ; 
and  if  the  instruction  is  to  be  so  understood, 
there  can  be  no  doubt  of  its  correctness. 
Charlton  v.  Unis,  4  Gratt.  58.  All  these 
latter  statements  of  Kirby  clearly  fell 
within  the  rule  which  denies  to  the  un- 
sworn declarations  of  a  third  person  the 
weight  of  legal  evidence^  It  would  have 
been  well  however,  if  the  instruction  had 
been  somewhat  more  guarded  in  its  terms, 
and  had  discriminated  more  clearly  between 
the  statements  made  by  Kirby  at  the  time 
of  the  negotiation  for  the  goods  and  those 
made  at  other  and  different  times,  in  the 
absence  of  Richardson,  lest  the  jury  might 
have  been  misled  by  the  broad  and  compre- 
hensive terms  used  by  the  court,  and  sup- 
posed that  they  were  to  disregard  everything 
that  Kirby  may  have  stated,  upon  any  oc- 
casion, when  Richardson  was  not  present. 
It  is  also  alleged  on  the  part  of  the  plain- 
tiffs, that  the  court  erred  in  permitting  the 
answer  of  the  witness  McCormick  to  the 
first  question  propounded  to  him  to  go  in 
evidence  to  the  jury.  This  evidence  was 
offered  by  the  defendant  for  the  purpose  of 
showing  the  circumstances  under  which  he 
assigned  the  bond  of  Gibson  to  Kirby,  and 
to  make  out,  if  he  could,  that  they  were  not 
such  as  to  render  him  liable  as  assignor  or 
otherwise  to  make  good  the  amount  of  the 
bond  if  not  made  out  of  Gibson.  It  con- 
sisted of  conversations  between  the  wit- 
ness, Kirby  and  defendant  upon  the  subject 
of  the  proposed  partnership,  and  of  the 
defendant's  aiding  his  son  in  law  Kirby  to 
enter  into  the  business,  in  which  the  de- 
fendant spoke  of  letting  him  have  the  bond 
of  Gibson,  or  2000  dollars  of  it,  if  he  could 
make  use  of  it  to  establish  himself  in  busi- 
ness, but  declared  that  he  would  not  make 
himself  liable  in  any   way;  but  that  Kirby* 


238 


9  GRATT. 


Hopkins,  Brothbr  &  Co.  v,  Richardson.        409,  600,  601,  602 


must  see  Gibson  and   ascertain  if  the  bond 

could    be  made   available.     I  do  not  think, 

however,    that    the   objection   to  this 

499  testimony  *was   well    founded:    For, 
although     these     conversations     and 

statements  did  not  occur  at  the  time  the 
bond  of  Gibson  was  assigned  bj  the  de- 
fendant to  Kirby,  yet  they  took  place  so 
recently  before  and  whilst  the  measure  was 
the  subject  of  discussion  and  negotiation, 
that  they  may  be  fairly  considered  as  part 
of  the  res  gestae,  deriving  their  credit  not 
from  that  to  be  attached  to  the  speaker, 
bat  from  their  connection  with  the  cir- 
cnmstances  of  the  transaction ;  and  were 
therefore  admissible  in  evidence  as  such, 
according  to  the  well  settled  doctrine  upon 
that  subject.  1  Stark.  Ev.  46;  1  Greenl. 
Et.  {  108.  They  would,  of  course,  not 
receive  the  same  weight  and  consideration 
with  the  jury  as  if  it  had  appeared  that 
they  had  occurred  exactly  at  the  time  of 
the  assignment  and  delivery  of  the  bond  to 
Kirby ;  but  yet  they  might  serve  to  a  cer- 
tain extent  to  elucidate  the  true  character 
of  that  transaction,  and  were,  therefore, 
not  improperly  permitted  to  go  to  the  jury, 
to  have  such  weight  with  them  as  they 
might  deem  them  entitled  to. 

It  is  unnecessary  to  consider  the  question 
already  glanced  at,  how  far  the  plaintiffs 
were  prejudiced  bjr  the  decision  of  the  court 
overmling  his  objection  to  the  pleas  of  the 
statute  of  frauds,  and  suffering  them  to  be 
filed,  nor  whether,  for  this  cause,  the  judg- 
ment should  be  reversed ;  inasmuch  as,  in 
the  view  which  I  take  of  the  case,  the  judg- 
ment must  be  reversed  for  the  refusal  of 
the  court  to  give  the  instruction  to  the  jury 
asked  for  by  the  plaintiffs.  These  pleas 
being,  however,  no  answer  to  the  plaintiffs' 
action,  should  be  stricken  out,  and  the  new 
trial  t)e  had  upon  the  general  issue  joined 
in  the  cause. 

I  am  of  opinion  that  the  judgment  should 
be  reversed  with  costs  to  the  plaintiffs  in 
error;  that  the  two  special  pleas,  the  one  to 
the  second  count  in  the  declaration,  the 
other  to  the  fourth  count,  should  be  held 
for   naught   and   set  aside;  that  the 

500  cause    should   *be    remanded    to    the 
Circuit  court  for  a  new  trial  to  be  had 

therein,  with  directions  that  if,  upon  such 
new  trial,  the  plaintiffs  shall  give  substan- 
tially the  same  evidence  as  upon  the  former 
trial,  and  shall  renew  their  prayer  for  the 
instruction  to  the  jury  that  was  then  re- 
fused, the  same  shall  be  given ;  and  also, 
that  if  the  same  instruction  be  asked  for 
on  the  part  of  the  defendant,  touching  the 
purpose  for  which  the  evidence  of  the  state- 
ments and  declarations  of  Kirby  were  to  be 
considered  by  them,  the  said  Circuit  court 
shall  take  care  to  explain  to  the  jur3'  that 
the  statements  and  declarations  embraced 
within  the  scope  of  the  instruction  are  not 
those  made  by  Kirby  at  the  time  of  the 
negotiation  for  the  goods  with  the  plain- 
tiffs, which  are  to  be  regarded  by  them  as 
evidence  without  the  restriction  imposed 
by  the  instruction,  but  are  those   proven  to 


have  been  made  by  the  said  Kirby  on  other 
and  different  occasions. 

SAMUELS,  J.,  concurred  in  the  results 
of  Lee's  opinion ;  but  he  thought  that  al- 
though the  special  pleas  filed  to  the  second 
and  fourth  counts  were  not  good  pleas 
under  the  first  section  of  the  statute  of 
frauds,  in  relation  to  the  promise  or  under- 
taking for  another,  under  which  they  seem 
to  have  been  filed,  yet  that  they  would  have 
been  good  pleas  under  that  section  in  rela- 
tion to  a  contract  not  to  be  performed  within 
one  year. 

MONCURE,  J.,  understanding  the  opin- 
ion as  to  the  special  pleas  to  refer  to  the 
section  of  the  statute  of  frauds  in  relation 
to  the  promise  being  in  writing,  concurred 
in  Lee's  opinion. 

ALLEN  and.  DANIEL,  Js.,  concurred  in 
the  opinion  of  Lee,  J. 

501  *The  judgment  was  as  follows: 
The  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
judgment  aforesaid,  together  with  the  argu- 
ment of  counsel  thereupon,  it  seemeth  to 
the  court  that  the  Circuit  court  erred  in 
permitting  the  special  pleas  to  the  second 
and  fourth  counts  in  the  declaration  to  be 
filed,  the  same  having  been  objected  to  by 
the  plaintiffs:  and  that  it  also  erred  in 
refusing  to  give  to  the  jury  the  instruction 
asked  for  by  the  plaintiffs  on  the  trial  of 
the  cause ;  and  also  in  not,  with  more  dis- 
tinctness, confining  the  application  of  the 
instruction  given  on  motion  of  the  defend- 
ant, to  the  statements  and  declarations  of 
the  said  Kirby  other  than  those  made  by 
him  at  the  time  of  the  negotiation  with  the 
plaintiffs  for  the  purchase  of  the  goods  and 
the  transfer  of  the  bond  on  Gibson  ;  which 
last  mentioned  statements  and  declaration 
were,  in  the  opinion  of  this  court,  proper 
evidence  to  be  considered  by  the  jury  with- 
out the  restriction  imposed  by  the  terms  of 
the  said  instruction  if  intended  to  be  ap- 
plicable to  them  also. 

Therefore  it  is  considered  by  the  court 
that  the  said  judgment  be  reversed  and  an- 
nulled, and  that  the  defendant  in  error  pay 
plaintiff  in  error  his  costs,  &c.  And  it  is 
further  considered  that  the  verdict  of  the 
jury  be  set  aside;  that  the  special  pleas  to 
the  said  second  and  fourth  counts  of  the 
declaration  be  held  for  naught,  and,  with 
the  issues  thereon  joined,  be  set  aside:  and 
that  the  cause  be  remanded  to  the  said  Cir- 
cuit court  for  a  new  trial  to  be  had  upon 
the  other  issue  joined  therein,  with  direc- 
tions that  if,  upon  such  new  trial,  the 
plaintiffs  shall  give  substantially  the  same 
evidence  as  on  the  former  trial,  and  shall 
ask  for  the  same  instruction  that  was  then 
refused,  the  same  shall  be  given  :  and  if 
the  same  instruction  shall  be  asked  for  on 
the  part  of  the  defendant  that  was  given 
on  the  former  trial,  that  the  court,  on 

502  giving    the    same,  *shall   confine  the 
application  thereof   to  the  statements 

and    declarations    of   the   said  Kirby  other 
than  those  proved  to  have  been  made  at  the 
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the  better  right  to  tbe  land  in  controversy:  And 
he  will  not  be  permitted  to  abandon  on  the  trial 
the  riffht  which  he  has  set  out  in  his  caveat  as 
that  under  which  he  claims,  and  prove  a  different 
riffht. 

3.  Land  Warrants— Entry— Void  for  Uncertainty.^— A 
party  can  only  make  an  entry  of  so  much  land 
as  will  be  covered  by  the  warrants  under  which 
it  is  made.  And  if  the  entry  is  made  by  specified 
boundaries,  and  these  boundaries  contain  so  much 
more  land  than  his  warrants  authorize  him  to  en- 
ter, that  the  quantity  he  is  authorized  to  enter 
may  be  laid  off  on  different  lines  of  the  entry,  so 
that  they  will  not  embrace  any  part  of  the  same 
land,  the  entry  is  void  for  uncertainty. 

4.  Same— Same— 5ame.— If  another  person  make  an 
entry  calliuff  for  the  same  boundaries  as  the  first 
entry,  and  enteriuff  all  the  lands  embraced  in 
these  boundaries  not  covered  by  the  first  entry, 
as  the  first  entry  is  void  for  uncertainty,  so  the 
second  entry  is  also  void  for  uncertainty. 

5.  Same— Same— 5ame.—The  party  making  his  first 
entry,  havinff  procured  other  warrants,  sufllcient 
to  cover  all  the  lands  within  the  boundaries 
specified  in  the  first  entry  not  covered  by  the 
warrants  under  which  the  first  entry  was  made, 
makes  a  second  entry  of  all  the  lauds  within  these 
boundaries  not  covered  by  his  first  entry.  The 
first  entry  beinsr  void  for  uncertainty,  the  second 
entry  is  also  void. 

6.  Same— Same— Same.— The  two  entries  of  t*he  first 
locator  belnff  in  fact  distinct  entries,  they  cannot 
be  considered  as  one  entry,  covering  the  whole 
land,  and  thus  avoid  the  objection  of  uncertainty 
in  the  entry. 

7.  Same— Same— Case  at  Bar.— The  first  locator  hav- 
lufiT  stated  to  the  surveyor  that  if  there  was  more 
land  within  the  specified  boundaries  of  his  entry 
than  the  warrants  he  then  held  would  cover,  he 
intended  to  purchase  other  warrants  for  the  par- 
pose  of  covering  any  such  surplus,  a  knowledge 
of  such  intention  by  a  second  locator  makinipan 
entry  within  said  bounds,  will  not  avoid  his  entry, 
or  give  to  the  first  locator  a  better  riipht  to  the 
land  either  under  his  prior  entry,  or  under  a  sub- 
sequent entry  made  under  other  warrants. 

509  *These  were  cross  caveats  in  the 
Circuit  court  of  Norfolk  county.  The 
first  was  filed  by  Baugh  and  Seguine  to 
the  issue  of  a  patent  to  Harper  and  Weston 
for  a  tract  of  7429  acres,  2  roods  and  12 
perches  of  land  lying  in  the  Dismal  Swamp 
in  the  county  of  Nodfolk.  The  second  was 
filed  by  Harper  and  Weston  to  the  issue  of  a 
patent  to  Baugh  and  Seguine  forj6455  acres, 
2  roods  and  12  perches,  part  of  the  same 
land.  The  cases  were  tried  together  before 
the  same  jury,  and  the  same  facts  are  found 
in  both  cases.  Baugh  and  Seguine  in  their 
caveat,  rest  their  claim  upon  two  entries 
made  by  them  with  the  surveyor  of  Norfolk 
county,  one  made  on  the  29th  of  July  1845, 
under   a   warrant   for  6000   acres,    and  the 

the  principal  case  cited  in  Trotter  v.  Newton,  80 
Gratt  582.  689.  and  foot-notf,  foot-note  to  Carter  v. 
Ramey,  15  Gratt  846;  foot-note  to  Walton  v.  Hale, 
9  Gratt  194. 

XLmnd  Warrants— Entry— Void  for  Uncertainty.- See 
Miller  V.  Paffe.  6  Call  28;  Depew  v.  Howard,  1  Munf. 
293;  McNeel  V.  Herold,  11  Gratt  309,  3ind.  foot-note. 


other  made  on  the  7th  of  August  foUo'wing^* 
under  a  warrant  for  1190  acres.  Harper 
and  Weston  in  their  caveat,  rest  their  claim 
upon  an  entry  made  by  them  w^itH  the 
same  surveyor  on  the  7th  day  of  December 
1844.  The  facts  are  stated  in  the  opinions 
of  the  judges. 

The  court  below  rendered  judgments  upon 
the  verdict  in  favor  of  Baugh  and  Seg-nine 
in  both  cases;  and  thereupon  Harper  and 
Weston  applied  to  this  court  for  a  superse- 
deas, which  was  awarded. 

Samuel  Taylor,  for  the  appellants. 

T.  Taylor  and  Patton,  for  the   appellees. 

MONCURE,  J.  I  am  of  opinion  that 
Harper  and  Weston  are  entitled  to  a  g-rant 
for  the  7429  acres,  2  roods  and  12  perches  of 
land  claimed  by  them,  and  am  therefore 
compelled  to  dissent  from  the  opinion  of  the 
court  in  these  cases. 

A  caveat  is  substantially  and  emphatic- 
ally an  equitable  proceeding;  and  these  be- 
ing cross  caveats,  in  which  the  caveators 
claim  on  the  ground  of  *  *a  better  right, "  the 
decision  of  their  conflicting  claims  must 
depend  on  the  result  of  a  comparison 
510  of  their  respective  *equitie8;  unless, 
indeed,  it  shall  appear  that  there  is 
no  equity  on  either  side ;  in  which  case  it 
would  be  proper  to  dismiss  both  caveats 
according  to  the  opinion  of  the  court. 

If  the  parties  have   any   equity   to    com- 
pare,   all   will  agree  that  that   of  Harper 
and    Weston    is    superior.     They    seem    to 
have  acted  bona  fide.     They  discovered  that 
there  was   a  tract   of  waste  and    unappro- 
priated   land  in    the    Dismal    Swamp,    and 
desired  to  acquire  title  thereto  in  the  mode 
prescribed  by  law.     They  did  not,  and  until 
there    was  a  survey    could  not,    know    the 
quantity   of  land    contained  in    the    tract. 
**From  the  nature  and  situation  of  the  land, 
lying    as   it   does  in  an    almost  impervious 
swamp,  often  covered  with  water,"   it   was 
difficult,  if  not  impossible,  to  make  anything 
like   a   correct    estimate  of   the   quantity. 
They  had  two  land  warrants  amounting  to- 
gether to  1110  acres,  which    they   say   they 
supposed  would   cover  it;  and  accordingly, 
by  virtue  of  those  two  warrants,  they  made 
an  entry  for  the  said  tract  on    the  books  of 
the  principal  surveyor  of  Norfolk  county,  on 
the  7th  of  December  1844,  minutely  setting- 
out  in   the  entry  the  abuttals  of  the    land. 
And  one  of  them  stated  to  the   surveyor   at 
the  time  of  making  the  entry,  that  if  there 
was  any  land  within  the  boundaries  of  the 
entry  above  the  quantity  expressed  in  their 
warrants,    he   intended   to    purchase   addi- 
tional warrants  to  cover  the  surplus.     The 
surveyor,    or  his  deputy,  proceeded  in    due 
time  to  make  the  survey;  but  after  making 
some    progress,  it  was  ascertained  that  the 
quantity   of  the  tract   would  greatly  exceed 
that  of  the  two  warrants.     Before  the  sur- 
vey was  concluded,   and  perhaps  as  soon  as 
it   had    progressed   far   enough    to     enable 
them  to  ascertain  what  amount  of  additional 
warrant  it  would  be  necessary  to    purchase 
to  cover    the  surplus,  they   purchased    two 
other  warrants,    amounting   to  6400   acres, 
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more  than  enough  to  cover  the  surplus, 
511  and  handed  *them  to  the  surveyor 
for  that  purpose ;  who  made  an  entry 
by  virtue  thereof  on  the  11th  of  September 
1846,  **for  all  the  unappropriated  land  con- 
tained within  the  bounds  of  the  entry  made 
by  them  December  7th,  1844;  said  entry,*' 
as  was  stated  in  the  latter  entry,  ** having* 
been  purveyed  and  found  to  contain  more 
land  than  their  warrants  contained  at  that 
time."  The  survey  was  finished  on  the 
lltb  of  October  1845,  and  the  plat  and  cer- 
tificate thereof  were  duly  returned  into  the 
land  office,  it  being  stated  in  the  certificate 
that  the  survey  was  made  in  pursuance  of 
the  two  entries  which  were  made  by  virtue 
of  the  warrants  aforesaid.  On  this  state  of 
facts  is  founded  the  claim  of  Harper  and 
Weston  to  a  patent  for  the  land  in  contro- 
versy. 

What  are  the  facts  on  which  the  claim  of 
Baugh   and    Seguine   is   founded?    On   the 
29th   of  July  1845,  long  after  the  first,  and 
shortly  before  the  last  entry  of  Harper  and 
Weston,  Baugh  and  Seguine  made  an  entry 
in  the  bn:>ks  of  the  same  surveyor,  by  virtue 
of  a  warrant  for  6000  acres,  for  all  the  unap- 
propriated  land  contained  within  the  same 
boundaries  specified   in    the   first   entry   of 
Harper  and  Weston,    stating   in    the    entry 
that  it  was  intended  to  comprehend  all  the 
vacant  land  that  might  be  left  after  Harper 
and  Weston  should  have  surveyed  1110  acres, 
entered  by  them  December  7th,  1844,  within 
the   same   boundaries.     Before  and  at    the 
time   of  making   their   said   entry,    Baugh 
and  Seguine   knew   of   the   said   claim    of 
Harper    and   Weston,    to    all   the    unappro- 
priated   land   within    the  said  boundaries; 
and   Seguine  declared   that   his  object   in 
making  the  said  entry  was  to  retaliate  upon 
the  said  Harper  for   some  loss  to  which  he 
supposed   Harper   had    formerly    subjected 
him.     On  the  7th   of   August   1845,    Baugh 
and   Seguine   made   another  entry    in   the 
books  of  said  surveyor,  by  virtue  of  a  war- 
rant  for  1190  acres,  for  all  the  unap- 
512      propriated  land  contained  within  *the 
bounds  of  their   entry   of  July   29th, 
1845,    after   said  entry   should  be  satisfied. 
A  survey    was   made  in  pursuance  of  these 
two   entries  of  Baugh  and  Seguine,   in   the 
spring  of  1846,  and  the  plat  and   certificate 
thereof  were  returned  into  the   land   office. 
When  the  surveyor  was  about  to  commence 
the  survey  for  Baugh  and  Seguine,  Harper 
and  Weston  were  requested  to  select  a  loca- 
tion for  1110  acres,    the  quantity    of   land 
mentioned  in  their  warrants,    upon    which 
they   made   their   entry   of  December   7th, 
1844 ;  but  they  refused  so  to  do,  and  claimed 
the  whole  land  by  virtue  of  their  entry  and 
survey.     Baugh  and  Seguine  then  had  1110 
acres  of  the  land  laid  off  for   Harper  and 
Weston,  and  the  balance  surveyed  for  them- 
selves under   their  entries    and    warrants 
aforesaid ;  and  they  now  claim  to  be  entitled 
to  a  patent  for  the  said  balance. 

Such  are  the  conflicting  claims  involved 
in  these  cross  caveats ;  and  the  bare  state- 
ment of  them  is  sufficient  plainly  to  show 
that   Harper    and    Weston    have    superior 


equity,  and  **the  better  right;'*  unless  it 
can  be  made  to  appear  that  their  first  entry 
was  void,  and  the  entries  of  Baugh  and 
Seguine  valid,  or  that  all  the  entries  are 
void. 

The  majority  of  this  court  is  of  opinion 
that  all  of  them  are  void,  for  uncertainty. 
It  must  probably  be  conceded,  on  the  au- 
thority of  the  cases  cited  in  that  opinion^ 
that  the  first  entry  of  Harper  and  Weston  is 
void  for  uncertainty ;  and  it  follows  that 
the  two  entries  of  Baugh  and  Seguine  are 
void  for  the  same  cause.  But  why  is  the 
last  entry  of  Harper  and  Weston  void? 
There  may  have  been  uncertainty  as  to  the 
precise  location  of  the  1110  acres  under  the 
first  entry,  but  there  could  have  been  none 
as  to  the  location  of  the  whole  quantity 
contained  in  the  boundaries  under  both,  the 
entries.  The  professed  and  manifest  object 
of  Harper  and  Weston  was  not  to  acquire 
title  to  1110  acres,  but  to  all  the  land 

513  in  the  prescribed  ^boundaries.  Their 
warrants  and  entries  were  but  machin- 
ery used  to  effect  this  acquisition.  The 
first  entry  was,  of  necessity,  conjectural, 
and  intended  to  be  conditional ;  or,  at  all 
events,  to  be  helped  out  by  another  entry 
or  other  warrants  if  necessary.  If  the  sec- 
ond entry  does  not,  as  it  probably  cannot, 
relate  back  to  the  first,  so  as  to  override 
intervening  conflicting  entries,  it  ought  at 
least  to  take  effect  from  its  date,  and  draw 
down  the  first  entry  to  its  assistance,:  so  as 
to  entitle  the  parties  to  a  patent  or  a  survey 
made  under  both  entries.  Their  first  entry, 
and  both  of  the  entries  of  Baugh  and  Se- 
guine being  void,  it  was  perfectly  competent 
for  them,  on  the  11th  of  September  1845,  to 
make  one  entry  under  all  their  warrants, 
which  were  more  than  sufficient  to  cover  all 
the  land.  If  they  had  done  so,  all  would 
admit  that  they  would  have  been  entitled 
to  the  land.  Did  they  not  do  so,  in  sub- 
stance at  least,  if  not  in  form  also?  What 
more  could  they  have  done  than  they  did 
do?  What  more  can  they  do  than  they  have 
done,  if  now  they  must  run  a  race  with 
Baugh  and  Seguine  for  priority  of  entry? 
If  after  the  decision  of  these  cases  they 
shall  enter  for  all  the  lands  under  all  their, 
warrants  before  Baugh  and  Seguine  make 
a  similar  entry,  they  will  then  certainly  be 
entitled  to  the  land.  Have  they  not  already 
done  so,  in  substance  at  least,  if  not  in  form 
also?  Has  not  every  requisition  of  the 
law  been  already  complied  with,  and  every 
object  which  the  law  has  in  view,  been 
already  attained?  The  law  prescribes  no 
form  of  entry.  It  requires  the  party  to 
lodge  the  warrant  with  the  survej'or  of  the 
county  in  which  the  land  lies,  and  to  direct 
the  location  thereof  so  especially  and  pre- 
cisely as  that  others  may  be  enabled  with 
certainty  to  locate  other  warrants  on  the 
adjacent  residuum.  If  this  was  not  done 
by  the  first  conjectural  entry,  was  it  not 
done  by  the    second    entry?    Did    not    the 

second  entry   locate   the   whole    land 

514  under  *all  the   warrants;  and   was   it 
not  plain    after  the  second  entry  that 

there  was  no  adjacent  residuum  within  the 
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prescribed  boundaries?  Look  to  the  form 
of  the  second  entry  and  the  reason  therein 
assigned  for  making  it:  that  is,  the  first 
*  *entry  having  been  surveyed  and  found  to 
contain  more  land  than  their  warrants  con- 
tained at  that  time."  Showing  that  the 
object  of  Harper  and  Weston,  from  the  first, 
was  to  cover  the  whole  land  and  have  but 
one  survey  and  patent,  however  many 
warrants  and  entries  might  be  necessary  to 
be  used  in  effecting  the  object.  The  survey 
is  then  completed,  and  the  plat  and  certifi- 
cate, under  both  the  entries  and  all  the 
warrants,  are  returned  into  the  land  ofiice 
for  a  patent.  Do  they  not  afford  sufficient 
ground  for  a  patent?  Has  not  the  appli- 
cant, plainly  and  irrevocably,  appropriated 
his  warrants  and  applied  them  to  this 
identical  land ;  and  is  not  the  contract  be- 
tween him  and  the  commonwealth  com- 
plete, remaining  only  to  be  finally  executed 
on  the  part  of  the  commonwealth  by  the  is- 
suing of  the  patent?  Look  to  the  form 
prescribed  by  law  for  the  patent.  It  issues 
upon  the  survey  and  mentions  the  consider- 
ation money,  the  date  of  the  survey,  and 
the  bounds  of  the  land  as  therein  set  out. 
All  the  information  required  for  the  issuing 
of  the  patent  is  furnished  by  the  plat  and 
certificate;  the  amount  of  consideration, 
the  numbers  and  amounts  of  the  different 
warrants,  the  date  of  the  survey,  and  the 
bounds  and  quantity'  of  the  land.  What 
then  can  the  register  say  against  the  issu- 
ing of  the  patent ;  and  what  better  case  can 
be  made  before  him?  There  was  never 
intended  to  be  more  than  one  entry  of  this 
land  by  Harper  and  Weston.  Their  object, 
as  we  have  seen,  was  to  acquire  the  land 
by  one  proceeding  and  title.  Their  second 
entry,  as  it  is  called,  is  but  a  repetition  of 
the  first,  under  the  authority  of  their  sub- 
sequently acquired  as  well  as   their  former 

warrants.     There  is  a  unity  of  object 
515      in    both  *of  the    entries.     They    are 

not  confiicting,  and  it  seems  to  be  in- 
congruous to  call  them  two  entries.  Harper 
and  Weston  did  not  wish  to  yield  the  ad- 
vantage they  may  have  acquired  by  their 
prior  entry ;  and  it  was  not  necessary  for 
them  to  do  so  in  order  to  give  validity  to 
the  second,  as  an  entry  under  all  the  war- 
rants. The  first  entry,  if  void  at  all,  was 
void  not  because  it  was  not  sufficiently 
specific  as  to  the  tract  of  land  which  was 
intended  to  be  thereby  acquired,  but  because 
Harper  and  Weston  had  not  paid  for  as 
much  land  as  was  embraced  in  the  tract, 
and  therefore  had  not  then  a  right  to  appro- 
priate the  whole  tract.  When,  however, 
they  had  purchased  other  warrants  sufficient, 
with  those  they  before  had,  to  cover  the 
whole,  and  made  their  second  entry,  con- 
necting it,  as  they  did,  with  their  former, 
all  ground  of  objection  to  their  right  was 
removed.v  Full  justice  had  then  been  done 
to  the  commonwealth  by  paying  for  all  the 
land  in  the  tract,  and  full  legal  notice  had 
then  been  given  to  all  other  persons  wish-  ; 
ing  to  acquire  the  samQ  land«  not  only  of  | 
the  identity  of  the  tract,  but  of  its  having  , 
been    fully  paid  for.     The  second  entry,   in  , 


the  form  in  which  it  was  made,  as  effectu- 
ally gave  this  notice  as  if  the  first  had  been 
formally  withdrawn  and  the  second  made 
as  an  original  independent  entry  under  all 
the  warrants. 

These  views  of  the  question  seem  to  me 
to  be  reasonable,  and  are  opposed  to  no 
decision  that  I  have  seen,  unless  it  be  the 
case  of  Young  v.  Wilson,  1  A.  K.  Marsh. 
R.  609,  cited  in  the  opinion  of  th\e  majority 
of  the  court.  If  that  case  were  plainly  op- 
posed to  the  views  I  have  expressed,  I  would 
not  be  inclined  to  follow  it,  great  as  is  my 
respect  for  the  court  by  which  it  was  de- 
cided. Nothing  short  of  a  ^'binding'  au- 
thority*' would  induce  me  to  say,  that  to 
entitle  Harper  and  Weston  to  a  patent  for 
the  land  they  claim,  it  is  necessary  for  them 
to  do  over  again   what   they   have  in 

516  effect  *already  done,  especially  when 
the  consequence  might  be  a  loss  of  all 

the  land  to  them  and  a  corresponding  gain 
to   their    adversaries.     It    does   not  appear 
from    the  report  of  that  case,   according  to 
my  recollection  of  it,  that  the  two  warrants 
under   which  the  two  entries   were    made, 
were  together  sufficient  in  quantity  to  cover 
all  the  land  embraced  in  the  bounds  of  the 
entries.     Indeed  the  contrary  would    rather 
seem  to  be  inferrible  from  the  facts  stated. 
Nor  does  it  appear,   if  I  remember  rightly, 
that    the  party  intended   from   the   first   to 
acquire    title   to  a   specific  tract  of    land, 
and  used  his  warrants  and  entries  only  for 
the  purpose  of  effecting  that  intention.     He 
may  have  intended  by  his  first   entry   only 
to  acquire  title  to  the  number  of  acres  men- 
tioned in    his  warrant;    but    finding    that 
some  land  would  be  left   in  the  entry    after 
satisfying  the  warrant,  he  may   then    have 
intended  by  his  second  entry  to  appropriate 
so  much  of  the  residue  as   his  second   war- 
rant would  cover.     He   may   have  contem- 
plated separate  surveys  and  patents.     These 
features,  if  they  exist,  as  I  suppose,  in  that 
case,  rendered  the  entries   void  for  uncer- 
tainty, according  to  the   cases  cited  in  the 
opinion  of  the  majority.     But  none  of  them 
exist  in    these   cases,  in  which,  as  we  have 
seen,    the    forms    of  the   entries,    and   the 
whole  res  gestae  plainly  manifest  an  inten- 
tion on  the  part  of  Harper  and  Weston  from 
first  to   last  to  acquire  title  to  the  identical 
tract  of  land    in   controversy,    which    their 
warrants  were  more  than  sufficient  to  cover. 
I  am  therefore  for  declaring  that   Harper 
and  Weston  are  entitled  to  the  land  in   con- 
troversy, and  that  a  patent  should  be  issued 
to  them   therefor,    and   not*  to  Baugh    and 
Seguine  for  any  part  of  it.     As  to  the  form 
of  the  judgment  which  ought  to  be  rendered 
by   this  court   in  the  cases,  I   might  have 
some  difficulty.     Perhaps   I   would  have  to 
agree  with  the  rest  of  the  court  in  dismiss- 
ing both  caveats.     Of  course  I  would 

517  concur    *in    the     dismission    of    the 
caveat  of  Baugh  and   Seguine,  for  we 

all  agree  that  they  show  no  right,  and  must 
go  out  of  court,  whether  their  adversaries 
have  any  right  or  not.  As  to  the  necessity 
or  propriety  of  dismissing  the  caveat  of 
Harper  and  Weston,  there  may  be  room  for 
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dcmbt.  The  only  reason  specifically  as- 
si^ed  by  them  for  their  caveat  is  their 
prior  entry  of  December  7,  1844,  No  refer- 
ence is  made  in  the  caveat  to  their  entry  of 
September  11,  1845.  They  no  doubt  sup- 
posed that  the  controversy  depended  on  the 
relative  priority  of  the  conflicting*  entries. 
They  did  not  anticipate  that  any  of  them 
wonld  t>e  considered  by  this  court  as  void 
for  uncertainty,  and  therefore  they  did  not 
see  the  propriety  of  relying-  on  an  entry 
snbseqnent  to  those  of  their  adversaries. 
The  assignment  of  reasons  in  their  caveat, 
was  in  fact  however  a  mere  matter  of  form. 
The  grounds  of  their  claim  were  well  under- 
stood by  their  adversaries,  who  had  previ- 
ously entered  a  caveat  against  the  issuing 
of  a  grant  to  them  on  a  survey,  plat  and 
certificate  which  fully  set  out  those  grounds. 
The  two  caveats  were  tried  by  the  same 
jnry,  who  found  the  same  special  verdict, 
mutatis  mutandis,  in  each  case.  All  these 
entries  and  all  other  material  facts  were 
found  in  the  verdicts.  Judgments  on  the 
verdicts  were  pronounced  by  the  same  court 
at  the  same  time.  And  the  judgments  now 
come  up  together  to  be  reviewed  by  us. 
Substantially  they  are  one  case,  and  involve 
bat  one  question ;  and  it  might  be  admis- 
sible, under  the  peculiar  circumstances,  to 
dispose  of  them  as  one  case,  and  to  regard 
everything  appearing  in  one  as  part  of  the 
other  also.  This  however  is  a  question  of 
little  importance  and  only  involves  a  matter 
of  costs.  It  would  perhaps  be  more  correct 
to  regard  the  cases  as  separate,  and  to  dis- 
miss the  caveat  of  Harper  and  Weston  also, 
upon  the  ground  that  the  reasons  assigned 
therein     are    insufficient.      But     whatever 

may  be  the  proper  form  of  the  judg- 
518      ment  to  *be  given  by  us  in  the  cases, 

it  ought,  I  think,  expressly  to  declare 
that  Harper  and  Weston  and  not  Baugh  and 
Seguine  are  entitled  to  a  patent  for  the 
land;  and  thus  to  put  an  end  to  all  contro- 
versy on  the  subject  between  the  parties. 

AI«LEN,  J.  This  is  a  contest  for  land 
mider  adverse  claims.  The  appellees  filed 
their  caveat  against  the  issuing  of  a  grant 
upon  an  entry  and  survey  made  for  the 
appellants;  and  the  appellants  thereafter 
filed  their  caveat  against  the  issuing  of  a 
grant  to  the  appellees.  Each  caveat  is  filed 
upon  the  ground  of  better  right  in  the  cav- 
eators to  the  land  in  controversy,  and  sets 
out  the  nature  of  the  right  on  which  the 
caveators  respectively  claim  the  land.  The 
17th  section  of  the  general  land  law,  1  Rev. 
Code  325,  provides  that  every  person  having 
a  land  warrant,  and  being  desirous  of  locat- 
ing the  same  on  any  particular  waste  and 
nnappropiiated  lands,  shall  lodge  such  war- 
rant with  the  chief  surveyor  of  the  county, 
&c. ;  aiid  he  shall  direct  the  location  thereof 
ao  specially  and  precisely,  as  that  others  may 
be  enabled,  with  certainty,  to  locate  other 
warrants  on  the  adjacent  residuum ;  which 
location  shall  bear  date  the  day  on  which 
it  shall  be  made,  and  shall  be  entered  in  a 
book,  &c.  The  38th  section,  p.  329,  gives 
the  caveat,  providing  amongst  other  things. 


that  if  any  person  shall  obtain  a  survey  of 
land  to  which  another  hath  by  law  a  better 
right,  the  person  having  such  better  right 
may  enter  a  caveat  to  prevent  his  obtain- 
ing a  grant,  until  the  title  can  be  deter- 
mined ;  such  caveat  expressing  the  nature 
of  the  right  on  which  the  plaintiff  therein 
claims  the  said  land.  In  the  construction 
of  this  statute  it  has  been  always  held,  so 
far  as  I  can  perceive,  that  the  caveator  must 
show  a  better  right  to  the  land  in  contro- 
versy. He  cannot  recover  upon  the  ground 
of  the  weakness  of  his  adversary's  claim; 
and   that   in   such    controversies   the 

519  validity  of  the  plaintiff's  *title  is 
necessarily  the  first  subject  of  en- 
quiry. Hunter  v.  Hall,  1  Call  206;  Walton 
V.  Hale,  supra  194;  Hendricks  v.  Bell,  1 
Bibb's  R.  138;  Justices  of  Allen  County  v. 
Allen,  2  A.  K.  Marsh.  K.  31 ;  Whitley  v. 
Shirley,  3  Id.  131.  The  law  required  the 
caveat  to  express  the  nature  of  the  right 
on  which  the  plaintiff  claims  the  land. 
The  object  of  the  caveat  is  in  part  to  notify 
the  caveatee  of  the  grounds  on  which  the 
caveator  claims  the  better  right,  that  he 
may  come  prepared  to  controvert  it ;  and  it 
would  be  a  surprise  on  him  to  permit  the 
caveator  to  abandon  at  the  trial  the  right 
which  he  had  set  forth  in  his  caveat  as  that 
under  which  he  claimed,  and  prove  a  differ- 
ent right.  Such  a  course  would  lead  to  in- 
justice, and  is  in  conflict  with  the  terms  of 
the  statute,  which  requires  the  nature  of 
the  better  right  to  be  expressed  in  the 
caveat.  In  the  case  of  the  Justices  of  Al- 
len County  V.  Allen,  2  A.  K.  Marsh.  R.  31, 
the  court  held  in  the  construction  of  the  act 
regulating  proceedings  in  caveats  in  that 
state,  which  enjoins  upon  those  entering 
caveats  to  express  therein  the  c^use  why  a 
grant  should  not  issue,  that  the  plaintiff  can 
only  rely  on  the  points  set  forth  in  the 
caveat  as  to  the  cause  thereof.  The  princi- 
ple of  that  decision  would  apply  with  greater 
force  to  the  construction  of  the  provision 
in  the  act  of  1819.  The  caveator  cannot  be 
ignorant  of  the  better  right  under  which 
he  claims,  and  he  is  subjected  to  no  hard- 
ship in  being  required  to  rely  at  the  trial 
upon  the  right  so  expressed.  But  he  may  be 
ignorant  of  all  the  objections  to  the  claim 
of  the  caveatee. 

The  location,  to  comply  with  the  law, 
must  be  made  so  especially  and  precisely, 
as  that  others  may  be  enabled,  with  cer- 
tainty, to  locate  other  warrants  on  the  ad- 
jacent residuum.  The  entry  confers  an 
equitable  right  to  a  portion  of  the  public 
domain ;  it  withdraws  it  as  long  as  the 
entry  is  in  force,  from  other  waste  and  un- 
appropriated   land;    its    calls   should 

520  therefore  be  so  ^special  and   precise, 
as  to  enable  other  adventurers,  by  the 

use  of  proper  diligence,  and  the  application 
of  those  rules  of  construction  established  by 
the  courts,  to  ascertain  by  a  survey  and  lay 
off  the  land  so  appropriated.  The  calls  of 
the  entry  must  give  notice  to  subsequent 
locators,  what  land  has  been  appropriated. 
The  fact  that  the  locator  may  be  able  by 
proof    to  identify  the  land  will  not  suffice^ 
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if  there  is  nothing  in  the  calls  of  the  entry 
to  point  to  and  set  apart  some  specific  tract 
of  land.  In  Mc Arthur  v.  Browder,  4  Wheat. 
R.  488,  it  was  argued  that  as  the  words  of 
the  entry  were  the  words  introduced  into 
the  grant,  if  they  were  too  vague  to  appro- 
priate the  land  when  used  in  the  entry,  they 
must  be  too  vague  to  appropriate  it  when 
used  in  the  grant.  In  commenting  on  this 
argument,  Ch.  J.  Marshall,  in  delivering 
the  opinion  of  the  court,  remarked:  **When 
lands  are  granted,  a  description  which  will 
identify  them  is  all  that  is  necessary  to  the 
validity  of  the  grant.  But  identity  is  not 
all  that  is  necessary  to  the  validity  of  an 
entry.  The  law  requires  that  locations 
should  be  made  with  such  certainty  that 
subsequent  purchasers  may  be  enabled  to 
locate  the  adjacent  residuum.  All  grants 
are  founded  on  surveys:  They  recite  sur- 
veys, and  all  that  is  required  in  ejectment  is 
to  prove  that  the  land  claimed  is  that  which 
was  surveyed.  More  is  required  in  a  con- 
test respecting  an  entry.  Nothing  is  more 
common  than  for  courts  to  declare  an  entry 
void  for  uncertainty,  notwithstanding  the 
clearest  proof  that  the  la.nd  claimed  and 
that  located  are  the  same.  *  * 

Bearing  these  rules  in  mind,  it  remains 
to  enquire  whether  the  caveators  in  each  of 
the  caveats  under  consideration  have  that 
better  right,  the  nature  of  which  has  been 
expressed  in  the  caveats  filed  by  them  re- 
spectively. The  better  right  so  expressed 
depends  upon  the  validity  of  the  locations 
made    by   them ;  and   in   determining   that 

question  the  entries  must  be  consid- 
521      ered    *in   the  order  in    which     they 

were  made.  It  appears  from  the  facts 
found  by  the  jury,  that  the  appellants 
Harper  and  Weston,  on  the  7th  of  December 
1844,  by  virtue  of  two  land  warrants  be- 
longing to  them,  one  for  920  acres,  the 
other  for  190  acres,  making  together  1110 
acres,  entered  for  all  the  unappropriated  land 
contained  within  the  following  boundaries, 
viz:  Beginning  at  a  blackgum  standing 
near  the  intersection  of  two  ditches,  &c., 
&c.  (describing  the  land  by  metes  and 
bounds),  the  boundaries  being  the  lines 
(with  perhaps  one  exception),  of  adjacent 
tracts  called  for,  to  the  beginning;  the 
quantity  supposed  1110  acres.  It  is  further 
found  that  the  appellants  claimed  the  whole 
of  the  land  within  their  entry  of  the  7th 
December  1844,  as  waste  and  unappropriated 
at  the  time  they  made  their  entry.  That 
there  was  no  evidence  showing  that  the 
same  or  any  portion  thereof  was  otherwise 
than  waste  and  unappropriated  at  that  time, 
and  that  the  quantity  of  land  within  the 
bounds  of  the  said  entry  of  December  7, 1844, 
as  ascertained  by  the  survey,  was  7429  acres, 
2  roods  and  12  perches ;  and  the  certificate 
of  survey  is  found  and  made  part  of  the 
verdict.  The  first  question  which  arises 
upon  the  facts  so  found  is,  whether  this 
entry  was  sufficiently  special  and  precise 
to  comply  with  the  requisitions  of  the 
statute;  and  if  not,  how  far  it  is  aided  by 
the  other  facts  found  by  the  jury?  Any 
person  may  acquire  title  to  so  much  of  the  | 


waste  and  unappropriated  land  of  the  com- 
monwealth by  paying  the  price  fixed  by 
law.  Upon  payment  of  the  price  a  warrant 
is  granted  by  the  register,  apecifyingr  the 
quantity  of  land,  and  authorizing  a  surveyor 
to  lay  off  and  survey  the  same.  This 
warrant  the  purchaser  is  to  lodge  w^ith  the 
surveyor  when  he  locates  it;  and  the  sur- 
veyor, after  making  his  survey,  is  to  deliver 
to  his  employer  a  fair  and  true  plat  and 
certificate  of  survey,  expressing,  among 
other  things,  the  quantity  contained, 

522  and  ^also  the   nature  of  the  warrant 
and  rights  on  which  such  survey  was 

made.     The  locators,  when  they  made  their 
entry  of  the  7th  December   1844,    were    the 
owners    of    warrants    amounting     to    1110 
acres;  that  quantity  of  land  they  had    pur- 
chased and  were  entitled  to  withdraw  from 
the    public   domain.     By   their  entry    they 
located    and   described   a  body  of  land  con- 
taining within  the  boundaries  specified  7429 
acres,  2  roods  and  12  poles.     It  is  manifest 
that  the  surveyor  would  not  have   been    au- 
thorized to  survey  for  them  that  quantity  of 
land   under  the   warrants  lodged  with  him. 
If  the  fact  appeared  on  the  plat  and  certifi- 
cate of  sut'vey,  it  would  show  upon  its  face 
a  want  of  authority  in  the  surveyor  to  make 
it.     If  not  authorized  to  survey  the  whole, 
how  could  he  survey  a  part  so  as  to  satisfy 
the  calls  of  the  entry?    Each  call  is  entitled 
to  the  same  consideration.     There  is   noth- 
ing to  confine  the  locator  to  one  in    prefer- 
ence  to  the   others.     A  subsequent    locator 
could  not,  by  the  use  of  any  diligence,  he 
enabled  with  certainty  to  locate  other   war- 
rants on  the  adjacent   residuum.     The    law 
conferred  no  authority   on   him   to   require 
the  first  locator  to  designate   which   of  the 
calls   of    his  entry   he   would   abandon    or 
adhere  to.     The  consequence  would  he  that 
any   adventurer,    though   the   purchaser  of 
but  100  acres  from  the  commonwealth,  could 
by  making  his  entry  by  specific  boundaries, 
and     including    a     much    larger  quantity 
therein,  withdraw  the  excess  from  the  pub- 
lic domain  for    an    indefinite    period,    and 
until  it  suited   his  convenience   to  acquire 
land  warrants  sufficient  to  cover  all. 

The  validity  of  such  an  entry  has  been 
the  subject  of  judicial  decision  in  numerous 
cases  in  Kentucky,  where,  as  Judge  Tucker 
remarked  in  Hardman  v.  Boardman,  4  Leigh 
386,  we  can  trace  back  the  interpretation  of 
this  law  almost  to  the  time  when  it  began 
first  to  be  put  into  operation.  The  first 
case  on  this  point  which  I  find,  is  the 

523  case    of  Bush  v.   Jameson,  3  *Bibb's 
R.    118.     It   seems  to  be  the    leading 

case  on  this  question,  and  so  far  as  I  have 
been  able  to  trace  it,  has  been  recognized 
and  followed  in  all  the  subsequent  cases  in 
the  Kentucky  Reports  involving  the  same 
proposition.  The  entry  there  called  to 
begin  at  a  beginning  corner  of  another 
survey,  to  be  bounded  by  three  lines  de- 
scribed in  the  entry,  and  to  include  all  the 
vacant  lands  in  the  boundaries  described 
for  quantity.  The  court,  after  some  re- 
marks on  the  want  of  certainty  in  the  de- 
scription, says:  '^Another  objection  occurs 
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to  the  entry  which  we  are  clearly  of  opin- 
ion is  fatal.  The  two  traces  and  the  line 
of  the  survey  called  for,  compose  a  triang-le 
of  nearly  equal  sides,  in  which  is  contained 
more  than  three  times  the  quantity  called 
for  in  the  entry.  That  no  one  .  could  law- 
fully appropriate  more  than  the  quantity 
to  which  he  was  entitled,  is  a  position  too 
clear  to  admit  of  controversy;  otherwise 
the  absurd  consequence  would  follow,  that 
upon  a  warrant  of  1000  acres  or  less  the 
whole  vacant  land  of  the  county  might  have 
been  appropriated. "  It  had  been  urged  that 
the  line  of  the  survey,  the  first  line  called 
for  in  the  entry,  should  be  taken  as  the 
base,  and  the  survey  extended  so  far  along 
the  two  traces  as  would  include  the  quan- 
tity. This  was  decided  to  be  inadmissible, 
**asby  the  terms  of  the  entry  all  the  vacant 
land  in  the  boundaries  mentioned  was 
incliided  in  the  location ;  that  there  was  no 
reason  for  preferring  the  line  of  the  survey, 
first  called  for  in  the  entry,  to  the  other 
sides  of  the  triangle.  From  necessity  one 
line  of  a  survey  must  be  made  before  an- 
other; and  there  was  nothinij:  to  indicate 
any  intention  in  the  locator  to  prefer  the 
line  first  called  for  as  a  base,  to  the  other 
lines.  That  the  case  difiPered  materially 
from  the  case  of  an  entry  which  gives  a 
definite  base,  and  calls  for  an  indefinite 
extension  of  the  lines  from  the  base,  so  far 
as  will  include  the  quantity  of  vacant  land. 

In  the  latter  case,  the  lines  extending 
524      *from  the  base  being  indefinite  as   to 

their  extent,  may  be  limited  by  con- 
struction ;  but  in  the  case  then  before  the 
court,  all  the  lines  of  the  triangle  being 
equally  definite,  no  one  of  them  more  than 
another  can  be  controlled  by  construction." 
In  Marshall  v.  Russell,  1  A.  K.  Marsh. 
R.  271,  the  boundaries  called  for  contained 
about  double  the  quantity  of  land  to  which 
the  entry  was  entitled.  The  court  refer  to 
Bush  V.  Jameson,  and  hold  that  in  con- 
formity with  that  decision  the  entry  could 
not  be  sustained,  though  a  surplus  of  a  few 
acres  ought  not  to  vitiate  the  whole  entry. 
That  if  the  whole  of  the  boundaries  were 
described  by  sensible  objects,  so  that  there 
could  be  no  reason  for  one  to  yield  to  or 
control  the  other,  the  entry  could  only  be 
good  for  so  much  as  would  be  covered  in 
common  by  surveys  of  the  proper  quantity 
made  upon  each  of  the  boundaries.  But  if 
the  boundaries  were  so  extensive  that  sur- 
veys might  be  made  on  different  parts 
of  the  boundaries  without  covering  any 
land  in  common,  the  entry  would  be  good 
for  none.  See  also  Young  v.  Wilson,  1  A. 
K.  Marsh.  R.  609;  State  v.  McDowel,  2  A. 
K.  Marsh.  R.  184 ;  Helm  &  Reed  v.  Craw- 
ford, 3  A.  K.  Marsh.  R.  570. 

In  the  entry  under  consideration  specific 
boundaries  are  called  for,  and  the  locator 
designed  to  appropriate  all  the  land  included 
therein.  Every  call  is  entitled  to  equal 
consideration.  An  inspection  of  the  plat 
and  certificate  of  survey  shows  that  the 
boundaries  were  so  extensive  that  surveys 
of  the  quantity  called  for  might  be  made 
on  different  parts  of  the  boundaries  without 


covering  any  of  the  land  in  common.  The 
entry  could  be  sustained  at  any  one  of  the 
several  places  called  for  in  the  absence  of 
the  others;  and  the  calls  make  the  whole 
too  uncertain  to  attach  itself  to  any  partic- 
ular. For  all  or  any  of  these  causes,  the 
cases  referred  to  show  that  the  entry  is  bad 
for  uncertainty. 

525  *The    decisions    of    the   courts  of 
Kentucky  upon  the  construction  of  the 

land  law  of  May  1779,  from  which  the  pro- 
visions of  the  act  of  1819  on  this  subject  are 
derived, 'have  always  been  regarded  with 
the  highest  respect  by  this  court  and  the 
Supreme  court  of  the  United  States,  though 
not  entitled  to  the  weight  of  authority. 
Upon  the  point  presented  by  the  entry  of 
the  appellants  of  the  7th  December  1844, 
the  construction  put  upon  the  law  seems  to 
me  to  be  the  only  one  it  will  bear,  and 
should  be  followed.  That  entry  tested  by 
the  principles  established  by  all  the  cases 
referred  to,  must  be  regarded  as  being  void 
for  uncertainty.  If  the  entry  does  not  com- 
ply with  the  law  and  is  void  for  uncertainty, 
I  do  not  perceive  how  it  can  be  aided  by 
any  other  facts  found  by  the  jury. 

In  their  caveat  the  appellants  claim  to 
have  the  better  right  to  the  whole  of  the 
land  embraced  in  the  entries  of  the  cavea- 
tees,  that  the  land  embraced  in  the  entries 
of  the  caveatees  was  not  waste  and  unap- 
propriated, because  the  appellants  had  made 
an  entry  on  the  7th  of  December  1844,  em- 
bracing all  the  lands  subsequently  entered 
by  the  caveatees.  The  nature  of  the  right 
on  which  the  appellants  claimed  the  land 
is  expressed  to  be  their  entry  of  the  7th  of 
December  1844;  and  that  failing  them, 
nothing  remains  upon  which  their  caveat 
can  rest.  But  if  we  could  look  beyond  the 
nature  of  the  right  expressed  in  their 
caveat,  there  is  nothing,  as  it  seems  to  me, 
which  could  affect  the  judgment  of  the  court 
upon  the  caveat  filed  by  them. 

It  is  found  that  one  of  the  appellants  at 
the  time  he  made  his  entry  with  the  prin- 
cipal surveyor,  on  the  7th  of  December  1844, 
stated  to  him,  that  if  the  boundaries  con- 
tained more  land  than  the  quantity  ex- 
pressed in  their  warrants,  he  intended  to 
purchase  additional  warrants  to  cover  the 
whole.  That  the  appellants  never  waived 
their  title  to  any  portion  of  the   land 

526  contained  "^within    the   boundaries  of 
their  entry  of  the   7th  December  1844, 

but  frequently  and  publicly  spoke  of  the 
land  as  being  valuable,  and  of  their  claim 
to  the  whole ;  and  that  the  appellees  before 
their  entry,  knew  of  the  claim  of  the  appel- 
lants to  all  the  unappropriated  lands  within 
said  boundaries;  and  that  one  of  the  appel- 
lees declared  that  his  object  in  making  the 
entry  of  the  appellees  was  to  retaliate  on 
one  of  the  appellants  for  some  loss  he  sup- 
posed said  appellant  had  subjected  him  to. 

These  matters  are,  as  it  seems  to  me,  be- 
side the  controversy,  and  have  no  bearing 
upon  the  rights  of  the  parties.  The  field 
for  acquiring  a  right  to  the  waste  land  of 
the  commonwealth,  is  open  to  all ;  a  decla- 
ration of  an  intention  to  purchase  a  warrant 
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is  of  no  avail,  he  must  be  the  holder  of  the 
warrant  before  he  can  take  any  step  to  ac- 
quire any  portion  of  unappropriated  land. 
When  he  enters,  he  does  so  at  his  own  haz- 
ard. It  is  a  race  of  diligence  between  the 
different  adventurers.  Notice  of  an  inten- 
tion to  enter,  or  of  an  entry  which  is  void 
on  its  face,  cannot  afiPect  the  conscience  of 
the  subsequent  locator.  Neither  the  inten- 
tion to  enter  nor  the  void  entry  can  confer 
any  right,  and  he  must  show  a  better  right. 
Nor  can  the  motives  which  may  have  oper- 
ated on  the  adverse  claimant  have  any  in- 
fluence upon  a  question  like  this,  upon  the 
trial  of  a  caveat ;  a  remedy  not  devised  to 
investigate  questions  of  ^aud,  nor  appro- 
priate for  such  enquiries;  but  mainly  in- 
tended where  the  better  right  is  the  point 
in  question,  and  the  land  has  not  been  pre- 
viously granted,  to  enquire  which  party,  if 
either,  has  so  proceeded  under  the  land  law, 
as  to  entitle  himself  to  a  patent.  Ques- 
tions of  fraud  in  fact,  whereby  one  party 
got  the  legal  advantage  to  the  prejudice  of 
another's  equitable  right,  could  be  more 
properly  determined  in  another  mode  of 
proceeding,  in  which   a  direct  issue   could 

be  raised. 
527         *But  it  is  argued   that   other  facts 

were  found  by  the  jury  which  will  in 
some  way  aid  the  defective  entry  of  the  ap- 
pellants. It  is  found  that  the  appellees, 
caveatees  in  the  cross  caveat  filed  by  the 
appellants,  made  two  entries  embracing  the 
land  in  controversy,  one  dated  the  29th  of 
July  1845,  and  the  other  the  7th  of  August 
1845,  and  that  the  appellants  having  ascer- 
tained that  the  boundaries  called  for  in  their 
entry  of  the  7th  December  1844,  included  so 
large  an  excess  over  the  quantity  their  war- 
rant authorized  them  to  locate,  after  the 
entries  of  the  appellees,  viz ;  on  the  8th  of 
September  1845,  purchased  more  land  war- 
rants, and  on  the  11th  of  September  1845, 
made  an  entry  in  pursuance  of  these  war- 
rants in  these  words :  *  *  September  11th,  1845, 
Samuel  Weston  and  John  Harper  this  day 
enter  by  virtue,"  &c.  (reciting  the  two 
warrants  of  the  8th  September,)  **for  all 
the  unappropriated  land  contained  within 
the  bounds  of  the  entry  made  by  them  De- 
cember 7th,  1844,  said  entry  having  been 
surveyed  and  found  to  contain  more  land 
than  their  warrants  contained  at  that  time. 
This  does  not  purport  to  be  an  amended 
entry.  It  is  a  new,  separate  and  distinct 
entry,  which  if  valid,  could  have  been  sur- 
veyed and  carried  into  grant,  although  the 
first  entry  had  been  withdrawn  or  aban- 
doned. It  was  not  the  intention  of  the  ap- 
pellants to  interfere  with  or  withdraw  their 
first  entry,  and  then  re-enter  under  all 
their  warrants.  This  would  have  been 
abandoning  the  priority  which  they  sup- 
posed their  first  entry  gave  them,  and  have 
let  in  the  entries  of  the  appellees.  Bvcn 
if  it  had  been  designed  as  an  amended 
entry,  and  so  appeared  on  its  face,  it  could 
only  retain  its  original  character,  so  far  as 
it  was  unchanged  by  the  amendment,  and 
so  far  as  it  was  changed,  it  would  be  a 
new  entry,  so  that   at   last   supposing    the 


entries  of  the  appellees  to  have  been  valid, 
this   subsequent    entry   treating*  it  as 

528  an     amendment,    *could     not       have 
availed  in  this  contest ;  for  as  to  all, 

except  the  quantity  expressed  in  the  war- 
rants recited  in  the  first  entry,  it  was  a 
new  entry  subsequent  to  the  entries  of  the 
caveatees  and  appellees. 

But  the  entry  itself,  treating  it  as  it  'was 
manifestly  designed,  as  a  distinct  entry, 
made  in  virtue  of  the  warrants  therein  re- 
cited, and  having  no  other  connection  vrith 
the  first,  except  so  far  as  it  calls  for  the 
objects  named  in  the  first,  is  liable  to  the 
same  objection  for  uncertainty.  It  calls  for 
all  the  unappropriated  land  within  the 
bounds  of  the  first  entry.  The  first  entry- 
is  shown  not  to  have  appropriated  any 
particular  part ;  and  until  it  could  be  fixed 
upon  some  particular  part  of  the  land  in- 
cluded in  the  bounds  called  for,  no  one 
dould  point  out  the  surplus  to  be  covered  by 
the  second  entry.  The  first  entry  mig-ht 
be  invalid,  or  be  withdrawn  or  abandoned  ; 
and  in  that  event,  the  second  would  be 
equally  uncertain  with  the  first;  there  being- 
a  large  surplus  within  the  boundaries,  and 
nothing  to  show  what  particular  portion 
was  covered  by  the  entry. 

The  question  arising  on  this  point  has, 
like  the  first,  been  decided  by  the  courts 
of  Kentucky.  In  the  case  of  Young- 
V.  Wilson,  1  A.  K.  Marsh.  R.  610,  the 
boundaries  described  in  the  first  entry 
contained  nearly  double  the  quantity  of  the 
entry.  The  second  called  to  include  the 
surplus  land  within  the  boundaries  described 
in  the  first  entry.  The  court  say:  **The 
first  entry  could  not  appropriate  the  whole 
of  the  land  thus  described;  and  as  it  pre- 
tends to  appropriate  no  one  part  in  prefer- 
ence to  any  other,  it  is  manifestly  void  for 
uncertainty,  according  to  the  principles  set- 
tled in  Bush  v.  Jameson.  The  second  en- 
try, considered  as  a  separate  and  distinct 
one,  for  the  quantity  therein  mentioned, 
is  upon  the  same  principles,  equally  uncer- 
tain and  void.  But  it  is  contended  that  the 
two   entries  should  be  taken  together 

529  as  one  entry,  for  the  *whole  quantity 
mentioned  in  both,  having  effect  from 

the  date  of  the  second  entry.  To  thus  con- 
solidate the  two  entries,  would  be  confound- 
ing things  which  are  separate  and  distinct, 
and  doing  that  for  the  locator  which  he 
has  not  thought  proper  to  do  for  himself. 
For  the  second  entry  only  purports  to  be  a 
location  of  the  quantity  of  330  actes,  and 
does  not  profess  to  modify  in  any  manner 
the  first  entry,  but  leaves  it  as  was  origi- 
nally made.  **  I  have  given  the  words  of  the 
court,  as  the  case  in  all  its  material  cir- 
cumstances, is  precisely  like  the  present; 
and  as  it  seems  to  me,  disposes  of  the  ques- 
tions in  conformity  with  the  clear  requisi- 
tions of  the  law.  I  think  the  appellants 
have  failed  to  establish  either  the  right 
expressed  in  the  caveat,  or  to  show  by  the 
facts  found,  any  better  right  in  themselves 
to  the  land  in  controversy,  or  any  part  of  it. 
And  as  it  regards  the  appellees,  the  cav- 
eators in   the   first  caveat,  the  authorities 
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referred  to  are  equally  decisive  against  the 
validity  of  their  entries.  They  caveat  on 
the  gronnd  of  the  better  right,  and  the  na- 
ture of  their  right  as  expressed,  is  a  claim 
by  virtue  of  two  entries.  The  first  dated 
the  29th  July  1845,  for  6000  acres  for 
all  the  unappropriated  land  contained  within 
the  following  boundaries:  '^Beginning, 
(describing  the  boundaries  called  for  in  the 
entry  of  the  appellants  of  the  7th  December 
1844^)  quantity  supposed  6000  acres.  The 
above  entry  is  intended  to  comprehend  all 
the  vacant  land  that  may  be  left  in  the 
above  named  boundaries  after  Harper  and 
Weston  shall  have  surveyed  1110  acres  en- 
tered by  them  December  7,  1844,  within  the 
same  boundaries."  This  entry  is  liable  to 
the  same  comments  as  the  second  entry 
of  the  appellants.  Its  locality  depends  upon 
the  locality  of  the  entry  of  the  appellants ; 
and  like  it  is  too  uncertain  until  identity 
can  be  given  to  the  first.  The  entry  under 
consideration  cannot  be  said  to  ap- 
propriate any  one  part  in  preference 
530  *to  the  other.  The  second  entry  of 
the  appellees  was  intended  to  cover  a 
surplus  remaining  after  satisfying  the  entry 
of  the  appellants  of  the  7th  December  1844, 
and  the  first  entry  of  the  appellees,  and  is 
still  more  uncertain  than  their  first;  for 
locality  cannot  be  given  to  it  until  locality 
is  given  to  the  two  preceding  entries,  as 
it  is  made  dependent  on  both.  I  think 
therefore  that  all  the  entries,  as  well  of  the 
appellants  as  of  the  appellees  referred  to 
and  found  by  the  jury  in  each  case,  were 
invalid  and  void  for  uncertainty ;  and  that 
a  judgment  should  have  been  entered,  (both 
causes  having  been  heard  together,)  declar- 
ing that  the  entries  as  well  on  the  part  of 
the  caveators  as  the  caveatees  in  the  origi- 
nal and  cross  caveat  were  void  for  uncer- 
tainty; and  dismissing  each  caveat  with 
costs  to  the  caveatees. 

DANIEL,    LrKE    and    SAMUELS,     Js., 
concurred  in  the  opinion  of  Allen,  J. 

Judgments   reversed:    And   both   caveats 
dismissed. 
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I.  CoaiBiMlOfier*s  Report*— Recommltiiient— Case    at 

Bar.— In  a  suit  by  distributees  aflralnst  an  adminls- 
Uutor  the  accounts  havlnff  been  referred  a  report 
is  returned  before  the  defendant's  evidence  is 
filed.  He  excepts  to  the  report,  and  files  an 
affidavit  showlnsr  a  sufficient  excuse  for  not 
sooner  taking-  his  evidence,  and  asks  for  a  recom- 
mitment of  the  report.  Under  these  circum- 
stances, thonffh  the  testimony  may  sustain  the 
defendant  as  to  the  subject  of  controversy,  it 
would  not  be  proper  to  dismiss  the  bill:  But  the 
plaintiffs  should  have  an  opportunity  to  disprove 
the  testimony,  and  is  also  entitled  to  an  account 


•Sec  monoffraphic  note  on  **Commlssioners  in 
Chancery"  appended  to  Whitehead  v.  Whitehead. 
aOratLWe. 


of  administration.    The  report  should  be  recom- 
mitted. 
a.  A|»pellat«  Practice— Preaunptlon— Case    at    Bar.— 

Neither  the  bill  nor  the  answer  referring  to  the 
wife  of  the  intestate,  and  there  being  no  proof 
that  she  is  alive,  the  appellate  court  will  presume 
she  is  dead,  in  a  bill  by  the  children  of  the 
intestate  against  the  administrator. 

Bernard  Dawson  and  Elizabeth  his  wife 
iiled  their  bill  in  the  Circuit  court  of  Prince 
William  county  against  Wileman  Thomas, 
administrator  of  John  I^owe  deceased,  in 
which  they  stated  that  the  plain ti£F  was 
the  daughter  of  John  Lowe ;  that  Thomas 
had  qualified  as  I^owe's  administrator,  but 
had  returned  no  inventory  or  account  of 
sales.  That  he  had  received  a  large  claim 
due  said  Lowe  from  the  government  of  the 
United  States  for  military  services,  amount- 
ing to  between  nine  and  ten  hundred  dol- 
lars. That  he  rendered  no  account  and 
paid  over  nothing  to  the  plaintiffs.  And 
they  prayed  for  a  settlement  of  his  admin- 
istration account,  and  for  general  relief. 

In  May  1846  Thomas  filed  his  answer. 
He  states  that  John  Lowe  came  from  Mary- 
land to  Prince  William  in  1785,  where  he 
lived  up  to  the  time  of  his  death,  when  he 
was  upwards  of  four  score  years  of  age. 
That  he  was  very  old,  very  infirm, 
532  and  very  *poor,  and  had  been  fed  and 
clothed  and  treated  with  kindness  by 
the  defendant.  That,  having  served  as  a 
soldier  in  the  war  of  the  revolution,  he  was 
entitled  to  a  pension ;  and  proposed  to  the 
defendant  to  undertake  the  prosecution  of 
his  claim  to  it,  proposing  to  give  to  him 
the  arrears  up  to  the  time  of  its  establish- 
ment as  recompense  for  establishing  the 
claim,  and  to  reserve  to  himself  as  a  sup- 
port such  pension  as  might  accrue  subse- 
quently. That  this  proposition  was 
accepted,  and  defendant  expended  much 
time,  labor  and  expense  in  prosecuting  the 
claim,  and  in  the  course  of  its  prosecution 
employed  two  agents  to  whom  he  paid  150 
dollars.  That  the  arrears  of  the  pension 
were  982  dollars,  out  of  which  he  paid  the 
said  150  dollars,  and  the  residue  he  has  re- 
tained to  reimburse  his  large  outlay  of 
money  in  prosecuting  the  claim,  and  as  a 
compensation  for  his  various  contributions 
to  the  relief  of  Lowe,  and  for  his  services. 
That  the  defendant's  intestate  left  very 
little  property;  that  it  was  inadequate  to 
discharge  his  funeral  expenses  and  the 
debts  due  from  him  and  paid  by  the  defend- 
ant: It  sold  for  27  dollars  and  42  cents. 
That  defendant  can  neither  admit  nor  deny 
that  the  plaintiff  Elizabeth  is  the  child  and 
heir  of  John  Lowe;  he  has  heard  she  is 
not;  or  that  the  plaintiff  Bernard  is  her 
husband.  Of  these  facts  defendant  de- 
mands proof. 

In  October  1846  there  was  a  decree  for 
an  account  of  Thomas'  administration  on 
his  intestate's  estate.  In  April  1847  the 
commissioner  returned  his  report,  in  which 
he  charged  the  administrator  Thomas  with 
the  two  sums  of  27  dollars  42  cents  and  of 
982  dollars,    and    credited  him  with  the  150 
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the  defendant  assigned  the  bond  on  Gibson 
to  Kirby  by  endorsing  his  name  in  blank 
thereon,  for  the  very  purpose  of  enabling 
Kirby  to  buy  goods  upon  the  faith  of  his  en- 
dorsement, and  that  the  plaintiffs  sold 
4%  the  goods  on  the  faith  of  the  *same, 
and  that  Gibson  was  notoriously 
insolvent  when  his  bond  fell  due,  then 
the  defendant  was  liable  to  the  amount  of 
the  value  of  the  goods  sold,  the  same  being 
less  than  the  amount  due  upon  the  bond : 
And  I  cannot  doubt  that  it  correctly  pro- 
pounded the  law  upon  the  subject.  But  it 
is  insisted  that  the  purpose  of  Richardson, 
in  making  the  assignment,  did  not  import 
a  guaranty ;  and  that  if  the  instruction  is 
to  be  construed  as  assuming  an  intent  to 
guarantee  on  his  part,  it  was  rightly  refused 
because  there  was  no  proof  of  such  guar- 
anty, and  the  instruction  was  upon  an  ab- 
stract proposition ;  which,  according  to  the 
well  settled  rule,  the  court  was  not  bound 
to  give.  It  is  certainly  correct  that  no 
court  is  required  to  instruct  the  jury  upon 
abstract  questions  of  law  not  presented  by 
the  proofs  in  the  cause.  But  this  function 
of  determining  whether  any  proof  has  been 
given  of  the  hypothetical  case  or  not,  and 
if  none,  of  refusing  to  give  the  instruction 
asked  for  upon  it,  is  one  to  be  exercised 
with  proper  care  and  great  caution.  In  a 
plain  case  of  a  total  absence  of  evidence 
tending  to  make  out  the  supposed  case,  the 
court  may  well  refuse  to  give  any  instruc- 
tion based  upon  it.  But  where  there  is 
such  evidence,  of  however  little  weight  it 
may  appear  to  be  to  the  court,  or  however 
inadequate  in  its  opinion,  to  make  out  the 
case  supposed,  it  is  best  and  safest  for  the 
court  not  to  refuse  to  give  the  instruction 
asked  for  if  it  propound  the  law  correctly. 
In  this  case  it  cannot  be  said  that  there 
was  no  evidence  tending  to  make  out  the 
case  supposed  in  the  instruction  asked  for. 
The  purpose  of  Richardson,  in  endorsing 
the  bond  of  Gibson,  which  the  evidence 
offered  by  the  plaintiffs  tended  to  prove, 
did,  as  it  seems  to  me,  import  an  intent  to 
guarantee ;  and  to  what  extent  this  evidence 
would  be  credited  by  the  jury,  and  how  far 
it  was  weakened  by  the  countervailing  tes- 
timony offered  by  the  defendants,  and 
497  the  true  inferences  to  be  *drawn  as  to 
Richardson's  purpose  and  intention, 
were  matters  properly  for  the  consideration 
of  the  jury.  If  they  should  be  satisfied 
Richardson  did  intend  to  make  himself  re- 
sponsible as  assignor  of  the  bond  to  any 
one  who  should  make  advances  to  Kirby 
upon  faith  of  his  name,  the  plaintiffs  were 
entitled  to  the  benefit  of  the  opinion  of  the 
court  that  they  were  in  that  case  entitled 
to  recover:  but  if  they  should  be  of  a 
different  opinion,  then  the  instruction  was 
inapplicable  and  of  course  could  not  preju- 
dice the  defendant. 

The  Circuit  court,  on  the  motion  of  the 
defendant,  instructed  the  jury  that  they 
were  not  to  regard  any  of  the  evidence  of 
statements  or  declarations  made  by  Kirby 
or  any  other  person  in  the  absence  of  the 
defendant,    as  even    tending   to   prove  the 


liability   of   the  defendant   in  this  action ; 
and  that  they  were  only  admissible  for  the 
purpose   of   discrediting   the  testimony   of 
Kirby,  who  had  been  examined  as  a  witness 
on   the    part  of   the  defendant:    And    the 
plaintiffs   excepted   to  the   opinion   of  the 
court  giving  this   instruction.     If   this  in- 
struction is  to  be  interpreted  as  directing- 
the  jury  to  disregard   all   the  declarations 
and    statements  proven  to  have  been  made 
by  Kirby  as  well  at  the  time  of  the  negoti- 
ation for  the   goods  with   the  plaintiffs  as 
afterwards,  (and  a  formal  exception  is  taken 
to  the  deposition  of  Ross,   the  witness  who 
proved  what  passed  between  Kirby  and  the 
plaintiffs  at  the  time  of  the  negotiation  for 
the  goods, )  then  it  would  be  clearly  errone- 
ous,   inasmuch    as    what     passed    between 
Kirby  and  the  plaintiffs  at  the  time  of  the 
negotiation    touching    the   purchase  of  the 
goods  and  the  transfer  of  the  bond  on  Gib- 
son,   would  be  unquestionably  proper  evi- 
dence,   being   part   of   the   res  gestae,  the 
whole  of  which,  according  to   the  well  set- 
tled rule,  should  be  given  to  the  jury.     But 
it  may   be  presumed  that  the  Circuit  court 
intended  to  refer  to   the  other  declarations 

and  statements  which  were  proved  to 
498      have  been  made  by  *Kirby   in  regard 

to  this  transaction,  after  the  sale  of 
the  goods  and  the  assignment  of  the  bond ; 
and  if  the  instruction  is  to  be  so  understood, 
there  can  be  no  doubt  of  its  correctness. 
Charlton  v.  Unis,  4  Gratt.  58.  All  these 
latter  statements  of  Kirby  clearly  fell 
within  the  rule  which  denies  to  the  un- 
sworn declarations  of  a  third  person  the 
weight  of  legal  evidence^  It  would  have 
been  well  however,  if  the  instruction  had 
been  somewhat  more  guarded  in  its  terms, 
and  had  discriminated  more  clearly  between 
the  statements  made  by  Kirby  at  the  time 
of  the  negotiation  for  the  goods  and  those 
made  at  other  and  different  times,  in  the 
absence  of  Richardson,  lest  the  jury  might 
have  been  misled  by  the  broad  and  compre- 
hensive terms  used  by  the  court,  and  sup- 
posed that  they  were  to  disregard  everything* 
that  Kirb3^  may  have  stated,  upon  any  oc- 
casion, when  Richardson  was  not  present. 
It  is  also  alleged  on  the  part  of  the  plain- 
tiffs, that  the  court  erred  in  permitting  the 
answer  of  the  witness  McCormick  to  the 
first  question  propounded  to  him  to  go  in 
evidence  to  the  jury.  This  evidence  was 
offered  by  the  defendant  for  the  purpose  of 
showing  the  circumstances  under  which  he 
assigned  the  bond  of  Gibson  to  Kirby,  and 
to  make  out,  if  he  could,  that  they  were  not 
such  as  to  render  him  liable  as  assignor  or 
otherwise  to  make  good  the  amount  of  the 
bond  if  not  made  out  of  Gibson.  It  con- 
sisted of  conversations  between  the  wit- 
ness, Kirby  and  defendant  upon  the  subject 
of  the  proposed  partnership,  and  of  the 
defendant's  aiding  his  son  in  law  Kirby  to 
enter  into  the  business,  in  which  the  de- 
fendant spoke  of  letting  him  have  the  bond 
of  Gibson,  or  2000  dollars  of  it,  if  he  could 
make  use  of  it  to  establish  himself  in  busi- 
ness, but  declared  that  he  would  not  make 
himself  liable  in  any    way;  but  that  Kirby* 
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must  see  Gibson  and   ascertain  if  the  bond 
oould    be    made   available.     I  do  not  think, 
however,    that    the    objection   to  this 
499       testimony  *was    well    founded:    For, 
although     these     conversations     and 
statements   did    not   occur   at   the  time  the 
bond    of   Gibson    was   assigned   by  the  de- 
fendant to  Kirby,    yet   they   took   place  so 
recently  before  and  whilst  the  measure  was 
the  subject  of  discussion    and   negotiation, 
that  they  may   be  fairly   considered  as  part 
of  the  res  gestae,  deriving   their  credit  not 
from    that    to    be    attached  to  the  speaker, 
but    from    their  connection  with    the    cir- 
cnmstances   of   the   transaction ;   and  were 
therefore    admissible   in   evidence  as  such, 
according  to  the  well   settled  doctrine  upon 
that    subject.     1    Stark.    Ev.   46;  1  Greenl. 
Ev.    I    108.     They    would,    of   course,    not 
receive  the  same  weight  and  consideration 
with    the    jury    as   if  it  had   appeared  that 
they    had    occurred   exactly  at  the  time  of 
the  assignment  and  delivery  of  the  bond  to 
Kirby ;  but  yet  they   might  serve  to  a  cer- 
tain extent  to  elucidate   the  true  character 
of   that    transaction,    and   were,  therefore, 
not  improperly  permitted  to  go  to  the  jury, 
to    have    such    weight    with   them  as  they 
might  deem  them  entitled  to. 

It  is  unnecessary  to  consider  the  question 
already  glanced  at,  how  far  the  plaintifis 
were  prejudiced  by  the  decision  of  the  court 
overruling  his  objection  to  the  pleas  of  the 
statute  of  frauds,  and  sufifering  them  to  be 
filed,  nor  whether,  for  this  cause,  the  judg- 
ment should  be  reversed;  inasmuch  as,  in 
the  view  which  I  take  of  the  case,  the  judg- 
ment must  be  reversed  for  the  refusal  of 
the  court  to  give  the  instruction  to  the  jury 
asked  for  by  the  plaintiffs.  These  pleas 
being",  however,  no  answer  to  the  plaintiffs' 
action,  should  be  stricken  out,  and  the  new 
trial  be  had  upon  the  general  issue  joined 
in  the  cause. 

I  am  of  opinion  that  the  judgment  should 
be  reversed  with   costs   to   the  plaintiffs  in 
error ;  that  the  two  special  pleas,  the  one  to 
the    second    count    in    the   declaration,  the 
other  to  the    fourth    count,    should   be  held 
for    naught    and   set  aside;  that   the 
500       cause    should   *be    remanded    to    the 
Circuit  court  for  a  new  trial  to  be  had 
therein,  with  directions  that  if,  upon  such 
new  trial,  the  plaintiffs  shall  give  substan- 
tially the  same  evidence  as  upon  the  former 
trial,    and   shall  renew  their  prayer  for  the 
instruction    to   the   jury    that  was  then  re- 
fused,   the   same   shall  be  given ;  and  also, 
that  if  the  same   instruction    be   asked    for 
on  the  part  of  the  defenrlant,    touching  the 
purpose  for  which  the  evidence  of  the  state- 
ments and  declarations  of  Kirby  were  to  be 
considered  by  them,  the   said    Circuit  court 
shall    take    care  to  explain  to  the  jury  that 
the  statements  and  declarations   embraced 
within  the  scope  of  the  instruction  are  not 
those   made    by    Kirby    at    the  time  of  the 
negotiation  for  the  goods   with    the   plain- 
tiffs,  which   are  to  be  regarded  by  them  as 
evidence    without    the   restriction    imposed 
by  the  instruction,  but  are  those   proven  to 


have  been  made  by  the  said  Kirby  on  other 
and  different  occasions. 

SAMUELS,  J,,  concurred  in  the  results 
of  I/ee's  opinion ;  but  he  thought  that  al- 
though the  special  pleas  filed  to  the  second 
and  fourth  counts  were  not  good  pleas 
under  the  first  section  of  the  statute  of 
frauds,  in  relation  to  the  promise  or  under- 
taking for  another,  under  which  they  seem 
to  have  been  filed,  yet  that  they  would  have 
been  good  pleas  under  that  section  in  rela- 
tion to  a  contract  not  to  be  performed  within 
one  year. 

MONCURE,  J.,  understanding  the  opin- 
ion as  to  the  special  pleas  to  refer  to  the 
section  of  the  statute  of  frauds  in  relation 
to  the  promise  being  in  writing,  concurred 
in  hee's  opinion. 

ALLEN  and.  DANIEL,  Js.,  concurred  in 
the  opinion  of  Lee,  J. 

501  *The  judgment  was  as  follows : 
The  court  having  maturely  consid- 
ered the  transcript  of  the  record  of  the 
judgment  aforesaid,  together  with  the  argu- 
ment of  counsel  thereupon,  it  seemeth  to 
the  court  that  the  Circuit  court  erred  in 
permitting  the  special  pleas  to  the  second 
and  fourth  counts  in  the  declaration  to  be 
filed,  the  same  having  been  objected  to  by 
the  plaintiffs:  and  that  it  also  erred  in 
refusing  to  give  to  the  jury  the  instruction 
asked  for  by  the  plaintiffs  on  the  trial  of 
the  cause ;  and  also  in  not,  with  more  dis- 
tinctness, confining  the  application  of  the 
instruction  given  on  motion  of  the  defend- 
ant, to  the  statements  and  declarations  of 
the  said  Kirby  other  than  those  made  by 
him  at  the  time  of  the  negotiation  with  the 
plaintiffs  for  the  purchase  of  the  goods  and 
the  transfer  of  the  bond  on  Gibson  ;  which 
last  mentioned  statements  and  declaration 
were,  in  the  opinion  of  this  court,  proper 
evidence  to  be  considered  by  the  jury  with- 
out the  restriction  imposed  by  the  terms  of 
the  said  instruction  if  intended  to  be  ap- 
plicable to  them  also. 

Therefore  it  is  considered  by  the  court 
that  the  said  judgment  be  reversed  and  an- 
nulled, and  that  the  defendant  in  error  pay 
plaintiff  in  error  his  costs,  &c.  And  it  is 
further  considered  that  the  Verdict  of  the 
jury  be  set  aside ;  that  the  special  pleas  to 
the  said  second  and  fourth  counts  of  the 
declaration  be  held  for  naught,  and,  with 
the  issues  thereon  joined,  be  set  aside :  and 
that  the  cause  be  remanded  to  the  said  Cir- 
cuit court  for  a  new  trial  to  be  had  upon 
the  other  issue  joined  therein,  with  direc- 
tions that  if,  upon  such  new  trial,  the 
plaintiffs  shall  give  substantially  the  same 
evidence  as  on  the  former  trial,  and  shall 
ask  for  the  same  instruction  that  was  then 
refused,  the  same  shall  be  given  :  and  if 
the  same  instruction  shall  be  asked  for  on 
the  part  of  the  defendant  that  was  given 
on  the  former  trial,  that  the  court,  on 

502  giving    the    same,  *shall   confine  the 
application  thereof   to  the  statements 

and    declarations    of    the   said  Kirby  other 
than  those  proved  to  have  been  made  at  the 
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being  charg-ed  with  the  price  of  the  land 
purchased  by  him,  was  in  advance  to  the 
estate  on  the  3l8t  of  December  1832,  the 
time  to  which  the  report  is  brought  down, 
219  dollars  34  cents.  Jopling  had  not  acted 
since  the  other  report  was  made. 

It  appears  that  the  land  sold  for  5%1  dol- 
lars 9  cents,  upon  four  annual  payments, 
of  which  the  part  purchased  by  Eubank 
amounted  to  1601  dollars  96  cents ;  and  of 
that  he  had  paid  but  267  dollars;  and  he 
and  his  surety  were  insolvent,  and  there 
was  then  a  suit  pending  by  the  executors 
against  him  and  a  person  claiming  as  a 
purchaser  from  him,  to  subject  the  land  to 
the  payment  of  the  purchase  money :  This 
suit  had  been  commenced  in  1822.  Abram 
Carter's  purchase  money  amounted  to  %7 
dollars  61  cents,  and  John  Carter's  to  3391 
dollars  50  cents,  more  than  a  moiety  of  the 
whole  by  410  dollars  %  cents. 

The  slaves  were  divided  in  1819  as  before 
stated,  and  were  then  valued  at  13,900  dol- 
lars; Burrus  receiving  one-half  of  them. 
The  personal  property  bequeathed  to  Eliza- 
beth Carter  and  John  Elliott,  which  was 
sold  and  applied  to  the  payment  of  debts, 
amounted  to  1350  dollars  10  cents,  and  the 
proceeds  of  real  estate  thus  applied,  to  1376 
dollars  18  cents;  which,  with  the  interest 
up  to  the  time  of  the  report  as  calculated 
by  the  commissioner,  amounted  to 
545  5502  dollars  84  *cents.  This  sum  was 
apportioned  among  the  diiferent  lega- 
tees, charging  to  Burrus  1803  dollars  3 
cents,  and  to  Mrs.  Carter  and  Elliott  3699 
dollars  81  cents,  of  John  Carter's  share  of 
which  his  administrator  paid  to  Elliott  928 
dollars  58  cents.  To  this  report  of  the  com- 
missioner the  defendant  Burrus  filed  various 
exceptions  based  upon  what  he  alleged  was 
an  absence  of  proof  to  sustain  items  of 
credit  to  the  executors  in  the  account  set- 
tled by  the  commissioner  in  the  creditor's 
suit  against  the  executors.  They  need  not 
be  further  noticed  here. 

The  cause  came  on  to  be  heard  on  the  5th 
day  of  February  1834,  when  the  court  held 
that  all  the  legacies  were  general  legacies, 
and  that  the  legatees  must  abate  ratably 
for  the  payment  of  debts.  That  the  sale  of 
the  land  by  the  executors  was  but  a  mode 
of  division  of  that  subject  between  the 
devisees  of  Elizabeth  Carter  and  Elliott, 
and  that  although  the  husband  John  Carter 
assented  to  the  sale,  yet  he  was  no  further 
bound  than  for  the  excess  of  his  purchases 
over  his  moiety  of  the  whole  amount  of  the 
sales  arising  from  that  subject.  That  if 
the  executors  had  so  conducted  any  sale  of 
land,  the  purchase  money  of  which  had  not 
been  paid,  as  not  to  have  retained  a  lien 
upon  it,  they  and  their  sureties  would  be 
held  responsible  for  it  to  Elliott,  the  person 
entitled.  That  the  exceptions  to  the  com- 
missioner's report  be  overruled,  and  that 
the  executors  be  held  responsible  to  Elliott 
for  so  much  as  was  paid  by  them  out  of  his 
property  towards  the  debts  of  the  estate, 
which  should  have  been  detained  by  them 
out  of  the  moiety  of  the  slaves  delivered  by 
them    to    Burrus;    leaving    them    to    their 


'remedy  over  against  him.  And  it  was 
decreed  accordingly  that  the  injunction 
granted  in  the  cause  should  be  perpetuated 
with  costs,  for  all  but  the  sum  of  641  dol- 
lars 42  cents,  with  interest  from  the  3l8t  of 
December  1832,  till  paid;  as  to  which 
sum   it    was   dissolved,    but    without 

546  Mamages;  that    being   the    sum    ap- 
pearing to   be  due   from  John  Carter 

on  the  judgments  enjoined  and  otherwise, 
after  abating  from  his  legacies  his  due  pro- 
portion for  the  payment  of  all  debts  that 
had  appeared  against  Crawford's  estate. 
That  the  executors  should  pay  to  Elliott 
the  sum  of  1803  dollars  3  cents,  with  inter- 
est on  1454  dollars  5  cents,  a  part  thereof, 
from  the  31st  December  1832,  until  paid, 
that  being  the  sum  they  ought  to  have 
abated  from  the  legacy  of  Burrus.  And 
that  Burrus  should  pay  to  them  the  like 
amount  with  like  interest.'  That  Dawson 
as  administrator  de  bonis  non  of  Crawford, 
should  pay  to  Elliott  the  sum  of  641  dollars 
42  cents,  with  interest  from  the  same  time. 
There  were  other  provisions  in  the  decree 
not  necessary  to  be  detailed :  And  the  case 
of  Crawford's  adm'r  v.  Eubank,  being-  still 
pending,  so  that  all  matters  between  Elliott 
and  the  late  executors  of  Crawford  could 
not  be  then  settled,  the  cause  was  retained 
on  the  docket,  to  be  thereafter,  if  necessary, 
further  proceeded  in. 

In  the  case  of  Crawford's  ex'ors  v.  En- 
bank,    Dawson,    ;*dm'r    de    bonis    non    of 
Crawford,  was  substituted  as  the  plaintiflf 
in  place  of  the  executors  in  November  1831 ; 
and  the  cause  came  on   to  be  heard  in  Feb- 
ruary   1836,   when    the  court   held  that  the 
land    was  liable   for   the  purchase  money, 
and   appointed   a  commissioner   to   sell  it. 
He   made    his    report    in    December    1836, 
showing  that  the   net  proceeds  of  the  land 
was  467  dollars  75  cents;  and   in   May   1837 
the  sale  was  confirmed,  and  the  money  was 
received  by  Elliott. 

In  1837  Elliott  gave  notice  to  the  late  ex- 
ecutors of  Crawford  that  he  should,  under 
the  reservation  in  the  decree  of  the  5th  day 
of  February  1834,  ask  the  court  for  a  decree 
against  them  for  the  amount  of  the  pur- 
chase money  of  the  land  yet  due  from  the 
Eubanks.  Accordingly,  at  the  May  term 
of  that  year  a  rule  was  made  upon  these 
parties    to   show   cause    why   such  a 

547  decree  ^should    not    be   made  against 
them.     They   appeared  to   this  rule; 

and  insisted  that  at  the  time  of  the  sale  to 
Eubank  he  was  considered  and  in  fact  was 
a  man  of  considerable  property,  in  good 
credit  generally,  and  considered  a  thriving 
man,  as  was  also  his  surety  Thomas  M. 
Eubank.  Many  witnesses  were  examined, 
the  substance  of  whose  evidence  is  stated 
by  Judge  L*ee  in  his  opinion ;  and  from  all 
of  which  it  abundantly  appears  that  for 
the  amount  of  the  purchase  money  of  the 
land  his  credit  was  ample,  and  it  is  not 
probable  that  any  vendor  would  have  re- 
fused to  accept  him  as  a  purchaser;  though 
it  would  generally  have  been  thought  that 
William  Pryor,  to  whom  the  land  was  cried 
out,    was   the  safer  man  of  the  two :  That, 
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however,    was    not  universally    the    opin- 
ion. 

The  case  came  on  to  be  heard  upon  the 
rule  on  the  19th  of  May  1838,  when  the 
conrt  held  that  the  executors  ought  not  to 
be  held  liable  for  and  made  to  pay  out  of 
their  own  estate  the  amount  of  the  pur- 
chase money  of  the  land  sold  to  Richard 
Eabank,  which  had  not  been  collected 
from  him;  and  discharged  the  rule  with 
costs. 

On  the  22d  of  May,  at  the  same  term,  the 
cause  came  on  ag^in  to  be  heard,  when  the 
court  held  that  the  whole  loss  arising  from 
the  failure  of  Eubank  to  pay  the  amount  of 
purchase  money  due  from  him  should  not 
fall  on  Elliott,  to  whom  in  the  report  of 
the  commissioner  the  nominal  amount  of 
the  sales  of  that  land  is  charged,  but  that  the 
proceeds  of  the  land  devised  to  Elizabeth 
Carter  should  lose  one  moiety ;  and  more- 
over, that  as  the  amount  received  by  these 
two  lefiratees  was  diminished  by  this  loss, 
the  abatement  to  which  they  and  Burrus 
should  be  subjected  should  be  in  proportion 
to  the  actual  receipts  of  each;  and  the  com- 
missioner was  directed  forthwith  to  state 
an  account  among  the  legatees,  showing 
the  amount  they  had  each  actually  received, 

and  when  received,  and  thus  ascertain 
548     *what    was     the    ratable    proportion 

which  each  must  abate  for  the  pay- 
ment of  the  debts ;  and  also  to  state  an  ac- 
count between  the  devisees  of  the  land,  so 
as  to  charge  upon  the  devisee  Carter  one 
moiety  of  the  money  lost  by  the  sale  to 
Eubank.  From  the  decree  of  the  5th  of 
Pelmiary  1834,  and  from  the  two  decrees  of 
May  19th  and  22d,  1838,  Elliott  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

John  Thompson,  Jr.,  for  the  appellant. 
Cooke,  for  the  appellees. 

LEE,  J.  It  appeared  from  the  report  of 
the  commissioner  made  in  the  progress  of 
this  cause,  that  the  assets  of  the  estate 
of  John  Crawford  deceased,  other  than  the 
property  speciiically  devised  and  bequeathed 
by  the  will  of  the  decedent,  were  insuffi- 
cient for  the  payment  of  the  debts  due  from 
the  estate,  by  the  sum  of  5502  dollars  84 
cents;  and  the  question  arose  how  this 
deficiency  was  to  be  supplied.  The  chan- 
cellor was  of  opinion,  and  by  the  decree  of 
the  Sth  of  February  1834,  in  eflFect  held, 
that  it  should  be  charged  equally  and  rata- 
bly upon  the  land,  the  slaves  and  other 
property  disposed  of  by  the  will.  In  this, 
the  appellant  alleges  the  court  erred.  He 
insists  that  the  personal  estate  is  the  natural 
fund  for  the  payment  of  debts,  unless  the 
rule  be  changed  by  the  will  of  the  testator, 
for  which  the  general  charge  contained  in 
that  of  the  decedent  in  this  case  for  pay- 
ment of  debts  does  not  suffice ;  and  that  the 
assets  should  have  been  so  marshaled  that 
the  slaves  and  other  personal  property 
should  first  have  been  applied  to  supply  the 
deficiency  before  any  portion  of  the  pro- 
ceeds of  the  sale  of  the  real  estate  should 
have  been  withdrawn  for  that  purpose. 
The  order  in  which   the   difiPerent  funds  or 


subjects  of  property  constituting  the 

549  estate    of   a    deceased  testator,    *and 
which    are    liable   to   the  payment  of 

debts,  will  be  applied,  seems  to  be  pretty 
clearly  settled  by  the  various  adjudications 
that  have  been  made  upon  the  subject.  The 
first  to  be  so  applied,  is  the  personal  estate 
at  large  not  exempted  by  the  terms  of  the 
will  or  necessary  implication.  Next  to  it, 
real  estate  or  an  interest  therein  expressly 
set  apart  by  the  will  for  payment  of  the 
debts.  Next,  real  estate  descended  to  the 
heir.  After  it,  property,  real  or  personal, 
expressly  charged  with  payment  of  debts, 
and  then  subject  to  such  charge,  specifically 
devised  or  bequeathed.  If  these  prove  in- 
adequate, then  general  pecuniary  legacies, 
and  after  them,  specific  legacies,  both 
classes  ratably;  and  in  the  last  resort,  real 
estate  devised  by  the  will.  2  Jarman  on 
Wills  546,  and  authorities  cited;  4  Kent's 
Com.  420,  et  seq. ;  1  Story's  Eq.  Jur.  {  577- 
Subject  to  the  modification  indicated  by 
this  classification,  and  in  the  sense  which 
it  explains,  it  is  the  general  rule  that  the 
personal  estate  is  the  primary  fund  for  the 
discharge  of  the  debts,  and  is  to  be  first 
applied  and  exhausted,  even  in  payment  of 
debts  for  which  the  real  estate  may  be  ex- 
pressly charged  by  mortgage.  Co.  Litt. 
208  b.,  note  106;  Howel  v.  Price,  1  P. 
Wms.  291;  Cumberland  v.  Codrington,  3 
John.  Ch.  R.  224,  257;  King  v.  King,  3  P. 
Wms.  358.  That  the  devisee  of  real  estate 
not  charged  with  the  payment  of  debts,  is 
entitled  to  have  the  assets  marshaled 
against  the  claimants  of  the  other  funds 
of  the  estate  in  the  order  stated,  including 
specific  legatees,  is  well  settled  by  the  au- 
thorities. 2  Jarman  on  Wills  601 ;  Clifton 
V.  Burk,  1  P.  Wms.  678;  Forrester  v. 
Leigh,  Amb.  R.  171;  Scott  v.  Scott,  1 
Eden's  R.  458;  Keeling  v.  Brown,  5  Ves. 
R.  359;  Mirehouse  v.  Scaife,  2  Mylne  & 
Craig  695,  14  Eng.  Ch.  R.  6%.  In  the  case 
of  Long  V.  Short,  1  P.  Wms.  403,  it  would 
seem  to  have  been  held  that  specific  lega- 
tees and  devisees  of  real  property  not 
charged  with  payment  of  debts,  were 

550  *bound  to  contribute  ratably  for  pay- 
ment of  debts  due  by  specialty.     But 

the  authority  of  this  case  has  been  greatly 
doubted ;  2  Jarman  547  n,  b ;  and  it  would 
appear  to  be  greatly  shaken,  if  not  entirely 
overthrown  by  the  cases  just  cited,  and 
especially  the  case  of  Mirehouse  v.  Scaife, 
2  Mylne  &  Craig  695,  in  which  the  distinc- 
tion endeavored  to  be  maintained  between 
specific  and  residuary  devisees  is  utterly 
repudiated,  and  the  principle  applicable  to 
both  held  to  be  identical. 

This  exemption  of  real  estate  devised 
extends  as  well  to  the  case  of  a  deficiency 
of  personal  assets  for  the  payment  of  lega- 
cies as  of  debts;  the  legatees  having  no 
right  to  call  upon  the  devisee  to  contribute 
to  the  payment  of  their  legacies,  unless  the 
real  estate  be  expressly  charged.  Hayes  v. 
Leaver,  2  Jarman  on  Wills,  547  n. 

But  in  either  case  the  right  thus  asserted 
on  the  part  of  the  devisee  to  hold  the  estate 
devised,  as  against   the  legatees,  free  from 
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liability  for  debts  or  legacies,  is  to  be  con- 
fined to  the  case  of  a  devise  of  real  estate 
not  charged  with  the  payment  of  debts  or 
legacies ;  for  it  is  equally  clear  that  where 
the  estate  devised  is  so  charged,  it  is  appli- 
cable before  legacies,  and  the  legatees  have 
the  right  to  have  the  assets  marshaled  in 
their  favor.  The  legacies  not  being  charged 
with  the  payment  of  debts  while  the  real 
estate  devised  is  so  charged,  the  legatees 
will  be  regarded  as  more  the  objects  of  the 
testator's  bounty  than  the  devisee;  and 
where  the  personal  estate  is  not  sufficient 
to  pay  both  the  creditors  and  the  legatees, 
the  latter  will  be  entitled  to  charge  the  real 
estate  devised  so  far  as  the  personal  estate 
had  been  applied  in  payment  of  debts. 
Foster  v.  Cook,  3  Bro.  C.  C.  347 ;  Lutkins 
V.  Leigh,  Cas.  Temp.  Talb.  53;  Forrester 
V.  Leigh,  Amb.  R.  171 ;  Norman  v.  Morrell, 
4  Ves.  R.  769;  Aldrich  v.  Cooper,  8  Ves.  R. 
381,  3%;  Livingston  V.  Livingston,  3  John. 
Oh.    R.    148,    153.     Nor   is  there  any 

551  Mistinction  in  this  regard  between 
specific  legatees  and  pecuniary  lega- 
tees, the  right  to  marshal  the  assets  in  the 
case  supposed  being  affirmed  equally  in 
favor  of  the  latter  as  of  the  former.  For- 
rester V.  Leigh,  Amb.  R.  171 ;  Wythe  v. 
Henniker,  2  Myl.  &  Keene,  365,  8  Cond. 
£ng.  Ch.  R.  162. 

The  principle  which  lies  at  the  founda- 
tion of  the  right  of  a  legatee  or  devisee  to 
marshal  the  assets,  is  as  has  been  inti- 
mated, the  presumed  intention  or  inclina- 
tion of  the  testator  in  his  favor.  But 
where,  as  in  the  case  now  in  judgment,  the 
testator  has  charged  his  whole  estate,  as 
well  the  real  property  devised  as  the  per- 
sonal bequeathed,  with  the  payment  of  his 
debts,  there  can  be  no  stronger  presumption 
of  an  inclination  in  favor  of  the  devisee 
than  of  the  legatee,  both  being  equally  the 
objects  of  the  testator's  bounty ;  and  be- 
tween persons  so  taking,  equity  will  not 
interfere  unless  the  testator  has  shown 
clearly  some  ground  of  preference  or  priority 
of  the  one  over  the  other.  1  Story's  EJq. 
Jur.  2  565.  And  if  in  such  a  case  the  prop- 
erty other  than  that  specifically  devised 
and  bequeathed,  prove  inadequate  to  meet 
the  charge,  it  should  seem  that  equity  to 
supply*  the  deficiency,  would  apply  its 
maxim  that  equality  is  equity,  and  levy  it 
equally  and  ratably  upon  the  property  so 
devised  and  bequeathed.  The  principle  of 
contribution  in  such  a  case  for  the  purpose 
of  meeting  the  common  charge  resting  alike 
upon  the  different  subjects  of  property  dis- 
posed of  among  the  several  objects  of  the 
testator's  bounty,  is  dictated  by  a  plain 
and  obvious  rule  of  justice,  and  is,  I  think, 
fully  sanctioned  by  authority.  In  the  case 
of  Carter  v.  Barnadiston,  1  P.  Wms.  505, 
the  testator  being  seized  in  fee  of  two 
different  manors,  by  his  will  charged  all 
his  real  estate  with  the  payment  of  his 
debts,  and  devised  the  two  manors  to  differ- 
ent persons.  He  afterwards  mortgaged  one 
of  these  manors  to  secure  the  payment  of 
the  sum  of  4,000  pounds  and  interest, 

552  and  then  died.     *The  lord  chancellor 


held  that  the  devisee  of  the  mortg^i^ed 
manor  was  entitled  to  call  upon  the  devisee 
of  the  other,  to  contribute  to  the  payment 
of  the  mortgage  debt.  So  in  the  case  of 
Heveningham  v.  Heveningham,  2  Vem. 
R.  355,  (also  stated  in  1  Kq.  Cas.  Ab.  117.) 
where  the  testator  charged  his  real  estate 
with  the  payment  of  his  debts,  and  then 
devised  different  portions  to  several  per- 
sons, it  was  held  that  the  devisees  should 
contribute  ratably  according  to  the  value  of 
the  respective  subjects  devised  to  them,  to 
satisfy  the  charge.  The  same  principle  is 
recognized  in  the  cases  of  Growcock  v. 
Smith,  2  Cox's  Cas.  397,  and  Harris  v. 
Ingledew,  3  P.  Wms.  98,  (both  cases  of  a 
devise  of  freehold  and  copyhold  estates 
charged  with  payment  of  debts,)  and  also 
in  the  opinion  of  the  lord  chancellor  in  the 
case  of  Aldrich  v.  Cooper,  8  Ves.  R.  381, 
and  in  Livingston  v.  Livingston,  3  John 
Ch.  R.  148.  And  there  is  no  distinction 
mentioned  between  the  case  of  a  charge  by 
will  upon  real  estate  only  and  where  the 
estate  charged  consists  of  personal  as  well 
as  real  estate.  In  both  cases  the  doctrine 
is  the  same ;  and  it  seems  to  be  settled  that 
although  personal  property  is  applicable  in 
payment  of  debts  before  real  property, 
when  neither  species  is  expressly  charged 
by  the  terms  of  the  will,  yet  when  both  are 
equally  and  expressly  charged,  they  stand 
on  the  same  footing,  and  each  must  con- 
tribute its  ratable  share  towards  the  com- 
mon burden. 

The  distinction  between  the  natural  or 
primary  fund  for  the  payment  of  debts  and 
other  and  auxiliary  funds  to  be  only  so  ap- 
plied when  necessary,  is  not  here  admitted ; 
the  intention  imputed  to  the  testator  being 
to  place  all  the  objects  of  his  bounty  on 
equal  terms,  and  to  distribute  the  burdens 
as  well  as  the  benefits  equally  and  ratably 
among  them.  Thus  in  the  case  of  Irvin  v. 
Ironmonger,  2  Russ.  &  Myl.  531,  (13  Cond. 

Eng.  Ch.  R.  157, )  the  testator  charged 
553      all  *his  property  with  the  payment  of 

his  debts,  and  subject  to  the  charge, 
disposed  of  the  estate  consisting  of  free- 
hold, copyhold  and  leasehold,  and  personal 
property,  among  different  persons.  The 
master  of  the  rolls.  Sir  John  Leach,  held 
the  legatees  and  devisees  should  contribute 
ratably  to  the  common  charge.  And  the 
same  principle  was  affirmed  in  the  case  of 
Chase  v.  Lockerman,  11  Gill  &  John.  185, 
where  it  was  adjudged  that  devisees  and 
specific  legatees  should  contribute  ratably 
for  the  payment  of  debts  due  by  specialty ; 
otherwise  in  respect  to  debts  due  by  simple 
contract,  the  legatees  not  being  entitled  to 
call  upon  the  devisees  to  contribute  to 
them.  In  the  case  of  Roberts  v.  Walker,  1 
Russ.  &  Mylne  752,  (4  Cond.  Eng.  Ch.  R. 
644,)  the  testatrix  by  her  will  created  a 
mixed  and  general  fund  from  the  proceeds 
of  real  and  personal  estate,  and  directed 
that  fund  to  be  applied  in  payment  of  debts 
and  legacies.  And  one  of  the  questions 
raised  in  the  case  was  whether  the  debts 
and  legacies  should  be  paid  out  of  the  per- 
sonalty as  far  as  it  would  go,  to  the  exemp- 
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ti<m  of  the  real  estate,  or  whether  thej 
sboold  be  charged  upon  the  real  and  per- 
sonal estate  proportionally.  Sir  John 
Leach,  master  of  the  roils,  held  that  in 
SBch  a  case  ^  testator  must  be  regarded  as 
in  effect  directing^  that  the  real  and  personal 
estates  out  of  which  the  general  fund  has 
been  raised,  shall  answer  the  prescribed 
parpose  for  which  it  was  raised,  pro  rata, 
according  to  their  respective  values.  This 
same  doctrine  is  held  in  the  case  of  Kidney 
V.  Conssmaker,  1  Ves.  jr.  R.  444,  in  which 
Lord  Thurlow  says,  that  where  a  testator 
combines  real  with  personal  estate  gener- 
ally, the  burdens  of  the  personal  estate 
would  be  also  placed  upon  the  estate  com- 
bined with  it;  and  he  adds  that  *' there  are 
many  cases  for  that."  The  principle  of 
these  cases  is  also  recognized  in  the  cases 
of  Stocker  v.  Harbin,  3  Beavan  R.  479; 
Salt  v.    Chattaway,  3  Beavan  R.  576 ; 

554  ♦(cited   2  Jarman   on  Wills  551,  552,) 
and    Adams   v.    Brackett,  5  Mate.  R. 

2B0.  In  the  case  last  cited,  although  the 
conrt  thought  that  the  real  and  personal 
estate  were  not  so  blended  and  combined  as 
to  create  a  charge  on  the  real  estate  devised 
bj  the  will  of  the  testator,  yet  it  is  dis- 
tinctly admitted  that  where  they  are  blended 
and  combined,  what  is  a  charge  upon  the 
one  is  a  charge  upon  the  Qther;  and  the 
real  estate  must  bear  a  proportionate  share 
of  the  burden.  In  the  case  of  Dunk  v. 
Fsaner,  2  Ruse.  &  Mylne  557,  13  Cond. 
Eng.  Ch.  R.  170,  the  court  held  that  the 
testator  had  blended  the  real  and  personal 
estate  into  a  common  fund,  and  charged  it 
with  the  declared  purposes  of  the  will ;  and 
that  the  annuity  and  legacies  given  by  the 
will  should  be  charged  upon  and  paid  out 
of  the  real  and  personal  estate  in  proportion 
tD  their  respective  values. 

The  only  case  I  have  found  that  I  deem 
irreconcilable  with  the  doctrine  of  the  cases 
to  which  I  have  referred,  is  that  of  Hoye 
T.  Brewer,  3  Gill  8t  John.  153,  in  which 
the  court  seem  to  have  gone  upon  the  as- 
snnrption  that  although  both  the  personal 
and  real  estate  be  expressly  charged  with 
the  payment  of  debts,  yet  the  personalty 
must  first  be  exhausted  before  the  land  can 
be  made  liable.  But,  whatever  respect  may 
be  due  to  this  decision,  I  yet  think  the  rea- 
son and  justice  of  the  case  and  the  weight 
of  authority  are  the  other  way. 

In  what  I  have  said  I  have  treated  the 
case  as  if  it  were  of  a  devise  of  the  real 
estate  by  the  testator  John  Crawford,  in 
specie.  But  it  is  to  be  obser\'ed  that  he 
does  not  give  the  land  itself  to  Mrs.  Carter 
and  her  son  John  Elliott,  the  appellant, 
bat  he  directs  it  to  be  sold,  and  the  proceeds 
to  be  equally  divided  between  them.  And 
this  serves  somewhat  to  throw  light  upon, 
what  is  to  be  regarded  as  the  intention  of 
the  testator.     The  slaves  he  bequeaths 

555  specifically,    one-half  *to  Mrs.  Carter 
and    the   appellant  and  the  other  half 

to  John  C.  Burrus.  And,  upon  my  first  ex- 
amination, I  thought  it  worthy  of  consid- 
eration whether  there  was  not  an  intention 
manifested    to  exempt  the  slaves  from  any 


liability  to  debts.  Further  reflection  has, 
however,  satisfied  me  that  under  the  rules 
furnished  by  the  adjudicated  cases  for  the 
solution  of  such  a  question,  there  is  no 
sufficient  indication  of  the  intention  of  the 
testator  to  exempt  the  slaves  or  any  part 
of  the  estate  from  liability  to  the  debts ; 
and  that  in  providing  for  the  deficiency  of 
the  assets,  other  than  the  property  devised 
and  bequeathed  by  the  will  of  the  testator, 
to  pay  the  debts  due  from  the  estate,  it  was 
just  and  proper  to  levy  for  it  equally  and 
ratably  upon  the  land,  the  slaves  and  the 
other  property  disposed  of  by  the  will.  I 
am  of  opinion,  therefore,  that  there  is  no 
error  in  the  decree  in  this  respect. 

The  appellant  next  complains  that  the 
court  erred  in  the  decree  of  the  19th  of  May 
1838,  pronounced  on  the  rule  sued  out 
against  the  executors  of  John  Crawford 
deceased,  under  the  reservation  contained 
in  the  decree  of  the  5th  of  February  1834, 
in  not  holding  the  executors  liable  for  the 
original  amount  of  the  purchase  money  of 
the  paicel  of  land  conveyed  to  Richard  Bu- 
bank,  after  deducting  the  amount  which  it 
brought  at  the  sale  made  under  the  decree 
in  the  chancery  cause,  instituted  to  subject 
it  to  the  purchase  money  remaining  unpaid. 
It   appears   that   on   the  12th  of  November 

1818,  the  executors  of  John  Crawford  de- 
ceased, by  virtue  of  the  power  given  them 
by  the  will,  made  sale  t>f  the  real  estate  of 
their  testator  at  public  auction,  at  which  a 
tract  of  320  acres  was  knocked  off  to  one 
William  Pryor  upon  a  credit ;  that  on  the 
same  evening,  and  before  the  sale  to  Pryor 
was  further  effectuated,  by  agreement  of 
the  parties,  one  Richard  Kubank  was  ac- 
cepted   and    received    as    the  purchaser  of 

199}^  acres  of  the  tract  cried  off  to 
556      Pryor,  *and  it  was  agreed  that  when 

that  portion  of  the  land  should  be  laid 
off  by  a  survey,  the  said  E^ubank  was  to 
give  his  bonds,  with  security  for  the 
amount  of  the  purchase  money.  In  the  fol- 
lowing spring,  to  wit:  On  the  24th  of  April 

1819,  the  survey  having  been  made  in  the 
mean  time,  the  said  Richard  Eubank  ex- 
ecuted his  bonds,  with  John  M.  Eubank  as 
his  surety,  for  the  purchase  money;  the 
said  bonds  being  payable  at  different  times, 
and  the  one  last  payable,  falling  due  on 
the  1st  of  June  1822;  and  a  deed  of  convey- 
ance appears  to  have  been  executed  at  the 
same  time  by  the  executors,  to  the  said 
Richard  Eubank  for  the  land,  though  it 
was  not  produced  for  record  till  the  2d  of 
August  1824.  Of  these  bonds,  that  first 
falling  due  was  paid ;  upon  the  second  and 
third,  a  suit  was  brought,  judgment  ob- 
tained and  executions  issued,  which  were 
returned  '*no  effects."  Upon  the  fourth 
bond  (that  falling  due  latest)  no  suit  was 
brought ;  the  said  Richard  Eubank  and  his 
surety  John  M.  Eubank,  having  become  in 
the  mean  time  insolvent,  and  a  suit  upon 
that  bond  being  deemed  a  useless  experi- 
ment. But  in  October  1822,  a  bill  in  chan- 
cery was  filed,  seeking  to  assert  a  lien 
upon  the  land  for  the  unpaid  purchase 
money. 
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In  February  1836,  after  a  protracted  liti- 
g-ation,  the  pretensions  of  the  complainants 
in  this  cause  were  sustained  by  the  court, 
and  a  decree  pronounced,  directing  a  sale 
of  the  land  by  a  commissioner  for  the  pur- 
pose of  raising  the  balance  of  the  purchase 
money.  A  sale  took  place,  yielding  only 
the  sum  of  467  dollars  75  cents  net,  to  be 
applied  to  the  debt,  and  leaving  a  balance 
of  the  purchase  money  still  unpaid.  For 
this  balance  the  appellant  contends  that  the 
executors  of  John  Crawford  should  be  held 
responsible,  insisting  that  their  release  of 
Pryor,  the  original  purchaser,  a  highly 
responsible  man  as  the3'  considered,  and 
their   accepting-   Kubank,    a  less   re- 

557  sponsible  man  in  his  stead,  *and  their 
failure  to  take  from  Eubank  an  ex- 
press lien  for  the  purchase  money  when 
they  executed  a  conveyance  to  him  for  the 
land,  constituted  such  neglect  of  duty  as 
amounted  to  an  abuse  and  breach  of  the 
trust  confided  in  them,  and  that  they  should 
be  held  to  make  good  the  loss  which  has 
followed. 

It  is  not  easy  to  say  in  a  great  variety  of 
cases  what  the  precise  duty  of  a  trustee  is; 
and  the  acts  and  omissions  for  which  a 
trustee  will  be  held  responsible  as  for  vio- 
lations of  the  trust  reposed,  have  not  been 
classified  or  defined  with  any  great  accuracy 
or  precision.  In  a  general  sense  a  trustee 
is  bound  by  his  implied  obligation  to  per- 
form all  those  acts  which  are  necessary  and 
proper  for  the  due  execution  of  the  trust 
which  he  has  undertaken.  But  as  he  is 
supposed  to  take  upon  himself  the  trust  as 
a  matter  of  honor,  conscience,  friendship 
or  humanity,  and  according  to  the  general 
doctrine  on  the  subject,  is  not  entitled  to 
any  compensation  for  his  services  without 
some  stipulation  to  that  effect,  he  would 
seem  to  be  upon  principles  analogous  to 
those  applicable  to  the  law  of  bailments, 
bound  only  to  good  faith  and  reasonable 
diligence,  and  as  in  the  case  of  a  bailee 
without  reward,  liable  only  for  gross  negli- 
gence. 2  Story's  Eq.  Jur.  2  1268.  With 
regard  to  the  rules  by  which  trustees  should 
be  governed  in  the  management  of  trust 
funds,  the  laying  out  of  money  in  securities, 
or  allowing  trust  money  to  remain  in  the 
hands  of  those  from  whom  it  is  owing, 
L/ord  Hardwicke  remarked,  (Kx  parte  Bel- 
'chier,  Amb.  R.  219,)  that  these  rules  should 
not  be  laid  down  with  such  strictness  as  to 
strike  terror  into  mankind  acting  for  the 
benefit  of  others  and  not  their  own.  In  the 
case  of  Knight  v.  Lord  Plimouth,  3  Atk. 
R.  480;  S.  C,  1  Dickens'  R.  126,  the  same 
learned  judge  says:  ** Suppose  a  trustee 
having  in  his  hands  a  considerable  sum  of 
money  places  it  out  for  the  benefit  of  the 
cestui  que  trust,  in  the  funds  which  after- 
wards   sink    in    their    value,    or    on 

558  *security  at  the  time  apparently  good, 
but  which  afterwards  turns  out  not  to 

be  so,  was  there  ever  an  instance  of  a 
trustee  being  made  to'  answer  for  the  actual 
sum  so  placed  out?  I  answer,  no.  If  there 
was  no  mala  fides,  nothing  wrongful  in  the 
conduct  of  the  trustee,  the  court  will  always 


favor.     For  as  a  trust  is  an  ofiSce  necessary 
in  the  concerns  between  man  and  man,  and 
which  if  faithfully  discharged  is  attended 
with  no  small  deg'ree  of  trouble  and  anxiety, 
it  is  an  act  of  great  kindness-  in  any  one  to 
accept  of  it.     To  add  hazard  or  risk  to  that 
trouble,    and   to  subject  a  trustee  to  losses 
which  he  could  not  foresee  would  be  a  man- 
ifest hardship,  and  would  be  deterring-  every 
one  from  accepting  so  necessary  an  office." 
These  observations  are  cited  with  approba- 
tion by   Judge    Story,    (2  EJq.  Jur.  }  1272,) 
though  he  adds  that   it  would  be  difficult  to 
affirm  that  the  courts  of  equity  have  always 
proceeded  upon  so  broad  and  liberal  a  basis. 
Chancellor  Kent  also  in  the  case  of  Thomp- 
son V.  Brown,  4  John.    Ch.   R.  619,  628,  ex- 
presses his   concurrence   in   them,   and  he 
declares  that  where  there  is  no  just  imputa- 
tion of  mala  fides,  and  the  fault  is  at  most 
but   an    error   of   judgment  and  a  want  of 
sharp  sighted  vigilance,  it  would  have  the 
appearance   of   great  rigor,   and  be  hardly 
reconcilable  with  the  doctrines  of  the  court 
to  hold  a  trustee  responsible :  And  he  adds, 
that  that  court  had  always  treated  trustees 
acting  in  good  faith  with  great  tenderness. 
So  in  the  case  of  Hart  v.  Ten  Eyck,  2  John. 
Ch.  R.  62,  the  same    chancellor   speaks  of 
the  defendants  as   administrators  and  trus- 
tees who  by  the  nature  of  their  undertaking 
were  charged  with   the   execution  of  disin- 
terested  and    burdensome    trusts:   And   he 
adds   that   he   should  always  be  extremely 
averse    to   hold  such  characters  responsible 
on  slight  g'rounds  where   there  is  evidence 
of   fair   and   upright  intention ;  but  if  the 
facts  necessarily  lead  to  the  conclusion  that 
they  had  been  guilty  of  g-ross  negli- 
559      gence  or  of  premeditated  and  *fraud- 
'  ulent  concealments  and  dispositions 
of  the  trust  funds,  it  would  be  his  duty  to 
animadvert    upon    such    conduct    with   the 
freedom  and  severity  due  to  truth ^and  jus- 
tice.    The  cases  of   Wilkinson  v.  Stafford, 
1  Ves.  jr.  R.  32,  and  Vez  v.  Emery,  5  Ves. 
R.  141,  may  also  be  referred   to  as  support- 
ing   the    proposition    that    trustees   acting 
with    reasonable   care   and    prudence,    and 
with  the  best  judgment  they  can  form  upon 
the   occasion,    will    be    protected    notwith- 
standing  an    unforeseen    loss   of  the  trust 
subject.     And    to   the   same  effect    is  the 
opinion    of   the    master  of  the  rolls  in  the 
case  of  Powell  v.    Evans,  5  Ves.    R.  839.  in 
which  he  declares  that  the  court  should  act 
with    great    tenderness   towards    executors 
who  are  called  upon  to  execute  often  oner- 
ous and  difficult   trusts,  and  are  entitled  to 
great   indulgence   unless   neglect   be  fully 
proved:  And  he  added,  that  he  -was  greatly 
averse    to   charge   executors  who  intended 
fairly  to  discharge  their  duty ;  and  that  he 
was  very  cautious   not    to   hold  them  liable 
upon    slight   grounds.      Many    other  cases 
and   opinions   of   learned  judges  might  be 
cited  tending  to  the  same  conclusions;  and 
the    fair   result  of  the  views   which  they 
present   and   the   reasoning  they  adopt  is, 
that  where  a  trustee  has  acted  in  g-ood  faith 
in  the  exercise  of  a  fair  discretion,   and  in 
the   same    manner   in    which    he  probably 
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would  have  acted  if  the  subject  had  been 
his  own  property  and  not  held  in  trust,  he 
oaght  not  to  be  held  responsible  for  any 
leases  accruing  in  the  management  of  the 
trust  funds. 

In  Virginia  it  is  true,  for  the  most  part, 
some  compensation  is  allowed  to  executors 
aod  other  trustees  for  their  services,  yet  I 
am  not  aware  that  any  different  or  more 
stringent  rule  has  been  adopted  by  which 
the  measure  of  their  responsibilities  is  to 
be  determined;  than  that  which  seems  to 
prevail  in  the  chancery  of  England  and 
New  York ;  and  I  very  much  doubt  whether 
a  wise  policy  should  ever  require  more  of  a 
trustee  than  that  he  should  act  in 
560  good  faith  and  with  *the  same  pru- 
dence and  discretion  that  he  is  accus- 
tomed to  exercise  in  the  management  of  his 
own  affairs.  A  trust  is  an  office  of  honor, 
confidence  and  friendship;  and  if  more 
than  what  I  have  indicated  were  required  of 
the  trustee,  it  would  cease  to  be  of  that 
character,  and  would  become  one  of  hazard, 
speculation  and  profit;  and  the  evils  and 
inconveniences  alluded  to  by  the  learned 
judges  whose  opinions  I  have  before  cited, 
would  speedily  be  realized.  As  at  present 
advised,  therefore,  I  should  not  feel  dis- 
posed to  extend  the  responsibilities  of  trus- 
tees beyond  the  limits  by  which  they  would 
seem  to  be  bounded  in  the  cases  to  which 
I  have  referred ;  and  where  they  have  in- 
tended to  discharge  their  duties  fairly,  I 
think  they  should  be  treated  with  tender- 
ness, and  due  caution  taken  not  to  hold 
them  liable  upon  slight  or  uncertain 
grounds,  lest,  by  a  different  policy,  men  of 
integrity  and  who  would  be  actuated  by 
the  proper  views,  may  be  deterred  from 
taking  upon  themselves  an  office  so  neces- 
sary in  the  concerns  of  life,  from  fear  of 
the  anxiety,  trouble  and  risk  which  it  in- 
volves. 

In  the  case  under  consideration  there  is 
not  the  slightest  ground  upon  which  to  im- 
pute anything  like  mala  fides  on  the  part  of 
the  executors  in  the  transaction  now  called 
in  question.  After  the  land  had  been  cried 
o£F  to  Pryor  at  his  bid,  during  the  same 
day  and  before  the  sale  had  been  carried 
into  effect  by  the  execution  of  the  bonds 
required  of  the  purchaser,  while  the  trans- 
action was  thus  in  fieri  and  incomplete, 
tiie  executors  acquiesced  in  an  arrangement 
by  which,  as  to  19^  acres  of  the  tract  bid 
in  by  Pryor,  Richard  Eubank  was  allowed 
to  take  the  place  of  Pryor  as  the  purchaser 
thereof;  and  subsequently,  for  a  propor- 
tionate part  of  the  purchase  money,  his 
bonds  were  accepted  by  the  executors  with 
John  M.  Eubank  as  his  surety;  and  the 
transaction  was  treated  as  a  sale  by  the 
executors  of  the  199j^  acres  directly 
Stl  to  Richard  *Eubank.  Substitutions 
of  this  character  of  a  third  person  in 
the  place  and  stead  of  the  actual  bidder  at 
sales  made  by  executors,  commissioners 
and  other  trustees,  are  of  very  common 
occurrence ;  and  if  the  bonds  of  the  third 
party  so  substituted,  with  the  sureties 
offered  by  him,  be  such  as  the  trustee  mak- 


ing the  sale  would,  under  the  surrounding 
circumstances,  be  justified  in  receiving  if 
he  were  himself  the  actual  bidder,  I  do  not 
perceive  any  well  founded  objection  to  the 
transaction.  If  the  executors  had  refused 
to  acquiesce  in  the  proposed  arrangement, 
and  Pryor  had  then  refused  to  complete  his 
purchase  by  giving  his  bonds  with  security, 
(instead  of  those  which  he  tendered  of  the 
Eubanks, )  the  alternative  left  to  them 
would  have  been  either  to  bring  a  suit  in 
chancery  against  Pryor  to  enforce  a  specific 
performance  of  the  contract,  (a  measure  of 
doubtful  expediency, )  or  to  put  up  the  land 
again  for  sale:  And  if  the  latter  qpurse 
were  adopted,  and  Eubank  had  become  the 
purchaser  at  the  same  price  at  which  it  was 
struck  off  to  Pryor,  the  result  would  have 
been  just  the  same.  Now,  in  such  a  case, 
I  do  not  think  it  can  be  doubted  uxx)n  the 
evidence  that  the  executors  would  have  been 
justified  in  receiving  the  bid  of  Eubank, 
and  accepting  his  bond  with  John  M.  Eu- 
bank as  his  surety  for  the  purchase  money. 
The  testimony  proves  that  at  the  time  of 
this  transaction  both  Richard  Eubank  and 
John  M.  Eubank  were  in  thriving  circum- 
stances and  in  good  credit ;  and  that  for  the 
amount  of  the  purchase  money  of  this  land 
they  could  have  got  credit  as  readily  as  any 
men  in  the  neighborhood,  and  no  one  who 
was  acquainted  with  them  would  have  hes- 
itated to  trust  them  for  that  amount.  The 
effort  to  prove  that  these  men  were,  or  were 
deemed  to  be,  unworthy  of  credit  for  the 
amount  in  question  at  the  time  of  the  sale 
has,  I  think,  entirely  failed;  and  I  think  it 

cannot  be  doubted  that  the  executors 
562      thought    at    the    time   that   *Richard 

Eubank  and  John  M.  Eubank  were 
abundantly  good  for  the  amount;  and  the 
property  of  which  they  were  in  possession 
and  their  general  reputation  in  the  neigh- 
borhood justified  them  in  so  believing. 
Had  the  land  been  their  own  instead  of  a 
trust  subject,  they  would  have  doubtless 
done  as  they,  did,  and  so  would  most  other 
men  in  the  community.  It  turns  out,  how- 
ever, that  they  were  mistaken  ;  that  those 
parties  were  not  entitled  to  the  high  credit 
which  they  enjoyed,  and  they  failed  before 
this  debt  could  be  collected.  But  to  make 
the  executors  liable  for  this  mistake  would 
be  a  harsh  measure,  and  not  in  consonance 
with  the  spirit  usually  manifested  in  the 
court  of  chancery  towards  fiduciaries  under 
such  circumstances. 

But  it  is  said  the  failure  of  the  executors 
to  take  a  specific  lien  upon  the  property  for 
the  purchase  money  to  be  paid  by  Eubank 
was  such  a  breach  of  duty  as  to  render  them 
chargeable.  I  am  aware  that  upon  this 
subject  a  somewhat  strict  rule  has  been 
laid  down  in  some  of  the  cases  in  the  Eng- 
lish chancery:  Adye  v.  Feuilleteau,  1  Cox*s 
R.  24;  Ryder  v.  Bickerton,  3  Swanst.  R. 
80 ;  Holmes  v.  Dring,  2  Cox's  R.  1.  Though 
in  the  case  of  Harden  v.  Parsons,  1  Eden's 
R.  145,  Lord  Northington  advanced  a  more 
liberal  doctrine,  holding,  as  he  did,  that  a 
lending  of  trust  moneys  on  personal  secu- 
rity only  was  not   per  se  such  gross  negli- 
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gence  as  to  amount  to  a  breach  of  trust ; 
and  that  to  charge  a  trustee,  other  circum- 
stances crassae  negligentiae,  must  be  shown ; 
and  in  Smith  v.  Smith,  4  John.  Ch.  R.  281, 
Chancellor  Kent  expresses  the  opinion  that 
there  may  be  cases  in  which  a  trustee  would 
be  exonerated  by  taking  personal  security. 
And  if  in  this  case  the  failure  of  the  exec- 
utors to  take  an  express  lien  on  the  property 
had  in  fact  prevented  a  resort  to  it  as  a 
security  for  the  debt,  I  should  have  felt  more 
difficulty  in  holding  the  executors  ex- 

563  cused  for  such   an  omission.     *But  it 
is    to    be   observed    it   had   not    that 

effect ;  for  though  the  executors  did  execute 
and  tender  a  deed  for  the  land  they  consid- 
ered as  embraced  within  Eubank's  bounds, 
yet  they  claimed  that  that  deed  never  was 
accepted  by  Eubank,  and  that  the  legal  title 
still  remained  in  them.  And  this  is  ren- 
dered probable  by  the  fact  that  a  negotia- 
tion and  agreement  took  place  between 
Bubank  and  the  executors,  by  which  the 
latter  agreed  to  make  to  Eubank  another 
and  an  unexceptionable  deed  for  the  land, 
and  Eubank  agreed  to  execute  a  deed  of 
trust  upon  it  at  the  same  time  for  the  un- 
paid balance  of  the  purchase  money.  These 
deeds  were  accordingly  prepared,  and  the 
parties  met  for  the  purpose  of  executing 
them.  They  disagreed,  however,  and  Eu- 
bank refused  to  execute  the  deed  of  trust 
according  to  the  agreement,  and  so  the 
matter  stood.  Another  circumstance  tends 
to  confirm  the  statement  of  the  executors; 
which  is  that,  although  the  deed  tendered 
to  Eubank  and  to  which  he  objected  because 
it  omitted,  as  he  alleged,  a  small  piece  of 
land  to  which  he  thought  he  was  entitled, 
was  executed  in  1819,  yet  it  was  never  pro- 
duced by  Eubank  for  record  till  1824,  some 
time  after  the  suit  brought  against  him  by 
the  executors  to  subject  the  land,  and  in 
which  they  alleged  that  this  deed  had  not 
been  accepted.  How  this  may  have  been, 
however,  or  what  were  the  views  taken  of 
the  case  by  the  court,  it  is  not^  material  to 
examine  or  consider ;  for  certain  it  is,  the 
court  did  sustain  the  pretensions  of  the 
executors,  and  by  its  decree  pronounced  on 
the  2d  of  February  1836,  held  that  there 
was  a  lien  upon  the  land  sold  to  Eubank 
for  the  unpaid  purchase  money,  and  directed 
it  to  be  sold,  (though  **subject,"  as  the 
decree  expresses  it,  **to  the  contingent 
right  of  dower  of  the  wife  of  the  said  Rich- 
ard Eubank,'*)  and  the  proceeds  applied  to 
the  discharge  of  the  same.  Thus  the  fail- 
ure of  the  executors    to  take  a  direct 

564  lien    upon  the  land  Mid  not  occasion 
a    loss   of   such    security   as  it  could 

afford,  because  it  was  actually  still  held 
bound  for  and  sold  to  raise  the  purchase 
money.  It  is  true  it  brought  at  the  sale 
comparatively  a  small  sum,  leaving  a  large 
balance  still  unpaid,  owing,  as  the  appel- 
lant contends,  to  the  great  delay  which  had 
taken  place  during  a  protracted  litigation, 
the  depreciation  of  the  value  of  the  property 
in  the  mean  time,  and  the  supposed  out- 
standing incumbrance  of  the  contingent 
right  of  dower  in  the  wife  of  Eubank,  sub- 


ject to  which  the  sale  was  directed  to  be 
made.  But  I  think  it  can  scarcely  be  rea- 
sonable or  just  to  visit  upon  these  executors 
the  consequences  of  delay  proverbially  in- 
cident to  all  litigation,  as  it  does  not  appear 
to  have  been  attributable  to  any  neglect  or 
failure  on  their  part  to  prosecute  the  suit 
with  proper  diligence;  and  indeed  we  see 
that  from  some  period  either  during  or  prior 
to  the  year  1831  their  authority  to  act,  and 
control  over  the  subject,  had  ceased  in  con- 
sequence of  their  powers  as  executors  hav- 
ing been  revoked,  and  Dawson,  the  sheri£f 
of  Amherst,  substituted  in  their  place  as 
administrator.  Still  less  would  it  be  right* 
as  I  think,  to  hold  them  responsible  for  the 
act  of  the  court  in  directing  the  sale  to  be 
made  subject  to  the  supposed  contingent 
dower  right.  That  the  wife  of  Eubank 
could  assert  no  right  to  dower  in  this  land 
to  the  prejudice  of  the  vendor's  lien,  may 
be  affirmed  under  the  authority  of  the  case 
of  Wilson  V.  Davisson,  2  Rob.  R.  384 ;  but 
if  the  court  erred  in  directing  the  sale  to 
be  made  subject  to  such  supposed  right,  it 
was  a  matter  which  the  executors  could 
neither  control  nor  correct,  even  if  they 
had  not  long  before  the  decree  ceased  to  be 
parties  to  the  ^use  by  the  substitution  of 
Dawson's  name  as  that  of  plaintiff  in  place 
of  theirs. 

Upon  the  whole,  after  the  fullest  reflection 
that  I  have  been  enabled  to  bestow  on 
565  the  subject,  although  *^I  have  not 
found  myself  entirely  free  from  doubt, 
I  have  yet  come  to  the  conclusion  that  under 
all  the  circumstances  disclosed  in  this  case, 
it  would  be,  perhaps,  harsh  and  rigorous, 
and  not  in  consonance  with  the  mild  spirit 
and  liberal  principles  which  have  prevailed 
in  the  courts  of  equity  in  expounding  the 
duties  and  measuring  the  liabilities  of  fidu- 
ciaries, to  require  these  executors  to  make 
good  out  of  their  private  estates,  the  loss 
which  has  unfortunately  occurred  in  the 
administration  of  this  trust  subject.  I 
think,  therefore,  the  Circuit  court  did  not 
err  in  discharging  the  rule  sued  out  by  the 
appellant  seeking  to  fix  such  liability  upon 
them. 

The  third  ground  of  error  assigned  is, 
that  the  decree  of  the  22d  of  May  1838  im- 
properly saddles  the  loss  of  so  much  of  the 
purchase  money  of  the  Eubank  land  as 
could  not  be  made,  wholly  upon  the  peti- 
tioner, which  is  alleged  to  be  unjust  and  in 
violation  of  the  will  of  the  testator.  This 
objection  is  evidently  founded  upon  a  mis- 
take in  point  of  fact,  or  a  misapprehension 
of  the  purport  and  effect  of  the  decree.  For 
it  declares  that  the  court  is  inclined  to  the 
opinion  that  the  whole  loss  should  not  fall 
upon  the  appellant,  but  that  the  proceeds 
of  the  lands  devised  to  Elizabeth  Carter, 
his  codevisee,  should  lose  one  moiety.  It 
is  also  declared  to  be  the  opinion  of  the 
court,  that  it  would  be  unjust  that  Elliott 
should  be  made  to  abate  ratably  and  in  pro- 
portion with  his  colegatees  and  devisees 
and  at  the  same  time  to  charge  upon  him 
an  additional  sum  for  the  lost  land  money, 
which   it  was  stated  was  the  effect  of  the 
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commisaioner's  report.  And  the  court  was 
farther  of  opt n ion  it  would  not  be  just  that 
the  deficiency  should  be  visited  wholly  on 
Mrs.  Carter  and  Elliott,  the  devisees  of  the 
realty,  but  that  it  should  be  borne  ratably 
and  in  proportion  to  value  of  what  each 
actually  received  from  the  estate  of  the 
testator,  together  with  the  defendant 

566  *John  C.  Burrus.    The  commissioner 
was    accordingly   directed    to  restate 

the  accounts  according  to  the  principles 
thus  indicated,  and  also  to  state  a  further 
account  as  between  the  devisees  of  the  real 
estate,  with  a  view  to  a  final  settlement  of 
the  whole.  But  as  explained  by  the  coun- 
sel, this  objection  to  the  decree  of  the  22d 
of  May  1838  is  claimed  to  be  well  taken, 
because  it  repeats  the  supposed  error  in  the 
decree  of  the  5th  of  February  1834,  of  rating 
the  real  estate  with  any  portion  of  the  debts 
of  the  testator.  In  this  view,  this  objection 
has  t)een  already  fully  considered  on  the 
first  ground  of  error  assigned,  and  I  have 
nothing  further  to  add  to  the  already 
too  protracted  observations  on  that  sub- 
ject. 

The  remaining  ground  of  error  assigned 
is  the  omission  of  the  commissioner  in  his 
report  of  the  30th  of  August  1832,  to  bring 
into  the  account  the  balance  found  to  be 
due  from  the  executor  William  Jopling,  and 
also  the  balance  found  to  be  due  from  the 
executors  Abraham  Carter,  Joseph  R.  Carter 
and  William  Jopling,  jointly,  upon  the  ac- 
oonnt  stated  in  the  case  of  Camden  v.  Jop- 
ling, which  account  he  professes  to  adopt 
and  make  the  basis  of  his  report.  But  I 
do  not  think  it  material  to  stop  to  consider 
this  objection,  because  if  found  to  be  well 
taken  it  should  not  lead  to  a  reversal  of 
either  of  the  decrees,  inasmuch  as  under 
the  broad  terms  of  the  order  directing  the 
accounts  to  be  recast  there  is  ample  room 
and  verge  enough  to  supply  any  such  omin- 
sions  as  those  complained  of  or  to  correct 
any  errors  apparent  on  the  face  of  the 
former  report. 

The  defendant  John  C.  Burrus  in  the 
Circuit  court  look  numerous  exceptions  to 
the  report  of  the  commissioner,  all  of  which 
were  overruled  by  the  court.  The  counsel 
for  the  appellant  here  has  elaborately  ex- 
amined these  exceptions,  contending  that 
they  were  all  properly  overruled,  be- 

567  cause,  as  he  has  explained,  if  *the 
court  should  reverse  the  decrees  com- 
plained of,  it  would  be  to  the  prejudice  of 
Barrus,  and  the  court  would  then  go  on  to 
correct  any  errors  against  him  that  may 
appear  to  have  been  committed.  But  as 
Burrus  has  not  appealed  from  the  decrees 
affecting  him,  and  as  in  the  view  I  take  of 
the  case  the  relations  in  which  he  stands 
to  the  other  parties  as  settled  by  those  de- 
crees, are  not  to  be  disturbed  by  the  rever- 
aal  of  either  of  them,  I  think  this  court  is 
not  called  upon  to  pass  upon  his  exceptions 
to  the  report,  and  I  therefore  dismiss  them 
without  further  remark. 

I  am  of  opinion   that    the   decrees  of  the 
22d  and  the  19th  May  1838,    and  that  of  the 


5th   February   1834,    should  all  be  afiBrmed, 
with  costs  to  the  appellees. 

AI^LrEN  and  MONCURB,  Js.,    concurred 
in  opinion  with  Lee,  J. 

SAMUKI^S,  J.,  dissented. 

Decree  affirmed. 


568 


*Fone8  V.  Rice   &  als. 

January  Term,  1868,  Richmond. 


I  Praodaleat  Conveyances— C««e  at  Bar*— A  deed 
conveyinff  land  void  as  to  creditors,  thouffh  in  lieu 
of  slaves  firlven  by  parol  by  the  grantor  to  the 
ffrantees,  they  never  havlnff  taken  and  retained 
possession  of  the  slaves :  And  this  especially  when 
the  grantor  was  largely  indebted  at  the  time  of 
the  gift  of  the  slaves. 

a.  Same— Same  —In  such  case  the  grantees  being 
females  and  having  married,  the  deed  will  be 
void  as  to  the  husbands  unless  they  show  that  the 
marriages  took  place  before  the  creditors  re- 
covered their  Judgments. 

3.  Sane— Setting  Aside  Deed— Case  at  Bar  — The 
grantor  having,  when  taken  on  a  ca.  sa.  in  another 
case,  conveyed  this  land  and  two  other  tracts,  to 
the  sheriff  on  taking  the  oath  of  insolvency,  and  it 
not  appearing  whether  that  debt  had  been  satisfied 
without  selling  the  lands  so  conveyed,  and  enqairy 
should  be  directed  on  that  point  before  setting 
aside  the  deed ;  and  if  the  said  two  tracts  are  not 
necessary  to  pay  that  debt,  they  should  be  first 
applied  to  satisfy  the  plaintiff  In  this  suit. 

This  was  a  suit  in  chancery  in  the  Cir- 
cuit court  of  Buckingham  county,  by  George 
Fones,  against  John  C.  Patterson  and 
others,  to  set  aside  a  conveyance  of  land 
made  by  Patterson  to  his  two  daughters. 
In  November  1841,  Fones  and  Nelson  A. 
Patterson  became  the  sureties  of  John  C. 
Patterson  in  a  forthcoming  bond,  which 
was  forfeited,  and  upon  which  an  execution 
was  sued  out  and  levied  on  the  property  of 
Fones,  when  he  paid  it  off.  It  appears  that 
the  original  judgment  was  recovered  against 
John  C.  Patterson  in  April  1841. 

In  February  1840,  John  C.  Patterson  exe- 
cuted a  deed  by  which  he  conveyed  to  his 
daughters  Mary  L.  and  Cicily  M.  Patterson, 
100  acres  of  land.  The  deed  is  expressed  to 
be  on  the  consideration  of  one  dollar  and 
natural  love  and  affection.  Of  these  gran- 
tees, Mary  ly.  afterwards  married  Thomas 
B.  Rice  and  Cicily  M.  married  Richard 
Lowry ;  but  it  does  not  appear  at  what  time 
these  marriages  took  place.  At  the 
569  *time  of  the  execution  of  this  deed, 
Patterson  was  greatly  embarrassed  in 
his  circumstances,  if  not  insolvent. 

There  was  an  effort  to  prove  that  the  deed 
was  on  a  valuable  consideration,  and  there 
is  proof  that  in  1837  or  1838,  Patterson  made 
a  formal  parol  gift  of  six  young  negroes  to 

♦The  principal  case  is  cited  and  approved  In  Her- 
ring V.  WIckham,  29  Gratt.  637,  and  note.  See  also, 
monographic  fwte  on  **Fraadulent  and  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris,  11 
Qratt.  848. 
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his  daughters,  who  were  then  living  with 
him ;  but  it  certainly  does  not  appear  that 
the  negroes  were  removed  from  the  place, 
or  that  the  daughters  either  took  or  retained 
possession  of  them.  When  Patterson  was 
about  to  acknowledge  the  deed  in  the 
clerk's  office,  he  stated  to  the  same  witness 
that  he  was  obliged  to  sell  property  to  pay 
his  debts,  and  he  had  agreed  with  his 
daughters  to  give  them  the  land  for  the 
negroes  he  had  given  them. 

It  appeared  that  in  June  1842,  Patterson 
was  taken  on  a  ca.  sa.,  when  he  took  the 
benefit  of  the  act  for  the  relief  of  insolvent 
debtors,  and  executed  a  deed  by  which  he 
conveyed  to  the  sheriff  the  tract  of  land  he 
had  conveyed  to  his  daughters,  and  two 
other  small  tracts  of  twenty  and  fifteen 
acres.  The  sheriff  who  was  a  party  to  the 
suit,  stated  in  his  answer  that  the  execu- 
tion upon  which  this  surrender  was  made, 
had  been  in  part  paid  off. 

When  this  cause  came  on  to  be  heard,  the 
court  below  dismissed  the  bill  as  to  Rice 
and  wife,  and  Lowry  and  wife,  and  gave 
the  plaintiff  a  decree  against  John  C.  Pat- 
terson for  the  sum  of  267  dollars  6  cents, 
with  interest  from  the  9th  of  October  1845 
till  paid ;  and  if  the  money  was  not  paid  by 
John  C.  Patterson  within  thirty  days,  then 
there  was  a  decree  against  the  other  surety 
Nelson  A.  Patterson,  for  one-half  that  sum. 
B^ones  applied  for  and  obtained  an  appeal 
to  this  court  from  that  decree. 

Darneale,  for  the  appellant. 
Stanard    and    Bouldin,    for    the    appel- 
lees. 

570         *DANI£L,  J.,  delivered  the  opinion 
of  the  court. 

The  court  is  of  the  opinion  that  the  deed 
in  the  bill  mentioned  of  the  8th  of  B*ebruary 
1840,  between  the  appellees  John  C.  Patter- 
son and  his  two  daughters  Mary  I^.  and 
Cicily  M.,  was  fraudulent  and  void  as  to 
creditors.  The  deed  purports  to  be  made 
*4n  consideration  of  the  sum  of  one  dollar, 
but  more  especially  by  virtue  of  the  love 
and  affection  that  he  (the  grantor)  has  for 
his  said  two  daughters;"  and  was  executed 
at  a  time  when  according  to  the  proofs  in 
the  cause  the  grantor  was  greatly  embar- 
rassed and  indebted,  most  probably  to  the 
extent  of  the  value  of  his  whole  estate. 
And  the  effort  to  found  the  deed  on  a  valid 
exchange  of  slaves  for  land  has  wholly 
failed ;  the  evidence  tending  to  prove  a  parol 
gift  by  the  said  John  C.  Patterson  to  his 
said  two  daughters,  in  1837  or  1838,  of  cer- 
tain slaves,  which,  in  the  joint  answers  of 
Rice  and  wife,  Lowry  and  wife  and  Nelson 
A.  Patterson,  it  is  averred  were  exchanged 
for  the  land  conveyed  by  the  deed  aforesaid, 
falling  short  of  proving  any  such  possession 
of  the  slaves  b3''  the  said  daughters  as  would 
confer  on  them  a  valid  title  thereto ;  and  it 
also  appearing  that  at  the  date  of  said  al- 
leged gift  the  said  John  C.  Patterson  was 
so  indebted  as  to  render  any  gift  Ly  him  of 
his  property,  however  complete  in  form, 
void  as  to  his  creditors. 

The  court  is  also  of  opinion  that  the   in- 


termarriages between  the  appellees  Marj 
L.  and  Thomas  R.  Rice,  and  Cicily  M.  and 
Richard  Lowry,  since  the  execution  of  the 
deed  aforesaid,  do  not,  under  the  circum- 
stances in  this  case,  stand  in  the  way  of 
the  appellant's  right  to  subject  the  land  in 
said  deed  embraced,  to  the  satisfaction  of 
his  demand.  For  whatever  might  have 
been  the  effect  of  such  intermarriages  on 
the  rights  of  the  parties,  if  they  had  been 
relied  on  and  shown  to  have  occurred  before 
the  date  of  the  judgment,  to  the  lien  of 
which  the  appellant  seeks    to  subject  said 

land,  they  could   have    presented    no 
571      impediment  to  the  assertion  *of  such 

lien,  if  they  occurred  after  the  date  of 
the   judgment.     And  it  was  incumbent    on 
the  said  appellees,  if  they  intended  to  relj 
on  such  matter,  to  have  set  it  forth  in  their 
answers,  and  to  have  shown   that  said    in- 
termarriages were  prior  in  date  to  the  said 
judgment.     For   these  reasons  the  court    is 
also   further  of  opinion  that  the  decree  of 
the  Circuit  court  of  the  18th  September  1846 
is  erroneous  and  ought  to  be  reversed :  And 
the  same  is  accordingly  reversed  with  costs. 
And  the  court  would  now  proceed  to  render 
a  decree,  subjecting    the  land  conveyed   by 
the   deed  aforesaid  of  the  8th   of  February 
1840   to  the  satisfaction  of  the  appellant's 
debt.     But  as  it  appears  from  the  deed  made 
by  John  C.  Patterson  to  the  sheriff  on  tak- 
ing the  oath  of  an  insolvent  debtor  at   the 
suit  of  Smith,  (filed  as  an  exhibit  by  Reuben 
B.  Patterson,  with  his  answer, )  that  the  said 
deed  embraces  not  only  the  tract  of  100  acres 
conveyed   by   the  deed  of  the  8th  February 
1840,  but  also  one  other  tract  of  20  acres, 
and  one  other  of  15  acres ;  and  as  the  court 
is  of  opinion   that  though  the  deed  of  the 
8th  February  1840  is    void  as  to  creditors  it 
was   good  as  between   the  parties  thereto, 
and  that  it  would  be  proper  to  subject   the 
two  last  mentioned  tracts  of  land  in  the  first 
instance,    before   resorting    to  the   tract  of 
100  acres  conveyed  by  said  last  mentioned 
deed ;  and  as  the  said  Reuben  B.   Patterson 
in  his  answer  admits  that  the  execution  of 
Smith  has  been   in  part  satisfied,  but  does 
not   state   to  what  extent,    and  it  does  not 
appear  what  is  the   amount  now  sue   upon 
said   execution ;    and   the  court   is    of   the 
opinion   that   before  a  sale  of  the  land   is 
made  it  is  proper  that  such  amount  should 
be  ascertained ;  and  is  further  of   opinion 
that  the  cause  is  not  in   a  proper  situation 
for  a  final  decree,    and  that  it  ought  to  be 
remanded  for  further  proceedings;  the  cause 
is     accordingly   so    remanded.     And    it  is 
adjudged,  &c.,  that  the   appellant   recover 
his  costs,  &c. 


572    *Dabney  &  als.  v.  Cottrell's  Adm'x 

&  als. 

January  Term.  186S,  Rlcliinond. 

Wills— Conatruction— Case  at  Bar.*— C  was  twice  mar- 
ried.   By  his  first  wife  be  had  three  daughters,  all 

*The  principal  case  is  cited  and  approved  in  Dil- 
lard  V.  Dillard,  97  Va.  438,  84  S.  E.  Rep.  00. 
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of  whom  bad  been  married  previous  to  the  date  * 
of  his  will:  two  were  then  living,  and  the  third 
had  died*  iearinff  two  children.    By  his   second 
wife,  who  survived  him,  he  had  seven  children,  all 
of  them  infants  at  his  death.    By  his  will  he  vave 
to  each  of  his  two  married  daasrhters  a  slave,  and 
to  each  of  the  children  of  the  third  a  legacy  of 
HOO.    He  then  irave  to  his  wife  and  his  children  by 
her,  bisr  plantation  on  which  he  then  resided,  all 
his  slaves  not  specified  above,  specific  articles  of 
personal    property,   all   his   plantation  utensils, 
household  and  kitchen  furniture,  **and  all   the 
money:'*  and  the  balance  of  his  estate  to  be  sold 
and  his  debts  paid,  and  the  remainder  if  any,  to  be 
equally  divided  amonff  all  his  children.    C  had 
resided   on    the   same   farm  for  years.    It  was 
divided  into  several  fields  and  was  cultivated  by 
him.    Some  years  before  his  death  coal  was  found 
ontbis  farm  and  was  for  a  time  raised  by  himself. 
He  then  leased  the  field  in  which  the  coal  was,  to 
third  persons,  the  field  beiuff  surrounded  by  a 
ditch  and  fence  and  supposed  to  contain  about 
forty  acres,  reserving  to  himself  the  rlffht  to  cul- 
tivate all  the  leased  premises  except  so  much  as 
might  be  necessary  for  pit  operations,  clover  lot 
and  mule  pounds,  not  to  exceed  ten  acres.    This 
lease  was  determined  the  year  before  C*s  death, 
and  in  the  spring^  after  its  termination  he  culti- 
vated the  field.    The  whole  tract  without  the  coal 
was  estimated  at  18500:  the  coal  in  the  land  was 
estimated  at  16000.    At  the   time  of  C's  death   he 
had  deposited  in  the  savings  bank  about  llSOO.  and 
there  was  in  the  house  in  cash  $115.    He  owed 
very  little.    Hkij>: 

ist.  SflOM— Sane— Sane  —The  whole  tract  includ- 
ing the  coal  land  passed  to  the  widow  and  C*s 
children  by  her  under  the  will. 
ad.  Ssme— ncantag  of  Word  '^Money.***— Under  the 
words  "and  all  the  money"  the  money  in  the 
savings  bank  passed. 

This  was  a  «uit  instituted  in  the  Superior 
court  of  chancery  for  the  Richmond  circuit 
by  Richard  Dabney  and  Susan  his  wife  and 
otheis,  children  of  William  Cottrell  de- 
ceased, afij^ainst  the  administratrix  of  Cot- 
trell and  his  children  by  his  second  marriag^e. 
The  case  is  fully  stated  in  the  opinion 
573  of  Judge  Allen.  *The  decree  in  the 
court  below  being  against  the  plain- 
tiflFs,  they  a|  plied  to  this  court  for  an  ap- 
peal, which  was  allowed. 

Lyons,  for  the  appellants. 
R.  T.  Daniel  and  Gilmer,   for  the   appel- 
lees. 

ALLEN,  J.  William  Cottrell,  late  of 
Henrico  county,  departed  this  life  early  in 
the  year  1838,  leaving  a  will  dated  the  7th 
Januar3'  1836,  which  was  admitted  to  probat 
on  the  9th  July  1838.  He  had  been  twice 
married.  By  his  first  wife  he  had  three 
daughters,  all  of  whom  had  been  married 
previous  to  the  date  of  his  will ;  two  were 
then  living,  and  the  third  had  died,  leaving 
two  children.  By  his-  second  wife,  who 
survived  him,  he  left  seven  children,  all  of 
whom  were  infants,  and  so  continued  down 
to  the  period  when  the  decree  in  this  case 
was  pronounced.  By  the  three  first  clauses 
in  his  will,  the>  testator  bequeathed  a  slave 
to  each  of  the  two  married  daughters,  chil- 


dren of  the  first  marriage ;  and  a  legacy  of 
100  dollars  to  each  of  the  children  of  the 
third  daughter.  The  fourth  clause  was  in 
the  following  words:  **I  give  to  my  present 
wife  Susan  and  my  children  by  her,  my 
plantation  on  which  I  now  reside,  together 
with  all  my  slaves  not  specified  above,*' 
(several  articles  of  personal  property  partic- 
ularly described,)  **all  m3'  plantation  uten- 
sils, my  household  and  kitchen  furniture, 
and  all  the  money ;  and  the  balance  of  my 
estate  I  wish  sold,  and  all  my  just  debts 
paid;  and  the  remainder,  if  any,  to  be 
equally  divided  among  all  my  children." 
The  present  controversy  grows  out  of  a 
difference  as  to  the  extent  of  the  devise  and 
bequest  contained  in  this  fourth  clause  of 
the  will ;  the  subsequent  provisions  of  the 
will  having  no  bearing  on  the  question. 
The  bill  filed  on  behalf  of  the  first  set  of 
children    and   the  descendants  of  the 

574  one    who   had  died,    alleges  *that  the 
testator  at  the  date  of  his  will  and  at 

his  death,  was  seized  of  very  valuable  coal 
mines  and  a  large  coal  field  unexplored, 
covering  in  the  whole  ten  acres  of  land, 
which  were  not  a  part  of  the  plantation  on 
which  he  resided,  but  had  been  for  some 
time  worked  and  leased  as  separate  property, 
and  was  so  leased  at  the  death  of  the  testa- 
tor. These  coal  mines  and  coal  field  it  is 
alleged,  constituted  his  coal  property, 
separated  by  bounds  and  fences  from  the 
plantation,  and  used  and  leased  as  separate 
property,  which  it  was  not  his  intention  to 
devise  to  his  widow  and  children  of  the  sec- 
ond marriage,  to  the  exclusion  of  those 
of  the  first,  who  were  equally  dear  to 
him.  And  it  is  contended  that  this  coal 
property  either  passed  under  the  residuary 
clause  aforesaid,  and  should  be  sold  and 
divided  among  all  his  children ;  or  as  to  it 
he  died  intestate. 

It  is  further  alleged  that  the  testator 
owned  at  the  time  of  his  death  a  consider- 
able personal  estate  not  described  in  the 
will,  and  liable  to  sale  and  distribution 
under  the  fourth  clause  of  his  will ;  and  had 
large  sums  of  money  due  to  him  from  private 
individuals,  and  from  a  company  entitled  the 
** Savings  Institution"  in  the  city  of  Rich- 
mond; which  money  thus  due,  it  is  con- 
tended was  not  embraced  by  the  words  *  *  and 
all  the  money"  given  by  the  4th  clause  to 
the  widow  and  children ;  but  passed  by  the 
general  residuary  clause  or  by  operation  of 
law  to  all  the  children  of  the  testator  and 
their  descendants. 

The  infants  answered  generally  by  guard- 
ian, submittitig  their  rights  under  the  will 
to  the  protection  of  the  court.  The  widow 
and  administratrix  with  the  will  annexed 
denies,  in  her  answer,  that  the  testator  ever 
set  apart  any  particular  portion  of  his  land 
as  a  coal  field;  he  believed,  as  was  the 
general  belief,  that  all  the  land  contained 
coal,  though  he  had  never  worked  but  a 
small  portion  of  it   for  coal,  and  that 

575  ^portion  he  never  set  apart  as  distinct 
property     from    the     balance   of  his 

estate:  That  the  land  on  which  he  died    is 
all  embraced  in  one  plat,  having  on  it  seven 
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different  fields,  separated  by  ditches  and 
fences:  That  the  field  in  which  the  coal 
shaft  is  sunk  contains  twenty-eight  acres; 
that  the  same  fencing  and  enclosure  was 
round  it  long-  before  a  coal  mine  was  opened, 
and  has  undergone  no  change ;  and  that  the 
claim  to  ten  acres  grows  out  of  the  circum- 
stance that  when  he  leased  the  pits  the 
testator  gave  to  the  lessee  the  right  to  en- 
close a  part  of  the  field  containing  twenty- 
eight  acres,  for  a  garden,  mule  pound  and 
clover  lots;  reserving  to  himself  the  right 
to  use  the  surface  of  the  residue  of  the  field, 
and  which  he  cultivated  as  part  of  his 
plantation.  The  answer  denies  that  the 
coal  pit  was  leased  to  any  one  at  the  death 
of  the  testator ;  and  avers  that  the  children 
of  the  first  marriage  were  all  grown  and 
•settled  in  life,  and  that  considerable  ad- 
vances had  been  made  to  them;  and  that 
all  the  seven  children  by  the  second  mar- 
riage were  infants,  five  of  them  under  ten 
years  of  age. 

The  only  evidence  concerning  this  branch 
of  the  case  is  found  in  the  deposition  and 
statement  of  Jesse  Snead;  from  which  it 
appears  that  he  and  another  took  a  lease 
from  the  testator  for  five  years,  commenc- 
ing on  the  first  of  January  1832:  That  the 
land  included  in  the  lease  was  described  by 
metes  and  bounds,  being  separated  from 
the  other  lands  of  the  testator  by  a  ditch 
and  fence  enclosure ;  that  the  quantity  of 
land  rented  was,  he  thought,  about  forty 
acres,  the  lessor  reserving  to  himself  the 
right  to  cultivate  all  the  leased  premises 
except  so  much  as  might  be  necessary  for 
pit  operations,  clover  lot  and  mule  pounds, 
not  to  exceed  ten  acres:  That  the  field  in 
which  the  coal  mines  were  had  been  enclosed 
for  cultivation  many  years,  and  before  the 
coal  was  discovered :  That  after  the  discov- 
ery of  the  coal,  it  had  been  wrought 
576  by  the  ^testator  himself  until  leased 
to  the  witness :  That  he  gave  notice, 
in  the  fall  of  1835,  of  an  intention  to  sur- 
render the  lease,  and  abandoned  the  posses- 
sion in  Feb*y  1836:  That  no  part  of  the 
field  was  cultivated  during  his  lease,  but 
thinks  the  testator  sowed  oats  on  the  leased 
land  in  the  spring  of  1836.  He  further 
more  estimates  the  value  of  the  coal  in  the 
coal  pit  field  at  5,000  dollars ;  and  the  plan- 
tation, exclusive  of  the  coal  contained  in  it, 
at  2,500  dollars. 

Upon  the  hearing  the  court  below  held 
that  the  land  containing  the  coal  mines, 
passed  by  the  fourth  clause  of  the  will  by 
the  description  of  ''my  plantation  on  which 
I  now  reside,*'  to  the  widow  and  her  chil- 
dren. 

The  intention  of  the  testator  must  be 
gathered  from  the  terms  of  the  will,  and  by 
such  lights  as  surrounding  circumstances 
may  throw  upon  the  case;  and  little  aid  is 
to  be  derived  from  the  construction  of  other 
wills.  The  cases  referred  to  in  the  argu- 
ment were  all  cases  in  which  there  were 
several  tenements  held  by  the  testator, 
which  were  separate  and  distinct. 

Thus  in  the  case  of  PuUin  v.  PuUin,  11 
Eng.  C.  I^.  R.  21,  the  testator  held  several 


distinct  messuages  in  Islington,  some  of 
which  were  under  mortgage,  others  not. 
The  general  descriptive  words  were  large 
enough  to  have  comprehended  all  his  tene- 
ments in  Islington ;  but  having  recited  that 
they  were  under  mortgage,  the  court  held 
he  intended  to  confine  the  extent  of  the 
Islington  property  he  proposed  to  pass  to 
the  property  under  mortgage.  So  in  the 
case  of  Parkin  v.  Parkin,  1  Kng.  C.  L.  R. 
119,  there  were  two  distinct  unconnected 
tenements,  one  in,  the  other  not  in  his  oc- 
cupation. The  general  description  would 
have  passed  all  his  real  estate  to  that  place, 
but  for  the  qualifying  words  then  in  his 
own  occupation.  He  intended  something^ 
by  the  use  of  these  words,  and  in  the  lan- 
guage of  Lord  Hardwicke  in  Gascoigne  v. 
Barker,  3  Atk.  R.  8,  where  the  testator  does 
not  make  a  certain  definitive  descrip- 

577  tion,  *it  is  very  difficult  not  to  con- 
strue the  subsequent  restrictive  words 

as   explanatory  of  the   former.     The  same 

'  remarks  will  apply  to  the  other  cases  cited. 

I  In  most,    if  not   all   of   them,    there  were 

;  separate  and  distinct  tenements  or   tracts 

of  land. 

Where  there  are  distinct  tenements,  there 
is   something   for   the   restrictive  words  to 
operate  upon,  so  as  to  limit  and  confine  the 
general  description  to  the  tenements  referred 
to  in   the   restrictive   words.     But   in    this 
case  the  question   is   whether   the    testator 
had  ever  so  separated  the  coal-pit  field,    or 
any  part  of  it,  from  the  rest  of  his  planta- 
tion, as  to  show  that  when   he   referred   to 
the  plantation  on  which  he  then  resided  he 
meant  to  exclude  the  coal-pit  field ;  and  this 
depends  upon  the  facts  in  evidence. 
[     The  whole  of  the   land  was    at  one   time 
held,  used  and  enclosed  as  part  of  his  plan- 
tation prior  to  the  discovery  of  coal.     This 
discovery,    according    to    the    evidence  of 
Snead,    made  no  change  in   the   occupation 
or   possession  up   to  the  time  of  the  lease; 
the  proprietor  merely  altered  his   mode  of 
enjoyment.      Nor   did    his   lease   to    Snead 
separate  the  property  from  the  residue  of  the 
plantation.     Authority  was  given   to  raise 
the    mineral    within    a   certain    boundary, 
with  the  right  to   the  exclusive  occupation 
of   a    portion    of   the  surface    not   exceed- 
ing ten  acres,  but  reserving   the   right   to 
cultivate  the  residue  of  the  land  embraced 
within  the  boundaries  of   the  lease:   Thus 
continuing    to  hold  all  the  land  as  part  of 
the  same  tract  for  cultivation,  with  an  au- 
thority to  the  lessees  to  raise  the  coal,  and 
to  have  the  exclusive  possession  of  so  much 
of  the  surface  as  would  be  necessary  to  carry 
on  the  mining  operations.      And  it  would 
seem  probable,  from  the  statement  of  the 
witness,  that  he  did  cultivate  this  coalfield 
the  year  after  the  lease  was  abandoned. 
The   case    of     Chamberlaine   v.    Turner, 
Croke  Car.  129,   comes  nearer   to  this 

578  case  than  any  of   those  referred  *to. 
There  the   property  was  described  as 

the  house  where  A  dwelleth  at  a  place 
named.  A  was  in  possession  of  three  rooms 
only,  but  the  court  held  that  all  the  house 
passed.     The    house  was  an   entirety   and"* 
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the  terms  were  descriptive,  not  restrictive. 
And  so  here,  even  if  there  had  been  di£Per- 
ent  leases  of  the  same  character  with  the 
lease  to  the  witness,  there  is  nothing  to 
ihow  that  the  testator  intended  to  break  up 
his  plantation  into  different  holdings;  or 
that,  in  describing  it  as  the  plantation  on 
which  he  then  resided,  he  intended  to  re- 
strict the  generality  of  the  description  to 
any  particular  part. 

The  other  circumstances  of  the  case  repel 
the  idea  that  the  testator  did  not  intend  to 
comprehend  the  whole  of  the  land  by  the 
terms  he  used.  The  evidence  shows  that 
the  coal  was  more  valuable  than  the  land 
exclusive  of  the  coal.  The  testator  himself 
seems  to  have  placed  a  high  value  upon  it. 

The  framer  of  the  will  seems  to  contem- 
plate a  full  disposition  of  all  his  estate,  and 
a  provision  for  all  having  claims  upon  him ; 
and  it  would  be  unreasonable  to  suppose, 
ttnder  such  circumstances,  that  he  intended 
to  die  intestate  in  respect  to  what  he  prob- 
ably regarded  as  the  most  valuable  portion 
of  his  estate ;  or  that  he  designed  to  com- 
prehend it  under  the  vague  terms  contained 
in  the  concluding  paragraph  of  the  4th 
clause  of  the  will  in  which  he  directs  the 
balance  of  his  estate  to  be  sold,  his  just 
debts  paid,  and  the  balance,  if  any,  to  be 
divided,  &c.  He  owed  but  few  debts,  as  the 
accounts  taken  show ;  and  he  could  not  have 
felt  a  doubt  about  there  being  a  balance  to 
divide  after  the  payment  of  his  debts,  if  he 
had  intended  to  comprehend  in  this  resid- 
uary clause  the  most  valuable  portion  of 
his  real  estate.  I  think  there  was  no  error 
in  the  decree  of  the  Circuit  court  in  regard 
to  this  branch  of  the  case. 

The  court  further  held  that  by  the  phrase 
**all  the  money"  occurring  in  the 
579  fourth  clause,  the  money  of  *the  tes- 
tator at  the  time  of  his  death  in  the 
savings  institution,  as  well  as  moneys 
found  in  the  house,  passed  to  the  widow 
and  her  children,  but  not  moneys  due  by 
bond,  judgment,  or  in  stocks  or  other  se- 
curities. 

The  report  of  the  commissioner  shows 
that  115  dollars  was  found  in  the  house  of 
the  testator  at  his  death ;  that  the  adminis- 
tratrix received  of  the  savings  institution 
1573  dollars  3  cents,  and  that  she  collected 
considerable  sums  on  judgments.  We  can 
derive  no  aid  in  the  construction  of  this 
clause  by  the  state  of  the  testator's  prop- 
erty. It  was  uncertain  when  he  made  his 
will  what  money  he  would  have  on  hand  or 
due  to  him  by  securities  of  any  kind  at  the 
time  of  his  death.  We  must  ascertain  by 
the  will  and  its  context  what  he  intended 
by  the  phrase  **and  all  the  money."  By 
the  previous  part  of  the  paragraph  he  gives 
to  his  wife  and  children  by  her  the  planta- 
tion on  which  he  now  resides,  all  his  slaves 
not  specified  before,  four  horses  or  mules 
as  she  may  select,  two  yoke  of  oxen,  five 
milch  cows  to  be  selected  by  her,  one  wagon 
and  gear,  one  cart,  and  all  his  plantation 
utensils,  his  household  and  kitchen  furni- 
ture, **and  all  the  money;"  and  the  bal- 
ance of  his  estate  he  wished  sold  and  all  his 


just  debts  paid,  and  the  remainder,  if  any, 
to  be  equally  divided  among  all  his  children. 
In  this  clause  nothing  precedes  or  follows 
the  phrase  ''and  all  the  money,"  which  can 
limit  or  qualify  the  legal  dei^nition  of  the 
word  ** money,"  when  used  in  a  will.  No 
locality  is  fixed;  it  is  not  confined  to  money 
in  the  house,  and  everything  which,  ac- 
cording to  the  ordinary  acceptation  of  lan- 
guage in  the  transactions  of  men,  is  treated 
and  dealt  with  as  money,  will  pass. 

In  1  Roper  on  L/egacies  282,  it  is  said  that 
the  word  *'money,"  unaided  by  the  context, 
will  include  cash,  bank  notes,  money  at 
the  bankers,  notes  payable  to  bearer,  &c., 
because  they  are  not  to  be  considered  as 
choses   in   action,  but   money   of  the 

580  person  in  whose  ^possession  they  are. 
But  choses  In  action,  promissory  notes 

not  payable  to  bearer,  government  stock, 
&c. ,  will  not  pass  under  the  word  money. 
Most  of  the  cases  on  the  meaning  of  this 
phrase  were  reviewed  by  the  lord  chancellor 
in  the  case  of  Parker  v.  Marchant,  19  Eng. 
Ch.  R.  355,  where  it  was  held  that  the  tes- 
tator's balance  at  his  banker's  passed  under 
the  words  **ready  money."  In  the  cases  of 
Carr  v.  Carr,  1  Meri.  R.  541,  and  Devaynes 
V.  Noble,  Ibid.  528,  Sir  William  Grant  held 
that  a  balance  at  a  banker's  would  pass 
under  the  word  debts.  The  chancellor  re- 
views these  and  another  case  of  the  same 
character,  remarking  that  it  was  justly 
held  in  those  cases,  that  such  a  balance  is, 
and  may  be  recovered  as  a  debt.  The  money 
is  not  to  be  returned  in  specie ;  the  engage- 
ment is  to  be  ready  to  pay  an  equal  amount 
when  called  for;  and  therefore  it  was  prop- 
erly held  that  it  passed  under  a  bequest  of 
debts  owing  to  the  testator,  it  being  in 
point  of  law  a  debt,  and  there  being  noth- 
ing to  restrain  the  operation  of  the  words 
or  to  show  a  contrary  intent.  **But  that  in 
the  ordinary  use  of  language  money  at  a 
banker's  is  considered  as  ready  money. 
Everybody  speaks  of  the  sum  which  he  has 
at  his  banker's  as  money;  my  money  at  my 
banker's  is  a  usual  expression."  So  in  the 
case  of  Vaisey  v.  Reynolds,  5  Russ.  R.  12. 
The  testator  bequeathed  to  his  wife  his  book 
debts,  his  ''moneys  in  hand,"  and  his 
stock  in  trade.  Sir  John  L/each  held  that 
a  balance  at  a  banker's  could  in  no  sense 
be  considered  as  money  on  security;  but  in 
a  reasonable  sense  it  might  be  considered 
as  money  in  hand ;  for  it  was  to  be  ready 
when  called  for.  In  those  cases  the  balances 
were  upon  ordinary  banking  accounts;  and 
in  the  case  of  Parker  v.  Marchant,  the  fact 
was  adverted  to  that  it  did  not  appear  that 
any  interest  was  payable  upon  them,  or  that 
they  were  subject  to  any  limitation,  restric- 
tion or  condition.  In  every  other  respect 
a  deposit   with  a   savings  institution 

581  ^would  seem  to  be  a  stronger  case  for 
treating  it  as  money  than  at  a  private 

banker's;  for  by  the  rules  and  regulations 
of  such  institutions  the  money  is  always  to 
be  returned  within  a  certain  period  after 
it  is  called  for.  It  does  not  appear  what 
were  the  regulations  of  this  particular  in- 
stitution.    But  in  the  ordinary  transactions 
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of  life  we  know  that  such  deposits  are  not 
re^^arded  as  investments  in  the  common 
acceptation  of  the  term.  The  depositor 
consents  to  accept  of  a  low  rate  of  interest, 
because  he  regards  it  as  a  fund  upon  which 
he  can  always  rely  upon  g-iving  a  short 
notice  required  for  the  convenience  of  the 
depositary.  I  think  therefore  there  was  no 
error  in  holding  that  the  moneys  of  the 
testator  at  the  time  of  his  death  in  the  sav- 
ings institution  passed  to  the  widow  and  her 
children  under  the  phrase  **all  the  money." 

It  is  assigned  as  error  that  the  court  so 
interpreted  the  will  as  to  make  the  bequest 
to  the  widow  and  her  children  of  all  the 
money  comprehend  not  only  the  money  in 
the  house  or  in  bank,  subject  to  the  check 
of  the  testator,  but  also  all  the  debts  due 
to  him.  This  seems  to  be  a  mistake,  as  by 
the  decree  moneys  due  by  bond  or  judgment 
or  in  stocks  or  other  securities,  were  de- 
cided not  to  pass  to  the  widow  and  children 
by  her.  The  passage  before  cited  from 
Roper  on  Legacies  shows  that  the  word 
'* money"  in  its  proper  and  ordinary  sense, 
does  not  comprehend  choses  in  action.  In 
Hotham  v.  Sutton,  17  Ves.  R.  319,  Lord 
Eldon  held  that  stock  does  not  pass  by  the 
word  ** money." 

The  same  proposition  was  laid  down  in 
Gosden  v.  Dotterill,  6  Cond.  Eng.  Ch.  R. 
495.  That  was  a  strong  case  for  the  appli- 
cation of  the  rule,  for  by  excluding  the 
stock  there  was  not  money  enough  to  pay 
the  legacies  he  had  given,  and* an  intestacy 
was  created  as  to  the  bulk  of  the  property. 
The  master  of  the  rolls  had  no  doubt 
that  it  was  the  intention  that  the 
582  *stock  should  pass  under  the  term 
nioney.  But  that  it  was  settled  that 
the  term  **  money"  would  not  pass  stock 
unless  there  is  in  the  will  some  explanatory 
context.  There  is  nothing  in  the  context 
to  indicate  such  intention  here  unless  it  be 
the  provision  directing  the  balance  of  his 
estate  to  be  sold.  But  this  is  the  ordinary 
expression  used  by  testators  in  a  residuary 
clause  directing  a  sale  and  distribution  of 
the  residuary  estate.  It  may  be  satisfied 
by  referring  it  to  such  portion  of  the  estate 
as  would  be  a  proper  subject  of  sale,  and 
should  not  of  itself  be  construed  as  restrict- 
ing the  general  words  to  perishable  property 
the  subject  of  sale.  The  testator  intended 
that  all  his  estate  not  specifically  devised 
and  bequeathed  should  pass  by  the  residuary 
clause ;  that  so  much  as  was  the  proper  sub- 
ject of  sale  should  be  sold,  and  the  proceeds, 
as  well  those  arising  from  the  sale  as  col- 
lected upon  choses  in  action,  should  be  dis- 
tributed in  the  mode  prescribed. 

The  master  commissioner  by  his  report 
allowed  the  appellants,  Dabney  and  Snead, 
the  hires  of  the  slaves  specifically  be- 
queathed to  their  wives,  with  interest  on 
the  estimated  hires.  The  administratrix 
excepted  to  so  much  of  the  report  as  debited 
her  with  hires  of  the  slaves,  and  also  for 
the  charge  of  interest  on  the  hires,  they 
being  estimated  hires.  The  court  properly 
overruled  the  exception  so  far  as  it  respected 
the  hires,   deciding  that  the  administratrix 


was  properly  charged  with  them,  but  sus- 
tained the  exception  as  to  interest  on  the 
hires  upon  the  ground  that  they  were  esti- 
mated hires.  According  to  the  principles 
established  in  the  cases  of  Cross'  curatrix 
V.  Cross'  legatees,  4  Gratt.  257,  and  Rosscr 
V.  Depriest,  5  Gratt.  6,  the  administratrix 
being  a  fiduciary,  was  properly  charged 
with  the  interest  on  the  estimiated  hires; 
and  the  court  erred  in  sustaining  the  excep- 
tion to  that  extent.  For  this  error  the  de- 
cree must  be  reversed  with  costs;  but 
should  be  affirmed  in  all  other  respects. 

583  ♦DANIBL,  MONCURE  and    SAM- 
UELS, Js.,  concurred  in  the  opinion 

of  Allen,  J. 

LEEt  J.»  concurred  in  the  opinion,  except 
that  he  thought  the  testator  intended  that 
debts  due  to  him  should  pass  under  the  be- 
quests of  **all  the  money;"  and  that  this 
intention  should  control  the  construction  of 
the  will.  

584  •Mosby's  Adm'r  &  als.  v.  Mosby's 

Adm'r. 

Miller  v.  Jones  &  als. 

January  Term,  1858,  Richmond. 

I.  Wills— Construction  — Executors— Powers  Coupled 
with  Interest*— Case  at  Bar.— Testator  by  his  will 
says,  Whenever  my  executors  think  beat,  they 
shall  sell  my  land  In  B.  together  with  all  the  per- 
sonal estate  thereto  helonginff,  except  the  slaves, 
and  reservinff  one  hundred  and  fifty  acres  of  said 
land,  which,  with  one-fourth  of  the  said  slaves, 
they  shall  hold  In  trust  for  the  benefit  of  my 
daughter  N  B,  &c.  The.  money  arising  from  the 
sale  of  land  and  other  property  above  mentioned, 
together  with  all  other  moneys  remaining  in  the 
hands  of  my  executors  after  payment  of  debts  and 
legacies,  also  the  remaining  three-fourths  of  my 
slaves  belongrinff  to  my  said  plantation.  I  desire 
shall  be  equally  divided  between  my  son  B  and  my 
daughters  M  and  J.  Held:  The  will  does  not  con- 
fer on  the  executors  a  naked  power;  but  it  vests 
in  them  an  Interest  and  a  trust:  and  it  is  their 
duly  to  take  possession  of  the  land  and  to  account 
for  the  rents  and  profits  until  it  is  sold. 

a.  Public  Administration— Accounting— Case  at  Bar.— 
One  of  the  executors  having  died  and  the  other 

*WIIIs— Executors— Powers  Coupled   with    interest 

—In  the  principal  case  where  the  will  directed 
that,  "Whenever  my  executors  think  best,  they  shall 
sell  my  land  in  Buckingham  county,  together  with 
all  the  personal  estate  thereto  belonging',  except,*' 
etc..  it  was  held  that  the  will  vested  in  the  execu- 
tors an  interest  and  a  trust,  and  it  was  their  duty  to 
take  possession  of  the  land  and  to  account  for  the 
rents  and  profits  until  sold.  Upon  this  question  of 
the  construction  of  wills,  as  to  when  the  power 
srlven  the  executors,  Is  not  a  mere  naked  one.  but 
one  that  is  coupled  with  an  interest,  see  the  princi- 
pal case  cited  in  Mills  v.  Mills,  28  Gratt.  4eO;  Machir  v. 
Funk,  90  Va.  288,  18  S.  £.  Rep.  197;  Bell  v.  Humphrey. 
8  W.  Va.  17,  2S;  £ly8  v.  Wynne,  22  Gratt.  280;  Milhol- 
len  V.  Rice,  18  W.  Va.  R34;  Irwin  v.  Zane,  16  W.  Va. 
665;  Dunn  v.  Renlck.  38  W.  Va.  481.  10  S.  E.  Rep. 
812.  See  ifenerally,  monographic  note  on  "Executors 
and  Administrators." 
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bavins  1>een  remoyed.  and  the  administration 
with  the  will  annexed  havinir  heen  committed  to 
the  sheriff,  he  was  under  the  act  of  1819.  1  Rev. 
Code,  ch.  lOi.  $  52.  p.  388,  authorized  as  such  admin- 
istrator to  execute  the  power  and  trust,  and  is 
therefore  bound  to  account  for  the  rents  and 
profits.  The  case,  though  not  within  the  letter  of 
the  statute,  beinsr  within  its  spirit  and  meaning' 

J.  Smw— Receipt  of  Rents  end  Profits  by  Deputy— 
UaUUty  of  Sheriff. —The  rents  and  profits  of  the 
land  harlnff  been  received  by  the  deputies  of  the 
bifirh  sheriff,  he  is  responsible  for  them. 

A-  Sum— Llaiiie  CIvlllter  for  Acts  of  Elepnty  Colore 
OffidL*— If  the  hiffh  sheriff  was  not  authorized  by 
the  will  to  take  possession  of  the  land  and  receive 
the  rents  and  profits,  yet  the  estate  having  been 
committed  to  the  hlffh  sheriff,  and  his  deputies 
bayinff  taken  possession  of  the  land  and  received 
the  rents  and  profits,  on  the  principle  that  the 
hiffh  sheriff  is  liable  eiviliUr  thou«^h  not  erimlnalUer 
for  all  the  acts  of  his  deputies  colore  ojleii^  he  is 
bound  to  account  for  them. 

$.  5eaM— 5eiBe— CoBBlssloiier's  Roport— Psilure  to 
Bxespt  to— Walvert— i^e  at  Bar.— Upon  a  bill  filed 
b7  the  devisees  against  the  hi^h  sheriff,  charrinr 
that  these  rents  had  been  received  by  the  depu- 
ties, and  tbat  he  was  liable  for  them,  his  answer 
admitted  the  facts,  and  there  was  an  account 
charsinff  him  with  the  rents,  to  which  there  was 
no  exception,  and  a  decree  thereon.    Upon  a 

585  bill  of  review  seeUnsr  to  'reverse  the  decree 
for  errors  apparent  on  its  face,  the  error 
beiotf  that  the  hi^h  sheriff  was  charged  with 
these  rents.  Hbld:  That  whether  the  hiffh  sheriff 
was  responsible  for  the  rents  received  by  his 
deputies,  either  virtute  officii  or  eolort  officii,  yet  if 
they  received  them  by  his  authority  expressed 
or  implied,  he  is  bound  to  account  for  them. 
And  as  that  authority  might  have  been  shown 
by  evidence  before  the  commissioner,  and  no 
exception  was  taken  to  the  report,  the  charglnr 
him  for  the  rents  is  not  an  error  apparent  on 
the  face  of  the  record,  which  may  be  corrected 
by  a  bill  of  review. 

6.  Seaw— 5eBie  —  Cese  at  Bar.— The  deputy  who 
farmed  the  sheriffalty  from  the  hisrh  sheriff  exe- 
cuted to  him  a  bond  with  sureties,  with  conditions 
similar  to  those  In  the  hisrh  sheriff's  official  bond. 

•Sberiffs-Uable  Clvllitor  for  Acts  of  Depaty  Colore 
OfUdL— There  is  no  proposition  better  settled,  and 
especially  in  this  state,  than  that  a  sheriff  is  liable 
diriUier,  thoucrh  not  eriminaliUr,  for  all  the  acts  of 
bis  deputy  colore  officii^  and  he  Is  liable  In  the  same 
form  of  action  as  if  committed  by  himself.  Sauff- 
•tcr  V.  Com.,  17  Oratt  131,  citiuff  the  princii  al  case. 
See,  in  accord,  citiuff  the  principal  case,  Qarrett  v. 
Hutchinson,  80  Va.  874,  11  S.  E.  Rep.  406.  See  also, 
dtioff  the  principal  case,  Lafever  v.  BiUmyer.  5  W. 
Va  IB,  for  the  question  of  the  jurisdiction  of  the 
ooort  of  equity  in  matters  of  accounting'. 

SasM— End  of  Term— Coatlaned  Liability.— On  this 
tubject,  see  principal  case  cited  in  Tyler  v.  Nelson. 
MGratL  2il.  2S0.  and  noU^  where  there  Is  a  collection 
of  the  authorities. 

tAppellate  Practice— ConiBUsioaer's  Report— Obfec- 
il««to-Walver.— This  court  will  not  disturb  the  con- 
flrmation  of  a  commissioner's  report,  in  the  absence 
of  any  exceptions  to  the  allowance  of  the  judgment 
In  snch  report,  in  the  court  below.  Saunders  v. 
Pnmty,  80  Va.  9S4, 17  S.  £.  Rep.  381.  cltinff  the  princi- 
palcase.  | 


and  with  the  further  condition,  that  he  would  save 
harmless  and  indemnify  the  high  sheriil,  his  heirs, 
executors  and  administrators  from  and  against 
all  losses  and  damages  which  he  or  they  may 
sustain  or  be  liable  for  In  consequence  of  any 
failure  or  misconduct  on  the  part  of  said  deputy, 
or  any  failure  or  misconduct  on  the  part  of  any 
other  person  or  persons  who  may  be  employed  by 
the  said  deputy  at  any  time  to  assist  him  in  the 
execution  of  his  duties  as  deputy  sheriff.  Held: 
That  if  it  was  the  official  duty  of  the  high  sheriff  to 
receive  the  rents  and  profits;  or  if  the  deputies 
received  the  rents  colore  officii^  though  without 
lawful  authority,  and  the  high  sheriff  was  on  that 
ground  liable  therefor  to  the  devisees,  the  sureties 
of  the  deputy  in  his  bond  are  bound  thereby  to  the 
high  sheriff  for  the  rents  for  which  he  is  so  liable 
to  the  devisees. 

Iti  1837  Benjamin  Moabj,  Martha  Nich- 
olas and  Judith  M.  Smith  exhibited  their 
bill  in  the  Circuit  court  of  Powhatan, 
against  Thomas  Miller,  late  sheriff  of  that 
countj,  and  as  such  administrator  de  bonis 
non  with  the  will  annexed  of  Littleberrj 
Moabj;  charging  that  said  Littleberry, 
father  of  the  complainants,  died  in  1809, 
leaving  a  will  which  was  recorded  in  Pow- 
hatan, of  which  a  copy  was  exhibited  with 
the  bill,  and  whereby,  among  other  things, 
he  devised  and  bequeathed  that  his  execu- 
tors, whenever  they  should  think  best, 
should  sell  his  land  in  Buckingham,  (except 
150  acres  thereof,)  together  with  all  the 
personal  estate  thereto  belonging,  except  the 
slaves ;  and  that  the  money  arising  from  said 
sale,  together  with  all  other  moneys  re- 
maining in  the  hands  of  his  executors,  (after 
payment  of  all  just  demands  against 
586  his  estate,  and  *the  necessary  pro- 
vision made  for  the  legacies  mentioned 
in  his  will,)  and  three-fourths  of  his  slaves 
belonging  to  the  said  plantation,  as  well 
as  any  estate  or  property  whatever  which 
might  not  have  been  mentioned  by  him, 
shall  be  equally  divided  between  the  said 
complainants:  And  further  charging  that 
the  complainant  Benjamin,  and  Josiah 
Smith  (husband  of  the  complainant  Judith 
M. )  qualified  as  executors  of  the  will;  that 
the  said  Benjamin  continued  to  act  as  such 
until  the  21st  of  August  1824,  when  his  au- 
thority as  executor  being  revoked,  and  the 
daid  Josiah  being  then  dead,  the  estate  of 
said  Little  berry  was  committed  to  the  hands 
of  said  Miller,  sheriff  as  aforesaid,  for  ad- 
ministration de  bonis  non  with  the  will 
annexed.  That  the  estate  which  came  into 
the  hands  of  said  sheriff,  or  of  Thomas 
Watkins  and  Richard  Watkins,  his  deputies, 
to  administer,  consisted  of  the  said  tract 
of  land  in  Buckingham,  (except  as  afore- 
said,) together  with  the  three- fourths  of  the 
slaves  belonging  thereto,  and  sundry  other 
personal  estate  on  the  said  plantation.  That 
the  said  sheriff,  or  his  said  deputies,  or  one 
of  them,  took  possession  of  said  land,  slaves 
and  other  personal  estate;  sold  the  whole  of 
the  personal  estate,  except  the  slaves,  in 
December  1824;  hired  out  the  slaves  and 
rented  out  the  land  annually  from  the  end 
of  the  year  1824  to  the  end  of  the  year  1830, 
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when  the  authority  of  said  Miller  having 
been  revoked,  and  administration  granted  to 
the  complainant  Benjamin,  he  came  into 
possession  of  the  land  and  slaves:  And  that 
they  had  failed  and  refused  to  account  for 
and  pay  what  was  due  to  the  complainants 
on  account  of  the  administration  of  said 
estate  by  the  said  sheriff.  And  praying  for 
a  decree  for  a  settlement  of  the  administra- 
tion account,  the  payment  of  the  balance 
due,  and  for  general  relief.  On  the  same 
day  on  which  the  bill  was  exhibited  the 
defendant  filed  his  answer,  admitting  that 
while  he  was  sheriff  of  Powhatan  the 
said    estate    was    committed    to    his 

587  *hands  for  administration   as   afore- 
said, and  stating  that  during  the  time 

of  his  sheriffalty  Thomas  and  Richard 
Watkins  were  his  deputies,  performed  the 
duties  of  the  office,  and  had  the  manage- 
ment of  said  estate,  and  received  the  whole 
profits  and  proceeds  arising  from  the  rents, 
hires  and  sales  thereof;  he  never  having 
himself  received  any  part  of  said  rents, 
hires  or  proceeds.  That  he  believed  that 
said  Thomas  and  Richard  rented  out  the 
land  and  hired  out  the  slaves  for  the  years 
1825,  1826,  1827,  1828,  1829  and  1830,  and  one 
of  them  sold  the  other  personal  estate ;  but 
he  did  not  know  the  amount  of  sales,  rents 
or  hires.  That  he  had  no  objection  to  a 
settlement  of  his  administration  account 
before  a  commissioner  of  the  court;  but 
desired  that  the  commissioner  might  be  di- 
rected so  to  state  the  account  as  to  show  the 
amount  of  sales,  rents  and  hires  received 
by  each  of  his  deputies  Thomas  and  Richard 
Watkins,  and  the  amount  remaining  in 
their  hands  respectively.  On  the  same  day, 
by  consent  of  parties,  a  decree  was  made 
for  the  settlement  of  the  account,  to  be 
stated  in  the  manner  desired  by  the  defend- 
ant as  aforesaid. 

On  the  11th  of  September  1837  the  com- 
missioner made  his  report,  showing  that 
there  was  due  by  the  defendant  to  the  estate 
of  his  testator  a  balance  of  1467  dollars  4 
cents,  of  which  there  was  due  on  account  of 
the  transactions  of  Richard  Watkins  the 
sum  of  905  dollars  74  cents,  and  of  Thomas 
Watkins  the  sum  of  561  dollars  30  cents. 
To  this  report  there  was  no  exception :  And 
on  the  2d  of  November  1837  a  final  decree 
was  made  confirming  the  report,  and  di- 
recting a  third  of  the  said  balance  to  be 
paid  to  each  of  the  complainants,  on  the 
execution  of  refunding  bonds  according  to 
law. 

After  the  rendition  of  this  decree,  to  wit, 

in  January  1838,  Thomas  Miller  brought  an 

action  at  law  against  the  surviving  obligors 

in  the  official   bond   of   his  deputies, 

588  *Thomas  and   Richard   Watkins,    for 
the  purpose  of  recovering  the  amount 

of  the  said  decree,  to  which  he  alleged  he 
had  been  subjected  by  reason  of  their  de- 
fault. An  issue  was  made  upon  the  plea  of 
conditions  performed,  which  was  tried  in 
November  1839,  when  a  verdict  and  judg- 
ment were  rendered  for  the  plaintiff  for  the 
amount  of  the  decree,  after  deducting  there- 
from   the    amount   of    the    rents    included 


therein ;  the  court  having  instructed  the 
jury  that  the  plaintiff,  as  administrator  as 
aforesaid,  was  bound  to  rent  out  the  Buck- 
ingham land,  (except  150  acres  scforesaid, ) 
but  that  he  was  not  liable  to  the  legatees  for 
the  said  rents;  and  that  he  had  no  rig-ht  to 
recover  the  same  from  the  defendants  in 
this  action.  To  which  opinion  and  in- 
struction the  plaintiff  excepted.  Seven  ex- 
ceptions were  taken  by  the  defendants  to 
opinions  of  the  court  given  on  the  trial, 
which,  however,  need  not  now  be  noticed. 

On  the  same  day  on  which  the   judg-ment 
was  rendered  in  the  action   at   law,    leave 
was  obtained  by  Thomas  Miller  to  file  a  bill 
of  review  for  the  purpose  of  reviewing-  the 
said   decree  of  November  2d,    1837,    and   a 
supersedeas  was  awarded  to  stay  the  execu- 
tion thereof.     On  the  2d  of  March  1840,  the 
bill   of  review   was  accordingly   filed.      It 
prayed  for  a  review  and  reversal  of  the  said 
decree    as  to  480  dollars,  the  amount  of  the 
said  rents  and  the  interest  thereon,  solely 
on  the  ground  that  it  had  been  decided  in  the 
said  action  at  law   that   the   plaintiff  could 
not  recover  from  the    defendants  therein, 
and    was  not  liable  to  pay   the   said    rents 
which  had   been  decreed    against  him    as 
aforesaid.     The  defendants  to  the  bill  of  re- 
view answered  the  same,  insisting  that  the 
said  decree  was  correct,  and  that  there  was 
no   ground   in   law  or  equity  to  reverse  the 
same.     In  August   1841  the  two  causes,  the 
original  case  and  the  bill  of  review,  came  on 

to  be  heard  together ;  the  latter  on  the 
589      bill,  answer,  replication,  *a  transcript 

of  the  record  in  the  original  chancery 
case,  and  a  transcript  of  the  record  in  the 
action  at  law ;  when  the  court,  being  of 
opinion  that  the  decree  of  November  2d, 
1837,  was  erroneous  in  subjecting  Miller  to 
the  payment  of  480  dollars  for  the  rents, 
&c.  for  which  neither  the  sureties  of  the 
deputies,  Thomas  and  Richard  Watkins, 
were  liable  to  Miller,  nor  he  to  the  devisees 
of  Littleberry  Mosby,  reversed  and  annulled 
the  said  decree,  and  rendered  a  decree  for 
the  balance  thereof,  after  deducting  the 
amount  of  said  rents,  and  for  the  costs  of 
the  plaintiff  in  the  bill  of  review.  Prom 
this  decree  of  August  1841,  the  plaintiffs  in 
the  original  chancery  cause,  who  were  de- 
fendants in  the  bill  of  review,  obtained  an 
appeal ;  and  from  the  judgment  rendered  in 
the  action  at  law,  the  plaintiff  therein  ob- 
tained an  appeal;  which  two  appeals  came 
on  to  be  heard  together,  and  present  very 
nearly  the  same  questions  for  decision,  at 
least  so  far  as  relates  to  the  errors  assigned 
by  the  appellants  respectively. 

Cooke  and  Irving,  for  Mosby's  adm'r 
and  als. 

Rhodes  and  Steger,  for  Jones  and  als. 
S.  Taylor,  for  Mosby's  adm'r  and  Miller. 

MONCURE,  J.,  after  stating  the  case, 
proceeded : 

I  will  first  consider  the  case  of  Mosby's 
adm'r,  &c.  v.  Mosby's  adm'r,  which  is 
the  appeal  from   the  decree  of  August  1841. 

The  main  question  in  this  as  well  as  the 
other  case,  is  as  to  the  liability   of   Miller, 
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as  sheriff  and  committee  administrator,  for  | 
the  rents  of  the  Buckingham  land  received 
by  his  deputies,  Thomas  and  Richard  Wat- 
kins.  Before  that  question  is  decided,  it 
will  be  necessary  or  convenient  to  consider : 
First-  Whether  the  executors,  before  the 
death  of  one  and  the  revocation  of  the 

590  authority  of   the  other,  *were  not  au- 
thorized as  such  to  receive  the   rents 

of  the  said  laud,  and  accountable  therefor 
to  the  appellants  as  residuary  devisees  and 
legatees  under  the  5th  clause  of  the  will? 
That  clause  gives  express  and  absolute 
power  to  the  executors  as  such  to  sell  the 
land.  The  words  of  it  are,  **  Whenever  my 
executors  think  best,  they  shall  sell  my 
land  in  Buckingham  county,  together  with 
all  the  personal  estate  thereto  belonging, 
except,'*  Stc.  There  could  have  been  no 
doubt,  therefore,  as  to  their  liability  for  the 
proceeds  of  a  sale  of  the  land,  if  one  had 
been  made  by  them.  But  what  were  their 
powers  and  liabilities  in  regard  to  the  rent 
of  the  land  in  the  mean  time,  is  the  ques- 
tion now  to  be  considered :  And  that  ques- 
tion depends  upon  whether  the  power  given 
to  the  executors  by  the  will  was  a  naked 
power  to  sell*  or  was  what  is  called  in  law 
a  power  coupled  with  an  interest.  **  Where 
the  devise  is  merely  a  power  to  the  execu- 
tor to  sell,  there  the  heir  may  enter  and 
take  the  profits  until  the  executors  have  sold ; 
and  after  the  sale  the  purchaser  may  enter 
on  the  heir.*'  But  where  the  power  is 
coupled  with  an  interest  in  the  land,  *^the 
heir  cannot  intermeddle  with  it;  and  the 
executors,  after  the  death  ei  the  devisor, 
may  enter  into  the  land  and  take  the  profits 
and  make  sale  according  to  the  devise ;  be- 
cause the  devise  takes  away  the  descent, 
and  vests  the  estate  of  the  land  in  the 
executor."     1  Lfomax  on  Executors  219. 

Many  nice  and  refined  distinctions  have 
been  taken  between  forms  of  devise  which 
have  the  effect  of  conferring  a  naked  power, 
and  those  which  have  the  effect  of  confer- 
ring a  power  coupled  with  an  interest.  The 
ordinary  forms  of  devise  are:  1.  '^I  devise 
my  land  to  my  executors  to  sell;"  or, 
2.  * 'I  devise  my  land  to  be  sold  by  my  execu- 
tors;" or,  3.  **I  devise  that  my  executors 
shall  sell  my  land,"  or  **that  my  land  shall 
be  sold  by  my  executors,"  which  is  the 

591  84me   thing.     The  *first   form  of  de- 
vise has  been  conceded  by  all  to  have 

the  effect  of  giving  an  interest  in  the  land. 
Lord  Coke  thought  that  the  2d  form  had  the 
same  effort.  And  L/ord  Hale  and  Hargrave 
thought  the  3d  form  had  also  the  same  ef- 
fect. But  Sugden  has  clearly  shown  by 
authority,  that  the  opinions  of  Hale  and 
Hargrave,  and  even  of  Coke,  are  unfounded ; 
and  that  all  of  the  above  forms,  except  the 
first,  are  appropriate  to  confer  a  power  only, 
and  not  an  interest  also.  See  Sugden  on 
Pbwcrs,  chap.  3,  |  1,  p.  128-152. 

The  form  of  the  devise  in  this  case  is, 
''that  my  executors  shall  sell  my  land," 
Ac. ;  and  being  the  3d  of  the  above  forms, 
is  appropriate  for  conferring  a  naked 
power. 

But  the.  question   is  always  one  of  inten- 


tion on  the  whole  will ;  and  the  mere  form 
of  the  devise  may  be  controlled  by  the 
context.  In  the  language  of  the  Supreme 
court  of  the  United  States  in  Peter  v. 
Beverly,  10  Peters'  R.  532-564,  the  courts, 
(in  the  American  cases  at  least)  have  gen- 
erally applied  to  the  construction  of  such 
powers  the  great  and  leading  principle 
which  applies  to  the  construction  of  other 
parts  of  the  will,  to  ascertain  and  carry 
into  execution  the  intention  of  the  testa- 
tor. In  the  case  of  Osgood  v.  Franklin, 
2  John.  Ch.  R.  1,  the  question  was  whether 
a  sale  made  by  a  surviving  executor  was 
good;  and  that  question  depended  upon 
whether  the  will  conferred  on  the  executors 
a  naked  power,  or  a  power  coupled  with  an 
interest.  The  form  in  which  the  power  of 
sale  was  conferred  in  that  case,  was  the  3d 
of  the  above  forms;  and  was  appropriate 
for  conferring  a  mere  power  of  sale.  But 
Chancellor  Kent,  while  he  acknowledged 
the  rule  of  the  common  law,  was  equally 
satisfied  that  the  case  was  not  governed  by 
it.  In  the  first  place  he  was  of  opinion  that 
there  was  in  that  case,  '*an  interest  suffi- 
cient to  feed  the  power  and  keep  it  alive  in 

the  hands  of  the  surviving  executors. 
592      *The  executors    were  vested  by    the 

will  with  an  absolute  interest  in  an 
undivided  moiety  of  the  whole  residuary 
estate  on  which  the  power  was  to  operate ; 
and  they  were  also  directed  to  keep  the 
whole  of  this  residuary  estate  as  much  as 
possible  on  interest  or  rents,  for  the  general 
benefit.  This  authority  to  lease,  and  this 
interest  in  the  subject  itself,  must  be  suffi- 
cient to  exempt  the  power  from  thft  char- 
acter of  a  mere  naked  authority  to  a 
stranger.  It  is  not  necessary  that  the  in- 
terest coupled  with  the  power,  should  be  a 
legal  interest.  An  equitable  estate  is  suffi- 
cient, and  is  regarded  in  this  court  as  the 
real  interest ;  nor  does  the  character  of  the 
power  depend  on  the  quantity  of  interest." 
In  the  next  place  he  was  of  opinion  that 
there  was  *^a  trust  charged  on  the  execu- 
tors, in  the  direction  given  to  them  to  dis- 
tribute the  proceeds  of  the  residuary  estate : 
And  according  to  the  settled  doctrine  of  the 
court,  the  trust  does  not  become  extinct 
by  the  death  of  the  trustees.  It  will  be 
continued  in  the  survivor  and  cannot  be 
permitted  in  any  event  to  fail  of  .execution 
for  want  of  a  trustee."  Either  of  these 
grounds  he  considered  sufficient  to  support 
the  sale  made  by  the  surviving  executor, 
and  he  therefore  decided  it  to  be  a  good 
sale. 

The  case  of  Franklin  v.  Osgood  was  car- 
ried to  the  Court  of  errors,  where  the  deci- 
sion of  Chancellor  Kent  was  affirmed  by  a 
large  majority  of  the  court.  14  John.  R.  527. 
Indeed  it  does  not  appear  that  any  of  the 
court  dissented  from  the  principles  of  con- 
struction laid  down  by  the  chancellor.  The 
minority  differed  from  the  majority  in  re- 
gard to  what  was  the  intention  of  the  testa- 
tor, according  to  the  ordinary  rules  of 
construction  applied  to  his  will.  Piatt,  J., 
who  delivered  the  opinion  of  the  majority, 
said,  ''There  is  also  another  class  of  cases 
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which    clearly  show  that  where  the  terms 

made  use  of  in  creating  the  power,  detached 

from    the    other    parts   of  the  will, 

593  confer  merely  a  naked  *power  to  sell, 
yet  the  other   provisions  of  the  will 

evince  a  design  in  the  testator  that  at  all 
events  the  lands  are  to  be  sold  in  order  to 
satisfy  the  whole  intent  of  the  will,  then 
also  the  power  survives.  In  this  latter 
case,  it  is  not  a  naked  power,  in  the  sense 
of  L/ord  Coke's  general  rule,  but  is  coupled 
with  other  trusts  and  duties  which  require 
the  execution  of  the  power  to  sell.'*  And 
although  if  the  testator  had  used  merely 
the  words  of  the  section  by  which  the 
power  of  sale  was  given  in  that  case, 
without  any  qualifying  word  or  depend- 
ent provisions  in  the  will,  he  would  have 
had  no  doubt  that  the  authority  ought  to 
be  construed  strictly;  yet,  looking  ait  the 
whole  will,  and  construing  this  section  in 
connection  with  others,  and  in  reference  to 
all  the  provisions  of  that  instrument,  his 
mind  was  irresistibly  led  to  the  conclusion 
that  it  best  accorded  with  the  intention  of 
the  testator  that  the  power  should  survive 
to  the  only  remaining  executor.  See  also 
the  cases  of  Jackson  v.  Ferris,  15  John. 
R.  346;  and  Lessee  of  Zebach  v.  Smith, 
3  Binn.  R.  69. 

In  the  case  of  Peter  v.  Beverly,  10  Peters* 
R.  532,  the  Supreme  court  unanimously  ap- 
proved the  same  rules  of  construction.  The 
opinion  of  the  court  was  delivered  by  Mr. 
Justice  Thompson,  who  had  delivered  the 
opinion  of  the  minority  of  the  Court  of 
errors  in  the  case  of  Franklin  v.  Osgood. 
And  after  reviewing  the  cases,  he  concludes 
by  expressing  a  very  decided  opinion  that 
the  power  to  sell  given  by  the  will  in  that 
case,  was  a  power  coupled  with  an  interest, 
which  survived  and  might  be  executed  by 
the  surviving  executor,  though  the  form  of 
words  by  which  the  power  was  given  was 
appropriate  for  conferring  a  naked  power. 
The  observations  of  the  court  in  that  case 
are  very  applicable  to  this;  but  being  of 
the  same  character  with  those  I  have 

594  quoted  from  the   case  of  *Franklin  v. 
Osgood,   it   is  unnecessary   to   notice 

them  any  further. 

The  cases  which  I  have  cited  are  entitled 
to  the  greatest  consideration,  having  been 
very  ably  argued,  and  decided  by  judges  of 
great  eminence.  The  rules  of  construction 
announced  therein,  are  reasonable;  and 
will,  I  doubt  not,  be  acted  on  by  most,  if 
not  all,  of  our  American  courts.  See  3 
Greenleaf  *s  Cruise  on  Real  Property,  vol.  6, 
p.  361,  note  1,  where  the  opinion  of  Thomp- 
son, J.,  on  this  subject,  in  Peter  v.  Beverly, 
is  cited  at  length.  See  also  4  Kent  326. 
Then  the  question  in  this  case  is,  whether, 
on  the  principle  of  the  cases  cited,  the 
power  of  sale  was  a  mere  naked  power,  or 
a  power  coupled  with  an  interest?  Did  the 
testator  intend  that  his  executors  should 
merely  have  power  to  sell  this  land,  or  that 
they  should  also,  in  the  mean  time,  hold  it 
for  the  benefit  of  his  residuary  devisees? 
Which  construction  would  be  more  apt  to 
carry  out  the  manifest  object  and  scheme 
of  the  will. 


The  testator  obviously  did  not  design  that 
until  a  sale  of  the  land  it  should  devolve  on 
his  heirs.  He  intended  to  break  the  descent 
and  give  the  land,  with  all  the  other  sub- 
jects embraced  by  the  residuary  clause,  to 
his  residuary  devisees  and  legatees  from  the 
time  of  his  death.  He  did  not  mean  to  put 
it  in  the  power  of  his  executors  to  defer  ad 
libitum  the  period  for  the  enjoyment  of  the 
land  by  the  devisees.  His  object  in  giving 
them  a  discretion  as  to  the  time  of  selling, 
was  to  benefit,  and  not  to  injure,  the  resid- 
uary devisees.  In  the  language  of  Jarman, 
in  his  Treatise  on  Wills,  vol.  1,  p.  540,  **it 
seems  hardly  supposable  that  the  testator 
could  mean  that  the  actual  enjoyment  by 
the  object  of  his  bounty  should  be  liable  to 
be  deferred  for  an  indefinite  period,  by 
difficulties  attending  the  execution  of  the 
trust,  or  the  want  of  activity  in  the  trustees 

in  effectuating  a  conversion.  Topre- 
595      vent  *such  a  consequence,    a  liberal 

construction  has  obtained  in  these 
cases,  and  the  legatee,  until  the  execution 
of  the  trust,  takes  an  interest  in  the  uncon- 
verted property,  corresponding  to  that 
which  he  would  have  been  entitled  to  in  the 
proceeds,  if  the  conversion  had  taken 
place."  The  residuary  devisees,  then, 
were  entitled  to  the  rents  accruing  before 
the  sale  of  the  land.  But  was  it  intended 
that  they  or  his  executors  should  hold  pos- 
session of  the  land  until  the  sale?  I  think 
that  the  words  and  whole  scope  of  the  5th 
clause  of  the  will  show  that  the  executors 
were  intended  to  have  and  hold  possession 
of  the  land  from  the  time  of  the  testator's 
death.  They  were  not  only  to  sell  the  land, 
but  all  the  personal  estate  thereto  belong- 
ing, except  the  slaves,  and  sell  both  at  the 
same  time;  that  is,  whenever  they  might 
think  best:  And  the  money  arising  from 
the  sale,  together  with  all  other  moneys 
remaining  in  their  hands,  (after  the  pay- 
ment of  debts  and  legacies,)  and  three- 
fourths  of  his  slaves  belonging  to  said 
plantation,  and  any  estate  or  property  he 
may  have  failed  to  mention,  were  to  be 
equally  divided  between  his  three  residuaxy 
devisees.  He  did  not  expect  the  devisees 
to  hold  any  of  the  property  jointly,  but  in- 
tended that  all  of  it  should  be  divided,  and 
the3'  should  receive  their  several  portions. 
The  land  he  intended  should,  be  divided  not 
in  kind,  (which  would  probably  have  been 
inconvenient, )  but  by  a  sale  and  division  of 
the  proceeds :  and  though  he  gave  his  exec- 
utors a  discretion  as  to  the  time  of  sale, 
yet  he  doubtless  expected  the  sale  to  be 
made  in  a  short  time,  perhaps  one  or  two 
years  after  his  death,  and  before  a  division 
was  made  of  the  other  property.  He  cer- 
tainly intended  that  his  executors  should 
have  immediate  possession  of  the  slaves 
and  other  personal  estate  belonging  to  the 
land ;  and  why  not  the  land  itself?  especi- 
ally when  the   personal  estate,    except    the 

slaves,  was  to  be  sold  together,  or  at 
5%      the  same  time,  with  the  *land?    Could 

he  have  intended  that  one  hand  should 
hold  the  land,  and  another  the  personal 
property  belonging  to  the  land?    He  seems 
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to  have  contemplated,  as  a  matter  of  course, 
that    his  executors  would  hold   all ;  and    he 
therefore  nses  the  general  language,  *  *  When- 
ever my    executors  think   best   they    shall 
sell/*    &c.     He  certainly  intended   that  his 
executors  should  take  immediate  possession 
of  all  the   Buckingham  land ;  for  he  directs 
them  to  lay  off  150  acres  of  it  as  theymi^ht 
think  proper,  so  as  to  include  the  dwelling 
house;    and   he  expressly  directs  them    to 
hold   that  part   of   the   land,    and    certain 
slaves,  in  trust  for  the  benefit  of  his  daugh- 
ter Mrs.  Bin  ford  during  her  life.     He  gave 
no  direction    in  regard  to  the   holding   of 
the  other  part  of  the  land  in  trust,  because 
he  exx>ect^  it  to  be  shortly  sold.     I  think  it 
is  diflficnlt  to  read   the   will   without  being 
satisfied    that   the    testator    intended,   1st, 
that  his  heirs  at  law  should  have  no  interest 
in  the  land  devised  by  the  5th  clause  of  his 
will ;  2dly ,  that  his  three  residuary  devisees 
should      be  exclusively    interested    therein 
(except  the  150  acres) ;  3dly,  that  his  execu- 
tors   should     take     immediate     possession 
thereof,    and   sell   it  in   a  reasonable    time 
thereafter ;  and  4thly ,  that  they  should  hold 
it  in  the  mean  time,  of  course  for  the  bene- 
fit of   the    residuary  devisees.     It    follows 
that  the  executors  were  authorized  as   such 
to  receive  the  rents  of  the  land,  and  account- 
able therefor  to  the  residuary  devisees. 

It  also  appears  from  the  cases  of  Franklin 
V.  Osgood,  Jackson  v.  Ferris,  and  Peter  v. 
Beverly,  before  cited,  that  two  of  the  exe- 
cutors in  this  case,  being  also  residuary 
devisees,  (one  of  them  in  his  own  right  and 
the  other  in  right  of  his  wife,)  they  had  a 
sufficient  interest  in  the  land  to  feed  the 
power  of  sale,  and  make  it  a  power  coupled 
with  an  interest. 
Secondly.  One  of  the  executors  having 
died,  and  the  authority  of  the  other 
597  having  been  revoked,  before  *the  land 
was  sold, '  was  the  administrator  de 
bonis  non  with  the  will  annexed  authorized 
to  receive,  and  accountable  for,  the  rents 
which  thereafter  accrued? 

At  common  law,  the  proceeds  of  land  di- 
rected by  will  to  be  sold,  were  not  in  any 
case  a  testamentary  subject.  If  the  execu- 
tors were  authorized  by  the  will  to  make 
the  sale,  they  acted  in  relation  to  that  sub- 
ject only  as  trustees.  In  the  language  of 
Green,  J.,  in  Jones  v.  Hobson,  2  Rand. 
483-499,  "It  was  a  trust  superadded  to  the 
office  of  executor  and  not  inseparable  from 
it.  For  even  if  they  refused  the  adminis- 
tration and  to  be  executors,  they  might  still 
execute  the  will  in  relation  to  the  lands; 
and  if  there  were  more  than  one  executor, 
and  one  refused  and  the  other  proved  the 
will,  they  must  both  join  in  the  execution 
of  the  trust.  *'  If  one  refused  to  join,  it  was 
necessary  for  the  parties  interested  to  resort 
to  a  court  of  equity  for  relief.  To  obviate 
this  inconvenience  the  statute  21  Hen.  8,  c. 
4,  was  enacted;  which  in  effect  provided 
that  where  lands  are  willed  to  be  sold  by 
executors,  and  part  of  them  refuse  to  be  ex- 
ecutors, and  to  accept  the  administration 
of  the  will,  all  sales  by  the  executors 
that  accept  such   administration,  shall   be 


as  valid  as  if  all  had  joined.  The  provisipn 
will  be  found  at  length  in  2  Wms.  on 
£x'ors  623.  This  statute  was  in  force  in 
Virginia  until  1785;  when  it  was  enacted 
that  "the  sale  and  conveyance  of  lands 
devised  to  be  sold,  shall  be  made  by  the 
executors  or  such  of  them  as  shall  under- 
take the  execution  of  the  will,  if  no  other 
person  be  thereby  appointed  for  that  pur- 
pose ;  or  if  the  person  so  appointed  shall 
refuse  to  perform  the  trust,  or  shall  die  be- 
fore he  has  completed  it."  12 Hen.  St.  150, 
2  52.  This  was  re-enacted  in  1792,  with 
this  additional  provision:  "but  if  none  of 
the  executors  named  in  such  will  shall 
qualify,  or,  after  they  have  qualified,  shall 
die  before  the  sale  and  conveyance  of  such 
lands,  then,  in  these  cases,    the   sale 

598  *and  conveyance  thereof  shall  be  made 
by  such  person  or    persons  to  whom 

administration  of  the  testator's  estate  with 
the  will  annexed  shall  be  granted."  Rev. 
Code  of  1803,  p.  166,  J  45;  1  Rev.  Code  of 
1819,  p.  388,  {  52.  A.nd  thus  stood  the  law 
from  that  time  until  after  the  period  during 
which  the  transactions  in  this  controversy 
arose.  The  object  of  our  statute  was  to  ex- 
tend the  policy  of  the  statute  of  Hen.  8; 
and  to  render  a  resort  to  a  court  of  chancery 
for  the  appointment  of  a  trustee  unneces- 
sary, by  authorizing  the  duly  qualified  per- 
sonal representative  of  a  testator  to  sell  and 
convey  land  devised  to  be  sold,  unless  some 
other  person  was  appointed  in  the  will  for 
that  purpose,  and  was  willing  to  perform 
the  trust,  and  completed  it  in  his  lifetime. 
It  was  considered  by  the  legislature  that  he 
who  had  the  execution  of  the  will  in  regard 
to  the  personal  estate,  should  have  it  also  in 
regard  to  the  real,  in  the  absence  of  any  di- 
rection in  the  will  to  the  contrary ;  and  would 
be  a  fit  person  for  the  purpose,  whether 
nominated  executor  by  the  will  or  appointed 
administrator  with  the  will  annexed,  by  the 
court  of  probate.  This  I  think  is  the  true 
view  of  the  statute ;  and  though  it  is  imper- 
fectly penned,  and  does  not  reach  by  its 
letter  some  of  the  cases  coming  within  its 
spirit,  it  ought  to  to  be  construed  according 
to  its  spirit.  The  statute  does  not  reach 
by  its  letter  the  case  under  consideration. 
It  authorizes  an  administrator  with  the  will 
annexed  to  sell  and  convey,  if  none  of  the 
executors  shall  qualify  or  after  they  have 
qualified  they  shall  die  before  the  sale  and 
conveyance.  Whereas,  in  this  case,  the 
executors  qualified,  and  one  only  died,  the 
other  having  been  removed  from  his  office 
before  the  sale.  But  nothing  can  be  clearer 
than  that  this  case  is  within  the  meaning 
and  spirit  of  the  statute.  The  nomination 
of  the  executor  is  not  sufficient ;  he  must 
qualify.  For  the  same  reason  his  qualifica- 
tion ought  to  continue  until  after  the 

599  sale.     The  revocation  *of  his  author- 
ity places  him  in  the  same    situation 

he  would  have  been  in  if  he  had  never 
qualified ;  or  is  the  same  thing  in  effect,  as 
if  he  had  died  before  the  sale.  Why  should 
there  be  any  more  necessity  for  resorting 
to  a  court  of  equity  to  appoint  a  trustee  in 
one  case  than  in  the  other?    Why  would  not 
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the  admin iatrator  with  the  will  annexed  be 
as  fit  a  trustee  in  the  one  case  as  the  other? 
The  Stat,  of  27  Hen.  8  has  received  a  liberal 
construction.  Upon  it  Lord  Coke  observes, 
that  althoug'h  the  letter  of  it  extend  only 
to  cases  where  executors  have  a  power  to 
sell,  yet  being  a  beneficial  law,  it  is  by 
construction  extended  to  cases  where  lands 
are  devised  to  executors  to  be  sold.  Coke 
Ivitt.  113,  a;  2  Wms.  on  Ex'ors  624.  For 
various  instances  in  which  our  statute 
would  probably  receive  a  liberal  construc- 
tion, see  1  Lromax  on  Ex'ors  364-7,  {  18,  21, 
22.  See  also,  Brown  v.  Armistead,  6  Rand. 
594.  That  the  legislature  passed  an  act  in 
1840,  (Acts  of '3^*40  p.  49,)  expressly  de- 
claring that  if  an  executor,  by  reason  of 
his  removal  from  office  from  any  other 
cause,  be  disqualified  to  make  sale  and  con- 
veyance of  lands  devised  to  be  sold,  the 
same  shall  be  made  by  the  administrator 
with  the  will  annexed,  does  not  show  that 
the  former  statute  did  not,  by  its  spirit, 
embrace  the  same  cases  for  which  that  act 
was  intended  to  provide.  The  former 
statute  had  not  been  judicially  construed  to 
embrace  the  case  provided  for  by  the  latter ; 
which  was  therefore  passed  out  of  abundant 
caution.  The  stat.  1  Rev.  Code  389,  2  58, 
declaring  that  an  administrator  should  not 
be  compelled  to  make  distribution  without 
a  refunding  bond  had  been  extended  by 
judicial  construction  to  executors.  Shep- 
pard's  ex'or  V.  Starke,  3  Munf.  29-41;  and 
yet  by  the  act  of  1823,  the  case  of  execu- 
tors was  expressly  provided  for.  That  a  dis- 
cretion is  given  to  the  executors  in  this 
case   to  sell,  ^  ^whenever  they  might  think 

best,"  is  not  inconsistent  with  the 
600      power  of  the  *admini8trator  with  the 

will  annexed  to  make  the  sale :  Brown 
V.  Armistead,  6  Rand.  594,  is  decisive  upon 
that  subject. 

I  therefore  think  the  administrator  with 
the  will  annexed  was  authorized  to  sell  and 
convey  the  land;  and  being  authorized  to 
do  that,  he  was  authorized  to  hold  the  land 
and  receive  the  rents  and  profits  until  the 
sale.  The  will  created  but  one  trust  in  re- 
gard to  the  land,  which  I  have  endeavored 
to  show  was  a  trust,  not  only  to  sell  it,  but 
in  the  mean  time  to  rent  it  out  and  receive 
the  rents.  This  entire  trust  devolved  on 
the  executors  during  the  existence  of  their 
authority ;  and  must,  if  any  part  of  it,  de- 
volve on  the  administrator  with  the  will 
annexed,  not  having  been  completed  by  the 
executors,  and  their  authority  having 
ceased.  The  statute  never  contemplated  a 
division  of  the  trust,  and  an  apportionment 
of  it  between  the  administrator  with  the 
will  annexed  and  a  trustee  appointed  by  a 
court  of  chancery.  While  it  was  intended 
to  save  parties  from  the  delay  and  expense 
of  resorting  to  a  court  of  chancery  for  the 
appointment  of  a  trustee  to  sell  the  land,  it 
could  not  have  been  intended  to  subject 
them  to  the  same  delay  and  expense  for 
the  purpose  of  obtaining  the  appointment 
of  a  trustee  to  hold  the  land  and  receive  the 
rents  until  the  sale.  The  statute  having  ex- 
pressly conferred  on  the  administrator  with 


the  will  annexed  the  principal  power  to  sell 
and  convey  embraced  in  the  trust  created 
by  the  will,  the  power  to  hold  and  rent  oat 
the  land  in  the  mean  time  embraced  in  the 
same  trust,  would  seem  to  pass  as  a  mere 
incident  to  the  former. 

If  what  has  been  said  is  well  founded,  the 
plain  result  is  that  Miller  is  liable  as  sher- 
iff and  committee  administrator  for  the 
rents  of  the  Buckingham  land  received  by 
his  deputies  Thomas  and  Richard  Watkins. 

The  statute  of  1819,  which   governs   this 
case,  expressly  declares  that  a  sberiflT 

601  to  whom  an  estate  is  ^committed   for 
administration,  shall  be,  to  all  intents 

and  purposes,  the  administrator,  &c.  and 
be  entitled  to  all  the  rights,  and  bound  to 
perform  all  the  duties  of  such  administra- 
tor. 1  Rev.  Code  391,  {  67.  That  such 
sheriff  is  bound  to  complete  the  administra- 
tion of  his  decedent's  estate,  notwithstand- 
ing the  expiration  of  his  office  before  such 
completion;  that  he  may  administer  the 
estate  by  deputy,  and  as  well  after  as  before 
such  expiration ;  that  he  is  responsible  for 
the  acts  and  defaults  of  his  deputy  in  the 
administration,  and  that  such  responsibility 
extends  to  the  fund  arising  from  the  real  as 
well  as  the  personal  estate,  are  propositions 
which  have  been  well  settled  by  this  court 
in  Coke  v.  Harrison,  3  Rand.  494;  Dabney*s 
adm*r  v.  Smith's  legatees,  5  I^eigh  13;  and 
Douglass  V.  Stump,  Id.  392.  The  two  last 
were  cases  which  arose  under  the  statute 
of  1792,  Rev.  Code  of  1803,  p.  167,  {  61 ;  under 
which  the  sheriff  was  not  '4o  all  intents 
and  purposes  the  administrator,"  but  ad- 
ministered the  estate  under  the  direction 
of  the  court,  and  on  different  principles 
from  those  which  governed  an  ordinary 
administration.  It  may  be  remarked  here, 
that  the  statute  of  1792  tends  to  show  that 
the  legislature  contemplated  and  intended  as 
a  general  rule  that  the  administrator  with 
the  will  annexed  should  sell  land  directed 
by  will  to  be  sold.  It  provided  that  the  court 
should  order  the  sheriff  to  take  the  estate 
into  his  possession,  and  sell  so  much  as  the 
payment  of  debts  should  make  necessary,  or 
as  should  be  perishable,  or  be  directed  by 
will  to  be  sold ;  and  declared  all  sales  and 
conveyances  bona  fide  made  by  the  sheriff 
or  his  deputies,  or  other  officer,  in  conse- 
quence of  such  order,  should  be  as  effectual 
to  the  purchasers  as  if  they  had  been  made 
by  the  decedent  in  his  lifetime.  By  the 
succeeding  section  **all  sales  and  convey- 
ances of  lands  theretofore  bona  fide  made  by 
a  sheriff  or  other  officer,  under  any  order  of 
court   where   the   lands   had  been  de- 

602  vised  to  be  sold,  and  the  ^executor 
had  refused  to  act,  were  thereby  con- 
firmed and  made  effectual  against  all  per- 
sons claiming  under  the  testator."  See 
what  is  said  in  regard  to  the  construction 
of  this  statute  in  Douglass  v.  Stump,  5 
Leigh  392.  The  statute  of  1819  uses  the 
same  language  with,  that  of  1792,  in  provid- 
ing that  the  court  shall  order  the  sheriff  to 
take  the  estate  into  his  possession ;  then 
dropping  the  language  of  that  statute,  it 
proceeds  to  declare  that  such  sheriff  shall 
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thereupon  be  to  all  intents  and  purposes  the 
administrator,  &c.     The  section  confirming 
sales  and  conveyances  of  lands  before  made 
by  a  sheriff,  was  retained  in  the  statute   of 
1819.    The  legislature  hardly   intended    by 
the  alteration    made  by  the  statute  of  1819, 
to  diminish  the   authority  of  the  sheriff  in 
regard  to  the  sale  of  land  directed   by   will 
to  be  sold ;  but  doubtless  supposed  that  such 
authority     would    l>e     fully    preserved    by 
the  declaration  that  the    sheriff  should,    to 
all  intents  and  purposes,  be  administrator 
with  the  will  annexed.     Both   statutes   au- 
thorized the  court  to  order  the  sheriff  to  take 
the  estate  into   his  possession.     The  word 
estate  in  the  former  statute  clearly  embraced 
the  real  estate  directed  by  will  to   be   sold ; 
and  the  same  word  in  the  latter  statute  was 
no  doubt  intended  to  have  the  same   mean- 
ini^.    See  1  Lomax  on  Bx'ors,  p.  367,   {  23. 
There   is   another   principle  on    which  I 
think  Miller  is  liable  for  the  rents  received 
by  his  deputies :  And  that  is  that  'a  sheriff 
is  liable  civi liter,  though  not  criminaliter, 
for  all  the  acts  of  his  deputies,  colore  ofiScii. 
The    doctrine  applicable   to    the   ordinary- 
relation  of  principal  and  agent,  or   master 
and  servant,  renders  the  principal  or  master 
liable  for  the  misfeasances  and  negligences 
of  his  agent  or  servant,  in  all  cases  within 
the  scope  of  the  agency  or  employment. 
Story  on  Agency,  {  308.     The  former  is  not 
liable  for  the  torts  or  negligences  of  the 
latter  in  any  matters  beyond  the  agency 
or  employments,    unless  he  has  ex- 
603     pressly  authorized  *them  to  be  done, 
or  subsequently  adopted  them  for  his 
own  use  and  benefit.     Hence  it  is,  that  the 
former  is  never  liable  for  the  unauthorized, 
wilful  or  malicious  act  or  trespass  of   the 
latter.    Id.  ^  456.     And  even  in  cases  within 
the  scope  of   the   agency   or  employment, 
though  the  agent  or  servant  may  be  a  tres- 
passer, and  liable  in  an  action  of  trespass, 
the  principal  or  master  is  not ;  but  is  liable 
only  in  an  action  on  the  case  for  the   dam- 
age conseqtential    from  his  employing   an 
unskillful   or  negligent  agent  or  servant. 
McManns  v.  Cricket,  1  JByast's  R.  106.     But 
on  principles  of  public  policy,  the  liability 
of  a  sheriff    for  his  deputy  is  much  more 
extensive.     The    acts  and  defaults  of  the 
deputy,  colore  ofiicii,  are  considered  in  law 
as  the  acts  and  defaults  of  the  sheriff,   who 
is  liable  therefor  in  the  same  form  of  action 
as  if  they  had  been  actually  committed  by 
himself.     He  cannot  be   imprisoned  or  in- 
dicted, but  may  be  fined  for  the  conduct  of 
his  deputy.     Woodgate  v.  KnatchbuU,   2  T. 
R.  156.     In    Saunderson  v.   Baker,   3  Wils. 
R.  309,  it  was  decided  by  the  court  of  com- 
mon pleas  as  long  ago  as  1772,  that  trespass 
▼i  et  armis,  lies  against  a   sheriff   for   the 
act  of  his  bailiff  in  taking  the  goods  of  A. 
instead  of  the  goods   of  B.  under   a   fi.    fa. 
Blackstone,    justice,    *^  thought  the  sheriff 
was  answerable  in  an  action  of  trespass  vi  et 
armis  for  the   act   of  his  ofi&cer,    the    law 
looking  upon  the  sheriff  and  all  his  officers 
as  one  person ;  he  is  to  look  to  his   ofiScers 
that  they  do  their  duty;  for  if  they   trans- 
gress, he  is  answerable  to  the  party  injured 


by  such  transgression,  and  his  ofBcers  are 
answerable  over  to  him.  There  is  a  differ- 
ence between  master  and  servant;  but  a 
sheriff  and  all  his  ofiScers  are  considered  in 
cases  like  this,  as  one  person."  The  prin- 
ciple thus  laid  down  b3'  Blackstone,  has 
been  approved  and  followed  in  the  subse- 
quent Knglish  cases.  Crowder  v.  Lrong,  15 
Eng.  C.  L.  R.  309;  Smart  v  Hutton,  28  Id. 
367;  Raphael  v.  Goodman,  35  Id.  455. 
In    Smart    v.    Hutton,    the   sheriff's 

604  *oflQcer  arrested   a  defendant  under  a 
fi.  fa.  and  carried  him  to  jail,   where 

he  remained  about  20  days.  Trespass  for 
assault  and  false  imprisonment  was  brought 
against  the  sheriff.  His  counsel  argued 
that  '*  there  must  be  some  limit  to  the  doc- 
trine that  the  sheriff  is  in  all  casea  to  be 
identified  with  his  ofiicer.  The  officer  in 
this  case  acted  entirely  without  authority 
from  the  sheriff,  and  with  the  grossest 
ignorance. "  But  the  Court  of  king's  bench 
unanimously  decided  that  the  action  was 
sustainable.  The  same  principle  has  been 
approved  and  followed  in  Massachusetts. 
Campbell  v.  Phelps,  17  Mass.  R.  246; 
Knowlton  v.  Bartlett,  1  Pick.  R.  271.  Also 
in  New  York,  Walden  v.  Davison,  15  Wend. 
R.  575.  In  the  case  in  1  Pickering,  the 
court  said :  '*If  the  act  from  which  the  in- 
jury resulted  was  an  ofiicial  act,  the  au- 
thorities are  clear  that  the  sheriff  is 
answerable ;  if  it  was  not  an  ofiicial  but  a 
personal  act,  it  is  equally  clear  that  he  is 
not  answerable.  But  an  official  act  does 
not  mean  what  the  deputy  might  lawfully  do 
in  the  execution  of  his  office;  if  so,  no 
action  would  ever  lie  against  the  sheriff  for 
the  misconduct  of  his  deputy.  It  means, 
therefore,  whatever  is  done  under  color,  or 
by  virtue  of  his  office."  In  this  case  ** there 
is  no  doubt  that  he  professed  to  act  as  an 
officer,  and  that  he  made  the  plaintiff  be- 
lieve that  he  was  so  acting."  The  same 
in  substance,  is  said  in  the  case  in  15  Wen- 
dell. But  the  principle  has  no  where  been 
more  fully  sanctioned  than  in  our  own  state. 
White  V.  Johnson,  1  Wash,  159;  James  v. 
McCubbin,  2  Call  273;  Moore's  adm'r  v. 
Dawney*  3  Hen.  and  Munf.  127.  In  James 
V.  McCubbin,  a  deputy  drove  one  man's 
propert3'  on  the  land  of  another,  in  order 
that  he  might  levy  a  distress  warrant  on 
it;  which  he  accordingly  did.  Trespass 
vi  et  armis  was  brought  against  the  sheriff 
therefor,  and  was  unanimously  sustained 
by  the  court.  Certainly  no  act  of  the  deputy 
could  have  been  more  willful  or  unau- 

605  thorized  *tban  this.     But  it  was  done 
by   color  of  his  office,    and  the  sheriff 

was  therefore  held  liable.  In  Moore's 
adm'r  v.  Dawney,  as  in  Saunderson  v. 
Baker,  and  Campbell  v.  Phelps,  before 
cited,  one  man's  property  had  been  taken 
under  an  execution  against  another,  and 
the  sheriff  was  held  responsible  in  tres- 
pass. It  may  be  proper  to  notice  the  case  of 
the  United  States  v.  Moore's  adm'r,  2 
Brock.  R.  318,  which  might  seem  to  be 
opposed  to  the  principle.  But  the  receipt  of 
the  money  by  the  deputy  marshal  in  that 
case,  being  on  the  service  of   the   original 
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process  and  not  under  execution,  was  with- 
out color,  and  probably  without  pretence  of 
authority,  and  he  could  only  have  acted  in 
receiving  it,  as  the  agent  of  the  defendant. 

Now  let  us  see  if  this  well  settled  prin- 
ciple be  not  applicable  to,  and  decisive  of, 
the  question  under  consideration. 

By  an  order  of  the  County  court  of  Pow- 
hatan, the  authority  of  Benjamin  Mosby  as 
executor  was  revoked,  and   he  was  directed 
forthwith    t6   deliver    the    unadministered 
estate   of   the    testator   into  the  hands  of 
Thomas  Miller,  sheriff  of  Powhatan  county, 
for   administration ;   and    the   said   sheriff 
was  directed  to  take  the  said  estate  into  his 
possession  and  administer  the  same  accord- 
ing t6  law  and   the    will  of  said  testator. 
In  obedience  to  this  order  Benjamin  Mosby 
delivered  the  unadministered  estate,  includ- 
ing the  land,  to  Thomas  Watkins,  the  prin- 
cipal deputy,  who,  a  few  months  thereafter, 
to  wit,  on  the  20th  of  December  1824,  pub- 
licly told  the  perishable  property,  and  rented 
and  hired  out  the   land   and   slaves  for  the 
ensuing   year;  and    continued    to  rent  and 
hire  them  out  until  his  death  in  1827,  when 
Richard    Watkins,    another  deputy  of  said 
Miller,    look   possession    of  said  land  and 
slaves,  and  continued  to  rent  and  hire  them 
out,  and  received  the  rents  and  hires  during 
the   years   1828,    1829,    1830  and   1831,  and 
until  the  authority  of  said  Miller  was 
606      revoked     *atid     administration     was 
granted    to    said    Benjamin    Mosby, 
who  then  came  again   into  the   possession 
of  said   land   and  slaves.     A  list  of  sales, 
rents  and  hires  of  the  said  estate,  while  it 
was  in  the  hands  of  said  Thomas  Watkins, 
was    made   out   in   his  handwriting ;  and  a 
list  of  rents  and  hires  of  the  estate,  while 
in  the  hands  of  the  said  Richard,  was  made 
out    in    his    handwriting.     In  the  account 
which  was  settled    in  ^  this  case  of  the  ad- 
ministration   of   said   Miller   on    the    said 
estate,    the   estate   was  credited    with  the 
rents,  and   charged  with   the  taxes,  which 
annually  accrued  on   the  land,  and  no  ob- 
jection  was  made   thereto  by  him ;  but  on 
the   contrary,    he,    in    effect,   admitted  the 
propriety  thereof  by  desiring  that  the  ac- 
count should  be  taken   separately   as  to  the 
said  two  deputies,  so  as  to  show  what  each 
was  accountable  for  to  him.     An  adminis- 
tration account  had  been  previously  settled 
before    commissioners    in    the    county    in 
which  the  same  credits  and  charges  of  rents 
and  taxes  were  doubtless  made ;  though  that 
account  is  not  a  part  of  the  record,  but  is 
merely  referred  to  therein. 

These  facts  conclusively  show  that 
Thomas  and  Richard  Watkins  took  posses- 
sion of  the  land,  rented  it  out,  and  received 
the  rents,  under  color  of  their  office  of  dep- 
uty sheriff;  and,  whether  they  were  author- 
ized as  deputies  to  do  so  or  not,  their 
principal  is,  I  think,  clearly  bound  for  the 
rents  according  to  the  principle  and  the 
authorities  before  stated.  Suppose,  under 
the  order  to  take  possession  of  the  unad- 
ministered estate,  they  had  taken  posses- 
sion of  the  slave  of  a  stranger  and  hired  it 
out  as  part  of  that  estate ;  would   not  their 


principal  have  been  liable  for  the  hires  re- 
ceived by  them  to  the  owner  of  the  slave? 
That  would  in  all   respects  havQ  been  like 
the  case  of  one  man's  property  being  taken 
under   an    execution    against   another;    in 
which  the  sheriff  has,  over  and  over  again, 
been    held  responsible  for  the  act  of 
607      his  *deputy.     What  difference  can  it 
make  if,  instead  of  taking  and  hiring 
out  the  slave,  they  have   taken  and  rented 
out   the   land   of   a  stranger,   will  not  the 
sheriff   be   as  much   bound  for  rent  in  the 
one   case   as   he   would   be   for  hire  in  the 
other?    If  the  deputies  in  taking  possession 
of  the  land  had  acted  not  only  without  au- 
thority, but  with  the  grossest  ignorance  of 
their  powers  and  duties,    the  sheriff  would 
have   been   liable  according  to  the  case  of 
Smart  v.  Hutton,  before  cited.     Or  if,  even 
so  doing,  they  had  knowingly  violated  their 
duty  and  committed  a   willful .  trespass,  he 
would    have  been   liable,    according  to  the 
case  of  James  v.    McCubbin,    before    cited. 
A   fortiori,    he    is   liable  in   this  case,  in 
which,  if  the  deputies  were  not  authorized 
b3'  law  to  take   possession  of  the  land  and 
rent  it  out,  they  at  least  acted  bona  fide  in 
so  doing,  and  all  parties  concerned,  includ- 
ing even  the   court   that  decided   the  case, 
as  at  first  advised,  seem  to  have  been  under 
the  impression  that  they  were  so  authorized. 
But  whether  I  be  right  or  wrong  in  the 
views  I  have  already  taken  of  the  case,  was 
not  the  final  decree  of  the  2d  of  November 
1837   conclusive   against  -the  sheriff?    And 
was  not  the  decree  of  the  8th  of  November 
1842  on  the  bill  of  review  erroneous  in  set- 
ting the   former  aside?    The  original  bill 
charged  that  the  sheriff  or  his  deputies  had 
received  the  reilts,  &c.,  and  that  the  sheriff 
was  accountable  therefor  to  the  complain- 
ants.    The  answer  of  the  sheriff  admitted 
that  the  rents,    &c.,  had   been   received  by 
his  deputies,  and  did  not  deny  his  account- 
abilit3'  therefor ;  but  on  the  contrary  stated 
that  he  had  no  objection   to  a  settlement  of 
the   administration    account,    and    desired 
that   the  commissioner  should  be  directed 
so   to    state  the    account    as   to   show    the 
amount  of  rent,  &c.,  received  by  each  of  his 
deputies.     The   rents  were  accordingly  in- 
cluded  in    the    account,    and   no  exception 
being  taken  to  the  commissioner's   report, 
the     same     was     confirmed,    and    a 
608      *final  decree  rendered  thereon.     Cer- 
tainly the  report  could  not  for  the  first 
time  be  objected    to   in   this  court  on  the 
ground  that  the  rents  were  included  in  the 
account.      '*  Reports   which   are    erroneous 
upon  the  face  of   them,    although   not   spe- 
cially excepted  to  prior  to  the  hearing,  may 
perhaps  be  objected  to  at  the  hearing  or  in 
the   appellate   court.     But    it   is  clear  that 
reports  not  excepted  to  cannot  be  impeached 
before  an  appellate  court  in  relation  to  mat- 
ters which  may  be   affected   by  extraneous 
testimony."    2 Rob.  Pr.  383,  citing  White's 
ex'ors  V.  Johnson,    2  Munf.    285,   and  other 
cases.    In  the  case  of  Foreman  v.   Murray, 
7  Leigh  412,    which    was   a   suit  by  a  ward 
against  a  guardian  for  a   settlement  of  the 
guardianship  account,  the  bill  insisted  that 
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the  ^ardian  should  be  charfired  with  inter- 
est which  he  bad  not  actually  received,  and 
the  guardian,  by  his  answer,  contested  the 
charge;  but  he  filed  no  exception  to  the  ac- 
count reported  by  the  commissioner,  which 
made  the  charge  of  interest,  and  was  the 
foundation  of  the  decree  against  the  guard- 
ian. It  was  held  to  be  too  late  in  the  ap- 
pellate court  to  object  to  the  decree  on  this 
ground.  Now  if  the  sheriff  be  not  liable 
for  the  rents  received  by  his  deputies  in 
this  case  on  the  ground  that  they  were  au- 
thorized to  receive  them  virtute  officii,  nor 
even  upon  the  ground  that  they  received 
them  colore  officii ;  yet  I  think  there  can  be 
DO  doubt  of  his  liability  if  they  received 
them  by  his  authority,  express  or  implied. 
If  the  record  does  not  itself  show  that  the 
lents  were  received  by  the  deputies  by 
anthority  of  the  sheriff,  the  fact  may  have 
been  shown  to  the  satisfaction  of  the  com- 
miaaioner  by  extraneous  testimony;  and, 
on  an  appeal  from  the  decree  upon  the  re- 
port without  exception,  would  be  presumed 
to  have  been  so  shown.  The  same  princi- 
ple applies  to  a  bill  of  review  for  error  ap- 
parent on  the  face  of  the  decree ;  of  which 
nature  was  the  bill  of  review  in  this  case. 
And  I  can  conceive  of  no  reason  which 
609  would  authorize  *the  presumption  in 
the  one  case  and  not  in  the  other. 
I  am  therefore  for  reversing  the  decree  of 
the  8th  of  November  1842,  with  costs,  and 
dismissing  the  bill  of  review  with  costs. 

I  will  now  consider  the  case  of  Miller  v. 
Jones,  &c.,  which  is  the  appeal  from  the 
judgment  in  the  action  at  law  brought  by 
the  sheriff  ag'ainst  the  surviving  obligors 
in  the  bond  of  his  deputy  Thomas  Watkins. 
The  error  assigned  by  the  appellant  is, 
that  the  court  instructed  the  jury  that  the 
plaintiff  in  the  action,  as  administrator 
aforesaid,  was  bound  to  rent  out  the  land, 
bat  is  not  in  law  liable  to  the  devisees  for 
the  rents,  and  had  no  right  to  recover  them 
from  the  defendants  in  the  action. 

I  have  already  endeavored  to  show  not 
only  that  the  plaintiff  was  bound  to  rent 
ont  the  land,  but  that,  whether  so  bound 
or  not,  he  is  liable  to  the  devisees  for  the 
rents  received  by  his  deputies.  It  now  only 
remains  to  be  considered  (at  least  in  re- 
gard to  the  above  assignment  of  error) 
whether  the  defendants  are  liable  over  to 
the  plaintiff  for  the  said  rents  which  have 
been  recovered  of  him  by  said  devisees? 

That  the  deputies  themselves  or  their 
representatives  are  liable  over  to  the  plain- 
tiff for  the  rents  received  by  them  respec- 
tively, will  not,  I  suppose,  be  disputed; 
and  the  only  question  then  is,  whether  the 
ioreties  in  the  bond  are  liable.  Thomas 
Watkins  farmed  the  office  of  sheriff  from 
Miller  for  the  two  years  of  his  sheriffalty ; 
uid  was,  by  himself  or  his  assistant  depu- 
ties, to  perform  all  the  duties  of  the  office 
of  sheriff  during  that  period ;  and  was  to 
give  to  Miller,  at  each  period  of  his  quali- 
fication as  sheriff  and  of  said  Thomas' 
qualification  as  deputy,  a  bond  with  such 
secarity  as  Miller  might  approve,  and  in  a 
penalty  equal  to  the  whole   penalties  of  the 


bonds  required  of  Miller  as  sheriff, 

610  conditioned  for  the  faithful  ^discharge 
of  all  the  duties  of  sheriff  during  the 

continuance  of  said  Miller  in  office,  and 
for  his  indemnity  against  all  losses  or  dam- 
ages which  he  might  sustain  or  be  liable 
for  in  consequence  of  any  failure  or  mis- 
conduct of  said  Thomas  as  deputy,  or  of 
any  other  person  who  might  be  employed 
by  said  Thomas  at  any  time  to  assist  him 
in  the  execution  of  the  duties  aforesaid. 
Thomas  and  Richard  Watkins  qualified  as 
deputies  for  each  year  of  the  sheriffalty ; 
the  latter  having  qualified  at  the  instance 
of  and  to  assist  the  former  as  aforesaid. 
The  bond  on  which  the  action  was  brought 
was  the  bond  of  said  Thomas  and  his  sure- 
ties for  the  first  year  of  the  sheriffalty,  and 
conforms  to  his  agreement  with  the  sheriff 
aforesaid,  both  as  to  penalty  and  condition ; 
and  contains,  besides,  similar  specific  con- 
ditions to  those  which  were  contained  in 
the  three  official  bonds  of  the  sheriff.  The 
estate  of  L/ittle berry  Mosby  was  committed 
to  the  said  sheriff  for  administration  during 
the  first  year  of  his  sheriffalty,  and  while 
said  Thomas  and  Richard  were  his  deputies, 
to  wit,  on  the  21st  of  August  1824.  It  be- 
came then  the  duty  of  the  sheriff  to  com- 
plete the  administration,  whether  before  or 
after  the  termination  of  his  office.  Thomas 
Watkins  having  farmed  the  office  for  that 
year,  he  and  his  assistants  were  bound  to 
perform  that  dutj*.  And  the  bond  being 
expressly  conditioned  for  the  faithful  dis- 
charge of  all  the  duties  of  the  office,  and 
for  the  indemnity  of  the  sheriff  as  afore- 
said, the  liability  of  the  obligors,*  as  well 
sureties  as  principal,  to  the  sherifjp  for  the 
rents  received  by  his  deputies  and  recovered 
of  him  as  aforesaid,  seems  to  follow  as  a 
necessary  consequence. 

But  it  is  argued  by  the  counsel  for  the 
appellees  that  as  the  estate  was  committed 
to  the  sheriff  for  administration  prior  to 
the  act  of  February  16,  1825,  Sup^  Rev. 
Code  215,  the  sureties  of  the  executors 
would  not  have  been   responsible  for 

611  rents    received   by    *the    latter;    and 
that  the  sureties  of   the  sheriff  or  his 

deputies  are  therefore  not  responsible  for 
the  rents  received  by  them.  I  think  this  is 
a  non  sequitur.  The  sureties  of  the  execu- 
tors would  not  have  been  bounds  because 
the  condition  of  executorial  bonds  did  not 
extend  to  land  devised  to  be  sold  uiitil  after 
the  passage  of  that  act.  And  it  was  deter- 
mined by  this  court,  in  Jones  v.  Hobson, 
2  Rand.  488,  which  was  decided  in  1824, 
just  before  the  passage  of  the  act,  *'that 
the  proceeds  of  land  devised  to  be  'sold  are 
not,  and  never  were,  a  testamentary  sub- 
ject ;  that  executors  hold  such  proceeds  not 
in  their  character  of  executors,  but  as  trus- 
tees; that  the  literal  terms  of  the  executor's 
oath  and  bond  bind  him  only  in  relation  to 
the  goods,  chattels  and  credits  of  his  tes- 
tator; that  there  is  nothing  in  our*  legisla- 
tion on  this  subject  which  indicates  an 
intention  that  the  obligation  should  have  a 
greater  extent,  but  the  contrary ;  and  that 
the  sureties  of  an  executor   are  not  respon- 
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sible  for  the  proceeds  of  lands  sold  by  him." 
Prior  to  that  decision  the  general  under- 
standing^ of  the  country  was  probably  other- 
wise; and  in  a  few  months  thereafter  the 
act  of  February  1825  was  passed.  But  the 
condition  of  the  bond  of  the  deputy  and  his 
sureties,  on  which  the  action  was  brought 
in  this  case,  is  for  the  faithful  performance 
of  all  the  duties  of  the  office,  and  for  the 
indemnity  of  the  sheriff  against  all  losses 
or  damages  which  he  might  sustain  or  be 
liable  for,  in  consequence  of  any  failure  or 
misconduct  of  the  said  deputy  or  any  of  his 
assistants.  Therefore,  if  it  was,  as  I  have 
endeavored  to  show,  the  official  duty  of  the 
sheriff  to  rent  out  the  land  until  the  sale; 
or  even  if  the  rents  were  received  by  the 
deputies  colore  officii,  though  without  legal 
authority,  and  the  sheriff,  as  I  have  also 
endeavored  to  show,  was  on  that  ground 
liable  therefor  to  the  devisees,  it  follows 
necessarily  that  the  obligors  in  the  said 
bond  are  bound  thereby  to  the  sheriff 

612  for  the  rents  *which  have  been  recov- 
ered  against   him   by    the   devisees. 

There  is  nothing  in  Jones  v.  Hobson,  2 
Rand.  488,  nor  in  Boyd's  ex'ors  v.  Boyd's 
heirs,  3  Gratt.  113,  which  can  affect  this 
case,  in  my  view  of  it ;  for,  according  to 
that  view,  it  is  a  matter  of  indifference 
whether  the  land  be  regarded  as  a  testa- 
mentary or  as  a  trust  subject ;  or  whether 
the  sheriff,  in  relation  thereto,  be  regarded 
as  an  administrator  with  the  will  annexed, 
or  as  a  trustee.  In  either  case  the  obligors 
in  the  bond  are  liable.  See  Douglass'  ex'or 
V.  Stump,  5  L/eigh  392.  I  cannot  conceive 
on  what  ground  their  liability  can  be  de- 
nied, if  it  be  admitted,  as  I  think  has  been 
established,  that  the  duty  of  collecting  these 
rents  devolved  upon  the  sheriff,  that  he  had 
a  right  to  perform  this  duty  by  deputy,  and 
that  for  the  default  of  his  deputy  in  respect 
thereto  he  is  responsible.  Why  should  he 
not  be  indemnified  against  the  consequences 
of  that,  as  well  as  any  other  official  default 
of  his  deputy?  He  might,  and  in  common 
prudence  ought  to  have  required  such  in- 
demnity. Whether  it  was  given  or  not, 
must  be  determined  by  a  reference  to  the 
bond  of  the  deputy ;  and  on  referring  to 
that  we  see  that  it  uses  the  broadest  possi- 
ble language,  and  provides  for  indemnity 
against  every  official  default  whatever. 

Surely  it  cannot,  with  any  plausibility 
be  argued,  that  the  legislature  in  declaring 
that  the  sheriff  (to  whom  an  estate  is  com- 
mitted for  administration,)  '*  without  being 
required  to  give  any  other  bond  or  security 
than  he  may  have  already  given,  or  to  take 
any  other  oath  of  office  than  he  hath  before 
taken,  shall  be  to  all  intents  and  purposes 
the  administrator,"  &c.,  intended  to  impose 
any  limitation  on  the  broad  terms  of  the 
sheriff's  bond  in  regard  to  the  administra- 
tion of  estates,  and  confine  them  to  those 
subjects  to  which  the  narrower  terms  of 
executorial  and  administration  bonds  ex- 
tended.    Such    a   construction    would 

613  be    forced   *and   unreasonable.      The 
legislature    intended    to    make    these 

new   administration   duties,  whether  in  re- 


gard to  real  or  personal  estate,  a  part  of 
the  duties  of  the  office  of  sheriff,  the  per- 
formance of  which  is  secured  by  bis  official 
bond  and  oath ;  and  therefore  when  these 
new  duties  were  imposed  by  law  upon  the 
sheriff,  it  was  declared  that  no  other  than 
his  official  bond  and  oath  were  necessaxy ; 
and  when,  in  consequence  of  the  decision 
of  Jones  V.  Hobson,  the  form  of  executorial 
and  administration  bonds  was  so  changped 
by  law  as  to  extend  to  real  estate  devised 
to  be  sold,  no  corresponding  change  ^ras 
made  in  the  form  of  the  sheriff's  bond, 
which  was  already  sufficiently  extensive. 
But  even  if  there  were  any  doubt  as  to  the 
obligation  of  the  sheriff's  bond  in  this  re- 
spect, there  could  t>e  none  as  to  that  of  the 
deputy's  bond,  which,  besides  containing' 
similar  conditions  to  those  of  the  former, 
contains  a  condition  for  the  complete  in- 
demnity of  the  sheriff. 

If  I  be  right  in    what  I   have   said,    the 
Circuit  court  erred  in  giving  the  instruction 
aforesaid.     But  I   doubt  whether  it  would 
have  been   right  to  have  given  the  precise 
instruction  asked  for   by   the  plaintiff.     In 
considering  the  propriety  of  the  instruction 
which    was   given    I  have  assumed  as  true 
facts  which   the  evidence  tended  to  prove, 
but    the  decision  of  which  belonged  to  the 
jury.     It  was  proper  to  do  this  for  the  pur- 
pose of  testing  the  correctness  of  the    in- 
struction.    One  of  the  facts  so  assumed  is 
that  ''Richard  Watkins   was  employed    by 
the  said  Thomas  Watkins  to  assist  him  in 
the  execution  of  his  duties  as  deputy  sheriff 
aforesaid  within  the  county  of  Powhatan." 
The  instruction   as    asked  for,  seems  to  be 
based    upon    the  same  assumption,  though 
the   evidence  offered  to  prove  the  fact  was 
partly  oral.     Whereas  I  think  the  fact  should 
be  stated  hypothetically  in  the  instruction, 
as  '4f  the  jury  shall  believe   from  the  evi- 
dence that  Richard  Watkins, ' '  &c. ,  as  above. 
With  this  addition  the   instructions    asked 

for  might  have  been  given. 
614  *On  the  trial  of  the  action  seven 
bills  of  exceptions  were  taken  by  the 
defendants  to  opinions  of  the  court  over- 
ruling motions  made  by  them.  And  they 
now  complain  that  the  said  opinions  were 
erroneous,  and  pray  that  the  judgment  may 
be  reversed  with  costs  to  them.  I  am  clearly 
of  opinion  that  there  is  no  error  in  any  of 
these  opinions,  but  deem  it  unnecessary  to 
comment  on  them  in  detail  as  the  correctness 
of  most  if  not  all  of  them  is  sufficiently 
shown  by  what  I  have  already  said. 

I  am  therefore  for  reversing  the  judgment 
with  costs,  setting  aside  the  verdict  and 
remanding  the  cause  for  a  new  trial,  with 
directions  not  to  give  the  instruction  to 
which  the  plaintiff  excepted  on  the  former 
trial ;  but,  if  required,  to  give  the  instruc- 
tion then  asked  for  by  him,  with  the  addi- 
tion before  mentioned. 

LEE,  J.,  concurred  in  the  results  of  the 
opinion  of  Moncure,  J. 

The  other  judges  concurred  in  the  opinion. 

Decree  and  judgment  according  to  the 
opinion. 
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615  *Phaup,  &c.  V.  Stratton. 

Janoairy  Term.  18B8,  Rlctamond. 

Pfertacrslilp  Notes— Execution— Pallura  to  Pat  In  iMue 
— Elleet;.*— In  debt  on  a  note  Bi^rned  with  a  partiier- 
Eblpname.  tbe  declaration  charires  that  the  defend- 
ants by  their  partnership  name  subscribed  the 
note,  and  there  was  no  affldarit  by  the  defendants 
or  any  of  them  putting  the  execution  of  the  note 
in  tasne.  Hkld:  That  they  were  precluded  from 
showing  tbat  the  partnership  had  been  dissolved 
before  the  note  was  made,  and  that  the  person 
making  it  had  no  authority  to  execute  it  for  the 
other  partner^. 

This  was  an  action  of  debt  in  the  Circuit 
ooort  of  Bncking^ham  county,  by  John  H. 
Stratton  ai^inst  the  surviving  partners  of 
the  firm  of  I^ancaster,  Stratton  &  Co.  The 
case  is  stated  in  the  opinion  of  Judge  Sam- 
uels. There  being  a  verdict  and  judgment 
for  tbe  plaintiff,  the  defendants  applied  to 
this  court  for  a  supersedeas,  which  was 
awarded. 

Garland,  for  the  appellants. 

The  Attorney  General,   for  the   appellee. 

SAMUKI^i^,  J.  The  first  count  of  the 
declaration  in  this  case  alleges  in  substance 
that  William  Phaup,  Peter  B.  Stratton, 
Theodorick  C.  Gannaway,  John  Saunders, 
and  Nathaniel  Lancaster  now  deceased,  late 
partners  trading  under  the  firm  of  Lan- 
caster, Stratton  &  Co.,  in  the  lifetime  of 
Lancaster,  by  their  note  in  writing,  with 
their  partnership  style  of  Lancaster,  Strat- 
ton &  Co.,  by  them  thereto  subscribed,  bound 
themselves  to  pay  the  plaintiff  the  sum  of 
173  dollars  30  cents  for  value  received.  The 
second  count  in  substance  alleges  that  the 
surviving  partners  above  named,  by  their 
note    in    writing   with    the    name  of 

616  ^Lancaster,  Stratton  Sl  Co.  thereto  by 
them    subscribed,    bound    themselves 

to  pay  the  plaintiff,  when  thereto  requested, 
tbe  further  sum  of  173  dollars  30  cents, 
for  value  received.  The  defendants  Phaup 
and  Gannaway  being  arrested,  and  the  suit 
abating  by  the  sheriff*s  return  as  to  the 
defendants  Saunders  and  Stratton,  issues 
were  made  tip  between  the  plaintiff  and  the 
defendants  Phaup  and  Gannaway,  on  the 
pleas  of  payment  and  nil  debet.  At  the  trial 
the  defendants  moved  the  court  to  instruct 
the  jury  that  the  death  of  Lancaster,  which 
occurred  before  the  making  of  the  note, 
operated  the  dissolution  of  said  partnership 
unless  it  was  proven  that  the  contrary  was 
to  be  the  case  by  some  agreement  between 
the  partners,  to  which  the  said  Lancaster 
was  a  party.  And  that  after  the  dissolution 
of  the  partnership  by  death  or  otherwise 
the  powers  of  one  partner  to  bind  the  part- 
nership by  promissory  note  wholly  ceased ; 
and  that  if  it  was  proven  to  their  satisfac- 
tion that  the  promissory  note  was  made  by 

*See  principal  case  cited  in  Archer  v.  Ward.  9 
Gratt.  682:  Clasou  v.  Parrish,  93  Va.  27,  24  S.  E. 
Rep.  471;  Carlon  y.  Raffner.  12  W.  Va  309.  See 
monog-raphic  note  on  "Bills.  Notes  and  Checks" 
appended  to  Archer  v.  Ward.  9  Gratt  «22. 


Peter  B.  Stratton  after  the  dissolution 
aforesaid,  it  should  be  held  by  them  not 
binding  upon  the  partnership  unless  the 
plaintiff  proved  that  an  authority  was  i^iven 
to  the  said  Peter  B.  Stratton  by  each  and 
every  one  of  the  partners  to  make  the  same. 
The  court  overruled  the  defendant's  motion. 
This  instruction  had  reference  to  the  issue 
on  the  plea  of  nil  debet,  and  was  intended 
to  obtain  the  judgment  of  the  court  on  the 
genuineness  and  validity  of  the  note  sued 
on. 

The  statute  of  February  5th,  1828,  Sup. 
Rev.  Code,  p.  265,  chap.  206,  enacts,  among 
other  things,  that  in  a  suit  brought  upon 
a  promissory  note  in  which  the  declaration 
shall  allege  or  charge  that  the  defendant 
made  the  same  and  subscribed  his  name 
thereto,  every  such  note,  with  the  name  or 
signature  thereto  subscribed,  upon  being 
offered  in  evidence,  shall  be  deemed  and 
taken  to  be  genuine,  and  the  name  or 

617  *signatare  to  have  been  subscribed 
or  made  by  the  person  charged  there- 
with without  any  proof  of  the  handwriting ; 
unless  the  defendant  or  some  other  person 
shall  make  affidavit  to  be  filed  with  the  plea 
that  the  said  note  was  not  made  by  the  per- 
son charged  therewith.  The  declaration  in 
this  case  was  that  the  note  was  made  by 
the  defendants  and  subscribed  by  them,  by 
the  style  of  Lancaster,  Stratton  &  Co.  It 
was  within  the  power  of  defendants  to  sign 
in  that  form.  If  they,  being  all  present, 
had  consented  that  one  of  their  number 
should  thus  sign  the  note  as  the  signature 
of  all,  and  it  had  been  so  done,  it  must 
have  been  treated  as  the  signature  of  all. 
The  declaration  tenders  an  issue  upon  the 
factum  of  the  note;  and  the  defendant  hav- 
ing failed  to  take  the  issue  so  tendered  by 
omitting  to  file  the  affidavit,  the  factum  of 
the  note  is  admitted  by  the  pleadings. 
Evidence  should  not  therefore  have  been 
heard  to  disprove  the  genuineness  of  the 
note ;  or  having  been  im providently  heard, 
the  court  might  have  instructed  the  jury 
to  disregard  it,  or  might  refuse  any  in- 
struction which  would  give  weight  to  the 
evidence  thus  improvidently  admitted. 

In  neither  of  the  cases  of  Shepherd, 
Hunter  &  Co.  v.  Frys,  3  Gratt.  442,  or  Kelly 
V.  Paul,  3  Gratt.  191,  did  the  declaration 
allege  that  the  paper  sued  on  was  subscribed 
by  the  defendants.  These  cases  were  prop- 
erly decided  without  reference  to  the  stat- 
ute, the  terms  of  which  did  not  extend  to 
the  cases. 

I  am  of  opinion  to  affirm  the  judgment. 

ALLEN,  J.  The  true  construction  of  the 
act  of  February  Sth,  1828,  Supp.  Rev.  Code, 
p.  265,  has  been  twice  the  subject  of  con- 
sideration in  this  court.  It  was  held,  in 
Kelly  v.  Paul,  3  Gratt.  191,  that  the  act 
dispensing  with  proof  of  handwriting  in 
certain  cases  only  applies  where  the  dec- 
laration alleges  that  the  defendant,  or 
the  person    stated   to    have   made  the 

618  ^writing,  subscribed  his  name  thereto. 
In    the   case  of  Shepherd,   Hunter  & 

Co.  V.  Frys,  3   Gratt.    442,    the  declaration 


277 


9  QRATT. 


Virginia  Rbports»  Annotatbd. 


610.  620.  621 


did  not  aver  that  the  note  was  signed  or 
subscribed  by  the  defendants;  and  accord- 
ing to  the  case  of  Kelly  v.  Paul,  the  statute 
did  not  apply.  It  was  therefore  unneces- 
sary to  decide  in  that  case  what  would  have 
been  the  effect  of  the  statute  if  the  aver- 
ment had  been  made  in  the  declaration. 
The  question,  however,  was  considered  and 
discussed  by  Judge  Baldwin  at  considerable 
length,  and  in  that  opinion  a  majority  of 
the  court  concurred.  As  the  question  upon 
the  true  construction  of  this  act  was  one  of 
practice  constantly  recurring  in  the  inferior 
courts,  it  was  a  matter  of  general  interest 
that-  the  true  construction  of  the  statute 
shcittld  be  settled,  the  court  no  doubt  for 
that*  reason  was  induced  to  consider  and 
express  an  opinion  upon  the  question,  al- 
though not  directly  •  presented  in  the  case 
before  it.         . 

Since  those  decisions  there  has  been  a 
general  revision  of  the  laws.  By  the  Code> 
chap;  171,  2  38,  p.  651»  the  construction  given 
to  -  the  act  of  February  5th, .  1829,  has,  I 
think,  been  recognized  and  •  adopted.  It 
declares  that  where  the  declaration  avers 
'Hhat  any  person  made,  endorsed,  assigned 
or  accepted  any.  writing,  no  proof  of  the 
handwriting  shall  be  required,  unless  the 
fact  'be  denied  by  an  affidavit  which  .puts  it 
in  isliue.  This  provision  of  the  Code  omits 
the  clause  in  the  act  of  1828  which  declares 
that  every 'SUCh  note,  &c.,  should  be  deemed 
and  taken  as  genuine,  the  only  provision 
upon  which,  as  it  seems  to  me,  any  doubt 
can  arise.  The  deliberate  opinion  of  this 
court  upon  a 'mere  question  of  practice,  al- 
though not  directly  arising  in  the  case 
under  consideration,  when  thus  sanctioned 
by  the  legislature,  ought  not,  I  think,  to 
be  called  in  question. 

Dpbn  the  act  itself  I  am  satisfied  that  the 
construction  given  in  the  case  of 
619  Shepherd,  Hunter  &  Co.  v.  *Frys  was 
correct,  and  that  it  was  not  the  in- 
tention of  the  legislature  in  actions  upon 
writings  not  under  seal,  to  make  the  omis- 
sion to  file  the  affidavit  equivalent  to  a  plea 
of  non  est  factum  to  a  suit  upon  a  specialty. 
If  any  suph  intention  had  been  entertainied, 
they  would  have  used  very  different  lan- 
guajge. 

The  title  is  an  act  dispensing  with  proof 
of  handwriting  in  certain  cases :  And  the 
effect  of  the  statute  is  to  dispense  with  the 
proof  of  handwriting,  and  nothing  more. 
The  clause  ''that  the  writing  shall  be 
deemed  and  taken  as  genuine,"  must  be 
construed  with  reference  to  the  leading  in- 
tent of  the  act,  and  with  the  preceding  and 
succeeding  clauses.  When  offered  in  evi- 
dence, the  writing  is  to  be  deemed  and 
taken  as  genuine,  and  the  name  to  have 
been  subscribed  by  the  person  charged ' 
therewith,  without  any  proof  of  the  hand- 
writing: Thus  showing  that  the  whole 
scope  of  the  act  was  to  establish  a  new  rule 
of  evidence ;  and,  as  was  said  in  the  case 
referred  to,  to  relieve  the  plaintiff,  not  ab- 
solutely, but  conditionally,  from  the  proof 
on  the  trial  of  the   handwriting.     So  far  as 


the  genuineness  of  the  instrument  depends 
on  the  fact  of  the  signing,    the   absence  of 
the  affidavit  is  to  that  extent  an  admission 
of  the   genuineness.     But  the  handwriting 
being  conceded,    there  may  be  other  objec- 
tions  to    the   validity  of  the    instrument. 
Where  one  of  several  partners  signs  a  note 
purporting   to   be    a    note  of  the  firm,  the 
fact  of  its   being  so  signed  may  appear  on 
the  face  of  the  instrument,   or  be   averred 
in    the   declaration.     The   handwriting    is 
genuine,  but  the  authority  to  sign  is  another 
question.     That   may  depend   on  the  proof 
of   the  partnership  or   the  evidence  of  its 
dissolution.      So  .where    a    note    has    been 
really  signed  by  the   party  charged    there- 
with, he  cannot,    according  to  the  statute, 
make  an  affidavit  that  the  name  was  not  so 
made  or  signed,  or  that  the  name  or  signa- 
ture was  not  su))scribed  by  tt^e  party 
620      charged  ftherewith  in  the  declaration. 
.Yet  the  note  may  have  been  obtained 
by  fraud  or  duress,  or  be  altered  or  erased, 
so  as  to  destroy  its  validity.     Can  we  con- 
ceive the  legislature  intended  to  cut  off  all 
these  and  similar  defences  by  the  omission 
of  the  affidavit  that  the  instrument  was  not 
so  made  or  signed  as  in  the  declaration  was 
chargied?    In  such  cases   the  affidavit  could 
not  follow  the  terms  of  the  statute;  it  must 
necessarily    be    in    the  nature'  of  a  special 
plea  of  nori  est  factum.     And  in  some  cases 
the   genuineness   of  the  instrument  would 
be,    not  a   question  of  fact  to  be  sworn  to, 
but  a  conclusion  of  law   upon  the  facts  set 
forth :  As  in  the  case  under  consideration, 
partners    acting   within  the  scope  of  their 
authority    are   agents   of   each    other,  and 
what  one  does   by   his   legally   constituted 
agent  he  does  himself.    The  note  signed  by 
his  partner  is  his  note.     But  whether   after 
a   dissolution    of   the   firm  by  the  death  of 
one  of  the  partners,  an  authority  continues 
in    a    surviving    partner  to   bind  the  other 
surviving  partners  by   a  note  given  in  the 
name  of  the  firm,  is  a  question  of  law  aris- 
ing  on    the  facts  in  proof,  and  having  no 
connection  with  the  proof  of  the  handwrit- 
ing of  the  plrty   charged   therewith  in  the 
declaration. 

In  this  case,  as  in  the  case  of  Shepherd, 
&c.  V.  Frys,  there  was  no  question  as  to 
the  handwriting;  it  was  signed  in  the 
firm's  name.  The  case  turned  upon  the 
authority  of  any  one  to  bind  the  other  sur- 
viving partners  under  the  circumstances 
disclosed :  And  for  the  reasons  given,  and 
those  contained  in  the  opinion  referred  to, 
I  think  that  the  parties  were  not  precluded 
from  going  into  that  question,  notwith- 
standing the  omission  to  file  the  affidavit 
required  by  the  act  of  February  5th,  1828. 
I  have  not  thought  it  necessary  to  express 
any  opinion  as  to  the  correctness  of  the 
decision  of  the  court  refusing  the  instruc- 
tion asked  for  by  the  defendants  as  set 
621  forth  in  the  bill  of  exceptions  *taken 
at  the  trial;  for,  according  to  the 
opinion  of  the  majority  of  this  court,  the 
defence  to  which  the  instruction  referred 
was  cut  off  by  the  failure  to  file  an  affidavit 
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under  the  statute ;  and  it  wa«  therefore  un- 
necessary to  consider  that  question. 

MONCURE  and  LEB,  Js.,    concurred  in 
the  opinion  of  Samuels,  J. 

DANIEL,  J.,  concurred  with  Allen,  J. 

Judgment  afSrmed. 


622 


•Archer  v.  Ward,* 

January  Term,  1868,  Richmond. 


1.  Plesdioir— Abatement— NoGCMsry     Averment,  t— A 

plea  in  al>atement  of  a  former  action  must  aver 
the  pendency  of  the  action  at  the  time  of  fllinff  the 
plea.    ' 

-NecetlaMe  Paper— Decbration—Accidentsl 
.—In  an  action  upon  a  protested  negoti- 
able note-  affainst  the  makers  and  endorsers,  the 
accidental  omission  of  the  sum  for  which  the  note 
was  siven,'ln  the  description  of  it  in  the  declara- 
tion, where- tt  appears  from  other  parts  of  the 
declaration,  is  not  ground  of  demurrer. 
J.  Nccetinble  Paper  —  Oeanlnenem-'-  WIms  It  Cannot 
BeQiicstloaad.-/rhe  declaration  averring  that  the 
endorser  endorsed'  the  note  by  subscribing  his 
name  on  the  back  thereof,  and<  he  not  having  filed 
an  affidavit  with  his  plea  according- to  the  statute, 
he  will  not  be  permitted  to<  question  the  genuine- 
ness of  the  note,  or  to  show  that  it  was  altered 

tdxisr  it  was  endorsed  by  him. 

.  •  ■  •  •  <    . 

This  was  an  action  of  d^bt  in  th^  Circuit 
court  of  the  towq  of  t*etersburg,  instituted 
by  Montague  Ward  against  Tyler  and  Hill 
as  maimers,  and.  John  Archer  as  endorser  pf 
a  ne^^otiable  t|ote.  The  suit  al^ated  as  to 
Tyler  by  the  rejtum  of  the  writ..  Archer, 
who  lived  in  the  county  of  Chesterfield,  ap- 
peared and  pleaded  .in  abatement  of  the 
writ  the  pendency  of  another  suit  ags^inst 
htu)  for  the  same  cause  of  action  in  the  Cir- 
cuit court  of  Chesteriield  at  the  time  of  the 
emanation  of  the  writ  in  this  case.  To 
this  plea  the  plaintiff,  demurred,  and  the 
court  sustained  the  demurrer. 

The  declaratioja  contained  two  counts, 
the  first  of,  which  i^.in  the  usual  form,  ex- 
cept that  in  describing  the  note  it  omits  to 
state  its  amount.  To  this  count  the  defend- 
ant demurred,  but  the  demurrer  was  over- 
ruled by  the  court.  On  the  trial  the 
defendant  asked  for  an  instruction,  which 
was  refused  by  the  court,  and  another  in- 
struction was  given;  and  the  defendant 
excepted.  The  count  and  the  instruction 
asked  and  refused  are  stated  in  the 
623  opinion  of  Judge  Lee.  In  the  *view 
of  the  case  taken  by  the  court,  it  was 
not  necessary  to  consider  the  propriety  of 
the  instruction  which  was  given.  IHiere 
was  a  verdict  and  judgment  for  the  plain- 
tiff. And  Archer  applied  to  this  court  for  a 
supersedeas,  which  was  allowed. . 

Stanard  and  Bouldin*  for  the  appellant. 
Cooke,  for  the  appellee. 


*Por  ■oBoffraphIc  note  on  Bills,  Notes,  and  Checks, 
He  end  ol  caje. 

tSee  monographic  note  on  "Abatement,  Pleas  in" 
appended  to  Warren  v.  Saunders.  27  aratt  2S0. 


LEE,  J.     The  first  question  to  be  consid- 
ered in  this  cause  is  that   arising  upon  the 
demurrer   to    the   plea    in   abaten^ent  of  a 
former  action  pending,  filed  by  the  defend- 
ant.    It  is  contended   that   this  plea  is  de- 
fective  because    it    fails    to   aver   that  ^he 
former  action  was  still  pending  at  the  time 
of   the    plea   pleaded,    and   in   lieu  thereof 
avers  that  it   was    pending  at  the  time  of 
the    emanation    of   the    writ  in  this  cause. 
Whether  a  plea  of  this  character  must  aver 
the  continued  pendency  of  the  former  action 
at  the  time  of  the  plea   pleaded,    or  will  be 
good  if  it  aver  the   pendency  at  the  time  of 
the  commencement  of  the  second  suit,  is  a 
question  that  has  given  rise  to  some  diver- 
sity of  opinion  and  decision.     In  1  Bacon's 
Ab.  (edition  of  1846),    p.  28,   title  ** Abate- 
ment," letter  M,  it  is  laid   down   that  it  is 
not  necessary  that  both   actions  should    be 
pending   at   the   time,  of   the    defendant's 
pleading  in  abatement ;,  for  if  there  was  a 
writ  in  being  at  the,  time  of  suing  out  the 
second,  it  is  plain  that  the  second  was  vex- 
atious  and  ill  ab   initio.     In   tl^e  case  of 
Parker  v.  'Calcord,  2  N^w  H9.mpshire  R.  36, 
the   judg:e  .delivering    the   opinion    of   the 
court,  says  that  the  second,  suit  is  .vexatious 
if.  the.  first  one  were  pending  at   the  time 
the  second  was  commenced,    th^t  is  if  both 
existed   aimul  et  semel, .  and  t;hat  all  pleas 
except   payment   and    others    founded     on 
something   which   occurred  after  the  cause 
of  action,  refer,  to  the   stat^  of  things  at 
the  origin  of  the  suit;  and   it  was  accord- 
ingly  held   th^t   the  pendency  of  a 
624      prior  suit  .*may  be   pleaded  in  abate- 
.  ment  though  it  were  .discontinued  be- 
fore   the    plea    was    pleaded.      The.    same 
doctrine  isde9lared  in  the  case  of  Common- 
wealth   V*    Churchill,    5    Mass.    R.    174,  in 
which  Ch.  J.  Parsons  delivered  the  opinion 
of  the  court.    He  refers  to  Sparry' s  case* 
5  Coke  61,  and  to  a  case  in,  the  39  Henry  6, 
pl«    16.  .  The   same   principle   is  perhaps  to 
be  inferred  from  Combe  v.  Pitt,  3  Burr.  R. 
1423;  White  v.  Smith,  4  Hill  166,  and  other 
cases. 

On  the  other  ha^nd,  the  doctrine  that  the 
former,  action  must  be  pending  and  so 
averred  at  the  time  of  the  plea  pleaded,  is 
supported  by  numerous  and  strong  author- 
ities. Bezaliel  Knight's  case,  2X/1.  Raym. 
1014;  Hawk.  P.  C.  Lib.  2,  ch.  26.163; 
Green  v.  Watts,  1  Ld.  Raym.  274;  Bishop 
V.  Powell,  6  T.  R.  616;  Clifford  v.  Coney, 
1  Macs.  R.  495;  Marston  v.  Lawrence,  1 
John.  Ca.  397;  Sellon's  Prac.  44;  Toland 
V.  Tichenor,  3  Rawle's  R.  320;  Com.  Dig. 
Abatement,  H,  24.  And  it  is  to  be  ob- 
served, that  the  remark  of  Ch.  J.  Parsons 
in  Commonwealth  v.  Churchill,  5  Mass.  R. 
174,  that  it  is  not  necessary  that  the  plea 
should  aver  that  the  former  action  was 
pending  at  the  time  of  plea  pleaded  was  a 
mere  obiter  dictum,  because  the  question 
did  not  arise  in  the  case.  The  plea  in  that 
case  did  allege  (as  I  understand  the  report 
of  it)  that  the  former  action  was  still  pend- 
ing; and  after  the  plea  had  been  entered, 
the  plaintiff  in  the  former  action  became 
nonsuit,  and  the  replication  to  the  plea  set 
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up  this  nonsuit  as  an  answer  to  the  plea. 
On  demurrer  this  replication  was  held  bad ; 
and  all  that  this  case  can  be  said  to  decide 
is,  that  after  ple^  pleaded,  the  dismissal  of 
the  former  suit  will  not  save  the  writ.  And 
this  is  all  that  is  decided  in  the  case  of 
Froggf  V.  Long,  3  Dana's  R.  157.  It  will 
be  found  too  that  in  the  case  from  the  year 
books  cited  in  that  case,  (39  Henry  VI,  12, 
pi.  16,)  two  of  the  judges,  Moile  and  Ash- 
ton,  held  that  the  former  writ  must  be  still 
pendirlg-  at  the  time  of  the  plea,  or  it  will 
not  abate  the  second. 

625  *The  precedent  of  pleas   in   abate- 
ment  of  auter   action  pendent,  to  be 

found  in  the  books,  contain  the  averment 
that  the  former  writ  is  still  pending.  3 
Chit.  PI.  (Phil.  ed.  of  1828,)  903;  Lill.  Ent. 
2,  7,  11;  1  Went.  PI.  8n;  Lutw.  33;  Story's 
PI.  120,  121.  And  although  as  it  has  been 
aaid  forms  do  not  make  the  law,  yet  they 
are  persuasive  evidence  of  what  the  law  is. 

In  this  conflict  of  authorities  perhaps 
equally  balanced,  as  the  point  has  never 
yet  been  decided  in  this  court,  the  court 
should  adopt  the  rule  that  appears  to  be 
most  reasonable  and  convenient.  The  prin- 
ciple on  which  this  plea  rests  is  expressed 
in  the  maxim  nemo  bis  vexari  debet  pro 
una  et  eadem  causa.  But  if  at  the  time  of 
the  plea  pleaded,  the  former  suit  have  been 
discontinued,  the  vexation  has  ceased,  and 
(as  said  by  the  two  judges  in  the  case  from 
the  year  book  before  referred  to.)  .the  mis- 
chief is  at  an  end,  and  the  writ  shall  not 
abate.  And  in  such  a  case  it  would  seem 
to  be  useless  and  unnecessary  to  turn  the 
plaintiff  around  to  another  acttoil,  when  at 
the  time  of  the  plea  pleaded  the  pending 
action  was  as  free,  from  the  objection  of  the 
pendency  of  a  former  suit  as  the  new  action 
itself  would  be  when  it  should  be  instituted. 
Cases  may  arise  too  in  which  the  plaintiff 
having  brought  one  suit,  might  And  it  nec- 
essary in  order  to  render  his  cause  of  action 
eifectual,  to  bring  a  second  before  he  could 
dismiss  the  iirst  either  at  rules  or  in  court. 
And  if  he  should  take  care  to  dismiss  the 
former  before  the  defendant  pleads  in 
abatement  it  would  be  unreasonable  that 
his  writ  should  abate  because  he  could  not 
dismiss  his  first  suit  before  it  was  necessary 
to  take  out  his  second  writ,  although  he 
did  so  before  the  plea  pleaded. 

A  plea  of  this  character  not  going  to  the 
merits  of  the  case,  seeking  merely  to  delay 
the  administration  of  justice  in  the  particu- 
lar case,  should  not  be  favored  by  the  court. 
And  upon  the  whole  it  would  seem  that  the 
best,  most  reasonable  and  convenient 

626  rule    would  *be    that    the    defendant 
should  allege  in  his  plea  the  pendency 

of  the  former  action  at  the  time  of  pleading, 
and  to  hold  it  insufficient  if  it  only  allege 
its  pendency  at  the  time  of  the  writ  pur- 
chased. In  this  view  the  Circuit  court  did 
not  err  in  holding  the  plea  Hied  in  this  case 
to  be  insufficient. 

The  declaration  filed  in  the  case  consisted 
of  two  counts,  to  the'  first  of  which  the 
defendant,  after  his  plea  in  abatement  had 
been  held  for  naught,    filed   a   general  de- 


murred, which  was  overruled  by  the  court. 
Bach  of  these  counts  was  a  perfect  declaFa* 
tion  in  itself,  a  separate  and  entire  debt 
being  claimed  in  each.  The  first  count 
claimed  of  all  the  defendants  the  sum  of 
600  dollars  and  75  cents,  with  interest  on 
600  dollars  part  thereof,  from  the  6th  day 
of  September  1845  till  paid,  which  it  allegsred 
they  owed  and  unjustly  detained.  It  then 
alleged  that  the  defendants  Tyler  and  Hill 
made  and  subscribed  a  negotiable  note,  by 
which  **the^  promised  to  pay  within  four 
months  after  the  said  date'*  (to  wit,  the  3d 
of  May  1845  the  date  of  the  note,)  **to  the 
said  John  Archer  or  order,  without  offset, 
negotiable  and  payable  at  the  American 
E^xchange  Bank  of  New  York,  for  value  re- 
ceived.'* It  then  alleged  the  endorsement 
of  the  note  by  Archer  to  the  plaintiff,  its 
due  presentment  for  payment  at  said  bank, 
and  that  it  was  duly  protested  for  nonpay- 
ment ;  and  that  the  plaintiff  was  compelled 
to  pay  the  sum  of  75  cents  for  costs  of  pro- 
test. By  reason  whereof  it  claimed  that 
right  and  action  had  accrued  to  the  plain- 
tiff to  recover  of  the  defendants  the  said 
sum  of  600  dollars  and  the  sum  of  75  cents, 
with  interest  on  the  said  sum  of  600  dollars 
as  before  demanded. 

It  is  true  that  in  describing  the  note,  the 
sum  for  which  it  was  given  was  (no  doubt 
inadvertently)  omitted;  still  upon  the  face 
of  the  whole  count,  enough,  I  think,  can  be 
seen  to,  supply  this  omission.  The  count 
claims  a  debt  of  600  dollars  and  75 
627  cents  *as  due  from  the  defendants  to 
the  plaintiff:  Proceeding  to  show  how 
so  due,  it  alleges  that  two  of  the  defendants 
made  a  negotiable  note  payable  to  the  other, 
dated  on  the  3d  day  of  May  1845,  to  fall  due 
four  months  after  date ;  that  said  note  was 
delivered  to  the  defendant  Archer,  and  by 
him  endorsed  to  the  plaintfff ;  that  it  was 
dul3^  protested  for  nonpayment,  and  that  75 
cents  was  paid  by  the  plaintiff  for  costs  of 
protest.  The  time  from  which  interest  was 
claimed  on  600  dollars  was  the  6th  day  of 
September  1845,  the  day  upon  which,  with 
the  usual  days  of  g^ce  added  to  the  time 
for  which  the  note  had  to  run,  the  note 
would  become  absolutely  due.  I  think, 
therefore,  one  cannot  wink  so  hard  as  not 
to  see  that  600  dollars  was  the  sum  named 
in  the  note.  The  note  and  the  costs  of  its 
protest  were  the  two  elements  of  the  plain- 
tiff's demand  of  600  dollars  and  seventy-five 
cents:  those  costs  were  alleged  to  be  75 
cents;  the  remainder  or  600  dollars  was 
necessarily  the  amount  for  which  the  note 
was  given.  Considering  this  demurrer  to 
this  count,  according  to  the  rule  prescribed 
by  {  101  of  chap.  28  of  the  Revised  Code  of 
1819,  (1  Rev.  Code  511,)  I  think  it  was  prop- 
erly overruled,  because  the  omission  in  the 
description  of  the  note  of  the  sum  named 
was  so  supplied  by  the  other  allegations  of 
the  count  as  not  to  be  of  a  matter  so  essen- 
tial to  the  action  that  judgment,  according 
to  law  and  the  very  right  of  the  case,  could 
not  be  given. 

After    the    overruling    of   this   demurrer 
the   defendant    Archer   pleaded  nil  debet; 
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and  issue  was  joined  thereon.  He  filed, 
however,  with  his  plea  no  affidavit  denying 
his  endorsement  of  the  note  described  in 
the  declaration.  At  the  trial  of  the  case,  a 
Bote  corresponding  with  that  described  in 
the  declaration  with  the  name  of  the  de- 
fendant Archer  endorsed  thereon,  was  read 
in  evidence  without  objection ;  and  the 
plain tifiP  then  proved  a  demand  of  the 

628  amount   thereof  at  the  place  *of  pay- 
ment, and  that  it   was    protested  for 

nonpayment.  Kvidence  was  then  given 
tending  to  show  that  the  note  in  question 
had  been  a  blank  printed  form  of  the  kind 
usually  kept  for  the  use  of  those. doing 
business  at  the  office  of  discount  and  deposit 
of  the  Exchange  Bank  of  Virginia  at 
Petersburg,  and  that  the  printed  words 
^'office  of  discount  and  deposit  of  the,"  and 
the  printed  words  '*  Virginia  at  Peters- 
burg," had  been  erased  or  stricken  out  with 
a  pen,  and  in  lieu  thereof  such  words  writ- 
ten as  to  make  the  note  payable  at  the 
American  Exchange  Bank  of  New  York. 
And  thereupon  the  defendant  moved  the 
court  to  instruct  the  jury  that  it  was  in- 
cumbent on  the  plaintiff  to  prove  that  the 
alterations  apparent  on  the  face  of  the  note 
were  made  before  the  endorsement  of  the 
same  by  the  defendant,  or  if  made  after- 
wards, that  they  were  consented  to  by  the 
defendant  when  made,  or  afterwards  rati- 
fied by  him  with  knowledge  that  they  had 
been  so  made.  This  instruction  the  court 
refused  to  give,  and  the  defendant  excepted ; 
and  the  refusal  of  the  court  to  give  this  in- 
struction is  assigned  as  one  ground  of  error 
in  the  said  judgment. 

It  is  contended  by  the  counsel  for  the 
plaintiff  in  error,  that  at  common  law  al- 
though if  an  interlineation  appear  in  a 
deed  and  there  be  no  evidence  to  show  how 
or  when  it  was  made,  it  will  be  presumed 
to  have  been  made  before  the  execution, 
yet  that  with  respect  to  bills,  notes  and 
other  negotiable  securities  the  rule  is  differ- 
ent; and  that  if  an  instrument  .of  that 
character  appear  on  the  face  to  (^ave  been 
altered,  it  is  for  the  holder  to  prove,  and 
not  for  the  defendant  to  disprove,  that  the 
circnmstances  of  the  alteration  were  such 
as  to  render  it  still  valid  and  available. 
They  also  insist  that  the  ajlteration  of  the 
place  of  payment  of  a  note  or  bill  is  so  ma- 
terial as  to  cast  this  burden  on  the  holder. 
But  I  do  not  deem  it  material  to  enter  into 
the  consideration  of  these  questions, 

629  because  it  *appear8  to  me  that  the 
plaintiff  in  error  had  not  placed  him- 
self in  a  condition  to  raise  them  on  the 
trial  before  the  jury.  The  act  of  February 
5,  1828,  (Supp.  Rev.  Code  1819,  p.  265,) 
provides  in  effect  that  in  an  action  upon 
the  endorsement  of  a  promissory  note,  and 
in  which  the  declaration  alleges  that  the 
defendant  endorsed  the  same  and  subscribed 
his  name  thereto,  such  endorsement  with 
the  name  thereto  subscribed  shall  be  deemed 
and  taken  to  be  genuine,  and  the  name  to 
have  been  subscribed  by  the  person  charged 
therewith,  without  proof  of  the  handwrit- 
ing, unless  the  defendant  shall  file  with  his 


plea  an  affidavit  that  the  said  endorsement 
was  not  made  by  the  person  charged'  there- 
with. The  declaration  in  this  case  alleges 
that  the  plaintiff  in  error  endorsed  a  note 
which  was  described  as  pa^'able  at  the 
American  Exchange  Bank  of  New  York. 
If  in  point  of  fact  the  note  which  he  did 
endorse  was  a  note  payable  at  the  office  of 
the  Exchange  Bank  of  Virginia  at  Peters- 
burg, he  could  with  perfect  safety  and  pro- 
priety make  the  affidavit  that  he  did  not 
endorse  any  such  note  as  the  one  described 
in  the  declaration,  and  the  holder  would 
then  undoubtedly  be  put  to  proof  of  the  en- 
dorsement of  the  note  described  in  the  dec- 
laration ;  and  in  making  that  out  he  would 
t>e  perhaps  required,*  (though  upon  this 
point  I  mean  to  express  no  opinion,)  to  ex- 
plain the  alteration  apparent  on  the  face 
of  the  note.  If  the  holder  were  required  to 
give  such  an  explanation  in  proof  without 
an  affidavit  filed,  and  failed  to  give  it,  the 
effect  would  be  precisely  the  same  as  if  he 
had  been  required  to  prove  the  execution  of 
the  endorsement  and  failed  so  to  do.  In 
either  case  the  plaintiff  would  fail  in  his 
action,  not  being  able  to  give  the  note  in 
evidence  to  the  jury.  By  the  improper 
and  unauthorized  alteration  the  instrument 
would  have  been  vitiated  and  its  genuine- 
ness destroyed.  Why  should  the  defendant 
t>e   permitted    to   put    the    genuineness   of 

the     instrument     in    issue     in    this 
630      *form  without  the  affidavit  any  more 

than  if  he  sought  to  do  so  by  raising 
a  question  as  to  its  actual  execution? 

It  is  to  be  observed  that  in  the  case  of  a 
defendant  charged  with  having  made  or 
endorsed  the  note  in  question,  and  having 
subscribed  his  name  to  the  note  or  endorse- 
ment, the  affidavit  which  he  is  to  make  in 
order  to  put  the  plaintiff  to  proof  of  the 
genuineness  of  the  instrument,  is,  that  the 
said  note  or  endorsement  was  not  made  by 
him  as  charged  in  the  declaration.  It  is 
not  sufficient  to  make  oath  that  the  name 
subscribed  is  not  his  handwriting.  For  if 
so,  a  party  who  had  caused  a  note  to  be 
signed  with  his  name,  and  in  his  presence, 
by  a  third  person,  might  by  such  an  affi- 
davit raise  a  question  entirely  immaterial. 
But  when  he  files  the  proper  affidavit  deny- 
ing that  he  made  the  note,  the  plaintiff  is 
put  to  proof  of  its  genuineness,  either  by 
proving  the  handwriting  to  be  his,  or  that 
it  was  signed  in  his  name  by  another  who 
was  thereto  properly  authorized.  I  think, 
therefore,  notwithstanding  the  title  of  the 
act  in  question,  and  some  expressions  found 
in  it  which  I  think  maj*  be  regarded  as  sur- 
plusage, it  was  the  intention  of  the  legis- 
lature by  the  provisions  of  this  act,  in  a 
case  like  the  present,  in  which  the  endorse- 
ment alleged  is  accompanied  by  the  proper 
averments,  that  the  instrument  should  go 
to  the  jury  as  the  proper  instrument  of  the 
defendant,  without  any  proof  of  the  hand- 
writing, or  that  it  was  executed  by  the  de- 
fendant, or  any  other  proof  that  might  be 
required  if  the  genuineness  of  the  paper 
described  in  the  declaration  were  put  in 
issue  by  the  proper  affidavit. 
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This  opinion  may  possibly  seem  opposed 
to  the  views  of  the  judg'e  whose  opinion  is 
given  in  the  case  of  Shepherd,  Ac.  v.  Frys, 
3  Gratt.  442;  and  certainly  whenever  I 
might  find  myself  differing  from  that 
learned  and  able  jurist,  I  should  be  disposed 
to  think  I  must  be  in  error,  and  to  review 
my  opinion  with  the  utmost  care  and 

631  deliberation.    *Af  ter  all  the  consider- 
ation, however,  I  have   been  enabled 

to  bestow  upon  the  subject,  I  have  not  been 
able  to  bring  my  mind  to  a  different  con- 
clusion. And  it  is  to  be  observed  that  in 
the  case  of  Shepherd,  &c.  v.  Frys,  the 
question  did  not  arisej  because  the  declara- 
tion did  not  aver  that  the  note  in  question 
was  made  or  subscribed  by  the  defendatats. 
And  the  judge,  in  his  opinion,  says  ex- 
pressly, that  the  object  of  the  act  was  to 
relieve  the  plaintiff  ^rbn^  the  necessity  of 
proving  at  the  trial  the  genuineness  of  the 
instrument  on  which  the  action  is  founded ; 
and  that  it  therefore  precludes  the  defend- 
ant from  controverting  its  genuineness  un- 
less denied  by  affidavit  filed  with  the  plea. 
And  he  also  says  that  the  defendant  is 
called  on  to  deny  by  affidavit  or  waive  the 
depia|  of  the  genuineness  of  the  instru- 
ment. .  And  in  the  latter  case  the  ,  effect  of 
th^  aqt  is  to  put  the  paper  in  pripbf  before 
the  j^ry  |or  as  much  as  it  is  worth  upon  its 
face.  Now  if  the  genuineness  of  an  instru- 
ment depends,  as  it  peems  to  me  it  must, 
not  only  upon  its  due  execution  by  the  party 
charged,  but  also  upon  its  having  remained 
unaltered  (in  any  material  particular  at 
least},  after  its  iexecution,  the  language  of 
the  judge  would  seem  to  be  broad  enough 
tp  require  an  affidavit  for  the  purpose  of 
raising  an  issue  upon  the  latter  point  as 
well  as  upon  the  question  of  due  execution. 

of  he  .  view  I  have,  taken  of  this  subject 
renders  it  unnecessary  to  consider  the  cor- 
rectness of  the  instruction  given  to  the 
jury  on  the  motion  of  the  plaintiff.  Be- 
cause how  erroneous  soever  that  instruc- 
tion may  have  been,  still  it  did  not  and 
could  not  prejudice  the  defendant,  if  the 
erasure  and  interlineation  on  the  face  of 
the  note  had  not  been  drawn  into  question 
by  the  pleadings  in  the  pause. 

I  am  of  opinion  to  affirm  the  j.udgment. 

MONCURB   and    SAMUELS,    Js.,    con- 
curred in  the  opinion  of  Lee,  J. 

632  *AIvIvENand  DANIBL,    Js.,    dis- 
sented on  the  last  question  considered 

by  Judge  Lee,  for  the  reasons  stated  in  the 
opinion    of   Judge   Allen   in  the  preceding 
case  of  Phaup'  &c.  v.  Stratton.     They   con- 
curred on  the  other  questions. 
Judgment  affirmed. 
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2.  Riffht  of  Holder  in  Due  Course. 
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c.  Protest 
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'  (I)  "Necessity  of  Notice. 
(2)  Mode  of  GiviufiT 'Notice. 
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vn.  Liabilities  of  Parties. 

1.  The  Maker. 
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8.  Indorsers. 

4.  Irregular  Indorsers. 

5.  Assignors. 
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&  ETidence. 

a.  Admissibility. 

b.  Weight  of  Evidence. 

c  Competency  of  Witnesses. 
7.  Tbe  Jndinnent 
&  ReUef  in  Equity. 

Crafs  References  to  Monographic  Notes. 

Action  of  Debt,  appended  to  Davis  v.  Meade.  18 
Oratt  11& 

Aflrencies,  appended  to  Silliman  y.  Fredericks- 
barff.  etCt  R.  Co..  27  Gratt  119. 

Assignments,  appended  to  RagBdale  y.  Haffy,  9 
Oratt  409. 

Banks  and  Banking,  appended  to  Bank  y.  Mar- 
shall, 25  Gratt.  978. 

Bonds,  appended  to  War<!^  y.  Cbum,  |8  Gratt.  801. 

Interest  appended  to  Fred  v.  Dlzon,  27  Gratt  541. 

Usury,  appended  to  Coffman  y.  Brnffy,  96  Gratt 

(B8b 

t  DBPINITIONS. 

BOI  off  Bzctasnce.— A  blU  of  ezctaang:e  may  be  de- 
fined as  an  open  letter  of  request,  addressed  by  one 
person  to  another,  deslrinsr  him  to  pay  a  certain 
Slim  of  mqney  to  a  third  person  mentioned  therein, 
or  to  bts  order,  or  it  may  be  made  payable  to 
Iwarer.  Fitzhoffh  y.  Loye,  6  Call  5:  Dunlop  y.  Har- 
ria.5Gall2a  

ProoilssofT  Note.— Promissory  nptes  are  instru- 
ments .  purporting  an  absolute  promise,  by  the 
maker,  to  pay  to  a  person  therein  named,  or  his 
order,  a  sum  of  money  therein  named.  Dunlop  y. 
Harris,  5  CallSS. 

Ckeck.— A  check  Is  an  inland  bill  of  exchange 
drawn  on  a  bank  or  other  house  of  deposit  Purcell 
T.  Allemoncr,  2Z  Gratt  789. 

a  RBQU15ITBS  AND  VALIDITY. 

I.  FOBM. 

Host  Be  Absolnte  end  Certain.— A  bill  of  exchange 
or  promissory  note;  milst  be  for  money  certain  in 
amount  dhd  payable  absolutely  and  at  all  eyents. 
Bat  it  is  not  essential  either  to  the  character  of  a 
UU  of  exchange  or  of  a  promissory  note  that  it 
shoold  be  negotiable.    Ayerett  y.  Booker,  15  Gratt 

So  an  order  drawn  on  a  particular  fund  or  debt 
and  for  the  whole  thereof.  Is  not  a  bill  of  exchange 
liecanse  not  payable  absolutely,  iu  payment  beinff 
subject  to  the  contingency  that  the  fund  shall  re* 
main  in  existence:  Stlch  an  ord<ir  only  operates  as 
equitable  assl^mment  of  the  fund  on  which  it  is 
drawn.  First  Nat  Bank  y.  Kimberlands,  16  W.  Va. 
S66;  Jolliffe  y.  Hig-ffins.  6  Munf.  8:  Rlfife  y.  Gerow.  89 
W.  Va.4<&,  2  S.  E.  Rep.  104:  Shinn  y.  Board  of  Educa- 
tion. a9  W.  Va.  497.  20  S.  E.  Rep.  (KM. 

And  an  order  drawn  by  a  legatee  under  a  will 
npon  the  executors,  for  yalue  receiyed.  directing- 
tliem  to  liay  to  the  order  of  the  drawee  a  specific 
nm.  the  amount  of  the  leg-acy,  out  of  the  funds  in 
their  hands,  destined  by  the  testator  for  the  pay- 
ment thereof.  Is  an  equitable  assignment  of  the 
legacy  and  not  a  bill  of  exchange.  Anderson  y. 
DeSoer.eGrattacs. 

Order  to  Pay  Out  of  a  Certain  Fund.- An  order  to 
pay  ont  of  a  specified  fund,  or  an  order  to  pay  the 
nree  a  certain  amount  on  account  of  work  and 
labor  done  by  the  drawer  for  the  drawee,  is  not  a 
bill  of  exchange.  Pitman  y.  Breckenridge,  8  Oratt 
127:  Bank  of  Wellsbursr  y.  Kimberlands,  16  W.  Va. 
KB:  Ayerett  v.  Booker,  16  Gratt  168. 

And  an  order  to  "pay  four  hundred  dollars  out  of 
^ds  that  may  be  due  me  as  per  our  contract"  is 


not  absolute,  but  conditional;  and  the  acceptor's 

liability  thereon  is  dependent  on  the  contingency 
that  the  amount  shall  be  due  to  drawer  according 
to  the  terms  of  the  contract  between  the  drawer 
and  drawee.  Riffe  y.  Gerow.  29  W.  Va.  46S.  2  S.  E. 
Rep.  104. 

And  the  following  instrument  does  not  constitute 
a  bill  of  exchange,  nor  import  a  yaluable  considera- ' 
tion,  and  no  promise  is  raised  thereby,  in  fayor  of 
the  payee  against  the  drawer,  from  the  failure  of 
the  drawer  to  accept  or  to  pay:  "Lynchburg',  Dec. 
8.  1852,  81.060.69.  The  trustee  of  Noryell  and  Ayerett 
will  pay  to  William  T.  Booker  the  sum  of  one 
thousand  and  eighty  dollars  and  fifty-nine  cents, 
with  interest  from  the  first  of  March,  1860,  out  of 
any  moneys  in  his  hands  belonging  to  me.  William 
B.  Ayerett'*    Ayerett  y.  Booker,  16  Gratt  168. 

Atreenwnts  for  Attorney's  Pees.— But  an  agree- 
ment in  a  note  to  pay  attorney's  fees  for  collection 
does  not  destroy  its  negrotlability  but  such  stipula- 
tion is  a  penalty,  and  not  enforcible.  Rixey  y. 
Pearrev  89  Va.  118,  18  S-  E.  Rep.  49&  But  where  no 
objection  is  made  to  such  penalty  in  the  trial  court 
an  objection  in  the  appellate  court  comes  too  late. 
Ronald  y.  Bk.  of  Princeton.  90  Va.  818.  80  S.  E. 
Rep.  780. 

Must  Not  Be  under  5eal.— A  single  bill  under  seal 
is  not  a  note,  but  a  specialty :  and,  therefore,  the 
drawers  and  tndorsersof  .such  single  blU^  thoug-h 
It  be  made  payable  and  negotiable  at  a  bank  in  the 
state,  cannotbesued  Jointly  in  debtor  in  assump- 
sit. Mann  y.  Sutton,  4  Rand.  268 :  Laidley  y.  Bright 
17  W.  Va.  779.  'But  where  an  instrument  has  scrolls 
attached  opposite  the  signatures  which  are  intended 
as  substitutes  for  seals,  this  is  not  sulBoientto  make 
them  sealed  instruments,  unless  the  seals  are  rec- 
ognleed  in  the  body  of  the  Instrument  and  they 
still  retain  their  orifflnal  <:haracter  and  may  be 
declsired  on  as  simple  bills  or  notes.  Peasley  y. 
Boatwrlffht  2  Leigh  196;  Jenkins  y.  Hurt  8  Rand. 
446 :  Cromwell  y.  Tate.-  7  Leiffh  801 1  Cleffflr  y.  Lemes- 
surier,  16  Gratt  108. 

2.  NEGOTIABILITY. 

Ner>tl«blllty  of  Paper  Payable  at  a  Particular  Bank 
—Statute. -By  the  Code  of  1860,  ch.  144.  S  7.  it  was 
proylded,  that,  "eyery  promissory  note,  or  check 
for  money,  payable  in  this  state  at  a  particular 
bank,  or  at  a  particular  ofllce  thereof  for'  dis- 
count and  deposit  or  at  the  place  of  business  of 
a  saying-s  Institution  or  a  sayings  bank  shall  be 
deemed  negotiable."  Under  this  statute  a  note 
made  by  residents  of  Alexandria  and  indorsed  by 
the  president  of  the  -Bank  of  the  Old  Dominion 
where  it  was  discounted,  was  held  neffotiable  al- 
though it  did  not  appear  upon  its  face  that  it  was 
payable  in  the  state  of  Virffinia.  as  it  was  competent 
to  show  this  by  extrinsic  eyidence.  McVeig'h  y. 
The  Bank  of  the  Old  Dominion,  26  Gratt  786. 

Payable  at  Either  of  Two  Banks.— So  in  Freeman's 
Bank  y.  Ruckman,  16  Gratt  126,  a  note  which  was 
payable  at  either  of  two  banks  in  this  state  was 
held  not  negotiable  under  this  statute  because  it  did 
not  appear  from  its  face  to  be  payable  at  a  "partic- 
ular bank  in  this  state." 

Name  of  Bank  Written  In  after  N6sotlatlon.— But  un- 
der this  statute  a  note  which  on  its  face  was  not 
negotiable  because  not  payable  at  a  particular  bank, 
but  which  had  a  blank  space  left  for  the  insertion 
of  the  bank,  was  held  to  be  neg'otiable.  where  it  was 
shown  that  the  parties  intended  it  to  be  neg'otiable 
and  thought  that  they  were  executing  negotiable 
paper,  and  there  was  a  usage  shown  to  leaye  notes 
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blank  as  to  the  bank  at  which  they  were  payable, 
and  for  the  holder  to  fill  such  blank.  Woodward  v. 
Gunn,  Va.  Law  J.,  1878,  p.  243.  1  Va.  Dec.  293. 

Later  3tatato— Bank  Hast  Appear  from  Paper.— But 
the  revisors  of  the  Code  of  1887,  with  full  knowledsre 
of  the  construction  placed  upon  this  statute  by  the 
court,  altered  the  langnafire  so  as  to  read,  "Every 
promissory  note  which  on  its  face  is  payable  in  this 
state  at  a  particular  bank,"  etc.  Under  this  statute 
a  note  dated  "Harrisonburg,  Va.."  and  payable  at 
the  "First  National  Bank  of  Harrisonburg,"  was 
held  not  to  be  negotiable,  because  it  did  not  show 
on  its  face  that  the  bank  at  which  it  was  payable 
was  in  this  state.  Lonsr  v.  Pence,  98  Va.  684,  25  S.  E. 
Rep.  603. 

Bank  Out  of  Existence.— Under  this  statute  an  in- 
dorsement of  an  overdue  note  payable  at  a  bank 
which  had  ceasedto  exist  more  than  five  years  before 
the  indorsement  was  made,  was  held  to  be  merely 
an  assifirnment  of  common-law  paper  and  such  in- 
dorsement was  not  to  be  urovemed  by  the  rules  of 
the  law  merchant.  In  this  case  it  was  held  that  the 
'assisrnee  of  the  paper  was  bound  to  exercise  due 
dilig-ence  In  sulnar  the  maker  and  obtaining  judg- 
ment and  executibn  against  him.  as  a  condition 
precedent  to  his  recourse  aarainst  the  indorser,  un- 
less the  maker  was  notoriously  Insolvent  Broun 
y.  Hull,  88  Gratt  28. 

Bank  Must  Be  an  Incorporated  Instlttttlon.— And  un- 
der this  statute,  which  is  the  law  of  West  Vlrfflnia 
as  well  as  of  Virginia,  it  has  been  held  that  the  bank 
at  which  the  paper  is  payable  must  be  an  incorpo- 
rated institution  in  order  f6r  the  paper  to  be  nego- 
tiable.   Bank  v.  Hysell,  22  W.  Va.  142. 

Negotiable  Instrumente  Law.— Under  the  negotiable 
instruments  law  which  is  now  in  force  in  Virginia, 
any  paper  which  contains  words  of  negotiability  is 
negotiable  if  it  possesses  the  other  requisites  of 
negotiable  paper,  such  as  certainty,  etc.  S  1,  Nego- 
tiable Instruments  Law. 

Paper  Payable  at  a  Bank  Out  of  Virginia— Stetute.— 
Under  act  of  March  22. 1897,  a  note  for  a  sum  certain, 
payable  to  order,  and  negotiable  and  payable  at  a 
bank  out  of  the  state  of  Virginia,  is  a  note  negoti- 
able at  a  bank  in  Virginia,  and  therefore  is  placed 
on  the  same  footing  as  foreign  bills  of  exchange, 
with  the  like  remedy  for  recovery  thereof  against 
the  maker  and  indorsers  jointly,  and  with  the  like 
effect,  except  as  to  damages.  Hays  v.  Northwestern 
Bank  of  Virginia,  9  Gratt.  127. 

8.  CAPACITY  AND  AUTHORITY  OF  PARTIES. 

a.  A6BNT8. 

The  Oeneral  Rules  of  Agency  Are  Applicable.— The 

principles  which  ordinarily  govern  the  authority  of 
agents  are  applicable  to  agents  to  draw  or  indorse 
bills  of  exchange,  promissory  notes  and  checks. 
The  principal  is  bound  by  the  acts  of  the  agents 
within  the  authority  which  he  has  actually  given 
them,  which  not  only  includes  the  precise  act  which 
he  expressly  authorized  them  to  do,  but  also  what^ 
ever  usually  belongs  to  the  doing  of  it,  or  is  neces- 
sary to  its  performance.  Beyond  this,  he  is  bound 
by  the  acts  of  the  agent  within  the  apparent  author- 
ity which  the  principal  himself  knowingly  permits 
the  agent  to  assume  or  which  he  holds  the  agent 
out  to  the  public  as  possessing.  Hooe  v.  Oxley,  1 
Wash.  19;  Mann  v.  King.  6  Munf.  428:  Hopkins  v. 
Blane,  1  Call  861;  Smith  v.  Lawson,  18  W.  Va.  212: 
Richmond,  etc..  R.  Co.  v.  Snead,  19  Gratt  354. 

Acte  within  the  Apparent  Scope  of  Authority.— Thus 
a  power  of  attorney  in  due  form,  authorized  the 
party  '*to  draw  checks,  indorse  notes,  and  generally 


to  do  all  and  every  act  and  deed,  towards  the  exe- 
cution of  the  donor's  business  at  a  certain  bank." 
This  power  was  deposited  in  the  bank  to  be  in- 
spected, when  called  for,  by  any  person  Interested 
in  matters  relating  thereto.  The  donor  was  held 
bound  to  make  good  to  a  bona  JUU  purchaser  for  a 
valuable  consideration,  an  indorsement  of  a  note 
negotiable  at  the  said  bank,  which  the  party  made 
in  his  name  as  attorney:  notwithstanding  the  real 
object  of  the  power,  verbally  declared  at  the  time 
of  Its  execution,  was  to  authorize  the  attorney  to 
renew  certain  accommodation  papers  then  In  the 
bank,  and  not  to  endorse  any  other  paper.  Mann 
V.  King,  6  Munf.  428. 

Excess  of  Authority.— But  where  an  agent  Is  au- 
thorized to  draw  bills  of  exchange  only  for  certain 
specified  purposes,  this  is  a  special  agency,  and  If 
the  agent  exceeds  his  authority  and  gives  bills  of 
exchange  for  purposes  not  specified  in  his  authority, 
they  do  not  bind  the  principal.  Hopkins  v.  Blane.  1 
Call  381. 

And  a  party  who  deals  with  an  agent,  with  knowl- 
edge or  means  of  knowledge  that  he  Is  exceeding* 
his  authority  by  indorsing  the  name  of  his  princi- 
pal for  his  own  benefit,  is  not  entitled  to  recover 
from  the  principal.  Stainback  v.  Bank.  11  Gratt. 
209. 

Effect  of  a  Qeneral  Power  of  Attorney.— A  general 
power  of  attorney  to  draw,  indorse,  and  accept  billa. 
and  to  make  and  indorse  notes  does  not  anthorize 
the  attorney  to  draw  a  bill  in  the  joint  names  of 
himself  and  principal.  And  such  a  power  does  not 
authorize  the  attorney  to  draw  a  bill  in  the  name  of 
his  principal  upon  a  person  having  no  funds  of  the 
principal  in  his  hands,  and  if  such  bill  is  accepted 
and  paid  by  the  drawee  for  the  accommodation  of 
the  drawee,  there  is  no  implied  obligation  of  the 
principal  to  repay  him.  Stainback  v.  Bead.  II  Gratt. 
281. 

And  in  the  absence  of  anything  to  showa  dlfierent 
intention,  a  power  of  attorney  to  draw.  Indorse  or 
accept  bills;  and  to  make  and  indorse  notes,  negotia- 
ble at  a  particular  bank  in  the  name  of  the  princi- 
pal, must  be  construed  as  giving  authority  to  act 
only  in  the  separate  individnal  business  of  the 
principal;  and  an  indorsement  of  a  bill  by  the  agent 
for  his  own  benefit  in  the  name  of  his  principal  does 
not  bind  the  principal.    Stainback  v.  Bank.  11  Gratt 


Authority  to  Execute  a  Joint  Note  No  Authority  to 
Execute  an  Individual  Note.— Where  several  persons 
united  in  a  power  to  authorize  another  to  Indorse 
their  names  upon  a  bill  drawn  in  favor  of  one  of 
them,  it  was  held  that  the  power  given  did  not 
warrant  several  and  successive  indorsements,  but 
only  a  joint  indorsement  of  and  for  them  all.  so 
that  they  should  be  jointly  bound  as  Indorsers  to  the 
holder,  and  equally  and  jointly  bound  among  them- 
selves. Bank  of  U.  S.  v.  Belme,  1  Gratt  2S4.  48  Am. 
Dec.  561. 

How  the  Agent  Should  ^gn.— Where  a  negotiable 
instrument  is  made  by  an  agent  for  his  principal, 
the  agent  in  order  to  exempt  himself  from  liability 
must  not  only  name  his  principal,  but  he  must 
express  by  some  form  of  words  that  the  writing  is 
the  act  of  tbe  principal,  though  done  by  the  hands 
of  the  agent  A  mere  description  of  the  general 
relation  which  the  person  signing  the  paper  owes  to 
another,  without  indicating  that  the  particular 
signature  was  made  in  the  execution  of  the  agency, 
is  not  sufficient  to  charge  the  principal  or  to  exempt 
the  agent  from  personal  liability.    Exchange  Bank 
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T.  Lewis  County,  28  W.  Va.  278.  Thns,  the  mere  addi- 
tion of  the  word  "president"  to  the  signature  of  the 
president  of  the  corporation  on  negotiable  paper 
does  not  bind  the  corporation.  Scott  y.  Baker,  8  W. 
Va.  »:  Band  v.  Hale,  8  W.  Va.  406. 

And  a  note  siffned  "J.  B..  Ajrent.for  Lewis  county" 
is  not  the  note  of  Lewis  county,  but  the  individual 
note  of  the  affent.  Exchangre  Bank  v.  Lewis  County, 
S8W.  Va.  273. 

Presideat  •!  a  Bank. —A  president  of  a  bank  has  no 
inherent  authority  to  indorse  or  transfer  neirotiable 
paper belonsing-  to  the  bank,  but  such  authority  may 
be  implied  by  his  habit,  known  to  the  directors,  of 
doinfif  acts  of  the  same  general  character.  Smith  v. 
Lawson.  18  W.  Va.  212. 

laiplled  Authority  of  •  Bank  Cashier.— The  cashier 
of  a  bank  has  prima  facie  authority  by  virtue  of  his 
office  to  transfer  negotiable  promissory  notes 
bekmglnflr  to  the  bank  in  the  transaction  of  the 
Dsnal  bo-sineas  of  the  bank,  and  his  transfer  of  such 
a  note  to  a  party,  who  receives  it  in  irood  faith, 
confers  a  valid  Utle  to  the  note  on  the  transferee. 
Smith  V.  Lawson,  18  W.  Va.  812. 

Traasfer  by  Cashier  for  Improper  l>ttr|HMa.— But  the 
cashier's  prima /act«  authority  to  transfer  the  nego- 
tiable notes  of  a  bank  will  not  make  such  transfer 
valid,  if  it  be  proven  that  the  transferee  knew  that 
the  transfer  was  made  by  the  cashier  not  in  the 
osnal  course  of  business  and  for  an  improper  pur- 
pose.  Smith  V.  Lawson.  18  W.  Va.  212. 

Aatborlty  of  Cashier  Restricted  by  Charter.— And  so 
vbere  the  management  of  the  affairs  of  a  banking 
corporation  is  entrusted  by  its  charter  to  a  board  of 
directors,  unless  specially  authorized  by  the  char- 
ter, the  cashier  of  such  banking  corporation  has  no 
power  to  assiffn  the  discounted  bills  and  notes  to  a 
depositor  in  payment  of  his  deposits  without  author- 
Itr  from  the  board  of  directors.  Lamb  v.  Cecil,  26 
W.  Va.  288. 

Implied  Authority  of  Treasurer  of  a  Corporation.— 
The  trea.surer  of  a  corporation  has  as  an  incident  of 
bis  office  the  authority  to  draw  checks  unless  such 
aothority  is  taken  away  or  restrained.  But  the 
power  to  bind  the  corporation  by  indorsiuff  negotia- 
ble notes  is  not  inherent  in  the  treasurer,  and  he 
that  takes  such  notes  by  indorsement  from  an  officer 
of  the  corporation  does  so  at  his  peril.  Davis  v. 
Bocklnffham.  etc,  Co.,  80  Va.  200, 15  S.  £.  Rep.  547. 

President  of  Railroad  Company.— The  authority  of  a 
president  of  a  railroad  company  to  make  contracts 
for  necessary  labor  for  the  company  is  incident  to 
his  office,  and  he  may  furnish  evidence  of  the 
amount  payable  under  the  contract,  either  be  fore  or 
after  the  performance  of  the  service,  and  put  that 
evidence  in  the  form  of  a  due  bill  or  promissory  note, 
in  his  discretion,  unless  his  authority  is  restricted 
by  special  leffislation,  or  by  refirulations  of  the  com- 
pany known  to  the  other  contracting-  party.  Rich- 
mond, etc..  R.  Co.  V.  Snead.  10  Gratt  854. 

Bills  by  Railroad  President  In  Unusual  Porn.—  And 
the  fact  that  the  president  of  a  railroad  company 
usually  gave  notes  of  the  company  on  printed  forms, 
and  signed  them  as  president,  was  held  not  sufficient 
to  prevent  a  recovery  against  the  company  upon  a 
doe  bllL  not  upon  a  printed  form,  and  not  signed  as 
president,  but  was  a  mere  circumstance  to  be 
weighed  by  the  Jury  in  determining  whether  or  not 
the  consideration  passed  to  the  company  so  as  to 
make  them  liable.  Richmond,  etc.,  R.  Ck)  v.  Snead, 
10  Gratt  354. 

Psrol  Evidence  to  Show  Benefits  Received  by  Prin- 
dpsl.— Where  the  president  of  a  railroad  company 


signed  In  his  own  name  a  bill  for  "labor  performed 
on  cottaffe  lot  of  railroad  company."  parol  evidence 
was  held  admissible  to  ascertain  whether  the  work 
was  performed  for  the  president  or  for  the  company. 
Richmond.  etc.,.R.  Ck>.  v.  Snead,  10  Gratt  854. 

Note  by  Agent  of  Confederate  States.— A  note  given 
by  an  agent  of  the  late  confederate  government,  and 
blndiuiT  himself  for  the  price  of  cattle  purchased  for 
the  support  of  the  armies  of  «uch  government  and 
for  the  purpose  of  aiding:  and  carrying  on  the  war 
against  the  United  States  is  a  valid  contract  and 
may  be  enforced  against  the  obligor,  after  the  end 
of  the  war.    Ruckman  v.  Lightner,  24  Gratt  10. 

Agent  for  Negotiation— 5cope  of  Authority.— The 
delivery  of  an  incomplete  negotiable  note  by  the 
maker  to  a  third  person  to  be  negotiated  does  not 
constitute  the  latter  the  agent  of  the  former  to 
make  alterations,  in  parts  of  the  note  already  com- 
plete, which  are  necessary  to  give  effect  to  the  note 
for  the  purpose  for  which  it  was  intended.  Hoffman 
V.  Planters*  Nat  Bk.  (Va.  1001).  7  Va.  Law  Beg.  570. 

Parol  Testimony  Inadmissible  to  3how  Agency.— 
Where  there  was  nothing  on  the  face  of  a  note  to  in- 
dicate that  it  was  made  by  a  party  acting  as  agent 
parol  evidence  was  held  inadmissible  to  show  that 
the  maker  made  the  note  in  payment  for  cattle  for 
the  confederate  government  for  which  he  was  agent 
Ruckman  v.  Lightner,  24  Gratt.  10. 

Express  RatlHcatlen.— if  one  promises  to  pay  a  note, 
to  which  his  name  has  been  signed  by  one  assuming, 
without  authority,  to  act  as  his  agent,  it  is  an  adop- 
tion of  the  act  of  the  agent  and  in  law,  is  equivalent 
to  an  antecedent  authority  to  execute  the  note. 
Devendorf  v.  W.  Va,,  etc..  Co.,  17  W.  Va.  185. 

But  an  express  ratification  of  an  insolated  act 
beyond  the  authority  of  agent,  is  not  sufficient  to 
charge  the  principal  for  like  acts  in  the  future. 
Thus  a  letter  authorized  the  addressee  and  another 
to  use  the  name  of  the  sender  as  indorser.  With 
this  letter  in  his  possession  the  addressee  indorsed 
the  name  of  the  sender  upon  his  bills  in  such  manner 
that  it  did  not  appear  by  the  paper  to  have  been 
done  by  an  agent  Some  of  these  bills  were  pro- 
tested, and  afterwards  the  donor  of  the  power  by  an 
indorsement  on  the  letter,  said  :  "The  above  Is  my 
signature  and  letter,  the  legal  liabilities  of  which  I 
hereby  acknowledge."  The  aduressee  again  in- 
dorsed the  name  of  the  donorof  the  power  of  other 
bills  in  the  same  manner.  The  donor  of  the  power 
was  held  not  liable  upon  these  indorsements.  Union 
Bank  of  Maryland  v.  Belrne,  1  Gratt  226. 

Implied  Ratification  of  Power —And  where  in  con- 
sequence of  a  notorious  agency,  the  agent  is  in  the 
habit  of  drawing  bills,  which  the  principal  has  regu- 
larly paid,  this  Is  such  an  affirmation  of  his  power 
to  draw,  that  the  principal  will  be  bound  to  pay  other 
bills  drawn  by  the  agent  though  the  agent  makes  a 
misapplication  of  the  money  raised  by  such  bills. 
Hooe  V.  Oxley.  1  Wash.  10.  l  Am.  Dec.  425. 

While  the  courts  should  generally  refuse  to  allow 
a  recovery  against  one  person  on  a  negotiable  instru- 
ment made  by  another,  on  proof  that  the  latter  was 
acting  as  his  agent,  yet  a  person  may  make  the 
signature  of  another  his  own  by  using  or  allowing 
it  to  be  used  as  such  in  the  course  of  his  busi- 
ness, and  he  will  and  should,  under  such  circum- 
stances when  clearly  proved,  be  as  much  bound  as 
if  his  own  name  was  affixed  to  the  bill  or  other 
negotiable  Instrument  in  queNtlon.  But  the  court 
In  applying  this  principle  should  be  careful  to  limit 
its  application  to  the  clas.s  of  cases  to  which  it  prop- 
erly belongs,  and  not  so  apply  it  as  to  ignore  other 
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well-established  principles  applicable  to  negotiable 
instruments.  Devendorf  v.  W.  Va.,  etc.,  Co.,  17  W. 
Va.  136. 

b.  PABT1CBR8. 

Plrm  Paper  Qlven  for  Partner's  Private  Transactkm. 

—Where  a  third  party  takes  from  a  partner  his  signa- 
ture of  his  firm  upon  his  own  priTate  IndlTldual 
transaction  he  cannot  hold  the  firm  without  proof  of 
authority,  adoptiob,  or  ratification  of  the  act  And 
the  taker  of  the  note  under  such  circumstances  must 
prove  the  assent  of  the  other  partners,  for  prima 
faeU  such  a  transaction  is  a  fraud,  both  on  the  part 
of  the  debtor  and  the  creditor.    Tompkins  v.  Wood 

yard,  6  W.  Va.  Sid 

Power  of  Partners  to  Make  an  Indorsenent  for 
Accommodation.— The  power  of  partners  to  bind 
one  another  by  commercial  paper  does  no^  ex- 
tend to  indorsements  or  other  contracts  for  the 
accommodation  of  a  third  person.  Hence,  the  rule 
is  well  settled  that  when  one  member  of  a  partner- 
ship becomes  an  accommodation  maker  or  indorser, 
for  the  benefit  of  a  third  person,  in  the  name  of  the 
firm,  without  the  assent,  express  or  implied,  or  the 
subsequent  ratification  of  his  copartners,  such  paper 
cannot  be  enforced  asainst  them  or  the  firm  by  the 
holder  who  takes  with  knowledge  of  its  accommo- 
dation character.    Tompkins  v.  Woodyard,  5  W.  Va. 

21«. 
Renewal  of  Note  after  Retirement  of  5ome  Members 

of  Plrm.— Where  a  partnership  note  is  ffiven.  and 
renewed  after  the  dissolution  of  the  partnership 
by  the  remaining  partner  in  the  old  firm  name, 
such  renewal  does  not  bind  the  retiring  partner, 
neither  does  its  acceptance  discharge  the  pre- 
existing debt;  not  beinir  valid  as  to  the  retiring 
partner,  the  consideration  falls,  and  the  old  debt 
remains.  The  renewal  of  the  note  In  the  firm  name 
Is  stronff  evidence  that  the  promisee  did  not  in- 
tend to  release  the  other  partner  and  hold  the 
partner  who  executed  it  liable  alone.  Parker  v. 
Cousins,  2  Qratt  872;  Miller  v.  Miller.  8  W.  Va.  542. 

Thus,  In  Miller  v.  Miller,  8  W.  Va.  642,  a  note  was 
made  by  a  firm  and  Indorsed  at  a  bank  for  the 
firm's  accommodation  by  a  party  who  did  not  know 
all  of  the  members  composing  the  firm.  After  the 
execution  of  this  note  one  of  the  members  of  the 
firm  withdrew,  the  indorser  not  being-  notified  of 
his  withdrawal.  The  note  was  renewed  at  the  re- 
quest of  the  firm  and  the  Indorser  again  went  on  the 
note.  Upon  the  maturity  of  the  note  and  the  failure 
of  the  firm  to  pay  It,  It  was  retired  by  the  Indorser. 
In  an  action  by  this  Indorser  against  the  firm,  the 
members  of  the  firm.  Including  the  party  who  had 
withdrawn  prior  to  the  renewal  of  the  note,  were 
held  liable  to  the  Indorser  for  the  money  paid  by 
him  upon  his  Indorsement. 

Sealed  Obligation  by  One  Partner  Held  a  Note  In 
Equity.— A  partner,  instead  of  executing  a  promis- 
sory note  for  a  sum  of  money  lent  the  firm,  executed 
by  mistake  a  penal  obllffatlon.  In  the  name  of  the 
firm,  under  seal.  Upon  a  suit  In  equity  upon  the  in- 
strument, it  was  held  that  althoug-h  at  law  there  was 
no  remedy  on  the  sealed  obligation,  except  against 
the  partner  who  executed  It,  yet  equity  had  jurisdic- 
tion to  correct  the  mistake,  and  hold  all  the  partners 
as  much  bound  as  If  there  was  no  seal  and  it  was  an 
ordinary  promissory  note.    Oalt  v.  Calland,  7  Lelffh 

504. 
Notes  between  Partners  In  Settlement  of  Partnership 

flatters.— The  execution  of  a  negotiable  note  by  one 
member  of  the  partnership  to  the  other,  for  the 
balance  found  due  to  him  upon  a  settlement  of  the 


partnership  accounts,  is  conclusive  upon  such  i»art- 
ner  as  to  the  correctness  of  such  settlement  in  tlie 
absence  of  accident,  mistake  or  fraud  In  marine 
such  settlement  Mahnke  v.  Neale.  28  W.  Va.  58. 
SeeiM>«^  "Evidence." 

c.  AiiiSN  Enimibs.— War  operates  as  an  interdic- 
tion of  all  commercial  and  other  pacific  interconrae 
and  communication  with  the  public  enemy :  and. 
every  species  of  private  contract  made  with  subjects 
of  the  enemy  during'  the  war  is  unlawfuL  .  The  late 
rebellion  was  war,  and  citizens  on  opposite  sides 
were  alien  enemies,  and  their  relations  under  the 
constitution  were  suspended  and  superseded  for  the 
time. by  new  relations  under  the  laws  of  irar. 
A  check  drawn  by  a  cltisen  of  one  belligerent  upon 
a.  citizen  of  the  other  during'  this  war  was  nnlawfol 
and  void.  Blll^erry  v.  Branch,  10  Oratt  808 :  Mc- 
Veigh V.  Bank  of  Old  Dominion,  96  Oratt  785. 

And  a  note  made  in  June  1861,  by  a  person  resident 
within  the  confederate  lines,'  and  discounted  by  a 
bank  located  within  the  Union  lines,  was  Illegal  and 
void;  unless  It  was  given  in  renewal  of  a  note  made 
before  the  war,  and  by  an  agrent  acting'  under  au- 
thority conferred  before  the  war«  McVeiirh  v.  Bank 
of  Old  Dominion,  86  Qratt  78& 

4.  THE  CONSIDERATION. 

a.  Presumption  of  Comsobbation. 

PoaaoaaUm  Prima  Pade  Imports  Consideration. — ^In 

an  action  upon  a  bill  of  exchange  or  a  promissory 
note,  the  party  may  recover  without  averring*  or 
proving*  that  any  valuable  consideration  has  been 
received  for  it  Such  a  bill  is  presumed  to  stand 
on  valuable  consideration,  and  j^Hma  faeU  Imports 
it    Averett  v.  Booker,  15  Qratt  168. 

The  possession  of  a  bill  or  a  note  Is  vHma  faeU  evi- 
dence of  ownership,  and  also  that  the  holder  received 
It  upon  a  valuable  consideration  paid  theretor 
in  the  usual  course  of  trade.  As  a  g'eneral  rule, 
therefore,  even  where  there  is  a  failure  of  consid- 
eration or  other  equitable  defence  as  between  the 
defendant  and  the  drawee  or  the  payee  of  the  bill  or 
note  or  his  Immediate  indorser.  he  cannot  call  upon 
the  plaintiff  to  prove  when  or  upon  what  considera- 
tion the  bill  or  note  upon  which  the  suit  is  brought 
was  transferred  to  him,  or  how  it  came  into  his 
hands.  Bank  of  Spencer  v.  Simmons.  43  W.  Va.  70, 97 
S.  E.  Rep.  280;  Ford  v.  McClnuff.  5  W.  Va.  IM; 
Averett  v.  Booker,  15  Qratt  168:  Peasley  v.  Boat- 
wrlg'ht,  2  Leigh  105;  Snead  v.  Ooleman,  7  Qratt  800: 
Crawford  v.  Dalffh,  2  Va.  Cas.  521. 

Checks— i^resnmption  of  Consideration.— The  draw- 
ing and  delivery  of  a  check  Imply  the  Indebtedness 
of  the  drawer  to  the  payee  to  the  amount  of  the 
check,  and  In  an  action  upon  a  check  It  is  not  neces- 
sary to  aver  in  the  declaration  any  further  consid- 
eration. McClain  V.  Lowther,  85  W.  Va.  287,  13  S.  E. 
Rep.  1008. 

When  Proof  of  Consideration  Is  Reqolrod.— It  Is  never 
necessary  to  aver  consideration  for  any  engagement 
on  a  bin  or  note,  or  to  prove  the  existence  of  such 
consideration,  unless  a  presumption  asralnst  it  be 
raised  by  the  evidence  of  the  adverse  party,  or 
unless  it  appear  that  injustice  will  be  done  to  the 
defendant  or  that  the  law  will  be  violated  if  the 
plaintiff  recover.  Bank  of  Spencer  v.  Simmons,  48 
W.  Va.  70,  27  S.  E.  Rep.  800. 

"Por  Value  Received."— The  words,  "for  valne 
received."  In  a  note,  vrima  fade  establishes  a  valu- 
able consideration,  where  It  becomes  necessary  to 
prove  such  consideration.  Williamson  v.  Gline,  40 
W.  Va.  104,  20  S.  E.  Rep.  017. 
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1>.  liKAUTT  AHD  SiTFncnBNCT. 

NsteOlvM  ta  CoiBpronilM  of  Bastardy  ProcMdIngs. 

-A  note  giren  to  a  woman  in  compromise  of  a  bas- 
tardy fxroceedinr  is  binding  and  valid,  and  on  snffl- 
dentoooslderation,  and  tbe  payment  thereof  cannot 
be  avoided  on  the  ground  that  the  compromise  of 
loch  proceeding-  is  contrary  to  public  policy,  or 
affaimt  public  morals.  Nor  can  the  innocence  of 
the  pntative  father  be  set  up  as  a  defence  against 
the  recorery  of  such  note,  in  the  absence  of  fraud 
on  the  part  of  the  obligee  in  procurement  thereof. 
BOltnfvley  t.  Clelland,  41  W.  Va.  284.  S8  S.  £.  Rep.  812. 

Nates  PajraMe  la  Cooladarato  nooey.— A  note  made 
piyable  in  confederate  money  was  Illegal  and  void 
and  no  payment  of  it  could  be  enforced.  Nor  does 
it  matter  that  it  was  made  within  the  military  lines 
of  tlie  late  so  called  Confederacy,  as  a  question  of 
illegality  is  to  be  tested  not  by  the  pretended  author- 
ity of  the  late  insurrectionists,  but  by  the  laws  of 
the  lawful  goyemment  of  the  country.  Where  the 
parties  to  a  contract  to  be  paid  in  confederate  money, 
are  mpari  deUcto,  a  court  of  equity  will  equally  with- 
kold  iti  aid  from  the  guilty  party  who  would  lUToke 
it  toget  rid  of  such  illegal  contract  executed.  Brown 
T.  WjUe,  2  W.  Va.  502:  Calfee  ▼.  Burgess,  8  W.  Va. 
01  But  notes  given  in  renewal  of  notes  which  were 
given  for  confederate  money,  were  held  valid  in 
McLaughUn  v.  Beard.  5  W.  Va.  688. 

Nstca  Olvcn  for  Hire  of  Slaves.— During  the  year 
1881.  slavery  was  recognized  as  existing  botlji  by  the 
United  States  and  Missouri,  and  slaves  owed  no 
allegiance  to  either.  There  could  be  no  demand  for 
their  services  by  the  United  States  or  the  state, 
vbich  could  occasion  a  failure  of  the  consideration 
of  notes,  made  in  the  state  of  Missouri,  and  given  for 
the  hire  of  slaves.    Booker  v.  Kirkpatrick,  20  Oratt 

1«L 

Usarlsas  Coosidarations.— Every  subsequent  secu- 
rity given  for  a  loan  originally  usurious,  however 
remote  or  often  removed,  is  void.  Coff  man  v.  Miller. 
KGratt  701:  Drake  v.  Chandler,  18  Oratt  908.  But  a 
new  note  made  by  a  different  i)erson  is  purged  of 
osory,  unless  the  transaction  was  merely  intended 
as  an  evasion  of  the  usury  statute.  Coffman  v.  Mil- 
ler. 20  Gratt.  701 :  Keckley  v.  The  Union  Bank,  79  Va. 

Uiarloas  Nates  Sold  tbrongh  a  Broker  to  lanocant 
Pardnjars.— But  where  the  maker  of  a  negotiable 
note  payable  to  his  own  order,  indorsed  it  and  sold 
It  through  a  third  person  at  a  greater  rate  of  inter- 
est than  that  allowed  by  law,  the  transaction  was 
beld  not  usurious,  where  the  purchaser  did  not 
know  the  character  of  the  note  or  that  it  was  sold 
for  the  benefit  of  the  maker.  Bailey  v.  Hill.  77  Va. 
•«;  Taylor  v.  Bruce,  OUmer  42;  Whitworth  v. 
Adams.  5  Rand.  838:  Brummel  v.  Enders,  18  Oratt 

rstttaiauca    Recovery  of  Usurloas  Consideration.— 

A  sale  at  a  greater  discount  than  the  legal  interest, 
of  negotiable  notes  made  and  indorsed  in  blank  for 
(be  purpose  of  raising  money,  by  a  broker  for  the 
maker  to  a  purchaser  ignorant  of  that  purpose  is 
not  oturious.  But  payment  of  illegal  Interest  after 
maturity  of  notes  for  forbearance  is  usury,  and 
the  usurious  premium  may  be  recovered  back. 
Moseley  v.  Brown.  76  Va.  419. 

Doable  Charges  of  interest  In  Renewals.— Where  it  is 
agreed  to  renew  a  note  every  sixty  days  for  the 
same  amount  upon  paying  the  discount  and  upon 
the  renewals  interest  for  every  sixty-fourth  day 
Is  charged  twice,  the  notes  are  not  usurious. 
Parker  V.  Cousins.  2  Oratt  872. 


Praodulant  and   Voluntary    Transfers   Void   as  to 

Creditors.— Negotiable  paper,  like  any  other  prop- 
erty, may  be  the  subject  of  fraudulent  transfer,  as 
the  law  merchant  cannot  protect  a  transaction  mala 
Jtdtt  from  the  operation  of  statutory  law.  Hence, 
the  transfer  of  an  overdue  negotiable  note  with  the 
fraudulent  intent  to  delay,  hinder,  or  defraud  the 
maker  of  such  note  out  of  a  Just  set-off.  Is  void  as  to 
such  setoff,  unless  made  to  a  bona  Ads  purchaser  of 
value,  without  notice  of  such  intent  Davis  v.  Noll, 
88  W.  Va.  06, 17  S.  E.  Rep.  791. 

And  every  gift,  assignment  or  transfer  of  a  nego- 
tiable instrument  on  consideration  not  deemed 
valuable  in  law.  is  void  as  to  existing  creditors  in 
the  hands  of  such  donee,  assignee,  or  transferee, 
but  not  in  the  hands  of  a  bonajlde  holder  for  value. 
Davis  V.  Noll.  88  W.  Va.  06. 17  S.  £.  Rep.  791.  See 
monographic  note  on  "lYaudulent  and  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris,  11 
Oratt  848. 

Inadequacy  of  Consideration  Must  Be  Qross  to  In- 
validate the  Instrunent.— Where  the  parties  are 
competent  to  contract  relief  will  not  be  decreed  on 
the  ground  of  inadequacy  of  consideration,  unless 
the  inequality  be  so  gross  as  to  shock  the  conscience, 
and  of  itself  to  amount  to  proof  of  fraud.  Jones  v. 
Degge,  84  Va.  086,  5  S.  E.  Rep.  799:  Matthews  v. 
Crockett  82  Va.  894. 

So  in  a  suit  to  enjoin  the  defendant  from  dispos- 
ing of  certain  notes  executed  to  him. by  the  plaintiff, 
and  to  set  aside  a  sale  evidenced  by  the  notes,  a 
contention  by  the  plaintiff  that  the  contract  of  sale 
was  unconscionable  is  of  no  force  when  It  appears 
that  the.  property  will  yield  from  12  to  22  per  cent, 
on  the  Investment  Loftus  v.  Maloney,  89  Va.  C76. 16 
S.  E.  Rep.  749. 

Pajrment  of  Interest  Is  Sufficient  for  an  Extension.— 
Payment  of  Interest  in  advance,  though  at  a 
usurious  rate,  is  sufficient  consideration  for  an 
agreement  to  extend  the  time  of  payment  Olenn 
V.  Morgan,  28  W.  Va.  407. 

Want  of  Consideration  In  Original  Note  No  Objection 
to  One  Qlven  In  Renewal.- A  party  who  gives  a 
renewal  note  after  discovering  that  the  representa- 
tions which  led  him  to  sign  the  first  were  false,  can- 
not plead  want  of  consideration  of  the  first  as  a 
defence  to  the  second.    Keckley  v.  Bank,  79  Va.  458. 

Forbearance  to  Sue.— Forbearance  to  sue  is  valuable 
consideration,  and  if  a  creditor  take  from  his  debtor 
and  surety  a  note  giving  further  time  for  payment 
this  is  a  valid  consideration  to  bind  the  surety. 
Williamson  v.  Cllne,  40  W.  Va.  194.  20  S.  E.  Rep.  917. 

c.  Failure  of  Considsratign.— Failure  in  the 
consideration  does  not  affect  the  validity  of  a  nego- 
tiable note  In  the  hands  of  a  bona  Jlde  holder  for 
value.  But  the  maker,  upon  paying  the  holder  the 
amount  of  the  Instrument  may  recover  it  from  the 
payee  if  the  consideration  between  them  has  failed. 
Wilson  V.  Lazier,  11  Oratt  477.  For  a  full  discussion 
of  consideration,  see  monographic  noU  on  "Consid- 
eration." 

6.  WHAT  LAW  GOVERNS  THE  VALIDITY. 

General  Rule.— The  general  rule  is  that  all  instru- 
ments  made  and  executed  In  a  countr3%  take  effect 
and  are  to  be  construed,  as  to  their  nature,  opera- 
tion and  extent  according  to  the  laws  of  the  country 
where  they  are  made  and  executed.  But  where  the 
contract  is  either  expressly  or  tacitly  to  be  per- 
formed In  any  other  place  than  where  the  same  was 
made  and  executed,  the  general  rule  Is  In  confor- 
mity to  the  presumed  intention  of  the  parties,  that 
the  contract  as  to  its  validity,  nature,  obligation  and 
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interpretation  is  to  be  aroyemed  by  the  law  of  the 
place  of  performance.  Hefflebower  v.  De trick,  27 
W.  Va.  le. 

Thus,  a  paper  sifirned  in  blank  was  sent  to  Mary- 
land to  be  there  filled  up.  It  was  filled  up  there, 
and  at  the  same  time  and  place  was  indorsed  by 
the  payee  to  the  holders,  for  value;  the  note  belngr 
in  fact  for  the  accommodation  of  the  payee.  This 
was  held  a  Maryland  contract  and  to  be  ffovemed 
by  the  Maryland  law,  thousrh  the  note  was  headed 
from  a  town  in  Virginia.  Fant  v.  Miller,  17  Gratt 
47. 

Place  of  Performance.— A  note  made  in  Massachu- 
setts and  payable  at  either  of  the  bankinsr  houses 
in  Wheeling,  Va..  is  to  be  firoverned  by  the  law  of 
Virginia.  Freeman *s  Bank  v.  Buckman.  16  Gratt 
126. 

No  Place  of  Performance  Named.— Where  no  place 
of  performance  is  named  in  an  instrument  it  is  pre- 
sumed that  it  is  payable  where  made,  and  that  law 
will  firovern.  Wilson  v.  Lazier,  11  Gratt.  477;  Heffle- 
bower v.  Detrick,  27  W.   Va.  16. 

Law  ExUting  at  the  Time  of  Making  Contract  Qov- 
cmed.— The  rights  and  obligations  of  the  parties  to 
negotiable  paper  are  governed  by  the  law  as  it  was 
when  the  contract  was  made,  and  not  by  the  law  as 
it  was  when  the  contract  becomes  payable.  The 
ordinance  of  the  Virginia  convention  on  the  24th  of 
June  1861,  dispensed  with  demand,  protest  and 
notice  uix>n  all  checks,  bills  and  notes  payable  at  a 
bank  located  in  any  city  or  town  if  at  the  time  of 
maturity  of  such  instruments,  the  town  or  city  was 
occupied  or  invested  by  the  public  enemies.  By  an 
act  of  the  legislature  passed  on  the  10th  of  May  1862, 
this  ordinance  was  amended  so  as  to  require  notice 
of  the  dishonor  of  the  bill  or  note  to  be  given  within 
ten  days  after  the  removal  of  th6  obstruction 
created  by  the  presence  of  the  enemies.  A  note  was 
made  and  indorsed  on  the  11th  of  December  1861. 
payable  at  a  bank  in  Fredericksburg  In  six  months. 
When  It  fell  due  the  town  of  Fredericksburg  was  In 
possession  of  the  United  States  forces,  but  they  left 
in  a  few  monthH;  but  no  notice  of  nonpayment  was 
given  at  any  time  to  the  Indorsers.  The  rights  and 
obligations  of  the  parties,  were  held  to  be  governed 
by  the  ordinance  which  was  in  operation  when  the 
note  was  made  and  Indorsed;  and  notice  of  non- 
payment was  not  necessary  to  bind  the  Indorsers. 
Duerson  v.  Alsop,  27  Gratt.  229. 

Making  and  Indorsing  Bach  Qovemed  by  Lex  Loci 
Contractus.— Making  a  note  and  indorsing  or  assign- 
ing It  are  distinct  contracts,  each  governed  by  the 
law  of  the  place  of  the  contract.  Nichols  v.  Porter, 
2  W.  Va.  18. 

Presumption  as  to  Law  of  Foreign  State.— In  an  ac- 
tion by  an  Indorsee  against  the  drawer  of  a  bill  of 
exchange.  It  was  found  by  special  verdict,  that  the 
bin  was  drawn  In  Maryland  on  a  person  In  Virginia, 
and  no  law  of  Maryland  was  found,  declaring  such 
a  bill  an  Inland  bill.  It  was  held  that  the  court 
could  not  take  judicial  notice  of  any  law  of  Mary- 
land to  that  effect,  unless  It  be  expressly  found  :  and 
such  bill  being  a  foreign  bill  of  exchange,  according 
to  the  general  law  merchant,  it  would  be  so  re- 
garded.   Brown  v.  Ferguson,  4  Leigh  37. 

Lex  Porl  Qovems  Questions  of  Evidence.— The  law 
of  the  state  where  an  action  is  br9Ught  determines 
what  Is  evidence  of  presentment  and  dishonor  of 
promissory  notes  and  Inland  bills  of  exchange.  Cor- 
bln  V.  Planters'  Bank.  87  Va.  661,  13  S.  £.  Rep.  98. 

So  where  the  law  of  a  state  where  a  note  is  made, 
declares  that  It  shall  be  void  unless  it  is  stamped, 


it  is  void  everywhere  and  an  action  cannot  be  main- 
tained upon  It  in  another  state.  But  If  in  such  case 
the  law  only  declares  that  the  note  shall  not  be 
available  as  evidence,  an  action  may  be  maintained, 
upon  It  In  another  state.  Fant  v.  Miller.  17  Gratt.  47. 
Presumption  as  to  Place  of  Performance  —In  Heflle> 
bower  v.  Detrick,  27  W.  Va.  16,  it  was  held,  that  a 
promissory  note  purporting  on  Its  face  to  be  made 
at  a  place  within  that  state  and  not  specifying  any 
place  of  payment,  would  in  the  absence  of  proof  be 
presumed  to  have  been  made  and  to  be  payable 
within  that  state. 

III.  ACCEPTANCE  OF  BILL  OP  EXCHANQE. 

Definition.— Acceptance  is  the  act  by  which  the 
drawee  of  a  bill  of  exchange  signifies  his  undertak- 
ing to  pay  ^e  bill.  Blgelow  on  Bills,  Notes,  and 
Checks  86  :  Christian  v.  Keen,  80  Va.  869. 

Nature  and  Effect.— An  acceptance  Is  an  engage- 
ment to  pay  the  bill  according  to  the  terms  of  the 
acceptance.  The  effect  of  the  acceptance  is  to  give 
credit  to  the  bill,  and  to  render  the  acceptor  Uable 
as  the  maker  of  a  note  :  It  Implies  an  acknowledg- 
ment that  he  has  effects  of  the  drawer  in  his  hands, 
and  the  circumstance  that  there  were  no  effects  in 
the  hands  of  the  acceptor  Is  of  no  consequence,  for 
by  making  himself  a  party  to  the  Instrument  he 
has  contributed  to  its  currency  and  that  perhaps 
was  one  reason,  on  which  the  holder  parted  with 
his  money.    Bennett  v.  Manle.  Gilmer  806. 

Acceptance  Is  Conclusive  as  to  Signature  of  Drawer. 
—It  Is  a  well-established  rule  of  commercial  law, 
that  the  drawee  of  a  bill  of  exchange  Is  presumed 
to  know  the  handwriting  of  the  drawer,  and  If  he 
accepts  or  pays  the  bill,  although  the  drawer's 
name  has  been  forged,  he  is  bound  by  the  act  and 
cannot  recover  back  the  money  so  paid.  Johnston 
V.  Com.  Bank,  27  W.  Va.  84S. 

Right  of  Acceptor  to  Charge  BUI  to  Drawer  befecv 
Payment.— Acceptance  of  a  bill  does  not  entitle  the 
acceptor  to  charge  it  in  account  against  the  drawer 
from  the  date  of  the  acceptance,  unless  he  pays 
the  whole  money  at  the  time,  or  discharges  the 
drawer  from  all  responsibility.  Braxton  v.  Wll- 
Ung,  4  Call  288. 

When  Acceptor  May  Sue  Drawer  on  His  Acceptance. 

—And  the  acceptor  of  a  bill  of  exchange  does  not 
become  entitled  to  sue  the  drawer  of  the  bill  upon 
acceptance.  When  he  has  paid  the  bill,  and  not  be- 
fore, he  may  recover  back  the  amount  from  the 
drawer  in  an .  action  for  money  had  and  received. 
Christian  v.  Keen,  80  Va.  869;  Braxton  v.  Willing,  4 
Call  288. 

Acceptance  on  Faith  of  Funds.— Where  a  bill  of  ex- 
change Is  drawn  on  one.  who  accepts  It  on  the  faith 
of  funds  of  the  drawer  In  his  hands,  he  acquires  an 
equitable  Interest  in  those  funds,  and  Is  entitled  to 
set-off  his  liability  on  the  acceptances,  against  his 
obligation  to  pay  those  funds,  and  to  retain  them 
pro  tanto  for  his  Indemnity.  Lambert  v.  Jones.  2  P. 
&  H,  144. 

Where  the  Consideration  for  Acceptance  Falls.- Tbe 
general  acceptance  of  an  order  binds  the  acceptor. 
In  favor  of  a  payee  who  took  the  note  bona  Jtde  and 
for  a  valuable  consideration,  notwithstanding  tbe 
consideration,  which  Induced  the  acceptance,  after- 
wards fallH.  without  any  fault  on  the  part  of  tbe 
payee.    Corbln  v.  Sonthgate.  8  H.  &  M.  819. 

Effect  of  a  Promise  to  Accept.— Where  the  drawee  of 
a  bill  of  exchange  promises  to  accept  a  bill  of  ex- 
change drawn  on  him,  this  promise  to  accept  is  not 
binding  unless  supported  by  a  valuable  considera- 
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tion.  or  unless  some  party  has  taken  the  bill  on  the    be  bad  written  over  it  an  assignment  to  himself,  as 


faith  of  bis  promise  to  accept    Brown  v.  Fermison. 
4Leiffb37. 

ActiMi  ssalnst  Acceptor.— Formerly  an  action  of 
debt  would  iiot  lie  against  the  acceptor  of  a  bill  of 
excban^.  Wilson  v.  Crowdbill,  2  Mnnf.  SOS;  Smith 
T.  Segar.  S  H.  &  M.  894.  Bat  nnder  the  Virfflnia  stat- 
ute (1  EeT.  Code,  cb.  125.  S  4).  an  action  of  debts  lies 
by  Uie  payee  against  the  acceptor.  Hollinrsworth 
T.  Ifilton.  8  Leig-b  60. 

IV.  TRANSFER. 

I.  BY  INDORSElfENT. 

Pcflaltioo  off  Indoraeoieat.— Indorsement  is  a  term 
known  in  law.  which  by  the  custom  of  merchants, 
transfers  the  property  to  the  indorsee.  Fitzhn^b  ▼. 
Lore.6CaU5. 

NeoeMHy  of  lodorsement.— Bills  payable  to  bearer 
may  be  transferred  by  the  delivery,  but  to  transfer 
tbose  payable  to  order  it  is  necessary,  in  addition  to 
deliT^ry.  that  there  should  be  sometblnff  by  which 
the  payee  may  appear  to  express  his  order.  This 
additional  circumstance  is  an  indorsement.  Fitz- 
hoffb  ▼.  LoTe.  6  Call  6. 

Ellcct  of  lndoraooiefit— The  effect  of  indorsing  the 
payee's  name  upon  a  negotiable  Instrument  Is  per- 
fectly understood  in  the  commercial  world.  It  is  in 
Che  nature  of  a  warranty  that  the  maker  will  pay 
the  note  upon  presentment  at  maturity,  and  if  not 
so  paid,  he.  tbe  indorser,  will  upon  due  and  reason- 
able notice  of  the  dishonor  of  the  note,  pay  the  same 
to  the  bolder.  The  term  * 'indorsed,**  when  applied 
to  bills  of  exchange  and  other  negotiable  instru- 
ments, imports  a  transfer  for  the  leral  Talne.  But 
vitb  respect  to  bonds  and  other  securities  not  nego- 
tiable, the  equitable  title  passes  by  assignment  only. 
Welsh  ▼.  Ebersole,  7B  Va.  661. 

ladorseaeiit  In  Poll.— An  indorsement  in  full  is  one 
which  mentions  the  name  of  the  person  In  whose 
faror  it  is  made,  and  to  whom  or  to  whose  order  the 
som  is  to  be  paid.  For  instance.  "Pay  to  B  or  or- 
der," slffued  "A,**  is  an  indorsement  in  full  by  A, 
the  payee  or  holder  of  the  paper,  to  B.  An  indorse- 
ment in  full  prevents  the  bill  or  note  from  beingr 
indorsed  by  any  one  but  the  indorsee,  and  none  bat 
the  special  indorsee  or  his  representative  can  sue 
upon  it  Spence  y.  Hobinson,  86  W.  Va.  818, 18  S.  E. 
Rep.  1004. 

Effect  of  •  Bianic  IndoneoMat.— A  blank  indorse- 
ment is  in  legal  effect  a  direction  to  tbe  maker  or 
drawee  to  pay  the  amount  of  the  instrument  to 
bearer,  and  therefore  renders  the  paper  transfer- 
able by  delivery,  without  further  Indorsement  It 
also  carries  the  rigrht  to  any  holder  to  insert  bis  own 
name  above  tbe  blank  indorsement  and  thus  make 
the  paper  payable  to  himself.  This  will,  however, 
release  all  subsequent  indorsers.,  l  Daniel,  Neg. 
Instr.  6M,  e04a:  Rees  v.  Conococbeague  Bank,  6  Rand. 
9St:  Orrick  v.  Colston,  7  Gratt  188;  Frank  v.  Lilien- 
feld.  n  Qratt  377,  886:  Ritchie  v.  Moore,  6  Munf.  888: 
Jordan  v.  Neilson.  2  Wash.  164. 

Bat  a  blank  Indorsement  upon  a  note,  does  not 
p«r  ie  transfer  a  title,  but  is  an  authority  for  the 
holder,  either  to  hold  it  as  the  agrent  of  the  indorser. 
or  to  claim  it  as  bis  own  by  assignment,  at  his  elec- 
tloD.  without  any  further  act  to  be  done  by  the 
assignor.  The  blank  indorsement  is  conclusive 
proof  of  the  assent  of  the  indorser  to  transfer  tbe 
note  to  tbe  holder,  if  be  elects  to  take  it  as  a  trans- 
fer. The  assent  and  election  of  the  bolder  to  treat 
the  indorsement  as  a  transfer,  was  held  to  be  as 
well  proved  by  suiuff  upon  it  in  his  own  name,  as  If 


it  is  the  assent  of  both  parties  to  tbe  transfer,  which 
perfects  it,  and  not  the  form  in  which  the  assent  is 
evidenced.  Rees  v.  Conococheaffue  Bank,  6  Rand. 
326. 

Modes  of  Pilling  Blank  Indorsements.— A  paper 
siirned  in  blank,  and  indorsed  in  blank,  may  be 
filled  up  either  as  a  common  promissory  note  or  a 
negotiable  note :  and  the  person  who  indorsed  it  in 
blank  will  be  liable  on  his  Indorsement  to  a  holder 
for  value.  If  the  paper  is  filled  up  as  a  common 
promissory  note  to  a  third  person,  who  advances 
the  money  to  the  maker,  he  may  treat  the  indorser 
as  an  original  security  of  the  note.  If  after  tbe  note 
is  filled  up  and  delivered  to  the  payee,  the  holder 
fills  up  the  indorsement  without  a  guaranty,  be 
may  afterwards  erase  it  and  proceed  against  the 
indorser  as  original  security.  Orrick  v.  Colston,  7 
Qratt  180. 

Blank  Indorsoment  May  Be  Pilled  during  Trial.— And 
the  plaintiff's  attorney  may  fill  up  a  blank  indorse- 
ment and  make  it  payable  to  the  plaintiff  duriuir 
tbe  trial  of  a  cause.    Hooe  v.  Wilson,  6  Call  61. 

What  Is  Equivalent  to  Blank  Indorsement— An  in- 
dorsement by  one  of  two  payees  of  a  nerotlable  note 
to  the  other  by  which  the  Indorser  "assigns  and 
transfers  all  ri^ht  title  and  interest"  in  tbe  note  to 
such  other  is  equivalent  to  a  blank  indorsement 
of  the  note,  and  carries  with  it  the  consequences 
of  an  indorsement  without  restriction  or  limitation, 
and  cannot  be  varied  or  contradicted  by  evidence 
of  any  contemporaneous  parol  agreement  between 
the  parties.  Citizens*  National  Bank  v.  Walton,  M 
Va.  486,  81  S.  £.  Rep.  800. 

RIf  tat  to  Strike  Out  Indorsenents.— The  holder  of  a 
bill  of  exchange,  with  Indorsement  in  blank,  may 
strike  out  the  indorsement  subsequent  to  tbe  first 
and  may  write  over  the  first  indorsement  an  assign- 
ment to  himself,  or  the  bill,  without  such  assig'u- 
ment  will  be  considered  the  property  of  the  holder, 
he  having  the  power  to  make  it  Ritchie  v.  Moore, 
6  Munf.  888,  7  Am.  Dec.  688. 

But  where  there  were  two  indorsers  to  a  promis- 
sory note,  the  last  indorsee  struck  out  tbe  second 
indorsement,  and  filled  up  the  first  to  himself.  It 
was  held,  that  be  could  not  charire  the  first  indorser 
upon  an  execution  ag'ainst  the  maker  returned  ''no 
effects"  because  there  was  no  privity  between  them. 
Hooe  V.  Wilson.  6  Call  61. 

IndorseiBent** Without  Recourse. "—In  Ober  v.  Good- 
ridffe.  87  Gratt  878.  a  number  of  negotiable  notes 
were  transferred  "without  recourse."  It  was  held, 
lookluff  to  all  the  circumstances  of  the  case,  that 
the  words  were  to  be  construed  in  their  literal 
sense:  and  that  the  transferrer  was  not  liable  for 
the  failure  to  recover  from  the  indorser.  If  the 
transferee  intended  that  tbe  words  should  be  used 
in  this  instance  in  their  restricted  and  limited 
sense,  he  should  have  been  careful  to  express  his 
meaning,  or  have  it  expressed  in  plain  and  unmis- 
Ukable  terms. 

Restrictive  Indorsement —Where  the  payee  of  a  bill 
of  exchange  indorses  it  "Pay  to  A  or  his  order  only*' 
such  indorsement  restricts  tbe  negotiability  of  the 
instrument  and  the  drawer  may  prove  that  no  con< 
slderation  was  paid  for  the  instrument  when  sued 
upon  it    Power  v.  Finnie.  4  Call  411. 

Indorsement  Bnlarglnff  Liability  of  Indorsers.— In 
Nat  Bank  v.  McElfresh.  etc..  Co.  (W.  Va.  1000).  87  S. 
E.  Rep.  641,  the  payees  in  a  negotiable  note  made  the 
following  Indorsement  on  the  back  of  it:  "For  value 
received  we  hereby  guaranty  the  pa^'ment  of  the 
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witbln  note  at  maturity,  waiYiofir  demand,  notice  of 
nonpayment,  and  protest,"  which  was  followed  by 
their  signatures.  It  was  held,  that  this  operated  as 
a  transfer  of  th^e  note,  and  as  an  Indorsement 
thereof  with  enlarged  liability. 

Indorsement  after  Maturity.— The  Indorsement  of 
negotiable  notes,  though  made  after  maturity, 
passes  the  leffal  title  without  notice  to  the  maker. 
But  In  case  of  transfers  of  choses  In  action  not  ne- 
gro tiable,  only  the  equitable  title  passes,  and  the 
maker  may  make  payments  to  the  payee  or  obllsree 
until  he  has  notice  of  the  transfer.  Davis  ▼.  Miller, 
14  Gratt.  I;  Smith  v.  Lawson,  18  W.  Va.  212. 

Effect  of  Indorsement  after  Jlaturlty.— When  a  note 
is  Indorsed  after  it  becomes  due  it  Is  considered  as 
a  note  newly  drawn  by  the  person  so  indorsins:  it 
Broun  v.  Hull.  38  Gratt.  29. 

Indorsement  of  Overdue  Paper  Does  Not  Relate  Back. 
—The  Indorsement  of  an  overdue  note  does  not  relate 
back  to  the  date  of  a  note  ;  but  is  a  new  and  inde- 
pendent contract  only  takln^r  effect  from  the  time 
it  is  made,  and  must  be  determined  by  the  laws  and 
circumstances  then  ezistlnff*  Broun  v.  Hull.  83 
Gratt.  28. 

Necessity  of  Delivery  to  Complete  the  Transfers.— It 
is  an  elementary  principle  that  delivery  is  essential 
to  perfect  the  transfer  of  a  promissory  note.  Until 
delivered  to  the  payee  it  has  no  vitality ;  and  not 
only  must  there  be  a  delivery,  but  there  must  be  an 
acceptance  by  the  payee.  .Wriffht  v.  Smith,  81  Va. 
777 ;  Howe  v.  Ould,  28  Gratt.  1 ;  Rowan  v.  Chenoweth 
(W.  Va.  1900),  88  S.  E.  Rep.  544  :  Grasswitt  v.  Connally. 
27  Gratt.  19. 

Constructive  Delivery  Is  Soffldent.— Delivery  of  a 
promissory  note  is  essential  to  its  efficacy,  and  if 
not  delivered  in  the  lifetime  of  the  maker,  it  cannot 
be  delivered  after  his  death.  But  delivery  may  be 
constructive  as  well  as  actual,  and  where  it  is  clear 
that  the  maker  of  a  note  Intended  it  to  be  a  finished 
note  and  binding  on  him.  without  further  act  on  his 
part,  it  will  so  oi)erate,  though  not  actually  delivered 
in  his  lifetime.  Rowan  v.  Chenoweth  (W.  Va.  1900). 
38  S.  E.  Rep.  644  :  Howe  v.  Ould.  28  Gratt  1. 

What  Amounts  to  Constructive  Delivery.— Thus,  the 
payee  of  a  note  Indorsed  it  in  blank  and  deposited  it 
with  a  bank  as  collateral  security  for  a  loan,  and 
afterwards  sold  the  same  for  value  and  ffave  an 
order  on  the  bank  therefor  to  the  purchaser,  who 
presented  the  order  to  the  bank  and  was  Informed 
that  the  president  was  absent  from  town.  Some 
days  later  the  purchaser  had  an  interview  with 
the  president  at  the  bank,  and  was  told  by  him' 
that  the  loan  for  which  the  note  was  pledged 
was  nearly  paid,  and  that  he  would  deliver 
the  note  to  the  purchaser  but  for  the  service  of 
attachment  upon  the  bank.  The  loan  was  after- 
wards paid  in  full.  Before  the  sale  of  the  note  an 
attachment  had  been  served  upon  the  maker  at  the 
suit  of  a  creditor  of  the  payee,  but  the  purchaser 
had  no  notice  thereof  at  the  time  of  the  purchase. 
After  the  sale  and  notice  to  the  bank  by  him,  an 
attachment  was  served  on  the  bank  by  another 
creditor  of  the  payee.  It  was  held,  that  these  cir- 
cumstances amounted  to  indorsement  and  con- 
structive delivery  to  the  purchaser,  and  that  he 
was  entitled  to  the  note  as  asralnst  the  attaching- 
creditor.    Howe  v.  Ould.  28  Gratt.  1. 

Evidence  to  Show  Want  of  Delivery.— And  to  estab- 
lish the  fact  that  there  was  no  delivery  of  a  note 
sued  on,  or  delivery  thereof  for  a  special  purpose 
only,  parol  evidence  is  admissible.  When  such  evi- 
dence in  connection  with  written  evidence  shows 


for  the  purpose  for  which  the  note  was  delivered 
has  failed,  there  is  no  liability  on  the  maker.  Solen- 
berffer  v.  Gilbert.  86  Va.  778. 11 S.  E.  Rep.  780  :  Ronald 
V.  Bank  of  Princeton,  90  Va.  818,  20  S.  E.  Rep.  78a 

2.  BY  ASSIGNMENT. 

Assignment  Defined.- Assignment,  as  to  bonds  or 
notes,  implies  more  than  indorsement.  It  means 
indorsement  by  one  party,  with  intent  to  asslcn. 
and  an  acceptance  of  that  assignment  by  the  other 
party.    Bank  v.  Plndall,  2  Rand.  405. 

No  Form  of  Words  Necessary  to  Constitute  an  As- 
slgnmenl- No  particular  form  is  necessary  to  con- 
stitute an  equitable  asslgmment  of  a  debt  or 
chose  In  action.  An  order  for  value  appropriating 
the  fund  is  sufficient.  No  action  can  be  maiintained 
against  the  drawee  without  his  acceptance.  Nodce 
to  the  debtor  is  essential  to  perfect  the  title.  Until 
such  notice,  the  assignee  Is  liable  to  all  eqoiiles 
between  the  debtor  and  assignor.  Switsser  v.  Noff- 
singer.  82  Va.  518. 

Assignment  of  Note  Carries  Security.- Where  ^  note 
is  secured  by  a  deed  of  trust  or  mortgage,  the 
assignment  of  the  note  carries  with  it  the  benefit  of 
the  security,  unless  excluded  expressly  or  by  fair 
and  reasonable  implication.  Thomas  v.  Liinn,  40  W. 
Va.  122,  20  S.  E.  Rep.  878;  Brigffs  v.  Enslow,  44  W.  Va. 
499,  29  S.  £.  Rep.  1008. 

What  Is  Sufficient  Averment  of  Assignment— The 
declaration  in  an  action  ^pon  a  note  averred  that 
the  payee  of  the  note  Indorsed  and  delivered  it  to 
the  plaintiff;  the  note  not  being  negotiable  but 
assignable.  This  was  held  as  sufficient  averment 
of  its  assignment.  Freeman's  Bank  v.  Ruckman, 
16  Gratt.  126. 

L4IW  QovemIng  the  Assignment.- The  declaration 
averred  that  the  note  sued  on  was  made  In  Boston, 
and  on  the  same  day  and  year  was  Indorsed  and  de- 
livered to  the  plaintiff,  a  bank  corporation  under 
the  laws  of  Massachusetts.  Upon  a  demurrer  the 
court  considered  the  assignment  made  in  Massaclin- 
setts,  where  it  might  legally  have  been  made. 
Freeman's  Bank  v.  Ruckman,  16  Gratt.  196. 

Assignment  Written  on  Back  of  Attorney's  Rece^^ 
—In  Clarke  v.  Hogeman,  18  W.  Va.  718,  a  note  was 
placed  in  the  hands  of  an  attorney  for  collection. 
The  party  entitled  to  the  note  wrote  the  assignment 
of  "the  within  claim"  on  the  back  of  the  attorney's 
receipt.  This  was  held  a  valid  assignment  of  the 
note. 

Note  Secured  by  Deed  of  Trust— What  Amoanls  to 
Assignment.— The  payee  of  a  note  which  was  se- 
cured by  a  deed  of  trust,  directed  the  trustee  to 
sell  the  property,  and  pay  the  proceeds  to  a  third 
party.  This  was  held  to  be  a  good  equitable  as^ 
signment  of  the  note  to  such  third  party.  Lambert 
V.  Jones,  2  P.  &  H.  144. 

Injunction  to  Assignment.— The  grantee  of  land 
who  had  been  defrauded  by  his  grantor  charged  In 
a  bin  in  equity  that  his  grantor  had  transferred  bis 
negotiable  notes  given  for  the  purchase  price  of  tbe 
land  to  a  third  person  without  consideration,  and 
prayed  the  coutt  to  enjoin  such  third  party  from 
transferring  the  notes  to  a  bona  JIde  holder.  The 
court  enjoined  such  third  person  for  assigning  the 
notes  and  ordered  the  same  cancelled  to  protect 
the  grantee.  Dickenson  v.  Bankers'  Loan,  etc..  Co.. 
93  Va.  498,  25  S.  E.  Rep.  548. 

Bill  of  Exchange  ilay  Be  Transferred  after  Protest— 
A  bill  of  exchange  does  not  lose  its  negotiable  char- 
acter by  being  protested;  but  after  protest  such 
bill  may  be  assigned  or  transferred  without  assign- 
ment   Richie  V.  Moore,  5  Munf.  888. 
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Principles  Whicb  Qovern  AtslsnoMnts  of  Bllb  and 

N«tet.-The  principles  whicb  govern  the  transfer  by 
assignment  of  bills  and  notes  which  are  not  nego- 
tiable, are  the  same  which  ffovem  the  assignment 
of  ordinary  choses  in  action.  The  assignment  is 
controlled  in  all  cases  by  the  rules  of  the  common 
law,  and  the  assisnee  acquires  no  better  title  to  the 
instrument  than  that  possessed  by  his  assignor. 
DaTla  T.  Miller.  14  Gratt  1 :  Clarke  ▼.  Hoareman,  18 
W.  Va.  718.  For  a  full  discussion  of  this  subject,  see 
monoeraphic  note  on  **Asslirnments"  appended  to 
Racsdale  y.  Haffy.  9  Gratt.  400. 

1  BY  DELIVERY.— An  instrument  which  is  pay- 
ahle  to  bearer,  or  which  has  been  indorsed  in  blank, 
may  be  transferred  without  any  formal  indorse- 
ment or  assignment.  The  title  to  such  instrument 
passes  by  the  delivery  of  the  instrument  and  no 
other  act  is  necessary  to  iriye  the  holder  title  to  the 
instrument.  Howe  v.  Ould,  28  Gratt  1;  Myers  y. 
Friend.  1  Band.  12:  Branch  y.  Commissioners,  80  Va; 

V.  RIQHT8  OP  HOLDER. 

1.  WHAT     CONSTITUTES     HOLDER     IN    DUE 

COURSE, 
a.  Valuv. 

Necessity  for  ■  ValiMUe  Consideration.— In  order  to 
constitute  one  a  holder  for  value  in  the  due  course 
of  trade,  he  must  have  taken  the  instrument  upon  a 
valuable  consideration.  Smith  v.  Lawson,  18  W.  Va. 
Hi:  Davis  y.  Miller,  14  Gratt.  1. 
Trsflsferrcd  as  Collateral  or  in  Payment  of  Pro- 
EzMliv  Debt.— The  best-considered  as  well  as  the 
most  numerous  authorities  regard  the  creditor, 
who  received  the  bill  or  note  of  a  third  party  from 
his  debtor  either  in  payment  of,  or  as  collateral 
security  for  his  debt,  as  entitled  to  the  full  protection 
of  ^  bona  Jlde  holder  for  value,  free  from  all  equi- 
ties which  miffht  have  been  pleaded  between  the 
original  parties.  De vendor f  v.  W.  Va.,  etc.,  Co.,  17 
W.  Va.  135:  Hotchkiss  v.  Fitzgerald,  etc.,  Co.,  41  W. 
Va.  867.  28  S.  £.  Rep.  576:  Shepherd  v.  Anderson,  2 
P.  ft  H.  908. 

Collateral  for  •  Valid  Pre-BxUtinff  Debt.— Where  a 
aegotiable  instrument  is  transferred  as  collateral 
to  secure  a  valid  pre-existing  debt,  by  belnff  prop- 
erly indorsed  and  delivered,  or  by  delivery  only 
when  indorsed  in  blank  or  made  payable  to  bearer, 
10  that  the  transferee  becomes  a  party  to  the  instru- 
ment, and  he  takes  the  same  before  maturity,  in 
rood  faith  and  without  notice  of  equities,  he  thereby 
becomes,  without  more,  a  holder  for  value  in  the 
Qsoal  course  of  business.  Hotchkiss  v.  Fitzgerald, 
etc,  Ca,  41  W.  Va.  857,  2S  S.  E.  Rep.  57«. 

Bat  the  holder  of  a  neffotiable  note,  which  has 
teen  transferred  to  him,  as  collateral  security  for 
a  debt,  by  a  person  who  could  not  have  recovered 
tfaiost  the  maker  In  an  action  on  the  note,  cannot 
recover  in  an  action  of  debt  on  the  note  afirainst  the 
maker,  more  than  the  amount  of  the  debt  for  which 
the  note  was  taken  as  security.  Shepherd  v.  Ander- 
wa.  2  p.  &  H.  208. 

Pre-Existing  Debt  Prima  Pacle  a  Valuable  Conslder- 
*»•■.— A  valid  pre-existinff  debt  is  prima  facie  a 
valuable  consideration  for  the  transfer  before 
maturity  of  anegrotiable  note  in  the  hands  of  a  bona 
M»  holder  for  value,  without  notice  of  latent  equi- 
ties between  the  maker  and  first  indorser,  althouffh 
sach  note  be  held  merely  as  collateral  security  for 
the  payment  of  such  debt.  Mercantile  Bank  v. 
BoffSa  (W.  Va.  1900).  S7  S.  £.  Rep.  587. 

^■■M)  Under  Negotiable  Instraments  L4iw.— A  pre- 
exlstinff  debt  constitutes  value  for  a  transfer  of 


negotiable  paper.  If  the  transfer  be  made  merely 
as  collateral,  the  transferee  is  a  holder  for  value  to 
the  extent  of  the  amount  due  him.  K  25  and  27  of  the 
Negotiable  Instruments  Law;  Payne  v.  Zell.  98  Va. 
294.  80  S.  E.  Rep.  879. 

Conflict  of  L4IWS— Cases  Distinguished.— These  cases 
may  appear  to  be  In  conflict  with  Prentice  v.  Zane.  2 
Qratt.  202,  and  Union  Trust  Co.  v.  McClellan,  40  W. 
Va.  405*  21  S.  E.  Rep*  1085,  but  upon  examination  of 
these  cases  it  will  be  found  that  In  each  ca*ie  the 
instrument  in  question  was  subject  to  the  laws  of 
the  state  of  Pennsylvania,  and  the  court  applied  tbe 
Pennsylvania  law  regardless  of  the  fact  that  the 
law  of  the  forum  was  otherwise.  See  Hotchkiss  y. 
Fitzgerald,  etc.,  Co.,  41  W.  Va.  859,  28  S.  E.  Rep.  670. 

Transfer  In  Consideration  of  Paying  Debts  of  the. 
Indorsor— Negotiable  notes  made  for  the  accommo- 
dation of  the  payee  were  indorsed  by  bim  to  the 
holders  In  consideration  of  money  previously  ad- 
vanced by  them  to  him,  of  money  advanced  to  him 
at  the  time  of  tbe  transfer,  and  of  notes  of  the  payee 
falling  due  at  a  future  day.  which  they  undertook  to 
pay,  and  did  pay  as  they  became  due:  all  of  wbich 
amounted  to  the  full  amount  of  the  notes  soindorsed 
to  them.  The  holders  were  held  to  be  holders  for. 
value.    Fant  v.  Miller.  17  Qratt  47. 

Instrument  Pledged  as  Collateral -Right  to  5uo 
Pledgor.— Where  notes  of  third  parties  are  given  a^ 
collateral  security  for  the  payment  of  the  maker's 
note,  the  holder  has  the  rigbt  to  proceed  to  recovei^ 
upon  the  collateral  necuiitles  notwithfitanding  thQ 
note  of  the  maker.  Nothing  short  of  its  ftatisf  action 
would  prevent  a  recovery  by  the  creditors.  Lazier. 
V.  Nevin.  8  W.  Va.  622. 

Instruments  Pledged  as  Collateral- Right  of  Pledgee 
to  Sell.— Where  a  note  or  accepted  order  of  a  third 
person,  is  transferred  and  delivered  to  a  creditor  a9 
collateral  security  for  a  debt,  the  debtor  may  sue 
upon  tbe  cbose  in  action  at  law,  and  if  necessary 
sue  in  the  name  of  the  legal  owner.  Unless  a  power 
to  sell  is  superadded  to  the  agreement,  whereby 
such  chose  in  action  is  pledged  as  a  collateral 
security,  the  creditor  has  no  right  to  sell  such  chose 
in  action  and  he  cannot  come  into  a  court  of  equity 
to  ask  a  sale  thereof.  Whltteker  v.  Charleston,  etc., 
Co.,  16  W.  Va.  717. 
b.  Bona  Fidss. 

Meaning  off  "Bona  PIde  Holder."— The  term  ""bona 
fide  holder"  means  a  holder  who  has  acquired  th^ 
instrument  without  notice  of  equities.  Absence  of 
knowledge  or  notice  of  equities  is  the  essential  tblng 
in  the  matter  of  bonajldee,  and  where  a  party  is  not 
chargeable  with  either  knowledge  or  notice  of  equi; 
ties  affecting  an  Instrument  of  which  he  is  the 
holder,  he  is  a  "bona  Jtde  holder."  Smith  v.  Lawson, 
18  W.  Va.  212:  Roberts  v.  Tavenner  (W.  Va.  1900),  37 
S.  £.  Rep.  676;  Frank  v.  LlUenfeld.  33  Oratt.  377; 
Cussea  v.  Brandt,  97  Va.  1,  32  S.  E.  Rep.  791.  , 

Nothing  3hort  of  MaU  PMes  Will  Invalidate  the 
Holder's  Title.— The  law  is  well  settled,  that  to  invali- 
date the  title  of  the  holder  of  a  negotiable  instru- 
ment (not  absolutely  void  by  statute  law),  indorsed 
in  blank,  and  acquired  for  value,  in  due  course  of 
trade  and  before  maturity,  it  is  not  sufficient  to 
show  circumstances  in  the  acquisition  of  the  note 
affecting  such  holder  with  suspicion  merely,  or  that 
he  was  guilty  of  ordinary  negligence,  or  even  gross 
negligence,  but  it  is  necessary  to  show  that  he  was 
gviilty  of  mala  JIdes.  Frank  v.  LlUenfeld.  83  Gratt 
877;  Smith  v.  Lawson,  18  W.  Va.  212. 

Evidence  to  Show  Mala  PIdes.— Qross  negligence  in 
the  receipt  of  a  note  may  be  evidence  of  mala  Jidee, 
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and  as  such  may  be  received  In  evidence,  but  It  does 
notof  itself  sbowmato  ^de$,  and  the  holder  cannot  be 
deprived  of  his  riffht  to  recover,  unless  he  acquire 
the  note  nuUa  Me.    Smith  v.  Lawson,  18  W.  Va.  212. 

'*Notlce"  Used  In  ThU  Conoectioii  rieans  Knowledge. 
—In  order  to  stand  upon  a  better  footing  than  his 
transferrer,  the  holder  must  acquire  the  instrument 
without  notice  of  fraud,  defect  of  title.  Illegality  of 
consideration,  or  other  fact  which  impeaches  its 
validity  in  his  transferrer's  hands:  and  the  word 
'*notice"  in  this  connection  siffnlfles  the  same  as 
knowledge.    Roberts  v.  Tavenner  (W.  Va,  1900),  87  S. 

E.  Rep.  670. 
Pects  Sufflcteat  to  Charge  ■  Purchaser  with  Notice. 

—A  party  who  acquires  a  note  with  full  knowledge 
of  facts,  which  in  law  show  that  the  party  from 
whom  he  took  the  note  had  no  authority  to  transfer 
it,  cannot  be  regarded  as  acquiring  it  bona  Jtde, 
though  under  a  misconception  of  law  he  may  have 
supposed  that  the  party  from  whom  he  acquired  it 
had  a  right  to  make  the  transfer.  Smith  v.  Lawson, 
18  W.  Va.  212. 

So  in  Cussen  v.  Brandt.  07  Va.  1,'  82  S.  E.  Rep.  701,  a 
party  who  purchased  from  an  agent  to  collect,  one 
of  a  series  of  negotiable  notes  secured  by  a  deed  of 
trust  on  real  estate  and  payable  in  the  order  of 
their  maturity,  was  postponed  to  the  holder  of  the 
note  thereafter  maturing,  where  the  note  sold  bore 
the  indorsement  "for  collection"  which  was  still 
legible,  though  erased,  this  being  sufficient  to  put 
him  upon  Inquiry. 

Purchaser  from  en  Unenttaorlzed  Bank  President  Not 

a  Bona  PIde  Holder.— And  the  holder  of  a  note  to 
whom  it  has  been  transferred  for  valuable  consid- 
eration by  the  president  of  a  bank,  who  had  no 
authority  to  transfer  it.  Is  not  a  bona  Ade  holder  of 
the  note,  and  the  maker  of  the  note  may  dispute  his 
title  to  it  in  an  action  brought  on  the  note.  Smith 
V.  L^wson,  18  W.  Va.  212. 

Actual  Notice  of  Equities.— And  so  where  an  agent 
indorsed  a  note  for  the  benefit  of  his  principal,  and 
was  assured  by  the  principal  that  he  should  not  be 
held  responsible  upon  such  indorsement,  he  was 
held  not  liable  to  pay  the  money  at  the  suit  of  the 
person,  to  whom  the  note  was  indorsed  with  notice 
of  such  eqnity.    Chalmers  v.  McMurdo.  5  Kunf .  288. 

Purchaser  from  an  Agent  for  Collection.— The  pur- 
chaser of  overdue  negotiable  paper,  from  an  agent 
for  collection,  acquires  only  such  title  as  the  agent 
had.    OUKsen  v.  Brandt,  07  Va.  1,  82  S.  E.  Rep.  701. 

Personal  Representative  of  an  Accommodation  In- 
dorser.—The  personal  representative  of  an  accom- 
modation Indorser  of  a  negotiable  note  protested 
for  nonpayment  can  only  acquire  the  note,  whether 
by  purcbane  or  payment.  In  his  fiduciary  charac- 
ter. And  he  cannot  in  any  event,  either  by  purchase 
or  payment,  acquire  larger  rights  than  his  testator 
or  iuteHtate  would  have  had,  had  he  paid  the 
note  In  his  lifetime  and  after  protest  Burton  v. 
Slaughter.  20arattOU. 

2.  ItlOHTS  OF  HOLDER  IN  DUE  COURSE. 

Title  Acquired  by  a  Bona  PIde  Holder  for  Value.— 
Where  negotiable  paper  Is  transferred  before  matu- 
rity to  a  bona  Me  holder  for  value,  he  takes  it  free 
from  all  equities  existing  between  the  antecedent 
parties  of  which  he  had  no  notice;  such  holder  often 
acquires  a  better  right  than  that  of  the  indorser 
under  whom  he  claims.  Cottrell  v.  Watklns,  80  Va. 
801,  17  S.  E.  Rep.  328,  10  L.  R.  A.  754,  and  note.,  37  Am. 
St  Kep.  897;  Davis  v.  Miller.  14  Qratt  1:  Smith  v. 
LawHon.  18  W.  Va.  212:  Leonard  v.  Dougherty,  22  W. 
Va.  53a. 


And  a  bona  Jide  holder  of  negotiable  paper  who 
purchased  It  for  value  In  the  ordinary  course  of 
business  before  maturity  and  without  notice  of 
equities  which  impeach  its  validity  between  ante- 
cedent parties,  has  title  thereto  unaffected  by  such 
equities  and  may  recover  on  the  note,  although  it 
was  without  legal  validity  between  the  antecedent 
parties.  Bank  v.  Johns,  22  W.  Va.  520:  Leonard  v. 
Dougherty,  22  W.  Va.  580:  Lomax  v.  Picot  2  Rand. 
247;  Norton  v.  Rose,  2  Wash.  288:  McNIel  v.  Baird.  6 
Munf.  810. 

Reason  for  Rule  That  Bqnltlee  Do  Not  Affect  a  Bena 
PIde  Holder.— The  holder  of  a  bill  of  exchange,  or 
promissory  note,  is  not  to  be  considered  in  the  llgbt 
of  an  assignee  of  the  payee.  An  assignee  most  take 
the  thing  assigned,  subject  to  all  the  equities  to 
which  the  original  party  was  subject  If  this  rale 
was  applied  to  bills  and  promissory  notes,  it  wonld 
stop  their  currency.    Norton  v.  Rose,  2  Wash.  211 

Holder  of  Lost  Paper.— When  a  note  payable  to 
bearer,  which  has  once  become  operative  by  deliv- 
ery has  been  lost  or  stolen  from  the  owner  and  has 
subsequently  come  to  the  hands  of  a  &oiui;Cd«  holder 
for  value,  the  latter  may  recover  against  the  maker 
and  all  Indorsers  on  the  paper  when  In  the  bands 
of  the  loser,  and  the  loser  must  sustain  the  lost. 
Branch  v.  Commissioners,  80  Va.  427. 

Right  of  Holder  of  a  Note  Cut  In  Two.— Where  a 
bank  note  was  cut  In  two,  and  one>half  sent  by  mall 
and  lost  it  was  held  that  the  holder  of  the  remain- 
ing half  had  a  -right  to  demand  payment  at  the  bank, 
upon  presentation  of  the  half  in  his  possession,  prov- 
ing ownership,  and  giving  bond  and  adequate  secu- 
rity for  the  indemnification  of  the  bank.  But  where 
these  prerequisites  were  not  complied  with,  and 
the  bank  was  sued  in  consequence  of  refusing  pay- 
ment the  holder  was  not  allowed  to  recover  interest 
or  costs,  even  though  he  performed  the  conditions 
after  the  suit  was  brought  Farmers'  Bank  v.  Rey- 
nolds, 4  Rand.  180.  See  also.  Bank  of  Va.  v.  Ward.  0 
Munf.  100. 

Right  to  Tack  a  Note  to  a  flortgage.— A  creditor  by 
a  mortgage  or  deed  of  trust  has  not  a  right  with- 
out a  written  agreement,  to  tack  to  such  mortgage 
a  deed  of  trust  and  note  of  the  debtor,  in  exclusion 
of  another  mortgage  or  deed  of  trust  bearing  date 
either  before  or  after  such  note.  Oolquhoun  v.  At- 
kinsons, Oliilunf.  56a 

8.  PAPER  TRANSFERRED  OVERDUE, 

Valid  Transfer  May  Be  Made  after  Maturity.— A  ne- 
gotiable note  may  be  transferred  any  time  while  it 
remains  a  good,  subsisting,  unpaid  note,  whetber 
before  or  after  maturity :  and,  in  the  latter  case, 
even  though  it  be  protested  for  nonpayment  and 
bears  upon  its  face  the  stamp  of  dishonor.  Cottrell 
V.  Watklns,  80  Va.  801,  17  S.  E.  Rep.  828.  10  L.  R.  A. 
754.  and  note,  37  Am.  St  Rep.  807. 

Title  of  Indorsee  of  Overdue  Paper.— But  in  case  of  a 
transfer  of  overdue  paper  the  holder  takes  it  as  a 
dishonored  instrument  subject  to  all  the  defences 
and  equities  to  which  it  was  subject  in  the  hands  of 
his  immediate  Indorser,  whether  he  has  any  notice 
thereof  or  not ;  such  holder  takes  nothing  except 
the  title  and  right  of  his  immediate  indorser.  Cot- 
trell V.  Watklns,  80  Va.  801.  17  S.  E.  Rep.  838. 10  L.  R. 
A.  754,  and  note,  37  Am.  St  Rep.  807  :  Davis  v.  BClUer. 
14  Gratt  1 :  Smith  v.  Lawson.  18  W.  Va.  212. 

Overdue  Note  Secured  by  Trust  Deed.— In  Earn  v. 
Blackford  (Va.  1804),  20  S.  E.  Rep.  140.  after  the  ac- 
ceptance of  a  note,  the  payee,  in  a  composition  of 
creditors  of  the  maker,  agreed  that  the  note  should 
be  paid  according  to  the  terms  of  a  trust  deed.   A 
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liartjr  who  acqnlred  the  note  after  maturity  was 
held  to  hold  the  same  subject  to  the  provisions  of 
the  trust  deed,  thoui^h  the  deed  was  unrecorded 
when  the  note  was  acquired. 

ladoTMeof  Overdue  Paper  Not  a  Bona  Rde  Holder.— 
And  one  who  purchases  a  note  after  maturity  is  not 
a  bona  MtU  holder,  and  takes  It  subject  to  the  defence 
of  pay  ment in  whole  or  in  part  Cottrell  v.  Watkins, 
80  Va.  801.  17  S.  E.  Rep.  828 ;  Davis  v.  Miller,  14  Gratt 
1 :  Arents  v.  Com..  18  Gratt  7S0. 

lodorsee  Does  Not  Take  Snbject  to  Set-Off.— But  a 
bonajld^  purchaser  for  value  of  an  overdue  nefirotla- 
ble  instrument  holds  it  subject  to  only  such  equities 
as  attaches  to  the  note  itself  at  the  time  of  the 
transfer.  He  takes  it  in  the  same  manner  that  he 
would  take  any  other  personal  property.  The  riffht 
of  set-off  was  unknown  to  the  common  law,  but  is  of 
modem  statutory  creation,  and  is  neither  an  equity 
nor  a  lien  recognized  by  the  law  merchant  as  at- 
taching to  a  negotiable  instrument  Hence,  a  bona 
M*  purchaser  of  an  overdue  negotiable  note  is  not 
required  to  take  notice  of  existiuff  set-offs  in  the 
absence  of  legislative  enactment :  and  this,  though 
the  indorsee  ffave  no  consideration  for  the  paper, 
and  had  notice  of,  and  took  the  paper  on  purpose  to 
defeat  the  set-off.  Davis  v.  Noll,  88  W.  Va.  66,  17  S. 
E.Kep.  791 ;  Davis  v.  Miller,  14. Gratt  1 ;  Ritchie  v. 
Moore.  5  Munf .  888,  7  Am.  Dec.  688. 

Title  of  Indorsee  of  Overdiie  Accooimodatioa  P^>er.— 
While  it  is  a  general  rule  that  if  the  paper  be  over- 
due at  the  time  of  transfer,  that  circumstance  of 
itself  is  notice,  and  the  indorsee  can  acquire  no 
better  title  than  that  possessed  by  his  indorser,  yet 
if  the  indorser*8  title  was  unimpeachable,  the  fact 
that  the  paper  was  executed  for  accommodation, 
without  consideration,  and  that  the  indorsee  knew 
it  is  no  defence,  even  where  the  paper  was  over- 
due at  the  time  of  the  indorsement  it  beinar  consid- 
ered that  parties  to  accommodation  paper  hold 
themselves  out  to  the  public,  by  their  signatures, 
to  be  bound  to  every  person  who  shall  take  the 
same  for  value,  to  the  same  extent  as  if  paid  to  him 
personally.  If  the  holder  receive  the  paper  after 
maturity  from  an  indorser,  who  took  it  bona  JUU 
before  maturity,  there  is  no  question  as  to  his  riarht 
to  recover.  Cottrell  v.  Watkins,  88  Va.  801,  17  S.  E. 
Bep.Sa8,  \%  Li.  R.  a.  754,  and  note^  87  Am.  St  Rep.  897. 

Same  He  3tands  In  His  Endorser's  Shoes  —An  in- 
dorsee of  an  accommodation  note,  taken  after 
maturity,  with  or  without  knowledge  of  its  consider- 
ation, may  enforce  it  against  prior  parties  to  the 
aame  extent  as  if  it  had  been  executed  for  value,  if 
his  immediate  indorser  was  entitled  to  so  enforce  it 
CottreU  V.  Watkins.  89  Va.  801. 17  S.  E.  Rep.  8S8,  19  L. 
R-  A.  754,  and  note,  87  Am.  St  Rep.  897. 

And  if  a  person  for  whose  benellt  accommodation 
Dote»  were  made,  pays  them  off  as  they  fall  due, 
bat  instead  of  cancelling  them  passes  them  to  a 
third  person,  they  cannot  be  enforced  by  him,  and 
if  they  are  enforced  by  means  of  the  sale  of  prop- 
erty under  a  trust  deed  sriven  to  secure  their  pay- 
ment such  sale  is  fraudulent  and  will  be  vacated  in 
equity.  Ck>ttrell  v.  Watkins,  89  Va.  801. 17  S.  E.  Rep. 
SB. 

Overdue  Paper  Is  Negotiable.— In  Virginia  it  Is  pro- 
vided by  statute  (see  Va.  Code,  S  2860),  that  "the 
aniirnee  of  any  bond,  note  or  wrltlofir  not  nearotiable* 
may  maintain  thereupon  any  action  in  his  own  name 
wbfch  the  original  obllffee  or  payee  miffht  have 
brought  but  shall  allow  all  just  discounts,  not  only 
tfainst  himself,  but  against  the  astiiffuor.  before 
tile  defendant  had  notice  of  the  assifirnment*'    In 


Davis  V.  Miller,  14  Oratt  1,  it  was  armied  that  this 
statute  was  applicable  to  negotiable  paper  which 
had  been  transferred  after  maturity;  but  the  court 
held  that  the  statute  did  not  include  such  paper. 

4.  PRESUMPTIONS  IN  HOLDER'S  FAVOR. 

deneral  Rule.— The  general  rule  is  that  the  holder 
of  a  negotiable  instrument  regular  upon, its  face, 
is  presumed  to  have  acquired  it  before  maturity  for 
value  and  without  notice  of  any  infirmity  in  the  pa- 
per. Piedmont  Bank  v.  Hatcher,  94  Va.  229,  26  S.  E. 
Rep.  505  :  Duerson  v.  Alsop,  27  Oratt  229  :  Wilson  v. 
Lazier,  11  Gratt  477  ;  Dashiell  v.  Bank  (Va.  1896),  22 
S.  E.  Rep.  109 :  Vathlr  v.  Zane,  6  Oratt  246. 

Possession  Prima  Facie  Evidence  That  the  Holder 
Qmv  Value  —And  the  mere  possession  of  a  negotia- 
ble instrument  iaprima  facU  evidence  that  the  holder 
took  it  for  value,  and  that  he  came  by  it  honestly. 
A  total  failure  of  the  consideration  of  a  negotiable 
instrument  does  not  impose  on  the  innocent  holder 
the  burden  of  proving  that  he  ffave  value  for  it 
But  where  the  evidence  raised  a  suspicion  of  fraud 
in  the  procurement  of  the  note,  then  the  holder  is 
bound  to  show  that  he  ^ave  value  for  it  Wilson  v. 
Lazier,  11  Oratt  477  :  Dashiell  v.  Bank  (Va.  1895).  28 
S.  E.  Rep.  109  ;  Vathir  v.  Zane,  6  Gratt  2M. 

Burden  of  Proof,  Not  Shifted  by  Pallure  of  CoasMera- 
tloB.— A  total  failure  of  consideration  of  a  negotiable 
note  does  not  impose  on  the  innocent  holder  the  bur- 
den of  proving  that  he  ffave  value  for  it  Wilson  v. 
Lazier,  11  Gratt  477. 

Fraud  is  Never  Presuoied  but  nnst  Be  Proved.— And 
the  fireneral  rule,  that  fraud  is  never  presumed,  but 
mtist  always  be  proved  by  clear  and  satisfactory 
evidence,  is  applicable  to  negotiable  instruments. 
In  a  suit  to  set  aside  a  note  on  the  ground  of  fraud, 
the  possession  of  instruments  beiniri>rifna/ti6i«  proof 
of  ownership,  the  burden  of  proof  is  on  the  plaintiff 
to  show  that  the  note  has  been  fraudulently 
obtained.  Dashiell  v.  Bank  (Va.  1895),  22  S.  E.  Rep. 
109. 

Presumption  That  Holder  Is  Holder  for  Value  Falls 
In  Certain  Cases.— But  under  certain  circumstances 
the  presumption  that  the  holder  of  aneffotlable  note 
is  a  holder  for  value,  fails,  and  the  burden  of  proof 
shifts  upon  him  to  show  that  he  is  such.  Thus,  in 
Duerson  v.  Alsop,  27  Gratt  229,  a  holder  of  a  note  in- 
dorsed for  the  accommodation  of  the  maker,  save 
no  notice  to  the  indorser  or  his  personal  representa- 
tive that  he  held  the  note,  for  elffht  years  after 
maturity  of  the  note.  The  holder  made  no  effort  to 
collect  from  the  maker,  thousrh  for  the  greater  part 
of  the  time  he  was  able  to  pay  it.  Under  these  cir- 
cumstances the  presumption  that  the  holder  of  the 
note  was  a  holder  for  value  failed,  and  the  burden 
of  proof  was  held  to  be  upon  him  to  show  that  he 
flrave  value  for  the  note. 

So  if  the  maker  or  party  primarily  liable  for  its 
payment  or  any  party  bound  by  the  ori^nal  con- 
sideration, proves  that  it  was  obtained  by  fraud  or 
illeflrality  in  its  Inception,  or  if  the  circumstances 
raise  a  strong  suspicion  of  fraud  or  Illegality,  the 
burden  of  proof  is  shifted,  and  the  holder  of  the 
note  must  show  that  he  acquired  it  bonajide  for  value 
in  the  usual  course  of  business  while  current  and 
under  circumstances  which  create  no  presumption 
that  he  knew  of  the  facts  which  impeach  its  validity. 
Piedmont  Bank  v.  Hatcher,  94  Va.  229,  20  S.  £.  Rep. 
505 ;  Vathir  v.  Zane,  0  Gratt  240. 

Fraud  In  Procurement  Shifts  Burden  of  Proof.— And 
where  a  note  is  shown  to  have  been  procured  by 
fraud  in  the  procurement  on  the  part  of  the  payee, 
the  holder  in  order  to  entitle  himself  to  recover. 
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must  prove  that  he  ia^  bona  Jld€  holder  for  value. 
Vathlr  V.  Zane,  6  Oratt  246. 

Misappropriation  off  the  Instrument  by  Payee— Bur- 
den of  Proof.— And  where  It  Is  shown  in  evidence 
that  a  nesrotiable  note  was  made  and  delivered  to 
the  payee  at  his  instance,  and  for  his  accommoda- 
tion for  a  specific  purpose,  and  that  such  payee, 
without  the  knowledge  or  consent  of  the  maker, 
used  such  note  for  a  different  purpose,  the  burden 
Is  on  the  holder  to  show  that  he  received  it  in  the 
ordinary  course  of  business,  before  maturity,  for 
value,  and  without  notice  of  its  wrongful  misuse  by 
the  payee,  before  he  can  recover  from  the  maker: 
Union  Trust  Co.  w  McClellan,  40  W.  Va.  406,  21  S.  E. 
Rep.  1035. 

R.  EFFECT  OF  FRAUD  OR  DURESS. 

Praud  In  Base  Contractus— West  Vlrglala  Rule.— A 
bona  JUie  holder  of  negotiable  paper  has  a  valid  title 
and  can  recover  against  the  maker  thereof,  unless 
at  the  time  he  purchased  the  note  it  was  absolutely 
void,  although  the  maker  was  induced  to  sign  such 
note  by  fraud,  not  intending  to  sign  such  a  note  but 
a  paper  of  entirely  different  character.  In  such 
case  the  question  of  negligence  in  the  maker  forms 
no  legitimate  subject  of  iuquiry.  Bank  v.  Johns.  22 
W.  Va.  520:  Leonard  v.  Dougherty,  22  W.  Va.  536. 
overruling  Morehead  v.  Bank.  5  W.  Va.  74. 

Nete  In  Renewal  of  a  Note  Obtained  by  Praud.— Where 
a  plea  avers  that  the  defendant  had  been  induced 
by  the  plaintiff  to  make  a  note,  for  which  the  note 
in  suit  is  a  renewal,  and  which  was  given  for 
another's  debt,  by  representing  to  defendant  that 
that  debt  was  amply  secured  by  a  deed  of  trust  on 
real  estate,  while  the  plea  on  its  face  shows  that  the 
note  was  renewed  several  times  after  the  defendant 
knew  that  the  deed  of  trust  would  not  satisfy  the 
debt,  and  that  the  defendant  had  changed  the  del^t 
by  dropping  the  ori^nal  debtor,  and  giving  the 
note  in  Huit;  such  facts  constitute  no  defence  to  the 
note  in  the  suit.  Keckley  v.  The  Union  Bank,  79  Va. 
458. 

fraudulent  Concealment  of  Pacts.— In  the  sale  of  a 
lease  of  a  house  and  tenement,  the  vendor  failed  to 
show  the  lease  to  the  vendee,  and  did  not  Inform 
him  of  a  covenant  therein,  that  in  case  of  destruc- 
tion of  the  house  by  fire,  the  lease  should  terminate 
and  become  void.  This  was  held  such  a  conceal- 
ment as  to  vitiate  the  contract,  and  the  house  being 
destroyed  by  flre,  a  court  of  equity  relieved  the 
vendee  by  in  joining  the  vendor  from  collecting  the 
purchase  money,  and  by  directing  his  notes  for 
the  same  to  be  given  up  and  cancelled.  Snelson  v. 
Franklin,  6Munf.  210:  McNiel  v.  Baird.  6Munf.  816. 

Threat  of  Prosecution  of  Haker's  Son  unless  He  Exe- 
cuted Note,  Is  Not  Duress.— The  maker  of  a  note 
forged  the  name  of  two  parties  as  indorsers  on  the 
note,  one  of  whom  was  his  son-in-law.  The  holder 
of  the  note  discovering  the  forgery  Informed  the 
son-in-law  that  unless  he  procured  the  maker  to 
make  a  new  note  with  the  parties  whose  names  had 
been  forged  as  indorsers,  that  he  would  prosecute 
the  maker.  The  new  note  was  accordingly  given 
and  the  prosecution  did  not  take  place.  The  note 
was  repeatedly  renewed  and  a  note  was  given  by  the 
indorser  (the  maker  having  dropped  off)  for  the 
balance,  after  sundry  payments.  These  facts  were 
held  not  to  constitute  such  duress  as  would  avoicl 
the  note.    Keckley  v.  The  Union  Bank,  70  Va.  458. 

6.  EFFECT  OF  USURY. 

Usury  In  Transfer  Does  Not  Affect  Bona  PIde  Hold- 
ers.-A  note  which  was  valid  in  its  inception,  was 
afterwards  indorsed  by  a  party  to  whom  it  had 


regularly  jome,  to  a  third  person,  at  a  greater  dlf 
count  than  legal  interest  This  transaction 
held  not  to  be  usurious,  as  an  intermediate  indorse- 
ment of  a  note,  for  a  usurious  consideration  as 
between  indorser  and  indorsee,  does  not  viilate  the 
note  in  the  hands  of  a  subsequent  bona  M%  holder 
without  notice  of  the  usury.  Whitworth  v.  Adams, 
5  Rand.  883;  Taylor  v.  Bruce.  Gilmer  42:  Bailey  ▼. 
Hill.  77  Va.  402. 

Usury  No  Defence  to  Note  In  Hands  of  Bona  Pble 
Holder.— Since  the  passage  of  the  act  now  embodied 
in  $  2818  of  the  Code,  which  declares  that  usurioas 
contracts  shall  be  deemed  to  be  for  an  illegal  con- 
sideration, as  to  the  excess  beyond  the  principal 
sum  loaned  or  foreborne.  the  plea  of  usury  cannot 
be  sustained  in  an  action  on  negotiable  paper 
brought  by  a  bona  Ad«  holder  for  value,  who  ac- 
quired the  same  before  maturity  in  due  course  of 
trade.  The  only  effect  of  such  plea  Is  to  cast  the 
burden  of  proof  on  the  plaintiff  to  show  that  he  is  a 
bonajtds  holder  for  value.  When  he  has  shown  this 
he  is  entitled  to  recover.  Lynchburg  Nat  Bk.  ▼. 
Scott  01  Va.  652,  22S.  E.  Rep.  487. 

Purglog  s  Transaction  Affected  with  Usury  by  Tak- 
ing a  New  Note.~in  an  action  of  assumpsit  upon  a 
negotiable  note  it  was  set  up  by  a  special  plea  that 
the  note  was  made  for  a  balance  of  a  note  given  by 
one  party  to  the  suit  for  the  aggregate  of  sundry 
notes,  one  of  which  was  undue,  and  that  there  was 
no  allowance  made  for  that  fact  in  ascertaininir 
such  aggregate,  and  that  interest  having  been  twice 
exacted  for  the  sum  of  the  undue  note,  the  note  for 
the  aggregate  was  usurious,  and  tainted  the  note 
sued  upon.  It  was  held,  that  the  failure  to  include 
the  present  worth  only,  instead  of  the  face  value  of 
the  undue  note,  did  not  constitute  usury  in  the  note 
for  the  aggregate:  but  if  It  did,  the  taking  of  the 
note  in  suit  was  such  change  of  parties  as  purged 
the  transaction  of  usury,  and  the  new  note  was 
valid.    Keckley  v.  The  Union  Bank.  70  Va.  458. 

7.  EFFECT  OF  ALTERATION. 

Alteration  Renders  Instrument  Invalid  nnleas  Con- 
sented to.— Where  a  person  puts  his  name  to  paper, 
which  is  full  in  form,  for  a  certain  sum.  payable  at 
a  certain  time  and  place,  for  the  accommodation  of 
another  who  is  to  become  a  party  to  the  same  when 
it  shall  be  negotiated,  his  liabiUty  is  limited  by  the 
precise  terms  of  that  paper.  An  alteration  after- 
wards, which  is  material,  without  his  consent  will 
make  it  a  contract  which  he  never  executed  and 
which  it  is  manifest  he  never  intended  to  execute; 
and  it  is  a  new  contract  to  which  he  can  in  no  sense 
be  treated  as  a  party:  and  he  cannot  be  bound  by 
it  But  a  party  to  the  instrument  or  one  of  several 
parties  to  the  instrument  may  consent  to  the  altera- 
tion and  the  party  so  consenting  will  be  bound. 
Bank  v.  Lockwood,  18  W.  Va  882;  Batchelder  v. 
White,  80  Va.  108:  Dobyns  v.  Rawley,  76  Va  544; 
Morehead  v.  Parkersburg  Nat  Bank,  6  W.  Va  74. 

But'the  objection  that  a  material  alteration  has 
been  made  in  a  note  in  suit  cannot  be  made  for  the 
first  time  in  the  appellate  court  Tate  v.  Bank.  96 
Va  765.  82  S.  £.  Rep.  476. 

Changing  Name  of  Payee.— And  an  unauthorised 
change  of  the  name  of  the  payee  of  a  neirotiable 
note  is  such  a  material  alteration  as  renders  the 
note  void  as  to  the  maker.  The  fact  that  the  note 
was  Incomplete  when  altered,  does  not  affect  the 
result.  SI  124  and  125  of  the  Negotiable  Instruments 
Law  as  to  the  alteration  of  such  instruments.  Is 
simply  declaratory  of  the  former  law  on  the  sub- 
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ject  Hoffman  ▼.  Planters'  NaL  Bank  (Va.  IWl),  7 
Ta.LawReir.  570. 

Chattctos  «B  Ordinary  PromlMory  Note  Into  a  Nego- 
tiable Note— And  chansrinff  an  ordinary  promissory 
note  Into  a  negotiable  note  without  the  knowledfire 
or  consent,  either  expressed  or  implied,  of  the  prom- 
isor Is  such  a  material  alteration  as  vitiates  the 
note.  Morehead  v.  Parkersburir  Nat  Bank,  5  W. 
Va-74. 

lostnments  Delivered  In  Blank  and  Completed  Prand- 
■kotly— Rule  of  the  Law  rierchant.— The  authority 
implied  by  a  slffnatnre  to  a  blank  note,  and  the 
credit  giyen,  are  so  eztensiye.  that  the  party  so 
sixninir  will  be  bound,  although  the  holder  was 
only  authorized  to  use  it  for  one  purpose  and  has 
penrerted  it  to  another.  But  the  bolder  cannot  al- 
ter the  material  terms  of  the  Instrument  by  erasing 
▼bat  is  written  or  printed  as  part  of  the  same :  or 
penrert  its  scope  and  meaniuff  by  flllinflr  blanks  and 
stipulations  repuirnant  to  what  is  clearly  expressed 
in  the  note  before  it  is  delivered  by  the  Indorser 
in  blank.  Frank  v.  Lillienfeld,  88  Oratt.  877  :  Quer- 
nnt  T.  Gnerrant  (Ck>rporation  Court  of  Danville),  7 
Va.  Law  Beff.  680.  See  also,  Brummel  v.  Enders.  18 
GratL  an. 

Tbns,  a  negotiable  note  slsned  in  blank  and  In- 
dorse In  blank  by  several  persons,  was  delivered 
to  another  to  raise  money  on  for  his  own  accommo- 
dation. The  party  to  whom  it  was  delivered  filled 
it  np  so  as  to  make  it  payable  sixty  days  after  date, 
and  haviuir  pnt  his  own  name  on  it  as  last  indorser. 
delivered  it  to  the  plaintiffs  to  deposit  in  bank  to 
take  up  a  note  which  they  had  indorsed  for  him. 
The  plaintiffs  after  offering  it  to  the  bank  for  dis- 
count, altered  the  word  "sixty"  to  "thirty,"  so  as  to 
make  the  time  of  payment  thirty  days  earlier.  This 
alteration  was  made  with  the  assent  of  the  last 
indorser.  bnt  in  the  absence  and  without  the 
^owledffe  of  the  drawer  and  other  indorsers.  The 
plaintiffB  were  allowed  to  recover  on  the  note 
against  the  drawer  and  all  of  the  indorsers.  not- 
vitbstandlnff  the  alteration.  Doufflass  v.  Scott,  8 
Uiffh43. 

Sttne— Rule  by  Ne^tlnUe  Instruments  Ljiw.^While 
It  is  a  rule  of  the  law  merchant  that  where  a  neiro- 
tlable  Instrument  Is  intrusted  to  another  with  an 
nnlUled  blank,  the  person  in  possession  has  author- 
itr.  so  far  as  concerns  a  holder  in  due  course,  to 
complete  it.  consistently  with  the  written  or  printed 
terms  of  the  Instrument  althouirh  he  may  thereby 
violate  his  actual  authority,  this  rule  has  been  al- 
tered by  the  Negotiable  Instruments  Law,  in  the 
case  where  the  holder  takes  the  instrument  before 
the  blank  is  filled.  In  such  case,  he  is  put  on  notice, 
and  must  ascertain  the  real  authority  of  the  person 
Intmsted  with  the  incomplete  instrument,  and  takes 
it  at  bis  peril.  Ouerrant  v.  Guerrant  (Corporation 
Oourt  of  Danville).  7  Va.  Law  Rear.  688  :  Hoffman  v. 
Planters'  Nat  Bank  (Va.  1901),  7  Va.  Law  Re^.  570. 

Alteration  of  Check  by  Holder— Bank  Is  Still  Uable 
if  Drawer  Is  Not  Negligent.— A  bank  is  responsible  to 
a  depositor  for  the  payment  of  a  check  which  has 
been  altered  in  a  material  particular  after  sima- 
tnre.  unless  the  neffliffence  or  laches  of  the  drawer 
ba^  laid  the  foundation  for  the  error  of  the  bank. 
Tbe  depositor,  however,  is  only  charireable  with 
tbe  duty  of  ordinary  care  and  diligrence.  Merely 
tiring  a  stransrer  a  check  in  exchange  for  money  is 
not  such  neR-liflrence  on  the  part  of  the  drawer  as 
will  excuse  the  bank  on  which  it  is  drawn  for  paylnir 
tbe  check  after  it  has  been  raised   to  a  larg-er 


amount  by  the  drawee  without  authority.    National 
Bank  v.  Noltiuff.  M  Va.  963,  26  S.  £.  Rep.  826. 

Change  by  Agreement  of  Parties  Is  Not  an  Alteration. 
—Where  the  parties  to  a  bill  or  note  airree  to  a 
chansre  of  any  of  its  terms,  they  cannot  complain  of 
such  change  as  an  alteration.  They  have  as  much 
riffht  to  change  as  to  make  the  contract  Schmelz 
V.  Rix.  96  Va.  609, 28  S.  E.  Rep.  890;  Bank  v.  Lock  wood. 
13  W.  Va.  892. 

VL  DIUQBNCB  REQUIRED  OP  HOLDER. 

1.  OP  NE(K)TIABLE  PAPER. 

a.  Pbisbntmbnt  for  accbptancb. 

Must  Be  Presented  for  Acceptance  within  Reasonable 
Time.— In  order  to  hold  the  drawer  of  a  bill  of 
exchange  liable  the  holder  must  present  the  bill  to 
the  drawee  for  acceptance  within  a  reasonable  time. 
In  case  of  bills  payable  at  sight  in  states  where  such 
paper  is  entitled  to  grace,  or  of  paper  payable  at  a 
given  time  after  sight  the  courts  have  declined  to 
lay  down  any  rule  prescribing  what  is  a  reasonable 
time  in  which  they  must  be  presented  for  acceptance, 
leaving  the  question  in  every  case  as  it  arises,  to  be 
determined  by  its  peculiar  circumstances,  and  if  the 
bill  is  not  presented  within  a  reasonable  time  the 
drawer  is  discharged,  although  the  party  continue 
solvent  and  no  damage  is  caused  by  the  delay.  One 
of  the  circumsunces  affecting  the  qdestion  of  what 
is  a  reasonable  time,  in  such  case,  is  whether  the 
bill  has  been  put  in,  and  kept  in  circulation,  for  if  it 
has  been  kept  in  circulation  the  delay  of  a  year  or 
even  more,  would  not  necessarily  amount  to  negli- 
gence. But  if  the  holder  retains  possession  of  the 
bill  for  an  unreasonable  time  and  thus  locks  it  up 
from  circulation,  he  makes  it  his  own,  and  has  no 
remedy  against  antecedent  parties  from  or  through 
whom  he  derived  title.  Thomburg  v.  Emmons,  28 
W.  Va.  82B. 

Should  Be  Presented  within  Business  Hours.— In  cases 
where  it  is  necessary  to  present  a  bill  of  exchange 
to  the  drawee  for  acceptance,  the  presentment 
should  be  made  during  the  usual  hours  of  business. 
Nelson  v.  Fotterall,  7  Leigh  179. 

To  Whom  Presentment  Should  Be  Made.— The  pre- 
sentment of  a  bill  of  exchange  for  acceptance  should 
in  all  cases  be  made  to  the  drawee  himself  or  his 
duly  authorized  agent  Nelson  v.  Fotterall,  7  Leigh 
179. 

Presentment  to  Cleric— It  seems  that  it  is  not  neces- 
sary to  prove  that  the  clerk  at  the  drawee's  counting 
house  is  the  clerk  of  the  drawee  authorized  to  accept 
or  refuse  acceptance  of  bills  drawn  on  the  drawee. 
Nelson  v.  Fotterall.  7  Leigh  179.  But  parol  evidence 
has  been  held  admissible  to  show  that  the  clerk  was 
authorized  to  refuse  acceptance.  Stainback  v. 
Bank.  11  Gratt  260;  Nelson  v.  Fotterall,  7  Leigh  179. 

b.  Presentment  for  Payment. 
(l)  Nece»»ity  of  Presentment. 

To  PIx  Liability  of  Drawer  and  Indorsers. —In  order 
to  charge  an  indorser  of  a  bill  or  note  or  the  drawer 
of  a  check,  it  is  necessary  that  the  instrument  should 
be  presented  for  payment  or  some  good  excuse 
shown  for  the  failure  to  make  such  presentment 
Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528. 2  S.  E.  Rep. 
888:   Waring  v.  Betts.  90  Va.  46,  17  S.  E.  Rep.  739. 

To  Plx  Llsbllity  of  Maker  and  Acceptor— But  in 
order  to  sustain  an  action  against  the  acceptor  of 
a  bill  of  exchange  or  the  maker  of  a  promissory 
note  payable  at  a  time  and  place  specified  in  the 
acceptance  of  note,  it  is  not  necessary  to  aver  or 
prove  a  presentment  and  demand  at  the  time  and 
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place  so   specified.    Armlstead   y.   Armisteads,  10 
LelfiTh  612. 

To  Fix  Liability  of  the  Drawor  of  •  Chock.— Present^ 
ment  of  a  cbeck  to  a  bank  for  payment  Is  not  abso- 
lutely necessary  In  order  to  hold  the  drawer.  But 
the  fact  that  a  check  is  presumed  to  be  drawn  on 
funds  makes  it  extremely  important  to  the  drawer 
that  the  check  should  be  promptly  presented  for 
payment  and  the  drawer  notified  if  there  is  a  refusal 
to  pay,  so  that  he  may  Inquire  into  the  cause  of  the 
refusal.  Therefore,  it  is  a  general  and  well-estab- 
lished rule  that  where  the  holder  of  a  check  fails  to 
present  it  for  payment  within  a  reasonable  time, 
dnriuff  which  time  the  bank  fails,  the  drawer  is  dis- 
charged to  the  extent  of  the  prejudice  he  may  suffer 
through  such  failure.  But  where  a  check  is  pre- 
sented for  payment,  and  payment  refused,  and 
notice  is  ^ven  to  the  holder  at  any  time  before  the 
bank  fails  the  drawer  is  not  discharged,  if  it  be 
shown  that  he  is  not  prejudiced  by  the  delay:  and 
If  prejudiced  he  is  only  discharged  vro  tanto.  Pur- 
cell  ▼.  Allemonfir,  22  Gratt  730;  Bell  v.  Alexander,  21 
Oratt  1;  Cox  v.  Boone,  8  W.  Va.  600;  Compton  v. 
Oilman,  19  W.  Va.  812;  McClain  ▼.  Lowther,  36  W.  Va. 
297,  18  S.  E.  Rep.  1008. 

Ponnor  Wcot  Vlrflnla  Doctrine  Ovormiod.— It  has 
been  held,  that  unless  a  check  is  promptly  presented 
at  the  bank  for  payment,  the  drawer  is  dtscharared 
from  liability  whether  any  injury  has  been  sus- 
tained by  him  by  reason  of  the  failure  to  present  or 
not  Ford  v.  McClunff,  6  W.  Va.  166.  But  this  case 
is  overruled  in  Compton  v.  Oilman,  10  W.  Va.  812. 

PresumptloB  of  Injary  to  Drowor  of  a  Check. —Where 
a  check  is  not  presented  in  time,  and  notice  of  non- 
payment is  not  fflTen,  injury  to  the  drawer  will  be 
presumed;  but  a  check  is  always  presumed  to  be 
drawn  on  actual  funds;  and  while  if  the  holder  has 
been  ffuilty  of  laches  in  not  presenting  it  in  due 
time,  or  in  faillnir  to  irive  notice  of  nonpayment,  it 
becomes  Incumbent  upon  him  to  show  that  the 
drawer  has  not  been  injured  by  the  dereliction,  yet, 
on  the  other  hand,  if  he  shows  that  the  drawer  had 
no  funds  in  the  bank  against  which  he  drew,  the 
burden  of  proyinsr  actual  damage  is  shifted  upon  the 
drawer,  and  in  the  absence  of  such  proof  the  plain- 
tiff is  entitled  to  recover.  McClain  v.  Iiowther,  66 
W.  Va.  297,  18  S.  E.  Rep.  1008. 

Where  Protentaent  Is  impoaslMo  Holder  Must  Notify 
Drawer.— Where  the  holder  of  the  check  is  not  able 
to  present  the  check  by  re^^son  of  the  removal  of  the 
baok  and  the  condition  of  the  country,  he  should 
ffive  notice  of  the  fact  to  the  drawer,  and  offer  to 
return  it  If  he  falls  to  do  this  the  drawer  is  not  lia- 
ble.   Purcell  V.  Allemouff,  22  Gratt  789. 

(2)  Mode  of  PregsnttMiU, 

Instrameiit  Must  Be  at  Hand.— Presentment  of  the 
bill  or  note  and  demand  of  payment  should  be  made 
by  an  actual  exhibition  of  the  instrument  itself ;  or 
at  least  the  demand  of  payment  should  be  accom- 
panied by  some  clear  indication  that  the  instrument 
is  at  hand  ready  to  be  delivered,  and  such  must  really 
be  the  case.  This  is  requisite  in  order  that  the  maker 
or  acceptor  may  be  able  to  Judge  of  the  genuineness 
of  the  instrument  and  of  the  right  of  the  holder  to 
receive  payment,  and  that  he  may  immediately 
reclaim  possession  of  it  upon  paying  the  amount. 
Waring  v.  Betts,  90  Va.  46. 17  S.  E.  Rep.  739. 

Pormal  Exhibition  of  Instrument  Not  Nocossary 
■nioss  Required.— But  where,  on  demand  for  pay- 
ment of  a  note,  exhibition  of  the  instrument  is  not 
asked  for,  and  the  party  on  whom  the  demand  is 
made  declines  to  pay  on  other  grounds,  a  formal. 


actual  presentment  of  the  instrument  is  waived- 
Waring  v.  Betts.  90  Va.  46,  17  S.  E.  Rep.  789. 

Paper  Payable  at  Bank  and  Held  by  That  Bank  for 
Collection.- So  where  paper  is  payable  at  a  bank  and 
is  held  by  that  bank  for  collection,  presentment  In 
the  ordinary  way— by  exhibiting  the  paper— is  not 
required ;  the  maker  or  acceptor  must  have  pro- 
vided funds  there  with  which  to  pay.  and  if  he  has 
not  done  so,  it  only  remains  to  say  that  the  note  has 
not  been  paid,  to  show  or  to  indicate  the  dishonor. 
All  that  can  be  done,  or  ought  to  be  required,  is  that 
the  books  of  the  bank  should  be  examined  to  ascer- 
tain whether  the  maker  had  any  funds  hi  their 
hands  :  and,  if  not.  there  Is  a  default  which  gives 
the  holder  a  right  to  look  to  the  ludorser  for  pay- 
ment Peabody  Insurance  Co.  v.  Wilson,  29  W.  Va 
828.  2  S.  E.  Rep.  888. 

Where  Personal  Preaentncnt  is  impossible.- Though 
the  holder  of  a  check  is  disabled,  so  that  he  cannot 
go  in  person  to  present  the  payment  yet,  if  he  could 
have  sent  it  by  mail,  he  will  not  be  excuned  for  not 
presenting  it    Purcell  v.  Allemong.  22  Oratt  739. 

(8)  Time  of  Fretentment. 

Paper  Payable  at  a  Particular  Time  Mutt  Be  Pr»- 
oented  at  That  Time.— When  a  note  is  made  payable 
at  a  particular  time  due  diligence  requires  that  It 
shall  be  presented  at  that  time  and  it  is  incambent 
on  the  holder  of  the  note  to  show  a  compliance  with 
this  on  his  part  by  suitable  averments  in  his  decla- 
ration, and  by  proper  proofs  at  the  trial.  To  charge 
the  indorser  it  is  indispensable  that  the  notes  should 
be  presented  for  payment,  and  payment  thereof 
demanded  at  the  time  designated  in  the  note,  and 
that  due  notice  be  given  him  that  the  demand  la 
ineffectual;  and  it  is  necessary  to  prove  that  the 
presentment  for  payment  was  then  made,  other- 
wise the  Indorser  will  be  absolutely  discharged. 
Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  628, 2  S.  E. 
Rep.  888. 

Paper  Payable  on  Demand  Moat  Bo  Preaentad  wlfUs 
Reasonable  Time —A  note  payable  on  demand  or  on 
call  is  payable  at  once,  and  interest  and  the  statote 
of  limitations  commence  to  run  from  its  date. 
But  in  order  to  charge  the  indorser  of  a  negotiable 
note  so  payable,  it  must  be  presented  for  payment 
within  a  reasonable  time.  No  fixed  rule  can  be 
laid  down  as  to  what  will  constitute  a  reasonable 
time,  but  this  must  be  determined  by  the  facts  of 
the  particular  case.  Bacon  v.  Bacon,  94  Va.  886, 87  S. 
E.  Rep.  670. 

What  Amounts  to  Presentment  within  a  ReasoaiUe 
Time.— A  creditor  received  on  account  of  his  debt, 
at  hJs  own  dwelling  on  Wednesday  evening,  his 
debtor*s  check  on  a  bank  in  a  town  fifteen  miles 
away.  The  mall  for  that  town  closed  at  the  post- 
ofllce  nearest  to  and  three  or  four  miles  from  the 
creditor's  residence  at  7:80  o'clock  the  next  morn- 
ing, and  the  next  following  mail  closed  on  the  same 
hour  on  Saturday,  arriving  at  the  town  in  which 
the  bank  was  located  between  eleven  A.  H.  and 
noon.  The  check  was  not  sent  by  either  malL 
The  bank  stopped  payment  at  noon  on  Saturday. 
It  was  held,  that  there  was  no  laches  in  not  send- 
ing the  check  on  Thursday,  nor  on  Satnrday. 
because  if  the  creditor  had  then  sent  it  to  his  affent 
the  latter  would  have  had  at  least  all  that  day  in 
which  to  present  it  and  that  therefore,  the  debtor 
was  not  discharged.    Cox  v.  Boone,  8  W.  Va.  SOa 

Time  of  Payment  Limited— Hust  Be  Presented  befMV 
the  Expiration  of  That  Time.— Under  the  authority 
of  an  ordinance  a  city  issued  notes  for  the  pnnwM 
of  raising  money.    The  time  within  which  these 
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notes  were  redeemable  was  limited  in  the  ordinance. 
Some  of  these  notes  not  having'  been  presented  for 
payment  within  the  prescribed  time,  it  was  held, 
that  the  holders  of  them  were  not  entitled  to  set 
them  off  a«-ainst  taxes  due  the  city,  after  the  fund 
which  had  been  provided  for  their  payment  by  the 
city  had  perished,  and  after  the  expiration  of  the 
time  limited  for  their  redemption.  Miller  v.  Lynch- 
bonr.  90  Gratt.  380. 

pTMcnt—egt  on  Fourth  Day  of  Grace  Insufflcieiit  In 
AbMooeof  Usage  —Where  a  bill  is  payable  at  a  place 
or  banlc.  at  which  there  Is  a  special  established  usasre, 
that  bills  there  payable  shall  be  presented  on  the 
fourth  and  not  on  the  third  day  of  ffrace.  such 
special  usaffe  must  be  alleged  in  the  declaration 
apon  such  bill,  otherwise  proof  of  presentment  on 
the  fourth  day  of  jfrace  is  not  admissible.  Jackson 
T.  Henderson.  3  Leiffh  198. 

Praaeotment  during  War  Illegal.— Presentment  and 
demand  of  payment  of  a  check  made  by  a  resident 
of  Vicksburc  upon  a  bank  in  New  Orleans  while 
commercial  intercourse  between  Vlcksburg  and 
Kew  Orleans  was  prohibited  by  the  proclamation  of 
the  president,  was  illegal.  Billgerry  v.  Branch,  19 
QratLSa 

PreatntaKot  Jloat  Be  Made  during  Bualnesa  Hours.— 
Where  presentment  is  made  at  the  place  of  business 
of  the  maker  it  must  be  during  such  hours  when 
such  places  are  customarily  open,  or  at  least,  while 
some  one  is  there  competent  to  give  an  answer. 
Waring  v.  Betts.  90  Va.  40,  17  S.  E.  Rep.  739;  Nelson 
r.  FotteraU.  7  L.elgh  179. 

Paper  Payable  at  Bank  Must  Be  Praaentod  during 
Banldag  Hoara^— When  an  Instrument  is  payable  at 
bank  it  must  be  presented  during  banking  hours: 
and  the  payer  is  allowed  until  the  expiration  of 
banking  hours  for  payment  Waring  y.  Betts,  90  Va. 
46,t7S.E.  Rep.7a9. 

Paper  Nat  liable  at  Bank  or  Place  of  Boalnesa.— But 
when  the  note  is  not  made  payable  at  bank,  but  to 
an  individual,  presentment  may  be  made  at  any 
reasonable  time  during  the  day  during  what  are 
termed  business  hours,  which,  it  is  held,  range 
through  the  whole  day  to  the  hours  of  rest  in  the 
evening.    Waring  v.  Betts,  90  Va.  48, 17  S.  E.  Rep.  739. 

ii)  IHaes  of  Presentment, 

Paper  Payable  at  a  Particular  Place  Must  Be  Pre- 
•eated  There.— Where  paper  is  payable  at  a  particu- 
lar place  due  diligence  requires  that  it  shall  be 
presented  at  that  place,  and  it  is  incumbent  upon 
the  plaintiff  to  show  compliance  with  this  rule  at  the 
trial  by  suitable  evidence.  To  charge  the  indorser 
it  is  indispensable  that  the  instrument  in  question 
sbould  be  presented  at  the  place  therein  designated, 
aod  unless  this  is  shown  by  satisfactory  evidence 
the  indorser  will  be  absolutely  discharged.  Pea- 
body  Ins.  Co.  ▼.  W^ilson,  29  W.  Va.  628.  2  S.  E.  Rep.  888. 

Saae  West  Virginia  Statutory  Rule.— But  under 
Code  of  1808  of  West  Virginia,  ch.  99,  sec.  1.  a  declara- 
tioD  against  the  maker  of  a  promissory  note  payable 
at  a  particular  place,  need  not  aver  presentment 
for  payment  at  the  time  or  place  specified.  Mer- 
cbaau*.  etc..  Bank  v.  Evans,  9  W.  Va.  373. 

Praaentment  at  Bank  Excused  Where  Bank  Has 
CcHadto  BzUt.— Although  the  note  is  made  payable 
at  a  bank,  presentment  and  demand  for  present- 
ment at  the  bank  within  banking  hours  is  excused 
if  the  bank  has  ceased  to  exist,  and  in  such  cane  pre- 
sentment to  and  demand  on  the  indorser  of  such 
note  and  manager  of  the  bank  made  at  his  residence 
at 5:30  P.  M.  is  sufficient  to  charge  him.  Waring  v. 
Betti,  90  Va.  46, 17  S.  E.  Rep.  739. 


Presentment  to  Cashier  Must  Be  flade  at  His  Bank.— 

In  an  action  on  a  negotiable  note  payable  at  a  bank, 
it  is  not  sufficient  to  show  that  such  note  was  pre- 
sented for  payment  to  the  ca.shier  of  the  bank  at 
which  it  was  payable,  unless  it  further  appears  that 
such  presentment  was  made  to  the  cashier  at  the 
bank.  Pealwdy  Ins.  Co.  v.  Wilson,  29  W.  Va.  528.  2  S. 
E.  Rep.  888. 

Paper  Payable  at  One  Bank  and  Negotiated  at 
Another.— A  note  negotiable  and  payable  at  the 
Farmers*  Bank  of  Virginia,  was  in  fact  negotiated 
at  the  bank  of  the  United  States,  with  the  knowl- 
edge and  assent  of  the  maker  and  indorser.  Present- 
ment of  the  note  at  the  latter  bank  was  held  not 
sufficient  to  charge  the  Indorser,  though  he  assented 
to  the  negotiation  of  the  note  there:  nor  could  any 
usage  of  the  bank  of  the  United  States  dispense 
with  due  presentment  at  the  Farmers'  Bank  where 
it  was  payable.    Watkins  v.  Crouch.  6  heigh  622. 

PraaantoMnt  at  Bank  Not  Necessary  to  Charge  the 
Maker.- In  an  action  against  the  maker  and  in- 
dorser of  a  note  negotiable  and  payable  at  the 
Farmers'  Bank  of  Virginia,  it  was  held  not  neces- 
sary to  aver  and  prove  due  presentment  of  the  note 
and  demand  of  payment  at  the  bank,  in  order  to 
entitle  the  plaintiffs  to  recover  of  the  maker,  but 
it  was  necessary,  in  order  to  entitle  them  to  recover 
against  the  indorser.    Watkins  v.  Crouch,  5  Leigh 

S22. 
Presantnant  at  the  Office  of  an  Authoriied  Agent— 

A  bank  upon  the  cessation  of  its  banking  operations 
in  a  city,  to  wind  up  its  affairs  in  that  place  put  its 
notes,  etc.,  falling  due  at  that  place  in  the  hands  of  a 
private  banker  in  that  city,  for  collection,  and  made 
his  office  its  office  of  discount  and  deposit,  and  of 
this  the  maker  and  indorsers  of  the  note  had  notice. 
The  presentment  and  demand  of  payment  at  the 
office  of  this  private  banker  was  held  a  sufficient 
presentment  and  demand.  Crews  v.  Farmers'  Bank, 
81  Gratt.  848. 
Note  Negotiable  at  a  Bank  Not  Necessarily  Payable 

There.— In  an  action  of  debt  on  a  promissory  note, 
by  the  indorsee  against  the  maker,  the  declaration 
stated  that  the  note  was  only  made  negotiable  at 
the  bank  of  Virginia,  and  averred  that  the  note  at 
maturity  was  duly  presented  at  the  bank,  and  pro- 
tested for  nonpayment.  The  note  offered  in  evi- 
dence, was  made  negotiable  at  the  bank,  and  there 
was  no  proof  that  it  was  presented  at  the  bank  for 
payment.  It  was  held,  that  a  note  made  negotiable 
at  a  bank  is  not  necessarily  payable  there  also,  and 
so  the  averment  of  presentation  at  the  bank  was 
wholly  immaterial,  and  need  not  be  proved.  Bar-* 
rett  V.  Wills,  4  Leigh  114. 

c.  Pbotbst. 

(1)  NeceeeUy  of  Proteet. 

To  Fix  UaUlity  of  Parties  to  Foreign' Bills  of  Ex- 
change.—By  the  law  merchant,  which  is  a  part  of 
the  common  law,  protest  of  a  dishonored  foreign 
bill  of  exchange  is  ordinarily  indispensable,  and 
the  attorney's  certificate  of  protest  proves  itself; 
that  is,  it  is  vrima  facie  evidence  of  presentment  and 
nonacceptance  or  nonpayment  But  the  rule  does 
not  extend  to  promissory  notes  and  inland  bills.  As 
to  those,  the  protest  is  not  regarded  as  an  official 
act,  and  accordingly,  in  the  absence  of  statute,  is 
not  receivable  as  evidence  of  dishonor.  Corbin  v. 
Planters'  Bank,  87  Va.  661.  13  S.  E.  Rep.  96:  Peabody 
Ins.  Co.  V.  Wilson.  29  W.  Va.  628,  2  S.  E.  Rep.  888. 

To  Fix  Uabllity  of  Indorsers  of  a  Note- West  Virginia 

Rule.— But  in  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va. 
528,  2  S.  E.  Rep.  888,  the  court  said:    "As  in  the  case 


297 


QGrtATT. 


Virginia  Rbports.  Annotatbd. 


of  foreiffn  bills  of  exchange,  so  now,  by  virtue  of 
onr  statute,  due  diligence  requires  tbat,  if  a  negoti- 
able note  be  disbonored  for  nonpayment,  tbe  holder 
is  required  to  protest  the  same  in  order  to  charsre 
the  Indorser.  *  ♦  ♦  In  order  to  charsre  the  in- 
dorser,  it  is  not  only  necessary  to  aver  and  prove  that 
the  note  aLt  its  maturity  was  presented  for  payment, 
and  payment  thereof  demanded,  at  the  place  of  pay- 
ment designated  in  the  note,  but  it  must  also  be 
averred  and  proved  that  the  note  was  protested  for 
nonpayment  and  that  notice  of  the  dishonor  of  the 
note  was  duly  given  to  the  indorsers." 

To  Enable  the  Holder  to  Bring  m  Joint  Action.— And 
in  order  to  hold  an  indorser  of  a  negotiable  note 
liable  in  an  action  of  debt,  with  the  maker,  it  must 
appear  that  the  note  was  duly  and  formally  pro- 
tested for  nonpayment,  and  that  the  indorser  was 
duly  notified  of  such  nonpayment  and  protest 
Shields  V.  Farmers'  Bank,  6  W.  Va.  254. 

Where  Instrument  Is  Not  Protestable  by  Virginia 
Law.— In  the  absence  of  proof  that  a  bill  or  note 
sued  on  in  Virginia  was  protestable  by  the  law  of 
the  state  where  it  was  made  payable,  the  presump- 
tion prevails  that  it  was  not.  Corbin  v.  Planters' 
Bank,  87  Va.  661,  18  S.  E.  Rep.  96. 

(2).  Time  of  Making  Pro<«*<.— Protest  cannot  be 
made  until  after  the  instrument  becomes  payable, 
and  where  a  bill  of  exchange  is  protested  for  non- 
payment and  notice  thereof  given  to  the  drawer 
before  the  bill  according  to  its  tenor  and  effect 
becomes  payable,  such  protest  and  notice  are  pre- 
mature, and  fix  no  liability  on  such  drawer  to  pay 
the  bill,  and  the  drawer's  liability  upon  the  bill  is 
the  same  as  if  no  protest  had  ever  been  made. 
Thomburg  v.  Emmons,  23  W.  Va.  326. 

But  in  a  doubtful  case  it  is  proper  for  the  jury  to 
determine  whether  the  protest  was  made  after  dis- 
honor or  not  Thus  in  an  action  of  assumpsit  by  an 
indorsee  against  the  drawers  of  a  foreign  bill  of 
exchange  drawn  by  merchants  in  Virginia  on  Liver- 
pool, it  appeared  that  the  bill  was  presented  to  the 
drawee  at  Liverpool,  and  acceptance  refused,  on 
the  27th  of  March,  and  that  the  bill  was  put  into  the 
hands  of  a  notary  for  the  purpose  of  protest  on  the 
28tb.  It  was  held  a  proper  question  for  the  jury  to 
decide,  upon  the  evidence,  whether  the  refusal  of 
the  drawee  to  accept  was  within  or  after  business 
hours  of  the  27th,  so  that  the  bill  could  be  put  into 
the  notary's  hands  on  that  day,  or  not  until  the 
next  day.    Nelson  v.  Fotterall,  7  Leigh  170. 

(3)  Protest  ae  Evidence. 

To  Prove  Dishonor.— A  protest  of  a  foreign  bill  of 
exchange,  in  a  foreign  county  is  proved  by  the 
notarial  seal.  The  protest  is  not  conclusive,  but 
only  prima  facie  evidence  of  the  dishonor  of  the  bill. 
Nelson  v.  Fotterall,  7  Leigh  179. 

But  where  a  promissory  note  or  Inland  bill  is  pay- 
able in  another  state,  the  notarial  certificate  of 
protest  thereof  made  in  that  state  is  not  evidence  of 
dishonor,  in  an  action  brought  thereon  in  the  state 
of  Virginia.  C!orbin  v.  Planters*  Bank,  87  Va.  661, 18 
S.  E.  Rep.  98. 

As  Evidence  of  Dishonor  by  Failure  to  Accept.— 
Where  the  protest  of  a  foreign  bill  of  exchange, 
stated  that  the  notary  took  the  bill  to  the  counting 
house  of  the  drawee  and  there  exhibited  it  to  a 
clerk  of  the  drawee  and  demanded  acceptance 
thereof:  and  that  the  said  clerk  replied  that  the 
same  could  not  be  accepted,  it  was  held,  that  the 
protest  was  sufficient  to  bind  the  indorser,  and  parol 
evidence  was  admissible  in  an  action  by  the  holder 
against  the  indorser  to  prove  that  the  clerk  was 


authorized    to  refuse    acceptance.     Stalnback  v. 
Bank  of  Virginia,  11  Gratt  280. 

Of  Pacts  5Uted  Therein.- Under  W.  Va.  Code,  sec. 
7,  ch,  51,  sec.  8,  ch.  99,  the  protest  of  a  negrotiable 
instrument  is  prima  facie  evidence  of  the  facts 
"stated  therein,  or  at  the  foot  or  on  the  back 
thereof,  in  relation  to  presentment  and  dishonor, 
and  notice  thereof."  Peabody  Ins.  Co.  v.  Wilson.  29 
W.  Va.  528, 2  S.  E.  Rep.  888;  Walker  v.  Turner.  2  Gratt 
534. 

To  Prove  Preaentment,  Dishonor,  and  Notice.— But 
when  the  protest  is  the  only  evidence  relied  on  to 
establish  due  presentment  dishonor,  and  notice, 
such  protest  must  contain  averments  sufilcient  to 
show  that  everything  requisite  has  been  done  on 
the  part  of  the  holder  or  his  agent  to  authorize  the 
demand  upon  the  indorser.  Peabody  Ins.  Co.  v. 
Wilson.  29  W.  Va.  528. 2  S.  E.  Rep.  888. 

To  Prove  Notice.— And  where  a  protest  simply 
states  that  notice  of  dishonor  was  sent  by  mail  to 
the  indorser,  directed  to  their  "several  addresses,*' 
such  certificate,  in  the  absence  of  all  other  evidence 
is  insufllcient  to  prove  due  notice.  Peabody  Ins.  Co. 
V.  Wilson,  29  W.  Va.  688,  2  S.  E.  Rep.  888. 

But  in  Slaughters  v.  Farland,  81  Gratt.  184,  a  cer- 
tificate of  a  notary  that  he  gave  notice  of  a  protest 
of  a  note  for  nonpayment  sent  by  mail  to  the  place 
of  residence  of  the  indorser  while  there  was  a  mail 
communication  between  the  place  of  starting  and 
the  residence,  though  not  by  the  direct  route,  was 
held  to  be  sufficient  evidence  of  notice. 

Copy  of  Protest— A  copy  of  a  bill  of  exchange  and 
notarial  protest  with  an  affidavit  of  the  pajree  that 
the  original  was  lost  or  mislaid,  was  held  not  to  be 
legal  evidence  to  charge  the  drawer.  Wright  v. 
Hencock,  8  Mnnf.  521. 

Aiding  Protest  by  Extrinsic  Evidence.— Wbere  the 
protest  itself  did  not  state  that  notice  of  the  dis- 
honor of  the  note  was  given  to  the  indorser,  the 
affidavit  of  the  notary  stating  that  notice  had  been 
given,  was  held  not  competent  evidence.  Walker 
V.  Turner,  2  Gratt  584. 

In  an  action  of  debt  upon  a  negotiable  note  tbe 
plaintiff  offered  in  evidence  the  protest  of  the  no- 
tary, which  stated  the  due  presentment  and  demand 
of  the  note,  the  failure  to  pay,  the  protest  for  non- 
payment and  the  fact  that  notice  of  the  protest  bad 
been  forwarded  to  the  makers  of  the  note.  It 
omitted  to  state  that  the  notice  had  been  forwarded 
to  the  indorser,  who  was  the  defendant  He  then 
offered  in  evidence  the  ex  parte  affidavit  of  the  no- 
tary, that  he  had  forwarded  it  by  mail,  informing 
him  of  the  protest  and  dishonor  of  the  note.  It  was 
held,  that  such  affidavit  was  not  admissible  to  prove 
notice,  in  a  case  where  the  protest  did  not  state  that 
notice  of  the  dishonor  had  been  sent  to  the  indorser. 
Walker  v.  Turner,  2  Gratt  584. 

Effect  as  Evidence  Determined  by  the  Court.— A  no- 
tarial certificate  of  protest  is  in  the  nature  of  doca- 
mentary  evidence,  and  the  proper  construction  as 
well  as  the  legal  effect  thereof,  as  an  instrument  of 
evidence  of  the  facts  stated  therein,  are  questions 
of  law,  to  be  determined  exclusively  by  the  court. 
Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  528, 2  S.  E.  Eep. 
888. 

Inferences  on  Demurrer  to  Evidence— Virginia  l^uie. 
—In  an  action  of  debt  against  the  indorsers  of  a 
protested  note  discounted  at  the  bank,  the  protest 
of  the  notary  stated  that  "he  placed  in  the  postofflce 
of  this  place  four  written  notices,  one  directed  to  the 
payer,  and  one  directed  to  the  two  indorsers,  at 
Blacksburg,  Virginia,  informing  them,'*  etc.    On  de- 
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mTirrer  to  tUe  evidence  It  was  lield.  that  as  tlie  jnry 
woald  have  been  warranted  to  infer  from  this  evi- 
dence that  the  residence  of  the  defendants  was  in 
Blacksbnrsr  the  conrt  mnst  make  the  same  infer- 
ence upon  a  demurrer  to  evidence.  Linkous  v. 
Hale.  27  Gratt.  068.  This  case  overmles  the  law  as 
laid  down  in  a  headnote  to  Raine  v.  Rice,  2  P.  ft  H. 


i-West  Virginia  Rule.— But  this  case  is  disap- 
proved by  the  West  Virgrinia  court,  and  it  is  held, 
tbat  where  the  only  evidence  introduced  to  prove 
presentment,  dishonor,  and  notice  is  contained  in 
the  notarial  certificate  of  protest,  the  court,  upon  a 
demurrer  to  evidence,  will  not  infer  that  any  step 
vas  regularly  taken,  or  that  any  fact  existed,  which 
is  not  certified  to  in  the  protest.  Peabbdy  Ins.  Co. 
T.  Wilson.  29  W.  Va.  528,  S  S.  £.  Rep.  888. 

And  so  where  a  certificate  of  protest  simply  states 
that  notice  was  addressed  to  the  indorser  at  a  cer- 
tain place,  without  adding  that  such  place  was  the 
postofflceor  residence  of  the  Indorser,  the  court, 
upon  a  demurrer  to  evidence,  will  not  infer  that 
sQch  was  the  fact,  and  such  certificate  is,  therefore, 
insaffldent  to  prove  due  notice.  Peabody  Ins.  Oo.  v. 
Wilson.  29  W.  Va.  688.  2  S.  £.  Rep.  888. 

Protest  wlthottt  NoUrtal  Seal  Admissible  la  Bvl- 
dows.— And  the  want  of  a  notarial  seal  is  not  sufll- 
dent  to  prevent  the  receipt  of  a  certificate  of  protest 
limned  by  a  notary  of  this  state  in  evidence.  Second 
Nat  Bank  v.  Chancellor.  9  W.  Va.  fl9. 

d.  NonCX  OF  DiSHONOB. 

(i)  XtitettUy  of  Notice. 

KoowMga  without  Notice  Not  Samclent— NoUce  of 

dishonor  means  notification  of  dishonor:  and  knowl- 
edge of  nonpayment  of  the  instrument  by  the  party 
to  be  charsred  is  not  sufllcient  Bank  of  Old  Domin- 
ion V.  McVeiffh.  29  Oratt  540:  Brown  v.  Ferguson,  4 
Leiffh37. 

TsFlzUaUllty  of  Drawers  and  ladorsers  of  Bills  of 
Ettfcange.— The  drawer  of  a  bill  of  exchaufire.  or 
order.  Is  not  directly  liable  to  the  payee  or  Indorser, 
hot  his  implied  obligation  or  contract  is  to  pay.  in 
the  event  the  amount  is  not  paid  by  the  drawee. 
The  general  mle  is  well  established,  that  drawers 
and  endorsers  are  entitled  to  prompt  notice  of  the 
nonacccptance  or  nonpayment,  in  order  that  the 
former  may  look  after  his  funds,  and  withdraw 
and  secure  the  same,  and  that  the  latter  may  take 
the  necessary  steps  to  secure  himself:  and  that 
Qpon  the  failure  to  receive  such  notice,  they 
are  discharged  from  liability:  and  the  bill  or 
order,  as  between  the  drawer  and  payee  or  in- 
dorsee, will  be  considered  paid.  Ford  v.  McClung, 
5  W.  Va.  156:  Brown  v.  Ferfiruson.  4  Leigh  87: 
Thompson  v.  Cumming.  2  Leigh  821 ;  Willock  v.  Rld- 
«le,  5  Call  358:  Davis  v.  Poland,  98  Va.  226,  28  S.  E. 
Rep.  se:  Early  v.  Preston,  I  P.  &  H.  228;  Wood  v. 
Lnitrel,  1  CaU  282. 

To  Pbc  Liability  of  Indorsers  of  Notes.— So  the  in- 
dorser of  a  note  is  entitled  to  notice  of  dishonor  of 
the  instrument  and  a  failure  to  use  due  diligence  in 
EiTlng  him  notice  will  discharge  him.  May  v.  Bols- 
Kan.  8  Leigh  181;  Bank  of  Old  Dominion  v.  McVeigh, 
•  Gratt  548:  Brown  ▼.  Ferguson.  4  Leigh  87:  Pea- 
hody  Ins.  Co.  v.  Wilson,  29  W.  Va.  688,  2  S.  E.  Rep.  888: 
I>aTis  T.  Poland.  92  Va.  225,  28  S.  E.  Rep.  292. 

ToRx  Liability  of  Drawer  of  Check.— The  contract 
<tf  the  drawer  of  a  check  differs  materially  from  the 
contract  of  the  drawer  of  a  bill  of  exchange.  In 
order  to  hold  the  drawer  of  a  check  liable,  the 
holder  is  not  absolutely  bound  to  present  the  check 
for  the  payment  promptly,  and  the  drawer  is  not 


absolutely  entitled  to  notice  of  its  dishonor.  But 
the  fact  that  a  check  is  presumed  to  be  drawn 
against  deposited  funds  makes  it  of  great  impor- 
tance that  a  check  should  be  presented,  and  that 
the  drawer  should  be  notified  of  its  nonpayment,  in 
order  that  he  may  speedily  Inquire  into  the  cause 
of  refusal  and  be  placed  in  a  position  to  secure  his 
funds  which  are  deposited  in  bank.  Therefore, 
where  the  holder  of  a  check  fails  to  present  the 
check  at  the  bank  for  payment  within  a  reasonable 
time,  or  falls  to  give  notice  to  the  drawer  of  its  dis- 
honor, the  drawer  is  discharged  to  the  extent  that 
he  is  prejudiced  by  such  failure.  Bell  v.  Alexander, 
21  Oratt.  1;  Purcell  v.  AUemong,  28  Oratt.  789;  Cox 
V.  Boone.  8  W.  Va.  610:  Devendorf  v.  W.  Va.  Oil.  etc., 
Co.,  17  W.  Va.  174:  Compton  v.  Oilman.  19  W.  Va.  812. 

Te  Fix  Liability  of  Haker  and  Acceptor. —The  con- 
tract of  the  maker  of  a  negotiable  note  is  an 
absolute  one  and  it  is  of  course  never  necessary  to 
prove  notice  of  dishonor  to  him,  as  he  necessarily 
knows  of  the  dishonor  of  the  instruments  through 
his  own  failure  to  pay;  and  the  same  is  true  of  the 
acceptor  of  a  bill  of  exchange.  Peabody  Ins.  Co.  v. 
Wilson,  20  W.  Va.  628,  2  S.  E.  Rep.  888:  Hays  v.  North- 
western Bank.  9  Oratt  127:  Hansbrou^h  v.  Oray,  8 
Oratt  866:  Watkins  v.  Crouch,  6  Leigh  582. 

To  Fix  Liability  of  Irresular  Indorsers.— Where  a 
negotiable  promissory  note  is  first  indorsed  by  a 
stranger  and  then  delivered  to  the  payee,  such 
irregular  indorser.  according  to  the  West  Virginia 
rule,  is  prima  faei€  an  original  promisor  or  guar- 
antor as  the  holder  may  elect  His  liability  is  not 
governed  by  the  strict  rules  of  the  law  merchant, 
but  is  determined  by  the  manner  in  which  the 
holder  elects  to  treat  him.  If  the  holder  elects  to 
treat  him  as  a  Joint  maker  or  guarantor,  instead  of 
an  ordinary  indorser,  protest  and  notice  of  nonpay- 
ment are  hot  necessary  In  order  to  bind  him. 
Miller  V.  Clendenln,  42  W.  Va.  416,  26  S.  E.  Rep.  518. 

It  has  not  been  decided  in  Virginia  whether  an 
irregular  indorser  is  entitled  to  notice  of  dishonor 
or  not:  but  it  is  certainly  necessary  now  under  the 
provisions  of  sec.  63  of  the  Negotiable  Instruments 
Law.  See  Call  v.  Scott  4  Call  402:  Fltzhugh  v.  I^ve, 
6  Call  6:  Frank  y.  Lilienfeld,  88  Oratt  877.  See  itkfra, 
''Liabilities  of  Parties— Irregular  Indorsers." 

To  Fix  Liability  of  Accommodation  Maker.— The 
maker  of  a  note  made  for  the  accommodation  of 
the  payee.  Is  not  released  by  the  failure  to  protest 
the  note  and  give  him  notice  of  dishonor,  though  it 
is  known  to  the  holder  that  he  is  an  accommodation 
maker  of  the  note.  Hansbrough  v.  Oray,  8  Oratt 
856. 

To  Fix  Liability  of  the  Endorser  of  Notes  Made  for 
His  Accommodation.— Where  notes  are  made  for  the 
accommodation  of  the  payee,  the  payee  is  liable 
upon  his  indorsement  without  having  been  served 
with  notice  of  protest  and  dishonor.  McVeigh  v. 
Bank  of  Old  Dominion,  26  Oratt  785. 

To  Fix  Liability  of  Accommodation  Indorser. —An 
Indorser  is  chargeable  without  notice  if  he  indorsed 
for  the  drawer  for  accommodation  only,  and  had  no 
expectation  that  the  drawee  would  pay.  Farmers' 
Bank  v.  Vanmeter,  4  Rand.  553. 

To  Fix  Liability  of  Endorser  of  a  NonnegotlaUe  In- 
strument.—And  It  is  a  well-settled  rule  that  a  party 
whose  name  appears  on  the  back  of  a  nonnegotia^ 
ble  instrument  as  assignor  or  indorser.  is  not 
entitled  to  notice  of  the  dishonor  of  the  instrument 
Pitman*  V.  Breckenridge,  8  Oratt  127. 

Notice  of  Failure  to  Accept  Necessary.— In  case  of 
the  dishonor  of  a  bill   of  exchange  by  a  failure 
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of  the  drawee  to  accept.  It  is  Jnst  as  essential 
that  the  holder  have  Dotlce  of  the  dishonor  by 
sach  failure  to  accept,  as  it  is  for  him  to  have 
notice  of  the  failure  to  pay  when  presented  for  pay- 
ment   Thompson  t.  Cumminff,  2  Leisrh  821. 

Not  Necessary  to  Notify  All  In  Order  to  Hold  One.— 
Where  there  are  several  indorsers  to  a  negotiable 
instrument,  the  holder  does  not  have  to  srive  notice 
of  protest  to  all  of  them  in  order  to  bind  one. 
Those  who  have  received  notice  of  protest  are 
bound  notwithstanding  the  fact  that  there  are 
others  who  have  not  been  notified.  Card  well  v. 
Allan,  38  Gratt.  100. 

Condition  Precedent  to  Recovery.— The  burden  of 
proof  that  due  presentment  of  a  note  for  payment 
has  been  made,  and  due  notice  of  protest  thereof 
ffiven  to  the  iudorser,  or  that  due  diligence  has  been 
used  to  ffive  such  notice,  rests  upon  the  plaintiff; 
and  clear  proof  on  his  part  of  such  presentment, 
dishonor,  and  notice  is  a  condition  precedent  to 
his  riffht  to  recover  affaiDst  the  indorser.  Pea- 
body  Ins.  Ck).  V.  Wilson,  29  W.  Va.  5S8,  2  S.  E.  Rep. 
888;  Early  v.  PrestOD,  1  P.  &  H.  228. 

Injury  Implied  from  Failure  to  Qlve  Notice.— In  case 
of  failure  to  fflve  notice  to  the  drawer  of  a  bill  upon 
its  dishonor,  the  law  implies  injury  to  the  drawer. 
Ford  V.  McClunff,  5  W.  Va.  166. 

Penalty  for  Failure  to  Qlve  Notice  of  Protest  of 
Inland  BUI.— The  penalty  for  not  giving'  notice  of  the 
protest  of  an  inland  bill  of  exchange,  is  the  loss  of 
interest  and  damages;  but  the  principal  is  never- 
theless recoverable.    Willock  v.  Riddle.  5  Call  868. 

(2)  Mod4  of  Giving  Notice. 

(a)  Where  Parties  Reside  In  Same  Town. 

Personal  Service  Necessary.— The  best  evidence  of 
notice  is  proof  of  personal  service  on  the  party  to 
be  affected  by  it,  or  by  leaving  a  copy  at  his  dwell- 
ing house.  Depositing  a  notice  in  the  postofllce 
affords  but  presumptive  evidence  of  its  reception, 
and  is  permitted  to  be  substituted  for  the  former 
only  where  the  latter  would  be  too  inconvenient 
or  expensive.  Hence,  when  the  convenience  of 
the  public  post  is  not  needed  for  the  purposes  of 
the  transmission,  as  where  the  parties  reside  in  the 
same  city  or  tovm.  there  is  no  reason  for  its  use,  or 
for  waiving  the  more  stringent  and  certain  evidence 
of  notice.  Therefore,  where  the  parties  reside  in 
the  same  city  or  town  the  general  rule  is  that  notice 
must  be  delivered  in  person  to  the  party  to  be 
charged,  or  left  at  his  residence  or  place  of  busi- 
ness. Brown  v.  Bank  of  Abinffdon.  86  Va.  96.  7  S.  E. 
Rep.  857 ;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  628, 
2  S.  B.  Rep.  888  ;  McVeiffh  v.  Bank  of  Old  Dominion, 
20  Gratt  785. 

And  this  rule  holds  ffood  even  Uiouffh  the  party  to 
be  charged  resides  outside  of  the  town,  but  in  the 
vicinity,  if  he  receives  his  mail  at  this  town.  And 
in  the  absence  of  proof  of  a  usage  known  to  him  at 
the  time  of  entering-  into  the  contract  notice  must 
be  left  at  his  residence  or  dwelling:  and  notice  de- 
posited in  the  postofflce  is  not  sufficient  to  charge 
him  in  the  absence  of  proof  of  its  actual  receipt. 
Brown  v.  Bank  of  Abinffdon,  85  Va.  95,  7  S.  E.  Rep. 
367  :  Pealwdy  Ins.  Co.  v.  Wilson,  29  W.  Va.  628,  2  S. 
E.  Rep.  888. 

Distinction  between  Different  nodes.— The  distinc- 
tion between  the  different  modes  of  giving-  notice  is 
this  :  That  where  the  bolder  and  indorser  reside  in 
different  places,  if  the  holder  deposit  the  notice  in 
the  postofflce  in  due  season,  he  has  no  further  bur- 
den on  him  as  to  the  actual  receipt  of  it  by  the  lat- 
ter ;  but  when  the  parties  both  live  in  the  same 


town,  the  sender  of  the  notice  is  bound  to  show  that 
it  was  actually  received  by  the  indorser  in  due  sea- 
son, or  left  at  his  dwelling  bouse,  which  in  that  case, 
is  deemed  equivalent  to  personal  service.  Peabody 
Ins.  Co.  V.  Wilson,  29  W.  Va.  628.  2  S.  £.  Rep.  888. 

(b)  Where  Parties  Reside  In  Different  Towns.— 
Where  the  parties  live  at  a  distance  from  each 
other  and  in  different  cities  or  towns,  so  that  per- 
sonal service  would  be  inconvenient  and  expensive, 
notice  sent  by  mail  to  the  nearest  postofflce  is  suffi- 
cient to  bind  the  party.  Brown  v.  Bank  of  Abing- 
don, 85  Va.  96, 7  S.  E.  Rep.  357  ;  McVelf  h  v.  Bank  of 
Old  Dominion,  28  Gratt.  785. 

ia)   What  JmourUs  to  Sufficient  Service  by  IfaiL  . 

Deposit  In  Postofflce  Sufficient— The  deposit  of  the 
notice  in  the  postofflce,  properly  addressed  and  in 
proper  time,  is  all  that  is  required  to  charge  the 
party  so  notified,  and  the  sender  has  no  further 
duty  on  him  as  to  the  actual  receipt.  Friend  v. 
Wilkinson,  9  Gratt  81 ;  Farmers*  Bank  v.  Gunnell. 
26  Gratt  187 ;  McVeiffh  v.  Bank  of  Old  Dominion,  20 
Gratt  785. 

Party  Equal  Distance  from  Two  Postoffloes.— Where 
an  indorser  resided  in  a  country  district  passing 
under  a  particular  name,  and  havinir  a  postoflBce 
within  it ;  and  beinff  the  same  distance  from  that 
office  and  another  out  of  the  bounds  of  the  district 
a  notice  of  protest  sent  to  the  first-mentioned  office, 
was  held  sufficient,  though  in  fact  he  was  accus- 
tomed to  receive  his  letters  and  papers  from  the 
other  office.    Rand  v.  Reynolds,  2  Gratt  171. 

Letter  Deposited  In  Mall  during  War.— Where  the 
holder  and  indorser  resided  in  different  localities  at 
the  time  of  the  dishonor,  and  for  months  before  and 
afterwards,  the  usual  and  ordinary  intercourse  by 
mail  being*  intercepted  by  a  state  of  war,  it  was  held 
that  the  holder  did  not  prove  due  diligence  by  simply 
proving  that  he  deposited  in  thispostofficeattheday 
of  dishonor  of  the  note,  a  notice  of  dishonor  ad- 
dressed to  the  indorser  at  his  place  of  residence. 
Farmers*  Bank  v.  Gunnell,  20  Gratt  131. 

And  so  notice  of  dishonor  of  a  check  deposited  in 
the  postoffice  at  New  Orleans  while  that  city  was  an- 
der  permanent  federal  occupancy  and  control,  and 
addressed  to  Petersburg.  Va.,  during  the  pend- 
ency of  the  Civil  War  was  of  no  avail,  unless  it  was 
shown  that  the  law  or  a  general  usasre  required  the 
letter  containing  the  notice  to  be  preserved  by  the 
postmaster  until  the  restoration  of  mail  communi- 
cation, and  then  forwarded  to  its  destination. 
Billfferry  v.  Branch,  19  Gratt  393. 

Notice  5ent  by  One  of  Two  Equally  Good  Routes.— A 
bill  drawn  in  Petersburg,  Va.,  on  a  house  in  London, 
was  protested  for  nonacceptance  on  the  5th  of 
April  1813.  The  nextCunard  steamer  sailed  from 
Liverpool  for  the  United  States  on  the  I9th  of  tbat 
month,  and  notice  of  the  dishonor  of  the  bill  was 
sent  by  that  steamer.  At  that  time  these  steamers 
carried  the  mail  between  the  two  countries  under 
a  contract  with  the  British  government  and  It  was 
the  usual  mode  of  transmitting  letters.  There  were, 
however,  reg^ular  lines  of  sailing'  packets  between 
London  and  Liverpool  and  the  United  States,  for 
which  letter  basrs  were  made  up  at  the  London  post- 
office,  and  such  packets  sailed  from  London  or  Liver- 
pool on  the  7th.  10th  and  17th  of  April  1843.  But  it 
was  probable  that  the  steamer  of  the  19th  would 
arrive  before  any  of  them.  The  notice  was  beld 
sufficient  Stalnback  v.  The  Bank  of  Virginia,  U 
Gratt  260. 

Notice  Addressed  to  "Lesal  RepresenUtlve'*  sf 
Party.— An  indorser  on  a  negotiable  note  died  intes- 
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Ute  before  the  note  became  due.  When  the  note 
became  due  it  was  regularly  protested  for  nonpay> 
ment.  and  no  person  havloff  then  qualified  as  admin- 
istrator on  the  estate  of  the  indorser.  the  notary  on 
the  same  day  deposited  in  the  postofflce  of  the  town 
to  which  the  note  had  been  made  payable,  and  dis- 
counted, the  notice  of  protest  directed  to  "the  leffal 
representative/*  of  the  indorser.  This  was  held 
ralBcient  notice.  Boyd  ▼.  City  Say.  Bank«  15  Gratt. 
501.  The  reason  upon  which  this  case  is  based  is, 
that  as  no  person  had  qualified  as  administrator  on 
the  estate,  tbere  was  no  one  on  whom  personal  serv- 
ice could  be  made,  and  it  was,   therefore,  excused. 

(4)  Time  0/ Givino  Notice. 

Where  Parties  Reside  In  Different  Pisces.— If  the 
party  to  be  char^red  reside  at  a  different  place  from 
the  bolder,  the  notice  must  be  sent  to  him  by  the  first 
mail  which  leaves  after  the  day  of  the  dishonor  is 
pa«ed,  and  does  not  close  before  early  and  conven- 
ient hours  of  the  day  succeedinfir  the  day  of  dis- 
honor, directed  to  him  at  the  place  of  his  residence, 
or  to  his  nearest  postofflce,  or  to  the  postofflce  where 
he  usually  receives  his  mall  matter,  advisinfirhim  of 
the  protest.  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va. 
8S.2S.  E.  Rep.  888:  Gorbin  v.  Planters'  Nat.  Bank, 
ST  Va.  (Ml.  18  S.  £.  Bep.  96:  Brown  v.  Feriruson,  4 
Leigh  37 

But  where  a  note  was  due  on  the  14th  of  the  month 
in  New  York,  and  on  the  17th  the  holder  received 
notice  of  its  dishonor  In  Richmond,  Virfirlnia,  which 
on  the  same  day  he  forwarded  to  the  indorser,  there 
is  no  proof  of  due  notice  of  dishonor,  as  it  does  not 
appear  when  the  notice  was  mailed  in  New  York. 
Corbin  v.  Planters' Nat.  Bank,  87  Va.  661,  13  S.  E.  Rep. 

Any  party  to  a  bill  of  exchang'e,  or  a  notary  who 
protests  it  may  ffive  notice  of  its  dishonor:  and 
such  notice  will  be  sufficient,  if  it  be  sent  by  the 
notary  on  the  day  after  or  the  next  mail  day 
after  protest:  or  by  any  party  thereto,  on  the  day 
thereafter,  or  the  next  mail  day  after  such  notice 
is  received  by  mail— excludinff  Sundays  in  both 
cases.    Early  v.  Preston,  1  P.  &  H.  228. 

Where  Parties  Uve  In  Same  Place.— Where  the  in- 
dorser lives  in  the  same  place  where  the  note  is 
myable.  notice  of  protest  given  him  on  either  the 
same  day  the  demand  is  made  or  the  next  day  is 
saffldent.    Brown  v.  Ferffuson,  4  Leigh  37. 

Notice'  by  Successive  indorsers.— If  due  notice  is 
Slven  by  the  holder  to  his  immediate  indorser,  who, 
on  receivlnfif  notice,  transmits  notice  reasonably 
to  his  immediate  indorser,  the  holder  may  recover 
against  the  latter,  although  he  has  never  given  him 
any  notice,  as  notice  by  an  indorser  whose  liability 
baa  been  fixed  inures  to  the  benefit  of  all  subsequent 
parties  to  the  instrument :  and  this,  regardless  of 
the  fact  that  the  prior  indorser  did  not  receive  no- 
tice as  soon  as  he  would  have  received  it,  had  it  been 
lentblm  by  the  holder,  for  the  holder  has  a  reason- 
able time  to  firive  notice  to  his  immediate  indorser, 
and  this  indorser  has  the  same  time  in  which  to 
five  notice  to  his  predecessor,  and  so  on.  Biff 
Sandy  Nat  Bk.  v.  Chilton,  40  W.  Va.  491,  21 S.  E.  Rep. 
774:  Brown  v.  Ferg-uson.  4  Leigh  37. 

Socoesslve  indorsers— Agent  for  Collection.— Every 
party  to  a  bill  of  exchange  is  entitled  to  one  full  day. 
to  give  notice  to  the  party  next  before  him,  of  the 
dishonor  of  the  instrument.  This  rule  is  applicable 
even  to  a  party  who  is  a  mere  ag'ent  for  collection, 
and  who  Indorses  the  bill  only  for  the  purpose  of 
collection.    Brown  v.  Fergruson,  4  Leigh  37. 

Party  Most   Exercise  Due    Diligence.— Over 


diligence  of  one  party  to  a  bill  does  not  supply  the 
under  diligence  of  others :  and  thougrh  the  drawer 
or  indorser  souffh  t  to  be  charged,  in  fact  receives  no- 
tice as  early  as  he  would  regularly  be  entitled  to  it 
yet  the  holder,  in  order  to  charge  him,  is  bound  to 
show  due  diligence  in  each  and  every  party  through 
whose  hands  the  bill  has  passed.  The  onus  probandi, 
in  such  case,  lies  on  the  plaintiff,  to  prove  due  dili- 
gence, and  not  on  the  defendant  to  prove  negligence. 
Brown  v.  Ferguson,  4  Leigh  37. 

Burden  l>roving  That  Notice  Was  Jlailed  In  Proper 
Time.-  In  an  action  upon  a  bill  of  exchange  by  an 
indorsee  against  an  indorser,  it  appeared  to  be  a 
proper  case  in  which  to  send  notice  of  protest  by  the 
mail,  and  it  also  appeared  that  such  protest  had  not 
arrived  at  as  early  a  date  as  in  the  regular  course 
of  the  mail  it  might  have  come  if  started  at  the 
proper  time.  The  burden  of  proof  was  held  to  be 
upon  the  plaintiff  to  prove  that  it  was  put  into  the 
mail  at  the  proper. time.  Friend  v.  Wilkinson,  9 
Gratt  81. 

Unreasonable  Delay.— Wherever  there  is  an  unrea- 
sonable delay  In  giving  notice  to  the  indorser  he  will 
be  discharged.  A  delay  of  two  months  is  unreason- 
able, and  a  notice  if  sent  there  Is  of  no  effect  to 
charge  the  Indorser.  Bank  of  Old  Dom.  v.  McVeigh. 
29  Gratt  546. 

Nonsecalar  Days  Most  Be  Proved.— The  courts  will 
not  take  Judicial  notice  of  the  fact  that  the  next 
day  after  the  protest  or  receipt  of  notice  thereof,  is 
not  a  mail  day:  or  the  time  it  requires  for  a  letter 
to  go  by  mail  between  two  given  points.  Such  mat- 
ters if  material,  must  be  proved.  Early  v.  Preston, 
1  P.  &  H.  228. 

Netlce  of  Protest  of  Porelirn  Bill  under  Act  of  1848.— 
If  notice  of  the  protest  of  a  foreign  bill  of  exchange 
be  given  within  eighteen  months  from  the  date  of 
the  bill,  it  will  be  sufficient  under  the  act  of  1848 
(see  Hen.  Sts.  86),  unless  there  be  particular  circum- 
stances to  warrant  a  departure  from  the  general 
rule.    Stott  V.  Alexander,  1  Wash.  381. 

"Due  Diligence"  a  Qnestton  of  L,aw.— The  question 
of  due  diligence  in  serving  notice  of  dishonor  of 
negotiable  paper  is  a  question  of  law,  and  if  there 
be  doubt  or  difficulty,  in  making  proper  deductions 
from  the  evidence,  it  must  be  solved  by  the  court, 
as  if  the  3ury  had  not  passed  on  the  evidence. 
Early  v.  Preston.  IP.  &  H.  228:  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  628,  2  S.  E.  Rep.  888. 

Excuses  for  Delay  In  Qlving  Notice.- Where  the 
holder  and  indorser  reside  in  different  states  or 
countries  at  the  time  of  the  indorsement  and  matu- 
rity of  the  note,  and  war  arises  between  such  states 
or  countries  between  those  periods,  and  continues 
to  exist  at  the  time  of  such  maturity,  the  impossibil- 
ity which  thus  arises  of  their  giving  such  notice  is  a 
legal  excuse  for  not  doing  so.  The  excuse,  however, 
is  not  permanent,  but  is  only  for  a  delay  until  the 
impossibility  ceases  when  due  notice  must  be  given. 
McVeigh  V.  Bank  of  Old  Dom.,  26  Gratt  786:  Farm- 
ers' Bk.  V.  Gunnell,  26  Gratt  181 :  Tardy  v.  Boyd,  26 
Gratt  631. 

(5)  Place  of  Oivino  Notice. 

riust  Be  Left  at  Place  of  Business  or  Residence,  or 
Deposited  in  Postofflce.— Notice  served  by  delivering 
a  copy  at  the  residence  or  place  of  business  of  the 
indorser  is  always  sufficient  to  bind  him  whether  he 
actually  received  it  or  not:  and  where  the  parties 
reside  in  different  towns  notice  sent  by  mail  ad- 
dres.sed  to  the  postofflce  which  is  nearest  to  the 
indorser's  residence  or  place  of  business,  is  sulBcient 
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Peabody  Ins.  Ck).  ▼.  Wilson,  29  W.  Va.  688,  2  S.  £.  Rep. 
888;  McVelffh  t.  Bank  of  Old  Dom.,  20  Gratt.  786. 

But  notice  of  dishonor  of  a  note  left  witb  a  sery- 
ant  at  tlie  residence  of  an  Indorser,  who  was  at  the 
time  a  refugee  in  the  confederate  lines,  was  not 
sufficient,  as  the  statute  directing  how  notices  may 
be  ffiven  does  not  apply  to  notice  of  dishonor  of 
negotiable  paper.  McVeigh  ▼.  Bk.  of  Old  Dom.,  26 
Qratt  786. 

Temporary  Reaidence.— Where  a  party  has  an  actual 
domicil  and  a  temporary  residence  it  is  a  general 
rule  that  notice  sent  to  suc|i  temporary  residence 
will  bind  him.  But  where  the  party  to  be  charged 
has  ceased  to  reside  at  his  temporary  place  of  resi- 
dence, notice  there  will  be  Insufficient  Thus,  where 
notice  was  left  at  the  dwelling  house  of  a  member 
of  congress  in  Washington  after  the  adjournment 
of  congress  and  after  he  had  left  the  city,  notice 
there  was  held  to  be  insufficient.  Bayly  v.  Chubb. 
10  Oratt.  284. 

Notice  Sent  to  Wrong  Place  after   Dae   Inquiry.— 

Where  the  holder  using  due  diligence  to  ascertain 
the  place  of  residence  of  the  indorser  is  wrongly 
informed,  and  transmits  notice  by  mail  according 
to  such  information,  the  liability  of  the  indorser 
becomes  thereby  fixed  and  absolute,  and  the  holder 
is  not  bound  to  giv^e  any  other  notice,  even  though 
he  may  afterwards  be  informed  correctly  as  to  the 
residence  of  the  Indorser.  McVeigh  ▼.  Bank  of  Old 
Dom.,  90  Oratt  786. 
e.  Excuses  fob  Want  of  PRBBBimnivT,  Pbotbst, 

AND  NOTIOB. 

Notice  nay  Be  Expressly  Walved.—The  consequences 
of  neglect  to  give  notice  may  be  waived  by  the 
person  entitled  to  take  advantage  of  the  failure,  but 
the  act  which  is  to  operate  as  a  waiver  must  be  the 
act  of  the  indorser  himself.  May  v.  Bolsseau.  8 
Leigh  181 :  Dey  v.  Martin,  78  Va.  1. 

Waiver  Is  Intentional  Kellnqulshment  of  a  Known 
Right.— Where  an  Indorser  of  a  negotiable  note 
executed  a  trust  deed  to  the  holder  in  ignorance  of 
the  fact  that  the  holder  had  extended  time  to  the 
maker,  by  which  extension  the  Indorser  is  released, 
the  trust  deed  was  enjoined.  Giving  the  trust  deed 
did  not  amount  to  a  waiver,  as  a  waiver  is  the  inten- 
tional relinquishment  of  a  known  right  and  there 
must  be  both  knowledge  of  the  existence  of  the  right 
and  an  intention  to  relinquish  it  Dey  v.  Martin.  78 
Va.  1. 

Unequivocal  Promise  to  Pay  Is  a  Waiver.— Although 
a  promise  to  pay  by  an  indorser,  with  full  knowledge 
of  all  the  facts,  and  of  the  laches  of  the  holder,  may 
be  held  in  point  of  law  to  amount  to  waiver  of  the 
right  to  notice,  yet  this  rule  must  be  taken  with 
this  qualification  :  the  promise  to  be  obligatory  must 
be  deliberately  made  In  clear,  explicit  language,  and 
must  amount  to  an  admission  of  the  right  of  the 
holder,  or  of  a  duty  and  willingness  of  the  indorser 
to  pay.  If,  therefore,  the  conduct  or  acts  of  the 
indorser  be  equivocal,  or  the  language  used  be  of  a 
qualified  or  uncertain  nature,  the  indorser  will  not 
be  held  responsible.  A  conditional  promise  to  pay, 
or  an  offer  to  pay  in  a  certain  manner,  is  not  bind- 
ing, as  a  waiver  of  the  rights  acquired  by  the  laches 
of  the  holder,  if  the  terms  be  not  accepted.  Tardy 
V.  Boyd,  20  Gratt.  031  :  Pate  v.  McClure,  4  Rand.  104. 

Offer  to  Pay  In  Depreciated  Currency.- But  an  offer 
by  an  Indorser  to  pay  the  debt  in  depreciated  cur-  j 
rency,  which  offer  is  refused,  is  not  sufficient  to  \ 
excuse  notice,  for  as  soon  as  the  offer  to  pay  in  such  | 
currency  is  refused  the  parties  stand  upon  their , 


former  footing,  the  offer  not  constituting  a  walTer. 
Tardy  v.  Boyd,  20  Gratt.  081. 

Acknowledgment  of  Debt  by  the  Indorser— If  the 
drawer  of  a  protested  bill  of  exchange,  being  ap- 
plied to  in  behalf  of  the  holder  for  payment  ac- 
knowledges the  debt  to  be  just  and  promises  to  pay 
it  saying  nothing  about  his  having  received  notice, 
the  holder  In  an  action  of  debt  upon  the  bill,  against 
such  drawer,  is  not  bound  to  prove  that  notice  wa» 
given  him  of  the  protest  Walker  v.  Laverty ,  OMonf . 
487;  Pate  v.  McClure,  4  Band.  104. 

Thus,  in  an  action  on  a  bill  of  exchange,  the  defend- 
ant required  proof  of  notice  of  protest  for  non- 
payment of  the  bill.  The  plaintiff  Introduced  a 
witness,  who  proved,  that  he  applied  to  the  defend- 
ant for  payment  of  the  said  bill,  who  acknowledged 
that  the  debt  was  a  just  one,  and  said  he  would  pay 
it;  nothing  was  said  as  to  his  receiving  notice.  The 
defendant  moved  the  court  to  instruct  the  jury  that 
unless  the  acknowledgment  was  made,  with  the 
knowledge  of  all  the  facts  in  the  case,  as  to  the 
laches  of  the  holder  of  the  bill,  the  evidence  of 
acknowledgment  was  not  to  be  received.  The  court 
refused  to  give  such  instruction,  and  Instructed  the 
jury  that  such  acknowledgment  was  a  waiver  of 
notice.  This  instruction  was  held  proper  on  appeal. 
Pate  V.  McClure,  4  Rand.  104. 

Where  Residence  of  Indorser  Cannot  Be  Found  hy 
Due  Diligence.— Where  the  holder  uses  due  diligence 
to  ascertain  the  place  of  residence  of  the  indorser 
at  the  time  of  the  maturity  of  the  note  without 
being  able  to  do  so,  he  is  altogether  excused  for 
giving  such  notice,  and  the  liability  of  the  indorser 
then  becomes  fixed  and  absolute,  and  the  holder  is 
under  no  obligation  to  give  such  notice  even  though 
he  may  afterwards  discover  the  place  of  the  resi- 
dence of  the  Indorser.  McVeigh  v.  Bank  of  Old 
Dom.,  20  Gratt  78&. 

Where  Indorser  Receives  Assets  of  Maker.— The  as- 
signment of  property  by  the  maker  of  a  note  to  the 
indorser  to  relieve  him  against  his  contract  of 
Indorsement  is  not  a  sufficient  excuse  for  failure  to 
make  presentment  and  give  the  indorser  notice  of 
dishonor,  unless  the  property  so  assigned  is  adequate 
to  indemnify  the  indorser  against  all  possible  loss 
by  his  contract  of  indorsement  Watklns  v.  Crouch, 
6  Leigh  522.  . 

Conveyance  In  Trust  by  Indorser  to  Secure  His  Con- 
tract of  Indorsement.— Where  an  indorser  of  a  nego- 
tiable instrument  executes  a  deed  of  trust  to  a 
trustee  as  collateral  security  for  his  contract  of 
indorsement  the  property  conveyed  by  the  deed  of 
trust  may  be  subjected  and  sold,  and  it  is  not  incum- 
bent upon  the  holder  of  the  instrument  to  give  the 
indorser  notice  of  protest  of  the  instrument  in  order 
to  subject  this  property.  Card  well  v.  Allan,  38  Gratt 
100. 

Knowledge  of  Insolvency  by  Drawee  Not  Sufficient 
Excuse.— Knowledge  of  the  Insolvency  of  a  drawee 
of  a  bill,  or  of  the  fact  that  the  bill  will  be  dishon- 
ored, does  not  excuse  the  holder  from  notifying  the 
drawer  of  protest  for  nonpayment  Until  the  drawer 
or  indorser  receives  such  notice,  he  has  no  reason 
to  conclude  that  resort  will  be  had  to  him.  Brown 
V.  Ferguson,  4  Leigh  87. 

Promise  to  Accept  Counter  Draft  No    Excuse.— A 

promise  of  a  drawer  of  a  bill  of  exchange  to  accept 
a  bill  to  be  drawn  on  him  by  the  drawees,  to  enable 
him  to  take  up  his  bill,  has  not  the  effect  of  a  waiver 
of  notice  to  such  drawer.  Brown  v.  Ferguson.  4 
Leigh  87. 
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Wbere  Drawer  Has  No  RMAonable  Qrounds  to  Draw. 

-Where  the  drawer  of  a  bill  of  exchange  has  no  rea- 
sonable groonds  to  draw  he  Is  not  entitled  to  notice 
of  the  dishonor  of  the  instrnment.  But  it  is  not 
neces^«ary  that  tlie  bill  should  be  drawn  on  funds  In 
order  to  entitle  the  drawer  to  notice.  Thus,  where 
the  drawer  had  no  funds  with  the  drawee,  he  was 
held  entitled  to  notice  of  dishonor  where  the  pre- 
TloQs  course  of  dealing  between  the  parties  fur- 
nished reasonable  ground  to  draw.  Thornburg  v. 
Emmons,  23  W.  Va.  S2Sl 

Frandiileat  Indorser  Is  Not  Entitled  to  Notice.— An 
hidorser.  who  unites  with  the  drawer  to  deceive  the 
holder,  by  representing  a  bill  as  one  that  will  prob- 
ably be  accepted,  with  a  knowledge  that  it  will  not. 
is  guilty  of  a  fraud,  which  deprives  him  of  the  right 
to  Insist  upon  notice.  Therefore,  an  indorser  who 
indorsed  a  bill  of  exchange  for  the  accommodation 
of  the  drawer,  for  the  purpose  of  procuring  a  dis- 
count at  the  bank,  and  who  had  no  expectation  that 
the  bill  would  be  paid  by  the  drawee,  was  held  not 
entitled  to  notice.  Farmers'  Bank  v.  Vanmeter,  4 
Rand.  So3. 

War  a  Temporary  Exciiae.— A  state  of  war  which  in- 
tercepts intercourse  by  the  ordinary  and  usual 
course  of  mail  between  the  holder  and  the  indorser 
of  a  note,  excuses  the  holder  from  giving  notice  of 
dishonor  so  long  as  such  interruption  continues: 
batdae  diligence  on  the  part  of  the  holder  requires 
that  he  should  forward  notice  to  the  indorser  as 
toon  ajs  Interruption  ceases.  Farmers*  Bank  v.  Oun- 
ncU.  35Gratt.  181:  McVeigh  v.  Bank  of  Old  Dom.,  26 
GratL  7»;  Tardy  v.  Boyd.  26  Oratt  631. 

Law  Dispensing  with  Notice  Uaconstltutional  as  to 
Esdfting  Instrnments.— The  ordinance  of  Virginia 
convention  passed  June  2i,  1861,  which  provided  that 
in  cases  specified  the  parties  to  negotiable  instru- 
ments in  such  cities  and  towns  (as  before  specified), 
shall  remain  bound  after  the  maturity  of  such 
instrnments,  without  demand,  protest  or  notice  as 
if  the  requirements  of  the  law  in  that  respect  had 
been  complied  with,  was  as  to  instruments  made 
and  discounted  before  its  passage,  in  violation  of 
the  constitution  of  the  United  States,  which  declares 
that  "no  state  shall  pass  any  law  impairing  the  obli- 
eation  of  the  contract "  Farmers'  Bank  v.  Gunnell, 
38  GratL  131. 

Verdict  of  Jory  Should  Find  Excuses.— Upon  the 
qnestlon  whether  or  not  the  drawer  has  received  or 
is  entitled  to  notice  of  the  dishonor  of  the  instru- 
ment, a  special  verdict  of  the  jury  in  such  case  ought 
to  find  the  causes  which  would  excuse  the  delay  in 
giving  notice,  if  any  such  existed.  Brown  v.  Fergu- 
son. 4  Lteigh  37. 

t  OF  NOXNEGOTIABLE  PAPER. 

Mast  Bring  Suit  against  iVIaker  Qeneraily.— The 
general  rule  is  that  due  diligence  must  be  used  by 
the  assignee,  in  bringing  suit  against  the  maker, 
before  the  assignor  can  be  sued.  But  there  are 
many  cases  in  which  no  suit  need  be  brought  against 
the  maker,  as  where  the  note  was  a  forgery,  and 
the  assignor  has  received  the  money  from  the  as- 
signee, or  where  the  assignor  practiced  a  fraud  upon 
the  assignee,  or  where  exchange  notes  were  given 
between  the  maker  and  the  assignor,  as  a  consider- 
ation for  each  other,  and  the  note  given  by  the 
assignor  has  never  been  paid  by  him  nor  sued  upon. 
The  re  is  no  obligation  on  the  assignee  to  pursue  the 
bail  of  the  maker  before  suing  his  assignor.  Caton 
T.  Lenox.  5  Rand.  81 ;  Lee  v.  Love.  1  Call  497. 

Holder  Cannot  Set  Off  a  daim  against  flaker.— So  in 
Mandeville  v.  Patton,  3  Call  9,  it  was  held  that  the 


assignee  of  a  promissory  note  negotiable  at  the  bank 
of  Alexandria,  could  not  offer  it  as  set-off.  to  a  suit 
brought  against  him  by  the  assignor,  upon  a  note 
in  writing  to  deliver  to  the  plaintiff  goods  and  gro- 
ceries to  a  certain  amount,  because  in  such  case  the 
assignee  must  first  proceed  against  the  maker. 

nustSnethe  Maker  within  a  Reasonable  Time.— And 
in  Thompson  v.  Oovan.  9  Oratt.  695,  an  assignee  of  a 
note  who  had  delayed  suing  the  maker  for  two 
years,  was  not  allowed  to  recover  the  amount  of  the 
note  in  an  action  against  the  assignor,  in  the  absence 
of  proof  of  the  maker's  insolvency  at  the  time,  or 
shortly  after  the  note  fell  due. 

iMnst  Bring  a  Valid  5ult  against  Maker.— And  it  Is 
not  sufficient  exercise  of  due  diligence  on  the  part 
of  the  assignee  of  a  promissory  note  to  bring  a  suit 
against  the  maker,  which  fails  because  of  infor- 
mality in  the  proceedings:  but  he  must  bring  a  suffi- 
cient suit,  before  he  can  charge  the  assignor. 
Bronaugh  v.  Scott,  5  Call  78. 

Record  of  Suit  against  the  flaker  Must  Be  Certain.— 
In  order  for  the  holder  of  a  promissory  note  to  sue 
the  assignor  he  must  show  that  he  has* used  due  dil- 
igence to  collect  the  note  from  the  maker.  Where 
the  evidence  of  the  holder's  due  diligence  consists 
of  the  record  of  a  suit  brought  against  the  maker, 
this  record  must  be  certain  to  every  intent.  Hooe 
V.  Wilson,  5  Call  61.  In  this  case  an  assignee  in 
blank  of  the  payee  of  the  promissory  note  indorsed 
it  in  blank  to  a  firm  under  a  special  agreement. 
One  of  the  partners  filled  up  the  blank  indorsement 
to  himself,  brought  suit  against  the  maker,  ob- 
tained Judgment,  and  issued  a  Jl.  fa.  which  was 
returned,  **no  effects."  This  partner  then  brought 
suit  against  the  assignor.  It  was  held,  that  the 
record  of  the  suit  against  the  maker  was  not  proof 
of  a  suit  upon  the  note  assignee^  by  the  defendant, 
because  that  record  stated  an  assignment  to  that 
partner  individually,  while  in  fact  the  assignment 
was  made  to  the  firm,  and  the  partner  individually 
had  no  title  to  the  note. 

Exceptions  to  Necessity  of  Suing  flaker.— As  a  gen- 
eral rule  it  is  necessary  for  the  holder  of  a  promis- 
sory note  to  sue  the  maker  before  he  can  proceed 
against  the  Indorser;  but  to  this  rule  there  are 
exceptions.  One  of  the  Instances  in  which  it  is  not 
necessary  to  proceed  against  the  maker  is  where 
he  has  been  discharged  in  bankruptcy  under  the 
bankrupt  laws  of  the  United  States,  or  the  insolvent 
laws  of  a  state,  or  that  the  drawer  was  actually 
insolvent,  so  that  a  suit  against  him  would  have 
been  wholly  unavailing.    Brown  v.  Ross,  6  Munf .  891 . 

The  object  of  the  suit  by  the  assignee  against  the 
maker  of  a  note,  is  to  ascertain  his  ability  to  pay 
the  money.  If  his  inability  can  be  ascertained,  to 
every  reasonable  certainty,  by  any  other  means, 
there  is  no  necessity  of  a  suit  against  him,  and 
recourse  may  be  had,  in  the  first  instance,  under 
such  circumstances,  to  the  assignor.  Therefore, 
where  the  maker  of  a  note  was  notoriously  insol- 
vent, the  assignee  was  allowed  to  proceed  against 
the  assignor  in  the  first  instance.  Saunders  v. 
Marshall,  4  H.  &  M.  456.  See  Caton  v.  Lenox,  6 
Rand.  81. 

And  where  exchange  notes  have  been  given 
between  the  maker  and  assignor  of  a  note  as  a  con- 
sideration for  each  other,  and  the  note  given  by 
the  assignor  has  never  been  paid  by  him,  nor  sued 
upon,  the  assignee  need  not  bring  suit  against  the 
maker  in  order  to  charge  the  assignor.  Caton  v. 
Lenox,  5  Rand.  81. 

Assignee  Must  Proceed  against  Acceptor.— A  party 


303 


9  QRATT. 


Virginia  Rbi^rts,  Ankotatud. 


havinfr  a  claim  for  a  debt  in  suit,  assisrned  that  claim 
for  a  valuable  consideration,  and  wrote  a  letter  to 
bis  attorney  entrusted  to  prosecute  and  collect  the 
claim,  informing  him  of  the  assignment,  and  re- 
quirinsr  him  to  pay  the  money  when  collected,  to 
the  asslg-nee.  The  attorney  accepted  the  order,  pay- 
able when  collected.  He  afterwards  collected  the 
money,  and  became  insolvent  before  payinsr  it  over 
to  the  assignee.  It  was  held,  that  the  assignor 
and  drawer  were  not  liable  to  the  assignee,  unless 
he  had  used  due  diligence  to  recover  the  money 
from  the  acceptor  of  the  order,  and  given  the  as- 
signor and  drawer  notice  of  the  acceptor's  failure 
to  pay.    Wood  v.  Duval,  9  Leigh  6. 

Burden  of  Proving  Due  Diligence.— In  an  action  by 
an  assignee  against  the  assignor  of  a  promissory 
note,  the  plaintiff,  in  order  to  maintain  his  action, 
must  show  that  the  maker  was  insolvent  at  the 
time  the  note  was  made,  or  fell  due,  or  that  he  has 
used  due  diligence  to  recover  from  the  maker,  and 
failed.  Drane  v.  Scholfleld,  6  Leigh  386.  In  this  case 
the  maker  of  the  note  had  removed  to  an  adjoining 
state.  Whether  or  not  the  assignee  was  bound  to 
pursue  the  maker  in  the  adjoining  state  in  order  to 
entitle  him  to  proceed  against  the  assignor,  was  left 
undecided.  But  it  was  held,  that  whether  he  was 
bound  to  pursue  the  maker  or  not,  he  might  elect 
to  do  so;  and  as  he  had  made  his  election  to  do 
so,  and  failed  to  commence  or  prosecute  his  suit 
against  the  maker,  he  had  no  recourse  against  the 
assignor.  See  monographic  noU  on  "Assignments'* 
for  a  full  discussion  of  this  subject. 

Statute  of  Limitations.— Action  upon  a  note  is 
barred  by  the  statute  of  limitations  by  the  lapse  of 
five  years  after  date  of  the  note,  before  the  bringing 
of  the  action.    Watson  v.  Hurt,  6  Gratt  638. 

VII.  LIABiUTIBS  OF  PARTIES. 

1.  THE  MAKER. 

Maker's  Contract  Is  Absolote.— The  contract  of  a 
maker  of  a  negotiable  note  is  an  absolute  one.  His 
contract  is  to  pay  at  all  events  and  he  is  liable  for 
the  amount  of  the  note  without  presentment,  de- 
mand, protest,  or  notice  thereof.  Peabody  Ins.  Co. 
Y.  Wilson,  28  W.  Va.  528,  2  S.  E.  Rep.  888:  Hansbrough 
v.  Gray,  3  Gratt.  856:  Hays  v.  Northwestern  Bank,  9 
Oratt  127;  Watkins  v.  Crouch,  6  Leigh  622. 

Note  In  Singular  Number  Signed  by  Two  Is  Joint  and 
5everal.— A  promissory  note  in  the  singular  number, 
but  signed  and  sealed  by  two  persons,  is  joint  and 
several.    Holm  an  v.  Gilliam,  6  Rand.  88. 

riaker  Conclusively  Presumed  to  Know  His  Own 
Signature.— If  one  pays  a  forged  note  purporting  to 
be  made  by  him  he  cannot  recover  back  the  amount. 
Johnston  v.  Com.  Bank.  27  W.  Va.  843. 

5urety  in  a  Note  Treated  as  Principal.— Where  one 
of  two  or  more  makers  of  a  joint  and  several  prom- 
issory note  is  surety,  he  is  liable  to  the  payee  as 
principal:  and  except  in  special  cases  provided  by 
statute,  the  holder  of  such  note  has  the  same  legal 
rights  against  such  surety  as  he  has  against  the 
principal  debtor.  Merchants'  Nat  Bank  v.  Good, 
21  W.  Va.  455. 

Where  flaker  Leaves  the  State  Statute  of  Limitations 
Stops  Running.— And  where  a  party  makes  a  negoti- 
able note  payable  in  one  state  and  then  leaves  that 
state  and  goes  to  another  state  and  continues  to 
reside  there,  he  will  be  considered  as  a  person  who 
has  obstructed  the  payee  in  the  prosecution  of  his 
right  of  action  on  such  note  during  his  absence 
from  the  state,  and,  under  the  statute,  the  time 
which  he  has  been  absent  from  the  state  is  to  be 


excepted  from  the  operation  of  the  statute  of  llmita> 
tions.    Hefflebower  v.  Detrick,  27  W.  Va.  16. 

Survivor  of  Joint  Makers  Alone  Liable  under  Statute. 
-—The  surviving  obligor  in  a  joint  note,  made  before 
the  act  of  1786  (Rev.  Code,  p.  31),  is  alone  liable  to  an 
action  at  law;  nor  can  the  note  be  set  up  in  equity 
against  the  representatives  of  the  deceased  obligor, 
but  on  the  ground  of  a  moral  obligation  antece- 
dently existing  on  his  part  to  pay  the  money.  Chand- 
ler V.  Hill,  2  H.  &  M.  124. 

LlaUilty  of  Maker  for  Interest— In  an  action  in 
Virginia  upon  a  note  made  in  Maryland,  on  which 
more  than  six  per  cent  interest  was  charged,  the 
plaintiff  may  recover  the  principal  and  six  per  cent 
interest,  and  where  a  separate  note  was  given  for 
the  excess  of  interest  which  is  stlU  in  the  hands 
of  the  plaintiff  unpaid,  he  will  be  permitted  tore- 
cover  the  principal  of  the  note  sued  on  and  six  per 
cent  interest  thereon.    Fant  v.  Miller,  17  Gratt  47. 

2.  THE  DRAWER  OF  A  CHECK.— The  liability  of 
the  drawer  of  a  check  is  different  from  that  of  the 
maker  of  a  note,  in  that  it  is  not  an  absolute  liabil- 
ity, and  it  is  different  from  that  of  the  drawer  of  a 
bill  of  exchange  in  that  it  is  more  binding.  The 
drawer  of  a  check  is  absolutely  liable  to  pay  the 
check  unless  he  is  prejudiced  by  the  laches  of 
the  holder,  and  this  is  the  only  peculiarity  of  the 
liability  of  the  drawer  of  the  check.  Bell  v.  Alex- 
ander, 21  Gratt  1;  Purcell  v.  Allemong,  S  Gratt 
739;  Cox  V.  Boone,  8  W.  Va.  610;  Devendorf  v.  W. 
Va.  Oil,  etc..  Co.,  17  W.  Va.  174;  Compton v.  Gilman.  19 
W.  Va.  812.    See  ante,  "Notice— Necessity  of  Notice." 

8.  TNDORSERS. 

Indorsei^s  Contract  Is  Conditional.— The  contract  of 
an  indorser  of  a  negotiable  note  is  conditional.  His 
undertaking  is  that  if.  upon  due  diligence  having 
been  used  against  the  maker,  the  money  is  not  paid, 
he  will  become  liable  for  it  The  due  diligence  is  a 
condition  precedent  to  a  right  of  recovery  against 
him.  Being  only  collaterally  and  conditionally 
responsible,  the  indorser  must  be  dealt  with  with  the 
utmost  strictness.  Peabody  Ins.  Co.  v.  Wilson,  29  W. 
Va.  528,  2  S.  E.  Rep.  888. 

Indorsement  Both  a  Transfer  and  a  Contract— An 
indorsement  on  a  note,  bill,  or  draft  Is  not  merely  a 
transfer,  but  is  a  fresh  and  substantive  contract 
embodying  all  the  terms  of  the  instrument  indorsed, 
and  binding  the  indorser,  though  the  instrument  be 
void.    Nichols  V.  Porter,  2  W.  Va.  IS. 

Indorser  Considered  as  Drawing  a  New  Bfll.— The 
indorser  of  the  note  is  not  only  considered  as  war- 
ranting the  note,  but  as  drawing  a  new  bill;  and 
thereby  rendering  himself  immediately  liable  to 
every  indorsee  to  whom  it  may,  for  a  valuable  con- 
sideration, be  assigned.  Every  subsequen t  indorser 
is  considered  in  the  same  light:  and  the  bona  fide 
owner  of  the  note,  if  he  does  not  receive  payment  of 
the  maker,  may,  at  his  election,  bring  suit  agaiust 
him,  or  against  any  indorser,  however  remote.  If 
he  recovers  against  a  remote  indorser,  such  indorser 
has  the  same  remedy  against  the  maker  of  the  note, 
or  any  prior  indorser,  as  the  owner  of  the  note  had 
against  him.  The  currency  and  credit  of  such  notes 
is  aided  by  such  a  construction;  for  then,  the  more 
indorsers,  the  more  security.  Dunlop  v.  Harris,  5 
Call  16. 

Liability  as  between  Immediate  Parties  Prima  Fade 
Merely.— But  as  between  the  immediate  parties,  or 
as  to  any  party  having  notice,  the  liability  of  one 
whose  name  is  indorsed  on  negotiable  paper  Is  prima 
facU  merely,  and  he  may  show  any  facts  and  cir- 
cum^stances,   as  against  his   immediate  Indorsee. 
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wbich  woald  constitttte  a  srood  defence  to  any  other 
irrltten  contract.  Hence,  he  may  prove  that  the 
larty  whose  name  is  indorsed  below  him,  really 
indoiwd  before  him,  in  point  of  time.  Quarrler  v. 
Qnarrier.  36  W.  Va.  810.  15  S.  E.  Rep.  154;  Faalkner 
T.  Tliomas  (W.  Va.),  25  S.  E.  Rep.  915. 

Order  of  Liability  Is  Succewlve  Not  Joint— When 
sereral  persons  indorse  a  bill  or  note  in  snccession, 
the  legal  effect  is  to  subject  them,  as  to  each  other, 
In  the  order  they  indorse.  The  indorsement  imports 
a  several  and  successive,  not  a  Joint,  obligation, 
wlieiher  the  indorsement  be  made  for  accommoda- 
tion, or  for  value  received,  unless  there  be  an 
asreement  aliunde  different  from  that  evidenced  by 
the  indorsements.  When  the  successive  indorse- 
ments are  for  accommodation  of  other  parties,  the 
indorsers  for  accommodation  may  malte  an  agree- 
ment to  be  jointly  and  equally  bound,  but  whoever 
asserts  such  agreement  must  prove  it.  In  cases, 
tiierefore,  in  which  no  such  agreement  is  proved, 
the  indorsers  are  not  bound  to  contribution 
amongst  themselves,  but  each  and  all  are  liable  to 
those  who  succeed  them.  1  Daniel.  Neff.  Inst  S  708; 
WUlLs  V.  Willis,  42  W.  Va.  522,  26  S.  E.  Rep.  515:  Bank 
of  U.  S.  V.  Beime.  1  Gratt  2S4:  Nat.  Bank  v.  Bates, 
ao  W.  Va.  210:  Stovall  v.  Border  Grange  Bank.  78  Va. 
188l 

Joint  Indorsement  Does  Not  Always  Import  Joint 
Liability.— But  the  name  of  the  payee  of  a  bill  can- 
not be  endorsed  thereon  jointly  with  that  of  other 
penons.  so  as  to  make  them  all  Jointly  liable  as 
indorsers:  and,  therefore,  a  power  authorizing  an 
attorney  to  Indorse  the  names  of  the  principals 
jointly  on  a  bill  is  not  complied  with  by  making  the 
hill  payable  to  one  of  the  principals  and  indorsing 
apoa  the  same  the  names  of  all  the  principals. 
Bank  of  U.  S.  v.  Beime,  1  Gratt.  580. 

PoaltioBs  of  Indorsers*  Names  Chanfl^ed  without  Con- 
sent—The third  indorser  indorsed  a  note  on  the 
faith  of  the  solvency  of  a  prior  indorser.  On  the  re- 
newal of  the  note,  the  order  of  the  endorsements 
were  changed,  without  the  consent  of  this  third 
indorser,  who  for  the  convenience  of  renewing  the 
note,  had  left  his  blank  indorsement  with  the 
makers.  It  was  held,  that  a  court  of  equity  would 
grant  him  relief  as  against  the  indorser  who  should 
have  preceded  him.    Slagle  v.  Rust,  4  GratL  274. 

Tbnc  of  Indorsement  as  Affecting  Indorsers*  LiaMllty. 
—The  first  indorser  of  a  note  in  point  of  time,  is  not, 
of  course,  first  responsible.  If  the  payee  of  a  note 
writes  his  name  over  that  of  a  person  who  indorsed 
the  same  in  blank  before  delivery,  but  did  so  only 
on  the  ground  of  the  payee's  responsibility  as  first 
indorser,  the  payee  will  be  liable  as  such  in  point  of 
contract,  though  second  in  point  of  time.  Chalmers 
T.  McMurdo,  5  Munf .  252.  7  Am.  Dec.  684. 

Agreements  between  Indorsers  as  to  Their  Ultimate 
UaUllty.— It  is  not  a  fraud  in  the  holder  of  a  bill  of 
exchange,  to  make  an  arrangement  with  one  of  the 
Indorsers.  by  which  it  is  agreed  that  the  whole 
burden  shall  be  thrown  upon  the  other  indorsers, 
2nd  that  the  Indorser  first  mentioned  is  to  be  liable 
only  in  case  they  should  be  unable  to  pay..  Farmers' 
Bank  v.  Vanmeter,  4  Rand.  553. 

Parol  BvMence  Inadmissible  to  Vary  the  Liability  of 
tlieiadorBer.— In  an  action  by  an  indorsee  against  his 
immediate  indorser,  upon  a  protested  bill  of  ex- 
change, parol  evidence  of  an  agreement  made  be- 
tween them,  at  the  time  of  the  indorsement,  which 
wonld  vary  the  legal  liability  of  the  indorser  under 
his  indorsement,  is  inadmissible.  Woodward  v. 
Foster,  18  Gratt.  20a 


Effect  of  Indorsement  of  a  Void  Instrument.— Al- 
though a  bill  or  note  be  declared  void  by  statute, 
so  that  the  drawer  or  maker  is  discharged  from 
liability  to  any  subsequent  holder,  yet  any  person 
who  indorses  such  paper  to  a  bona  Jide  holder  for 
value  is  liable  on  his  indorsement,  notwithstanding  * 
the  invalidity  of  the  instrument:  because  by  indors- 
ing he  represents  that  the  paper  is  genuine,  and 
warrants  that  it  will  be  paid.  Moffett  v.  Bickle.  21 
Gratt  280:  Nichols  v.  Porter,  2  W.  Va.  18. 

Transfer  of  Note  after  Protest  Does  Not  Affect  I  ndors- 
er*8  Liability.— The  liability  of  an  indorser  of  nego- 
tiable paper  is  not  affected  by  the  fact  of  its 
transfer  to  a  party  responsible  therefor  after  it 
has  been  protested  for  nonpayment.  Nichols  v. 
Porter.  2  W.  Va.  18. 

Law  of  Place  of  Transfer  Qoverns  Transfer.— The 
assignor  of  an  instrument  is  not  liable  as  an  in- 
dorser,  if  the  paper  is  nonnegotiable  according  to 
the  laws  of  the  state  where  It  was  transferred,  al- 
though it  may  have  been  negotiable  under  the  laws 
of  the  place  where  it  was  made.  Nichols  v.  Porter, 
2  W.  Va.  13. 

4.  IRREGULAR  INDORSERS. 

Irregular  Indorser  Defined.— An  irregular  or  anom- 
alous indorser  ts  a  person,  not  the  payee  in  the 
instrument,  who  places  his  name  upon  the  back  of  it 
before  It  is  delivered  to  the  payee.  He  Is  not  an 
indorser  in  the  true  sense,  as  the  object  of  placing 
his  name  upon  the  paper  is  not  to  effect  a  transfer 
of  it,  but  is  generally  intended  to  operate  as  addi- 
tional security  for  the  paper.  Frank  v.  Lilienfeld, 
88  Gratt.  877;  Miller  v.  Clendenln.  42  W.  Va.  416.  26 
S.  £.  Rep.  512. 

Relation  to  the  Instrument  May  Be  Shown  by  Ex- 
trinsic Evidence.— When  a  negotiable  promissory 
note  made  payable  to  a  particular  person  or  order, 
is  first  indorsed  by  a  third  person,  and  then  delivered 
to  the  payee,  such  Indorser  is  prima  facie  an  original 
promisor  or  guarantor,  as  the  payee  may  elect,  or 
the  payee  may  by  indorsing  his  name  above  that  of 
such  third  person,  and  transferring  the  note,  make 
him  a  second  indorser  in  the  commercial  sense. 
But  the  true  nature  of  the  transaction,  and  the 
understanding  of  the  parties  to  it  at  the  time,  may 
be  shown  by  parol  proof,  and  such  proof  may  destroy 
this  right  of  election  by  the  payee,  and  the  third 
person  backing  such  note  may  be  held  liable  only  as 
an  original  promisor,  or  as  a  guarantor,  or  as  an 
indorser,  according  to  the  nature  of  the  transaction, 
and  the  original  understanding  of  the  parties  to  it. 
If  it  is  shown  by  evidence  that  such  third  person 
signed  his  name  on  the  back  of  such  a  note  at  the 
time  it  was  made  as  security  for  the  maker  and  for 
his  accommodation,  to  give  him  credit  with  the 
payee,  such  proof  does  not  alter  the  right  of  the 
payee  to  hold  him  bound  as  original  promisor,  or  as 
guarantor,  or  as  indorser.  as  he  may  elect,  but 
strengthens  his  prima  facie  right  to  elect:  such 
option  may  be  exercised  at  any  time  by  the  payee, 
and  so  long  as  he  holds  the  note,  may  be  changed  at 
his  pleasure,  even  after  the  Institution  of  a  suit  by 
him  against  such  third  person.  If  it  be  shown  that 
the  understanding  between  such  third  person  and 
the  payee  at  the  time  of  the  transaction,  was  that 
such  third  person  should  be  bound  only  collaterally, 
such  understanding  will  destroy  the  right  which  the 
payee  would  have  otherwise  had.  of  electing  to  hold 
him  bound  as  original  promisor.  Watson  v.  Hurt,  6 
Gratt.  683:  Orrick  v.  Colston,  7  Gratt.  189;  Keames 
V.  Montgomery,  4  W.  Va.  29;  Burton  v.  Hansford,  10 
W.  Va.  470;  Long  v.  Campbell,  87  W.  Va.  665,  17  S.  E. 
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Rep.  197;  Roanoke,  etc.,  Co.  v.  Watkins,  41 W.  Va.  787, 
2i  S.  E.  Rep.  612:  Miller  ▼.  Clendenin.  42  W.  Va.  416, 26 
S.  £.  Rep.  612. 

And  this  rule  applies  to  irresrular  indorsers  of  non- 
nesrotlable  paper,  as  well  as  to  irregular  indorsers 
of  negotiable  paper.  Watson  y.  Hurt  6  Oratt.  688: 
Orrick  v.  Colston,  7  Oratt.  188;  Kearnes  v.  Mont" 
firomery,  4  W.  Va.  29. 

Extrloslc  Evidence  to  Show  Intention  of  Parties. —So 
where  it  appears  that  it  was  the  intention  of  a  party 
to  be  bound  as  an  ordinary  Indorser  when  he  placed 
his  name  upon  the  instrument,  his  liability  is  not 
affected  because  of  the  peculiar  position  of  his  name 
upon  the  paper,  but  he  will  be  held  to  the  liability 
which  he  intended  to  assume.  Frank  y.  Lilienfeld. 
83  Gratt.  877. 

Indorsement  Hade  for  .  Additional  Security.— So  in 
Call  y.  Scott,  4  Call  402,  a  party  who  placed  his  name 
upon  a  bill  of  exchange  as  an  irregrular  indorser 
was  allowed  to  recover  the  amount  of  the  bill  from 
the  drawer,  upon  proving  that  he  only  endorsed  the 
note  as  security. 

Extrinsic  Evidence  Inadmissible  to  Change  the  Con- 
tract.—A  blank  indorsement  by  a  person  who  Is  not 
the  payee  of  a  note,  and  who  is  not  a  regular  in- 
dorsee, imports  a  guarantee,  and  this  guarantee  can- 
not be  altered  by  proof  of  a  parol  agreement,  at  the 
time  of  the  execution  of  the  note,  that  the  note  was 
not  to  be  paid  until  the  happening  of  a  contingent 
future  event    Watson  v.  Hurt,  6  Gratt  683. 

5.  ASSIGNORS.— An  assignor  of  nonnegotlable 
paper  is  not  liable  for  its  payment  unless  it  be 
shown  that  the  maker  was  Insolvent  at  the  time  the 
note  fell  due.  or  at  the  time  of  its  assignment,  if 
assigned  after  it  became  due,  or  that  due  diligence 
has  been  used  against  the  maker  without  recover- 
ing the  money,  or  by  the  use  of  due  diligence  the 
money  could  not  have  been  made.  Nichols  v.  Por- 
ter, 2  W.  Va.  18.  The  liability  of  the  assignor  will 
be  found  fully  treated  In  a  monographic  note  on  "As- 
signments" appended  to  Ragsdale  v.  Hagy.  9  Gratt 
409. 

6.  TRANSFERRER  WITHOUT  INDORSEMENT. 
—One  who,  for  value  transfers  a  negotiable  note 
without  an  indorsement  thereby  guarantees  the 
genuineness  of  the  instrument  but  not  the  solvency 
of  the  parties  thereto.  In  such  case,  it  is  immaterial 
whether  the  person  making  the  transfer  received 
the  consideration  for  his  own  use,  or  for  the  use  of 
another,  unless  he  is  acting  as  agent,  and  discloses 
not  only  his  agency,  but  the  name  of  the  principal 
for  whom  he  is  acting.  Lyons  v.  Miller.  6  Gratt.  427, 
52  Am.  Dec.  129. 

7.  ACCOMMODATION  PARTIES. 
Accommodation  Paper  Not  Binding  antll  Negotiation. 

—Although  a  negotiable  note  on  its  face  Imports  a 
debt  due  from  the  maker  to  the  payee,  and  the 
indorsement  imports  a  debt  from  the  first  in- 
dorser to  the  second,  yet  an  accommodation  note 
is  not  available  as  a  security  for  money,  until 
|t  is  Issued  or  negotiated  to  some  real  holder 
for  valuable  consideration.  Until  such  note  is 
so  negotiated,  it  is  a  mere  blank  piece  of  paper, 
in  no  manner  binding  on  the  makers  or  indors- 
ers. Whltworth  V.  Adams,  5  Rand.  342:  May  v. 
Bolsseau.  8  Leigh  198.  An  Indorser  on  an  accommo- 
dation note  has  a  right  to  retract  his  indorsement 
at  any  time  before  the  negotiation  of  the  note  to  a 
bona  Me  holder  for  value.  And  his  right  to  retract 
such  Indorsement  is  not  affected  by  a  conveyance  of 
property  to  him  by  the  maker  of  the  note  to  indem- 
nify him  against  his  indorsement    May  v.  Bolsseau. 


8  Leigh  192;  Berkeley  v.  Tlnsley.  88  Va.  1091,  14  S.  E. 
Rep.  842. 

And  although  the  paper  has  been  pledged  for  a 
certain  sum,  an  accommodation  indorser.  while  of 
course  remaining  liable  for  the  amount  advanced, 
may  revoke  his  indorsement  and  prevent  the  fur- 
ther discount  of  the  instrument  Berkeley  v.  Tins- 
ley,  88  Va.  1001,  14  S.  E.  Rep.  842. 

Accommodation  Indorsers  Liable  Sucoeaaivdy  In  AJb. 
sence  of  Contract -It  is  the  established  rule  that  the 
parties  to  ordinary  commercial  paper  negotiated  for 
value  in  the  regular  course  of  business  are  liable  to 
each  other  in  succession  as  their  names  appear  upon 
the  instrument  In  the  absence  of  special  agree- 
ment the  same  rule  applies  to  successive  accommo- 
dation parties,  and  a  subsequent  accommodation 
indorser  who  has  been  compelled  to  meet  the  obli- 
gation may  maintain  an  action  upon  the  instrnment 
against  any  prior  accommodation  party  and  recover 
the  whole  amount  paid.  Robertson  v.  Williams. 
SMunf.  881:  United  SUtes  Bank  v.  Beime,  1  Gratt 
266;  Hogue  V.  Davis.  8  Gratt  4. 

Where  several  indorsers  of  negotiable  paper  have 
Indorsed  It  for  the  accommodation  of  the  maker, 
they  are  responsible  in  the  order  of  their  indorse- 
ments, unless  there  has  been  an  agreement  among 
them  to  be  jointly  and  equally  bound  :  and  the  bur- 
den of  proving  such  an  agreement  is  upon  the  prior 
indorser  who  seeks  the  benefit  of  it  Hogue  v.  Davis, 
8  Gratt  4. 

Order  of  Liability  Changed  by  Agreement.— Where 
an  accommodation  Indorser  or  security  of  a  note,  on 
which  judgment  has  been  obtained,  purchases  real 
esute  from  the  principal  debtor  who  retained  the 
lien  for  the  purchase  price,  and  it  is  a  matter  of  con- 
tract between  them,  at  the  time  of  the  sale,  that  the 
indorser  or  surety  shall  assume  the  payment  of  the 
judgment  the  relation  of  the  parties  inter  se  is 
changed.  The  Indorser  or  surety  becomes  the  real 
debtor,  and  the  principal  debtor  the  surety  ;  and  the 
latter  has  the  right  to  require  that  the  lien  of  the 
judgment  shall  be  enforced  against  the  real  debtor 
for  his  exoneration.    Rhea  v.  Preston,  7B  Va.  757. 

Indorser  for  Accommodation  Is  a  Surety.- An  in- 
dorser of  a  negotiable  note  who  indorses  for  the  ac- 
commodation of  the  maker,  is  a  surety  of  the 
maker,  and  if  time  of  pay  mentis  extended  by  the 
holder  to  the  maker  by  a  binding  agreement  wittaoat 
the  consent  of  such  indorser,  the  indorser  is  thereby 
released.  State  Sav.  Bank  v.  Baker,  93  Va.  510. 25  S. 
E.  Rep.  550  ;  Dey  v.  Martin,  78  Va.  1. 

What  Is  Not  an  Accommodation  Note  —In  a  contract 
for  building  a  house  it  was  agreed  between  the  con- 
tractor and  the  employer,  that  the  house  should  be 
paid  for  in  notes  of  the  employer,  to  be  delivered  to 
the  contractor  as  the  work  progressed,  and  at  times 
when  a  third  party  should  say  that  the  contractor 
had  completed  enough  work  to  entitle  him  to  tbe 
notes.  The  iarst  note  was  properly  issued.  Before 
the  contractor  was  entitled  to  the  second  note.  It  was 
delivered  to  him  by  the  employer  at  the  request  of 
the  contractor.  This  note  though  given  to  the  con- 
tractor to  accommodate  him  is  no  tan  accommoda- 
tion note  in  the  legal  sense,  but  is  a  note  foanded 
upon  a  valuable  consideration  and  is  enforceable. 
Ould  V.  Myers,  23  Gratt  888. 

Right  of  Accommodation  Indorser  Who  Pays  after 
Protest  —An  accommodation  Indorser  of  a  negotiable 
note  who  pays  the  note  after  protest  has  only  the 
right  of  a  surety,  to  be  fully  Indemnified  for  his 
payment  on  account  of  his  principal.  This  Indem- 
nity is  fully  secured  by  the  payment  to  him  by  the 
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principal  of  tbe  ralne  paid  by  the  surety.    Burton 
T.  Slaughter.  26  Gratt  914. 

VUL  DI5CHARQB  AND  PAYMENT. 

1.  BY  EXECUTION  OP  NEW  NOTE. 
Execatlon  of  New  Note  No  Payment  unlesj  So  In- 
tended—The general  rule  is  that  the  debtor's  own 
note  does  not  operate  as  the  payment  of  an 
antecedent  note  unless  so  Intended  by  the  parties. 
Is  the  absence  of  such  intention,  express  or  implied, 
the  note  is  treated  as  a  conditional  payment  merely. 
Hopkins  V.  Detwller,  26  W.  Va.  784:  Lazier  v.  Nevln, 
8  W.  Va.  822:  Miller  v.  Miller.  8  W.  Va.  660:  Poole  v. 
Rice.  9  W.  Va.  78:  Dunlap  v.  Shanklin,  10  W.  Va. 
an:  Banu  v.  Basnett,  12  W.  Va.  T72;  Sayre  v.  King, 
17  W.  Va.  682:  Bank  v.  Good.  21  W.  Va.  456;  Farmers' 
Bank  ▼.  Mnt..  etc.,  Soc..  4  Leiffh  88:  Moses  v.  Trice. 
n  Grait.  966:  Lewis  v.  Davlsson.  29  Gratt.  216:  First 
Nat  Bank  of  Parkersbursr  v.  Handley  (W.  Va.  1900), 
»  S.  E.  Rep.  686:  Morrlss  ▼.  Harveys.  76  Va.  726; 
Hess  V.  DUle,  83  W.  Va.  90;  Taylor  v.  Bank  of 
Alexandria.  6  Leiirh  471. 

Wkcfe  the  Debt  Is  Passed  Into  Judgment  Seme  Role 
AppUes  —And  if  the  note  is  passed  into  judgment. 
Hie  same  rule  applies:  the  new  note  is  considered 
himply  as  a  conditional  satisfaction  of  the  judfirment. 
vid  upon  the  dishonor  of  the  former,  the  latter 
reTlTcs  and  may  be  enforced  at  law  or  in  equity. 
When  the  parties  proYlde  for  the  extingnlshment  of 
the  judgment,  it  may  be  fairly  presumed  that  they 
contemplate  the  extinsruishment  of  the  debt  upon 
which  it  is  founded.  Where  a  substituted  note  was 
accepted  in  satisfaction  of  a  judgment  the  court 
presumed  in  the  absence  of  evidence  to  the  con- 
trary that  it  was  accepted  in  satisfaction  of  the 
debt  represented  by  the  Judgment.  Morrlss  v. 
Harrcys.  75  Va.  726;  Feamster  v.  Withrow.  12  W.  Va. 
611. 

Several  Small  Notes  Given  for  a  Large  One— And 
where  several  small  promissory  notes  were  g-lven 
for  a  large  one,  they  were  held  to  be  no  satisfaction 
for  the  larger  one.  unless  paid,  and  suit  was  allowed 
to  be  maintained  on  the  larger  one.    McGuire  v. 
Gadsby,  8  Call  234. 
Where  the  New  Note  Is  That  of  a  Stranger.— But 
where  the  new  note  is  that  of  a  third  party  not 
previously  bound  for  the  debt  the  taking  of  such 
new  note  and  the  surrender  of  the  old.  will  be 
trtiied  prima  JacU  as  a  discharge  of  the  old  note, 
and  a  release  of  the  maker  thereof  from  personal 
liability.    But  where  the  debt  is  a  lien  on  land  of 
which  the  maker  of  the  new  note  has  become  the 
porchaser  and  as  a  part  of  the  consideration  there- 
for assumed  to  pay  said  debt,  such  new  note  given 
by  such  purchaser  and  surrender  of  the  old  note 
will  not  extinguish  the   lien   on    the    land  or  be 
regarded  as  a  payment  of  the  debt,  but  will  discharge 
the  old  note  and  operate  prima  facie  as  a  release  of 
the  makers  of  the  old  note  from    responsibility 
of  the  old  debt    Hess  v.  Dille.  23  W.  Va.  90. 

Part  Payment  and  Execotlon  of  New  Note  for  Reel- 
dae.— So  where  a  part  of  a  debt  is  paid  before  a 
note  becomes  due.  and  a  new  note  is  executed  by 
the  debtor  for  the  residue,  and  the  express  agree- 
ment made  between  the  parties  that  the  old  note 
shall  be  surrendered,  such  agreement  is  founded 
npon  a  valuable  consideration  and  extinguishes  the 
old  note,  and  no  suit  can  be  brought  thereon. 
Bantz  V.  Basnett.  12  W.  Va.  772. 

Note  Made  by  New  Parties  and  Agreement  to  Sur- 
render Old  Note.— In  Dages  v.  Lee.  20  W.  Va.  584,  the 
acceptance  by  a  creditor,  of  a  note  of  a  partner  and 


his  wife  with  an  express  agreement  to  surrender 
the  evidence  of  the  partnership  debt,  was  held  to 
operate  as  a  discharge  of  the  partnership  debt.  And 
the  neglect  of  the  creditor  to  surrender  the  evi- 
dence of  the  partnership  debt  according  to  his 
agreement,  did  not  constitute  a  failure  of  consider- 
ation of  the  note,  or  release  the  makers. 

Where  There  Is  an  Agreement  to  Accept  the  Note  In 
Payment.— But,  of  course,  where  there  is  an  express 
agreement  between  the  parties  to  accept  the  new 
note  in  full  satisfaction  of  the  old  this  agreement 
will  control  Merchants'  Nat.  Bank  v.  Good.  21  W. 
Va.  456  ;  Hopkins  v.  Detwller,  26  W.  Va.  784  ;  Morrlss 
V.  Harveys,  75  Va.  726 ;  First  Nat  Bank  of  Parkers- 
burg  V.  Handley  (W.  Va.  1900).  87  S.  E.  Rep.  536 ; 
Poole  V.  Rice,  9  W.  Va.  73  :  Dunlap  v.  Shanklin,  10 
W.  Va.  662 :  Hess  v.  DlUe,  28  W.  Va.  90 ;  Moses  v. 
Trice,  21  Oratt  556. 

Agreement  to  Accept  In  Pull  Satisfaction  Procured  by 
Fraud.— But  whether  a  note  Is  that  of  one  previously 
bound,  or  of  a  stranger.  It  will  not  be  regarded  as  an 
absolute  payment  or  extinguishment  of  the  preced- 
ent debt,  even  when  so  expressly  received,  if  the 
agreement  to  so  accept  It  was  procured  by  fraudu- 
lent concealments  and  misrepresentations.  Poole 
V.  Rice,  9  W.  Va.  78  :  Merchants'  Nat  Bank  v.  Good. 
21  W.  Va.  456. 

Surrender  of  Old  Note  Creates  No  Presumption  of  Pay- 
ment—And the  fact  that  the  old  note  is  surrendered 
in  such  case,  does  not  of  itself  raise  a  presumption 
of  an  agreement  to  accept  the  new  note  in  full  satis- 
faction of  the  old.  and  especially  is  this  true  where 
the  creditor  would  thereby  lose  some  security  which 
he  held  for  the  debt  Hess  v.  DlUe.  28  W.  Va.  90 ; 
Merchants'  Nat  Bank  v.  Good,  21  W.  Va.  4.55. 

Note  Secured  by  a  Mortgage  or  Trust  Deed.— The 
same  principle  is  applicable  in  case  of  nnteH  se- 
cured by  a  mortgage.  Here  no  change  in  the  form 
of  the  Instrument  which  evidences  the  debt  will  af- 
fect the  mortgage.  Nothing  short  of  payment  of 
the  debt  will  discharge  the  mortgage.  Hopkins  v. 
Detwiler,  26  W.  Va.  734. 

Execution  of  Consolidated  Note  for  Individual  Notes.— 
Where  stockholders  of  a  corporation  borrow  money 
for  the  purposes  of  the  corporation  and  execute 
their  individual  notes  for  the  amount  borrowed, 
upon  which  they  appear  indifferently  as  makers 
and  Indorsers,  and  make  a  verbal  agreement  be- 
tween themselves  that  should  the  corporation  fail  to 
pay  the  debt  they  should  share  the  loss  ratably,  and 
subsequently  take  up  these  individual  notes  and  ex- 
ecute a  con.soUdated  note  for  the  whole  amount, 
the  execution  of  the  consolidated  note  effects  no 
merger  of  the  parol  agreement  and  this  agreement 
may  still  be  enforced  between  the  parties.  The  ex- 
ecution of  the  consolidated  note  operates  not  only 
as  a  renewal  of  the  obligation  to  tbe  creditor,  but 
Impliedly  as  a  renewal  and  continuance  of  the  ver- 
bal agreement  between  the  makers  and  indorsers. 
modified  so  far  only  as  to  make  it  correspond  with 
the  date  and  terms  of  the  new  note.  Kimmlns  v. 
Oldham,  27  W.  Va.  258. 

Renewal  Notes.— Upon  a  sale  of  land  it  was  agreed, 
that  the  vendor  was  to  convey  it  to  the  purchaser 
when  the  first  payment  should  be  made.  At  the 
time  of  making  the  contract  the  purchaser  made  a 
note  to  a  third  party  for  the  amount  of  the  first 
payment  This  party  indorsed  the  note  and  de- 
livered It  to  the  vendor  who  had  it  discounted. 
When  the  note  matured  the  third  party  represented 
to  the  vendor  that  the  purchaser  had  gone  to  Cin- 
cinnati for   money  to  pay  the  note,  and  could  not 
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iret  back  in  time  to  meet  tbe  payment,  and  that  be 
wanted  to  renew  the  note.  A  new  note  was  accord- 
Inffly  made  with  the  vendor  as  indorser,  and  by  it 
the  Arst  note  was  taken  up.  Upon  the  maturity  of 
the  note  the  vendor  was  compelled  to  take  it  up. 
It  was  held,  that  the  first  note  was  not  received  by 
the  vendor  as  a  payment  on  the  contract,  and 
that  the  renewal  by  the  third  party  did  not  dis- 
charflre  the  purchaser  from  liability  for  the  first 
payment.    Stephenson  v.  Rice,  12  W.  Va.  675. 

Judgment  Note  u  Addlttoaal  decurtty.— Where  a 
judgment  note  Is  sriven  as  an  additional  security  to 
an  original  promissory  note  there  is  no  mercer. 
The  party  claiminsr  the  Judgment  note  as  collateral 
may  show  such  fact  by  parol  evidence.  Witz  v. 
Fite,  91  Va.  446,  22  S.  E.  Rep.  171.  In  this  case  a  plea 
that  a  judgrment  note  was  executed  in  satisfaction  of 
a  prior  promissory  note  was  held  defective  as  it 
did  not  allesre  that  it  was  accepted  in  satisfaction  of 
such  note.  In  no  case  will  a  note  be  discharged  by 
the  execution  of  an  instrument  of  a  hifirher  nature, 
unless  the  parties  intended  to  effect  a  merger 
thereby.    Bowles  v.  Elmore,  7  Qratt  885. 

Usurious  Notes  No  Payment.— Where  usurious  notes 
are  (riven  for  a  valid  pre-existing  note  these  usuri- 
ous notes  do  not  cancel  the  valid  note,  but  that 
remains  still  unsatisfied,  the  new  notes  beinff  nuffa- 
tory  and  void.  In  such  case  the  creditor  is  remitted 
to  his  orisrlnal  title  thereto  and  remedy  therefor. 
Parker  v.  Cousins,  2  Gratt.  872. 
2.  TO  WHOM  PAYMENT  MAY  BE  MADE. 
Note  Deposited  in  Bank  for  Collection  Hay.  Be  Paid 
to  Bank.  -If  a  note  deposited  for  collection  in  a  bank 
where  It  is  made  payable,  is  not  paid  at  maturity, 
but  belnar  protested  is  permitted  by  the  holder  to 
remain  in  the  bank,  however  long  or  for  whatever 
motive  he  may  permit  it  thus  to  remain  there,  it 
may.  as  a  general  rule,  be  safely  paid  to  the  bank 
by  the  debtor,  provided  he  has  not  notice  that  the 
bank  in  fact  has  no  authority  to  receive  the  money. 
Alley  V.  Rogers.  19  Qratt  866. 

Payment  at  Branch  Bank.— The  provision  in  the 
Code  of  Virflrinia,  that,  "thouffh  a  bank  had  a  branch 
*  ♦  •  all  its  notes  should  be  received  in  payment 
of  debts  to  the  bank,  whether  contracted  at  the 
parent  bank,  or  a  branch."  applied  only  while  the 
debtH  remained  due  to  the  bank.  When  a  negoti- 
able promissory  note  discounted  by  the  Farmers' 
Bank  of  Virginia  had  been  assigned  by  the  bank  to 
trustees,  for  the  payment  of  antecedent  debts,  and 
the  maker,  having  notice  of  the  assignment,  after- 
wards acquired  notes  of  the  bank,  he  could  not 
with  these,  pay  his  debt  so  assigned,  or  set  them  off 
against  it    Farmers'  Bank  v.  Willis,  7  W.  Va.  81. 

Where  notes  were  discounted  at  the  Bank  of  the 
Old  Dominion  in  Alexandria,  paymentof  these  notes 
made  to  a  branch  of  that  bank,  in  another  town,  in 
confederate  money,  under  an  act  of  assembly 
authorizing  it  the  branch  not  having  the  notes  at 
the  time,  was  held  not  to  constitute  a  payment  of 
the  notes ;  though  after  the  war  the  bank  took 
possesMion  of  all  the  assets  of  said  branch,  includ- 
ing the  funds  so  paid.  McVeiffh  v.  Bank  of  Old 
Dominion.  26  Gratt  785. 

Payment  to  flother  Bank.— The  mother  bank  has 
a  right  to  receive  the  payment  of  any  debt  due 
the  branch,  even  thouffh  contracted  with  a  branch 
bank,  as  a  negotiable  note  discounted  by  a  branch 
bank  :  and  the  mother  bank  may  authorize  one  of 
its  own  officers  to  receive  payment  of  such  a  note 
or  confirm  the  receipt  of  payment  of  such  a  note, 
if  it  had  previously  been  done  by  such  officer  with- 


out express  authority.  Smith  v.  Lawaon,  18  W.  Va. 
213. 

Paymeat  to  Assignor  of  an  Instrument  Traasferable 
by  Delivery  Invalid.— By  the  indorsement  or  trans- 
fer by  delivery  when  payable  to  bearer,  of  a  nego- 
tiable note,  thouffh  after  maturity  the  legal  title 
passes  without  notice  to  the  maker,  and  therefore 
a  payment  to  the  assiernor  or  transferrer,  who  no 
long'er  holds  the  lesral  title,  is  not  a  ffood  payment 
though  the  party  making  the  payment  had  no  notice 
of  the  assignment  or  transfer.  Smith  v.  Lawson.  18 
W.  Va.  212. 

Payment  of  an  Overdue  Note  to  Party  Wbo  Held  It 

at  Maturity.— Payment  of  an  overdue  note  to  one 
who  held  it  at  maturity,  but  who  had  transferred  it 
after  maturity,  and  before  such  payment  of  which 
transfer  the  one  making  the  payment  had  no  notice, 
was  held  not  to  discharge  the  maker  ;  and  it  made 
no  difference  that  a  written  assignment  was  made 
separate  from  the  note,  it  having  been  previously 
indorsed  by  the  payee,  and  beinr.  therefore,  trans- 
ferable by  delivery.    Smith  v.  Lawson,  18  W.  Va.  212. 

Right  of  Bank  to  5et  Off  Deposits.— A  Joint  note, 
signed  by  several  parties,  for  16,000,  was  presented 
to  a  bank  for  discount  by  the  principal  in  the  note. 
The  bank  discounted  it  for  $4,000  only,  and  the  cash- 
ier indorsed  it  "discounted  for  84,000  only,  and  should 
be  so  read."  This  was  done  without  the  knowledge 
of  the  sureties  in  the  note.  It  was  held  that  they 
were  notwithstanding  bound,  the  transaction  being 
equivalent  to  a  discounting  of  the  note  for  16.000  and 
a  repayment  by  the  principal  of  12,000  thereon  :  and 
that  its  not  beinsr  paid  at  maturity,  general  deposits 
made  by  the  principal,  after  its  maturity,  could  not 
without  his  directions  so  to  apply  them,  be  regarded 
as  payments  on  this  note.  Merchants',  etc.,  Bk.  v 
Evans.  9  W.  Va.  878. 

Bank  Not  Required  to  Appropriate  Deposits  to  Pay- 
ment—When a  note  of  which  the  bank  is  the  holder 
becomes  due  and  payable  and  the  bank  has  not  snf- 
flcient  funds  to  the  credit  of  the  maker  to  satisfy 
the  note,  it  is  not  required  to  appropriate  the  de- 
posit to  the  payment  of  the  note,  nor  in  such  case  is 
it  required  to  appropriate  subsequent  deposits  to  its 
payment  Bacon  v.  Bacon,  94  Va.  686.  27  S.  E.  Rep. 
676. 

Deposit  in  Bank  before  Maturity  Does  Not  Amount  to 
Payment.— Defendant  offered  to  pay  his  note  to  the 
plaintiff,  but  at  the  plaintiff's  request  the  note  was 
renewed,  upon  the  understandinff  that  it  should  be 
deposited  in  bank  for  collection.  Subsequently  tbe 
defendant  deposited  in  his  own  name  the  amount  of 
the  note  in  the  bank,  which  was  burned,  with  its 
contents,  before  the  note  had  matured  or  been  de- 
posited. It  was  held,  that  the  defendant  was  liable 
for  the  amount  of  the  note.  Moses  v.  Trice,  21  Qratt 
566. 

8.  IN  WHAT  CURRENCY  PAYMENT  MAY  BE 
MADE. 

Notes  Made  with  Reference  to  Confederate  Money  m 
a  Standard  of  Value.— During  the  late  war.  a  firm 
being  indebted  to  a  bank  by  note,  accepted  the  offer 
of  a  third  party  to  take  up  their  note  at  the  bank. 
This  party  took  up  the  note  paying-  confederate 
money,  which  was  the  only  money  having  any  cir- 
culation In  Virginia  at  that  time.  The  firm  executed 
their  note  to  this  party  without  mentionlngr  the  cur- 
rency in  which  such  note  was  to  be  paid.  It  was 
held  that  the  note  was  payable  in  confederate 
money,  as  in  the  absence  of  stipulation  to  the  con- 
trary, it  would  be  presumed  that  the  parties  con- 
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Vacted  with  reference  to  it. 
Gratt.456. 

Upon  a  sale  of  land  at  pnbllc  auction  darinflr  the 
late  war.  nothing  was  said  at  the  time  of  tbe  sale  as 
to  the  kind  of  money  which  should  be  paid  for  the 
land.  The  land  was  sold  for  its  value  estimated  in 
confederate  money  as  of  that  date,  and  the  pur- 
chaser made  a  cash  payment  in  that  money,  and 
ffave  his  negotiable  notes  payable  in  one  and  two 
jears,  with  a  deed  of  trust  to  secure  tbem.  The 
rendor  received  payment  of  the  first  note  when  it 
became  due,  in  the  same  money  and  sold  the  second 
note  to  a  third  party,  who  paid  for  it  in  the  same 
currency.  When  this  second  note  became  due  the 
maker  tendered  payment  In  confederate  notes, 
which  was  refused.  The  sale  was  held  to  have  been 
made  with  reference  to  confederate  notes  as  a  stand- 
ard of  value,  and  the  purchaser  of  the  note  though 
a  holder  for  value  took  it  as  it  was  held  by  the 
payee.    Lohman  v.  Crouch,  19  Gratt  831. 

ProBise  to  Pay  a  Sound  Money  Note  In  Depreciated 
Carmcy  No  IMscbanre.— But  a  x>erfectly  valid  debt 
evidenced  by  a  negotiable  note,  and  payable  in 
sound  currency,  cannot  be  discharged  by  a  mere 
promise  without  consideration  on  either  side  to  pay 
In  confederate  currency;  especially  is  this  true, 
where  the  promise  has  not  been  performed  and  no 
attempt  has  been  made  to  perform  it.  In  such  case 
an  action  may  be  brought  on  the  note  though  it  is 
in  possession  of  the  maker,  it  not  having  been  sur- 
rendered with  an  intention  to  discharge  it  Lewis 
T.  Davisson,  90  Qratt.  210l 

AccepCanoe  of  Paymaots  In  Depreciated  Carreocy 
DocsNotAmoant  to  Ratification.— Upon  a  sale  of  land 
the  purchaser  paid  one-fourth  cash  and  gave  his 
notes  for  the  balance,  payable  in  one,  two  and  three 
rears.  Nothing  was  said  at  the  time  as  to  the  cur- 
rency in  which  the  notes  were  to  be  paid;  but  the 
vendor  accepted  payment  of  the  first  two  notes 
in  confederate  currency.  The  vendor  was  held  not 
bound  to  take  confederate  currency  for  the  last 
note;  but  was  entitled  to  be  paid  in  the  legal  money 
of  the  country.    Omohundro  v.  Crump.  ISOratt  708. 

Paper  In  Bank  daring  War— Nonresident  Owner.— As 
to  notes  deposited  in  bank  for  collection  during  the 
war,  when  confederate  money  was  the  only  cur- 
rency, they  miffht  have  been  properly  paid  in  such 
money,  at  least  without  notice  that  other  money 
was  demanded.  But  in  the  case  of  a  nonresident 
owner,  the  bank  had  no  authority  to  receive  pay- 
ment of  the  note  in  depreciated  currency,  and  such 
payment  was  void  and  the  notes  still  remained  due. 
Alley  V.  Rogers.  10  Gratt  886. 

4.  EFFECT  OF  PAYMENT  BY  PARTICULAR 
PARTIES. 

PayoMnt  by  Parties  Primarily  Bound.— When  one 
who  is  primarily  bound  for  the  payment  of  a  note 
takes  it  up,  it  is  a  payment  and  extinguishment 
of  the  note,  no  matter  what  his  intention  may 
have  been;  but  if  a  note  be  taken  up  by  a  stranger 
who  Is  neither  a  party  to  the  paper,  nor  in  any  way 
bonnd  for  its  payment,  it  becomes  a  question  of 
fact  to  be  determined  upon  the  evidence  in  the 
case,  whether  the  transaction  constitutes  a  payment 
or  a  purchase.  Cussen  v.  Brandt  97  Va.  1,  82  S.  E. 
Rep.  791. 

Payment  by  Indorser.— payment  of  a  dishonored 
note  by  an  indorser,  does  not  extinguish  its  negoti- 
ability as  to  him  and  all  parties  liable  thereon  to 
him.  But  it  discharges  the  liability  of  subsequent 
indorsers,  whose  liability  will  not  be  revived  by  his 
pnttlng  the  note  In   circulation   again.    Davis   v. 
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Miller,  14  Gratt  1 :  Cottrell  v.  Watklns,  89  Va.  801,  17 
S.  E.  Rep.  888:  Smith  v.  Lawson,  18  W.  Va.  212. 

Payment  after  Dishonor.— And  payment  by  the 
maker  and  indorser  of  a  negotiable  note,  after  it  has 
been  protested  for  nonpayment  taken  up  by  the 
payee  and  transferred  by  him  to  his  creditor  as  col- 
lateral security  for  a  larger  debt  such  payment 
being  made  without  knowledge  of  the  transfer.  Is 
not  a  good  defence  to  an  action  brought  on  the  note 
by  the  transferee  and  holder  against  the  maker. 
Davis  V.  Miller.  14  Qratt  1. 

Payment  at  Bank  by  Stranger.— Payment  of  a  note 
at  a  bank  is  either  a  sale  or  a  discharge  thereof. 
It  cannot  be  a  sale  without  the  bank's  consent. 
Where  the  note  is  paid  by  a  stranger  bound  for  its 
payment  at  maturity,  the  note  is  thereby  actually 
discharged,  and  cannot  be  reissued  by  him,  so  as  to 
bind  the  parties  thereto  or  to  keep  alive  a  trust 
deed  executed  to  secure  it  except  with  the  knowl- 
edge and  consent  of  those  parties.  Citizens'  Bk.  v. 
Lay,  80  Va.  480. 

6.  TENDER  OF  PAYMENT.— Where  an  offer  of 
payment  of  a  note  is  made  on  condition  that  the 
holder  will  surrender  collateral  security  and  other 
liabilities,  the  offer  is  not  a  proper  tender  where  the 
party  making  it  has  no  right  to  make  such  a  demand 
for  the  collateral,  and,  therefore,  the  tender  does 
not  stop  Interest  on  the  note.  Fidelity,  etc.,  Co. 
V.  Engleby  (Va.  1901).  87  S.  E.  Rep.  987. 

6.  DISCHARGE  OF  PARTIES. 

Accommodation  Maker.— The  maker  of  an  accom- 
modation note  is  not  discharged  by  the  omission  of 
the  holder  to  enforce  the  collection  thereof,  until 
the  payee,  for  whose  accommodation  the  note  was 
made,  becomes  insolvent  though  the  holder  had 
looked  to  the  payee  for  payment  Hansbrough  v. 
Gray,  8  Gratt  866. 

Extension  Releases  Indorser  unless  He  Has  Waived 
His  Rights.— Where  the  holder  of  a  note  extends 
time  to  the  principal  by  a  binding  agreement  with- 
out the  consent  of  the  indorser,  however  Immaterial 
the  extension  may  be.  and  even  if  it  is  to  the  advan- 
tage of  the  indorser,  he  is  nevertheless  discharged 
from  liability  on  his  indorsement  unless  he  has 
waived  his  rights,  l)ecause  by  the  extension,  the 
holder  impairs  the  remedy  which  the  indorser 
would  have  over  against  the  principal  to  save  him- 
self from  loss.  Dey  v.  Martin,  78  Va.  1;  Merchants', 
etc..  Bank  v.  Evans,  9  W.  Va.  873.  These  cases  over- 
rule the  case  of  Bennett  v.  Maule.  Gilmer  805. 

Snspensloo  flust  Be  Binding  and  for  a  Definite  Time. 
—But  in  order  to  discharge  a  surety  by  iudnlging 
the  principal,  it  must  be  shown  amongst  other 
things,  that  there  was  an  agreement  or  promise, 
upon  valid  consideration,  to  Indulge  the  principal 
for  some  definite  time,  or  at  least  for  a  time  not  al- 
together indefinite.  The  partial  payment  by  the 
principal  without  an  agreement  to  extend  as  to  the 
balance  is  not  sufficient  to  discharge  the  surety, 
though  the  principal  expected  that  in  consequence 
of  the  payment  he  would  not  be  Immediately 
pressed  for  the  balance,  and  in  fact  he  was  not  so 
pressed.  Bacon  v.  Bacon,  94  Va.  fl86.  27  S.  E.  Rep. 
W6;  Merchants',  etc.,  Bk.  v.  Evans,  9  W.  Va.  378; 
Dey  V.  Martin.  78  Va.  1. 

Extension  of  Time  to  Second  Indorser  Does  Not  Affect 
First- An  Indorser  of  a  note  is  not  released  from 
liability  by  an  agreement  of  the  holder  with  a  sub- 
sequent Indorser  to  extend  the  time  of  payment. 
Wright  V.  Independence  Nat  Bk.,  98  Va.  728,  82  S.  E. 
Rep.  460. 
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Agreement  to  Extend  upon  Condition  That  the  En- 
dorser Consents.— Where  the  holder  of  a  note  agrees 
to  an  extension  of  the  time  of  the  payment  on  con- 
dition that  the  indorser  consents  to  the  extension, 
the  indorser  is  not  thereby  released.  Wlnfree  v. 
Bank,  67  Va.  88,  83  S.  E.  Rep.  875. 

Extension  of  Time  to  Maker  of  Notes  Delivered  as 
Collateral.— Where  the  negotiable  note  of  two  or 
more  makers  npon  which  there  is  an  accommoda- 
tion indorser.  Is  delivered  as  collateral  for  the  note 
of  one  of  the  makers,  and  both  notes  are  given  to 
secure  the  same  debt,  delivered  at  the  same  time, 
and  as  parts  of  the  same  transaction,  all  payments 
made  on  either  note  should  go  to  the  credit  of  both, 
and  the  extension  of  the  time  to  the  principal  of  the 
collateral  note,  by  a  binding  agreement  with  the 
creditor,  without  the  consent  of  the  indorser, 
releases  the  indorser.  State  Sav.  .Bk.  v.  Baker.  98 
Va.  610,  25  S.  E.  Rep.  650:  Dey  v.  Martin,  78  Va.  1. 

What  Does  Not  Amount  to  a  Discharge  of  Indorser.— 
After  a  holder  of  a  note  had  delivered  it  to  a  bank 
as  collateral  security  for  a  debt,  he  gave  a  plaintiff 
an  order  entitling  him  to  the  note  when  the  debt 
was  paid.  Pending  an  action  by  the  bank  on  the 
note  the  debt  was  paid,  and  the  action  was  dismissed, 
and  subsequently  the  note  was  delivered  to  the 
plaintiff  pursuant  to  the  said  order.  It  was  held, 
that  the  dismissal  was  not  a  retraxit  precluding  the 
plaintiff,  who  was  not  a  party,  from  subsequently 
recovering  from  an  indorser  who  was  a  party,  and 
acquiesced  in  the  dismissal:  nor  did  the  dismissal 
discharge  the  indorser  because  it  extended  time  to 
the  maker.  Tate  v.  Bank,  96  Va.  765,  82  S.  E.  Rep.  476. 
7.  EQUITIES  ARISING  UPON  PAYMENT  BY 
PARTIES  SECONDARILY  LIABLE, 
a.  Contribution. 

Contrlbation  between  Several  Accommodation  In- 
dorsers.— Where  several  indorsements  are  made  for 
the  accommodation  of  the-drawer,  one  indorser  has 
no  right  to  contribution  against  the  other  indorsers 
unless  there  is  a  stipulation  to  that  effect.  Farmers' 
Bank  v.  Vanmeter,  4  Rand.  553. 

But  when  successive  indorsers  are  indorsed  for  the 
accommodation  of  the  maker,  though  at  different 
times  and  without  mutual  agreement,  they  are  co- 
sureties and  in  equity  liable  to  contribution.  Stovall 
V.  Border  Grange  Bank,  78  Va.  188. 

Contribution  between  Cosureties.— A  Joint  and 
several  single  bill  was  executed  in  the  country  by  a 
principal  and  seven  sureties,  to  enable  the  principal 
to  borrow  money  from  a  bank.  The  principal  upon 
coming  to  town  and  finding  that  the  rules  of  the 
bank  required  a  town  surety,  made  application  to  a 
citizen  to  become  such  surety.  This  citizen  having 
adopted  a  rule  not  to  put  his  name  on  bank  paper 
for  any  purpose,  but  being  willing  to  accommodate 
the  principal,  applied  to  a  friend  to  become  bound 
on  the  paper,  with  an  assurance  that  if  the  principal 
did  not  pay  it  off  when  it  became  due,  he  would  pay 
it  off  for  him.  The  friend,  upon  this  assurance,  put 
his  name  on  the  paper  as  co-obligor  with  the  other 
sureties,  without  their  knowledge.  Upon  the  bill 
becoming  due  the  principal  made  default  in  the 
payment,  and  it  was  paid  off  by  the  citizen.  Upon  a 
suit  in  equity  brought  by  this  citizen  for  contribu- 
tion against  the  other  sureties,  it  was  held  that  this 
citizen  was  to  be  considered  one  of  the  eight  sure- 
ties, having  become  such  in  the  name  of  his  friend, 
and  that  he  was  entitled  to  contribution  from  all 
except  that  friend.    Stout  v.  Vause,  1  Rob.  160. 

Nearly  a  month  after  the  protest  of  a  negotiable 
note  on  which  two  makers  were  bound,  one  of  the 


makers  for  the  purpose  of  paying  the  note,  executed 
his  two  negotiable  notes,  dated  on  the  day  of  their 
execution,  and  with  one  exception  Indorsed  by  new 
indorsers,  and  had  the  same  discounted  and  the 
proceeds  placed  to  his  personal  credit  in  bank.  Out 
of  the  money  thus  obtained  he  paid  the  original  note 
by  his  individual  check,  and  the  note  was  marked 
paid  and  delivered  to  him,  and  he  assigned  the  same 
to  an  indorser  on  one  of  the  new  notes.  This  was 
held  not  a  renewal  of  the  first  note,  but  an  inde- 
pendent transaction,  and  the  assignee  of  that  note 
was  entitled  to  demand  of  the  other  joint  maker  of 
it  the  payment  of  one-half  thereof  for  the  sole  ben- 
efit of  such  assignee,  and  to  the  exclusion  of  the 
other  indorsers  of  the  new  notes.  Conrad  v.  Smith. 
01  Va.  202,  21  S.  E.  Rep.  601. 

Payment  byTmstee  after  Claim  U  Barred  by  Stat- 
ute.—Where  the  trustee  of  one  of  two  Joint  makers 
of  notes  and  due  bills  pays  the  indebtedness  after  it 
had  become  barred  by  the  statute  of  limitations, he 
cannot  enforce  contribution  by  the  estate  of  the 
other  joint  maker.  Turner  v.  Thorn,  80  Va.  745»  17 
S.  E.  Rep.  328. 

b.  Subrogation. 

Indorser  Paying  a  Note  Sabrogated  te  Holder's 
Rights.— An  accommodation  indorser  paying  off  a 
judgment  against  himself  and  the  maker  of  a  pro- 
tested negotiable  note  is  entitled  to  be  subrogated 
to  all  the  rights  of  the  holder.  He  is  under  no  obli- 
gation to  appeal  from  the  Judgment,  as  he  could  not 
know  that  relief  could  be  thus  obtained.  The  law 
imposes  no  such  unreasonable  burden  upon  as'irety. 
Bank  of  Old  Dominion  v.  AUen.  76  Va.  200. 

Indorser  Stands  In  Holder's  5hoea.— And  when  an  in- 
dorser pays  off  the  debt,  evidenced  by  the  instru- 
ment, he  has  a  right  to  proceed  at  once  against  the 
prior  parties  to  the  instrument  to  collect  what  he 
has  so  paid,  and  to  enforce  all  the  equities  of  the 
holder.  But  if  the  holder  has  suspended  his  own 
right  to  proceed,  the  indorser,  who  stands  in  his 
shoes  cannot  proceed,  because  of  such  suspension; 
the  rights  of  the  indorser  being  thus  impaired  by 
the  holder,  it  operates  as  an  exoneration  of  the 
indorser.    Shields  v.  Reynolds,  0  W.  Va.  488. 

Surety  Subrogated  to  Prlndpal's  Rights.— In  an  ac- 
tion upon  a  promissory  note,  a  second  indorser  bar- 
ing given  an  injunction  bond  and  his  surety  In  that 
bond  having  been  compelled  to  pay  the  note,  this 
surety  was  held  to  be  subrogated  to  the  right  of  tlie 
second  indorser  and  was  allowed  to  recover  from 
the  first  indorser.  Chrlsman  v.  Harman.  20  Oratt 
404. 

Surety  May  Enforce  If rindpal's  Liens.— And  a  surety 
whose  principal  is  dead,  may  enforce  for  his  exon- 
eration any  lien  of  the  creditor  on  the  estate  of  tis 
principal,  and  may  bring  any  suit  in  equity  whicli 
the  creditor  can  bring,  for  a  settlement  of  the  ad- 
ministration account  on  the  estate  of  the  deceased, 
and  for  the  administration  of  the  assets,  whether 
legal  or  equitable;  but  the  creditor  must  be  a  party 
that  he  may  receive  the  money  when  it  is  recor- 
ered.    Stephenson  v.  Tavemers,  0  Qratt  800. 

And  a  surety,  whose  principal  is  dead,  may  file  a 
bill  Quia  tiniet  against  the  creditor  and  the  executor 
of  the  debtor,  to  compel  the  latter  to  pay  the  debt 
so  as  to  exonerate  the  surety  from  the  responsibility. 
Stephenson  v.  Tavemers»  0  Gratt  800. 

Judgment  against  Maker  Kept  Alive  for  indorser'< 
Benefit.— At  different  terms  separate  judgments 
were  had  against  the  maker  and  indorser  of  a  nego- 
tiable note.  On  the  judgment  against  the  indorser. 
a  Judgment  was  obtained  in  the  state  of  lUinote. 
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wbidi  Judffxnent  was  satisfied  by  tbe  indorser.  This 
satisfaction  of  the  Illinois  Judgment  did  not  extin- 
goisli  the  Hen  of  tlie  jadgment  against  the  maker, 
and  as  soon  as  the  Indorser  paid  it,  he  and  his  as- 
signees were  entitled  to  be  subrogated  to  the  lien 
of  that  Jndsment.  Bank  of  Old  Dominion  t.  Allen, 
?6Va.  900. 

5abros«tlcrai  Cannot  Create  a  Rlffht  Not  Already  Bx- 
istlas.— Where  the  first  Indorser  on  a  note  Is  indem- 
nified against  loss  thereon  by  a  deed  of  trust,  but 
becomes  discharged  from  his  liability  on  the  note 
by  reason  of  want  of  notice  of  the  dishonor  of  it,  the 
bolder  cannot  by  substitution  to  his  riffhts  obtain 
the  benefit  of  the  property  conveyed  in  trust  to 
indemnify  the  indorser.  inasmuch  as  the  indorser 
has  not  been  inj  ured.  Bank  of  Virginia  ▼.  Boisseau, 
13  Leigh  387. 

Where  an  accommodation  indorser,  who  is  in- 
demnilled  by  the  maker  of  the  note  by  a  deed  of 
tmst.  is  discharged  from  his  liability  on  the  note  by 
the  laches  of  the  holder,  such  holder  can  be  subro- 
gated only  to  the  rights  of  the  Indorser:  and  the 
Indorser  having  sustained  no  damage,  and,  there- 
fore, having  no  claim  on  the  trust  fund,  the  holder 
can  have  none.  Hopewell  v.  Cumberland  Bank.  10 
LeigbaOQ. 

Breach  of  Covenant  by  Haker— Right  of  Indorsers 
against  His  Heirs.— The  maker  of  a  note  conveyed 
land  ID  trustees  as  security  for  the  note,  and  to  In- 
demnify his  accommodation  indorsers  thereon,  and 
therein  covenanted,  for  himself  and  his  heirs,  with 
the  trustees  and  the  holder  of  the  note,  that  he  was 
possessed  of  the  absolute  estate  in  the  land,  and 
tbat  he  would  warrant  and  defend  the  saqie  against 
all  persons.  The  land  being  afterwards  sold  under 
a  prior  deed  of  trust  after  the  grantee's  death,  it 
vas  held  that  the  indorsers  having  paid  the  note 
irere  entitled  to  come  into  equity  for  satisfaction 
oDt  of  the  real  assets  in  the  hands  of  the  heirs,  to  the 
extent  of  the  damages  accruing  from  such  breach 
of  covenanL    Haffey  v.  Birchetts,  11  Leigh  88. 

IX.  ACTIONS. 

1.  WHO  MAY  BRING  ACTION. 

Beoeflclal  Owner  of  instrnment  Transferrablo  by 
DeBvery.—The  beneficial  owner  of  a  negotiable  in- 
strument, which  Is  payable  to  bearer  or  indorsed  In 
blank,  may  institute  a  suit  thereon  in  any  court  of 
law,  in  the  name  of  any  one  who  will  allow  his  name 
to  be  used  for  that  purpose:  and  where  the  defend- 
ant bas  no  legal  or  equitable  defence  to  the  Instru- 
ment as  against  the  real  owner  thereof,  he  cannot 
be  permitted  to  show  that  the  nominal  plaintifE,  in 
wbose  name  the  suit  is  brought,  is  not  the  real  party 
In  interest.  Bank  of  Spencer  v.  Simmons,  48  W.  Va. 
79. 27  S.  £.  Bep.  209. 

Holder  under  a  Special  Indonement  Only  One  Who 

Cm  Soe.— But  if  a  negotiable  instrument,  not  paya- 
ble to  bearer,  be  endorsed  specially  to  a  particular 
person,  while  such  person  remains  the  holder  and 
legal  owner,  the  right  of  action  is  in  him  alone,  and 
none  but  him  or  his  personal  representative  can 
sue.   Spence  v.  Robinson,  85  W.  Va.  818, 18  S.  E.  Bep. 

m. 

HoUer  of  Instrument  Indorsed  in   Blank.— And  an 

action  on  a  negotiable  note  Indorsed  in  blank  may 
be  maintained  in  the  name  of  the  holder^  who  Is  not 
the  owner,  by  the  owner's  consent.  Smith  v.  Law- 
son.  18  W.  Va.  212. 

Adaifailstrator  of  an  Accommodation  Indorser.— And 
tbe  administrator  of  an  accommodation  Indorser  of 
a  negotiable  note  protested  for  nonpayment,  who 


takes  up  the  note  after  the  death  of  his  intestate, 
may  maintain  either  assumpsit  on  debt  in  his  own 
name  against  the  maker  of  the  note,  for  the  amount 
in  value  which  he  has  paid  for  the  note.  Burton  v. 
Slaughter,  26  Oratt.  014. 

Action  by  Assignee  of  a  Nonnegotlable  Instrument.— 
The  assignee  of  a  note  or  draft  does  not  acquire  the 
legal  title  to  the  debt,  but  an  equitable  right  only, 
which  by  virtue  of  the  statute  he  may  assert  at  law 
in  bis  own  name,  or  in  that  of  the  original  pavee.  for 
his  benefit :  and  it  is  not  necessary,  that  the  record 
should  show,  that  the  suit  is  for  the  benefit  of  the 
assignee.  Clarke  v.  Hogeman,  18  W.  Va.  718.  See 
monographic  note  on  "Assignments"  appended  to 
Ragsdale  v.  Hagy,  9  Oratt.  400. 

indorsee  against  Remote  Indorser.— And  in  Virginia, 
an  indorsee  of  a  promissory  note  cannot  maintain 
an  action  against  a  remote  Indorser  for  want  of 
privity.  Mandeville  v.  Riddle.  1  Cranch  (U.  S.)  200 
(1808)  ;  Dunlop  v.  Harris.  5  Call  10. 

Holders  of  Promissory  Note  against  Indorsers.— 
Though,  in  general,  indebUcUus  aswmpsU  for  money 
lent,  or  money  paid  and  expended,  or  money  had 
and  received,  lies  for  the  holders  of  a  promissory 
note  against  an  indorser,  and  the  indorsement  is 
prifna  facie  evidence  to  support  those  money  counts ; 
yet  if  it  be  found  by  special  verdict,  that  the  defend- 
ant indorsed  the  note,  and  the  holders  discounted 
it,  for  accommodation  of  the  maker,  and  that  the 
defendant  received  no  part  of  the  proceeds  of  the 
note  so  discounted,  in  such  case  the  holders  cannot 
recover  against  the  defendant  on  the  money  counts. 
Bank  of  the  U.  S.  v.  Jackson.  9  Leigh  221. 

Action  by  Owner  of  Note  Which  Has  Been  Destroyed. 
—An  action  at  law  can  be  maintained  upon  a  note 
that  has  been  destroyed.  The  evidence  should,  how- 
ever, satisfy  the  jury  beyond  any  reasonable  doubt, 
that  the  note  has  been  destroyed.    Moses  v.  Trice, 

21  Oratt  666. 
Action  by  Owner  of  Lost  Instrument  Transferrable 

by  Delivery.— But  an  action  at  law  cannot  be  main- 
tained upon  a  lost  negotiable  note  transferrable  by 
delivery,  whether  due,  or  not  at  the  time  of  the  loss. 
The  sole  remedy  of  the  owner  is  in  a  court  of  chan- 
cery, which  can  adjust  the  equities  of  the  parties, 
and  which  can  require  suitable  Indemnity  as  a  con- 
dition of  relief.    Moses  v.  Trice,  21  Oratt  666. 

But  if  at  the  time  of  the  trial  a  recovery  upon  the 
lost  note  would  be  barred  by  the  statute  of  limiu- 
tlons,  the  action  may  be  maintained.  Moses  v. 
Trice.  21  Oratt  566. 

Attachment.— Upon  a  settlement  of  an  account, 
the  creditor  took  a  negotiable  note  from  the  debtor, 
for  the  amount  found  due.  The  no  te  was  discoun  ted 
at  the  bank  for  the  creditor.  While  the  note  was  in 
the  bank  and  before  it  became  due,  the  debtor  ab- 
sconded. It  was  held,  that  the  creditor  could  not 
sue  out  an  attachment  against  the  debtor  for  the 
debt  due  upon  the  account  McCluny  v.  Jackson,  6 
Oratt  08. 

But  an  attachment  in  chancery  lies  to  secure  a 
debt  payable  at  a  subsequent  day,  or  to  relieve  tbe 
Indorser  of  a  note  which  has  not  become  payable  at 
the  date  of  such  attachment,  which  binds  the  prop- 
erty In  the  hands  of  the  garnishee  from  the  time  of 
its  service,  so  as  to  inhibit  the  absent  defendant 
from  making  a  transfer  thereof,  even  for  the 
benefit  of  a  creditor  whose  claim  Is  already  due 
and  payable.    Williamson  v.  Bowie.  6  Munf.  176. 

Payee  of  an  Order  Drawn  on  a  Fund.— An  order 
drawn  on  a  particular  fund  or  debt,  and  for  the 
whole  thereof,  though  not  accepted  by  the  drawer. 
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is  a  STOod  equitable  asstirnment  of  tbe  fund  or  debt, 
and  it  will  be  reco^rnized  by  a  court  of  law  to  the 
extent  of  permittinsr  tbe  payee  of  sucb  an  order  to 
institute  a  suit  at  law  in  tbe  name  of  tbe  drawer 
a^rainst  tbe  drawee.  First  Nat.  Bank  of  Wellsbursr 
V.  Kimberlands,  16  W.  Va.  556.  On  this  subject,  see 
generally,  monoirraphlc  note  on  "Assiirnments"  ap- 
pended to  Rasrsdale  y.  Hasry.  9  Gratt  409. 

Action  by  Holder  of  Accommodation  Paper.>-A 
promissory  note  nesrotiable  at  a  bank  was  made  and 
indorsed  for  tbe  sole  purpose  of  obtalniuff  accom- 
modation for  tbe  maker.  Tbis  note  was  left  witb  a 
second  indorser  to  be  lodsred  in  bank  for  discount 
Tbis  second  indorser  fraudulently  put  tbe  note  into 
circulation  to  raise  money  tbereon  for  his  own  use. 
It  was  held,  that  the  third  indorser.  knowinsr  nothlng- 
of  such  fraud  misrht  cause  the  note  to  be  protested 
as  to  tbe  maker  and  prior  indorser,  pay  it  himself, 
and  thereupon  maintain  his  action  asrainst  tbe 
maker  and  first  indorser:  notwlthstandinff  the  fact 
that  no  valuable  consideration  passed  or  was  Con- 
tracted for,  between  him  and  the  second  indorser, 
but  he  made  tbe  indorsement  merely  for  the  motive 
of  enablinsr  such  second  indorser  to  sret  the  note 
discounted  at  the  bank.  Robertson  v.  Williams,  5 
Munf.  881. 

Payee  in  Representative  Capacity— Authority  to  Sue. 
--The  payee  of  a  note,  made  for  the  benefit  of  a 
company  for  which  he  was  treasurer,  transferred  It 
to  another.  An  action  was  brouffht  in  the  name  of 
the  former  for  tbe  benefit  of  the  latter,  and  on  the 
trial  the  payee  testified  that  he  did  not  authorize  the 
suit  to  be  broufirht  in  his  name.  This  was  not  suffi- 
cient to  tirevent  a  recovery  by  the  assiflrnee  in  his 
action.    Kimmins  v.  Wilson,  8  W.  Va.  584. 

2.  AGAINST  WHOM  ACTION  MAY  BE  BROUGHT. 

Action  against  Acceptor  by  the  Indorsee.— At  com- 
mon law  an  action  of  debt  will  not  lie  for  the 
indorsee  against  the  acceptor  of  a  bill  of  excbansre. 
Smith  V.  Sesrar.  3  H.  &  M.  894:  Wilson  v.  Crowdbill.  2 
Munf.  802.  But  under  the  statute  (Code  18(50.  cb.  144, 
sec.  10),  which  provides,  that  an  action  of  debt  may 
be  maintained  on  a  note  or  writinif  by  which  there 
is  a  promise  to  pay  money,  if  the  same  be  sisrned  by 
the  party  who  is  charg-ed  thereby,  or  his  asrent.  an 
action  of  debt  will  lie  in  tbe  name  of  the  indorsee 
on  a  bill  of  exchange  afirainst  the  acceptor.  Holllnfirs- 
worth  V.  Milton,  8  Leigh  50;  Resrnault  v.  Hanter,  4 
W.  Va.  257. 

Action  against  Acceptor  by  the  Drawer.— An  action 
of  debt  will  lie  for  the  drawer  of  a  bill  of  exchange, 
who  is  also  the  payee,  against  the  acceptor  at  com- 
mon law.    Regnaultv.  Hunter,  4  W.  Va.  257. 

Joint  Action  against  Makers  and  Indorsers  of  a  Foreign 
Note.— The  makers  and  indorsers  of  a  promissory 
note  executed  in  another  state,  under  the  law  of 
which  it  is  negotiable,  are  not  jointly  liable  to  a 
holder  who  discounts  it  in  Virginia,  and  such  holder 
cannot,  therefore,  sue  the  maker  and  indorsers 
jointly.  Corbin  v.  Planters'  Nat.  Bank,  87  Va.  661,  13 
S.  E.  Rep.  98,  24  Am.  St.  Rep.  073. 

Against  a  Remote  Party.— Where  a  note  not 
negotiable,  was  indorsed  by  several  persons  in 
succession,  the  last  assignee  could  only  sue  the 
maker  and  his  immediate  assignor,  and  not  a  remote 
assignor,  prior  to  the  Act  of  the  Assembly  of  1807. 
Caton  V.  Lenox,  5  Rand.  31;  Dunlop  v.  Harris,  5 
Call  16. 

But  under  tbe  provisions  of  S  2861  of  the  Va,  Code, 
an  action  may  be  maintained  by  an  assignee  by  a 
nonnegotiable  note  against  a  remote  assignor 
thereof  to  recover  money  upon  the  contract  implied 


by  the  assignment  that  he  will  tepay  the  considera- 
tion received  by  him  for  the  note,  if  by  the  use  of 
due  diligence  it  cannot  be  made  out  of  the  maker. 
Hence,  an  assignee  may  proceed  by  motion  against 
the  remote  assignor  for  a  like  recovery  under  the 
very  terms  of  S  8211  of  the  Code.  Long  v.  Pence,  W 
Va.  584,  25  S.  E.  Rep.  603:  Drane  v.  Scholfleld.  6  Leigh 
886. 

Against  One  of  Two  Partners.- A  promissory  note 
was  executed  by  one  of  two  partners  in  the  firm 
name.  One  of  the  partners  was  an  infant  at  the  time 
of  tbe  execution  of  th£  note.  An  action  brought 
against  the  adult  partner  only  was  held  badly 
brought,  as  the  act  of  the  infant  was  voidable  only, 
and  was  valid  until  disaffirmed.  Wamsley  v.  Lln- 
denberger.  2  Rand.  478. 

Action  of  Detinue  ag«iiiat  Bona  PMe  Holder  of  Tress- 
ury  Notes.— ^  treasury  note  is,  by  the  act  of  con- 
gress transferrable  by  delivery  and  assignment 
only.  Myers  v.  Friend.  1  Rand.  18.  In  this  case 
a  treasury  note  indorsed  in  blank,  was  stolen  from 
the  mail,  and  subsequently  passed  into  the  hands  of 
a  bona  flde  purchaser  for  value.  It  was  held,  that 
the  note  could  be  recovered  in  an  action  of  detinue, 
brought  by  the  real  owner  against  such  bona  Jtdi 
purchaser. 

Joint  Instrument  Sealed  as  to  One  Party— Joint  Ac- 
tion Proper.  —An  action  of  debt  was  brought  by  the 
administrator  of  the  payee  upon  an  instrument  in 
these  words:  "On  demand  I  promise  to  pay  to 
David  Keller,  the  just  and  full  sum  of  1900,  for 
value  received,  as  witness  my  band  and  seaL 

"Thomas  McHuftm an.    [Seal.] 

"Security:— David  M.  Rifpk." 

This  instrument  was  held  to  be  a  joint  and  several 
promise  as  to  both  defendants,  and  prima  fade  tbe 
instrument  was  on  its  face  as  to  the  defendant  He- 
Huffman  a  single  bill  obligatory,  and  as  to  tbe  de- 
fendant Riffe  his  promissory  note,  and  a  joint  action 
was  proper  in  such  case.  Keller  v.  McHufEman.  1& 
W.  Va.  84. 

Joint  Action  against  Drawer  and  Indorsers  of  ■ 
Specialty.— A  single  bill,  under  seal,  is  not  a  note, 
but  a  specialty;  and  therefore  tbe  drawer  and  In- 
dorsers of  such  a  bill,  made  "negotiable  and  pay- 
able'' at  a  certain  place,  cannot  be  sued  jointly 
thereon.    Mann  v.  Sutton,  4  Rand.  258. 

8.  THE  DECLARATION. 

Necessary  Averments— Qenerally .—In  an  action  on  a 
negotiable  note  against  the  indorser,  tbe  declara- 
tion must  allege,  that  the  note  was  duly  presented 
for  payment  at  the  place  where  it  was  payable,  at 
the  time  when  it  became  due  and  payable,  and  that 
it  was  not  paid,  and  that  thereupon  the  said  note 
was  duly  protested  for  nonpayment,  of  all  of  which 
tbe  indorser  had  prompt  notice.  Bank  v.  Hysell.  23 
W.  Va.  142.  In  this  case  a  declaration  which  slmpU' 
stated,  "that  the  note  was  presented  at  the  close 
of  banking  hours  to  the  cashier  of  the  bank  where 
it  was  payable,  for  payment  which  was  refused, 
and  thereupon  it  was  duly  protested  for  nonpay- 
ment, and  notice  thereof  was  given  said  indorser," 
was  held  fatally  defective,  as  it  did  not  state  vhen 
the  note  was  presented  for  payment  or  where  It 
was  presented. 

Must  Aver  the  Place  of  Payment.— A  negotiable  note 
payable  at  a  particular  office  or  bank,  is  a  very  dif- 
ferent instrument  from  a  mere  promissory  note 
payable  generally,  even  when  between  the  same 
parties  and  for  the  same  amount.  The  place  of 
payment  regulates  the  rate  of  interest  and  some- 
times determines  ,;be  character  of  the  instrument 
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uto  Its  negotiability.  These  are  matters  of  im- 
portance and  make  the  place  of  payment  a  material 
pirt  of  the  description  of  the  note.  It  is  therefore 
essential  that  the  place  of  payment  fixed  by  the 
note  should  be  set  out  in  the  declaration  on  the 
note;  and  ff  this  be  not  done,  and  the  admission 
of  the  note  in  evidence  is  objected  to,  the  conrt 
sbonld  exclnde  it  on  account  of  the  variance  be- 
tween snch  note  and  the  one  described  in  the  dec- 
laration. Damarin  v.  Yonnff,  27  W.  Va.  488:  Bank 
r.  Showacre.  SO  W.  Va.  48. 

And  where  a  note  on  its  face  is  dated  at  a  specified 
place,  and  is  drawn  in  such  form  as  to  make  it  a 
negotiable  instrument  at  such  place,  the  maker, 
when  sued  on  such  note  by  an  innocent  holder  for 
ralue.  will  not  be  allowed  to  aver  or  prove  that  such 
note  was  not  in  fact  made  at  the  place  at  which  it 
porporLs  to  have  been  made.  Bank  v.  Showacre, 
S6W.  Va.48. 

Ptalatiff  niut  Allege  That  He  Is  the  Payee  or  Holder. 

—And  in  an  action  of  debt  on  a  negotiable  note  the 
plalntiir  must  alleg-e  in  his  declaration,  that  he  is 
the  payee  or  indorsee  or  holder  of  the  note.  If  he 
fills  to  make  snch  allegation,  though  he  alleges  the 
drawing  of  the  note  and  its  indorsement  by  the 
payee  In  blank,  the  declaration  is  fatally  defective 
on  general  demurrer.  Bank  v.  Hysell,  22  W.  Va.  142. 
Necessity  for  Averment  of  Presentment.— A  count 
in  the  declaration  on  a  protested  bill  of  exchange 
which  did  not  aver  presentment  and  demand  of 
payment,  was  held  bad  on  demurrer,  and  the  over- 
rolinff  of  such  demurrer  was  held  error.  But  in 
this  case  it  was  held  that  the  appellate  court  would 
not  reverse  the  judgment  for  such  error,  as  the 
presentation  and  demand  of  payment  was  suffi- 
ciently alleg-ed  in  other  counts,  and  no  injury  could 
have  resulted  to  the  defendant  therefrom.  Early 
T.  Preston.  1  P.  &  H.  228. 

Averment  of  Time  of  Presentment  Stated  under 
Videltoet— A  declaration  in  an  action  of  assumpsit 
on  a  bill  of  exchange,  by  the  holder  against  an 
indorser.  alleged  that  "when  the  bill  became  due 
and  payable  accord ingr  to  the  tenor  and  effect 
ttereof,  to  wit,  on  the  27th  of  December  1816,  on  the 
bank  of  Marietta  in  Ohio"  it  was  presented  for  pay- 
ment and  dishonored.  The  27th  of  December  was 
not  the  third,  but  the  fourth  day  after  the  time 
appointed  for  the  payment  of  the  bill.  As  it  was' 
averred  that  the  bill  was  presented  when  it  became 
dne  according  to  its  tenor  and  effect,  and  the  date 
of  the  presentment  was  stated  under  a  videlicet,  the 
date  so  stated  was  held  not  material,  and  the  plain- 
tiff might  prove  presentment  on  the  third  day  of 
grace.    Jackson  v.  Henderson,  8  Leiffh  190. 

Averment  of  Nonpnyment  — And  in  an  action  of 
debt  or  assumpsit  upon  a  promissory  note  it  is 
indispensable  to  aver  nonpayment,  and  that  to 
every  party  connected  with  the  note  entitled  to 
recelTe  payment,  whether  payee,  assignee,  decedent, 
or  representative,  or  survivors  of  decedent,  and 
each  one  of  the  parties  jointly  entitled  to  receive 
payment  Smoot  v.  McGraw  (W.  Va.  1900),  85  S.  E. 
Bep.  914. 

AveroMnts  of  Demand  and  Notice  In  Case  of  Accom- 
■sdsClon  Paper.— But  where  a  declaration  upon  a 
note  is  special,  and  avers  demand  and  notice  to  the 
Indorser.  the  plaintiff  may  prove  at  the  trial  that  the 
note  was  made  and  discounted  for  the  accommoda- 
tion of  the  indorser.  and  that  he  received  the  pro- 
ceeds. The  plaintiff  may  recover  in  the  action, 
thouffh  no  notice,  or  an  insufllcient  notice,  was  given 


to  the  indorser.    McVeigh  v.  Bank  of  Old  Dominion. 
26  Oratt  785. 
Averment  of  Time  of  Placing  a  Note  for  Collection.— 

In  an  action  against  a  bank  for  negliffence  in  fall- 
ing to  protest  a  note  placed  with  for  Its  collection,  it 
is  sufllclent  if  the  declaration  avers  that  It  was  so 
placed  with  the  bank  before  Its  maturity,  though 
the  date  of  placing  Is  not  specified.  Roanoke  Bank 
V.  Hambrick.  82  Va.  186. 

Amount  of  Cost  of  Protest.— A  declaration  In  debt 
under  the  law  of  Virginia,  upon  a  protested  bill  of 
exchange  for  the  principal.  Interest,  damages  and 
costs  of  protest,  must  aver  the  amouht  of  those  costs 
of  protest  Wilson  v.  Lenox.  1  Cranch  (U.  S.)  194 
(1808). 

Declaration  ilust  Demand  Currency  lor  Which  Instru- 
ment Is  Otven.— In  an  action  of  debt  upon  a  protested 
bill  of  exchange,  drawn  for  sterling  money,  the 
declaration  was  for  the  current  money  value  of  the 
sum  for  which  the  bill  was  drawn.  The  declara- 
tion should  have  been  for  the  sterling  money,  and 
judgment  being  for  the  sum  so  demanded,  was  re- 
versed on  a  writ  of  error.   Scott  v.  Call,  1  Wash.  115. 

And  thus,  where  a  declaration  slated  that  a  bill 
was  drawn  for  current  money,  without  naming- 
the  sum  of  current  money,  it  was  held  that  the 
plaintiff  could  only  recover  current  money. 
Proudflt  V.  Murray.  1  Call  894. 

Interest  Should  Be  Demanded  In  Declaration.— If  a 
declaration  upon  a  promissory  note  does  not  de- 
mand Interest,  and  the  defendant  waives  his  plea, 
the  court  cannot  give  judgment  for  interest 
Brooke  v.  Gordon,  2  Call  218;  Hubbard  V.  Blow.  4 
Call  224. 

Where  a  bill  of  exchange  had  fallen  due  and  been 
protested  before  the  act  allowing  8  per  cent  dam- 
affes,  and  interest  upon  the  costs  of  protest,  went 
into  operation,  such  damages  and  Interest  are  not 
recovered  In  action  upon  a  bill.  Friend  v.  Wilkin- 
son. 9  Oratt  81. 

Omission  to  State  That  the  BUI  Is  Payable  with  Inter- 
est.— In  Harper  v.  Smith,  6  Munf.  880.  it  was  held 
that  a  judgment  entered  upon  nil  (licit  in  action  of 
debt  on  a  penal  bill,  ought  not  to  be  reversed  on  the 
ground  that  the  declaration  though  describing  the 
bill  correctly  as  to  the  principal,  penalty,  and  date, 
omitted  to  mention  that  the  debt  was  payable  "with 
interest  from  a  day  prior  to  the  date*';  and  that  the 
judgment,  in  conformity  with  the  penal  bill,  was 
entered  for  the  penalty,  to  be  discharged  by  the 
principal,  tcith  such  interest,  and  costs. 

Not  Necessary  to  Aver  Consideration —Under  the 
Virginia  statute,  an  action  of  debt  may  be  brought 
upon  a  note  in  writing;  and  in  such  action  it  need 
not  be  averred  or  proved  that  there  was  any  con- 
sideration for  the  note.  The  note  itself  Imports 
consideration,  as  does  a  bond:  the  only  difference 
belnff  that  In  case  of  a  bond  the  consideration  can- 
not be  inquired  into,  but  in  the  case  of  a  note  it 
may.  Peasley  v.  Boatwrlght,  2  Leigh  195:  Snead  v. 
Coleman,  7  Gratt  800;  Crawford  v.  Dalgh.  2  Va.  Cas. 
621;  Cheuvront  v.  Bee,  44  W.  Va.  103,  28  S.  E.  Rep.  761; 
Jackson  v.  Jackson.  10  Liclffh  452. 

Declaration  Must  Negratlve  Payment  to  Maker  as 
Well  as  to  Indorsee.— In  an  action  by  an  indorsee,  of  a 
note  affalnst  the  maker,  the  declaration,  failing  to 
negative  payment  to  the  maker,  as  well  as  to  the 
indorsee,  Is  Insufficient  Norvell  v.  Hudgins,  4  Munf. 
496. 

Declaration  Must  Lay  an  Express  Promise.— In  an 
action  on  the  case  upon  a  note  of  hand,  there  must 
be  an  express  assumpsit  laid  in  the  declaration: 
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merely  reciting  the  note  of  hand  in  hioec  verba  Is  not 
sufficient    Ck>oke  y.  Simms,  8  Call  80. 

Effect  of  Averment  That  ■  NonneffotlaMe  Note  Was 
^iodoried.**— In  a  declaration  upon  a  nonneirotiable 
note,  an  averment  that  a  person  "Indorsed"  it  in- 
stead of  the  word  "assigned"  it,  is  equivalent  to  the 
word  "assigned**  on  demurrer.  Smoot  v.  McOraw 
(W.  Va.),  85  S.  £.  Rep.  014. 

Variance  between  Declaration  and  Proof. ~A  decla- 
ration on  a  nesrotiable  note,  stated  the  indorsement 
and  delivery  as  at  the  time  of  the  making;  and  the 
proof  was  that  the  delivery  was  after  the  note  fell 
due.  This  was  held  no  variance:  and  if  it  was, 
could  only  be  taken  advantage  of  at  the  trial  by  a 
motion  to  exclude  the  evidence,  or  to  Instruct  the 
jury  to  disregard  it    Davis  v.  Miller.  14  Gratt  1. 

And  so  where  an  action  of  assumpsit  was  brought 
for  goods  sold  and  delivered,  the  declaration  filed 
contained  only  the  common  counts.  The  only  count 
in  the  declaration  to  which  the  evidence  applied, 
was  that  for  goods  sold  and  delivered.  It  was  shown 
that  the  goods  were  absolutely  paid  for  by  a  check. 
The  demand  upon  the  account  bein^  thereby  extin- 
guished there  was  no  count  in  the  declaration  upon 
which  the  plaintiff  could  recover.  Blair  v.  Wilson, 
28  Gratt  166. 

Variance  In  Descriptions.— A  count  in  a  declaration 
on  a  promissory  note  which  alleged  that  the  maker, 
by  his  promissory  note,  promised  to  pay  the  plain- 
tiff $6,000  (meaning,  and  intendin^r  thereby  $4,000), 
by  reason  whereof  he  became  liable  to  pay  $1000, 
was  held  bad  on  general  demurrer.  Merchants*, 
etc..  Bank  v.  Evans,  9  W.  Va.  878. 

Description  of  Paper  Signed  with  Scroll  as  Unsealed, 
Is  Correct— An  action  of  debt  was  brought  upon  an 
instrument  which  was  in  form  a  promissory  note 
for  money,  and  which  concluded  "witness  the  hands** 
of  the  parties,  but  no  actual  seal  was  attached  to 
the  instrument  scrolls  being  placed  opposite  to  the 
signatures  and  used  by  way  of  seals.  This  instru- 
ment was  held  rightly  described  in  the  declaration 
as  a  promissory  note.  Peasley  v.  Boatwright  2 
Leigh  105. 

Error  In  Declaration  Cared  by  Statute.— But  if  a 
declaration  describe  a  note  of  several  parties  as 
several,  while  the  note  is  Joint  and  several,  and  no 
objection  is  made  on  account  of  the  variance  before 
judgment,  though  it  be  rendered  on  demurrer  to 
evidence,  it  is  unavailing  to  reverse  the  judgment 
by  reason  of  sec.  8.  ch.  ISi  of  the  Code  of  W.  Va. 
Long  V.  Campbell,  37  W.  Va,  665, 17  S.  E.  Rep.  197 
(1898). 

And  If  the  demand  in  the  declaration  in  an  action 
of  debt  be  for  less  than  the  right  of  recovery  shown 
by  the  note  described  in  it  it  would  be  disregarded 
on  demurrer  by  reason  of  sec.  29.  ch.  125  of  the  Code, 
and  as  the  variance  does  not  aggrieve  the  defend- 
ant but  Is  to  his  benefit;  and  also,  in  the  absence 
of  a  demurrer,  it  is  cured  after  judgment  by  sec.  3, 
ch.  134  of  the  (3o(le  of  W.  Va.  Long  v.  Campbell,  37 
W.  Va.  665,  17  S.  E.  Rep.  197  (1893). 

Declaration  for  a  Sterling  Debt— A  sterling  debt 
may  be  sued  for  without  laying  the  value  in  current 
money ;  if  it  is  laid,  it  is  merely  surplusage,  and  will 
not  vitiate:  but  in  such  case,  the  damages  should  be 
laid  in  sterling  money,  the  verdict  and  judgment 
should  be  in  sterling  money,  and  the  court  is  to  fix 
the  rate  of  exchange.  Skipwith  v.  Baird,  2  Wash. 
165. 

Omission  of  Sum  for  Which  Note  Was  Given.- in  an 
action  against  the  makers  and  indorsers  of  a  pro- 
tested negotiable  note,  the  accidental  omission  of 


the  sum  for  which  the  note  was  given,  in  deacribin^ 
it  in  the  declaration,  was  held  no  ground  of  de- 
murrer, where  the  sum  sufficiently  appeared  from 
other  parts  of  the  declaration.  Archer  v.  Ward,  9 
Gratt  622. 

Conformity  of  Declaration  with  the  Writ- In  an 
action  of  a  negotiable  note  it  was  held  no  error  to 
demand  interest  in  the  declaration  which  was  not 
claimed  in  the  writ:  but  it  was  held  error  to  claim 
in  the  declaration,  costs  of  protest  when  those  costs 
were  not  demanded  in  the  writ  Hatcher  v.  Lewis, 
4  Rand.  152. 

Conclusion  of  Counts.- Where  an  action  of  debt  is 
based  upon  a  single  bill  and  simple  contract  for 
money  lent  money  received,  or  money  paid,  and 
the  aggregate  of  all  the  counts  is  demanded,  the 
usual  conclusion  need  not  be  adopted  to  each  count 
and  if  the  general  conclusion  of  the  declaration  is 
in  proper  form  it  will  be  considered  as  applying  to 
each  count  as  well  as  to  all  collectively.  Somer- 
ville  V.  Grim,  17  W.  Va.  808.  Upon  this  subject  see 
generally  monographic  note  on  "Action  of  Debt" 
appended  to  Davis  v.  Mead,  18  Gratt  118. 

ProfertNot  Necessary.— In  an  action  of  debt  on  a 
bill  of  exchange,  it  is  not  necessary  for  the  plaintiff 
to  make  profert  of  the  bill  in  the  declaration. 
Terrell  v.  Atkinson,  2  Wash.  148. 

Demurrer  to  Declaration  In  Covenant  on  a  Note.— 
Demurrer  lies  to  a  declaration  in  covenant  on  a  trust 
deed  executed  merely  as  a  collateral  security  for 
the  pajonent  of  a  promissory  note.  Such  trust  deed 
does  not  raise  such  note  to  the  dignity  of  a  specialty, 
and  the  note  is  barred  by  a  lapse  of  five  years  before 
suit  brought    Wolf  v.  Violett  78  Va.  67. 

Counts  Not  Included  In  Bills  of  Exception  PresusMd 
to  Be  Proved.— In  an  action  of  assumpsit  there  were 
two  money  counts,  and  one  upon  an  inland  bill  of 
exchange.  The  court  gave  an  improper  instruction 
with  regard  to  the  bill  of  exchange,  but  the  biU  of 
exceptions  did  not  state  that  there  vras  any  other 
evidence.  It  was  held,  that  it  would  be  presumed 
after  verdict  that  the  money  counts  were  proved. 
Willock  V.  Riddle,  5  Call  868. 

4.  THE  PLEAS. 

Proof  of  Execution  Not  Necessary  unless  Put  Inlssae 
by  a  Sworn  Plea  —In  an  action  of  debt  at  common 
law  upon  negotiable  paper  the  plea  nil  debet  pat  in 
issue  the  execution  of  the  instrument  and  all  tbe 
transfers  thereof.  But  in  Virginia,  by  statute  (Va. 
Code,  S  3279),  where  the  declaration  avers  the  execo- 
tlon  and  transfer  of  the  paper  no  proof  thereof  is 
required  unless  such  plea  is  supported  by  an 
affidavit  Clason  v.  Parrish,  98  Va.  24,  24  S.  E.  Rep. 
471. 

Object  of  5tatute  Requiring  5wom  Plea.— The  object 
of  this  statute  is  to  dispense  with  the  proof  of  hand- 
writing in  certain  cases,  and  it  does  not  apply  to  a 
transfer  of  paper  by  mere  delivery.  Upon  an  aver- 
ment of  such  transfer  by  a  wife,  proof  of  transfer 
by  the  husband  without  proof  of  his  agency  is  Insnffl* 
cient  even  on  demurrer  to  evidence  to  maintain  the 
issue  on  the  part  of  the  plaintiff  tendered  by  the 
plea  of  nil  debet.  Clason  v.  Parrish,  98  Va  24, 24  S.  E. 
Rep.  471. 

Genuineness  Cannot  Be  Questioned  unless  Denied 
under  Oath.— Where  the  declaration  avers  that  the 
indorser  indorsed  a  note  by  subscribing  his  name  on 
the  back  thereon,  and  he  not  having  filed  an  afflda* 
vlt  with  his  plea  according  to  the  statute,  he  will 
not  be  permitted  to  question  the  genuineness  of  tbe 
note,  or  to  show  that  it  was  altered  after  it  was  in- 
dorsed by  him.    Archer  v.  Ward,  9  Gratt  022. 
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Thus,  In  an  action  against  the  indorsers  of  a  nesro- 
tiablenote.  they  pleaded  nil  debet,  and  filed  an  afflda- 
Tit  that  at  the  time  the  note  was  indorsed  and  when 
It  was  mrotested  it  was  not  stamped,  as  required 
by  an  act  of  congress,  and  that  It  had  been  since 
altered  by  the  coUector  of  the  United  States  revenue 
mttinff  a  stamp  on  it.  As  this  affidavit  did  not  deny 
their  sisnatures,  it  was  held  not  necessary  for  the 
plaintiff  to  offer  proof  of  the  signature  before 
introducing  the  note.  Crews  v.  Farmers'  Bauk,  81 
Gratt.  818. 

The  AfUdarlt  Required.— In  Virfifinla  the  affidavit 
which  the  defendant  Is  required  to  make  Is  that  the 
said  instrument  was  not  made  by  him  as  charged 
tQ  the  declaration,  and  It  is  not  sufficient  to  make 
oath  that  the  name  subscribed  is  not  in  bis  hand- 
writing, for.  if  so,  a  party  who  had  caused  thelnstm- 
xo  be  signed  by  his  name  and  in  his  presence  by  a 
third  person,  might  raise  an  entirely  Immaterial 
question.    Archer  v.  Ward,  9  GratL  flSS. 

Bardea  of  Proof  Shifts  after  Piling  of  5wom  Plea.— 
Where  the  answer  of  the  maker  of  a  note  denied  that 
the  payee  indorsed  it  to  the  complainant  as  alleged 
in  the  latter*s  bill,  and  such  denial  was  supported 
by  affidavit  as  required  by  18279  of  the  Code,  the 
burden  of  proof  was  held  to  be  upon  the  complain- 
ant to  show  such  indorsement,  and  in  default 
thereof  his  bill  was  dismissed.  Piedmont  Bank  v. 
Hatcher,  94  Va.  229,  26  S.  £.  Rep.  506. 

This  Statate  Applies  to  5ttlts  In  Equity  as  Well  as 
Actkms  of  Law.— The  statutes  providing  that  the 
execution  of  the  instruments  shall  stand  admitted 
unless  it  is  put  in  issue  by  a  plea  or  an  answer  under 
oath  apply  to  suits  in  equity  based  upon  negotiable 
instmments.  Simmons  v  Simmons,  88  GratL  461; 
James  River,  etc..  Co.  v.  Littlejohn.  18  Gratt.  63. 

PartnersUpNotes— Necessity  for  Sworn  Plea  Denying 
Pirtnarshipw— In  Virginia  it  Is  provided  by  statute 
(Code  of  1887.  i  8880) :  "That  in  all  actions  which 
may  be  hereafter  commenced  in  the  names  of  any 
persons  composing  a  partnership,  and  the  names 
of  theseveral  persons  constituting  such  partnership 
ahall  be  set  forth  in  the  declaration,  the  plaintiffs 
shall  not  be  required  to  prove  the  existence  of  the 
■aid  partnership,  as  described  in  said  declaration, 
unless  the  defendant  or  some  other  person  shall,  by 
plea  verified  by  affidavit,  deny  the  existence  of  such 
partnership.'*  In  Shepherd  v.  Frys,  8  Gratt  442,  it 
was  held,  that  this  statute  applied  to  negotiable 
ioKtruments  which  were  signed  in  the  name  of 
the  partnership.  But  the  question  whether  the 
persons  sought  to  be  charged  were  members  of  the 
partnership  or  not,  is  still  left  open. 

Thus,  in  an  action  of  debt  brought  upon  a  nego- 
tiable note,  signed  with  a  partnership  name,  the 
declaration.charged  that  the  defendants  subscribed 
the  note  by  their  partnership  name.  There  was  no 
affidavit  by  the  defendants  or  any  of  them  putting 
the  execution  of  the  note  In  issue.  They  were  held 
estopped  from  showing  that  the  partnership  had 
been  dissolved  before  the  note  was  made,  and  that 
the  person  making  it  had  no  authority  to  execute  it 
for  the  other  partners.  Phaup  v.  Stratton,  9  Gratt. 
<13l 

Paliare  of  Consideration  under  the  Oeneral  Issue.— 
In  Keckley  v.  The  Union  Bank,  79  Va.  458,  it  was 
held  that  a  failure  in  consideration  of  a  promissory 
note  could  not  be  shown  under  the  general  issue 
but  must  be  specially  pleaded  nnder  S  8299  of  the 
Va  Code.  But  this  case  has  been  overruled,  and  it 
is  now  held  that  failure  in  consideration  may  be 


shown  under  the  general  issue.    Columbia,  etc..  As- 
sociation V.  Rockey,  98  Va.  W8,  25  S.  E.  Rep.  1009. 

Upon  this  subject,  see  generally,  monographic 
note  on  "Assumpsit"  appended  to  Kennaird  v.  Jones. 

9  Gratt.  188.  «.        „ 

That  Plaintiff  U  Not  a  Holder  for  Value  flay  Bo 
5hown  under  Oonoral  Issue.— And  in  an  action  of 
debt  upon  a  negoUable  note,  the  defence  that  the 
plaintiffs  are  not  holders  for  value  of  the  note,  may 
be  made  under  the  plea  of  nil  debet.    Fant  v.  Miller. 

17  Gratt.  47. 

Plea  That  Paper  Was  Unlawfully  Issued  by  an  Un- 
chartered Corporation.— To  an  action  of  debt  on  a 
note  alleged  to  have  been  made  and  discounted  by 
the  plaintiffs  in  Virginia,  but  made  payable  at  a 
bank  out  of  the  state,  a  plea  that  the  plaintiffs  are  an 
unchartered  banking  company,  issuing  and  circu- 
lating their  own  paper  notes  or  bills  as  currency, 
contrary  to  law  and  public  policy:  and  that  they  as 
a  banking  company  discounted  the  said  note,  con- 
trary to  law  and  public  policy,  seto  up  a  good 
defence  to  the  action.  So  in  such  a  case,  a  plea  that 
the  consideration  of  the  note  declared  on  was  the 
bank  paper  of  the  plaintiffs  unlawfully  issued  by 
them  as  currency,  they  being  an  uncharterd  bank- 
ing company,  presents  a  good  defence  to  the  action. 
Hamtramck  v.  Selden.  12  GratL  28. 

Plea  of  Payment  Admits  Bxocutlon  of  Instrument- 
Where  a  plea  of  payment  was  entered  to  an  action 
on  a  blU  of  exchange,  it  was  held  error  to  require 
the  plaintiff  to  answer  Interrogatories  which  tended 
to  show  that  the  bill  was  not  made  for  a  debt  due 
from  the  defendant  in  his  Individual  capacity,  but 
as  president  of  an  incorporated  company,  as  the  in- 
terrogatories were  Immaterial  to  the  issue,  the  plea 
of  payment  having  admitted  the  execution  of  the 
instrument    Rand  v.  Hale,  8  W.  Va.  496. 

Plea  of  Payment  by  Bxecntlon  of  Judgment  Note. 
—A  plea  that  a  judgment  note  was  executed  in 
satisfaction  of  a  note  given  for  the  same  debt  is 
defective  in  not  alleging  that  it  was  accepted  in 
satisfaction  of  such  note.    Witz  v.  Fite.  91  Va.  446. 

22  S.  E.  Rep.  171. 

Where  Pleas  Conclude  to  Country  3lmllter  Unneces- 
sary.—In  an  action  on  a  negotiable  note,  where  the 
plea  of  nonassumpslt  and  payment  properly  con- 
clude to  the  country,  the  plaintiff  may,  without  the 
formal  addition  of  the  ainuliter,  proceed  to  trial  as 
though  the  issue  had  been  formally  joined.  Wells- 
burg  Bank  v.  Klmberlands,  16  W.  Va.  556. 

Where  Defendant  Pleads  Nil  Debet  Instrument  Hust 
Conform  to  the  Declaration.— Where  the  defendant 
in  an  action  of  debt  on  a  note  files  the  plea  of  nil 
debet,  the  note  produced  in  evidence  must  correspond 
with  that  described  in  the  declarartion.  A  note 
was  described  in  the  declaration  as  a  note  for  three 
hundred  and  forty-two  dollars  payable  two  months 
after  the  date  thereof,  and  the  note  offered  in  evi- 
dence was  for  three  hundred  and  forty-two  dollars 
and  twenty -five  cents,  payable  sixty  days  afterdate. 
This  was  held  to  be  a  fatal  variance  and  the  note 
was  not  admissible  in  evidence.    Scott  v.  Baker,  8 

W.  Va.  285. 

Promissory  Note  Cannot  Be  Pleaded  In  Bar.— In  La- 
zier V.  Nevin,  8  W.  Va.  622,  it  was  held  that  a  prom 
issory  note  could  not  be  pleaded  in  bar  to  an  action 
upon  a  simple  contract. 

Plea  of  Nil  Debet  and  Usury— Interrogatories.— In  an 
action  against  the  maker  and  indorsers  of  a  nego- 
tiable note,  they  plead  jointly  nil  debet  and- usury: 
and  file  interrogatories  to  the  plaintiff.  1.  From 
whom  did  you  get  the  note  in  suit?   2.  If  from  de- 
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f  endant  C,  what  dtd  70U  pay  him  for  it?  He  answers 
to  the  first:  I  received  the  note  from  C,  who,  so  far 
as  I  had  any  knowledsre,  was  the  owner  of  it.  He 
declines  to  answer  the  second  question.  Defend- 
ants move  to  strike  out  last  part  of  answer  to  the 
first  question.  Held,  the  only  object  of  the  ques- 
tion was  to  ascertain  the  character  in  which  C 
indorsed  the  note;  and  the  answer  is  therefore 
responsive  to  the  question.  If  that  was  not  the  ob- 
ject, the  answer  was  immaterial.  The  pleas  bein? 
joint  defendants  were  not  entitled  to  an  answer  to 
the  second  question  to  reduce  the  amount  of  recov- 
ery asrainst  C;  nor  were  they  entitled  to  the  answer 
whilst  they  relied  on  the  defence  of  usury.  Hogs- 
head V.  Baylor,  16  Qratt.  99. 

6.  SET-OFF. 

The  Qeneral  Rale.— The  right  of  offset,  being  of 
modern  statutory  creation,  is  neither  an  equity  nor 
lien  recognized  by  the  law  merchant  as  attaching 
to  a  negotiable  instrument ;  and  therefore  the  bona 
Jide  purchaser  of  an  overdue  negotiable  note  is  not 
required  to  take  notice  of  existing  offsets,  in  the 
absence  of  legislative  enactment.  Davis  v.  Noil. 
88  W.  Va.  66,  17  S.  E.  Rep.  791  :  Davis  v.  Miller.  14 
Qratt.  1. 

BUI  Cannot  BedetOff  against  a  Party  without  No- 
tice.—And  so  in  an  action  by  an  Indorsee  ag^nst  the 
maker  of  a  promissory  note,  it  was  held  that  the 
latter  could  not  set  oS  a  bill  of  exchange  on  which 
the  plaintiff  was  responsible,  unless  it  appeared  that 
the  defendant  had  received  such  bill  before  hotice 
of  the  Indorsement  of  the  note  to  the  plaintiff. 
Ritchie  V.  Moore,  5  Munf .  888, 7  Am.  Dec.  688. 

Unliquidated  Claim.— An  action  of  assumpsit  was 
brought  against  the  assignor  of  a  note  to  collect  the 
amount  of  the  note  assigned,  on  the  ground  that  the 
obligor  was  insolvent  when  the  note  fell  due.  At 
the  trial  the  assignor  alleged  that  the  assignment 
was  without  recourse  and  proved  that  there  was  a 
written  contract,  which  was  lost,  that  the  assignee 
was  to  attend  a  certain  sale  of  real  estate  belonging 
to  the  obligor,  which  sale  was  to  take  place  under  a 
decree  of  the  circuit  court,  and  make  his  money,  but 
the  witness  could  not  remember  the  exact  terms 
of  the  contract  The  assignor  then  offered  to  prove 
the  value  of  the  land,  and  that  the  assignee  did  not 
attend  the  sale.  It  was  held,  that  tbe  assignor  could 
not  set  off  the  damage  which  he  had  sustained  by 
the  breach  of  this  collateral  contract  in  an  action 
on  the  note,  such  claim  being  for  unliquidated  dam- 
ages.   McSmlthee  v.  Feamster,  4  W.  Va.  673. 

6.  EVIDENCE. 

a.  ADMI88IBILITT. 

Revenue  Law  Requiring  Stanp  before  the  Instru*' 
ment  Can  Be  Admitted  Is  a  Local  Law.— A  revenue  law 
of  a  state,  which  requires  a  stamp  upon  the  indorse- 
ment of  an  overdue  bill  or  note  before  such  indorse- 
ment can  be  given  in  evidence,  is  a  local  law  and  has 
no  exterritorial  effect.  Such  note  may  be  given  in 
evidence  in  the  courts  of  another  state  although  un- 
stamped, as  the  laws  of  one  state  can  furnish  no  rule 
of  evidence  for  the  courts  of  another.  Lambert  v. 
Jones.  2  P.  &  H.  144. 

But  under  the  act  of  1812,  requiring  negotiable 
notes  to  be  stamped,  a  note,  negotiable  at  a  bank, 
might  be  given  In  evidence  if  duly  stamped,  before 
It  became  payable,  though  not  so  stamped  when  It 
was  executed.    Hannon  v.  Batte,  6  Munf.  490. 

Unstamped  BUI  or  Note  Is  AdmlsslMe.— And  a  bill  or 
note  though  unstamped,  is  admissible  in  evidence, 
the  act  of  congress  not  applying  to  proceedings  in 
state  courts.    And  they  are  admissible  in  evidence 


in  the  United  States  courts  unless  the  omission  to 
stamp  was  with  fraudulent  intent  Hale  v.  WilkiQ- 
son,  21  Oratt  75. 

In  Crews  v.  Farmers*  Bank.  81  Gratt  848,  revenue 
stamps  were  placed  upon  a  note  by  a  collector  of 
revenue  more  than  a  year  after  it  was  made.  This 
could  only  be  done  upon  the  payment  of  a  penalty 
of  860.  It  was  held,  that  the  payment  of  a  penalty 
did  not  tend  to  show  that  the  failure  to  affix  the 
stamp  when  the  note  was  made  was  with  an  intent 
to  evade  the  law,  and  the  note  was  admitted  in  evi- 
dence. 

AdmlsslbUlty  of  Bill  of  Bxchaoffe.- In  Anderson  v. 
Kanawha  Coal  Co.,  12  W.  Va.  6S6,  It  was  held  that 
bills  of  exchange  drawn  by  the  defendant  on  Its 
agent  in  favor  of  the  plaintiff  and  described  with 
particularity  in  the  bill  of  particulars  filed  with  the 
declaration  containing  the  common  counts,  ought 
to  be  received  in  evidence  on  the  trial  of  the  issue 
of  nonassumpsit 

Parol  Evidence  to  Show  Relatloo  of.  the  Parties.- 
Parol  evidence,  by  the  weight  of  authority.  Is  ad- 
missible, in  general,  to  show  the  real  relation  be- 
tween the  parties  to  a  bill  or  note,  and  that  the 
actual  liability  of  the  parties  among  themselves  is 
not  that  which  appears  upon  the  face  of  the  instru- 
ment: and  this  is  upon  the  ground  that  the  facts  of 
suretyship  is  collateral  to  the  written  InstrumenL 
and  does  not  contradict  or  vary  it  Faulkner  t. 
Thomas  (W.  Va.),  86  S.  E.  R^p.  915. 

Therefore,  a  written  obligation,  after  payment 
thereof,  does  not  preclude  the  makers  and  indors- 
ers  from  proving  by  parol  evidence  a  contempo- 
raneous oral  agreement  as  an  inducement  thereto: 
fixing  their  ultimate  liabilities  among  themselves 
in  accord  with  the  true  consideration  and  purpose 
of  entering  into  such  obligation.  Faulkner  ▼. 
Thomas  (W.  Va.  lOOO),  85  S.  E.  Rep.  916. 

Presumirtlon  of  Payment  Rebutted  by  Parol  EvMeaoe. 
—The  fact  that  the  joint  maker  of  a  note  pays  tlie 
same  at  maturity,  and  does  not  for  a  long  time  re- 
quire an  indorser  to  come  in  and  contribute  his 
moiety  thereof  under  a  verbal  arrangement  be- 
tween the  parties,  but  waits  until  the  death  of  socit 
indorser,  and  presents  the  same  against  his  esute. 
is  strong  circumstantial  evidence  in  rebuttal  of 
such  agreement  but  it  Is  not  conclusive,  and  may 
be  explained  and  overcome  by  sufllcient  competent 
parol  evidence.  Faulkner  v.  Thomas  (W.  Va.  1900). 
86  S.  E.  Rep.  916. 

Answer  to  a  Bill  of  Discovery  as  Bvldcuce.— It  is  a 
general  rule  that  a  written  evidence  of  indebted- 
ness cannot  be  contradicted  or  altered  by  evidence 
of  verbal  arrangement  But  where  a  bill  in  equity 
calls  on  the  defendsmt  for  a  discovery  as  to  the 
transaction  between  the  parties  the  answer  mnst 
be  treated  not  only  as  evidence,  but  as  evidence 
introduced  by  the  plaintiff.  Thompson  v.  Clark,  81 
Va.  422.  As  to  admissibility  of  protest  in  evidence. 
see  ant^,  "Protest" 

b.  Weight  op  Evxdbncb. 

Bxecatlon  of  Note  as  Bvldence  of  SetttomoBt— It  is  a 
well-settled  rule  that  the  execution  of  a  note  in 
settlement  of  an  account  is  conclusive  upon  all  tbe 
items  charged  in  it  unless  some  accident  be  shown. 
Parkersburg  Nat  Bank  v.  Als,  6  W.  Va.  80;  Johnston 
V.  Zane.  11  Gratt  662. 

Note  as  Bvldence  In  an  Action  by  Aaslgnee.'In  a 
proceeding  by  an  assignee  of  a  note  against  a  remote 
assignor  to  recover  on  the  implied  contract  of  as- 
signment the  note  is  a  necessary  piece  of  evidence 
for  the  plaintiff  in  order  to  prove  the  assignments. 
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and  also  to  show  tbe  measnre  of  the  plalntlif 's  re>  * 
corenr.  In  the  absence  of  proof  to  the  contrary  the  ' 
law  presumes  that  the  assignor  received  for  the  note 
a  sam  eqnal  to  that  specified  in  it  The  fact  that 
tbe  note  was  seen  and  Inspected  by  the  court  need 
Bot  appear  in  the  entry  of  the  Jndrment,  but  the 
appearance  of  it  does  not  vitiate  the  jadgment,  nor 
g&owthatthe  judgment  was  rendered  on  the  note, 
and  not  on  the  contract  implied  from  the  assign- 
menc    Long  v.  Pence,  08  Va.  684,  25  S.  E.  Rep.  598. 

NoteasBvldeBoelii  Actkm  by  Indorsee.— And  in  an 
action  on  a  negotiable  note,  the  note  is  a  necessary 
part  of  the  plaintiff's  evidence,  and  there  can  be  no 
Jodgment  for  the  plaintiff  without  the  production 
of  the  note.  If  j  udgment  be  rendered  for  the  plain- 
tilf.  and  a  writ  of  error  awarded  to  that  judgment, 
tlie  record  certified  to  the  appellate  court  can  alone 
be  looked  to  to  ascertain  what  evidence  was  intro- 
doced  in  the  trial  court  In  an  action  on  a  note 
wbere  the  record  failed  to  disclose  the  fact  that  the 
note  was  offered  in  evidence  in  the  trial  court  the 
judgment  was  reversed.  The  appellate  court  will 
never  presume  what  the  record  fails  to  disclose. 
Davis  V.  Poland,  02  Va.  225.  28  S.  E.  Rep.  282. 

Salts  npon  Lost  InstniBents— Bvldeoce.— lu  order 
to  maintain  a  suit  in  equity  setting*  up  a  lost  nego- 
tiable note  and  praying  for  a  decree  for  the  payment 
thereof,  it  Is  indispensable,  where  the  loss  of  such 
note  is  controverted  by  the  answer  of  the  defend- 
ants, that  the  loss  should  at  the  hearing  of  the 
cause  be  established  by  competent  and  satisfactory 
proofs.    £xch.  Bank  v.  Morrall,  16  W.  Va.  646. 

Evidence  off  Ratification  of  Imiiroper  Act.— The  fact 
that  a  cashier  handed  the  plaintiff  a  renewed  note 
in  lieu  of  the  old  note  which  should  have  been  pro- 
tested, saying  the  latter  was  lost,  and  the  plaintiff 
retained  the  former  some  time,  is  not  conclusive 
evidence  of  the  plaintiff's  ratification  of  the  bank's 
action,  but  is  evidence  from  which  the  jury  might 
or  migh  t  not  in  f er  such  ratification.  Roanoke  Bank 
V.  Hambrick,  82  Va.  186. 

Weitirt  off  ClMck  as  Bvldenoe.— lu  an  action  of  as- 
sompsit  a  check  may  be  offered  In  evidence  under 
the  money  counts:  and  if  there  Is  no  other  evidence 
in  the  case,  it  is  of  itself  sufficient  to  entitle  the 
plaintiff  to  recover  on  those  counts.  But  it  is  only 
pruna  faeU  evidence  of  money  lent,  paid  and  ad- 
vanced, or  had  and  received ;  and  when  it  is  proved 
that  no  money  had  come  into  the  hands  of  the  de- 
fendant, the  presumption  raised  by  the  check  is 
rebutted,  and  no  recovery  can  be  had  on  those 
coQuts.    Blair  v.  Wilson,  28  Gratt  166. 

Check  PresaHMd  to  Bo  Oiven  In  Payment  of  Debt.— 
And  a  check  upon  a  bank  implies  that  It  was  given 
in  payment  of  a  debt  due  by  the  drawer  to  the  party 
in  whose  favor  it  is  drawn,  or  for  money  loaned  by 
the  latter  to  the  former  at  the  time  of  the  execution 
of  the  check.  Though  such  implication  may  be  re- 
pelled by  evidence  that  the  check  was  not  so  given, 
but  was  In  fact  given  for  a  loan  by  the  drawer  to 
the  payee,  such  evidence  being  in  confiict  with  the 
apparent  purport  of  the  transaction,  ought  to  be 
very  strong  to  repel  the  implication  and  to  establish 
the  contrary  fact.  Terry  v.  Ragsdale,  88  Qratt.  842: 
Blair  V.  Wilson.  28  Oratt.  166. 

While  the  giving  of  a  check  by  the  debtor  to  a 
creditor  is  generally  presumed  to  be  only  a  provl- 
tloDal  or  conditional  payment  of  the  debt  for  which 
it  la  given,  yet  such  check  may.  by  special  agree- 
ment of  the  parties,  be  given  and  received  in  full 
.  payment  and  absolute  discharge  of  satisfaction  ot 
the  debt.    Whether  It  was  so  given  and  received  is  a 


question  of  fact  for  the  jury.  Blair  v.  Wilson.  28 
Gratt.  166. 

Redtal  In  Trvst  Deed  as  Evidence.— lu  Powell  v. 
White.  U  Leigh  809t  a  recital  in  a  deed  of  trust,  that 
the  eettuia  q%m  tnut  were  liable  as  Indorsers  for  the 
maker  of  the  deed,  and  that  the  maker  of  the  deed 
was  willing  and  desirous  to  indemnify  and  secure 
them  from  all  loss  and  damage  and  consequence  of 
their  becoming  indorsers,  by  conveying  property 
for  the  purpose,  was  held  not  to  entitle  the  Indors- 
ers. after  the  death  of  the  maker,  to  rank  as  spe- 
cialty creditors,  in  the  administration  of  his 
personal  assets. 

Weight  of  Bvldence  a  Question  for  the  Jury.— The 
weight  of  evidence  is  In  all  cases  a  question  for  the 
jury,  and  it  is  improper  for  the  court  to  pass  upon 
the  weight  of  evidence,  as  this  would  be  usurping 
the  functions  of  the  jury.  Thus  in  an  action  on  a 
promissory  note,  the  court  if  requested,  should  in- 
struct the  jury,  that  twenty  years  having  elapsed 
between  the  time  when  the  note  became  due  and  the 
institution  of  the  action,  they  ought  to  presume  it 
paid,  unless  evidence  be  offered  of  some  acknowl- 
edgment of  the  debt,  or  of  payment  of  interest,  or 
part  payment  of  principal,  in  the  twenty  years. 
The  court  cannot  be  justified  in  refusing  to  give 
such  instruction  on  the  ground  that  the  defendant 
has  not  stated  the  evidence  given  in  the  cause  in  his 
application ;  or  that  in  the  court's  opinion  the  said 
principle  of  law  does  not  apply  to  the  case,  under 
the  circumstances  appearing  in  evidence:  for  this 
would  be  undertaking  to  judge  of  the  weight  of  evi- 
dence. Wells  V.  Washington.  6  Munf.  582.  For 
weight  of  protest  as  evidence,  see  aiUe,  "Protest" 

C.  COMPSTBNOT  OV  WiTKVSSBS. 

Husband  and  Wife  as  Witnesses.- Where  a  husband 
and  wife  are  joint  makers  of  a  negotiable  note, 
neither  party  Is  a  competent  witness  in  an  action  on 
the  note  although  no  relief  is  prayed  for  in  the  bill 
as  against  the  husband.  In  such  case  the  payee  is 
also  incompetent  Jones  v.  Degge.  84  Va.  685,  5  S.  E. 
Rep.  700.  See  monographic  noU  on  "Husband  and 
Wife." 

Plaintiff  or  Person  for  Whose  Benefit  Suit  Is  Brought 
—And  under  f  8.  ch.  180..  of  the  W.  Va.  Code,  as 
amended  by  Acts  of  1882,  neither  the  plaintiff,  nor  a 
person  for  whose  benefit  a  suit  is  brought  is  a  com- 
petent witness  against  a  defendant  who  is  the 
survivor  of  himself  and  a  deceased  party  who  with 
him,  was  a  joint  maker  of  the  promissory  note  on 
which  the  action  was  brought  in  regard  to  any 
personal  transactions  or  communication,  between 
either  of  them,  and  such  deceased  party.  Heffle- 
bower  v.  Detrick,  87  W.  Va.  16. 

Indorser  as  Witness  In  Action  against  llaker.— But 
an  indorser  of  a  note,  whether  negotiable  or  not  is 
a  competent  witness  in  a  suit  between  the  holder 
and  maker,  to  prove  that  the  note  was  given  for  a 
usurious  consideration.  But  where  a  joint  action 
of  debt  was  brought  against  the  drawers  and  indors- 
ers, under  the  act  of  the  assembly  allowing  a 
joint  action  in  such  case,  it  was  held  that  one  of  the 
indorsers  could  not  render  himself  a  competent 
witness,  by  a  confession  of  judgment  Taylor  v. 
Beck.  8  Rand.  816. 

Parties  Interested.— A  negotiable  note  was  indorsed 
by  several  parties  for  the  accommodation  of  the 
drawer,  and  at  the  maturity  the  last  indorser  had 
to  take  It  up.  He,  thereupon,  brought  an  action 
against  his  immediate  indorser.  At  the  trial  the 
defendant  offered  as  a  witness,  the  indorser  imme- 
;  diately  preceding  him  on  the  note,  to  prove  that  all 
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of  tbe  indorsers  had  agreed  at  the  time  of  the  exe- 
cution of  the  note,  to  share  equally  the  liability  of 
loss  on  the  note,  should  any  occur,  and  that,  as  be- 
tween themselves,  they  would  be  bound  as  joint 
securities  only,  and  not  be  liable  the  one  to  the 
other  as  successive  indorsers  of  nesrotiable  paper. 
The  trial  court  held  that  whether  the  plaintiff  re- 
covered or  not,  the  witness'  interest  would  be  the 
same  except  as  to  the  costs,  which  the  plaintiff 
miffht  recover  of  the  defendant,  and  that  the  wit- 
ness miffht  therefore  testify,  if  the  defendant  would 
release  him  from  all  liability  for  costs.  While  tbe 
release  was  beinsr  prepared,  it  was  discovered  that 
the  plaintiff  had  paid  the  money  on  the  note 
more  than  five  years  before  the  trial,  and  hence, 
that  if  he  failed  to  recover  of  the  defendant  in 
this  suit,  his  recourse  against  the  witness  would 
be  barred  by  the  statute  of  limitations,  and  the 
witness  was  not  permitted  to  testify.  Upon  a  writ 
of  error  It  was  held,  that,  the  rlffht  of  the  witness  to 
plead  the  statute  in  such  an  event,  disturbs  his 
equality  of  interest  (if  such  equality  existed  before) 
in  the  subject-matter  of  this  suit,  and  rendered  him 
incompetent  to  testify,  but  his  competency  misrht 
be  restored  by  an  entire  release  to  him,  by  the  de- 
fendant, of  all  claim  aarainst  him  on  account  of  his 
indorsers.    Chapman  v.  Hiden,  2  P.  &  H.  91. 

Party  Interested  to  ■  Small  Degree  Is  Incompetent.— 
In  an  action  of  debt  against  the  maker  and  prior 
indorsers  of  a  negrotiable  note,  they  pleaded  jointly 
nil  debet  and  usury.  Before  the  trial  the  maker  con- 
fessed a  judfirment,  and  there  was  a  final  judgment 
entered  asrainst  him;  and  the  two  prior  indorsers 
released  him  from  all  liability  to  them.  As  the 
maker  was  liable  to  the  two  last  indorsers  under 
the  statute  (Code.  ch.  148,  sec.  6,  p.  587),  for  B  per  cent 
dama^res  for  any  amount  of  the  debt  they  migrht 
have  to  pay,  he  was  held  not  a  competent  witness 
for  the  defendants  to  prove  usury.  Mills  v.  Central 
Savlnsrs  Bank,  16  Gratt.  94. 

Maker  an  Incompetent  Witness  to  Prove  Usury.— In 
an  action  for  debt  asrainst  the  maker  and  four  in- 
dorsers of  a  neg-otiable  note,  they  pleaded  jointly 
nil  debet  and  usury.  Before  the  trial  the  maker 
confessed  a  judgment,  and  there  was  a  final  judg- 
ment entered  against  him,  and  the  three  indorsers 
released  him  from  all  liability  to  them.  The  maker 
was  held  still  liable  to  the  fourth  indorser,  and  was 
not  a  competent  witness  for  the  defendants  to  prove 
usury.  An  agreement  by  the  plaintiff  not  to  take  a 
judfirment  atrainst  the  last  indorser  unless  he  recov- 
ered afirainst  all,  did  not  release  him  so  as  to  render 
the  maker  a  competent  witness  when  released  by 
the  prior  indorsers.  Hogshead  v.  Baylor,  16  Gratt.  99. 
7.  THE  JUDGMENT. 

Judflrment  against  Some  and  in  Favor  of  Others.- In 
an  action  of  debt  by  the  holder  of  a  nefirotiable  note, 
afirainst  the  maker  and  the  four  Indorsers,  upon  the 
plea  of  usury  by  the  Indorsers,  the  jury  found  that 
the  note  was  indorsed  by  the  first  three  indorsers. 
for  the  accommodation  of  the  maker,  and  was  sold 
by  him  to  the  fourth  indorser,  at  a  usurious  rate  of 
interest;  who  afterwards  and  before  it  became  due, 
indorsed  it  to  the  holder,  for  value.  It  was  held, 
that  upon  this  verdict,  the  court  should  render  a 
judfirment  in  favor  of  the  maker  and  the  first  three 
indorsers,  and  afirainst  the  fourth  indorser,  under 
the  Code,  ch.  177.  sec.  9,  p.  738.  Moffett  v.  Bickle,  21 
Gratt  280. 

An  action  of  debt  was  broufirht  under  the  statute, 
against  the  drawer  and  indorser  of  a  protested  ne- 
firotiable note.    Upon  a  demurrer  by  both  defend- 


ants to  the  evidence  offered  by  the  plaintiff,  in 
which  demurrer  the  plaintiff  joined,  the  conn  gave 
judfirment  afirainst  one  defendant  and  in  favor  of  tbe 
other.    Raine  v.  Rice.  2  P.  &  H.  S29. 

When  Pinal  Judgment  May  Be  Bntered  and  Whea 
Writ  of  Inquiry  Necessary.— A  final  judgment,  whea 
no  plea  is  filed,  may  be  rendered  in  the  office  at 
rules,  for  principal  and  interest  when  the  action  is 
founded  upon  any  instrument  in  wrltlnfir  for  the 
payment  of  an  ascertained  sum  of  money.  But 
where  the  plaintiff  showed  by  a  paper  filed  by  him- 
self, that  the  defendant  was  entitled  to  a  credit  the 
judfirment  ougrht  either  to  have  been  entered  subject 
to  such  credit  or  if  the  plaintiff  refused  to  take 
judfirment  in  that  way,  a  writ  of  inquiry  Bhoold 
have  been  awarded  :  and  where  a  judgment  in 
such  case  was  entered  without  the  allowance  of 
such  credit  and  without  awardingr  a  writof  inqniry, 
this  was  held  reversible  error.  Rees  v.  Conoco- 
cheafiTue  Bank,  5  Rand.  826. 

Discontinuance  as  to  a  Party  Does  Not  Affect  tke 
Validity  of  Jndsmont— A  joint  action  vras  brought 
afirainst  two  partners  as  makers  of  a  negotiable 
note,  and  two  other  parties  as  Indorsers.  One  of 
the  partners  filed  a  plea  of  nil  debet,  which  plea  wa« 
sworn  to.  On  the  motion  of  the  plaintiff's  counsel 
the  cause  was  discontinued  as  to  the  party  so  plead- 
infir.  The  other  parties  not  appearlnfir  judgment 
was  firiven  afirainst  them  by  default  This  judgment 
was  held  to  be  a  valid  judfirment  afirainst  the  other 
parties,  as  the  discontinuance  of  the  action  as  to 
one  of  the  parties  did  not  amount  to  retraxit  A  re- 
traxit can  only  be  entered  by  the  plaintiff  in  penon. 
and  in  open  court  Muse  v.  Farmers*  Bank.  27  Gratt 
262. 

Judfirment  a^nst  Parties  Served  with  Process.— In  a 
joint  action  afirainst  two  makers  and  an  indorser  of 
a  nefirotiable  note,  process  was  served  upon  one  of 
the  makers  and  the  Indorser,  but  was  returned 
again  and  affain  as  to  the  other  maker,  "not  found** 
or  "no  inhabitant**  Upon  a  discontinuance  of  the 
action  as  to  this  maker,  he  was  not  thereby  release<i 
from  his  liability  on  the  note,  and  therefore  the  in- 
dorser was  not  released :  and  the  plaintiff  was 
held  entitled  to  judfirment  airainst  the  indorser  and 
the  maker  who  had  been  duly  summoned.  McVeigh 
V.  Bank  of  Old  Dominion,  26  Gratt  78& 

Confession  of  Judfment— Where  two  persons  were 
indorsers  at  a  bank  for  third  parties  who  are  inaol- 
vent,  and,  for  the  purpose  of  firaininfir  an  extension, 
one  of  the  indorsers  confessed  judfirment  for  the 
whole  amount  for  which  he  was  liable,  the  third 
parties  agreetufir  to  firive  certain  other  collateral 
security  :  and  to  procure  the  other  indorser  to  like- 
wise confess  judgment  neither  of  which  was  done, 
it  was  held  that  the  first  indorser  was  liable  on  his 
confession  of  judfirment,  even  thoufirh  the  bank  had 
promised  to  obtain  judfirment  afirainst  his  coin- 
dorser,  such  promise  being  void.  Kelly  v.  Talia- 
ferro. 82  Va.  801,  6  S.  E.  Rep.  85. 

Office  Judgment  Cannot  Be  Confirmed  without  Writ 
of  Inquiry.— Where  a  joint  action  is  broufirht  against 
the  drawer  and  indorsers  of  a  negotiable  note,  an 
office  judgment  cannot  be  confirmed  acrainst  all,  or 
either  of  the  defendants,  without  a  writ  of  inqniry. 
In  a  suit  ag'ainst  the  drawer  alone,  a  judfirment 
might  be  rendered  afirainst  him  without  the  writ  of 
inquiry,  but  when  he  is  sued  with  the  indorser,  no 
judgment  can  properly  be  eriven  finally  asrainst  him, 
until  a  final  judfirment  is  also  firiven  acrainst  all  of 
the  defendants.  Hatcher  v.  Lrewls,  4  Rand.  158; 
Metcalfe  v.  Battaile.  Gilmer  101. 
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flffaliut  Second  lodorsw  Not  Conclusive 
M  FIrat.  -A  judgment  obtained  affalnst  a  subse- 
Qoent  indorser  is  not  conclusive  against  a  prior 
Indorser;  bat  in  order  to  make  bim  responsible, 
vbere  tbe  subsequent  indorser  has  paid  tbe  debt, 
hisUabUity  mnst  be  fixed  as  though  no  judirment 
had  ever  been  obtained.  When  such  liability  is 
fixed,  a  security  of  tbe  subseqneDt  Indorser  in  a 
fortbcomlnff  bond,  is  entitled  to  be  snbroffated  into 
the  shoes  of  bis  principal  to  the  extent  of  that  lia- 
hillty.   Oonaway  v.  Odbert,  2  W.  Va.  28. 

JadgMent  ncainst  Indorsers  witboatthe  Intervention 
0f  8 Joiy  1«  Error.— A  negotiable  note  is  not  consid- 
ered to  be  a  writing  for  the  payment  of  money  as  to 
the  indorser.  but  it  is  only  a  collateral  contract  to 
pay  it  under  certain  circumstances,  and  judgment 
against  tbe  Indorser  without  the  intervention  of  a 
jary  Is  improper.    Metcalfe  v.  Battaile,  Gilmer  191. 

Void  Jnd^nent— Note  StUI  ■  Valid  Secnrlty.— Though 
the  judgment  upon  a  note  rendered  by  the  court  not 
baring  jurisdiction  of  the  case  is  void,  the  note  is 
still  a  valid  security.    Linn  v.  Carson,  82  Gratt  170. 

8.  RELIEF  IN  EQUITY. 

Wbat  Is  a  Sufficient  Allegation  of  Dishonor  In  BlIL— 
A  charge  in  a  bill  in  equity  that  a  defendant  Indorsed 
certain  notes  and  that  "said  notes  are  filed"  as 
exhibits  witb  tbe  bill,  does  not  make  the  certificates 
of  protest  annexed  to  the  notes  parts  of  the  bill,  and 
»  not  a  sufficient  allegation  of  dishonor  to  charge 
the  indorser.  Tidball  v.  The  Shenandoah  Nat  Bank. 
98  Va.  T68.  37  S.  £.  Rep.  818. 

Notice  of  Dishonor  a  Necessary  Allegation.— In  a  bill 
to  subject  a  decedent's  estate  upon  his  liability  as 
2D  indorser  of  a  negotiable  paper,  notice  of  the 
dishonor  of  the  paper  is  a  necessary  allegation  in 
the  bilL  Tidball  v.  Shenandoah  Nat.  Bank,  96  Va. 
•OR.  87  S.  E.  Bep.  818. 

Parties  Primarily  Liable  Necessary  Parties  In  a  Suit 
•giinst  Indorsers.— In  a  suit  in  equity  to  subject  the 
estate  of  an  indorser,  persons  primarily  bound  on 
the  paper  are  necessary  parties,  as  they  may  have 
defences  unknown  to  the  indorser,  and,  being  first 
liable,  equity  will  not,  except  under  special  circum- 
stances subject  the  estate  of  the  indorser  until  that 
of  his  principal  has  been  exhausted.  Tidball  v.  The 
Shenandoah  Nat.  Bank,  08  Va.  768,  87  S.  E.  Rep.  818: 
Horton  v.  Bond.  88  Gratt.  816. 

ilaker  a  Necessary  Party  to  a  Suit  against  Indorser.— 
And  upon  a  suit  in  equity  to  subject  the  land  of  an 
indorser  to  his  liability  as  an  indorser  upon  a  nego- 
tiable note,  the  maker  of  the  note  is  a  necessary 
party,  and  in  order  to  charge  the  indorser,  it  is 
necessary  to  aver  and  prove  dishonor  by  the  maker, 
and  notice  thereof  to  the  indorser.  Fidelity,  etc., 
Co.  V.  Engleby  (Va.  1901),  87  S.  E.  Rep.  957. 

Assignor  Jlnst  Be  ilade  Party  in  a  BUI  by  Assignee.— 
Where  a  bill  in  equity  asks  relief  for  a  plaintiff  as 
assignee  of  the  rights  of  another,  the  assignor 
most  be  made  a  party  to  the  cause,  and  the  assign- 
ment averred  and  proved,  though  not  denied  in  the 
inswer.    Corbin  v.  Emmerson,  10  Leigh  668. 

Where  a  note  was  sued  on  by  an  alleged  assignee 
which  had  only  been  indorsed  for  collection,  it  was 
held  necessary  to  make  the  alleged  assignor  a  party. 
Lynchburg  Xron  Co.  v.  Tayloe,  79  Va.  671. 

Error  to  Decree  Sale  of  Land  of  Last  Indorser  before 
That  of  Malcer  and  Prior  Indoriers.— On  a  bill  by  a 
judgment  creditor  to  subject  the  land  of  his  debtors 
to  satisfy  a  judgment  against  them  as  makers  and 
Indorsers  of  a  note  whose  liabilities  inter  seae  are 
successive,  it  is  error  for  the  court  to  decree  a  sale 
of  the  lands  of  the  last  indorser  before  resorting  to 


the  lands  of  the  maker  and  prior  indorsers  of  such 
note,  unless  to  require  the  plaintiff  to  exhaust  the 
estates  of  those  debtors,  whose  liabilities  are  prior 
to  the  last  indorser,  will  in  the  opinion  of  the  court 
unduly  delay  the  plaintiff  in  the  collection  of  his 
debt.    Nat.  Bank  v.  Bates,  80  W.  Va.  810. 

No  Adequate  Remedy  at  Law.— A  written  agree- 
ment between  the  maker  and  the  payee  of  a  note, 
in  relation  to  the  contract  in  pursuance  of  which 
the  note  was  made,  having  been  lost  at  the  time  a 
judgment  was  recovered  on  the  note,  and  without 
which  the  maker  had  no  defence  at  law,  it  was  held 
that  equity  had  jurisdiction  of  the  case.  Vathir  v. 
Zanc,  6  Gratt  246. 

Jurisdiction  of  Law  and  Equity  Concurrent  In  Case  of 
Lost  Ittstruments.— Equity  has  jurisdiction  wherever 
a  lost  instrument  is  to  be  set  up,  notwithstanding 
courts  of  law  now  exercise  jurisdiction  in  the  same 
case.  In  such  case,  a  court  of  equity,  having  juris- 
diction for  one  purpose,  will  adjudicate  the  whole 
merits  of  the  cause.  Hall  v.  Wilkinson,  86  W.  Va. 
167.  IS  S.  E.  Rep.  1118. 

Better  Rule  to  Offer  Indemnity  In  tbe  BUI  In  Case  of 
Lost  Note.— Where  a  bill  in  equity  is  filed  setting  up 
a  lost  negotiable  note  and  praying  a  decree  against 
the  maker  and  indorsers  for  the  debt,  while  it 
may  not  be  Indispensable,  it  is  safer,  and  more  In 
conformity  with  what  seems  to  be  a  general  prac- 
tice to  offer  in  the  bill  to  give  the  proper  indemnity 
under  the  direction  of  the  court.  Exch.  Bank  v. 
Morrall,  16  W.  \'a.  646. 

Court  ilust  Decree  Indemnity.— And  in  a  suit  in 
equity  upon  a  lost  negotiable  instrument  where  the 
court  decrees  for  the  debt,  it  is  indispensable  for 
the  court  to  decree  ample  indemnity  for  the  pro- 
tection of  the  makers  and  indorsers  of  such  notes, 
and  each  of  them  decreed  against;  and  the  court 
should  provide  in  its  decree  that  the  plaintiff  shall 
take  no  benefit  thereof  until  such  Indemnity  be 
given.    Exch.  Bank  v.  Morrall,  16  W.  Va.  646. 

Court  May  PIx  Ualrillty  on  Party  First  Responsible. 
—On  a  bill  in  equity  exhibited  by  the  holder  of  a 
promissory  note  against  the  maker,  or  the  Indorsers, 
the  court  may  fix  the  debt  on  the  person  first  re- 
sponsible, in  order  to  avoid  circuity  of  action. 
Chalmers  v.  McMurdo,  6  Munf .  25S. 

Charging  a  Wife's  Separate  Bstate— Joinder  of  Par- 
ties.—Equity  is  the  appropriate  tribunal  for  chang- 
ing a  wife's  separate  estate,  and  an  indorser  on 
her  note  may  be  joined  as  a  party.  And  if  from 
cause  developed  in  the  suit,  the  plaintiff  fails  in  his 
remedy  against  that  estate,  he  may  have  relief  in 
the  same  suit  against  the  indorser.  Walters  v. 
Farmers'  Bank,  76  Va.  12. 

A  Decree  Which  Does  Not  Decide  the  Rights  of  the 
Indorsers  Inter  5ese  Does  Not  Work  an  Estoppel.— in  a 
suit  upon  a  note  against  the  maker  and  indorser.  a 
decree  was  rendered  in  favor  of  the  first  indorser  : 
but  it  not  appearing  upon  the  face  of  the  record,  nor 
by  extrinsic  evidence,  that  the  adjudication  was 
upon  the  merits  and  that  it  decided  the  respective 
rights  of  the  indorsers  as  between  themselves,  it 
was  held,  that  the  surety  of  the  second  indorser, 
who  had  been  compelled  to  pay  the  note,  was  not 
estopped  by  that  adjudication  from  recourse 
against  the  first  indorsei.  Chrlsman  v.  Harman,  20 
Gratt  494. 

flouldlng  the  Decree  to  Fit  the  Particular  Case.— The 
maker  of  a  note  negotiable  at  the  Bank  of  Virginia, 
filed  a  bill  of  injunction  against  the  payee  and  his 
assignee,  on  the  ground  of  an  equity  affecting  the 
payee  only.    It  was  held,  that  the  court  of  equity 
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hayinff  before  it  all  the  parties  concerned,  ousrht 
not  to  discharsre  the  maker  altoffether,  nor  to  turn 
over  the  assignee  to  a  suit  at  law  asrainst  the  payee, 
but  should  decree  asrainst  the  latter  in  the  first  in- 
stance, that  he  should  pay  the  amount  of  the  note 
to  the  assiflrnee.  and  the  costs  at  law :  and  liberty 
should  be  reserved  to  the  assignee  to  apply  to  the 
court  to  dissolve  the  injunction  as  to  the  maker  for 
so  much  of  the  said  debt  as  he  miffht  not  be  able  to 
recover  from  the  payee  ;  in  which  case  a  decree 
ouiTht  also  to  be  rendered  in  favor  of  the  maker 
asrainst  the  said  payee,  for  so  much  thereof  as  he 
miflrht  be  compelled  to  pay  out  as  aforesaid.  And 
the  decree  should  further  direct  that  the  action  at 
law  in  favor  of  the  assisrnee  against  the  payee  if 
any  be  pending,  be  perpetually  enjoined,  except  as 
to  costs.  In  such  case,  the  payee  should  pay  to  both 
the  other  parties,  their  costs  in  chancery,  and  in 
the  court  of  appeals,  upon  a  bill  taken  by  himself 
and  the  assignee  in  the  decision  of  which,  both  the 
other  parties  substantially  prevailed.  McNiel  v. 
Baird.  6  Munf .  316. 

Jurisdictional  Amount  of  Afypellate  Court  in  Injunc- 
tion Cases.— The  amount  in  controverby  on  an  appeal 
from  a  decree  pei-petually  enjoininsr  a  sale  under  a 
deed  of  trust  sriven  to  secure  notes  amounting  to 
$500,  from  which  a  usurious  discount  of  162  has  been 
deducted,  is  the  whole  sum  secured,  and  the  court 
of  appeals  has  jurisdiction  of  the  case.  Schmelz  v. 
Rix,  95  Va.  500,  28  S.  E.  Rep.  800. 

Cancellation  of  Note  Olven  by  Incompetent  Party.— A 
court  of  equity  has  power  to  decree  the  delivery  up 
and  cancellation  of  a  promissory  note  sriven  by  an 
old  man  who  is  clearly  shown  to  be  mentally  incap- 
able of  transactinir  such  business.  Hlett  v.  Shull, 
86  W.  Va.  568,  15  S.  E.  Rep.  146. 

Indorsers  Rlf  lit  to  Pile  a  BUI  Quia  Timet— Where 
the  holder  of  a  note  has  recovered  a  judflrment 
asrainst  the  maker  and  the  two  indorsers  and  has 
issued  execution  on  such  judgment,  the  second  and 
last  indorser  has  not  the  risrht  as  a  matter  of  course 
to  file  a  bill  Quia  timet  asklnsT  a  court  of  equity  to 
compel  the  payment  of  this  judsrment  out  of  the 
sale  of  the  real  estate  of  the  maker  and  first  in- 
dorser. simply  because  he  allesres  that  he  is  afraid 
that  his  own  real  estate  may  be  subjected  to  the 
payment  of  the  judsrment.  Watson  v.  Wiffffinton, 
28  W.  Va.  583. 

In  Call  V.  Scott,  4  Call  402,  the  drawer  of  a  bill  of 
exchansre  srave  a  mortgage  to.lndemnif  y  an  indorser 
asrainst  future  liability,  and  the  indorser  was  al- 
lowed to  brinff  a  bill  quia  timet  against  the  represen- 
tative of  tbe  drawer  to  foreclose  the  mortgage  and 
pay  the  whole  of  the  bill  of  exchange. 


633         *Galt'8  Ex'or  &  als.  v.  Swain. 

January  Term,  1858,  Richmond. 

[60  Am.  Dec.  811.] 

(Absent  Dakiel,  J.*) 

I.  Subscriptions— May  Be  CondltlonaL— A  subscription 
of  money  for  the  accomplishment  of  an  object, 
like  any  other  promise  or  offer,  may  be  conditional. 
If  particular  terms  are  prescribed  in  the  subscrip- 
tion paper,  these  terms  are  in  themselves  condi- 
tions, which  must  be  complied  with  before  the 
subscription  Is  binding. 

3.  Same— What  Necessary  to  Hake  Binding.— To  make 

*He  was  related  to  some  of  the  parties. 


a  subscription  binding,  it  must  be  acceded  to.  aod 
the  party  must  be  apprised  that  his  offer  is 
accepted,  and  this  must  be  done  in  a  reasonable 
time. 

3.  Same— Consideration  Necessary.— A  subscription. 
like  any  other  promise  or  oifer,  requires  a  consid- 
eration to  support  it,  either  of  profit  to  the  party 
making  it,  or  of  loss  to  the  other  party. 

4.  Same— When  Subscriber  Bound.— if  a  subscription 
be  acceded  to  on  the  terms  In  which  It  is  made, 
and  labor  or  money  is  expended  on  the  faith 
thereof,  the  party  making  the  subscription  is 
bound  thereby. 

This  was  a  bill  filed  in   1824   in    the    late 
Chancery  court  in  Richmond,  by  I^evi  Swain 
against  a  number  of   parties  as  subscribers 
to  a  scheme   for   building    a    church.     The 
plain  ti£P  alleged  that  he  had  been  employed 
by    some  of  them  on  behalf  of   themselves 
and  others  to  do  the  carpenters'  work  of  the 
building;  that    he    had   proceeded   to   do  a 
large  quantity  of  work,  and  they  had  failed 
to  pay  him ;  and  he  charged  that  a  number 
of   the   subscribers   had   failed   to  pay   up 
their    subscriptions.      Among     these,     he 
charged,    were   Gait,    Nicholas  and    Scott. 
Several    of    the   parties    answered,   saying 
that  they  had  paid  up  the  amount'  they  had 
subscribed,  and  that  by  the  contract   with 
the  plainti£f  there  was  to  be   no  per- 
634      sonai  liability  further  than  for  *their 
subscription.      The  defendants  above 
named    answered,  denying    that  they  were 
liable.     The  grounds  taken  by  them  and  the 
facts   of   the  case  are  stated  in  the  opinion 
of  Judge  Samuels.     Upon   the   second  con- 
tract referred  to  in  the   opinion,  the   plain- 
tiff had  been  paid  at  the  commencement  of 
the  suit,  all  but  about  200  dollars,  which  was 
paid   in   the   progress  of  the    cause.     The 
court  below  decreed  in  favor  of  the  plaintiff 
against  Gait's  executor,  Nicholas  and  Scott. 
Whereupon  they  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Rhodes,  for  the  appellants. 
Macfarland,  for  the  appellee. 

SAMUELS,  J.  The  case  between  the 
parties  before  the  court  on  this  appeal  is 
this :  The  appellee,  by  suit  in  chancery  in 
the  court  below,  sought  to  recover  of  the 
appellants  respectively,  several  sums  of 
money,  alleged  to  have  been  subscribed  for 
the  purpose  of  building  a  church.  It  is  al- 
leged in  the  bill  that  a  number  of  individ- 
uals, including  the  appellants  Scott  and 
Nichols,  and  the  testator  of  the  appellant 
Gait,  associated  themselves  together  and 
agreed  to  subscribe  certain  sums  of  money* 
whinh  were  placed  on  a  list  opposite  their  re- 
spective names,  for  the  purpose  of  building  a 
church.  It  is  not  alleged,  however,  that  the 
subscriptions  or  promises  were  made  to 
Swain :  Nor  is  it  alleged  to  whom  or  at  what 
time  they  were  made.  The  bill  states  that 
complainant  was  informed  (without  assert- 
ing the  fact)  that  the  persons  associated 
selected  certain  individuals  to  make  the  nec- 
essary contracts,  and  to  do  what  was  req- 
uisite for  the  building  of  the  church.  It 
charges  that   a  lot  of  ground  was  purchased 
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for  the  site  of  the  building,  and  that  certain 
individuals  named  in  the  bill,  on  behalf  of 
themselves   and  other  subscribers  to 
62S      the  scheme,  entered  *into  a   contract 
with   complainant  for  the  carpenters' 
work,  and  materials  necessary  to   complete 
the    church ;  which    contract,    after    being 
partly    performed  by   complainant,   he  was 
compelled    to   abandon   by    the   default   of 
the  parties  contracted  with.     It  further  al- 
leges that  another  contract  was  afterwards 
made  by  complainant  with  another  individ- 
ual,   acting     for   himself  and    others,    for 
finishing  the  work  at  a  certain   price;  that 
the  work  was  finished,  but  the  price  not  paid. 
The  defendants  in  their  answers  put   the 
plaintiff  on    proof  of  the  ca^  as  alleged  in 
the    bill.       The   plaintiff  offered  no    proof 
whatever.     The  case  must  be  decided  upon 
the  admissions  in  the  answers.     The  defend- 
ants   admit   that    they   did   subscribe   cer- 
tain amounts  to  be  expended  in  the  erection 
of    the   church.     That   these   subscriptions 
were  not  made   to  complainant    Swain,  but 
to   others;    that    certain    terms  or    condi- 
tions attended  the  subscriptions;  that  these 
terms  were  never  complied   with ;  that   the 
offers   contained  in  the  subscriptions   were 
not  accepted  within  a  reasonable  time,  and 
if  accepted  at  all,  it  was  without  the  knowl- 
edge of  the  defendants.     That  any  contract 
which  may  have  been  made  with  complain- 
ant was  without  their  authority,  and  they 
deny  that  it  binds  them. 

On  the   facts  stated   in    the   answers,    it 
must  be  held  that  a    subscription,  like  any 
other  promise  or  offer,  may  be  conditional. 
If  particular  terms  are   prescribed,    these 
terms  in  themselves  are   conditions    which 
must  be  complied  with  before  the  subscrip- 
tion is  binding.     To  make  such  subscription 
binding    it   must    be   acceded   to,    as    any 
other  promise  or  offer,    and   the   party   ap- 
prised that   his  offer  is  accepted ;  and   this 
most    be   done   in    a   reasonable    time.     A 
subscription,    like  any    other    promise   or 
offer,  requires  a  consideration  to  support  it, 
either   of  profit  to  the   party   promising  or 
of  loss  to  the  other  party.     If  a  sub- 
636      scription  be  acceded  *to  on  the  terms 
in    which    it  is   made,   and  labor  or 
money  is   expended   on   the   faith    thereof, 
the  party  making  the  subscription  is  bound 
thereby.     Story  on  Contracts,    {   453.     For 
these   reasons  I  am  of  opinion    to  reverse 
the  decree  and  dismiss  the   bill  as    to   the 
appellants.     It  would  be  improper  to  express 
any  opinion  on  the  questions  between  com- 
plainant and  other  defendants,    not  parties 
to  the  appeal. 

AI4LKN  and  I/JB/E,  Js.,  concurred  in   the 
opinion  of  Samuels,  J. 

MONCURE:,  J.,  dissented. 

Decree  reversed. 


637  *Morri8  v.  Morris. 

January  Term,  1858.  Richmond. 
AfMtftloB*— Award  Affirming  •  Prior  Award— Con- 

*ArMtr«tloi»— When  Court   Can  Examine  Bvldence 
before  Arbitrators.— The  court  can  look  into  the  testi- 


cluslveness  of— Case  at  Bar.— A  bill  is  filed  to  set 
aside  an  award  on  the  ground  of  mistake,  misbe- 
havior and  cormptlon  in  the  arbitrators.  The 
defendant  answers,  denying  all  the  Grroands  re- 
lied on  by  the  plaintiff,  and  insistinsr  upon  the 
ralldity  of  the  award;  and  each  party  takes 
testimony  to  sustain  his  case.  They  then,  by  an 
order  of  court,  submit  the  cause  to  the  award  of 
another  arbitrator,  who  is  to  decide  it  upon  the 
pleading-s  and  proofs  then  in  the  cause  without 
further  testimony,  except  that  if  he  is  at  a  loss 
on  any  point,  or  the  counsel  should  certify  that  the 
examination  of  any  witness  was  indispensable 
to  havinff  justice  done  to  the  party,  such  wit- 
ness shall  be  examined  by  the  arbitrator  in  pres- 
ence of  one  counsel  on  each  side  and  ao  other 
person.  The  award  is  to  be  returned  by  a  time 
certain;  and  if  no  award  is  made  or  if  made  shall 
not  be  held  to  be  a  final  determination  of  the  cause, 
then  the  parties  to  stand  in  their  present  condi- 
tion, and  the  defendant  to  be  at  liberty  to  have 
the  same  benefit  of  the  award  as  he  then  had. 
The  arbitrator  made  his  award  afllrmlnff  the 
former  award,  and  takinsr  that  as  the  basis  of  his 
settlement,  srolnff  on  to  state  a  further  account 
of  matters  embraced  in  the  submission.  Held: 
The  order  of  the  court  submitted  the  validity 
of  the  first  award  to  the  arbitrator  and  his  de- 
cision is  conclusive  upon  it 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Orange  county,  by  George  Morris, 
against  Tandy  G.  Morris,  to  set  aside  an 
award.  In  the  progress  of  the  cause,  it  was 
submitted  to  arbitration  again,  and  the 
award  was  to  be  entered  as  the  decree  of  the 
court.  The  award  was  made  and  there  was 
a  decree  upon  it :  From  which  decree  George 
Morris  applied  to  this  court  for  an  appeal, 
which  was  allowed.  The  case  is  fully  stated 
in  the  opinion  of  Judge  Allen. 

Lyons,  for  the  appellant. 

Patton,  for  the  appellee. 

638  *AI^I^EN,  J.  On  the  21st  day  of 
January  1842  Greorge  Morris  and 
his  son  Tandy  G.  Morris,  entered  into 
an  agreement  which  recited  that  George 
Moms  had  put  into  the  hands  of  T.  G. 
Morris  certain  bonds,  one  on  Garland  Bal- 
lard for  3067  dollars  26  cents,  one  on  Lewis 
Collins  for  1131  dollars  74  cents,  and  one  on 
Mordecai  Collins  for  718  dollars  48  cents, 
all  of  which  bonds  were  to  be  accounted  for 
to  the  said  G.  Morris,  in  the  way  which 
the  parties  would  state ;  and  to  prevent  any 
difficulty  between  father  and  son,  they 
agreed  to  refer  the  matter  of  payment   of 

mony,  which  was  before  the  arbitrators,  for  the  pur- 
pose of  determininff  from  such  evidence  and  other 
circumstances,  whether  the  errors  were  so  ffross  or 
palpable  as  to  show  fraud,  corruption,  or  ffross  mis- 
conduct in  the  arbitrators,  but  not  to  correct  any 
error  of  judgment  into  which,  in  the  view  of  the 
court,  the  arbitrators  may  have  innocently  fallen. 
For  this  proposition,  see  the  principal  case  cited  in 
Borlnff  V.  Borinff,  8  W.  Va.  803;  Fluharty  v. 
Beatty,  22  W.  Va.  706;  Tennant  v.  Divine,  24  W. 
Va.  896.  See  monographic  note  on  "Arbitration 
and  Award"  appended  to  Bassett  v.  Cunningham,  0 
GratL  684. 
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said  bonds,  and  all  other  matters  with  re- 
e-ard  to  money  transactions  between  them 
(making  no  exceptions  as  to  dates)  to  the 
award  of  two  arbitrators,  who,  if  they  could 
not  ag-ree,  were  authorized  to  select  an 
umpire.  The  arbitrators  entered  upon  the 
enquiry  submitted  to  them,  and  not  being 
able  to  agree  upon  all  the  matters  in  contro- 
versy before  them,  they  selected  an  um- 
pire ;  and  an  award  was  made  on  the  28th  I 
January  1842,  and  signed  by  the  two  arbi- 
trators and  the  umpire.  By  this  award,  the 
arbitrators  and  umpire,  after  reciting  that 
they  had  been  appointed  to  determine  some 
differences  between  the  said  George  and 
Tandy  Morris,  touching  claims  which 
George  Morris  had  against  his  son  on  ac- 
count of  certain  bonds  assigned  by  George 
to  Tandy,  and  claims  of  Tandy  against  his 
father  on  account  of  moneys  due  for  services 
rendered,  and  articles  furnished  and  moneys 
paid  and  advanced  by  Tandy  to  and  for  his 
father,  decided  that  Tandy  was  entitled  to 
and  should  receive  from  his  father  the  sum 
of  1726  dollars  81  cents,  with  interest  from 
the  date  of  the  award  until  paid. 

On  the  23d  of  June  1842,  George  Morris  filed 
a  bill  of  injunction  in  the  Circuit  court  of 
Orange,  in  which  he  alleged  that  being  old 
and  infirm,  and  confiding  in  his  son  Tandy, 
he  assigned  him  a  bond  on  Mordecai  Col- 
lins. That  the  bond  was  assigned  for 
639  reasons  set  *forth  in  the  bill,  but  with 
an  express  agreement  that  Tandy  was 
to  collect  the  same  and  pay  over  the  money 
to  him,  deducting  his  costs  and  charges. 
That  his  son  had  recovered  a  judgment  on 
the  bond  and  issued  execution :  That  learn- 
ing that  Tandy  claimed  the  judgment  as  his 
own,  he  required  him  to  retransfer  it,  but 
to  his  surprise,  Tandy  refused  to  do  so, 
alleging  he  had  purchased  the  bond.  After 
some  other  details  in  relation  to  this  bond, 
not  material  to  be  set  forth,  the  bill  prayed 
for  an  injunction  to  restrain  his  son  from 
collecting  the  money,  and  for  general  relief. 

Tandy  G.  Morris  answered,  denying  that 
the  bond  was  placed  in  his  hands  for  collec- 
tion only,  but  on  the  contrary,  alleging 
that  it  was  assifirned  to  him  for  a  valuable 
consideration  paid  to  his  father.  On  the 
18th  November  1842,  the  cause  being  heard 
on  a  motion  to  dissolve,  the  injunction  was 
dissolved.  The  claim  set  up  to  the  bond  on 
Mordecai  Collins,  was  the  only  claim  pre- 
ferred in  this  bill.  It  was  one  of  the  bonds 
recited  in  the  articles  of  submission  of  the 
2l8t  January  1842,  and  had  been  passed  upon 
by  the  award  of  the  28th  of  January.  Yet, 
for  some  cause  unexplained  in  the  record, 
neither  in  the  bill  nor  answer  was  any  al- 
lusion made  to  the  award. 

After  the  dissolution  of  the  injunction 
the  appellant  filed  an  amended  bill,  in 
which  he  gives  a  full  and  detailed  statement 
of  the  controversy  with  his  son,  growing 
out  of  the  assignment  of  the  three  bonds  de- 
scribed in  the  articles  of  submission  before 
referred  to.  He  avers  that  at  the  time  of 
making  the  assignment  he  took  from  his 
son  an  acknowledgment  in  writing,  to  the 
effect    that  he  was  to  account   for   all    the 


money  received  on  the  bonds,  and  besides 
such  acknowledgment,  a  written  promise 
that  he  would  when  required  give  adequate 
security  to  pay  what  might  come  into  his 
hands  as  the  ostensible  assignee  of  the 
bonds.    The  bill  further  details  the  cir- 

640  cumstances  which  he  thinks  ^justifies 
him  in  charging  his  son  with  having- 

purloined  the  said  acknowledgment  and 
promise  in  writing;  sets  forth  the  diffi- 
culties  to  which  the  loss  of  such  testimony 
subjected  him,  the  proposition  of  his  son 
to  arbitrate  the  controversy,  and  his  reluc- 
tant assent  to  such  arbitration,  the  circnm- 
stances  attending  the  preparation  of  the 
submission  bond,  the  proceedings  of  the 
arbitrators  and  umpire  and  their  award,  an 
ofBce  copy  of  which  was  filed  with  and 
prayed  to  be  taken  as  part  of  the  bill.  The 
bill  then  avers  that  Tandy  G.  Morris  found- 
ing himself  upon  the  decision  in  his  favor, 
had  ever  since  claimed  to  be  absolutely  en- 
titled to  the  bond  on  Mordecai  Collins  in 
dispute,  besides  claiming  the  large  sum 
awarded  to  him,  without  venturing  however 
to  sue  for  it:  and  avers  that  it  is  obvions 
that  as  long  as  the  award  shall  stand  in 
force,  it  will  afford  his  son  sufficient  pre- 
text for  claiming  the  amount  of  the  bond  of 
M.  Collins  as  his  own  property,  and  will  be 
an  insuperable  barrier  to  his  obtaining  re- 
lief in  respect  to  that  debt  which  he  was 
seeking  to  recover  by  his  original  and 
amended  bill.  It  then  proceeds  to  set  forth 
his  various  objections  to  the  award,  alleg- 
ing that  the  arbitrators  and  umpire  mis- 
construed the  terms  of  the  submission  by 
going  into  an  investigation  of  claims  for 
services  and  other  matters  not  having  regard 
to  the  money  transactions  of  the  parties,  and 
that  the  arbitrators  were  guilty  of  numerous 
other  acts,  which  are  elaborately  detailed,  of 
the  grossest  irregularity.  That  their  pro- 
ceedings evinced  gross  partiality  to  his  ad- 
versary, and  that  the  arbitrator  and  umpire 
who  concurred  in  the  award,  were  guilty  of 
corruption.  He  therefore  prays  for  the 
reasons  assigned,  that  the  award  should  be 
set  aside  and  the  copy  delivered  to  T.  G. 
Morris  brought  into  court  and  canceled,  and 
his  right  to  the  bond  of  Mordecai  Collins 
be  vindicated;  and  to  save  further  litiga- 
tion, that  his  right  to  the  proceeds  of  the 
other   two  bonds,    one  on  I^ewis  Col- 

641  lins,  the  other  oh  ^Ballard,  should 
also  be  vindicated.  And  the  bill  con- 
cludes with  prayers  for  an  account  of  the 
proceeds  of  said  bonds,  and  for  general 
relief. 

The  appellee  in  his  answer,  after  re- 
sponding to  the  various  allegations  of  the 
appellant  in  regard  to  their  dealings  and 
controversy,  which  it  is  unnecessary  in  my 
view  of  this  case  further  to  notice,  comes 
to  that  portion  of  the  amended  bill  which 
seeks  to  impeach  the  award,  and  avers  that 
the  proposal  to  arbitrate  came  from  his 
father ;  insists  upon  the  awards  being  with- 
in the  terms  of  the  submission,  and  that 
everything  decided  by  the  award  was  con- 
templated and  intended  as  the  subject  of 
reference   by   both  parties  from    the  time 
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of  the  submission  down  to  the  moment  when 
the  award  was  made.  He  denies  that  either 
the  arbitrators  or  umpire  acted  irreg-ularly 
or  against  the  rules  of  law,  or  showed  any 
partiality  to  the  appellee,  or  were  guilty  of 
any  corruption ;  and  he  insists  that  the 
award  is  right  in  all  its  parts,  was  rightly 
made  up  and  announced;  denies  that  it 
can  be  opened  or  reinvestigated ;  maintains 
that  it  ruled  and  controlled  the  rights  of 
the  parties  in  the  premises ;  and  claimed 
the  full  benefit  of  it. 

The  parties  being  thus  at  issue  upon  the 
validity    of  this  award,    proceeded  to  take 
their  testimony,  some  of  it  tending  to  prove 
and  disprove  the  allegations  of  misconduct 
and  fraud  and  forgery,  reciprocally  charged 
by  the  father  against  the  son  and  the  son 
against    the   father ;  and  much   of  the  evi- 
dence   tending   to    sustain    and  repel    the 
charges  of  irregularities,  misbehavior,  par- 
tiality and  corruption   on   the   part  of  the 
arbitrators     and    umpire.    In    this    condi- 
tion of  the  cause,  an  order  was  entered  on 
the  4th  of  May  1844,  by  the  consent  of  the 
parties,  referring  the  cause   to   Charles   S. 
Jones,  whose  award   should  be   final,    and 
should  be  made  the  decree  of  the  court.     The 
arbitrator     was      to      govern    himself    by 
the  following   principles,    agreed   on 
642     *between  the  parties :  He  was  to  make 
up   his  award    upon    the   pleadings, 
papers  and  evidence  then  filed  in  the  cause, 
without  further  testimony,  and  without  the 
interference  of   parties  or   others,    except 
that  if  the   arbitrator  should  be  at  a    loss 
upon  any  point,  or  the  counsel  should  cer- 
tify that   the   examination   of  any   witness 
was  indipensable  to  having  justice  done  to 
the  party,  the   arbitrator  should   examine 
such  witness  in  the  presence  of  one    of  the 
coansel  on  each  side  and  of  no  other  person. 
The  order  contained  a  provision   for  argu- 
ments, directed  the   award  should   be   com- 
pleted and  filed  at  least  one  month   before 
the  next  term  of  the  court,   unless  the  par- 
ties should    agree  in  writing  to  prolong  the 
time ;  and  further  provided  that  if  the  arbi- 
trator failed  to  render  an  award  within  the 
time  and  in    the  manner  prescribed,   or  if 
he  should  render  one,  and  such  award  should 
not  for  any  reason  be  a  final  determination 
of  the  cause,  then  the  parties  were  to  stand 
in  all  respects  precisely  as  they  then  stood, 
and  in  the  same  plight  and  condition ;  and 
the  said  Tandy  6.  Morris  should  be  at  lib- 
erty to  insist  on  any  objections  to  the  juris- 
diction  of   the    court  or  the    frame  of   the 
bill,  and  have  the  same  benefit  of  the  award 
referred  to  in  the  bill,    as  he   then   might 
have,  so  that  the  order  in   the   event   sup- 
posed should  have  no  influence  on  the  cause 
or  the  respective    positions  of  the  parties 
in  reference    thereto,    but    should    be   re- 
garded as  a  nonentity.     And  here  it   may 
be  as  well,  before  tracing  the  history  of  the 
case  farther,  to  enquire   what   was  the  ex- 
tent of  the  submission  to  this  arbitrator  as 
contained  in  the  order  of  the    court.     The 
original  bill  merely  claimed  the  amount  of 
the  Mordecai  Collins  bond,  and   was  silent 
as  to  the  award ;  nor  did    the  answer  set   it 


up  in  bar  of  the  claim.  But  the  amended 
bill  brought  the  whole  subject  of  contro- 
versy before  the  court.  The  bond  on  Mor- 
decai Collins  and  two  other  bonds,  are  the 
bonds  named  in  the  submission  of  the 
21st  January  1842,  the  matter  of  pay-* 

643  ment  *of  which  they  agreed  to  refer. 
The  arbitrators  in  their  award  de- 
scribe the  claim  of  George  Morris  upon 
which  they  were  acting,  as  a  claim  on  ac- 
count of  certain  bonds  assigned  by  George 
Morris  to  his  son ;  and  upon  this  claim  on 
the  one  side,  with  the  rebutting  claims  on 
the  other,  they  proceeded  to  act,  and  their 
award,  if  valid,  finally  disposed  of  the 
claims  on  both  sides,  by  deciding  that 
Tandy  G.  Morris  was  entitled  to  a  certain 
sum  which  they  awarded  to  him.  The  ap- 
pellant therefore  truly  stated  in  the  amended 
bill  filed  by  him  that  it  was  obvious  as  long 
as  the  award  should  stand  in  force  it  would 
interpose  an  insuperable  barrier  to  his  ob- 
taining any  relief  in  respect  to  the  bond  on 
Mordecai  Collins  or  either  of  the  other 
bonds.  His  claim  to  the  proceeds  of  these 
bonds  had  been  passed  upon  by  the  arbitra- 
tors. It  was  res  adjudicata,  and  could  never 
be  revived  whilst  the  award  continued  in 
force.  The  validity  of  the  award  became, 
therefore,  the  main  subject  of  controversy 
in  the  cause.  No  other  question  involved 
could  be  looked  into  until  it  was  determined 
whether  the  award  should  stand.  The  ap- 
pellee in  his  answer  maintained  its  valid- 
ity, claimed  the  benefit  of  it,  denied  the 
right  of  the  appellant  to  go  behind  it, 
and  insisted  upon  it  as  controlling  the 
rights  of  the  parties  involved  in  that  suit. 
This  was  the  issue  made  up  by  the  plead- 
ings, and  to  this  issue  the  testimony  was 
mainly  directed.  In  this  state  of  things 
the  parties,  by  a  consent  order,  referred 
the  cause  to  an  arbitrator,  whose  award 
was  to  be  final  and  to  be  made  the  decree 
of  the  court.  What  did  they  refer  by  this 
order?  The  cause  as  it  then  stood.  And 
what  question  was  involved  in  the  cause? 
The  pleadings  which  have  been  referred 
to  show  that  the  main,  and  until  determined 
only  way  or  the  other,  the  sole  question 
was  the  validity  of  the  award.  To  leave  no 
doubt  as  to  their  intent,  they   declare   that 

he  is  to   make  up   his  award  on    the 

644  pleadings,  ^papers  and  evidence  then 
filed  in  the  cause.     The  issue   by   the 

pleadings  was  as  to  the  validity  of  the 
award ;  the  prayer  of  the  bill  was  to  have 
it  set  aside  and  canceled ;  the  award  was  a 
paper  in  the  cause,  and  the  evidence  on 
each  side  was  mainly  directed  to  the  issue 
thus  made  up  by  the  pleadings.  The  arbi- 
trator stood  in  the  place  of  the  court.  He 
was  the  substituted  and  selected  judge  of 
the  parties  to  decide  that  cause  upon  all  the 
issues  of  law  and  fact  raised  by  the  plead* 
ings;  and  a  judge  whose  decision  was  to 
be  final.  It  could  not  be  pretended  that, 
upon  the  issues  as  made  by  the  plead- 
ings in  the  cause,  the  court,  if  the  case 
had  been  submitted  for  hearing,  would 
not  have  been  constrained  to  consider  first; 
whether   the  award  was  or   was   not   valid. 
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If  valid,  upon  the  concession  of  the  appel- 
lant in  his  bill,  it  barred  all  further  relief. 
In  like  manner  the  main  question  submitted 
to  the  arbitrator  was  as  to  the  validity  of 
the  award;  and  it  was  as  competent  for 
him,  as  it  would  have  been  for  the  court  in 
the  case  supposed,  to  have  rendered  his 
award  confirming  the  former  award.  The 
parties  in  submitting  a  cause  upon  plead- 
ings and  proofs,  raising  principally 
the  question  whether  an  award  was  or 
was  not  valid,  cannot  be  supposed  to 
have  intended  to  set  aside  the  award  en- 
tirely with  a  view  to  an  enquiry  into  all 
the  matters  embraced  in  that  award.  That 
they  did  not  so  intend  in  this  case  is 
made  more  manifest  from  the  fact  that 
they  supposed  it  possible  the  arbitrator 
might  decide  on  the  pleadings,  papers  and 
evidence  then  in  the  cause  without  further 
testimony.  Provision,  it  is  true,  was  made 
for  further  testimony,  but  he  could,  accord- 
ing to  the  terms  of  the  submission,  have 
acted  finally  on  the  case  as  it  then  stood. 
Yet  the  evidence  in  regard  to  some  of  the 
accounts  acted  upon  by  the  arbitrators,  and 
the  vouchers  in  respect  to  most  of  the  items 
contained    in    the    statement  furnished  by 

the  first  arbitrators,  were  not  then 
645      and  have  *not  since  been  filed  or  placed 

in  the  record.  If  the  last  arbitrator 
had  supposed  any  of  the  allegations  going 
to  the  validity  of  the  whole  award  were  sus- 
tained, and  the  award  should  be  set  aside 
entirely,  this  evidence  and  these  vouchers 
would  have  been  necessary  to  enable  him  to 
make  out  a  new  award  upo^  all  the  matters 
in  controversy  between  the  parties.  The 
provision  in  the  latter  part  of  the  order  that 
it  should  be  regarded  as  a  nonentity  in  case 
no  award,  or  one  which  did  not  finally  de- 
termine the  controversy,  was  made  in  the 
time  and  manner  prescribed,  does  not 
change  the  construction  of  so  much  of  the 
order  as  pointed  out  the  duty  of  and  con- 
ferred authority  on  the  arbitrator.  The 
reservation  of  the  right  to  have  the  same 
benefit  of  the  award  as  if  no  such  reference 
had  been  made,  so  far  from  showing  an 
intention  to  abrogate  the  award  for  the 
purposes  of  the  reference,  indicates  a 
determination  to  insist  upon  it  under  all 
circumstances;  before  the  arbitrator  if  he 
acted,  if  not,  before  the  court. 

Considering  the  submission,  then,  as 
leaving  the  award  in  full  force,  and  author- 
izing the  arbitrator  to  determine  upon  its 
validity  in  whole  or  in  part,  it  becomes 
necessary  to  ascertain  from  the  face  of  his 
award,  how  he  has  construed  his  authority. 
The  arbitrator  states  in  this  award  that  he 
had  examined  the  bond  of  submission  to  the 
first  arbitrators,  the  award  of  the  arbitrators 
and  umpire,  the  bills  and  answers,  plead- 
ings of  counsel  and  depositions  to  annul  the 
award  on  one  side  and  support  it  on  the 
other;  and  after  mature  deliberation,  he  had 
come  to  the  conclusion  that  there  was  no 
testimony  in  the  cause  to  prevent  the  award 
from  being  the  basis  of  his  statements.  He 
therefore  adopted  it,  and  charged  the  appel- 
lant with  the  amount,  subject  to  a  deduction 


for  certain  errors  and  omissions,  which  he 

proceeds  to  make,  and  ascertains  the  balance 

against  the  appellant  by  this  mode  of 

646  proceedings  to  be  *951  dollars  81  cents, 
which,     with     interest,     he  'awards 

against  him.  He  further  awarded  that 
Tandy  G.  Morris  should  assign  to  the  ap- 
pellant without  recourse  to  him,  a  bond 
taken  from  Ballard  for  the  alleged  balance 
of  his  debt,  a  matter  embraced  in  the  con- 
troversy as  raised  by  the  amended  bill,  but 
not  comprehended  in  the  first  award.  It 
thus  appears  from  the  face  of  the  award, 
that  the  arbitrator  supposed  that  the  prin- 
cipal matter  referred  to  him  was  the  valid- 
ity of  the  award  impeached  by  the  amended 
bill.  He  states  that  he  had  carefully  ex- 
amined the  submission,  pleadings  and  evi- 
dence to  annul  it  on  one  side  and  support  it 
on  the  other.  There  is  nothing  to  show 
that  he  took  up  the  claims  of  the  parties  as 
a  new  question,  and  it  is  manifest  he  did 
not ;  for  the  first  arbitrators  made  up  their 
award  from  the  statements  of  the  parties  and 
the  vouchers  laid  before  them.  There  is  no 
evidence  in  the  record  of  those  statements 
in  respect  to  the  items  of  charge  on  either 
side,  nor  were  the  vouchers  exhibited  to  the 
last  arbitrator.  If  we  could  look  beyond  the 
award  to  the  deposition  of  the  arbitrator, 
he  states  that  he  considered  the  first  award 
binding  on  the  parties  on  its  face,  but  that 
they  had  a  right  to  change  it  by  any  addi- 
tional testimony,  or  by  showing  any  error 
on  its  face,  and  so  far  as  it  appeared  on  its 
face  or  was  shown  by  testimony  to  be  in- 
correct, he  corrected  it. 

Considering  for  the  reasons  already  given, 
that  it  was  the  duty  of  the  arbitrator,  as  it 
would  have  been  of  the  court  to  which  he 
was  substituted,  first  to  determine  whether 
the  award  had  been  successfully  impeached 
upon  any  of  the  issues  made  by  the  plead- 
ings or  the  proof,  that  the  want  of  author- 
ity, the  irregularity,  the  partiality,  the 
corruption  of  the  arbitrators,  were  questions 
he  had  to  pass  upon,  it  seems  to  me  the 
arbitrator  did  not  misconstrue  or  exceed  his 
authority  in  deciding  upon  the  conduct  of 
the  first  arbitrators ;  and  if  he  thought 

647  the  award  could  not  be  impeached  *for 
any  of  the  causes  alleged  in  the  plead- 
ings or  made  out  by  the  evidence,  it  was 
competent  for  him  to  adopt  it  as  the  basis 
of  his  award.  This  it  appears  i^m  the 
face  of  the  award  he  has  done,  and  from 
his  decision  on  the  questions  submitted  to 
him,  there  is  no  appeal.  Where  the  submis- 
sion clearly  shows,  as  I  think  it  does  in 
this  case,  that  the  whole  matter  in  contro- 
versy, and  every  question  of  law  and  fact 
arising  in  the  cause  was  left  to  the  arbitra- 
tor, who  was  substituted  to  the  place  of  the 
court,  and  whose  decision  was  to  be  final; 
and  the  arbitrator,  without  referring  any 
question  to  the  consideration  of  the  coart, 
makes  a  general  award  deciding  the  ques- 
tions submitted  to  him,  the  award  is  conclu- 
sive. The  rule  of  law  and  equity  requires 
that  the  reasons  for  setting  aside  an  award 
must  appear  on  the  face  of  it ;  or  there  must 
be  misbehavior  or  corruption  in  thearbitra- 
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ton,  or  some  palpable  mistake.  Though 
the  conrt  upon  a  review  of  the  facts  might 
arrive  at  a  different  conclusion  from  the 
arbitrator,  it  cannot  for  this  reason  set  aside 
the  award.  The  court  can  look  to  the  testi- 
mony for  the  purpose  of  determining  from 
the  evidence  and  other  circumstances, 
whether  the  error  was  so  gross  and  palpa- 
ble as  to  show  misbehavior  or  corruption  in 
the  arbitrator,  but  not  to  correct  any  error 
of  judgment  to  which  in  the  view  of  the 
court,  the  arbitrator  may  have  innocently 
fallen.  Otherwise  most  awards,  instead  of 
ending,  would  be  themselves  the  foundation 
of  controversies,  and  courts  would  be  called 
upon  to  exercise  an  appellate  jurisdiction 
over  the  proceedings  of  arbitrators  in  the 
county  upon  proof  of  what  may  have  trans- 
pired t>efore  them. 

I  think  therefore  that  unless  some  error 
on  the  face  of  the  last  award  or  palpable 
mistake  or  misbehavior  of  the  last  arbitra- 
tor is  shown,  his  award  concludes  every 
matter  alleged  as  to  the  want  of  authority  or 
misbehavior  of  the  first  arbitrators.  Until 
his  award  is  successfully  impeached,  the 
party  should  not  be  permitted  to  go  be- 
hind it. 
648  *No  error  or  mistake  appears  on  the 
face  of  this  award.  It  was  returned 
by  the  arbitrator  to  the  fall  term  of  the 
court  in  1844,  and  lay  until  the  spring  term 
1845.  No  rule  or  proceeding  was  taken  to 
impeach  it.  An  affidavit  of  counsel  was 
iiled  tending  to  show  some  misunderstand- 
ing growing  out  of  conversations  before  the 
submission  as  to  the  principles  which  should 
govern  an  arbitrator  upon  such  a  reference. 
The  affidavit  shows  no  misbehavior  and 
presents  no  objection  to  the  award.  The 
presence  of  the  appellee  for  a  short  time 
during  the  examination  of  a  witness,  is 
sufficiently  accounted  for  both  by  the  affida- 
vit of  the  counsel  and  of  N.  Mills.  He  was 
called  in  it  appears,  on  the  suggestion  of 
the  counsel  of  the  appellant,  for  the  purpose 
of  obtaining  information  of  the  time  of  a 
particular  occurrence.  The  court  properly 
overruled  the  objections  presented  by  this 
affidavit,  and  pronounced  a  decree  in  con- 
formity with  the  award. 

After  this  decree,  the  appellant  on  the 
7th  of  October  1846,  filed  by  the  leave  of  the 
court,  a  bill  of  review  to  the  decree,  in 
which  he  goes  into  all  the  matters  of  con- 
troversy between  himself  and  his  son,  which 
were  passed  upon  by  the  first  arbitrators  and 
concluded  by  their  award.  Nothing  is  al- 
leged or  shown  impeaching  the  second 
award  for  misbehavior  in  the  arbitrator,  and 
apon  the  coming  in  of  the  answer,  the  court 
dismissed  the  bill  with  costs;  a  decision 
clearly  right,  if  the  arbitrator  did  not  mis- 
understand the  terms  of  the  submission  by 
the  order  of  court;  for  if  he  acted  in  con- 
formity therewith,  there  was  no  error  in  the 
decree  made  in  pursuance  of  the  award.  I 
am  of  opinion  that  the  decree  appealed 
from  should  be  affirmed. 

DANIEL  and  I/BK,  Js. ,  concurred  in  the 
opinion  of  Allen,  J. 


MONCURK    and    SAMUBIrS,     Js.,     dis- 
sented. 

Decree  affirmed. 


649    *Perkin8'  AdmV  v.  Hawkins'  Adm'x. 

January  Term,  1868,  Richmond. 

(Absent  DAinxL,  J.*) 
I.  Practice— Pleadings— Amandnieiit—Dekiyt— Cue  at 

Bar.— Defendant  may  have  leave  to  file  an  addi- 
tional account  of  setoffs  when  it  will  not  produce 
delay  to  the  plaintiffs,  audit  Is  necessary  to  attain 
tlie  Justice  of  the  case.  And  if  the  plaintiff  ob- 
tains leave  to  amend  his  declaration,  as  defend- 
ant is  entitled  to  a  continuance,  there  can  be  no 
objection  to  fiUnff  the  account  on  the  ground  of 
delay. 
3.  Deposition  De  Bene  Bsae  Affidavit-- C—e  at  Bar.— 
Three  successive  actions  were  brought  on  a  bond; 
the  plaintiff  having  suffered  a  nonsuit  in  the  first 
and  second.  Pending  the  second  action  which 
was  referred  to  arbitrators,  the  deposition  of  a 
witness  was  taken  by  the  defendant  in  December 
1829,  to  be  read  de  bene  etae,  and  it  was  relied  on 
before  the  arbitrators  without  objection  by  the 
plaintiff.  On  the  trial  of  the  third  action  in 
18M,  the  deposition  was  offered  in  evidence  by  the 
defendant,  and  was  objected  to  by  the  plaintiff  on 
the  ground  that  there  was  no  affidavit  made  be- 
fore the  clerk  of  the  court  in  which  the  secdnd 
action  was  pending,  for  the  issuing  of  the  commis- 
sion to  take  the  deposition.  Hsld: 
I.  5aBie— Same— Lapse  of  Time— Presamptlont— Case 
at  Bar.— That  if  an  affidavit  was  necessary,  it 
may  well  be  presumed  after  the  lapse  of  nearly 
eighteen  years,  and  under  all  the  circumstances 
of  the  case,  that  it  had  been  taken  and  Iosl 

*He  had  been  counsel  in  the  cause. 

tPractlce— Pleadings  —  A  m  e  n  d  m  e  n  t  s — Delay  .—In 

Keckley  v.  Union  Bank,  79  Va.  4ffr,  it  is  said:  "It 
only  remains  to  consider  plea  No.  8  offered  at  the 
trial.  This  was  a  plea  of  usury  in  the  terms  pre- 
scribed by  the  statute.  It  was  properly  rejected  as 
coming  too  late.  'A  defendant  should  be  permitted 
to  amend  his  pleadings  or  add  to  his  pleas  whenever 
justice  requires  it,  if  delay  be  not  thereby  occa- 
sioned, or  if  a  good  reason  be  shown  for  not  having 
done  so  sooner.'  Perkins'  Adm'r  v.  Hawkins,  9  Gratt. 
6S3.  In  this  case  the  delay  was  unreasonable,  not 
only  as  to  this  plea  (No.  8),  but  as  to  the  whole  series 
of  pleas  offered  in  July,  1883.  *' 

In  Perry  v.  McHuffman,  7  W.  Va.  800,  it  is  said: 
"The  second  error  is  not  well  taken,  because  the 
record  of  the  judgment  of  the  8th  of  December,  1871, 
declares  that  the  cause  had  been  regularly  con- 
tinued, at  the  several  Intervening  terms  of  the 
court,  and  the  case  was  'submitted  to  the  court'  by 
the  parties,  for  trial,  without  objection.  *The 
Suitor's  Test  Oath,'  which  the  order  of  December, 
1809,  states  is  filed,  is  not  disclosed  by  the  record, 
and.  under  the  circumstances,  and  the  declaration 
and  recitals  of  the  judgment  of  December  80.  1871. 
this  court  would  be  authorized,  if  necessary,  to 
sustain  the  judgment  of  the  court  below  to  presume 
that  the  plaintiff  did  file  the  affidavits  required  by 
the  orders  of  court  of  October  and  December. 
Perkins'  Adm'r  v.  Hawkins'  Adm'x,  9  Oratt.  649." 

tBonds— Presumption  of  Payment,— On  this  question, 
see  foot-note  to  Ersklne  v.  North,  14  Oratt.  60,  where 
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2.  Same— Same— Patlure  to  Object  to  Deposttlon— Ef- 
fect.—That  independent  of  such  presamptlon,  no 
objection  having  been  made  until  after  the 
deposition  had  been  read  as  evidence  before  the 
arbitrators,  and  after  the  death  of  the  witness, 
the  objection  was  properly  overruled. 

3.  Evidence— Proofof  Agency— Record  of  3alt— Compe- 
tent—Case  at  Bar.— The  payments  and  set-offs  re- 
lied on  by  defendant  were  for  the  most  part 
transacted  through  a  brother  of  the  plaintiff's 
intestate,  so  that  it  becomes  necessary  to  prove 
the  asrency  of  the  brother.  The  defendant,  after 
introducinsT  evidence  tending  to  prove  the  agency, 
offers  in  evidence,  as  corroborating  the  previous 
evidence  of  agency,  the  record  of  a  suit  instituted 
by  the  defendant's  intestate  against  the  plain- 
tiff's intestate,  which  was  setUed  by  the  brother, 

and  the  suit  thereupon  dismissed,  to  which 
650      objection  was  *never  made  by  the  plaintiff's 
intestate.    Hkld:    The  record  is  competent 
evidence  for  the  purpose  for  which  it  is  offered. 

4.  Bonds— Lapse  of  Time— Presumption  of  Payment- 
Evidence.— The  bond  sued  upon  was  executed  In 
1818;  and  the  intestate  of  the  plaintiff  having  died 
in  1816.  his  brother  qualified  a&  one  of  his  adminis- 
trators. In  order  to  sustain  the  presumption  of 
payment  from  lapse  of  time  and  other  circum- 
stances, the  defendant  offered  in  evidence  a  deed 
by  which  he  conveyed  to  the  brother  whilst  he 
acted  as  administrator,  a  lot  of  ground  for  the 
price  of  18205.  Held:  That  it  was  competent  evi- 
dence. 

5.  Same— Payment— Evidence  to  Prove— Case  at  Bar.— 
Plaintiff's  intestate  applied  to  defendant's  intes- 
tate for  a  draft  on  P,  in  part  of  the  bond  sued  on, 
who  promised  to  come  the  next  morning  and  give 
it  to  him.  A  receipt  from  the  brother  dated  the 
next  day,  for  the  draft  which  was  paid  at  matu- 
rity by  the  acceptor,  is  competent  evidence  to 
sustain  the  payment;  the  plaintiff's  intestate 
never  having  objected  to  it  during  his  life. 

6.  Same— 5et-OffS— Case  at  Bar.— a  bond  of  the  plain- 
tiff's intestate  and  his  brother,  though  not  a  legal 
set-off  against  the  bond  given  to  the  former,  yet 
may  be  made  a  set-off  by  agreement  between  the 

-    parties,  and  is  competent  evidence  coupled  with 
proof  of  such  an  agreement,  of  the  set-off  claimed. 

7.  Evidence— Proof  of  Agency— ^ase  at  Bar.— Evidence 
being  offered  tending  to  prove  the  agency  of  the 
brother,  a  paper  signed  by  the  brother  showing 
he  had  settled  the  price  of  certain  hogsheads  of 
tobacco,  for  the  plaintiff's  Intestate  with  the  de- 
fendant's intestate,  is  competent  evidence  to  sus- 
tain the  set-off. 

8.  Same— Draft  In  Favor  of  Third  Person— Case  at  Bar. 
—A  draft  in  favor  of  a  third  person  without  any 
evidence  to  connect  the  defendant's  intestate  with 
it,  is  not  competent  evidence  against  him. 

9.  Same— Receipt— Competent— A  paper  consisting  of 
figures  with  a  receipt  attached  to  it,  accompanied 
with  evidence  explaining  what  was  meant  by  the 
figures,  is  competent  evidence. 

the  principal  case  is  cited.  See  also,  citing  the 
principal  case.  Sadler  v.  Kennedy,  11  W.  Va.  193, 194; 
Calwell  V.  Prindle,  19  W.  Va.  640;  Lightfootv.  Qreen, 
91  Va.  514.  22  S.  £.  Rep.  242. 

iSct-Off— Joint  and  Several  Demand.— In  Elliott  v. 
Bell,  87  W.  Va.  835, 17  S.  E.  Rep.  899,  it  is  said :  "This 
set-off.  be  it  ever  so  valid  a  demand,  is  shut  off  as  a 
set-off  by  that  rule  in  the  law  of  set-off,  that  a  Joint 
demand  cannot  be  set  off  against  a  separate  demand. 


lo.  Bills  of  Exception— Reference  to  Another  Bin — 
Exception  to  Rale.  I— Although  it  is  generally  true 
that  the  evidence  set  out  in  one  bill  of  exceptions, 
taken  in  the  progress  of  a  trial,  cannot  be  loolcefl 

.  to  in  considering  another,  yet  where  a  biU  of 
exception  Is  taken  after  all  the  evidence  has  been 
submitted  to  the  jury,  and  the  bill  of  exception 
purports  to  set  out  all  the  evldence.it  seems  tliat 
evidence  set  out  in  this  bill  of  exception  may  t>e 
looked  to  In  considering  the  question  raised  in 
another  bill  taken  in  the  progress  of  the  trial:  And 
this,  though  the  evidence  had  not  been  Introduced 
when  the  first  bill  of  exception  was  taken. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  I/jnchburg,  instituted  by  the  ad- 
ministrator of  John  Perkins  against  the 
administratrix   of  Robert   Hawkins.     The 

case  is  fully  stated  in  the  opinion  of 
651      Moncure,    J.     *There   was    a  verdict 

and  judgment  for  the  defendant :  And 
Perkins'  administrator  applied  to  this  court 
for  a  supersedeas,  which  was  allowed. 

Cooke,  for  the  appellant. 
Garland,  for  the  appellee. 

MONCURE,  J.  This  suit  was  brought 
on  an  obligation  of  Robert  Hawkins  to 
John  Perkins,  dated  the  4th  day  of  May 
1813,  payable  thirty  days  after  date,  for 
1400  dollars,  **for  value  received  in  flour." 
John  Perkins  died  before  the  4th  of  April 
1816,  on  which  day  administration  on  his 
estate  was  granted  to  Benjamin  Perkins, 
Richard  Perkins  and  James  W.  Dibrell  of 
the  Court  of  hustings  of  Lynchburg.  In 
the  spring  of  1819,  suit  was  brought  on  the 
bond  in  the  Superior  court  of  Campbell,  by 
the  said  administrators  of  John  Perkins 
against  Robert  Hawkins,  who  pleaded  pay- 
ment; on  which  issue  was  joined.     On   the 

Porter  v.  Nekervis,  4  Rand.  (Va.)  350:  PerHns  ». 
ffawHru,  9  OraU.  650;  Choen  v.  Guthrie,  15  W.  Va.  1(BL" 

I  Bills  of  Exception— Reference  to  Another  Bill  of  Ex- 
ceptions—Exception toi  Rule.— In  the  last  head  note  of 
the  principal  case  it  is  held  that,  althougrh  it  is 
generally  true  that  the  evidence  set  out  In  one  bill 
of  exceptions,  taken,  in  the  progress  of  a  trial,  can* 
not  be  looked  to  in  considerinsr  another,  yet  where 
a  bill  of  exceptions  is  taken  after  all  the  evidence 
has  been  submitted  to  the  jury,  and  the  bill  of  ex- 
ceptions purports  to  set  out  all  the  evidence.  It  seems 
that  evidence  set  out  in  this  bill  of  exceptions  may 
be  looked  to  in  considering'  the  question  raised  in 
another  bill  taken  in  the  progress  of  the  trlaL  And 
this,  thouflrh  the  evidence  had  not  been  Introduced 
when  the  first  bill  of  exceptions  was  taken. 

The  foUowlnff  cases  cite  and  approve  the  principal 
case  for  the  general  rule  and  the  exception  thereto 
as  laid  down  above:  Ollnsrer  v.  Shepherd,  IS  Qratt 
475:  Fant  v.  Miller,  17  Gratt.  56;  Moore  v.  City  of 
Richmond.  85  V a.  543.  8  S.  E.  Rep.  887;  Mathews  v. 
Traders'  Bank,  3  Va.  Dec.  541:  Hall  v.  Hall.  12  W. 
Va.  21:  Kllnkler  v.  Wheellufir  Steel,  etc..  Ck>.,  43  W. 
Va.  221,  27  S.  E.  Rep.  238.  See,  citing  the  principal 
case  for  the  general  rule,  Zumbro  v.  Stump.  38  W. 
Va.  335, 18  S.  E.  Rep.  447;  Roanoke  Bank  v.  Hambrick, 
82  Va.  188.  But  in  the  last  two  cases  there  was  no 
certificate  of  all  the  facts  proved.  See  monographic 
note  on  **Bills  of  Exception*'  appended  to  Stoneman 
V.  Com.,  25  Gratt  887. 
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4th  of  April  1821,  the  death  of  the  defendant 
was  sngg-eated,  and  the  suit  was  revived, 
bj  consent,  against  Nancy  Hawkins,  his 
administratrix.  On  the  6th  of  April  1824 
ajurj  was  sworn  in  the  case;  but  the  plain- 
tiff suffered  a  nonsuit.  Pending  that  suit, 
to  wit,  on  the  6th  of  August  1821,  the  let- 
ters of  administration  which  had  been 
granted  on  John  Perkins'  estate  were  re- 
voked, and  on  the  8th  day  of  the  same  month 
administration  de  bonis  nou  was  granted  to 
Riciiard  Perkins,  one  of  the  three  original 
administrators.  On  the  6th  of  April  1^5,  a 
second  suit  was  brought  on  the  bond ;  which 
was  brought  in  the  County  court  of  Bedford 
by  Richard  Perkins,  administrator  de  bonis 
non  of  John  Perkins,  against  Nancy  Haw- 
kins, administratrix  of  Robert  ELawkins. 
The  defendant  pleaded  payment  and  fully 
administered.  The  suit  was  regularly  con- 
tinued until  March  court  1828,  when  it  was 
referred  to  arbitration  by  consent  of  parties. 

It  was  then  regularly  continued  for  an 
652     ♦award  till  the  27th  day  of   October 

1838,  when,  on  the  motion  of  the  de- 
fendant, the  order  of  reference  was  set  aside ; 
and  on  the  29th  of  August  1839  a  nonsuit 
was  entered.  It  appears  from  a  certificate 
of  the  clerk  annexed  to  a  copy  of  the  record 
of  the  suit,  that  *  *C.  Anthony,  the  plain- 
tiff's attorney,  having  died,  there  was  no 
counsel  for  the  plaintiff  at  the  time  of  ren- 
dering the  judgment"  of  nonsuit.  On  the 
4th  of  December  1843,  a  third  suit  was 
brought  on  the  bond;  which  was  brought 
in  the  Circuit  court  of  Bedford,  but  in  Sep- 
tember 1844  was,  by  consent  of  parties, 
removed  to  the  Circuit  court  of  Lynchburg. 
Before  such  removal,  to  wit,  in  April  1844, 
the  defendant  demurred  generally  to  the 
declaration,  and  the  plaintiff  joined  in  the 
demurrer.  On  the  7th  of  November  1844, 
the  defendant  pleaded  severally,  payment 
by  her  intestate  in  his  lifetime,  and  by  her- 
self since  his  death ;  to  which  pleas  the 
plaintiff  replied  generally;  and  issues  were 
thereon  joined.  At  the  same  time,  it  would 
seem,  though  it  is  not  expressly  so  stated 
in  the  record,  an  account  of  payments  and 
setoffs  was  filed  in  the  suit,  such  as  had 
been  filed  in  each  of  the  two  former  suits, 
consisting  of 

Bal.    of    Benj.  and   Jno.  Perkins' 
bond,  dated  12  Dec.  1811,  $836  08 

Bal.    of    5     hhds.    of 

tobacco,  per  rec't  8 

Nov.  1812,  ;f  99  68.  lid. 

Off  advances,  30  0     00 


231  16 

Draft  on  Vilbert  and  Peryear,  per 
rec't  25  May  1813,  600  00 

At  November  term  1845,  the  defendant, 
by  leave  of  the  court,  added  to  the  above 
three  *  other  offsets,  viz :  1st,  a  receipt  of 
Benjamin  Perkins  to  R.  Hawkins  for  wheat 
receipts  for  926  bushels  30  lbs. ;  2d,  the  price 
of  a  lot  sold  by  Hawkins  to  Benjamin  Per- 
kins in  the  year  1818,  amounting  to 
653  3200  dollars ;  and  3d,  the  costs  *and 
damages  of  the  two  former  suits    and 


nonsuits.  At  the  same  term  the  plaintiff, 
by  leave  of  the  court,  amended  his  declara- 
tion, and  by  consent  of  parties  the  cause 
retained  its  place  on  the  docket.  A  bill  of 
exceptions  was  taken  by  the  plaintiff  to  the 
opinion  of  the  court,  granting  leave  to  the 
defendant  to  file  an  additional  account  of 
payments  and  setoffs.  Also,  at  the  same 
term,  the  defendant  pleaded  severally,  pay- 
ment by  her  intestate  to  John  Perkins,  and 
his  first  administrators,  and  each  of  them; 
to  which  pleas  the  plaintiff  replied  gener- 
ally, and  issues  were  joined  thereon.  The 
trial  of  the  issues  commenced  on  the  4th 
and  ended  on  the  12th  of  June  1846,  when  a 
verdict  and  judgment  were  rendered  for  the 
defendant.  Eight  exceptions  were  taken  by 
the  plaintiff  and  three  by  the  defendant  to 
opinions  given  by  the  court  during  the  trial. 
An  exception  was  also  taken  by  the  plaintiff 
to  an  opinion  of  the  court  overruling  his  mo- 
tion for  a  new  trial.  A  supersedeas  having 
been  awarded  to  the  judgment,  it  is  now  to 
be  determined  whether  or  not  the  same  is 
erroneous. 

I  will  briefly  consider  the  questions  pre- 
sented by  the  exceptions  of  the  plaintiff,  in 
the  order  in  which  they  were  taken. 

The  first  exception  was  to  the  opinion  of 
the  court  giving  leave  to  the  defendant  to 
file  an  additional  account  of  payments  and 
setoffs.  The  reason  assigned  in  the  bill  of 
exceptions  for  giving  such  leave  was,  **  be- 
cause of  obtaining  the  justice  of  the  case, 
and  because  the  plaintiff  had  just  amended 
his  declaration;"  and  was,  I  think,  suffi- 
cient. A  defendant  should  be  permitted  to 
amend  his  pleadings,  or  add  to  his  pleas, 
whenever  justice  requires  it,  if  delay  be  not 
thereby  occasioned,  or  a  good  reason  be 
shown  for  not  having  done  so  sooner.  1 
Rob.  Pr.  231,  and  cases  cited.  No  delay 
was  occasioned  by  giving  the  leave  in  this 
case;  the  defendant  being  entitled  to 
654  a  continuance  after  the  ^plaintiff  had 
amended  his  declaration.  When  leave 
was  given  the  plaintiff  to  amend  his  decla- 
ration, the  cause  would  have  been  remanded 
to  rules  for  that  purpose,  but  for  the  con- 
sent of  the  defendant  that  it  should  retain 
its  place  on  the  docket. 

The  second  exception  was  to  the  opinion 
of  the  court  overruling  the  objection  of  the 
plaintiff  to  the  reading  of  the  deposition  of 
Littleberry  Hawkins,  because,  as  he  alleged, 
^^  there  was  no  affidavit  ever  made  before 
the  clerk  of  the  County  court  of  Bedford  for 
the  issuing  of  a  commission  to  take  the  said 
deposition."  The  deposition  was  taken  on 
the  12th  of  December  1829,  to  be  read  as 
evidence,  de  bene  esse,  in  the  second  suit 
which  had  been  brought  on  the  bond,  and 
which  had  been  referred  to  arbitration.  It 
was  taken  in  pursuance  of  a  commission 
bearing  date  the  28th  of  July  1828,  and  of 
a  written  notice  served  on  the  plaintiff,  who 
was  present  when  it  was  taken,  and  cross 
examined  the  witness.  It  was  read  before 
the  arbitrators,  and  relied  on  in  the  argu- 
ment of  the  counsel  for  the  defendant, 
without  any  objection  from  the  plaintiff; 
and  no  objection  appears  ever  to  have  been 
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made  to  it  by  him  until  the  trial  of  the 
third  suit  on  the  bond  in  June  1846;  and 
then  the  only  objection  was,  that  no  afifidavit 
had  been  taken  for  the  issuing^  of  the  com- 
mission. The  bare  statement  of  the  case 
is  sufficient,  I  think,  to  show  that  the 
objection  was  rightly  overruled  by  the  court. 
It  does  not  appear  whether  the  commission 
was  issued  under  the  15th  or  19th  sections 
of  the  act  1  Rev.  Code  1819,  p.  519  and  521. 
An  affidavit  was  required  by  the  former, 
but  only  an  oath  by  the  latter.  If  an  affi- 
davit was  necessary  in  this  case,  it  might 
well  have  been  presumed,  after  the  lapse  of 
nearly  18  years,  and  under  all  the  circum- 
stances of  the  case,  that  it  had  been  taken 
and  lost.  But  it  was  not  necessary  to  rely 
on  that  presumption  as  a  ground  for  over< 
ruling  the   objection.     It     is    enough 

655  that    no   objection   *was   made    until 
after  the  deposition   had  been  read  as 

evidence  before  the  arbitrators,  and  after 
the  death  of  the  witness.  See  Buddicum  v. 
Kirk,  3  Cranch's  R.  293, 

The  third  exception  was  to  the  opinion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  intrGKluction  of  a  record  of 
the  proceedings  in  a  suit  in  the  County 
court  of  Campbell,  brought  by  Robert  Haw- 
kins against  John  Perkins,  as  evidence  in 
this  suit.  Benjamin  Perkins,  who  was  a 
brother  of  John,  seems  to  have  had  some 
connection  with  nearly  all  the  offsets  and 
payments  claimed  by  the  defendant ;  and  it 
therefore  became  important  for  the  defend- 
ant to  prove  that  Benjamin  was  the  agent 
of  John.  Accordingly,  evidence  was  intro- 
duced by  the  defendant,  which  tended  to 
prove  that  Bepjamin,  who  was  the  older  of 
the  two  brothers,  commenced  business  in 
X/ynchburg,  probably  about  1808,  and  John 
lived  with  him ;  that  afterwards  they  did 
business  in  partnership  till  1812,  when  it 
was  dissolved ;  after  which  they  did  busi- 
ness separately  and  occupied  different 
houses  in  the  same  town ;  and  that  at  the 
time  of  the  execution  of  the  bond  on  which 
the  suit  was  brought,  and  before,  and  after- 
wards, they  were  in  the  habit  of  transact- 
ing business  for  each  other,  as  paying  or 
receiving  money,  settling  accounts,  and 
generally  such  business  as  an  agent  would 
execute  in  the  absence  of  his  principal. 
The  record  in  question  was  introduced  as 
further  evidence  of  the  agency  of  Benjamin 
for  John ;  and  was,  I  think,  admissible  evi- 
dence thereof.  The  suit  of  Robert  Hawkins 
V.  John  Perkins  was  brought  in  February 
1812,  the  year  preceding:  that  in  which  the 
bond  of  Hawkins  to  Perkins  above  men- 
tioned, was  executed.  John  Perkins  was 
preparing  to  defend  the  suit,  when  Benja- 
min Perkins,  on  the  9th  of  November  1812, 
agreed  and  settled  it  for  him  with  Hawkins ; 
and  on  the  25th  of  January  1814,  Hawkins 
gave  an  order  to  the  clerk  to  dismiss 

656  the  suit  *at  his   costs.     No   objection 
appears  ever  to  have   been   made   to 

this  settlement  by  John  Perkins,  though  he 
did  not  die  until  March  1816. 

The  fourth  exception  was  to  the   opinion 
of  the  court  overruling  the  objection  of  the 


plaintiff  to  the  introduction  of  a  deed  from 
Robert    Hawkins    to    Benjamin     Perkins, 
dated  2d  January  1818,  conveying  a  lot  of 
ground  in  Lynchburg,  *'in  consideration  of 
3205  dollars  in  hand  paid;"  which  deed  the 
defendant  offered  in   evidence,    *'a8  a  cir- 
cumstance tending  to   show  a  presumption 
of  payment  of  the  bond  sued  on."     I  think 
the    deed  was  admissible  evidence   for  the 
purpose   for  which   it   was  offered  and  ad- 
mitted.    The  lapse  of  twenty  years,  without 
explanatory    circumstances,    affords  a  pre- 
sumption of  law  that  the  debt  is  paid,  even 
though    it  be  due  by   specialty.     2   Greenl. 
Evi.  i  528.     In  this  case  more  than   thirtj- 
one  years  elapsed  after  the  debt  became  due 
and  before  the  institution  of  the   last   suit 
It    may    be   said  that  the    institution    and 
prosecution  of  the  iirst  and  second  suits  are 
sufficient  explanatory  circumstances  to  repel 
the  legal  presumption.     But  payment  may 
be  inferred  by  the  jury  from  circumstances 
coupled  with  the  lapse  of  a    shorter  period 
than  twenty  years.     Id. ;  Best  on  Presump- 
tions, {  137.     And  therefore  on  the  trial  of 
an  issue  made  up  on  the  plea   of  payment, 
evidence    tending   to  show  on  the  one  hand 
that  the  creditor  was   in    want    of   money, 
and  on  the  other,  that  the  debtor  had  the 
means  of    payment  when   the  debt  became 
due  and  afterwards,  is  admissible  evidence 
to   be   weighed   by  the  jury  with  the  other 
evidence  in    the   case.      Accordingly,   evi- 
dence was  given,  without  objection  in  this 
case,    tending   to   show  that  John  Perkins 
was  doing  an  extensive  business,  requiring 
all  his  means,  and  needed  all  the  money  he 
could  get  to  carry  it  on ;  and  that  Hawkins 
**was  a  man  of  considerable  property,  small 
family,    (one  child  only,)    industrious  and 
economical;  made  large  crops,    (from 
657    *one  to  two  thousand  bushels  of  wheat,) 
and  could  have  paid  a  debt  of  one  of 
two  thousand  dollars  in  a  year."     The  deed 
in    question    tended  to  show  not   only  that 
Hawkins  had  ample  means  to  pay  the  debt 
after  it  became  due  and  before  the  first  suit 
was    brought,  but  that  during   that  period 
3205   dollars  of  his   money,  a  sum  greztlj 
exceeding    the   amount   of   the  debt,    was 
actually  in  the  hands  of  Benjamin  Perkins, 
one    of   the  administrators  of  Tohn.     From 
which    and   the  other  circumstances  of  the 
case  the  jury  might  have  inferred  that  the 
debt  was  either  paid   out  of  that  money,  or 
was    not   because   it    had   been    previously 
paid. 

The  fifth  exception  was  to  the  opinion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  introduction,  as  evidence,  of 
a  receipt  from  Benjamin  Perkins  to  Robert 
Hawkins,  in  these  words  and  figures: 

**  Lynchburg,  28th  May  1813.  Received 
from  Mr.  Robert  Hawkins  a  draft  on 
Messrs.  Vilbert  &  Peryear,  at  60  days  after 
date,  which  when  paid,  will  be  placed  to 
the  credit  of  his  bond  to  John  Perkins. 

Benj.  Perkins. 

Teste:  John  Moore." 

The  signature  of  Benjamin  Perkins  was 
admitted  to  be  genuine.  Evidence  was  ex- 
hibited  tending   to   prove    that     Benjamin 
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Perkins  was  the  agent  of  John,  especially 
in  his  transactions  with  Hawkins;  that 
John  applied  to  Hawkins  for  a  draft  on 
Peryear  of  Richmond,  for  600  dollars,  on 
account  of  said  Hawkins'  bond  for  a  larger 
amoant  given  for  flour  bought  by  him  of 
said  John  Perkins;  that  said  Hawkins 
promised  ta  call  the  next  morning  and  give 
the  draft ;  and  that  the  draft  mentioned  in 
the  receipt  was  paid  at  maturity.  It  did 
not  appear  that  John  Perkins  ever  objected 
to  the  draft  as  a  payment  (being  the  draft 
mentioned  in  the  defendant's  list  of  pay- 
ments and  setoffs).    The  above  state- 

658  ment  *is  sufficient  to   show   that   the 
receipt  was  admissible  evidence. 

The  sixth  exception  was  to  the  opinion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  introduction,  as  evidence, 
of  a  bond  of  Benjamin  and  John  Perkins 
for  836  dollars  8  cents,  dated  12th  December 
1811,  payable  25th  December  1812,  with  two 
credits  endorsed  thereon,  the  execution  of 
which  bond  was  proved;  (being  the  same 
which  is  mentioned  in  the  defendant's  list 
of  payments  and  setoffs).  This  bond  was 
not  a  legal  setoff  to  that  on  which  this  suit 
was  brought,  the  debts  not  being  mutual ; 
but  might,  by  the  parties,  have  been  ap- 
plied as  a  payment  on  account  of  the  latter ; 
and  the  evidence  strongly  tended  to  show 
that  it  was  so  applied :  at  least  the  balance 
due  thereon  after  deducting  the  two  credits 
endorsed.  There  cannot  be  the  least  doubt 
about  the  admissibility  of  this  bond  as  evi- 
dence, and  I  therefore  deem  it  unnecessary 
to  say  anything  more  upon  the  subject. 

The  seventh  exception  was  to  the  opinion 
of  the  court  overruling  the  objection  of  the 
plaintiff  to  the  introduction  as  evidence  of 
a  paper  signed  by  Benjamin  Perkins,  in 
these  words  and  figures: 

*'I  have  this  day  agreed  to  settle  the 
within  five  hhds.  tobacco  for  my  brother 
John,  at  27s.  for  each  and  every  hundred, 
and  have  paid  Robert  Hawkins  100  dollars  in 
part  thereof.  The  balance  is  due  and  pay- 
able in  ninety  days  from  the  date  hereof, 
after  said  Hawkins'  deducting  charges,  say 
carriage  to  Richmond,  &c.,  &c. 

Benj.  Perkins. 
Witness:  William  Fowler. 
Lynchburg,  8  Nov.  1812." 

Then  follows  a  statement  of  the   number 

and  weights   of   the   5    hhds.   of   tobacco, 

weighing  together  7559  lbs.,  at  27s.,  ;f99  6s. 

lid.  (or  231  dollars  15  cents,  which  is 

659  *the  first  item  in  the  defendant's  list 
of  payments  and  setoffs).     This  paper 

was  admissible  in  connection  with  the  evi- 
dence which  was  exhibited  tending  to  prove 
that  Benjamin  Perkins  was  the  agent  of 
John.  That  this  tobacco  was  in  fact  pur- 
chased by  John  Perkins,  is  further  shown 
by  another  paper  introduced  b3*-  the  defend- 
ant as  evidence,  signed  by  John  Perkins 
and  admitted  to  be  genuine,  containing  a 
statement  of  the  numbers  and  weights  of 
5  hhds.  of  tobacco,  corresponding  precisely 
with  the  statement  above  mentioned,  hav- 
ing the  name  of  Robert  Hawkins  at  the  head 
of  it,  and  endorsed  thereon  these  words : 


"Mr.  Fox  will  please  give  Mr.  Hawkins 
an  account  of  sales  of  any  part  of  the  within 
tobacco  that  he  may  have  sold. 

J.  Perkins." 

The  latter  paper  is  not  referred  to  in  the 
bill  of  exceptions  now  under  consideration ; 
and  seems  not  to  have  been  offered  in  evi- 
dence until  after  that  exception  was  taken. 
It  is  set  out  as  part  of  the  evidence  in  the 
cause,  all  of  which  is  contained  in  the  bill 
of  exception  to  the  opinion  of  the  court  over- 
ruling the  motion  for  a  new  trial.  But 
still  I  think  it  may  be  considered  in  de- 
termining the  question  raised  by  this  ex- 
ception, notwithstanding  the  rule  laid  down 
in  some  of  the  cases  that  facts  stated  in  one 
bill  of  exceptions  cannot  be  noticed  by  an 
appellate  court  in  considering  another;  un- 
less indeed  the  first  bill  of  exceptions  should 
be  referred  to  in  and  adopted  as  part  of 
the  second.  1  Rob.  Pr.  347,  and  cases  cited. 
The  reason  of  that  rule  does  not  apply,  and 
therefore  the  rule  does  not  extend  to  a  case 
like  this,  in  which  one  of  the  bills  of  ex- 
ceptions contains  all  the  evidence  which 
was  given  on  the  trial.  This  is  obvious 
from  what  was  said  by  Judge  Carr  in  deliv- 
ering the  opinion  of  the  court  in 
660  Brooke  v.  Young,  *3  Rand.  106.  In 
that  case  there  were  two  bills  of  excep- 
tions taken  to  opinions  of  the  court  given 
on  the  trial  In  the  first,  it  was  stated  that 
the  evidence  therein  set  out  was  all  the  evi- 
dence in  the  cause ;  and  for  that  reason 
Judge  Carr  was  of  opinion  that  resort 
might  be  had  thereto  in  deciding  the  ques- 
tion raised  by  the  second  bill  of  exceptions, 
in  which  a  small  part  only  of  the  evidence 
was  contained.  But  he  acquiesced  in  the 
opinion  of  his  brethren  who  thought  other- 
wise; ' 'because,  although  the  evidence 
stated  in  the  first  bill  might  be  all,  when  it 
was  sealed,  there  might  be  other  important 
facts  brought  forward  afterwards ;  and  be- 
cause, by  thus  supplying  the  defects  of  one 
exception  from  another,  we  may  shut  out 
evidence  material  for  the  other  party  not 
noticed  in  either  bill."  In  this  case  the  bill 
of  exceptions  containing  all  the  evidence 
was  taken  after  the  trial  was  over,  and 
therefore  other  important  facts  could  not 
have  been  brought  forward  afterwards.  No 
objection  was  made  to  the  introduction  of 
the  latter  paper.  Considering  the  two  pa- 
pers together,  the  former  was  not  only  ad- 
missible evidence,  but  was  favorable  to 
the  plaintiff.  For  while  the  latter  tended 
to  charge  the  plaintiff's  testator  with  the 
whole  price  of  the  tobacco,  the  former  gave 
him  credit  for  100  dollars.  And  the  price 
of  27s.  fixed  by  the  former  does  not  appear 
to  have  been  too  high,  nor  ever  objected  to 
by  the  said  testator.  But  with  or  without 
the  latter  paper,  I  think  the  former  was  ad- 
missible evidence. 

The  eighth  exception  was  to  the  opinion 
of  the  court  sustaining  the  motion  of  the 
defendant  to  exclude  from  the  jur^'  a  draft 
of  Benjamin  Perkins  on  Anderson  &  Blair 
of  Richmond,  dated  X/ynchburg,  January 
16th,  1813,  payable  at  sight  to  Samuel  Gar- 
land or  order,  for  343  dollars  20  cents,    en- 
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f  endant  C,  wbat  did  you  pay  him  for  It?  He  answers 
to  the  first:  I  received  the  note  from  C,  who,  so  far 
as  I  had  any  knowledtre,  was  the  owner  of  it  He 
declines  to  answer  the  second  question.  Defend- 
ants move  to  strike  out  last  part  of  answer  to  the 
first  question.  Held,  the  only  object  of  the  ques- 
tion was  to  ascertain  the  character  in  which  C 
Indorsed  the  note;  and  the  answer  is  therefore 
responsive  to  the  question.  If  that  was  not  the  ob- 
ject, the  answer  was  immaterial.  The  pleas  being: 
joint  defendants  were  not  entitled  to  an  answer  to 
the  second  question  to  reduce  the  amount  of  recov- 
ery asrainst  C;  nor  were  they  entitled  to  thie  answer 
whilst  they  relied  on  the  defence  of  usury.  Hogs- 
head V.  Baylor,  16  Gratt  09. 

6.  SET-OFF. 

The  General  Rale.— The  rlsrht  of  offset  bclnjr  of 
modem  statutory  creation,  is  neither  an  equity  nor 
lien  recognized  by  the  law  merchant  as  attaching: 
to  a  neflrotlal)le  instrument ;  and  therefore  the  bona 
fide  purchaser  of  an  overdue  negotiable  note  is  not 
required  to  take  notice  of  existing:  offsets,  in  the 
absence  of  legislative  enactment  Davis  v.  Noll, 
38  W.  Va.  66,  17  S.  E.  Rep.  791  ;  Davis  v.  Miller,  14 
Gratt  1. 

BUI  Cannot  B«5ctOff  agalnat  a  Party  without  No- 
tice.—And  so  in  an  action  by  an  indorsee  agr^lnst  the 
maker  of  a  promissory  note,  it  was  held  that  the 
latter  could  not  set  off  a  bill  of  exchange  on  which 
the  plaintiff  was  responsible,  unless  It  appeared  that 
the  defendant  had  received  such  bill  before  hotice 
of  the  Indorsement  of  the  note  to  the  plaintiff. 
Ritchie  V.  Moore,  5  Munf.  888, 7  Am.  Dec.  688. 

Unliquidated  Claim.— An  action  of  assumpsit  was 
broQfirht  aflrainst  the  assignor  of  a  note  to  collect  the 
amount  of  the  note  assigned,  on  the  ground  that  the 
obligor  was  Insolvent  when  the  note  fell  due.  At 
the  trial  the  assignor  alleged  that  the  assignment 
was  without  recourse  and  proved  that  there  was  a 
written  contract  which  was  lost,  that  the  assignee 
was  to  attend  a  certain  sale  of  real  estate  belonging 
to  the  obligor,  which  sale  was  to  take  place  under  a 
decree  of  the  circuit  court,  and  make  his  money,  but 
the  witness  could  not  remember  the  exact  terms 
of  the  contract  The  assignor  then  offered  to  prove 
the  value  of  the  land,  and  that  the  assignee  did  not 
attend  the  sale.  It  was  held,  that  the  assignor  could 
not  set  off  the  damage  which  he  had  sustained  by 
the  breach  of  this  collateral  contract,  in  an  action 
on  the  note,  such  claim  being  for  unliquidated  dam- 
ages.   McSmithee  v.  Feamster,  4  W.  Va.  678. 

6.  EVIDENCE. 

a.  ADinssiBiLrrT. 

Revenue  Law  Requiring  Stamp  before  the  Instru- 
ment Can  Be  Admitted  is  a  Local  Law.— A  revenue  law 
of  a  state,  which  requires  a  stamp  upon  the  indorse- 
ment of  an  overdue  bill  or  note  before  such  indorse- 
ment can  be  given  in  evidence,  is  a  local  law  and  has 
no  exterritorial  effect  Such  note  may  be  given  in 
evidence  in  the  courts  of  another  state  although  un- 
stamped, as  the  laws  of  one  state  can  furnish  no  rule 
of  evidence  for  the  courts  of  another.  Lambert  v. 
Jones.  2  P.  &  H.  144. 

But  under  the  act  of  1812,  requiring  negotiable 
notes  to  be  stamped,  a  note,  negotiable  at  a  bank, 
might  be  given  in  evidence  if  duly  stamped,  before 
it  became  payable,  though  not  so  stamped  when  it 
was  executed.    Hannon  v.  Batte,  6  Munf.  490. 

Unstamped  BUI  or  Note  Is  Admissible.— And  a  bill  or 
note  though  unstamped,  is  admissible  in  evidence, 
the  act  of  congress  not  applying  to  proceedings  in 
state  courts.    And  they  are  admissible  in  evidence 


in  the  United  States  courts  unless  the  omission  to 
stamp  was  with  fraudulent  intent  Hale  v.  WiUdn- 
Bon,  21  Gratt  75. 

In  Crews  v.  Farmers'  Bank,  81  Oratt  848.  revenue 
stamps  were  placed  upon  a  note  by  a  collector  of 
revenue  more  than  a  year  after  it  was  made.  This 
could  only  be  done  upon  the  payment  of  a  penalty 
of  860.  It  was  held,  that  the  payment  of  a  penalty 
did  not  tend  to  show  that  the  failure  to  ai&z  the 
stamp  when  the  note  was  made  was  with  an  intent 
to  evade  the  law,  and  the  note  was  admitted  in  evi- 
dence. 

Admissibility  of  Bill  of  Exchange.— In  Anderson  v. 
Kanawha  Coal  Co.,  12  W.  Va.  B86,  it  was  held  that 
bills  of  exchange  drawn  by  the  defendant  on  its 
agent  in  favor  of  the  plaintiff  and  described  with 
particularity  in  the  bill  of  particulars  filed  with  the 
declaration  containing  the  common  counts,  ought 
to  be  received  in  evidence  on  the  trial  of  the  issue 
of  non  assumpsit 

Parol  Evidence  to  Show  Relation  of.  the  Parties.— 
Parol  evidence,  by  the  weight  of  authority.  Is  ad- 
missible, in  general,  to  show  the  real  relation  be- 
tween the  parties  to  a  bill  or  note,  and  that  the 
actual  liability  of  the  parties  among  themselves  is 
not  that  which  appears  upon  the  face  of  the  instru- 
ment: and  this  is  upon  the  ground  that  the  facts  of 
suretyship  Is  collateral  to  the  written  instrument 
and  does  not  contradict  or  vary  it  Faulkner  v. 
Thomas  (W.  Va.),  86  S.  E.  Rep.  915. 

Therefore,  a  written  obligation,  after  payment 
thereof,  does  not  preclude  the  makers  and  indors- 
ers  from  proving  by  parol  evidence  a  contempo- 
raneous oral  agreement  as  an  inducement  thereto: 
fixing  their  ultimate  liabilities  among  themselves 
In  accord  with  the  true  consideration  and  purpose 
of  entering  into  such  obligation.  Faulkner  v. 
Thomas  (W.  Va.  f900).  85  S.  E.  Rep.  915. 

Presumption  of  Payment  Rebutted  by  Parol  Bvldeooe. 
—The  fact  that  the  joint  maker  of  a  note  pays  the 
same  at  maturity,  and  does  not  for  a  long  time  re- 
quire an  Indorser  to  come  in  and  contribute  his 
moiety  thereof  under  a  verbal  arx^ngement  be- 
tween the  parties,  but  waits  until  the  death  of  such 
indorser,  and  presents  the  same  against  his  estate, 
is  strong  circumstantial  evidence  in  rebuttal  of 
such  agreement  bat  it  is  not  conclusive,  and  may 
be  explained  and  overcome  by  sufficient  competent 
parol  evidence.  Faulkner  v.  Thomas  (W.  Va.  1900). 
85  S.  E.  Rep.  915. 

Answer  to  a  Bill  of  Discovery  as  Evidence.— it  Is  a 
general  rule  that  a  written  evidence  of  indebted- 
ness cannot  be  contradicted  or  altered  by  evidence 
of  verbal  arrangement  But  where  a  bill  in  equity 
calls  on  the  defendant  for  a  discovery  as  to  the 
transaction  between  the  parties  the  answer  must 
be  treated  not  only  as  evidence,  but  as  evidence 
introduced  by  the  plaintiff.  Thompson  v.  Clark.  81 
Va.  422.  As  to  admissibility  of  protest  In  evidence, 
see  ante,  "Protest" 

b.  Weight  OF  EvipBNCB, 

Execution  of  Note  as  Evidence  of  Settlement.— It  is  a 
well-settled  rule  that  the  execution  of  a  note  in 
settlement  of  an  account  is  conclusive  upon  all  the 
items  charged  in  it  unless  some  accident  be  shown. 
Parkersburg  Nat.  Bank  v.  Als,  5  W.  Va.  50;  Johnston 
V.  Zane,  11  Gratt  552. 

Note  as  Evidence  in  an  Action  by  Assignee.— in  a 
proceeding  by  an  assignee  of  a  note  against  a  remote 
assignor  to  recover  on  the  implied  contract  of  as- 
signment, the  note  is  a  necessary  piece  of  evidence 
for  the  plaintiff  in  order  to  prove  the  assignments. 
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and  also  to  sbow  tbe  measure  of  the  plaintiff's  re- ' 
coTery.  In  tlie  aljsence  of  proof  to  the  contrary  the 
law  mresumes  that  the  assifirnor  received  for  the  note 
a  sam  eqnal  to  that  specified  in  it  The  fact  that 
tbenote  was  seen  and  Inspected  by  the  court  need 
not  appear  in  the  entry  of  the  Judgment  but  the 
appearance  of  it  does  not  vitiate  the  Jndflrment.  nor 
shovthattbe  Judgment  was  rendered  on  the  note. 
and  not  on  the  contract  Implied  from  the  assign- 
ment   Long-  T.  Pence,  03  Va.  664,  25  S.  E.  Rep.  508. 

ftotess  Evidence  in  Action  by  Indorsee.— And  in  an 
action  on  a  negotiable  note,  the  note  is  a  necessary 
pan  of  the  plaintiff's  evidence,  and  there  can  be  no 
judgment  for  the  plaintiff  without  the  production 
of  the  note.  If  Judgment  be  rendered  for  the  plain- 
tiff, and  a  writ  of  error  awarded  to  that  Judgment 
tlie  record  certified  to  the  appellate  court  can  alone 
be  looked  to  to  ascertain  what  evidence  was  intro- 
dnced  in  the  trial  court  In  an  action  on  a  note 
vbere  the  record  failed  to  disclose  the  fact  that  the 
note  was  offered  in  evidence  in  the  trial  court  the 
judgment  was  reversed.  The  appellate  court  wUl 
never  presume  what  the  record  fails  to  disclose. 
DaWs  V.  Poland.  08  Va.  225.  28  S.  E.  Rep.  202. 

Suits  npoa  Lost  Instnunents— Bvldencs.— In  order 
to  maintain  a  suit  in  equity  setting  up  a  lost  nego- 
tiable note  and  praying  for  a  decree  for  the  payment 
thereof,  it  is  indispensable,  where  the  loss  of  such 
note  is  controverted  by  the  answer  of  the  defend- 
anu.  that  the  loss  should  at  the  hearing  of  the 
caose  be  established  by  competent  and  satisfactory 
proof  &    Exch.  Bank  v.  Morrall.  16  W.  Va.  646. 

evidence  of  RatUlcntlon  of  lni|M-oi>er  Act.— The  fact 
that  a  cashier  handed  the  plaintiff  a  renewed  note 
in  lieu  of  the  old  note  which  should  have  been  pro- 
tested, saying  the  latter  was  lost  and  the  plaintiff 
retained  the  former  some  time,  is  not  conclusive 
evidence  of  the  plaintiff's  ratification  of  the  bank's 
action,  but  is  evidence  from  which  the  jury  might 
or  might  not  infer  such  ratification.  Roanoke  Bank 
T.  Hambrick,  88  Va.  136. 

Wdgfat  of  Cbeclc  as  Evidence.— In  an  action  of  as- 
sumpsit a  check  may  be  offered  In  evidence  under 
the  money  counts;  and  if  there  Is  no  other  evidence 
in  the  case,  it  is  of  itself  sufficient  to  entitle  the 
plaintiff  to  recover  on  those  counts.  But  it  is  only 
prima  facie  evidence  of  money  lent,  paid  and  ad- 
vanced, or  had  and  received;  and  when  it  is  proved 
that  no  money  had  come  into  the  hands  of  the  de- 
fendant the  presumption  raised  by  the  check  is 
rebutted,  and  no  recovery  can  be  had  on  those 
counts.    Blair  V.  Wilson.  280ratt  106. 

Check  Prcsunod  to  Be  Qlven  In  Pnynent  of  Debt.— 
And  a  check  upon  a  bank  implies  that  it  was  given 
hi  payment  of  a  debt  due  by  the  drawer  to  the  party 
in  whose  favor  it  is  drawn,  or  for  money  loaned  by 
the  latter  to  the  former  at  the  time  of  the  execution 
of  the  check.  Though  such  implication  may  be  re- 
pelled by  evidence  that  the  check  was  not  so  given, 
bnt  was  in  fact  given  for  a  loan  by  the  drawer  to 
the  payee,  such  evidence  being  in  conflict  with  the 
apparent  pnrport  of  the  transaction,  ought  to  be 
▼ery  strong  to  repel  the  implication  and  to  establish 
the  contrary  fact  Terry  v.  Rag'sdale,  88  Gratt.  848; 
Blair  v.  Wilson.  28  Gratt.  165. 

While  the  giving  of  a  check  by  the  debtor  to  a 
creditor  is  generally  presumed  to  be  only  a  provi- 
sional or  conditional  payment  of  the  debt  for  which 
it  is  given,  yet  such  check  may.  by  special  agree- 
ment of  the  parties,  be  given  and  received  in  full 
.  payment  and  absolute  discharge  of  satisfaction  ot 
the  debt   Whether  it  was  so  given  and  received  is  a 


question  of  fact  for  the  Jury.    Blair  v.  Wilson,  28 
Gratt  106. 

Redtal  In  Trnst  Deed  as  Evidence.— m  Powell  v. 
White,  11  Leigh  800f  a  recital  in  a  deed  of  trust  that 
the  eeituit  aue  trust  were  liable  as  indorsers  for  the 
maker  of  the  deed,  and  that  the  maker  of  the  deed 
was  willing  and  desirous  to  indemnify  and  secure 
them  from  all  loss  and  damage  and  consequence  of 
their  becoming  indorsers.  by  conveying  property 
for  the  purpose,  was  held  not  to  entitle  the  indors- 
ers, after  the  death  of  the  maker,  to  rank  as  spe- 
cialty creditors,  in  the  administration  of  his 
personal  assets. 

Weight  of  Evidence  a  Question  for  the  Jury.— The 
weight  of  evidence  Is  in  all  cases  a  question  for  the 
Jury,  and  it  is  improper  for  the  court  to  pass  upon 
the  weight  of  evidence,  as  this  would  be  usurping 
the  functions  of  the  Jnry.  Thus  in  an  action  on  a 
promissory  note,  the  court  if  requested,  should  in- 
struct the  Jury,  that  twenty  years  having  elapsed 
between  the  time  when  the  note  became  due  and  the 
institution  of  the  action,  they  ought  to  presume  It 
paid,  unless  evidence  be  offered  of  some  acknowl- 
edgment of  the  debt  or  of  payment  of  interest  or 
part  payment  of  principal,  in  the  twenty  years. 
The  court  cannot  be  Justified  in  refusing  to  give 
such  instruction  on  the  ground  that  the  defendant 
has  not  stated  the  evidence  given  in  the  cause  in  his 
application:  or  that  in  the  court's  opinion  the  said 
principle  of  law  does  not  apply  to  the  case,  under 
the  circumstances  appearing  in  evidence;  for  this 
would  be  undertaking  to  Judge  of  the  weight  of  evi- 
dence. Wells  V.  Washington,  6  Munf.  588.  For 
weight  of  protest  as  evidence,  see  anU,  "Protest" 

c.  Com PBTBNOT  or  Wititbssm. 

Httsbaod  and  Wife  as  Witnesses.— Where  a  husband 
and  wife  are  Joint  makers  of  a  negotiable  note, 
neither  party  is  a  competent  witness  in  an  action  on 
the  note  although  no  relief  is  prayed  for  in  the  bill 
as  against  the  husband.  In  such  case  the  payee  is 
also  incompetent  Jones  v.  Degge,  84  Va.  685, 5  S.  E. 
Rep.  700.  See  monographic  note  on  "Husband  and 
Wife." 

Plaintiff  or  i>erson  lor  Whose  Benefit  Suit  U  Bronffht. 
—And  under  S  8.  ch.  180,.  of  the  W.  Va.  Code,  as 
amended  by  Acts  of  1888,  neither  the  plaintiff,  nor  a 
person  for  whose  benefit  a  suit  is  brought,  is  a  com- 
petent witness  against  a  defendant  who  is  the 
survivor  of  himself  and  a  deceased  party  who  with 
him,  was  a  Joint  maker  of  the  promissory  note  on 
which  the  action  was  brought  in  regard  to  any 
personal  transactions  or  communication,  between 
either  of  them,  and  such  deceased  party.  Heffle- 
bower  v.  Detrick,  27  W.  Va.  16. 

Indorser  as  Witness  In  Action  against  ilaker.— But 
an  indorser  of  a  note,  whether  negotiable  or  not  Is 
a  competent  witness  in  a  suit  between  the  holder 
and  maker,  to  prove  that  the  note  was  given  for  a 
usurious  consideration.  But  where  a  Joint  action 
of  debt  was  brought  against  the  drawers  and  indors- 
ers, under  the  act  of  the  assembly  allowing  a 
Joint  action  in  such  case,  it  was  held  that  one  of  the 
indorsers  could  not  render  himself  a  competent 
witness,  by  a  confession  of  Judgment  Taylor  v. 
Beck,  8  Rand.  816. 

Parties  Interested.— A  negotiable  note  was  indorsed 
by  several  parties  for  the  accommodation  of  the 
drawer,  and  at  the  maturity  the  last  indorser  had 
to  take  it  up.  He,  thereupon,  brought  an  action 
against  his  Immediate  indorser.  At  the  trial  the 
I  defendant  offered  as  a  witness,  the  indorser  imme- 
,  diately  preceding  him  on  the  note,  to  prove  that  all 
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of  tbe  indorsers  bad  asreedat  the  time  of  tbe  exe- 
•  cation  of  tbe  note,  to  share  equally  tbe  liability  of 
loss  on  tbe  note,  should  any  occur,  and  that,  as  be- 
tween tbemselyes.  they  would  be  bound  as  joint 
securities  only,  and  not  be  liable  the  one  to  the 
other  as  successive  indorsers  of  negotiable  paper. 
The  trial  court  held  that  whether  the  plaintiff  re- 
covered or  not,  the  witness'  interest  would  be  the 
same  except  as  to  the  costs,  which  the  plaintiff 
miffht  recover  of  the  defendant  and  that  the  wit- 
ness miffht  therefore  testify,  if  the  defendant  would 
release  him  from  all  liability  for  costa.  While  the 
release  was  being:  prepared,  it  was  discovered  that 
the  plaintiff  had  paid  the  money  on  the  note 
more  than  five  years  before  the  trial,  and  hence, 
that  if  he  failed  to  recover  of  the  defendant  in 
this  suit,  his  recourse  asrainst  the  witness  would 
be  barred  by  the  statute  of  limitations,  and  the 
witness  was  not  permitted  to  testify.  Upon  a  writ 
of  error  it  was  held,  that,  the  risrht  of  the  witness  to 
plead  the  statute  in  such  an  event,  disturbs  his 
equality  of  interest  (if  such  equality  existed  before) 
in  the  subject-matter  of  this  suit,  and  rendered  him 
incompetent  to  testify,  but  his  competency  misrht 
be  restored  by  an  entire  release  to  him,  by  the  de- 
fendant, of  all  claim  against  him  on  account  of  his 
indorsers.    Chapman  v.  Hiden,  2  P.  &B..  91. 

Party  Interested  to  a  Small  Decree  Is  Incompetent.— 
In  an  action  of  debt  ag-ainst  the  maker  and  prior 
indorsers  of  a  negotiable  note,  they  pleaded  jointly 
nil  debet  and  usury.  Before  the  trial  the  maker  con- 
fessed a  judgment,  and  there  was  a  final  judfirment 
entered  asrainst  him;  and  the  two  prior  indorsers 
released  him  from  all  liability  to  them.  As  the 
maker  was  liable  to  the  two  last  indorsers  under 
the  statute  (Code,  ch.  14fl,  sec.  6,  p.  687),  for  B  per  cent 
damages  for  any  amount  of  the  debt  they  might 
have  to  pay.  he  was  held  not  a  competent  witness 
for  the  defendants  to  prove  usury.  Mills  v.  Central 
Savings  Bank,  16  Gratt.  94. 

Maker  an  Incompetent  Witness  to  Prove  Usury.— In 
an  action  for  debt  affalnst  the  maker  and  four  in- 
dorsers of  a  negotiable  note,  they  pleaded  jointly 
nil  debet  and  usury.  Before  the  trial  the  maker 
confessed  a  judgment  and  there  was  a  final  judg- 
ment entered  against  him,  and  the  three  indorsers 
released  him  from  all  liability  to  them.  The  maker 
was  held  still  liable  to  the  fourth  indorser,  and  was 
not  a  competent  witness  for  the  defendants  to  prove 
usury.  An  agreement  by  the  plaintiff  not  to  take  a 
judgment  against  the  last  indorser  unless  he  recov- 
ered against  all,  did  not  release  him  so  as  to  render 
the  maker  a  competent  witness  when  released  by 
the  prior  indorsers.  Hogshead  v.  Baylor,  10  Gratt  99. 
7.  THE  JUDGMENT. 

Judgment  against  Some  and  in  Pavor  of  Others.— in 
an  action  of  debt  by  the  holder  of  a  negotiable  note, 
against  the  maker  and  the  four  indorsers,  upon  the 
plea  of  usury  by  the  indorsers,  the  jury  found  that 
the  note  was  indorsed  by  the  first  three  indorsers. 
for  the  accommodation  of  the  maker,  and  was  sold 
by  him  to  the  fourth  indorser,  at  a  usurious  rate  of 
interest;  who  afterwards  and  before  it  became  due, 
indorsed  it  to  the  holder,  for  value.  It  was  held, 
that  upon  this  verdict,  the  court  should  render  a 
judgment  In  favor  of  the  maker  and  the  first  three 
indorsers,  and  against  the  fourth  indorser,  under 
the  Code,  ch.  177,  sec.  9,  p.  733.  Moffett  v.  Bickle,  21 
Gratt  280. 

An  action  of  debt  was  brought  under  the  statute, 
against  the  drawer  and  indorser  of  a  protested  ne- 
gotiable note.    Upon  a  demurrer  by  both  defend- 


ants to  the  evidence  offered  by  the  plaintiff.  In 
which  demurrer  the  plaintiff  joined,  the  court  gave 
Judgment  against  one  defendant  and  in  favor  of  the 
other.    Raine  v.  Rice,  2  P.  &  H.  530. 

When  Pinal  Judgment  May  Be  Entered  and  When 
Writ  of  inquiry  Necessary.— A  final  judgment  when 
no  plea  is  filed,  may  be  rendered  in  the  office  ai 
rules,  for  principal  and  interest  when  the  actioais 
founded  upon  any  instrument  in  writing  for  the 
payment  of  an  ascertained  sum  of  money.  Bat 
where  the  plaintiff  showed  by  a  paper  filed  by  him- 
self, that  the  defendant  was  entitled  to  a  credit  tbe 
judgment  ought  either  to  have  been  entered  subject 
to  such  credit  or  if  the  plaintiff  refused  to  take 
judgment  in  that  way,  a  writ  of  inquiry  should 
have  been  awarded  :  and  where  a  judgment  in 
such  case  was  entered  without  the  allowance  of 
such  credit,  and  without  awarding  a  writ  of  inquiry, 
this  was  held  reversible  error.  Rees  v.  Conoco- 
cheagne  Bank.  5  Rand.  826. 

Discontinuance  as  to  a  Party  Does  Not  Affect  the 
Validity  of  Judgment.— A  joint  action  was  brought 
against  two  partners  as  makers  of  a  negotiable 
note,  and  two  other  parties  as  Indorsers.  One  of 
the  partners  filed  a  plea  of  nil  debet,  which  plea  was 
sworn  to.  On  the  motion  of  the  plaintiff's  counsel 
the  cause  was  discontinued  as  to  the  party  so  plead- 
ing. The  other  parties  not  appearing  judgment 
was  given  against  them  by  default  This  judgment 
was  held  to  be  a  valid  judgment  acralnst  the  other 
parties,  as  the  discontinuance  of  the  action  as  to 
one  of  the  parties  did  not  amount  to  retraxit  A  re- 
traxit can  only  be  entered  by  the  plaintiff  in  person, 
and  in  open  court.  Muse  v.  Farmers*  Bank.  27  Gratt. 
252. 

Judgment  against  Parties  Served  with  Process.— In  a 
joint  action  against  two  makers  and  an  indor«er  of 
a  negotiable  note,  process  was  served  upon  one  of 
the  makers  and  the  indorser,  but  was  returned 
again  and  again  as  to  the  other  maker,  "not  foand" 
or  **no  inhabitant"  Upon  a  discontinuance  of  the 
action  as  to  this  maker,  he  was  not  thereby  released 
from  his  liability  on  the  note,  and  therefore  the  in- 
dorser was  not  released ;  and  the  plaintiff  was 
held  entitled  to  judgment  against  the  indorser  and 
the  maker  who  had  been  duly  summoned.  McVeigh 
V.  Bank  of  Old  Dominion,  28  Gratt  785. 

Confession  of  Judgment.- Where  two  persons  were 
indorsers  at  a  bank  for  third  parties  who  are  insol- 
vent and,  for  the  purpose  of  gaining  an  extension, 
one  of  the  indorsers  confessed  judgment  for  the 
whole  amount  for  which  he  was  liable,  the  third 
parties  agreeing  to  give  certain  other  collateral 
security  ;  and  to  procure  the  other  indorser  to  like- 
wise confess  judgment  neither  of  which  was  done, 
it  was  held  that  the  first  indorser  was  liable  on  his 
confession  of  judgrment,  even  though  the  bank  had 
promised  to  obtain  judgment  against  his  coin- 
dorser,  such  promise  being  void.  Kelly  v.  Talia- 
ferro. 82  Va.  801,  6  S.  E.  Rep.  85. 

Office  Judgment  Cannot  Be  Confirmed  wfthoot  Writ 
of  Inquiry.— Where  a  joint  action  is  brought  against 
the  drawer  and  Indorsers  of  a  negotiable  note,  an 
office  judgment  cannot  be  confirmed  ag^ainst  all,  or 
either  of  the  defendants,  without  a  writ  of  inquiry. 
In  a  suit  against  the  drawer  alone,  a  judgment 
might  be  rendered  against  him  without  the  writ  of 
inquiry,  but  when  he  is  sued  with  the  indorser.  no 
judgment  can  properly  be  given  finally  against  him, 
until  a  final  judgment  is  also  given  against  all  of 
the  defendants.  Hatcher  v.  Liewis,  4  Rand.  16S; 
Metcalfe  v.  Battaile,  Gilmer  191. 
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JodsiBeiit  mgrninst  5ecofid  Indorser  Not  Conclnstve 
M  FIrat.  —A  jndffment  obtained  affalnst  a  snbse- 
qaent  Indorser  is  not  conclusive  asrainst  a  prior 
indorser;  but  in  order  to  make  him  responsible, 
wbere  the  subsequent  indorser  baspaid  tbe  debt, 
his  liability  mnst  be  fixed  as  tbouffh  no  judgment 
had  ever  been  obtained.  Wben  such  liability  is 
fixed,  a  security  of  the  subsequent  indorser  in  a 
fortbcomlDS'  bond,  is  entitled  to  be  subrogated  into 
the  shoes  of  bis  principal  to  the  extent  of  that  lia- 
bility.   Conaway  v.  Odbert,  2  W.  Va.  25. 

JadgflKnC  affslnst  Indorsers  without  tlic  Intsrventlon 
afsJary  Is  Error.— A  negotiable  note  is  not  consid- 
ered to  be  a  writinsT  for  the  payment  of  money  as  to 
the  indorser*  but  it  is  only  a  collateral  contract  to 
pay  it  under  certain  circumstances,  and  judgment 
against  tbe  indorser  without  the  intervention  of  a 
jury  is  improper.    Metcalfe  v.  Battaile,  Oilmer  191. 

VoM  JodsiBent-Nots  StUI  a  Valid  Security.— Though 
the  Judgment  upon  a  note  rendered  by  the  court  not 
haying  Jurisdiction  of  the  case  is  void,  the  note  is 
still  a  valid  security.    Ldnn  v.  Carson,  82  Qratt  17a 
8.  BEI^IEF  IN  EQXnTY. 

What  U  a  Sufflcient  Allegation  of  Dishonor  In  BIIL- 
A  charge  in  a  bill  in  equity  that  a  defendant  indorsed 
certain  notes  and  that  "said  notes  are  filed"  as 
exhibits  with  the  bill,  does  not  make  the  certificates 
of  protest  annexed  to  the  notes  parts  of  the  bill,  and 
is  not  a  sufficient  allegation  of  dishonor  to  charge 
the  indorser.  Tidball  v.  The  Shenandoah  Nat  Bank, 
«  Ya.  708.  37  S.  £.  Rep.  818. 

^Sotice  of  Dishonor  a  Necessary  Allegation.— In  a  bill 
to  subject  a  decedent's  estate  upon  his  liability  as 
an  indorser  of  a  negotiable  paper,  notice  of  the 
dishonor  of  the  paper  is  a  necessary  allegation  in 
the  bilL  Tidball  v.  Shenandoah  Nat.  Bank.  98  Va. 
7e&  TT  S.  £.  Bep.  818. 

Parties  Primarily  Liable  Necessary  Parties  In  a  Suit 
■gsinst  indorsers.— In  a  suit  in  equity  to  subject  the 
estate  of  an  indorser,  persons  primarily  bound  on 
the  paper  are  necessary  parties,  as  they  may  have 
defences  unknown  to  the  indorser,  and,  being  first 
liable,  equity  will  not,  except  under  special  circum- 
stances subject  the  estate  of  the  indorser  until  that 
of  his  principal  has  been  exhausted.  Tidball  v.  The 
Shenandoah  Nat.  Bank,  96  Va.  706,  37  S.  E.  Rep.  318: 
Horton  v.  Bond.  28  Gratt.  810. 

ilakcr  a  Necessary  Party  to  a  Suit  against  Indorser.— 
And  upon  a  suit  in  equity  to  subject  the  land  of  an 
indorser  to  his  liability  as  an  indorser  upon  a  nego- 
tiable note,  the  maker  of  the  note  is  a  necessary 
party,  and  in  order  to  charge  the  indorser,  it  is 
necessary  to  aver  and  prove  dishonor  by  the  maker, 
and  notice  thereof  to  the  Indorser.  Fidelity,  etc., 
Ca  V.  Engleby  (Va.  1901),  37  S.  E.  Rep.  967. 

Asslgaor  ilnst  Be  Hade  Party  In  a  Bill  by  Assignee.— 
Where  a  bill  in  equity  asks  relief  for  a  plaintiff  as 
assignee  of  the  rights  of  another,  the  assignor 
must  be  made  a  party  to  the  cause,  and  the  assign- 
ment averred  and  proved,  though  not  denied  in  the 
answer.    Corbin  v.  Emmerson,  10  Leigh  663. 

Where  a  note  was  sued  on  by  an  alleged  assignee 
which  had  only  been  indorsed  for  collection,  it  was 
held  necessary  to  make  the  alleged  assignor  a  party. 
Lynchburg  ^ron  Co.  v.  Tayloe,  79  Va,  671. 

Error  to  Decree  Sale  of  Land  of  Last  Indorser  before 
That  of  Maker  and  Prior  Indorsers.— On  a  bill  by  a 
judgment  creditor  to  subject  the  land  of  his  debtors 
to  satisfy  a  judgment  against  them  as  makers  and 
indorsers  of  a  note  whose  liabilities  inter  sese  are 
successive,  it  is  error  for  the  court  to  decree  a  sale 
of  the  lands  of  the  last  indorser  before  resorting  to 


the  lands  of  the  maker  and  prior  indorsers  of  such 
note,  unless  to  require  the  plaintiff  to  exhaust  the 
estates  of  those  debtors,  whose  liabilities  are  prior 
to  the  last  indorser,  will  in  the  opinion  of  the  court 
unduly  delay  the  plaintiff  in  the  collection  of  his 
debt    Nat  Bank' v.  Bates,  SO  W.  Va.  310. 

No  Adequate  Remedy  at  Law.— A  written  agree- 
ment between  the  maker  and  the  payee  of  a  note, 
in  relation  to  the  contract  in  pursuance  of  which 
the  note  was  made,  having  been  lost  at  the  time  a 
judgment  was  recovered  on  the  note,  and  without 
which  the  maker  had  no  defence  at  law,  it  was  held 
that  equity  had  jurisdiction  of  the  case.  Vathir  v. 
Zanc,  6  Gratt  246. 

Jurisdiction  of  Law  and  BquHy  Concurrent  In  Case  of 
Lost  lostmnients.- Equity  has  jurisdiction  wherever 
a  lost  instrument  is  to  be  set  up,  notwithstanding 
courts  of  law  now  exercise  jurisdiction  in  the  same 
case.  In  such  case,  a  court  of  equity,  having  juris- 
diction for  one  purpose,  will  adjudicate  the  whole 
merits  of  the  cause.  Hall  v.  Wilkinson,  85  W.  Va. 
197, 12  S.E.  Rep.  1118. 

Better  Rule  to  Offer  Indenuilty  In  the  Bill  In  Case  of 
Lost  Note.— Where  a  bill  in  equity  is  filed  setting  up 
a  lost  negotiable  note  and  praying  a  decree  against 
the  maker  and  indorsers  for  the  debt  while  it 
may  not  be  Indispensable,  it  is  safer,  and  more  in 
conformity  with  what  seems  to  be  a  general  prac- 
tice to  offer  in  the  bill  to  give  the  proper  indemnity 
under  the  direction  of  the  court  Exch.  Bank  v. 
Morrall,  10  W.  ^'a.  546. 

Court  riust  Decree  Indemnity.— And  in  a  suit  in 
equity  upon  a  lost  negotiable  instrument  where  the 
court  decrees  for  the  debt  it  is  indispensable  for 
the  court  to  decree  ample  indemnity  for  the  pro- 
tection of  the  makers  and  indorsers  of  such  notes, 
and  each  of  them  decreed  against:  and  the  court 
should  provide  in  its  decree  that  the  plaintiff  shall 
take  no  benefit  thereof  until  such  Indemnity  be 
given.    Exch.  Bank  v.  Morrall,  16  W.  Va.  546. 

Court  May  PIx  Liability  on  Party  First  Responsible. 
—On  a  bill  in  equity  exhibited  by  the  holder  of  a 
promissory  note  against  the  maker,  or  the  indorsers, 
the  court  may  fix  the  debt  on  the  person  first  re- 
sponsible, in  order  to  avoid  circuity  of  action. 
Chalmers  v.  McMurdo,  6  Munf .  252. 

Charging  a  Wife's  Separate  Estate— Joinder  of  Par- 
ties.—Equity  is  the  appropriate  tribunal  for  chang- 
ing a  wife's  separate  estate,  and  an  indorser  on 
her  note  may  be  joined  as  a  party.  And  if  from 
cause  developed  in  the  suit  the  plaintiff  fails  in  his 

« 

remedy  against  that  estate,  he  may  have  relief  in 
the  same  suit  against  the  indorser.  Walters  v. 
Farmers'  Bank,  76  Va.  12. 

A  Decree  Which  Does  Not  Decide  the  Rights  of  the 
Indorsers  Inter  3ese  Does  Not  Work  an  Estoppel.— In  a 
suit  upon  a  note  against  the  maker  and  indorser.  a 
decree  was  rendered  in  favor  of  the  first  indorser  ; 
but  it  not  appearing  upon  the  face  of  the  record,  nor 
by  extrinsic  evidence,  that  the  adjudication  was 
upon  the  merits  and  that  it  decided  the  respective 
rights  of  the  indorsers  as  between  themselves,  it 
was  held,  that  the  surety  of  the  second  indorser, 
who  had  been  compelled  to  pay  the  note,  was  not 
estopped  by  that  adjudication  from  recourse 
against  the  first  Indorset.  Chrisman  v.  Harman,  29 
Gratt  494. 

riouldlngthe  Decree  to  Pit  the  Particular  Case.— The 
maker  of  a  note  negotiable  at  the  Bank  of  Virginia, 
filed  a  bill  of  injunction  against  the  payee  and  his 
assignee,  on  the  ground  of  an  equity  affecting  the 
payee  only.    It  was  held,  that  the  court  of  equity 
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havinff  before  It  all  the  parties  concerned,  ought 
not  to  discharge  the  maker  altosrether,  nor  to  turn 
over  the  asslsnee  to  a  suit  at  law  asrainst  the  payee, 
but  should  decree  ajrainst  the  latter  in  the  first  in- 
stance, that  he  should  pay  the  amount  of  the  note 
to  the  asslirnee.  and  the  costs  at  law ;  and  liberty 
should  be  reserved  to  the  assignee  to  apply  to  the 
court  to  dissolve  the  injunction  as  to  the  maker  for 
so  much  of  the  said  debt  as  he  misrht  not  be  able  to 
recover  from  the  payee  ;  in  which  case  a  decree 
ouGTht  also  to  be  rendered  in  favor  of  the  maker 
asrainst  the  said  payee,  for  so  much  thereof  as  he 
mifirht  be  compelled  to  pay  out  as  aforesaid.  And 
the  decree  should  further  direct  that  the  action  at 
law  in  favor  of  the  assisrnee  asrainst  the  payee  if 
any  be  pending,  be  perpetually  enjoined,  except  as 
to  costs.  In  such  case,  the  payee  should  pay  to  both 
the  other  parties,  their  costs  in  chancery,  and  In 
the  court  of  appeals,  upon  a  bill  taken  by  himself 
and  the  assiarnee  in  the  decision  of  which,  both  the 
other  parUes  substantially  prevailed.  McNiel  v. 
Baird,  6  Munf .  810. 

Jurltdlctloiwl  Amount  of  Appetlato  Court  in  Injunc- 
tion Coses.— The  amount  in  controverby  on  an  appeal 
from  a  decree  pei-petually  enjoininr  a  sale  under  a 
deed  of  trust  arlven  to  secure  notes  amounting  to 
(600,  from  which  a  usurious  discount  of  162  has  been 
deducted,  is  the  whole  sum  secured,  and  the  court 
of  appeals  has  jurisdiction  of  the  case.  Schmelz  v. 
Rix.  96  Va.  60»,  28  S.  £.  Rep.  800. 

Cancellation  of  Note  Given  by  Incompetent  Party.— A 
court  of  equity  has  power  to  decree  the  delivery  up 
and  cancellation  of  a  promissory  note  given  by  an 
old  man  who  Is  clearly  shown  to  be  mentally  incap- 
able of  transactinar  such  business.  Hiett  v.  ShuU, 
86  W.  Va.  668,  16  S.  E.  Rep.  146. 

indorsers  Rlffht  to  Pile  a  BUI  Quia  Timet.— Where 
the  holder  of  a  note  has  recovered  a  judfirment 
aarainst  the  maker  and  the  two  Indorsers  and  has 
issued  execution  on  such  judarment  the  second  and 
last  indorser  has  not  the  right  as  a  matter  of  course 
to  file  a  bill  Quia  timet  asking  a  court  of  equity  to 
compel  the  payment  of  this  judgment  out  of  the 
sale  of  the  real  estate  of  the  maker  and  first  in- 
dorser, simply  because  he  alleges  that  he  is  afraid 
that  his  own  real  estate  may  be  subjected  to  the 
payment  of  the  judgment.  Watson  v.  Wigglnton, 
28  W.  Va.  688. 

In  Call  V.  Scott.  4  Call  402,  the  drawer  of  a  bill  of 
exchange  gave  a  mortgage  to.indemnif y  an  indorser 
against  future  liability,  and  the  indorser  was  al- 
lowed to  bring  a  bill  quia  timet  against  the  represen- 
tative of  the  drawer  to  foreclose  the  mortgage  and 
pay  the  whole  of  the  bill  of  exchange. 


633        *Qalt's  Ex'or  &  als.  v.  Swain. 

January  Term.  1868,  Richmond. 

[60  Am.  Dec.  811.] 

(Absent  Danibu  J.*) 

I.  5ttbAcriptions— May  Be  CondltlonaL— A  subscription 
of  money  for  the  accomplishment  of  an  object, 
like  any  other  promise  or  offer,  may  be  conditional. 
If  particular  terms  are  prescribed  in  the  subscrip- 
tion paper,  these  terms  are  In  themselves  condi- 
tions, which  must  be  complied  with  before  the 
subscription  is  binding. 

a.  Same— What  NeceMary  to  flaice  Bindlnar.— To  make 

•He  was  related  to  some  of  the  parties. 


a  subscription  binding.  It  must  be  acceded  to.  and 
the  party  must  be  apprised  that  his  oifer  la 
accepted,  and  this  must  be  done  in  a  reaaonabie 
time. 

3.  Same— Consideration  NeceMary.— A  subscriptiovL. 
like  any  other  promise  or  offer,  requires  a  consid- 
eration to  support  it.  either  of  profit  to  the  party 
making  it,  or  of  loss  to  the  other  party. 

4.  3ame— When  Subscriber  Bound.— If  a  subscription 
be  acceded  to  on  the  terms  in  which  it  is  made, 
and  labor  or  money  is  expended  on  the  faitli 
thereof,  the  party  making  the  subscription  is 
bound  thereby. 

This  was  a  bill  filed  in  1824  in  the  late 
Chancery  court  in  Richmond,  by  Levi  Swain 
against  a  number  of  parties  as  subscribers 
to  a  scheme  for  building  a  church.  The 
plaintiff  alleged  that  he  had  been  employed 
by  some  of  them  on  behalf  of  themselves 
and  others  to  do  the  carpenters'  work  of  the 
building;  that  be  had  proceeded  to  do  a 
large  quantity  of  work,  and  they  had  failed 
to  pay  him ;  and  he  charged  that  a  number 
of  the  subscribers  had  failed  to  pay  up 
their  subscriptions.  Among  these,  he 
charged,  were  Gait,  Nicholas  and  Scott. 
Several  of  the  parties  answered,  saying 
that  they  had  paid  up  the  amount'  they  had 
subscribed,  and  that  by  the  contract  with 
the  plaintiff  there  was  to  be  no  per- 
634  sonal  liability  further  than  for  *their 
subscription.  The  defendants  above 
named  answered,  denying  that  they  were 
liable.  The  grounds  taken  by  them  and  the 
facts  of  the  case  are  stated  in  the  opinion 
of  Judge  Samuels.  Upon  the  second  con- 
tract referred  to  in  the  opinion,  the  plain- 
tiff had  been  paid  at  the  commencement  of 
the  suit,  all  but  about  200  dollars,  which  was 
paid  in  the  progress  of  the  cause.  The 
court  below  decreed  in  favor  of  the  plaintiff 
against  Gait's  executor,  Nicholas  and  Scott. 
Whereupon  they  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Rhodes,  for  the  appellants. 
Macfarland,  for  the  appellee. 

SAMUELS,  J.  The  case  between  the 
parties  before  the  court  on  this  appeal  is 
this :  The  appellee,  by  suit  in  chancery  in 
the  court  below,  sought  to  recover  of  the 
appellants  respectively,  several  sums  of 
money,  alleged  to  have  been  subscribed  for 
the  purpose  of  building  a  church.  It  is  al- 
leged in  the  bill  that  a  number  of  individ- 
uals, including  the  appellants  Scott  and 
Nichols,  and  the  testator  of  the  appellant 
Gait,  associated  themselves  together  and 
agreed  to  subscribe  certain  sums  of  money, 
which  were  placed  on  a  list  opposite  their  re- 
spective names,  for  the  purpose  of  building  a 
church.  It  is  not  alleged,  however,  that  the 
subscriptions  or  promises  were  made  to 
Swain  :  Nor  is  it  alleged  to  whom  or  at  what 
time  they  were  made.  The  bill  btates  that 
complainant  was  informed  (without  assert- 
ing the  fact)  that  the  persons  associated 
selected  certain  individuals  to  make  the  nec- 
essary contracts,  and  to  do  what  was  req- 
uisite for  the  building  of  the  church.  It 
charges  that   a  lot  of  ground  was  purchased 
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for  the  site  of  the  building',  and  that  certain 
individuals  named  in  the  bill,  on  behalf  of 
themselves   and  other  subscribers  to 
6SS      the  scheme,  entered  *into   a  contract 
with   complainant  for  the  carpenters' 
work,  and  materials  necessary  to   complete 
the   chnrch;  which    contract,    after    being 
partly    performed   by   complainant,   he  was 
compelled    to   abandon   by    the   default   of 
the  parties  contracted  with.     It  further  al- 
leges that  another  contract  was  afterwards 
made  by  complainant  with  another  individ- 
ual,   actings     for   himself  and    others,    for 
finishing-  the  work  at  a  certain  price ;  that 
the  work  was  finished,  but  the  price  not  paid. 
The  defendants  in  their  answers  put   the 
plaintiff  on    proof  of  the  ca&e   as  alleged  in 
the    bill.       The    plaintiff  offered   no    proof 
whatever.     The  case  must  be  decided  upon 
the  admissions  in  the  answers.     The  defend- 
ants   admit   that    they   did   subscribe   cer- 
tain amounts  to  be  expended  in  the  erection 
of    the   church.     That   these   subscriptions 
were  not  made   to  complainant    Swain,  but 
to    others;    that    certain     terms  or    condi- 
tions attended  the  subscriptions ;  that  these 
terms  were  never  complied   with;  that   the 
offers    contained  in  the  subscriptions   were 
not  accepted  within  a  reasonable  time,  and 
if  accepted  at  all,  it  was  without  the  knowl- 
edge of  the  defendants.     That  any  contract 
which  may  have  been  made  with  complain- 
ant was  without  their  authority,  and  they 
deny  that  it  binds  them. 

On  the  facts  stated  in  the  answers,  it 
must  be  held  that  a  subscription,  like  any 
other  promise  or  offer,  may  be  conditional. 
If  particular  terms  are  prescribed,  these 
terms  in  themselves  are  conditions  which 
must  be  complied  with  before  the  subscrip- 
tion is  binding*.  To  make  such  subscription 
binding*  it  must  be  acceded  to,  as  any 
other  promise  or  offer,  and  the  party  ap- 
prised that  his  offer  is  accepted ;  and  this 
must  be  done  in  a  reasonable  time.  A 
subscription,  like  any  other  promise  or 
offer,  requires  a  consideration  to  support  it, 
either  of  profit  to  the  party  promising  or 
of  loss  to  the  other  party.  If  a  sub- 
636  scription  be  acceded  *to  on  the  terms 
in  which  it  is  made,  and  labor  or 
money  is  expended  on  the  faith  thereof, 
the  party  making  the  subscription  is  bound 
thereby.  Story  on  Contracts,  {  453.  B*or 
these  reasons  I  am  of  opinion  to  reverse 
the  decree  and  dismiss  the  bill  as  to  the 
appellants.  It  would  be  improper  to  express 
any  opinion  on  the  questions  between  com- 
plainant and  other  defendants,  not  parties 
to  the  appeal. 

Alyl^BN  and  LEEi  Js.,  concurred  in    the 
opinion  of  Samuels,  J. 

MONCURK,  J.,  dissented. 

Decree  reversed. 


637  *Morris  v.  Morris. 

Jamiary  Term,  1868.  Richmond. 
ArMtrattoo*— Award  Afflnnlnir  s  Prior  Award— Con- 

•ArbltratioD— When  Court   Can  Examine  Evidence 
Mere  Arbitrators.— The  court  can  look  into  the  testi- 


'  cluslveneae  of— Cace  at  Bar.— A  bill  is  filed  to  set 
aside  an  award  on  the  rround  of  mlsuke,  misbe- 
havior and  corniption  In  the  arbitrators.  The 
defendant  answers,  denylnff  all  the  grounds  re- 
lied on  by  the  plaintiff,  and  insistinsr  upon  the 
validity  of  the  award;  and  each  party  takes 
testimony  to  sustain  his  case.  They  then,  by  an 
order  of  court,  submit  the  cause  to  the  award  of 
another  arbitrator,  who  is  to  decide  it  upon  the 
pleadinffs  and  proofs  then  in  the  cause  without 
further  testimony,  except  that  if  he  is  at  a  loss 
on  any  point,  or  the  counsel  should  certify  that  the 
examination  of  any  witness  was  indispensable 
to  havinir  justice  done  to  the  party,  such  wit- 
ness shall  be  examined  by  the  arbitrator  in  pres- 
ence of  one  counsel  on  each  side  and  no  other 
person.  The  award  is  to  be  returned  by  a  time 
certain:  and  if  no  award  is  made  or  if  made  shall 
not  be  held  to  be  a  final  determination  of  the  cause, 
then  the  parties  to  stand  in  their  present  condi- 
tion, and  the  defendant  to  be  at  liberty  to  have 
the  same  benefit  of  the  award  as  he  then  had. 
The  arbitrator  made  his  award  afflrmiuff  the 
former  award,  and  taking  that  as  the  basis  of  his 
settlement,  going  on  to  state  a  further  account 
of  matters  embraced  in  the  submission.  Hbld: 
The  order  of  the  court  submitted  the  validity 
of  the  first  award  to  the  arbitrator  and  his  de- 
cision is  conclusive  upon  it 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Orang-e  county,  by  George  Morris, 
against  Tandy  G.  Morris,  to  set  aside  an 
award.  In  the  progress  of  the  cause,  it  was 
submitted  to  arbitration  again,  and  the 
award  was  to  be  entered  as  the  decree  of  the 
court.  The  award  was  made  and  there  was 
a  decree  upon  it :  From  which  decree  George 
Morris  applied  to  this  court  for  an  appeal, 
which  was  allowed.  The  case  is  fully  stated 
in  the  opinion  of  Judge  Allen. 

Lyons,  for  the  appellant. 

Patton,  for  the  appellee. 

638  *ALLEN,  J.  On  the  2l8t  day  of 
January  1842  George  Morris  and 
his  son  Tandy  G.  Morris,  entered  into 
an  agreement  which  recited  that  George 
Morris  had  put  into  the  hands  of  T.  G. 
Morris  certain  bonds,  one  on  Garland  Bal- 
lard for  3067  dollars  26  cents,  one  on  Lewis 
Collins  for  1131  dollars  74  cents,  and  one  on 
Mordecai  Collins  for  718  dollars  48  cents, 
all  of  which  bonds  were  to  be  accounted  for 
to  the  said  G.  Morris,  in  the  way  which 
the  parties  would  state;  and  to  prevent  any 
difficulty  between  father  and  son,  they 
ag'reed  to  refer  the  matter  of  payment   of 

mony,  which  was  before  the  arbitrators,  for  the  pur- 
pose of  determiniufir  from  such  evidence  and  other 
circumstances.. whether  the  errors  were  so  trross  or 
palpable  as  to  show  fraud,  corruption,  or  gross  mis- 
conduct in  the  arbitrators,  but  not  to  correct  any 
error  of  ludfirmeut  into  which,  in  the  view  of  the 
court,  the  arbitrators  may  have  innocently  fallen. 
For  this  proposition,  see  the  principal  case  cited  in 
Borinar  v.  Boring,  2  W.  Va.  803;  Fluharty  v. 
Beatty,  22  W.  Va  706;  Tennaut  v.  Divine,  24  W. 
Va.  395.  See  monographic  not4  on  "Arbitration 
and  Award"  appended  to  Bassett  v.  Cunniuffham,  9 
Qratt.  684. 
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said  bonds,  and  all  other  matters  with  re- 
gard to  money  transactions  between  them 
(making  no  exceptions  as  to  dates)  to  the 
award  of  two  arbitrators,  who,  if  they  could 
not  agfree,  were  authorized  to  select  an 
umpire.  The  arbitrators  entered  upon  the 
enquiry  submitted  to  them,  and  not  being 
able  to  agree  upon  all  the  matters  in  contro- 
versy  before   them,    they  selected  an   um- 


money  received  on  the  bonds,  and  besides 
such  acknowledgment,  a  written  promise 
that  he  would  when  required  give  adequate 
security  to  pay  what  might  come  into  his 
hands   as   the  ostensible    assignee  of  the 

bonds.  The  bill  further  details  the  cir- 
640      cumstances  which  he  thinks  ^justifies 

him  in  charging  his  son  with  having 
purloined    the  said    acknowledgment    and 


pire ;  and  an  award   was   made  on  the  28th  i  promise   in   writing ;  sets     forth   the  diffi- 


january  1842,  and  signed  by  the  two  arbi- 
trators and  the  umpire.  By  this  award,  the 
arbitrators  and  umpire,  after  reciting  that 
they  had  been  appointed  to  determine  some 
differences  between  the  said  George  and 
Tandy  Morris,  touching  claims  which 
George  Morris  had  against  his  son  on  ac- 
count of  certain  bonds  assigned  by  George 
to  Tandy,  and  claims  of  Tandy  against  his 
father  on  account  of  moneys  due  for  services 
rendered,  and  articles  furnished  and  moneys 
paid  and  advanced  by  Tandy  to  and  for  his 
father,  decided  that  Tandy  was  entitled  to 
and  should  receive  from  his  father  the  sum 
of  1726  dollars  81  cents,  with  interest  from 
the  date  of  the  award  until  paid. 

On  the  23d  of  June  1842,  George  Morris  filed 
a  bill  of  injunction  in  the  Circuit  court  of 
Orange,  in  which  he  alleged  that  being  old 
and  infirm,  and  confiding  in  his  son  Tandy, 
he  assigned  him  a  bond  on  Mordecai  Col- 
lins. That  the  bond  was  assigned  for 
639  reasons  set  *forth  in  the  bill,  but  with 
an  express  agreement  that  Tandy  was 
to  collect  the  same  and  pay  over  the  money 
to  him,  deducting  his  costs  and  charges. 
That  his  son  had  recovered  a  judgment  on 
the  bond  and  issued  execution :  That  learn- 
ing that  Tandy  claimed  the  judgment  as  his 
own,  he  required  him  to  retransfer  it,  but 
to  his  surprise,  Tandy  refused  to  do  so, 
alleging  he  had  purchased  the  bond.  After 
some  other  details  in  relation  to  this  bond, 
not  material  to  be  set  forth,  the  bill  prayed 
for  an  injunction  to  restrain  his  son  from 
collecting  the  money,  and  for  general  relief. 

Tandy  G.  Morris  answered,  denying  that 
the  bond  was  placed  in  his  hands  for  collec- 
tion only,  but  on  the  contrary,  alleging 
that  it  was  assicrned  to  him  for  a  valuable 
consideration  paid  to  his  father.  On  the 
18th  November  1842,  the  cause  being  heard 
on  a  motion  to  dissolve,  the  injunction  was 
dissolved.  The  claim  set  up  to  the  bond  on 
Mordecai  Collins,  was  the  only  claim  pre- 
ferred in  this  bill.  It  was  one  of  the  bonds 
recited  in  the  articles  of  submission  of  the 
21st  January  1842,  and  had  been  passed  upon 
by  the  award  of  the  28th  of  January.  Yet, 
for  some  cause  unexplained  in  the  record, 
neither  in  the  bill  nor  answer  was  any  al- 
lusion made  to  the  award. 

After  the  dissolution  of  the  injunction 
the  appellant  filed  an  amended  bill,  in 
which  he  gives  a  full  and  detailed  statement 
of  the  controversy  with  his  son,  growing 
out  of  the  assignment  of  the  three  bonds  de- 
scribed in  the  articles  of  submission  before 
referred  to.  He  avers  that  at  the  time  of 
making  the  assignment  he  took  from  his 
son  an  acknowledgment  in  writing,  to  the 
effect    that  he  was  to  account   for  aU    the 


culties  to  which  the  loss  of  such  testimony 
subjected  him,  the  proposition  of  his  son 
to  arbitrate  the  controversy,  and  his  reluc- 
tant assent  to  such  arbitration,  the  circum- 
stances attending  the  preparation  of  the 
submission  bond,  the  proceedings  of  the 
arbitrators  and  umpire  and  their  award,  an 
ofiSce  copy  of  which  was  filed  with  and 
prayed  to  be  taken  as  part  of  the  bill.  The 
bill  then  avers  that  Tandy  G.  Morris  found- 
ing himself  upon  the  decision  in  his  favor, 
had  ever  since  claimed  to  be  absolutely  en- 
titled to  the  bond  on  Mordecai  Collins  in 
dispute,  besides  claiming  the  large  sum 
awarded  to  him,  without  venturing  how<»ver 
to  sue  for  it ;  and  avers  that  it  is  obvious 
that  as  long  as  the  award  shall  stand  in 
force,  it  will  afford  his  son  sufiBcient  pre- 
text for  claiming  the  amount  of  the  bond  of 
M.  Collins  as  his  own  property,  and  will  be 
an  insuperable  barrier  to  his  obtaining  re- 
lief in  respect  to  that  debt  which  he  was 
seeking  to  recover  by  his  original  and 
amended  bill.  It  then  proceeds  to  set  forth 
his  various  objections  to  the  award,  alleg- 
ing that  the  arbitrators  and  umpire  mis- 
construed the  terms  of  the  submission  bj 
going  into  an  investigation  of  claims  for 
services  and  other  matters  not  having  regard 
to  the  money  transactions  of  the  parties,  and 
that  the  arbitrators  were  guilty  of  numerous 
other  acts,  which  are  elaborately  detailed,  of 
the  grossest  irregularity.  That  their  pro- 
ceedings evinced  gross  partiality  to  his  ad- 
versary, and  that  the  arbitrator  and  umpire 
who  concurred  in  the  award,  were  guilty  of 
corruption.  He  therefore  prays  for  the 
reasons  assigned,  that  the  award  should  be 
set  aside  and  the  copy  delivered  to  T.  G. 
Morris  brought  into  court  and  canceled,  and 
his  right  to  the  bond  of  Mordecai  Collins 
be  vindicated;  and  to  save  further  litiga- 
tion,  that  his  right  to   the  proceeds  of  the 

other  two  bonds,  one  on  Lewis  Col- 
641      lins,    the   other  oh    *Ballard,    shonld 

also  be  vindicated.  And  the  bill  con- 
cludes with  prayers  for  an  account  of  the 
proceeds  of  said  bonds,  and  for  general 
relief. 

The  appellee  in  his  answer,  after  re- 
sponding to  the  various  allegations  of  the 
appellant  in  regard  to  their  dealings  and 
controversy,  which  it  is  unnecessary  in  my 
view  of  this  case  further  to  notice,  comes 
to  that  portion  of  the  amended  bill  which 
seeks  to  impeach  the  award,  and  avers  that 
the  proposal  to  arbitrate  came  from  his 
father ;  insists  upon  the  awards  being  with- 
in the  terms  of  the  submission,  and  that 
everything  decided  by  the  award  was  con- 
templated and  intended  as  the  subject  of 
reference  by  both  parties  from    the   time 
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of  the  submission  down  to  the  moment  when 
the  award  was  made.  He  denies  that  either 
the  arbitrators  or  nmpire  acted  irregularly 
or  aga>inst  the  rules  of  law,  or  showed  any 
partiality  to  the  appellee,  or  were  guilty  of 
any  corruption ;  and  he  insists  that  the 
award  is  right  in  all  its  parts,  was  rightly 
made  up  and  announced;  denies  that  it 
can  be  opened  or  reinvestigated ;  maintains 
that  it  ruled  and  controlled  the  rights  of 
the  parties  in  the  premises;  and  claimed 
the  full  benefit  of  it. 

The  parties  being  thus  at  issue  upon  the 
validity    of  this   award,    proceeded  to  take 
their  testimony,  some  of  it  tending  to  prove 
and  disprove  the  allegations  of  misconduct 
and  fraud  and  forgery,  reciprocally  charged 
by  the  father  against  the  son  and  the  son 
against    the   father;  and  much   of  the  evi- 
dence   tending   to    sustain    and   repel   the 
charges  of  irregularities,  misbehavior,  par- 
tiality and  corruption   on   the   part   of  the 
arbitrators     and    umpire.    In    this    condi- 
tion of  the  cause,  an  order  was  entered  on 
the  4th  of  May  1844,  by  the  consent  of  the 
parties,  referring  the  cause   to  Charles   S. 
Jones,  whose  award   should  be  final,    and 
should  be  made  the  decree  of  the  court.     The 
arbitrator     was      to      govern    himself    by 
the  following   principles,    agreed   on 
642      ^between  the  parties :  He  was  to  make 
up   his  award    upon    the   pleadings, 
papers  and  evidence  then  filed  in  the  cause, 
without  further  testimony,  and  without  the 
interference  of  parties  or  others,    except 
that   if   the  arbitrator  should  be  at  a   loss 
npon  any  point,  or  the  counsel  should  cer- 
tify that   the   examination   of  any   witness 
was  indipensable  to  having  justice  done  to 
the   party,  the   arbitrator  should    examine 
such  witness  in  the  presence  of  one    of  the 
counsel  on  each  side  and  of  no  other  person. 
The  order  contained  a  provision    for  argu- 
ments, directed  the   award  should   be   com- 
pleted and  filed  at  least  one  month    before 
the  next  term  of  the  court,   unless  the  par- 
ties should    agree  in  writing  to  prolong  the 
time ;  and  further  provided  that  if  the  arbi- 
trator failed  to  render  an  award  within  the 
time  and  in    the  manner  prescribed,   or  if 
he  should  render  one,  and  such  award  should 
not  for  any  reason  be  a  final  determination 
of  the  cause,  then  the  parties  were  to  stand 
in  all  respects  precisely  as  they  then  stood, 
and  in  the  same  plight  and  condition ;  and 
the  said  Tandy  6.  Morris  should  be  at  lib- 
erty to  insist  on  any  objections  to  the  juris- 
diction  of  the    court  or  the    frame  of   the 
bill,  and  have  the  same  benefit  of  the  award 
referred  to  in  the  bill,    as  he   then   might 
have,  BO  that  the  order  in   the   event   sup- 
posed should  have  no  influence  on  the  cause 
or  the  respective    positions  of  the  parties 
in  reference    thereto,    but    should    be   re- 
garded  as  a  nonentity.     And  here  it   may 
be  as  well,  before  tracing  the  history  of  the 
case  farther,  to  enquire   what  was  the  ex- 
tent of  the  submission  to  this  arbitrator  as 
contained  in  the  order  of  the    court.     The 
original  bill  merely  claimed  the  amount  of 
the  Mordecai  Collins  bond,  and   was  silent 
as  to  the  award ;  nor  did    the  answer  set   it 


up  in  bar  of  the  claim.  But  the  amended 
bill  brought  the  whole  subject  of  contro- 
versy before  the  court.  The  bond  on  Mor- 
decai Collins  and  two  other  bonds,  are  the 
bonds  named  in  the  submission  of  the 
21st  January  1842,  the  matter  of  pay- 

643  ment  *of  which  they  agreed  to  refer. 
The  arbitrators  in  their  award  de- 
scribe the  claim  of  George  Morris  upon 
which  they  were  acting,  as  a  claim  on  ac- 
count of  certain  bonds  assigned  by  George 
Morris  to  his  son ;  and  upon  this  claim  on 
the  one  side,  with  the  rebutting  claims  on 
the  other,  they  proceeded  to  act,  and  their 
award,  if  valid,  finally  disposed  of  the 
claims  on  both  sides,  by  deciding  that 
Tandy  G.  Morris  was  entitled  to  a  certain 
sum  which  they  awarded  to  him.  The  ap- 
pellant therefore  truly  stated  in  the  amended 
bill  filed  by  him  that  it  was  obvious  as  long 
as  the  award  should  stand  in  force  it  would 
interpose  an  insuperable  barrier  to  his  ob- 
taining any  relief  in  respect  to  the  bond  on 
Mordecai  Collins  or  either  of  the  other 
bonds.  His  claim  to  the  proceeds  of  these 
bonds  had  been  passed  upon  by  the  arbitra- 
tors. It  was  res  adjudicata,  and  could  never 
be  revived  whilst  the  award  continued  in 
force.  The  validity  of  the  award  became, 
therefore,  the  main  subject  of  controversy 
in  the  cause.  No  other  question  involved 
could  be  looked  into  until  it  was  determined 
whether  the  award  should  stand.  The  ap- 
pellee in  his  answer  maintained  its  valid- 
ity, claimed  the  benefit  of  it,  denied  the 
right  of  the  appellant  to  go  behind  it, 
and  insisted  upon  it  as  controlling  the 
rights  of  the  parties  involved  in  that  suit. 
This  was  the  issue  made  up  by  the  plead- 
ings, and  to  this  issue  the  testimony  was 
mainly  directed.  In  this  state  of  things 
the  parties,  by  a  consent  order,  referred 
the  cause  to  an  arbitrator,  whose  award 
was  to  be  final  and  to  be  made  the  decree 
of  the  court.  What  did  the3'  refer  by  this 
order?  The  cause  as  it  then  stood.  And 
what  question  was  involved  in  the  cause? 
The  pleadings  which  have  been  referred 
to  show  that  the  main,  and  until  determined 
only  way  or  the  other,  the  sole  question 
was  the  validity  of  the  award.  To  leave  no 
doubt  as  to  their  intent,  they   declare   that 

he  is  to   make  up   his  award   on    the 

644  pleadings,  ^papers  and  evidence  then 
filed  in  the  cause.     The  issue    by   the 

pleadings  was  as  to  the  validity  of  the 
award ;  the  prayer  of  the  bill  was  to  have 
it  set  aside  and  canceled ;  the  award  was  a 
paper  in  the  cause,  and  the  evidence  on 
each  side  was  mainly  directed  to  the  issue 
thus  made  up  by  the  pleadings.  The  arbi- 
trator stood  in  the  place  of  the  court.  He 
was  the  substituted  and  selected  judge  of 
the  parties  to  decide  that  cause  upon  all  the 
issues  of  law  and  fact  raised  by  the  plead- 
ings; and  a  judge  whose  decision  was  to 
be  final.  It  could  not  be  pretended  that, 
upon  the  issues  as  made  by  the  plead- 
ings in  the  cause,  the  court,  if  the  case 
had  been  submitted  for  hearing,  would 
not  have  been  constrained  to  consider  first; 
whether   the  award  was  or  was   not   valid. 
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If  valid,  upon  the  concession  of  the  appel- 
lant in  his  bill,  it  barred  all  further  relief. 
In  like  manner  the  main  question  submitted 
to  the  arbitrator  was  as  to  the  validity  of 
the  award;  and  it  was  as  competent  for 
him,  as  it  would  have  been  for  the  court  in 
the  case  supposed,  to  have  rendered  his 
award  confirming  the  former  award.  The 
parties  in  submitting  a  cause  upon  plead- 
ings and  proofs,  raising  principally 
the  question  whether  an  award  was  or 
was  not  valid,  cannot  be  supposed  to 
have  intended  to  set  aside  the  award  en- 
tirely with  a  view  to  an  enquiry  into  all 
the  matters  embraced  in  that  award.  That 
they  did  not  so  intend  in  this  case  is 
made  more  manifest  from  the  fact  that 
they  supposed  it  possible  the  arbitrator 
might  decide  on  the  pleadings,  papers  and 
evidence  then  in  the  cause  without  further 
testimony.  Provision,  it  is  true,  was  made 
for  further  testimony,  but  he  could,  accord- 
ing to  the  terms  of  the  submission,  have 
acted  finally  on  the  case  as  it  then  stood. 
Yet  the  evidence  in  regard  to  some  of  the 
accounts  acted  upon  by  the  arbitrators,  and 
the  vouchers  in  respect  to  most  of  the  items 
contained    in    the    statement  furnished  by 

the  first  arbitrators,  were  not  then 
645      and  have  *not  since  been  filed  or  placed 

in  the  record.  If  the  last  arbitrator 
had  supposed  any  of  the  allegations  going 
to  the  validity  of  the  whole  award  were  sus- 
tained, and  the  award  should  be  set  aside 
entirely,  this  evidence  and  these  vouchers 
would  have  been  necessary  to  enable  him  to 
make  out  a  new  award  upo^  all  the  matters 
in  controversy  between  the  parties.  The 
provision  in  the  latter  part  of  the  order  that 
it  should  be  regarded  as  a  nonentity  in  case 
no  award,  or  one  which  did  not  finally  de- 
termine the  controversy,  was  made  in  the 
time  and  manner  prescribed,  does  not 
change  the  construction  of  so  much  of  the 
order  as  pointed  out  the  duty  of  and  con- 
ferred authority  on  the  arbitrator.  The 
reservation  of  the  right  to  have  the  same 
benefit  of  the  award  as  if  no  such  reference 
had  been  made,  so  far  from  showing  an 
intention  to  abrogate  the  award  for  the 
purposes  of  the  reference,  indicates  a 
determination  to  insist  upon  it  under  all 
circumstances;  before  the  arbitrator  if  he 
acted,  if  not,  before  the  court. 

Considering  the  submission,  then,  as 
leaving  the  award  in  full  force,  and  author- 
izing the  arbitrator  to  determine  upon  its 
validity  in  whole  or  in  part,  it  becomes 
necessary  to  ascertain  from  the  face  of  his 
award,  how  he  has  construed  his  authority. 
The  arbitrator  states  in  this  award  that  he 
had  examined  the  bond  of  submission  to  the 
first  arbitrators,  the  award  of  the  arbitrators 
and  umpire,  the  bills  and  answers,  plead- 
ings of  counsel  and  depositions  to  annul  the 
award  on  one  side  and  support  it  on  the 
other;  and  after  mature  deliberation,  he  had 
come  to  the  conclusion  that  there  was  no 
testimony  in  the  cause  to  prevent  the  award 
from  being  the  basis  of  his  statements.  He 
therefore  adopted  it,  and  charged  the  appel- 
lant with  the  amount,  subject  to  a  deduction 


for  certain  errors  and  omissions,  which  he 

proceeds  to  make,  and  ascertains  the  balance 

against  the  appellant  by  this  mode  of 

646  proceedings  to  be  *^1  dollars  81  cents, 
which,     with    interest,     he  -awards 

against  him.  He  further  awarded  that 
Tandy  G.  Morris  should  assign  to  the  ap- 
pellant without  recourse  to  him,  a  bond 
taken  from  Ballard  for  the  alleged  balance 
of  his  debt,  a  matter  embraced  in  the  con- 
troversy as  raised  by  the  amended  bill,  but 
not  comprehended  in  the  first  award.  It 
thus  appears  from  the  face  of  the  award, 
that  the  arbitrator  supposed  that  the  prin- 
cipal matter  referred  to  him  was  the  valid- 
ity of  the  award  impeached  by  the  amended 
bill.  He  states  that  he  had  carefully  ex- 
amined the  submission,  pleadings  and  evi- 
dence to  annul  it  on  one  side  and  support  it 
on  the  other.  There  is  nothing  to  show 
that  he  took  up  the  claims  of  the  parties  as 
a  new  question,  and  it  is  manifest  he  did 
not ;  for  the  first  arbitrators  made  up  their 
award  from  the  statements  of  the  parties  and 
the  vouchers  laid  before  them.  There  is  no 
evidence  in  the  record  of  those  statements 
in  respect  to  the  items  of  charge  on  either 
side,  nor  were  the  vouchers  exhibited  to  the 
last  arbitrator.  If  we  could  look  beyond  the 
award  to  the  deposition  of  the  arbitrator, 
he  states  that  he  considered  the  first  award 
binding  on  the  parties  on  its  face,  but  that 
they  had  a  right  to  change  it  by  any  addi- 
tional testimony,  or  by  showing  any  error 
on  its  face,  and  so  far  as  it  appeared  on  its 
face  or  was  shown  by  testimony  to  be  in- 
correct, he  corrected  it. 

Considering  for  the  reasons  already  given, 
that  it  was  the  duty  of  the  arbitrator,  as  it 
would  have  been  of  the  court  to  which  he 
was  substituted,  first  to  determine  whether 
the  award  had  been  successfully  impeached 
upon  any  of  the  issues  made  by  the  plead- 
ings or  the  proof,  that  the  want  of  author- 
ity, the  irregularity,  the  partiality,  the 
corruption  of  the  arbitrators,  were  questions 
he  had  to  pass  upon,  it  seems  to  me  the 
arbitrator  did  not  misconstrue  or  exceed  his 
authority  in  deciding  upon  the  conduct  of 
the  first  arbitrators ;  and  if  he  thought 

647  the  award  could  not  be  impeached  *f6r 
any  of  the  causes  alleged  in  the  plead- 
ings or  made  out  by  the  evidence,  it  was 
competent  for  him  to  adopt  it  as  the  basis 
of  his  award.  This  it  appears  from  the 
face  of  the  award  he  has  done,  and  from 
his  decision  on  the  questions  submitted  to 
him,  there  is  no  appeal.  Where  the  submis- 
sion clearly  shows,  as  I  think  it  does  in 
this  case,  that  the  whole  matter  in  contro- 
versy, and  every  question  of  law  and  fact 
arising  in  the  cause  was  left  to  the  arbitra- 
tor, who  was  substituted  to  the  place  of  the 
court,  and  whose  decision  was  to  be  final ; 
and  the  arbitrator,  without  referring  any 
question  to  the  consideration  of  the  court, 
makes  a  general  award  deciding  the  ques- 
tions submitted  to  him,  the  award  is  conclu- 
sive. The  rule  of  law  and  equity  requires 
that  the  reasons  for  setting  aside  an  award 
must  appear  on  the  face  of  it ;  or  there  must 
be  misbehavior  or  corruption  in  the  arbitra- 
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tors,  or  some  palpable  mistake.  Though 
the  court  upon  a  review  of  the  facts  mig-ht 
arrive  at  a  different  conclusion  from  the 
arbitrator,  it  cannot  for  this  reason  set  aside 
the  award.  The  court  can  look  to  the  testi- 
mony for  the  purpose  of  determining  from 
the  evidence  and  other  circumstances, 
whether  the  error  was  so  gross  and  palpa- 
ble as  to  show  misbehavior  or  corruption  in 
the  arbitrator,  but  not  to  correct  any  error 
of  judgment  to  which  in  the  view  of  the 
court,  the  arbitrator  may  have  innocently 
fallen.  Otherwise  most  awards,  instead  of 
ending,  would  be  themselves  the  foundation 
of  controversies,  and  courts  would  be  called 
upon  to  exercise  an  appellate  jurisdiction 
over  the  proceedings  of  arbitrators  in  the 
county  upon  proof  of  what  may  have  trans- 
pired before  them. 

I  think  therefore  that  unless  some  error 
on  the  face  of  the  last  award  or  palpable 
xnistake  or  misbehavior  of  the  last  arbitra- 
tor is  shown,  his  award  concludes  every 
matter  alleged  as  to  the  want  of  authority  or 
misbehavior  of  the  first  arbitrators.  Until 
his  award  is  successfully  impeached,  the 
party  should  not  be  permitted  to  go  be- 
hind it. 
648  *No  error  or  mistake  appears  on  the 
face  of  this  award.  It  was  returned 
by  the  arbitrator  to  the  fall  term  of  the 
court  in  1844,  and  lay  until  the  spring  term 
1845.  No  rule  or  proceeding  was  taken  to 
impeach  it.  An  affidavit  of  counsel  was 
filed  tending  to  show  some  misunderstand- 
ing growing  out  of  conversations  before  the 
submission  as  to  the  principles  which  should 
govern  an  arbitrator  upon  such  a  reference. 
The  affidavit  shows  no  misbehavior  and 
presents  no  objection  to  the  award.  The 
presence  of  the  appellee  for  a  short  time 
during  the  examination  of  a  witness,  is 
sufficiently  accounted  for  both  by  the  affida- 
vit of  the  counsel  and  of  N.  Mills.  He  was 
called  in  it  appears,  on  the  suggestion  of 
the  counsel  of  the  appellant,  for  the  purpose 
of  obtaining  information  of  the  time  of  a 
particular  occurrence.  The  court  properly 
overruled  the  objections  presented  by  this 
affidavit,  and  pronounced  a  decree  in  con- 
formity with  the  award. 

After  this  decree,  the  appellant  on  the 
7th  of  October  1846,  filed  by  the  leave  of  the 
court,  a  bill  of  review  to  the  decree,  in 
which  he  goes  into  all  the  matters  of  con- 
troversy between  himself  and  his  son,  which 
were  passed  upon  by  the  first  arbitrators  and 
concluded  by  their  award.  Nothing  is  al- 
leged or  shown  impeaching  the  second 
award  for  misbehavior  in  the  arbitrator,  and 
upon  the  coming  in  of  the  answer,  the  court 
dismissed  the  bill  with  costs;  a  decision 
clearly  right,  if  the  arbitrator  did  not  mis- 
understand the  terms  of  the  submission  by 
the  order  of  court ;  for  if  he  acted  in  con- 
formity therewith,  there  was  no  error  in  the 
decree  made  in  pursuance  of  the  award.  I 
am  of  opinion  that  the  decree  appealed 
from  should  be  affirmed. 

DANIEL  and  LEE,  Js.,  concurred  in  the 
opinion  of  Allen,  J. 


MONCURE   and    SAMUELS,     Js.,    dis- 
sented. 

Decree  affirmed. 


649    *Perkins'  Adm'r  v.  Hawkins'  Adm'x. 

January  Term,  1868,  Richmond. 

(Absent  Dasjmu  J-*) 
I.  Practice— Plesdlngs — Amendmeiit — Delayt— Case  at 

Bar.— Defendant  may  have  leave  to  file  an  addi- 
tional account  of  set-offs  when  it  will  not  produce 
delay  to  the  plaintiffs,  audit  Is  necessary  to  attain 
the  jastice  of  the  case.  And  if  the  plaintiff  ob- 
tains leave  to  amend  his  declaration,  as  defend- 
ant is  entitled  to  a  continuance,  there  can  be  no 
objection  to  fllinff  the  account  on  the  flrround  of 
delay. 
a.  Deposition  De  Bene  Base- Affidavit- Case  at  Bar.— 
Three  successive  actions  were  brought  on  a  bond: 
the  plaintiff  having  suffered  a  nonsuit  in  the  first 
and  second.  Pendinar  the  second  action  which 
was  referred  to  arbitrators,  the  deposition  of  a 
witness  was  taken  by  the  defendant  in  December 
1829.  to  be  read  d€  bene  esse,  and  it  was  relied  on 
before  the  arbitrators  without  objection  by  the 
plaintiff.  On  the  trial  of  the  third  action  in 
1846,  the  deposition  was  offered  in  evidence  by  the 
defendant,  and  was  objected  to  by  the  plaintiff  on 
the  rround  that  there  was  no  affidavit  made  be- 
fore the  clerk  of  the  court  in  which  the  secdnd 
action  was  pending,  fortheissuinsrof  the  commis- 
sion to  take  the  deposition.  Hbld: 
I.  Same— 5ame— Lapse  of  Time— Presumptlont— Case 
at  Bar.— That  if  an  affidavit  was  necessary,  it 
may  well  be  presumed  after  the  lapse  of  nearly 
eighteen  years,  and  under  all  the  circumstances 
of  the  case,  that  it  had  been  taken  and  lost. 


*He  had  been  counsel  in  the  cause. 

tPractlce— Pleadings  —  A  me  ad  m  e  nt  s— Delay.— In 

Keckley  v.  Union  Bank,  79  Va.  4«7,  it  Is  said:  "It 
only  remains  to  consider  plea  No.  8  offered  at  the 
trial.  This  was  a  plea  of  usury  in  the  terms  pre- 
scribed by  the  statute.  It  was  properly  rejected  as 
coming:  too  late.  'A  defendant  should  be  permitted 
to  amend  his  pleadings  or  add  to  his  pleas  whenever 
justice  requires  It,  if  delay  be  not  thereby  occa- 
sioned, or  if  a  ffood  reason  be  shown  for  not  havinsr 
done  so  sooner.*  PerHnt'  Adm'r  v.  Hawkins,  9  Oratt. 
653.  In  this  case  the  delay  was  unreasonable,  not 
only  as  to  this  plea  (No.  8),  but  as  to  the  whole  series 
of  pleas  offered  in  July,  1883." 

In  Perry  v.  McHuffman,  7  W.  Va.  800,  It  is  said: 
"The  second  error  is  not  well  taken,  because  the 
record  of  the  judgment  of  the  8th  of  December,  1871, 
declares  that  the  cause  had  been  reffularly  con- 
tinued, at  the  several  intervening  terms  of  the 
court,  and  the  case  was  'submitted  to  the  court'  by 
the  parties,  for  trial,  without  objection.  *The 
Suitor's  Test  Oath,'  which  the  order  of  December, 
1809,  sutes  is  filed,  is  not  disclosed  by  the  record, 
and.  under  the  circumstances,  and  the  declaration 
and  recitals  of  the  Judsment  of  December  80,  1871, 
this  court  would  be  authorized,  if  necessary,  to 
sustain  the  judg-mentof  the  court  below  to  presume 
that  the  plaintiff  did  file  the  affidavits  required  by 
the  orders  of  court  of  October  and  December. 
Perkins'  Adm'r  v.  Hawkins'  Adm'x,  9  Oratt  649." 

tBonds— Presumption  of  Payment.— On  this  question, 
see  foot-note  to  Ersklne  v.  North,  14  Gratt  00,  where 
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3.  Same— Same— Paltnre  to  Object  to  Depoaitlon— Ef- 
fect.—That  independent  of  sucb  presumption,  no 
objection  bayinar  been  made  until  after  tbe 
deposition  bad  been  read  as  evidence  before  tbe 
arbitrators,  and  after  tbe  deatb  of  tbe  witness, 
tbe  objection  was  properly  overruled. 

3.  Evidence— Proofof  Agency— Record  of  Suit— Compe- 
tent—Case  at  Bar.— Tbe  payments  and  set-offs  re- 
lied on  by  defendant  were  for  tbe  most  part 
transacted  tbrouerb  a  brother  of  tbe  plaintiff's 
Intestate,  so  tbat  it  becomes  necessary  to  prove 
the  atrency  of  the  brother.  Tbe  defendant,  after 
Introducing:  evidence  tending  to  prove  the  agency, 
offers  in  evidence,  as  corroborating  the  previous 
evidence  of  agency,  the  record  of  a  suit  instituted 
by  the  defendant's  Intestate  against  the  plain- 
tiff's intestate,  which  was  settled  by  the  brother, 

and  the  suit  thereupon  dismissed,  to  which 
650      objection  was  *never  made  by  the  plaintiff's 
intestate.    Hbld:    The  record  Is  competent 
evidence  for  the  purpose  for  which  it  is  offered. 

4.  Bomls— Lapse  of  Time— Preaumptlon  of  Payment- 
Evidence.— The  bond  sued  upon  was  executed  in 
1818:  and  the  Intestate  of  the  plaintiff  having  died 
in  1810,  his  brother  qualified  a&  one  of  bis  adminis- 
trators. In  order  to  sustain  the  presumption  of 
payment  from  lapse  of  time  and  other  circum- 
stances, the  defendant  offered  in  evidence  a  deed 
by  which  he  conveyed  to  the  brother  whilst  he 
acted  as  administrator,  a  lot  of  ground  for  the 
price  of  $3205.  Hjeld:  Tbat  It  was  competent  evi- 
dence. 

5.  3ame— Payment— Evidence  to  Prove— Case  at  Bar.— 
Plaintiff's  Intestate  applied  to  defendant's  intes- 
tate for  a  draft  on  P,  in  part  of  the  bond  sued  on, 
who  promised  to  come  the  next  morning  and  give 
it  to  him.  A  receipt  from  the  brother  dated  the 
next  day,  for  tbe  draft  which  was  paid  at  matu- 
rity by  the  acceptor,  is  competent  evidence  to 
sustain  the  payment;  the  plaintiff's  intestate 
never  having  objected  to  it  during  his  life. 

6.  Same— 5et-Off$~CBseat  Bar.— A  bond  of  the  plain- 
tiff's intestate  and  his  brother,  though  not  a  legal 
set-off  against  the  bond  given  to  tbe  former,  yet 
may  be  made  a  set-off  by  agreement  between  the 
parties,  and  is  competent  evidence  coupled  with 
proof  of  such  an  agreement,  of  the  set-off  claimed. 

7.  Evidence— i>roof  of  Agency— Case  at  Bar.— Evidence 
being  offered  tending  to  prove  the  agency  of  the 
brother,  a  paper  signed  by  tbe  brother  showing 
he  had  settled  the  price  of  certain  hogsheads  of 
tobacco,  for  the  plaintiff's  intestate  with  the  de- 
fendant's intestate,  is  competent  evidence  to  sus- 
tain the  set-off. 

8.  Same— Draft  in  Favor  of  Tlilrd  Person— Case  at  Bar. 
—A  draft  in  favor  of  a  third  person  without  any 
evidence  to  connect  the  defendant's  intestate  with 
it.  is  not  competent  evidence  against  him. 

9.  Same— Receipt— Competent— A  paper  consisting  of 
figures  with  a  receipt  attached  to  it,  accompanied 
with  evidence  explaining  what  was  meant  by  the 
figures,  is  competent  evidence. 

the  principal  case  is  cited.  See  also,  citing  the 
principal  case,  Sadler  v.  Kennedy,  11  W.  Va.  193,  194; 
Calwell  V.  Prindle,  19  W.  Va.  640;  Llghtfoot  v.  Green, 
91  Va.  514,  22  S.  E.  Rep.  242. 

$Set-Off— Joint  and  Several  Demand.— In  Elliott  v. 
Bell.  97  W.  Va.  885, 17  S.  E.  Rep.  899,  it  is  said:  "This 
set-off,  be  it  ever  so  valid  a  demand,  is  shut  off  as  a 
set-off  by  that  rule  in  tbe  law  of  set-off,  that  a  joint 
demand  cannot  be  set  off  against  a  separate  demand. 


lo.  Bilis  of  Exception— Reference  to  AnotlMr  BfU — 
Exception  to  Rttle.  I— Although  it  is  generally  true 
that  the  evidence  set  out  in  one  bill  of  exceptiona. 
taken  In  the  progress  of  a  trial,  cannot  be  looked 

.  to  in  considering  another,  yet  where  a  bill  of 
exception  is  taken  after  all  the  evidence  has  been 
submitted  to  the  jury,  and  the  bill  of  exception 
purports  to  set  out  all  the  evidence,  it  seems  tbat 
evidence  set  out  In  this  bill  of  exception  may  be 
looked  to  in  considering  the  question  raised  In 
another  bill  taken  In  the  progress  of  the  trial :  An^d 
this,  though  the  evidence  had  not  been  introdaced 
when  the  first  bill  of  exception  was  taken. 

This  was  ao  action  of  debt  in  the  Circuit 
court  of  lyjnchburg,  instituted  by  the  ad- 
ministrator of  John  Perkins  against  the 
administratrix   of   Robert   Hawkins,     ^he 

case  is  fully  stated  in  the  opinion  of 
651      Moncure,   J.    *Therc   was    a  verdict 

and  judgment  for  the  defendant :  And 
Perkins'  administrator  applied  to  this  court 
for  a  supersedeas,  which  was  allowed. 

Cooke,  for  the  appellant. 
Garland,  for  the  appellee. 

MONCURK,  J.  This  suit  was  brought 
on  an  obligation  of  Robert  Hawkins  to 
John  Perkins,  dated  the  4th  day  of  May 
1813,  payable  thirty  days  after  date,  for 
1400  dollars,  **for  value  received  in  flour." 
John  Perkins  died  before  the  4th  of  April 
1816,  on  which  day  administration  on  his 
estate  was  granted  to  Benjamin  Perkins, 
Richard  Perkins  and  James  W.  Dibrell  of 
the  Court  of  hustings  of  I^ynchburg.  In 
the  spring  of  1819,  suit  was  brought  on  the 
bond  in  the  Superior  court  of  Campbell,  by 
the  said  administrators  of  John  Perkins 
against  Robert  Hawkins,  who  pleaded  pay- 
ment; on  which  issue  was  joined.     On   the 

Porter  v.  Nekervis,  4  Rand.  (Va.)  350:   PertinM  v. 
HawkiM,  9  Gratt.  650;  Choen  v.  Gnthrle,  16  W.  Va.  lOlL'* 

I  Bills  of  Exception— Reference  to  Another  Bill  of  Bk- 
ceptions— Exception  tot  Rule. -In  the  last  beadnote  of 
tbe  principal  case  it  is  held  that.  althoti«-b  It  is 
firenerally  true  that  the  evidence  set  out  In  one  bill 
of  exceptions,  taken,  in  the  progress  of  a  trial,  can- 
not be  looked  to  in  considerlnar  another,  yet  where 
a  bill  of  exceptions  is  taken  after  all  the  evidence 
has  been  submitted  to  tbe  Jury,  and  tbe  bill  of  ex- 
ceptions purports  to  set  out  all  tbe  evidence.  It  seems 
tbat  evidence  set  out  in  this  bill  of  exceptions  may 
be  looked  to  in  conslderinsr  tbe  question  raised  in 
another  bill  taken  in  the  progrress  of  the  trial.  And 
this,  thouarb  tbe  evidence  had  not  been  IntitKlnced 
when  the  first  bill  of  exceptions  was  taken. 

The  following  cases  cite  and  approve  the  principal 
case  for  the  greueral  rule  and  the  exception  thereto 
as  laid  down  above:  Ollngrer  v.  Shepherd,  12  Gratt 
475;  Fant  v.  Miller,  17  Qratt  85;  Moore  v.  City  of 
Richmond,  85  Va.  543,  8  S.  E.  Rep.  887;  Mathews  v. 
Traders'  Bank,  2  Va.  Dec.  541;  Hall  v.  Hall,  12  W. 
Va.21;  Kllnkler  v.  Wheeling  Steel,  etc.,  Co.,  43  W. 
Va.  221,  27  S.  £.  Rep.  288.  See,  cltlnff  the  principal 
case  for  the  general  rule,  Zumbro  v.  Stump.  38  W. 
Va.  835, 18  S.  E.  Rep.  447;  Rnanoke  Bank  v.  Hambrlck. 
82  Va.  138.  But  in  the  last  two  cases  there  was  no 
certificate  of  all  the  facts  proved.  See  monog-raphlc 
note  on  "Bills  of  Exception"  appended  to  Stoneman 
V.  Com.,  25  Qratt  887. 
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4th  of  April  1821,  the  death  of  the  defendant 
w^s  sug-g-eated,  and  the  suit  was  revived, 
bj  consent,  against  Nancy  Hawkins,  his 
administratrix.  On  the  6th  of  April  1824 
ajnry  was  sworn  in  the  case;  but  the  plain- 
tiff suffered  a  nonsuit.  Pending  that  suit, 
to  wit,  on  the  6th  of  August  1821,  the  let- 
ters of  administration  which  had  been 
granted  on  John  Perkins'  estate  were  re- 
yoked,  and  on  the  8th  day  of  the  same  month 
administration  de  bonis  non  was  granted  to 
Richard  Perkins,  one  of  the  three  original 
administrators.  On  the  6th  of  April  1^,  a 
second  suit  was  brought  on  the  bond ;  which 
was  brought  in  the  County  court  of  Bedford 
by  Richard  Perkins,  administrator  de  bonis 
non  of  John  Perkins,  against  Nancy  Haw- 
kins, administratrix  of  Robert  ELawkins. 
The  defendant  pleaded  payment  and  fully 
administered.  The  suit  was  regularly  con- 
tinued until  March  court  1828,  when  it  was 
referred  to  arbitration  by  consent  of  parties. 

It  was  then  regularly  continued  for  an 
652     *award  till  the   27th   day   of   October 

1838,  when,  on  the  motion  of  the  de- 
fendant, the  order  of  reference  was  set  aside ; 
aud  on  the  29th  of  August  1839  a  nonsuit 
was  entered.  It  appears  from  a  certificate 
of  the  clerk  annexed  to  a  copy  of  the  record 
of  the  suit,  that  **C.  Anthony,  the  plain- 
tiff's attorney,  having  died,  there  was  no 
counsel  for  the  plaintiff  at  the  time  of  ren- 
dering the  judgment"  of  nonsuit.  On  the 
4th  of  December  1843,  a  third  suit  was 
brought  on  the  bond;  which  was  brought 
in  the  Circuit  court  of  Bedford,  but  in  Sep- 
tember 1844  was,  b3'  consent  of  parties, 
removed  to  the  Circuit  court  of  I/ynchburg. 
Before  such  removal,  to  wit,  in  April  1844, 
the  defendant  demurred  generally  to  the 
declaration,  and  the  plaintiff  joined  in  the 
demurrer.  On  the  7th  of  November  1844, 
the  defendant  pleaded  severally,  payment 
by  her  intestate  in  his  lifetime,  and  by  her- 
self since  his  death ;  to  which  pleas  the 
plaintiff  replied  generally;  and  issues  were 
thereon  joined.  At  the  same  time,  it  would 
seem,  though  it  is  not  expressly  so  stated 
in  the  record,  an  account  of  payments  and 
setoffs  was  filed  in  the  suit,  such  as  had 
been  filed  in  each  of  the  two  former  suits, 
consisting  of 

Bal.    of    Benj.  and   Jno.  Perkins' 
bond,  dated  12  Dec.  1811,  $836  08 

Bal.    of    5     hhds.    of 

tobacco,  per  rec't   8 

Nov.  1812,  ;f  99  6s.  lid. 

Off  advances,  30  0     00 

231  16 

Draft  on  Vilbcrt  and  Peryear,  per 
rec't  25  May  1813,  600  00 

At  November  term  1845,  the  defendant, 
by  leave  of  the  court,  added  to  the  above 
three  ^  other  offsets,  viz :  Ist,  a  receipt  of 
Benjamin  Perkins  to  R.  Hawkins  for  wheat 
receipts  for  926  bushels  30  lbs. ;  2d,  the  price 
of  a  lot  sold  by  Hawkins  to  Benjamin  Per- 
kins in  the  year  1818,  amounting-  to 
653  3200  dollars ;  and  3d,  the  costs  *^and 
damages  of  the  two  former  suits    and 


nonsuits.  At  the  same  term  the  plaintiff, 
by  leave  of  the  court,  amended  his  declara- 
tion, and  by  consent  of  parties  the  cause 
retained  its  place  on  the  docket.  A  bill  of 
exceptions  was  taken  by  the  plaintiff  to  the 
opinion  of  the  court,  granting  leave  to  the 
defendant  to  file  an  additional  account  of 
payments  and  setoffs.  Also,  at  the  same 
term,  the  defendant  pleaded  severally,  pay- 
ment by  her  intestate  to  John  Perkins,  and 
his  first  administrators,  and  each  of  them ; 
to  which  pleas  the  plaintiff  replied  gener- 
ally, and  issues  were  joined  thereon.  The 
trial  of  the  issues  commenced  on  the  4th 
and  ended  on  the  12th  of  June  1846,  when  a 
verdict  and  judgment  were  rendered  for  the 
defendant.  Eight  exceptions  were  taken  by 
the  plaintiff  and  three  by  the  defendant  to 
opinions  given  by  the  court  during  the  trial. 
An  exception  was  also  taken  by  the  plaintiff 
to  an  opinion  of  the  court  overruling  his  mo- 
tion for  a  new  trial.  A  supersedeas  having 
been  awarded  to  the  judgment,  it  is  now  to 
be  determined  whether  or  not  the  same  is 
erroneous. 

I  will  briefly  consider  the  questions  pre- 
sented by  the  exceptions  of  the  plaintiff,  in 
the  order  in  which  they  were  taken. 

The  first  exception  was  to  the  opinion  of 
the  court  giving  leave  to  the  defendant  to 
file  an  additional  account  of  payments  and 
setoffs.  The  reason  assigned  in  the  bill  of 
exceptions  for  giving  such  leave  was,  *' be- 
cause of  obtaining  the  justice  of  the  case, 
and  because  the  plaintiff  had  just  amended 
his  declaration;"  and  was,  I  think,  suffi- 
cient. A  defendant  should  be  permitted  to 
amend  his  pleadings,  or  add  to  his  pleas, 
whenever  justice  requires  it,  if  delay  be  not 
thereby  occasioned,  or  a  good  reason  be 
shown  for  not  having  done  so  sooner.  1 
Rob.  Pr.  231,  and  cases  cited.  No  delay 
was  occasioned  by  giving  the  leave  in  this 
case ;  the  defendant  being  entitled  to 
654  a  continuance  after  the  ^plaintiff  had 
amended  his  declaration.  When  leave 
was  given  the  plaintiff  to  amend  his  decla- 
ration, the  cause  would  have  been  remanded 
to  rules  for  that  purpose,  but  for  the  con- 
sent of  the  defendant  that  it  should  retain 
its  place  on  the  docket. 

The  second  exception  was  to  the  opinion 
of  the  court  overruling  the  objection  of  the 
plaintiff  to  the  reading  of  the  deposition  of 
Littleberry  Hawkins,  because,  as  he  alleged, 
**  there  was  no  affidavit  ever  made  before 
the  clerk  of  the  County  court  of  Bedford  for 
the  issuing  of  a  commission  to  take  the  said 
deposition."  The  deposition  was  taken  on 
the  12th  of  December  1829,  to  be  read  as 
evidence,  de  bene  esse,  in  the  second  suit 
which  had  been  brought  on  the  bond,  and 
which  had  been  referred  to  arbitration.  It 
was  taken  in  pursuance  of  a  commission 
bearing  date  the  28th  of  July  1828,  and  of 
a  written  notice  served  on  the  plaintiff,  who 
was  present  when  it  was  taken,  and  cross 
examined  the  witness.  It  was  read  before 
the  arbitrators,  and  relied  on  in  the  argu- 
ment of  the  counsel  for  the  defendant, 
without  any  objection  from  the  plaintiff; 
and  no  objection  appears  ever  to  have  been 
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made  to  it  by  him  until  the  trial  of  the 
third  suit  on  the  bond  in  June  1846;  and 
then  the  only  objection  was,  that  no  affidavit 
had  been  taken  for  the  issuing  of  the  com- 
mission. The  bare  statement  of  the  case 
is  sufficient,  I  think,  to  show  that  the 
objection  was  rightly  overruled  by  the  court. 
It  does  not  appear  whether  the  commission 
was  issued  under  the  15th  or  19th  sections 
of  the  act  1  Rev.  Code  1819,  p.  519  and  521. 
An  affidavit  was  required  by  the  former, 
but  only  an  oath  by  the  latter.  If  an  affi- 
davit was  necessary  in  this  case,  it  might 
well  have  been  presumed,  after  the  lapse  of 
nearly  18  years,  and  under  all  the  circum- 
stances of  the  case,  that  it  had  been  taken 
and  lost.  But  it  was  not  necessary  to  rely 
on  that  presumption  as  a  ground  for  over- 
ruling the   objection.     It    is   enough 

655  that   no   objection   *was    made    until 
after  the  deposition  had  been  read  as 

evidence  before  the  arbitrators,  and  after 
the  death  of  the  witness.  See  Buddicum  v. 
Kirk,  3  Cranch's  R.  293. 

The  third  exception  was  to  the  opinion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  intr^uction  of  a  record  of 
the  proceedings  in  a  suit  in  the  County 
court  of  Campbell,  brought  by  Robert  Haw- 
kins against  John  Perkins,  as  evidence  in 
this  suit.  Benjamin  Perkins,  who  was  a 
brother  of  John,  seems  to  have  had  some 
connection  with  nearly  all  the  offsets  and 
payments  claimed  by  the  defendant ;  and  it 
therefore  became  important  for  the  defend- 
ant to  prove  that  Benjamin  was  the  agent 
of  John.  Accordingly,  evidence  was  intro- 
duced by  the  defendant,  which  tended  to 
prove  that  Bepjamin,  who  was  the  older  of 
the  two  brothers,  commenced  business  in 
I^ynchburg,  probably  about  1808,  and  John 
lived  with  him ;  that  afterwards  they  did 
business  in  partnership  till  1812,  when  it 
was  dissolv^ ;  after  which  they  did  busi- 
ness separately  and  occupied  different 
houses  in  the  same  town ;  and  that  at  the 
time  of  the  execution  of  the  bond  on  which 
the  suit  was  brought,  and  before,  and  after- 
wards, they  were  in  the  habit  of  transact- 
ing business  for  each  other,  as  paying  or 
receiving  money,  settling  accounts,  and 
generally  such  business  as  an  agent  would 
execute  in  the  absence  of  his  principal. 
The  record  in  question  was  introduced  as 
further  evidence  of  the  agency  of  Benjamin 
for  John;  and  was,  I  think,  admissible  evi- 
dence thereof.  The  suit  of  Robert  Hawkins 
V.  John  Perkins  was  brought  in  February 
1812,  the  year  precedinc:  that  in  which  the 
bond  of  Hawkins  to  Perkins  above  men- 
tioned, was  executed.  John  Perkins  was 
preparing  to  defend  the  suit,  when  Benja- 
min Perkins,  on  the  9th  of  November  1812, 
agreed  and  settled  it  for  him  with  Hawkins ; 
and  on  the  25th  of  Januar3''  1814,  Hawkins 
gave  an  order  to  the  clerk  to  dismiss 

656  the  suit  *at  his   costs.     No   objection 
appears  ever  to  have   been   made   to 

this  settlement  by  John  Perkins,  though  he 
did  not  die  until  March  1816. 

The  fourth  exception  was  to  the   opinion 
of  the  court  overruling  the  objection  of  the 


plaintiff  to  the  introduction  of  a  deed  from 
Robert    Hawkins    to    Benjamin     Perkins, 
dated  2d  January  1818,  conveying  a   lot   of 
ground  in  Lynchburg,  '*in  consideration  of 
3205  dollars  in  hand  paid;"  which  deed  the 
defendant  offered  in   evidence,    *'as   a   cir- 
cumstance tending  to   show  a  presumption 
of  payment  of  the  bond  sued  on."     I  think 
the   deed  was  admissible  evidence   for   the 
purpose   for   which   it   was  offered  and  ad- 
mitted.    The  lapse  of  twenty  years,  without 
explanatory    circumstances,    affords  a   pre- 
sumption of  law  that  the  debt  is  paid,  even 
though    it  be  due  by   specialty.     2   Greenl. 
Evi.  {  528.     In  this  case  more  than    thirty- 
one  years  elapsed  after  the  debt  became  due 
and  before  the  institution  of  the    last   suit. 
It    may    be    said  that  the    institution    and 
prosecution  of  the  first  and  second  suits  are 
sufficient  explanatory  circumstances  to  repel 
the  legal  presumption.     But  payment  may 
be  inferred  by  the  jury  from  circumstances 
coupled  with  the  lapse  of  a    shorter   period 
than  twenty  years.     Id. ;  Best  on  Presump- 
tions, {  137.     And  therefore  on  the  trial  of 
an  issue  made  up  on  the  plea   of   payment, 
evidence    tending   to  show  on  the  one  hand 
that  the  creditor  was   in    want    of    money, 
and  on  the  other,  that  the  debtor  had  the 
means  of   payment  when  the  debt  t>ecame 
due  and  afterwards,  is  admissible  evidence 
to   be   weighed   by  the  jury  with  the  other 
evidence  in   the   case.      Accordingly,    evi- 
dence was  given,  without  objection  in   this 
case,    tending   to   show  that  John  Perkins 
was  doing  an  extensive  business,  requiring 
all  his  means,  and  needed  all  the  money  he 
could  get  to  carry  it  on;  and  that  Hawkins 
*  *was  a  man  of  considerable  property,  small 
family,    (one  child  only,)    industrious  and 
economical;  made  large  crops,    (from 
657    *one  to  two  thousand  bushels  of  wheat, ) 
and  could  have  paid  a  debt  of  one   or 
two  thousand  dollars  in  a  year."    The  deed 
in    question   tended  to  show  not  only   that 
Hawkins  had  ample  means  to  pay  the  debt 
after  it  became  due  and  before  the  first  suit 
was   brought,  but  that  during   that   period 
3205   dollars   of  his   money,  a  sum  greatly 
exceeding    the   amount   of   the   debt,    was 
actually  in  the  hands  of  Benjamin  Perkins, 
one    of   the  administrators  of  Tohn.     From 
which    and    the   other  circumstances  of  the 
case  the  jury  might  have  inferred  that  the 
debt  was  either  paid  out  of  that  money,  or 
was    not   because   it    had  been    previously 
paid. 

The  fifth  exception  was  to  the  opiuion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  introduction,  as  evidence,  of 
a  receipt  from  Benjamin  Perkins  to  Robert 
Hawkins,  in  these  words  and  figures: 

* 'Lynchburg,  28th  May  1813.  Received 
from  Mr.  Robert  Hawkins  a  draft  on 
Messrs.  Vilbert  &  Peryear,  at  60  days  after 
date,  which  when  paid,  will  be  placed  to 
the  credit  of  his  bond  to  John  Perkins. 

Benj.  Perkins. 

Teste:  John  Moore." 

The  signature  of  Benjamin  Perkins  was 
admitted  to  be  genuine.  Evidence  was  ex- 
hibited  tending   to   prove    that     Benjamin 
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Perkins  was  the  agfent  of  John,    especially 
in   his    transactions   with    Hawkins;    that 
John   applied    to  Hawkins  for  a   draft    on 
Perjear  of  Richmond,    for  600  dollars,    on 
account  of  said  Hawkins'  bond  for  a  larger 
amoant    g^ven  for  flour  bought  by  him  of 
said    John    Perkins;    that     said    Hawkins 
promised  ta  call  the  next  morning  and  give 
the  draft ;  and  that  the  draft  mentioned  in 
the    receipt  was  paid  at  maturity.     It    did 
not  appear  that  John  Perkins  ever  objected 
to  the  draft  as  a    payment  (being  the  draft 
mentioned   in  the   defendant's  list  of  pay- 
ments and  setoffs).     The  above  state- 
658      ment  *is  sufficient  to   show   that   the 
receipt  was  admissible  evidence. 
The  sixth  exception  was  to  the  opinion  of 
the    court  overruling   the   objection  of  the 
plaintiff  to  the   introduction,    as   evidence, 
of  a  bond  of  Benjamin   and  John  Perkins 
for  836  dollars  8  cents,  dated  12th  December 
1811,  payable  25th  December  1812,  with  two 
credits  cmdorsed  thereon,  the  execution    of 
which    bond  was   proved;  (being  the  same 
which  is  mentioned  in  the  defendant's  list 
of  payments  and  setoffs).     This  bond  was 
not  a  legal  setoff  to  that  on  which  this  suit 
was  brought,  the  debts  not  being   mutual ; 
but  might,  by  the   parties,    have  been   ap- 
plied as  a  payment  on  account  of  the  latter ; 
and  the  evidence  strongly   tended  to    show 
that  it  was  so  applied :  at  least  the  balance 
due  thereon  after  deducting  the  two  credits 
endorsed.     There  cannot  be  the  least  doubt 
about  the  admissibility  of  this  bond  as  evi- 
dence, and  I  therefore  deem   it  unnecessary 
to  say  anything  more  upon  the  subject. 

The  seventh  exception  was  to  the  opinion 
of  the  court  overruling  the  objection  of  the 
plaintiff  to  the  introduction  as  evidence  of 
a  paper  signed  by  Benjamin  Perkins,  in 
these  words  and  figures: 

*^I  have  this  day  agreed  to  settle  the 
within  five  hhds.  tobacco  for  my  brother 
John,  at  278.  for  each  and  every  hundred, 
and  have  paid  Robert  Hawkins  100  dollars  in 
part  thereof.  The  balance  is  due  and  pay- 
able in  ninety  days  from  the  date  hereof, 
after  said  Hawkins'  deducting  charges,  say 
carriage  to  Richmond,  &c.,  &c. 

Benj.  Perkins. 
Witness:  William  Fowler. 
Lynchburg,  8  Nov.  1812. ' ' 

Then  follows  a  statement  of  the  number 
and  weights  of  the  5  hhds.  of  tobacco, 
weighing  together  7359  lbs.,  at  27s.,  ;f 99  6s. 

lid.  (or  231  dollars  15  cents,  which  is 
659     *the  first  item  in  the  defendant's  list 

of  payment9and  setoffs).  This  paper 
was  admissible  in  connection  with  the  evi- 
dence which  was  exhibited  tending  to  prove 
that  Benjamin  Perkins  was  the  agent  of 
John.  That  this  tobacco  was  in  fact  pur- 
chased by  John  Perkins,  is  further  shown 
bj  another  paper  introduced  by  the  defend- 
ant as  evidence,  signed  by  John  Perkins 
and  admitted  to  be  genuine,  containing  a 
statement  of  the  numbers  and  weights  of 
5  hhds.  of  tobacco,  corresponding  precisely 
with  the  statement  above  mentioned,  hav- 
ing the  name  of  Robert  Hawkins  at  the  head 
of  it,  and  endorsed  thereon  these  words : 


'*Mr.  Fox  will  please  give  Mr.  Hawkins 
an  account  of  sales  of  any  part  of  the  within 
tobacco  that  he  may  have  sold. 

J.  Perkins." 

The  latter  paper  is  not  referred  to  in  the 
bill  of  exceptions  now  under  consideration ; 
and  seems  not  to  have  been  offered  in  evi- 
dence until  after  that  exception  was  taken. 
It  is  set  out  as  part  of  the  evidence  in  the 
cause,  all  of  which  is  contained  in  the  bill 
of  exception  to  the  opinion  of  the  court  over- 
ruling the  motion  for  a  new  trial.  But 
still  I  think  it  may  be  considered  in  de- 
termining the  question  raised  by  this  ex- 
ception, notwithstanding  the  rule  laid  down 
in  some  of  the  cases  that  facts  stated  in  one 
bill  of  exceptions  cannot  be  noticed  b^*  an 
appellate  court  in  considering  another ;  un- 
less indeed  the  first  bill  of  exceptions  should 
be  referred  to  in  and  adopted  as  part  of 
the  second.  1  Rob.  Pr.  347,  and  cases  cited. 
The  reason  of  that  rule  does  not  apply,  and 
therefore  the  rule  does  not  extend  to  a  case 
like  this,  in  which  one  of  the  bills  of  ex- 
ceptions contains  all  the  evidence  which 
was  given  on  the  trial.  This  is  obvious 
from  what  was  said  by  Judge  Carr  in  deliv- 
ering the  opinion  of  the  court  in 
660  Brooke  v.  Young,  *3  Rand.  106.  In 
that  case  there  were  two  bills  of  excep- 
tions taken  to  opinions  of  the  court  given 
on  the  trial  In  the  first,  it  was  stated  that 
the  evidence  therein  set  out  was  all  the  evi- 
dence in  the  cause ;  and  for  that  reason 
Judge  Carr  was  of  opinion  that  resort 
might  be  had  thereto  in  deciding  the  ques- 
tion raised  by  the  second  bill  of  exceptions, 
in  which  a  small  part  only  of  the  evidence 
was  contained.  But  he  acquiesced  in  the 
opinion  of  his  brethren  who  thought  other- 
wise; **  because,  although  the  evidence 
stated  in  the  first  bill  might  be  all,  when  it 
was  sealed,  there  might  be  other  important 
facts  brought  forward  afterwards ;  and  be- 
cause, by  thus  supplying  the  defects  of  one 
exception  from  another,  we  may  shut  out 
evidence  material  for  the  other  party  not 
noticed  in  either  bill."  In  this  case  the  bill 
of  exceptions  containing  all  the  evidence 
was  taken  after  the  trial  was  over,  and 
therefore  other  important  facts  could  not 
have  been  brought  forward  afterwards.  No 
objection  was  made  to  the  introduction  of 
the  latter  paper.  Considering  the  two  pa- 
pers together,  the  former  was  not  only  ad- 
missible evidence,  but  was  favorable  to 
the  plaintiff.  For  while  the  latter  tended 
to  charge  the  plaintiff's  testator  with  the 
whole  price  of  the  tobacco,  the  former  gave 
him  credit  for  100  dollars.  And  the  price 
of  27s.  fixed  by  the  former  does  not  appear 
to  have  been  too  high,  nor  ever  objected  to 
by  the  said  testator.  But  with  or  without 
the  latter  paper,  I  think  the  former  was  ad- 
missible evidence. 

The  eighth  exception  was  to  the  opinion 
of  the  court  sustaining  the  motion  of  the 
defendant  to  exclude  from  the  jury  a  draft 
of  Benjamin  Perkins  on  Anderson  &  Blair 
of  Richmond,  dated  Lynchburg,  January 
16th,  1813,  payable  at  sight  to  Samuel  Gar- 
land or  order,  for  343  dollars  20  cents,    en- 
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dorsed  by  S.  Garland  to  William  Bar- 

661  rett,  and  receipted  by  the  latter  *12th 
February     1813;     which     draft     was 

oflPered  in  evidence  by  the  plainti  ff ,  as  tend- 
ing" to  prove  the  correctness  of  the  follow- 
ing item  in  the  account  of  Robert  Hawkins 
with  Benjamin  Perkins,  which  was  exhib- 
ited before  the  jury,  viz:  **1813,  January 
19th.  My  draft  on  Anderson  &  Blair,  in 
favor  of  Samuel  Garland,  ;fl02  19s.  9d." 
No  evidence  was  exhibited  or  offered  to  con- 
nect Robert  Hawkins  in  any  way  with  this 
draft;  which  was  therefore  inadmissible 
evidence  against  him. 

The  ninth  exception  was  to  the  introduc- 
tion of  the  paper  called  ** wheat  receipts," 
and  of  the  statements  of  the  witness  Miller 
in  relation  thereto,  as  evidence  for  any 
purpose  in  the  case.  The  plaintiff  had  in- 
troduced and  offered  to  prove  before  the  jury 
an  account  of  Robert  Hawkins  with  Benja- 
min Perkins,  amounting  to  ;f350  lis.  4d., 
credited  by  ;f91  12s.  3d.,  commencing  3d 
July  1811,  and  ending  3d  June  1813 ;  to  which 
the  defendant  objected,  but  the  court  over- 
ruled his  objection,  and  he  excepted.  This 
account  was  probably  introduced  to  repel  to 
some  extent  the  effect  of  the  bond  of  Ben- 
jamin and  John  Perkins  to  Hawkins,  and 
the  deed  from  Hawkins  to  Benjamin  Per- 
kins, which  had  been  introduced  by  the  de- 
fendant, and  was,  I  think,  admissible  for 
that  purpose.  The  paper  called  '^the  wheat 
receipts"  was  introduced  as  tending-  to  show 
that  the  said  account,  or  so  much  of  it  as 
the  plaintiff  mi|;rht  prove  to  be  due,  should 
be  credited  by  the  price  of  the  wheat  men- 
tioned in  the  receipts,  and  that  the  balance 
really  due  on  said  account,  if  any,  was 
much  less  than  appeared  on  its  face.  The 
said  paper  contains  two  columns  of  figures, 
which  may  represent  bushels  and  pounds  of 
wheat;  and  if  they  do,  the  aggregate 
amount  is  926  bushels  30  pounds ;  annexed 
to  which  is  a  receipt  in  these  words: 

*'t*ynchburg,     October     1812.      Received 
from  Mr.  Robert  Hawkins  receipts  for 

662  the  within  as  annexed,  ^agreeable   to 
an    agreement   entered  into  this  day. 

As  witness  my  hand,  as  dated  above. 

Benj.  Perkins. 
Witness:  Booker  Shelton." 

The  witness  Miller,  who  was  clerk  and 
salesman  of  Benjamin  Perkins  in  1812  and 
for  several  years  thereafter,  stated  that  he 
'*  would  take  the  paper  to  be  a  wheat  receipt, 
the  figures  of  which  are  in  the  handwriting 
of  Richard  Perkins.  The  receipt  is  in  the 
handwriting  of  Benjamin  Perkins,  whose 
name  it  bears.  Mr.  Shelton,  the  subscrib- 
ing witness,  was  once  in  the  employment 
of  Benjamin  Perkins ;  the  time  not  remem- 
bered. Mr.  Shelton  has  long  since  been 
dead.  His  attestation  to  the  receipt  is  his 
proper  handwriting." — **The  wheat  receipt 
is  not  credited  in  the  account." — ** Every 
regular  merchant  should  have  made  the 
necessary  entry  on  his  books  showing  the 
exact  transaction. ' '  The  witness  made  some 
other  statements  in  relation  to  the  paper, 
which    need    not    be  noticed.     I    think    the 


paper  and  statements   of  Miller   in  relation 
thereto  were  admissible  evidence. 

The  tenth  and  last  exception  was  to  the 
opinion  of  the  court  overruling  the  plain- 
tiff's motion  to  set  aside  the  verdict  and 
judgment,  and  award  him  a  new  trial :  1st, 
because  the  court  had  suffered  evidence  to 
go  to  the  jury  on  the  trial  which  was  illegal 
and  improper  (referring  to  the  evidence 
excepted  to  by  the  eight  last  mentioned  ex- 
ceptions) ;  and  2d,  because  the  verdict  was 
plainly  contrary  to  and  unsustained  by  the 
evidence,  all  of  which,  on  either  side,  was 
set  out  in  a  paper  marked  EKE,  which,  as 
the  court  certiSed  and  directed  to  be  entered 
of  record,  contained  all  the  facts  proved  on 
the  trial  of  the  suit.  I  have  already  dis- 
posed of  the  first  ground  of  the  motion  in 
disposing  of  the  previous  exceptions,  and 
am,  therefore,  of  opinion  that  a  new  trial 
should  not  have  been  granted  on  that 
ground.    The  only  remaining  question 

663  is,  whether  *the  second  ground  of  the 
motion      was      well      founded,      and 

whether  the  verdict  was  plainly  contrary,  to, 
and  unsustained  by,  the  evidence.     Without 
considering    whether  the   facts   proved  on 
the  trial  were  properly  certified,  but  consid- 
ering   all   the  evidence   on   either  side  (in 
which  there  does  not  appear  to  be  any  con- 
flict), as  true,   which  is  the  most  favorable 
view  that  can  be  taken  of  it  for  the  excep- 
tant, I  am  of  opinion  that  the  verdict  was 
well  warranted  by   the   evidence*.     The  de- 
fence relied  on  throughout  this    protracted 
litigation,  which  commenced   in    1819  and 
has   continued,    with   brief   intervals,  ever 
since,  consisted  of  three  items  of  payment 
or  setoff  which  arose  about  the  time  of    the 
date  of  the  bond  in  May  1813,  and  were  to- 
gether about  equal  to  its  amount,  the  exist- 
ence of  which,    as   good  demands  at    that 
time,  was  either  admitted  or  proved  beyond 
controversy,  with  each  of  which  Benjamin 
as    well  as  John  Perkins  was  in  some   way 
connected ;  and  although  John    lived    until 
March  1816,  and  Benjamin  till  a  much  later 
period,    no  attempt   was  ever  made  to  show 
that  either  of  these  demands  was  otherwise 
settled  than  by  applying  them  as  payments 
of  the  bond.     The  form,  terms  and  consid- 
eration of  the  bond,  the  manner  of  business 
and    situation   of   the  parties,   all  render  it 
improbable    that  the  bond,    if   not   settled, 
would  have  been  permitted  to  stand  so  long 
without   suit  or  demand.     But,   besides   all 
this,  is   the   evidence   of   L#ittleberry  Haw- 
kins, that   one  of  the   said   three  items  of 
payment  or  setoff,  to  wit,  the  bond  of  Ben- 
jamin and  John  Perkins  to   Hawkins,    was 
to  go  to  the  credit  of  the  flour  bond  of  Haw- 
kins to  John  Perkins;  that  he   was   at    the 
store  of  John  Perkins  with  Hawkins   when 
Perkins  applied  to  Hawkins  for  a  draft  upon 
Peryear  of  Richmond  for  600  dollars  on  ac- 
count of  his   said  Hawkins'  bond  for  floor; 
that  Hawkins  remarked   he   did    not    think 
he  owed  him  so  much,  and  asked  him 

664  if  he  had  credited  *the  bond    for  the 
previous  payment ;  he  said  he  had  not, 

but  would  do  so,  and  if  the  draft   exceeded 
the  balance  due  on  the  bond   he   would  re- 
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fund  to  said  Hawkins ;  and  that  said  Hawk- 
ins promised  to  call  the  next  morning  and 
give  the  draft.  It  was  proved  that  about  ten 
daja  before  the  flour  bond  became  due,  such 
a  draft  was  accordingly  given  by  Hawk- 
ins to  Benjamin  Perkins  for  his  brother 
John,  and  on  account  of  the  flour  bond, 
and  vras  paid  at  maturity :  And,  besides  the 
eyidence  tending  to  show  the  general  agency 
of  Benjamin  for  John,  it  does  not  appear 
that  the  latter  ever  objected  to  the  former's 
agency  in  this  matter,  or  pretended  that  he 
had  not  received  the  proceeds  of  the  draft. 
I  do  not  see  how  the  jury  could  have  found 
any  other  than  a  verdict  for  the  defendant. 
Upon  the  whole,  I  am  for  affirming  the 
judgment. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  affirmed. 


665    *Miller  v.  Holcombe's  Ex'or  &  als. 

January  Term,  1868,  Richmond. , 
(Absent  DAiinL.  J.) 

I.  fimsMiiioner's  Report— Excegrtlos— Want  of  Notice* 
-C«fe  mt  Bar.— A  commissioner's  report  made  In 
a  caase,  had  been  returned  for  more  than  six 
years,  and  the  cause  was  then  taken  up  and  heard, 
the  argument  concluded,  and  the  opinion  of  the 
court  pronounced:  and  then  the  party  against 
whom  the  opinion  was  expressed,  excepts  to  the 
report  for  want  of  notice.  Hbld:  That  the  excep- 
tion should  be  disregarded. 

a.  Deed  off  Trust— To  Secure  Credltorst— Preferred 
Debts.— A  deed  of  trust  Is  made  to  secure  certain 
creditors,  for  some  of  whose  debts  sureties  are 
botmd:  And  the  deed  directs  the  trustees  so  to 
dispose  of  the  trust  property  that  no  surety  In  the 
ttld  debts  shall  suffer  or  be  Injured  on  account 
thereof.  Held:  The  debts  for  which  sureties  are 
bound  are  preferred  debts,  and  to  be  first  satisfied. 

|.  5aw—Saniet— Joint  Trustee— Liability.— Property 

la  conveyed  to  two  trustees  to  be  sold  for  the 
payment  of  certain  creditors  of  the  srantor. 
Held:  Under  the  circumstances  of  this  case  both 
troatees  are  responsible  for  the  proper  application 
of  the  whole  trust  subject. 

4«  ^lae  Sale  of  Trust  Property— No  Security  for  Pur- 
chase Moneyt— Liability  of  Trutftee.t— Trustees  hay- 
ing sold  slayes,  a  part  of  the  trust  subject,  to  three 
partners,  all  of  whom  were  men  of  wealth,  without 
taking  any  security  for  the  purchase  money:  and 
baTlnff  permitted  them  to  retain  It  for  years  until 
they  all  became. Insolvent,  are  personally  bound 
for  the  amount  of  the  fund  so  lost. 


Report.— See  monographic  note  on 
"Commissioners  In  Chancery"  appended  to  White- 
head V.  Whitehead.  28  Oratt.  876. 

^e  monographic  noU  on  "Assignments  for  the 
Benefit  of  Creditors":  monosraphlc  note  on  "Deeds 
of  Tmat." 

tCxeoators— Duty  to  Take  Security  for  Credit  Sales.— 

See  principal  case  cited  in  Southall  v.  Taylor,  14 

Oratt  278;  fooUnait  to  Boaz  v.  Hamner.  27  Gratt.  888. 

Ssaie-NcgMgeoce-LlaMUty.-See     principal    case 

cited  in  Coffblll   v.  Boyd,   77  Va.   459;  foot-note  to 


666,  666,  667 

8.  Same— Compromise—  LlaUUty  of  Trustee  for  Proflts.| 

—A  trustee  making  a  compromise  with  a  third 
person  in  relation  to  a  trust  subject,  though  he 
may  purchase  the  subject  for  himself,  is  bound  to 
account  as  trustee  for  all  the  profits  made  on  the 
transaction. 

By  deed  bearing'  date  the  20th  of  Septem- 
ber 1821,  Nicholas  Harrison  of  the  town  of 
Lynchburg,  conveyed  to  Robert  L.  Coleman 
and  Thomas  A.  Holcombe  a  large  property, 
consisting  of  lands,  slaves  and  other  per- 
sonal property,  and  choses  in  action,  in 
trust,  first  to  pay  certain  debts  therein 
specified,  due  to  Boyd  Miller,  Ellis  & 
Allen,  Garland,  Walton  &  Penn,  and 

666  others.     *And  the   deed   then    directs 
that  the  trustees  *^  shall  so  dispose  of 

the  said  property  that  no  security  in  the 
debts  aforesaid,  shall  suffer  or  be  injured 
on  account  thereof."  And  if  the  trustees 
should  be  security  for  any  debt  not  enum- 
erated in  the  deed,  they  were  to  be  indem- 
nified for  such  security  out  of  the  trust 
property.  And  after  effecting  all  the  pur- 
poses of  the  trust,  the  balance  of  the  prop- 
erty, if  any,  to  be  restored  to  Harrison  or  his 
legal  representative. 

In  November  1823,  Boyd  MiUer,  Ellis  & 
Allen,  Garland,  Walton  dcPenn,  and  others, 
creditors  mentioned  in  the  deed  of  Harri- 
son, instituted  a  suit  in  the  late  Chancery 
court  of  Lynchburg  against  the  trustees 
Coleman  and  Holcombe,  and  others,  for  the 
purpose  of  enforcing  the  execution  of  the 
trust ;  which  was  finally  heard  at  the  spring 
term  1845  of  the  Circuit  court  of  Lynchburg. 
The  questions  which  had  been  the  subject 
of  controversy  were  then  reduced  to  three ; 
and  upon  these,  as  well  as  upon  a  question 
of  practice  arising  in  the  cause,  the  facts 
are  stated  by  Judge  Lee  in  his  opinion. 
The  plaintiff  Miller  having  received  a  pay- 
ment upon  his  debt  upon  executing  a  bond 
with  surety  to  refund  it  if  it  was  more  than 
his  share  of  the  trust  subject,  and  that 
having  proved  to  be  the  case  upon  the  prin- 
ciples established  by  the  court  below,  the 
final  decree  was  against  him  for  the  excess 
so  received  by  him.  From  this  decree  he 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Garland  and  Patton,  for  the  appellant. 
Cooke  and  Robinson,  for  the  appellee. 

LEE,  J.  The  first  question  to  be  consid- 
ered in  this  cause  is  that  arising  on  the 
exception  taken  on  behalf  of  the  appellant 
and  others  to  the  report  of  commissioner 
Wyatt,  for  want  of  legal  notice.  The  report 
was  returned  on   the  11th  of  October 

667  1838 ;  and  this  ^exception  was  not  made 
until  the  24th  of  April  1845 ;  upwards 

of  six  years  afterwards,  nor  until  after  the 
cause  had  come  on  to  be  heard  at  the  special 
term  without  objection ,  and  been  argued  by 
counsel,  and  the  opinion  of  the   court   pro- 

Southall  V.  Taylor,  14  Gratt.  880.  See  monoffraphlc 
note  on  "Executors  and  Administrators." 

{Purchase  of  Trust  Property  by  Trustee— Liability  of 
Trustee  for  Profits.— See  principal  case  approved  in 
Feamster  v.  Feamster,  85  W.  Va.  13, 18  S.  £.  Rep.  57. 
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nounced  against  the  parties  so  excepting. 
During  this  interval,  and  while  the  report 
was  lying  in  the  office,  Holcombe,  who  was 
best  acquainted  with  the  various  transac- 
tions in  question,  had  departed  this  life. 
Under  these  circumstances  it  would  have 
been  proper  for  the  court  to  disregard  the 
exception.  But  in  point  of  fact  it  appears 
from  the  report  itself,  and  from  the  depo- 
sition of  the  commissioner  which  was 
afterwards  taken,  that  due  notice  was  ac- 
knowledged by  the  counsel  for  the  appellant ; 
and  that  the  said  counsel  attended  him 
during  the  time  of  taking  the  account,  was 
informed  by  him  of  the  principles  on  which 
the  account  was  taken,  and  that  he  caused  a 
special  statement  to  be  made  in  the  report, 
gave  strict  attention  to  the  business,  and 
was  perhaps  better  acquainted  with  the  de- 
tails than  any  other  person  interested.  On 
every  ground  therefore,  this  exception  was 
properly  overruled. 

I  come  next  to  consider  the  construction 
to  be  placed  on  the  deed  of  trust  from  Har- 
rison to  the  trustees  Holcombe  and  Coleman, 
as  to  the  manner  in  which  the  proceeds  of 
the  trust  fund  were  to  be  paid  out  to  the 
several  creditors  entitled  thereto.  It  is  con- 
tended by  the  appellant  that  no  preference 
is  given  by  the  deed  to  any  creditor  or  class 
of  creditors,  but  that  all  come  in  pari  passu. 

In  the  exception  taken  by  the  appellant 
in  the  Circuit  court,  the  appellant  does  not 
appear  to  have  taken  ground  against  the 
existence  of  any  preference  under  the  deed ; 
but  he  insisted  that  the  trustees,  either  as 
such  or  as  individuals,  stood  in  no  better 
condition  than  other  creditors  having  sure- 
ties for  their  debts;  and  so  the  court 
expressly  held  in  its  decree.  But  it 
668  *is  now  insisted  that  no  preference 
whatever  is  created  by  the  deed  in 
favor   of  any  of  the  creditors  provided  for. 

The  deed  conveys  to  the  trustees  Holcombe 
and  Coleman,  various  subjects  of  property, 
real  and  personal,  and  choses  in  action, 
from  the  proceeds  of  which  the  trustees  are 
to  pay  certain  debts  enumerated  in  the 
deed ;  and  the  surplus,  if  any,  to  be  returned 
to  the  said  Harrison.  The  deed  then  directs 
that  the  trustees  ^  ^ shall  so  dispose  of  the 
said  property  that  no  security  on  the  debts 
aforesaid  shall  suffer  or  be  injured  on 
account  thereof."  And  the  trustees  were 
to  permit  the  said  Harrison  to  enjoy  such 
portion  of  the  property  as  might  not  be 
necessary  to  be  sold  for  the  purposes  afore- 
said: and  in  case  the  said  Holcombe  and 
Coleman  should  be  security  for  any  debt 
not  enumerated  in  that  deed,  they  were  to 
be  indemnified  as  such  sureties  out  of  the 
property  aforesaid. 

It  is  true,  as  argued  by  the  appellant's 
counsel,  that  in  general  a  deed  of  trust 
will  not  give  priority  to  one  creditor  or 
class  of  creditors,  unless  so  provided  ex- 
pressly or  by  proper  implication ;  and  in 
the  absence  of  such  a  provision,  the  credit- 
ors will  participate  in  the  fund  pari  passu. 
And  it  is  contended  that  the  clause  above 
cited  was  only  intended  to  prescribe  the 
times  and    manner   in    which   the  trustees 


should  dispose  of  the  property,  with  a  view 
to  the  protection  of  the  sureties,  Harrison 
the  grantor,  being  as  it  is  alleged,  under  the 
belief  that  the  trust  fund  was  ample  to  meet 
all  the  debts  intended  to  be  secured.  This 
inference  as  to  Harrison's  impression,  is 
drawn  from  the  provision  in  the  deed  re- 
quiring the  surplus  after  satisfying*  the 
object  of  the  trust,  to  be  returned  to  him,  a 
provision  to  be  found  in  almost  all  trusts  of 
this  character,  and  often  doubtless  inserted 
without  regard  to  the  amount  of  the  debts 
and  the  value  of  the  property  conveyed ;  and 
sometimes  as  a  matter  of  form  per- 

669  haps,  *even  in  cases   in   which   it   is 
perfectly   certain    that   the    property 

conveyed  will  be  wholly  inadequate  to  the 
payment  of  the  debts  provided  for.  But 
even  if  that  inference  is  properly  to  be 
drawn  in  this  case,  still  some  meaning'  is 
to  be  assigned  to  the  clause  in  question, 
more  than  that  of  a  mere  direction  as  to  the 
manner  of  disposing  of  the  subject.  If 
there  were  no  such  clause  in  the  deed,  the 
trustees  might  do  precisely  all  that  this 
clause  directed,  if  its  meaning  is  to  be  re- 
stricted to  the  sense  contendeid  for  by  the 
appellant.  Something  more,  that  was  not 
yet  expressed,  must  have  been  intended. 
To  give  it  any  meaning,  it  seems  to  me 
that  it  must  be  construed  as  creating  a  pref- 
erence in  favor  of  the  security  debts;  the 
grantor  in  this  case,  as  is  a  very  common 
practice,  desiring  and  taking  care  that 
those  who  had  befriended  him  by  becoming 
his  sureties,  should  be  indemnified  before 
his  other  debts  should  be  paid.  The  neces- 
sary operation  and  effect  of  the  clause  is  to 
create  a  preference ;  for  if,  as  seems  to  be 
conceded,  the  trustees  could  at  any  time  sell 
property  enough  to  prevent  any  surety  from 
suffering  or  being  injured,  no  creditor 
whose  debt  had  been  paid  from  the  proceeds 
of  property  sold  under  this  provision,  for 
the  purpose  of  saving  the  security  hannless, 
could  be  called  on  to  refund,  if  the  fund 
should  prove  inadequate  to  pay  the  debts 
for  which  no  one  was  bound  as  security.  I 
think,  therefore,  that  the  deed  of  trust  di- 
vided the  creditors  of  Harrison  into  two 
classes ;  first,  the  creditors  for  whose  debts 
sureties  were  bound ;  and  second,  the  other 
creditors;  the  former,  including  those  cred- 
itors of  Harrison,  to  whom  the  trustees 
might  stand  bound  as  his  sureties,  having 
preference  to  the  latter,  but  coming  in  pari 
passu  as  among  themselves ;  and  the  latter 
coming  in  pari  passu  as  among  themselves, 
for  the  surplus,  if  any,  after  the  debts  of 
the  former  were  satisfied.  I  am  of  opinion, 
therefore,  the  Circuit  court  did  nut  err  in 
the  construction  placed  upon  the  provisions 
of  the  deed. 

670  *The  next  and  a  most  material  en- 
quiry in  this  cause,  is  as  to  the  man- 
ner in  which  the  trustees  are  to  be  charged 
with  the  trust  subject ;  whether  jointly  with 
the  whole,  or  separately  with  several  por- 
tions thereof;  and  if  to  be  charged  jointly 
with  a  part  and  severally  with  the  rest, 
what  items  are  to  be  so  severally  charged, 
and  to  whom?    The  commissioner,  in  mak- 
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ing  np  his  account  in  this  cause  in  1836, 
charged  Coleman  with  a  portion  of  the  trust 
fand,  to  wit,  the  amount  of  his  own  pur- 
chases, certain  bonds  given  by  purchasers 
of  property  at  the  sale,  the  value  of  a  slave 
called  Tipton,  B.  Harrison's  purchase,  and 
with  the  price  of  three  slaves  sold  to  Gar- 
land, Walton  &  Penn ;  and  he  charged  Hol- 
Gombe  with  the  residue  of  the  trust  effects. 
It  is  insisted  by  the  counsel  for  the  appel- 
lant that  he  erred  in  thus  separating  the 
accounts,  and  that  Holcombe  should  be 
charged  conjointly  with  Coleman  with  all 
those  items  thus  charged  to  the  latter  sep- 
arately. 

It  appears  that  in  the  year  1822,  Harrison, 
the  debtor,  filed  a  bill  against  his  trustees 
and  creditors,  charging  the  former  with  a 
breach    of  the  trust   reposed  in   them,   and 
calling  upon  them  to  give  an  account  of  all 
their  transactions  as  trustees  in  the  prem- 
ises.   To  this  bill  Holcombe   and    Coleman 
filed  a  joint  answer  in  May  1822,   in  which 
they   speak    of    their    transactions,    sales 
and  collections,  as  having  been  conducted 
jointly,  and  in  effect  admit  their  joint  lia- 
bility for  all  the  proceeds  of  the  trust  sub- 
ject.   Nothing  is  intimated  whatever  in  any 
part  of  it  of  any  separate  action  on  the  part 
of  either  trustee  for  which  he  was  to  be  sev- 
erally answerable.     An  account  was  directed 
to  be   taken    in    the   cause    by  a  commis- 
sioner ;  and  to  enable  him  to  perform  this 
duty,  Holcombe  filed  with  the  commissioner 
a  book  containing  an  account  of  sales  made 
by  him  and    Coleman  as  trustees,  and  their 
account  of  the  trust  fund,  and  how  disposed 
of,    all  which  was  in    the    handwriting    of 
Holcombe.     In  this  book,  and  in   the 
671      'account  and  report  made  by  the  com- 
missioner, no  discrimination   is  made 
between  items  to  be  charged  to  the  one   or 
the  other  of  the  trustees,  but  all  stand  alike 
chargeable  to  both.     Nothing  whatever  is 
intimated   at  that  time  of  any  necessity  or 
propriety  of  a  separation   of  the  accounts, 
but  a  joint  liability  for  the  whole  trust  fund 
would  seem  to  be  distinctly  admitted.     This 
suit  was  dismissed   in  1826   for  want  of  se- 
curity for  costs,  but  no  exception  was  ever 
taken  to  the   report  of   the  commissioner. 
In  May  1823,  Blias  Wills,  who  was  security 
for  Harrison  in  the  debt  due  Eklmond  Taylor 
&  Co.,  filed  a  bill  and  obtained  an  injunc- 
tion against    the   trustees,   charging  them 
with  default  and  neglect  of  duty,  and  seek- 
ing to  compel  them  to  give  security  for  the 
faithful  performance  of  their  duty  as  trus- 
tees,  or  to  take  the   trust  fund  out  of  their 
hands.      Holcombe      thereupon      deposited 
bonds  in  the  Bank  of  Virginia,   to   be   col- 
lected and  applied  to  the   payment  of   the 
debt  due  Taylor  &  Co.,   and  this  suit   was 
atnndoned  by  the  said  Wills.     The  appel- 
lant afterwards  filed  his  bill  in  this  cause  in 
November  1823.     Process  was  executed  and 
a  decree  nisi  taken  in  July  1824.     The  bill 
charged  a  joint  liability  for  the  trust  fund, 
but  Holcombe  failed  to  file  his  answer,  and 
in  February  1835  an  order  was  made  for  an 
account  upon  the  bill  then  taken    for  con- 
fessed as  to  Holcombe.     Upon  the  taking  of 


this  account  in  1836,  the  first  intimation  is 
given  that  there  should  be  a  separation  of 
accounts ;  and  the  commissioner  adopts  the 
statement  which  he  says  was  made  by  Cole- 
man, (who  had  in  the  mean  time  become 
insolvent,)  as  to  the  items  which  he 
charged  to  him,  charging  Holcombe  with 
the  residue  only.  During  all  this  period, 
from  1822  to  1836,  the  creditors  of  the  trust 
fund  were  justified  by  the  acts  of  Holcombe 
in  thinking  him  liable  conjointly  with  Cole- 
man for  all  these  items ;  and  were  thus  pre- 
vented from  taking  any  measures  to  protect 
the  trust   fund  against    the    failing 

672  ^circumstances    of  Coleman.     It  ap- 
pears, indeed,  that  Holcombe  was  the 

acting  manager  and  fiscal  agent  throughout 
the  whole  business.  Coleman  states  in  his 
answer  and  in  his  deposition,  and  also  in 
a  petition  sworn  to  and  filed  by  him,  that 
he  had  given  up  the  trust  subject  to  the  en- 
tire control  and  management  of  Holcombe. 
Holcombe  kept  the  accounts,  took  the  bonds 
given  for  the  property  sold,  and  held  them 
m  his  possession;  and  it  must  be  inferred 
that  all  such  as  came  to  Coleman's  posses- 
sion he  must  have  received  from  him. 

Without  therefore  entering  into  an  ex- 
amination of  the  general  doctrine  of  the 
court  of  equity  in  regard  to  the  manner  in 
which  joint  trustees  should  be  charged  in 
the  settlement  of  their  accounts,  I  cannot 
but  think  that,  considering  the  nature  and 
character  of  the  trust  reposed  by  the  deed 
of  Harrison,  manifestly  intended  to  be  ex- 
ercised jointly,  and  the  acts  and  conduct 
and  declarations  of  the  trustee  Holcombe, 
he  ought  to  be  charged  conjointly  with 
Coleman,  with  all  the  items  which  the  com- 
missioner held  Coleman  alone  accountable 
for;  that  the  creditors  had  a  right  to  con- 
sider and  treat  him  as  so  chargeable,  and 
that  this  right  could  not  be  in  any  degree 
modified  or  affected  by  the  admissions  which 
he  states  were  made  by  Coleman,  that  he 
alone  was  chargeable  with  those  items ;  and 
that  those  declarations,  however  effectual 
they  might  be,  even  if  conclusive  against 
Coleman  in  the  settlement  of  the  account 
between  him  and  Holcombe,  yet  as  against 
the  creditors  of  the  trust  fund,  are  not  to 
be  received  in  evidence,  or  serve  to  dis- 
charge Holcombe  from  liability  on  account 
of  the  matters  to  which  they  relate. 

Thinking  it  apparent  in  this  general 
view  of  the  subject  that  Holcombe  should 
be  charged  jointly  with  Coleman  with  all 
the  items  f including  Coleman's  purchases 
at  the  sale)  which  the  commissioner  under- 
took to  charge  to  Coleman  separately, 

673  I    shall    not    stop    to   ^consider    the 
special  grounds  and  reasons  applicable 

to  each  particular  item,  and  tending  to  show 
the  propriety  of  charging  Holcombe  with  it 
also;  though  many  such  suggest  themselves 
upon  the  record. 

I  proceed  next  to  consider  the  subject  of 
the  sale  of  the  three  negroes  to  Garland, 
Walton  &  Penn.  This  sale,  it  appears,  was 
made  by  Coleman  under  the  impression,  as 
he  states,  that  it  had  been  agreed  to  by 
Holcombe,  and   was  only  consummated  by 
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him.  At  the  time  of  the  sale  the  negroes 
were  hired,  and  they  were  to  be  delivered 
at  Christmas  following.  Before  the  time 
at  which  they  were  to  be  delivered,  Hol- 
combe  was  apprised  of  what  had  been  done, 
but  failed  to  express  his  dissent  or  to  take 
any  measures  to  prevent  the  sale  from  being 
effected  by  the  delivery  of  the  negroes.  He 
collected  the  hires  of  these  negroes  for  that 
year,  and  doubtless  could  have  controlled 
the  possession.  Coleman  denies  that  he 
delivered  the  possession  of  the  negroes,  and 
as  Holcombe  had  the  chief  management  of 
the  business,  it  cannot  be  doubted  that  he 
suflPered  the  negroes  to  go  into  the  posses- 
sion of  the  purchasers,  and  in  effect  ratified 
the  sale  and  became  jointly  responsible 
for  the  transaction  with  Coleman.  That 
this  sale  was  to  be  regarded  as  the  act  of 
both  is  further  shown  by  the  statement  made 
to  commissioner  Benagh  when  taking  the 
account  in  the  case  of  Harrison  v.  Carter. 
For  Holcombe  directed  the  commissioner  to 
report  that  the  trustees  (not  Coleman)  had 
sold  three  negroes  to  Garland  at  the  price 
of  2050  dollars,  the  negroes  to  be  delivered 
at  Christmas.  This  was  in  September  1822, 
and  when  he  had  ample  opportunity  to  stop 
the  sale,  as  it  was  his  duty  to  do.  The  an- 
swer of  Holcombe  some  seventeen  years 
afterwards  explaining  this  statement,  can- 
not have  the  effect  of  overcoming  its  force 
and  effect,  and  giving  a  different  character 
to  the  transaction.  I  think,  therefore,  that 
if  Coleman  is  chargeable  with  the 
674  value  of  these  ^negroes,  Holcombe 
must  bear  the  burden  along  with  him. 
The  commissioner  did  charge  Coleman  with 
their  value,  but  the  court  sustained  his  ex- 
ception, and  held  that  he  ought  not  to  be 
charged  therewith. 

The  sale  of  these  three  negroes  was  not 
for  cash,  but  upon  a  credit  for  a  period 
which  is  not  ascertained,  and  no  security 
was  taken  for  the  purchase  money,  nor  even 
the  bond  of  the  purchasers  of  the  property. 
Coleman  indeed  says  that  a  bond  was  or 
was  to  be  given  with  Samuel  Garland  who 
was  the  agent  and  counsel  of  the  parties, 
as  security ;  but  this  is  denied,  and  it  is 
not  proven  by  any  competent  testimony. 

It  is  true  that  courts  of  equity  look  with 
indulgence  upon  the  acts  of  trustees  and 
other  fiduciaries,  and  have  not  been  dis- 
posed to  lay  do^^n  too  stringent  a  rule  by 
which  to  hold  them  responsible  personally 
for  losses  sustained  in  the  management  of 
the  trust  funds.  The  doctrines  on  this 
subject  were  referred  to  with  some  detail 
in  the  case  of  KUiott  v.  Carter,  decided  dur- 
ing the  present  term  of  this  court,  supra 
541.  But  however  favorabl3'  disposed  the 
court  may  be  towards  trustees,  I  apprehend 
it  would  be  going  farther  than  any  court 
has  yet  gone,  to  hold  a  trustee  excusable  for 
selling  personal  property  belonging  to  the 
fund  upon  a  credit,  without  taking  security 
deemed  good  at  the  time  for  the  purchase 
money.  Indeed,  the  question  which  has 
been  made  on  a  similar  subject  is,  whether 
a  trustee  would  be  justified  in  suffering 
money  to  remain  on  personal  security  alone. 


But  from  all  the  cases  on  the  subject  I  de- 
duce, that  to  suffer  money  due  the  trust 
fund  to  remain  on  the  mere  personal  credit 
of  the  debtor,  even  though  the  party  who 
created  the  trust  had  left  it  in  that  state; 
or  to  sell  property  on  the  mere  personal 
credit  of  the  debtor  will  be  such  a  dereliction 
of  duty  on  the  part  of  the  trustee  as  to  make 
himself  responsible  if  the  debt  be  lost. 
Harden  v.    Parsons,  1  Kden's  R.  145, 

675  and   note;    Waller  v.    Symmonds,  *3 
Swanst.    R.  82,  and  note;  Lawson  v. 

Copeland,  2  Bro.  C.  C.  156 ;  Powell  v.  £vans, 
5  Ves.  R.  839;  Tebbs  v.  Carpenter,  1  Madd. 
R.  162-290. 

It  is  in  vain  to  say  that  the  purchasers 
Garland,  Walton  A  Penn  were  highly  re- 
sponsible and  wealthy  at  the  time  of  this 
transaction,  and  abundantly  good  for  all 
their  engagements.  No  distinction  is  ad- 
mitted having  its  foundation  in  the  situa- 
tion and  circumstances  of  the  purchaser. 
However  ample  his  means  might  appear  to 
be  at  the  time,  prudence  would  dictate  that 
he  should  be  required  to  give  security  for  the 
amount  he  may  owe.  Nor  do  I  think  that 
the  fact  that  the  purchaser  may  be  a  mer- 
cantile firm  composed  of  several  different 
individuals,  all  of  whom  may  be  at  the  time 
perfectly  responsible,  will  release  the  trustee 
from  the  duty  of  requiring  security  to  be 
given.  The  fact  that  there  is  one  bound  as 
surety  merely  for  the  debt  gives  an  assur- 
ance, in  addition  to  his  mere  responsibility, 
that  the  debt  will  be  collected  when  due; 
and  if  the  creditor  fail  to  proceed  he  may 
compel  him  by  a  bill  quia  timet,  or  a  notice 
under  our  act  of  assembly. 

We  do  not  learn  from  the  record  what 
was  the  terms  of  the  credit  on  which  these 
slaves  were  sold.  If  it  was  for  the  usual 
period  of  one  or  two  years,  why  was  not  the 
debt  collected?  Why  suffered  to  remain  in 
the  hands  of  Garland,  Walton  &  Penn?  If, 
as  may  be  possibly  inferred  from  the  fact 
that  the  purchasers  were  creditors  of  the 
trust  fund,  though  of  the  second  class,  it 
was  intended  that  the  credit  should  continue 
till  the  settlement  of  the  trust,  it  was  an  un- 
due and  improper  credit ;  or  at  least,  it  was 
the  bounden  duty  of  the  trustees  to  take  se- 
curity ;  and  the  rather,  because  it  appears 
from  their  answer  to  the  bill  of.  Harrison, 
they  knew,  or  had  reason  to  believe,  that 
the  trust  fund  would  prove  inadequate  to 
the  payment  of  the  debts,  before  they  made 
this  sale  to  Garland,  Walton  &  Penn. 

676  *I  see    nothing    in   the    fact   that 
Samuel  Garland,  who  chanced  to   be 

the  attorney  of  the  appellant,  took  a  part 
on  behalf  of  Garland,  Walton  &  Penn,  for 
whom  he  was  also  attorney,  in  bringing 
about  the  sale  to  them  of  these  negroes; 
and  that  the  appellant  and  the  said  Garland, 
Walton  &  Penn  have  united  as  complainants 
in  this  caus^.  The  appellant  could  not  be 
bound  by  the  act  of  Garland  on  behalf  of 
others,  nor  could  his  authority  from  the 
appellant  be  construed  to  extend  so  far  as 
to  sanction  a  breach  of  trust  which  he  may 
have  induced  the  trustees  to  commit  on  be- 
half of  others.     And  although  these  parties 
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join  in  the  bill  in  this  cause,  yet  they  make 
seTeral  allegrations,  and  these  are  to  be 
regarded  as  constituting-  a  separate  bill  on 
behalf  of  each. 

I  think  therefore  that  the  Circuit  court 
erred  in  not  holding  both  the  trustees  jointly 
responsible  for  the  price  of  the  negroes  sold 
to  Garland,  Walton  A  Penn. 

I  come  next  to  consider  the  subject  of 
what  is  called  the  * 'Calloway  compromise. " 
Harrison  had  purchased  a  tract  of  land  of 
one  Calloway  at  the  price  of  12000  dollars ; 
but  before  the  title  was  conveyed,  it  was  as- 
certained that  it  was  defective,  and  Harri- 
son brought  a  suit  to  rescind  the  contract 
and  recover  back  the  amount  he  had  paid. 
He  claimed  to  have  paid  about  4000  dollars, 
though  Calloway  in  his  answer  only  ad- 
mitted payments  to  the  amount  of  2480  dol- 
lars and  14  cents.  Pending  this  suit, 
Harrison  made  his  conveyance  in  trust  to 
the  said  Holcombe  and  Coleman,  including 
the  claim  set  up  in  that  cause.  Shortly 
afterwards  a  decree  was  pronounced  re- 
scinding the  contract  between  Harrison  and 
Calloway,  and  requiring  the  latter  to  re- 
fund to  the  former  the  amount  of  purchase 
money  received  by  him  with  interest,  first 
deducting  the  rents  and  profits  of  the  land 
during  the  time  it  was  held  in  possession 
by  Harrison  under  the  purchase.     After  this 

decree  had  been  rendered,  a  compro- 
677      mise   was  *made   by  Holcombe,  as  he 

states,  with  Calloway,  by  which  it 
was  agreed  that  the  appeal  which  Calloway 
had  taken  from  the  decree  should  be  dis- 
missed, and  that  Holcombe  should  take  the 
land,  pay  Calloway  2500  dollars,  and  pay 
the  amount  of  the  decree.  And  by  this 
arrangement  the  decree  was  satisfied  and  ad- 
justed. Holcombe  afterwards  sold  the  land 
for  a  sum  sufficient  to  pay  the  2500  dollars 
to  Calloway  and  2000  dollars  to  the  trust 
fund,  and  yet  leave  a  considerable  balance 
for  the  profit  on  the  transaction.  This 
profit  it  is  insisted,  should  be  carried  to 
the  credit  of  the  trust  fund;  while  it  is  con- 
tended on  the  part  of  Holcombe,  that  this 
transaction  was  a  purchase  by  him  individ- 
ually of  the  land  from  Calloway ;  and  that 
he  is  entitled  to  claim  the  benefit  of  it  as 
such.  And  the  Circuit  court  sustained  the 
pietensions  of  Holcombe  in  this  respect. 

It  is  a  well  settled  doctrine  that  where  a 
trustee  or  other  person  standing  in  a  fiduci- 
ary character,  makes  a  profit  out  of  any 
transactions  within  the  scope  of  his  agency, 
that  profit  will  belong  to  the  cestui  que 
tmst.  Fawcett  v.  Whitehouse,  1  Russ.  & 
Mylne  132,  4  Cond.  Eng.  Ch.  R.  357 ;  Com. 
Dig.  Chancery,  4  W.  30.  And  if  a  trustee 
should  lay  out  money  in  land  when  not  so 
anthorized  by  the  terms  of  the  trust,  the 
cestui  que  trust  has  an  option  either  to  take 
the  property  or  to  claim  the  money.  2 
Story's  Eq.  Jur.  {  1260,  et  seq.  i  1262;  2 
Spence's  Eq.  944.  And  it  seems  to  me  that 
Holcombe  was  brought  in  the  transaction 
in  question,  within  the  influence  of  the 
rules  upon  the  subject.  He  availed  himself 
of  his  office  of  trustee  to  make  this  compro- 
mise: the  thing  compromised   was  the  de- 


cree in  favor  of  Harrison,  part  of  the  trust 
fund.  He  takes  the  land  of  Calloway  in 
satisfaction  of  the  decree,  paying  also  out 
of  it  2500  dollars  to  Calloway.  He  sells  this 
land,  and  after  he  had  received  the  proceeds, 
it  may  be  inferred  he  credits  the  trust 

678  fund  with  *2000  dollars.     Why  did  he 
not  credit  this  sum  at  the  time  of  the 

compromise?  He  says  he  bought  the  land 
on  his  individual  account  and  with  his  own 
means.  Yet  we  see  that  at  the  time  of  this 
arrangement  he  had  a  large  amount  of  the 
trust  funds  in  his  hands.  The  principal 
circumstance  which  he  states  as  a  color  for 
the  individual  character  he  seeks  to  give  to 
the  transaction  is  that  he  incurred  a  per- 
sonal responsibility  by  warranting  the  title 
to  the  land  to  the  purchasers  to  whom  he 
sold  it;  but  in  this  it  appears  that  he  was 
entirely  mistaken,  doubtless  through  an 
error  of  memory,  for  it  appears  that  the 
deeds  that  he  made  to  the  purchasers  were 
all  with  special  warranty  against  himself 
and  his  heirs,  just  as  deeds  made  by  trustees 
usually  are.  Harrison  in  his  answer  states 
that  he  made  the  compromise  with  Callo- 
way, and  that  the  proceeds  were  for  the 
benefit  of  the  trust  fund;  but  that  Hol- 
combe, for  causes  unknown,  had  caused  the 
deed  to  be  made  to  himself  individually,  in- 
stead of  as  trustee.  He  denies  the  character 
imputed  to  this  transaction  by  Holcombe ; 
and  says  that  the  amount  to  be  paid  to  Cal- 
loway, which  he  states  at  2000  dollars  in- 
stead of  2500  dollars  as  stated  by  Holcombe, 
was  paid  out  of  the  proceeds  of  the  sale  of 
the  land.  It  will  be  observed  that  Hol- 
combe directed  commissioner  Benagh  in 
September  1822,  to  report  to  the  court  that 
an  arrangement  had  been  entered  into  with 
Calloway  that  would,  if  finally  closed,  pro- 
duce to  the  trust  fund  a  sum  between  200O 
and  3000  dollars.  It  would  not  appear  from 
this  that  he  contemplated  an  individual 
transaction,  but  himself  supposed  that  the 
profit  would  enure  to  the  benefit  of  the  trust 
fund.  The  arrangement  was  consummated 
shortly  after;  and  he  seems  to  have  sold 
most  of  the  land  immediately  after,  for  four 
of  his  deeds  bear  date  in  October  1822,  and 
the  fifth  in  February  1824 ;  and  yet  he  never 
credits  the  fund  with  the  sum  which  he 

679  *t bought  proper  to  allow,    until   Feb- 
ruary 1826,  when  it  may  be  supposed 

he  had  collected  the  proceeds  of  his  sales. 
The  sum  for  which  he  credited  the  fund  wa» 
an  arbitrary  amount,  fixed  by  himself,  less 
than  that  he  had  stated  would  be  the  yield 
of  the  arrangement  to  the  fund ;  although  in 
his  answer  he  states  that  all  the  fund  could 
claim  was  1576  dollars. 

These  views  militate  strongly  against  the 
pretensions  of  Holcombe ;  but  there  is  yet 
another  which  I  think  conclusive. 

The  principle  on  which  the  prohibition  to 
one  standing  in  a  fiduciary  character  to  deal 
with  the  trust  subject  with  reference  to  his 
own  individual  interests,  rests,  is  that  not 
only  would  it  be  contrary  to  the  design 
under  which  he  has  obtained  the  control  of 
the  subject,  but  he  would  be  placed  in  such 
a  situation  as  that  his  interests  might.    In 
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reference  to  the  conduct  of  the  trust,  by 
possibility  come  into  conflict  with  those  of 
the  cestui  que  trust.  2  Spence's  Kq*  299;  2 
Fonb.  189.  And  this  case  furnishes  a  most 
apt  illustration  of  this  principle.  It  will 
be  remembered  that  at  the  time  this  com- 
promise took  place,  the  amount  due  from 
Calloway  to  Harrison  was  unascertained, 
depending  upon  an  account  ordered  by  the 
court  to  be  taken  of  the  amount  paid  by 
Harrison,  upon  the  purchase,  on  the  one 
hand,  and  the  rents  and  profits  of  the  prop- 
erty during  the  time  it  was  held  by  him  on 
the  other.  Now  in  this  state  of  the  case, 
it  was  Holcombe's  bounden  duty  to  see  that 
the  account  was  taken  correctly,  and  that 
the  full  amount  paid  was  allowed,  and  not 
more  than  the  just  value  of  the  rents  and 
profits  charged  against  it  so  as  to  make  the 
net  balance  accruing  to  the  fund  as  large 
as  might  be.  But  after  the  compromise,  as 
he  is  to  pay  according  to  his  account,  only 
what  is  actually  due  to  the  trust  fund,  it  of 
course  becomes  his  interest  to  reduce  the 
amount  as  much  as  possible ;  and  thus  that 
very  conflict  between  duty  on  the  one 

680  hand  *and  interest  on   the   oth^r,    is 
brought  about,    which    the  court    of 

equity,  by  its  rules,  seeks  to  avoid. 

It  is  in  vain  to  say  that  the  arrangement 
was  a  judicious  one,  yielding  more  to  the 
fund  in  the  credit  actually  given,  than  it 
was  really  entitled  to.  The  court  will  not 
go  into  that  enquiry,  but  requires  that  the 
whole  profit  yielded  shall  be  accounted  for. 

I  think,  therefore,  the  Circuit  court  erred 
in  not  requiring  Holcombe  to  bring  to  the 
credit  of  the  trust  fund  all  the  profits  real- 
ized from  the  arrangement  made  with  Cal- 
loway. 

It  results  from  the  foregoing,  that  the 
court  also  erred  in  decreeing  against  the 
appellant  for  the  supposed  excess  which  he 
had  received  over  and  above  the  amount  to 
which  he  was  declared  entitled:  because 
upon  the  true  construction  of  his  bond,  the 
appellant  was  only  bound  to  refund  in  case 
of  a  deficiency  of  the  trust  fund;  and  no 
such  deficiency  had  been  shown  by  any  ac- 
count stated  upon  the  principles  which,  ac- 
cording to  my  view,  should  govern  the  case. 

In  the  view  I  have  taken  of  this  case,  it 
is  rendered  unnecessary  to  consider  several 
of  the  questions  discussed  in  the  argument, 
their  solution  being  embraced  in  the  opin- 
ions I  have  already  expressed.  But  as  I 
have  expressed  the  opinion  that  Holcombe 
should  be  charged  conjointl3^  with  Coleman 
with  the  various  items  charged  by  the  com- 
missioner against  the  latter  separately,  upon 
his  admissions,  as  the  commissioner  states, 
it  is  proper  I  should  add  that  the  parties 
should  be  credited  upon  the  account  of  the 
trust  subject,  not  only  with  what  they  may 
have  properly  paid  out  in  the  proper  admin- 
istration of  the  trust  subject,  but  also  with 
any  portion  of  the  trust  property  or  any 
debt  belonging  to  it,  that  they  may  shew 
has  been  lost  to  the  fund  without  any  neg- 
lect of  duty  or  other  default  on  their  part. 

I  am  of  opinion  to  reverse   the  de- 

681  cree  so  far  as  it  ^affects  the  appellant, 


and  to  remand  the  cause  with  direc- 
tions to  the  Circuit  court  to  ascertain  the 
amount  that  may  be  due  to  Miller,  he  being 
the  only  appellant,  by  causing  a  report  to 
be  made  upon  the  principles  hereinbefore 
declared ;  and  otherwise  to  proceed  accord- 
ing to  the  same. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

The  decree  was  as  follows : 

The  court  having  maturely  considered  the 
transcript  of  the  record  of  the  decree  afore- 
said, together  with  the  argument  of  counsel 
thereupon,  is  of  opinion,  that  the  exception 
taken  by  the  appellant  to  the  report  of  the 
commissioner  on  the  24th  of  April  1845,  was 
unduly  and  improperly  delayed,  and  was 
moreover  unfounded  in  point  of  fact;  it 
appearing  that  the  counsel  for  the  appellant 
had  received  notice,  and  did  in  fact  attend 
the  commissioner  when  taking  the  accounts; 
and  that  the  said  exception  was  therefore 
properly  overruled  by  the  Circuit  court. 

And  the  court  is  further  of  opinion,  that 
upon  the  true  construction  of  the  deed  of 
trust  executed  by  Nicholas  Harrison  to  the 
said  Holcombe  and  Coleman,  preference  was 
given  out  of  the  proceeds  of  the  trust  sub- 
ject, to  those  creditors  thereby  secured,  for 
whose  debts  other  persons  were  bound  as 
sureties ;  and  that  the  Circuit  court  did  not 
err  in  holding  that  such  preference  should 
be  allowed ;  and  that  the  debts,  if  any,  for 
which  either  or  both  of  the  said  trustees 
were  bound  as  sureties,  should  stand  on  the 
same  footing  as  the  other  security  debt 
secured  by  said  trust  deed :  This  court  being 
further  of  opinion,  that  all  the  creditors  for 
whose  debts  others  were  bound  as  sureties, 
should  come  in  pari  passu  as  among  them- 
selves; and  that  the  other  creditors 
682  should  come  in  pari  passu  *araong 
themselves  for  the  surplus,  if  any, 
left  after  satisfying  the  preferred  creditors. 

But  the  court  is  further  of  opinion,  that 
the  trustee  Holcombe  should  be  charged  con- 
jointly with  Coleman,  with  all  those  items 
which  the  commissioner  charged  to  Coleman 
separately,  upon  the  admissions  made  as  he 
states  by  the  said  Coleman,  that  he  alone 
was  accountable  for  the  same. 

And  the  court  is  further  of  opinion,  that 
the  said  trustees  should  be  charged  jointly 
with  the  sum  of  2050  dollars,  the  amount  of 
the  sale  of  the  three  negroes  sold  to  Gar- 
land, Walton  &  Penn,  as  of  the  25th  De- 
cember 1822. 

And  the  court  is  further  of  opinion,  that 
the  said  Holcombe  should  be  charged  with 
the  whole  amount  of  the  proceeds  of  the 
sales  of  the  land  taken  by  him  from  the 
said  Calloway,  (all  proper  costs  and  ex- 
penses first  deducted,)  after  allowing  the 
said  sura  paid  by  him  to  said  Calloway,  in- 
stead of  with  the  sum  of  2000  dollars,  which 
was  charged  to  him  by  the  said  commis- 
sioner by  his  direction ;  this  court  being  of 
opinion  that  said  Holcombe  must  be  re- 
garded as  having  made  the  arrangement 
with  Calloway  as  trustee,  or  on  account  of 
the   trust   fund,    and   not   individually  on 
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his  own  account ;  and  that  he  must  there- 
fore account  to  the  trust  fund  for  ail  the 
profits  accruing  from  said  arrangement. 

And  the  court  is  further  of  opinion,  that 
npon  the  true  constr^ction  of  the  bond  given 
by  the  appellant  on  receiving  a  portion  of 
the  trust  fund,  he  was  only  liable  to  refund 
any  portion  thereof  upon  its  being  ascer- 
tained that  there  was  a  deficiency  of  the 
trust  fund  to  satisfy  his  whole  debt;  and 
that  as  no  such  deficiency  had  been  ascer- 
tained by  any  account  stated  upon  the 
principles  which  iti  the  opinion  of  this 
court  should  govern  it,  it  was  improper  to 
render  a  deoree  against  him  for  the  said 
sum  of  858  dollars  9}4  cents,    with   interest, 

or  any  other  sum  at  that  time. 
683         *Wherefore  the  court  is  of  opinion 

that  the  said  decree  is  erroneous :  and 
it  is  therefore  ordered  and  decreed  that  the 
same  be  reversed  and  annulled  so  fd.r  as  it 
affects  the  said  appellant;  and  that  the 
said  Charles  Li.  Mosb3*,  out  of  the  assets  of 
his  testator  in  his  hands,  to  be  administered 
if  so  much  he  hath,  and  the  said  Robert  I/. 
Coleman  do  pay  to  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  it  is  further 
ordered  that  said  cause  be  remanded  to  the 
said  Circuit  court,  with  directions  to  ascer- 
tain the  amount  that  may  be  properly  due 
oat  of  the  trust  fund  to  the  appellant,  by 
caasing  an  account  to  be  stated  upon  the 
principles  hereinbefore  indicated,  (the  ap- 
pellant being  the  only  party  appealing  from 
said  decree,  and  alone  entitled  to  a  restate- 
ment of  said  account  and  to  a  decree  founded 
thereupon,)  in  which  account  .the  said  trus- 
tees ar«  to  be  entitled  to  credit  for  all  sums 
disbursed  by  them  in  the  proper  adminis- 
tration of  the  fund,  and  for  any  part  of  the 
trust  subject  or  any  debt  belonging  to  it, 
that  they  may  show  has  t>een  lost  without 
any  default  on  their  pslrt ;  atid  for  further 
proceedings  according  to  the  views  and 
principles  hereinbefore  declared.  Which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Lrynchburg. 
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*6assett's  Adm'r  V.  Cunningham's 
AdmV.^* 

Four  cases. 


January  Term.  1868,  Richmond. 

■ 

(Absent  Lss.  J.) 
I.  AiWtfatloo  sad  Awardf— Umpire  Differs  from  Both 
ArfeKrstorst— Effect.— Six  causes  are  referred  by 


*Per  moaogrsphlc  note  on  Arbitration  and  Award, 
Meend  of  case. 

HJoqrfre—Punctlea.— -An  umpire  is  a  person,  whom 
two  or  more  arbitrators  under  anttaoHty  of  the  par- 
ties to  the  submission  select  His  function  is  to  de- 
cide the  controversy,  which  the  arbitrators  have 
been  unable  to  decide.  He  is  not  to  act  in  conjunc- 
tion with  them,  but  as  a  substitute  for  them.  He  is. 
u  It  were,  a  sole  arbitrator,  with  the  same  duty  of 
hearing  the  whole  case  de  novo,  as  would  have  de- 
TolTcd  npon  him  had  he  been  orifirinally  appointed 
alone.  Boirersv.  Corrothers,  S6  W.  Va  24^  citing 
the  principal  case. 


order  of  the  court  to  D  and  L,  and  in  case  of  dis- 
airreement  between  them,  then  to  T  as  the  umpire 
to  decide  such  difference,  for  their  arbitrament 
and  award,  which  when  made  by  them  or  their  um- 
pire, and  daly  certified  by  them,  to  be  entered  as 
the  Judirment  of  the  court.  Upon  the  disagree- 
ment  of  the  arbitrators  D  and  L,  the  whole  matter 
is  to  be  adjudired  by  the  umpire  T;  and  his 
decision  is  valid  and  conclusive  thoncrh  he  differs 
from  both  the  arbitrators. 

a.  3ame|— No  Reference  to  Evidence  In  Award -Effect. 

—The  arbitrators  and  umpire  sit  together  and 
hear  the  evidence,  of  which  a  note  is  taken  by 
one  for  the  convenience  of  all.  Upon  the  dis- 
agreement of  the  arbitrators  the  umpire  makes 
^his. award,  in  which  he  does  not  refer  to  any  of 
the  evidence,  or  state  the  principles  or  facts  upon 
which  it  is  basfcd;  but  in  sending  his  award  to  the 
clerk  of  the  court  in  which  the  causes  are  pending, 
he  sends  with  it  all  the  papers  and  the  note  of  the 
evidence  taken  before  the  arbitrators.  These 
papers  and  evidence  are  not  a  part  of  the  award 
or  connected  with  it,  so  that  they  may  be  con- 
sidered upon  a  motion  to  set  aside  the  award. 

a.  Samef— Validity  of  Award— Case  at  Bar.~The  arbi- 
trators differing  in  opinion,  each  made  out  his  own 
report  of  his  opinion  uix)n  the  different  questions 
arising  In  the  canse.  And  in  this  there  was  no 
error.  Though  if  it  was  error  in  them,  it'  would 
not  affect  the  validity  of  the  award  made  by  the 
umpire. 

4.  5ameS— Admission  of  Improper  Evidence— Presump- 
tion.—Evidence  offered  before  the  arbitrators  and 
umpire  was  excepted  to,  but  it  was  heard  reserv- 
ing the  question  of  Its  competency  until  they  were 
ready  to  decide  the  case.  The  question  was  not 
formally  acted  on;  but  the  arbitrators  having 
been  the  counsel  in  the  cause,  and  the  umpire  a 
distinguished  lawyer,  it  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary,  that  as  both 
arbitrators  and  umpire  were  selected  In  part  for 
their  high  legal  attainments,  all  improper  testi- 
mony was  discarded  from  their  consideration  in 
making  their  decisions. 

5.  SameS— Mistake  on  Pace  of  Award— Bflbctt — A  m  ere 

t  A  ward— Setting  Aside— Error  Must  Appear  on 
F#ce  of  Award.— In  Boring  v.  Boring.  2  W.  Va.  303, 
it  is  said:  "Of  the  causes  assigned  to  set  aside  the 
award,  several  of  them,  if  true,  would  be  sufficient, 
while  others  of  them  would  not  be  sufficient,  if 
true.  If  these  'are  errors  appearing  on  the  face  of 
said  award,'  that  is  good  cause  to  set  it  aside.  It  is 
insisted  in  argument  here  that  such  errors  do  ex- 
ist, and  that  they  are  manifestly  apparent,  if  the 
whole  record  is  Rooked  into.  But  the  rule  seems  to 
be  well  established  that  the  errors  must  be  appar- 
ent on  the  face  of  the  award,  and  that  other  parts 
of  the  record  cannot  be  looked  into  to  show  that 
there  is  error  of  law  or  fact  la  the  award,  for  the 
arbitrators  are  the  judges  of  both  law  and  facts. 
^^^  BassetVB  Adm'r  V.  Cminingham's  Adrn'r,  9  Oratt.  688, 
and.  the  authorities  there  cited,  and  KUne  v.  Ck)tard, 
3  Galllsou's  Reports  00.  and  authorities  cited.*' 

See  also,  the  principal  case  cited  in .  Pollock  v. 
Sutherlin,  25  Gratt  i95,  96:  City  of  Portsmouth  v. 
Norfolk  Co.,  31  Gratt  734  (see  also,  fQQtnote  to  this 
case) :  Tennant  v.  Divine,  24  W.  Va.  300,  3d5:  Mathews 
V.  Miller.  25  W.  Va  828. 

SSee  generally,  monographic  note  on  "Arbitration 
and  Award*'  appended  to  Bassett  v.  Cunningham,  0 
Gratt  684. 
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mistake  of  a  date  from  wlilcli  interest  on  a  par- 
ticular debt  Is  to  run,  obvious  on  the  face  of  the 
award,  is  not  ground  for  settinir  it  aside;  the 
party  in  wbose  favor  it  is,  consenting  that  it  shall 
be  corrected  in  the  jud^rment  entered  upon  the 
award. 

6.  Same*— Error  of  Judgment— Bffoct.— An  error  ot 
judgment  on  the  part  of  the  umpire  in  regard 
to  the  facts,  is  not  ground  for  setting  aside  his 
award. 

685  *These  were  four  actions  of  debt  in 
the  Circuit  court  of  Hanover  county, 
three  of  them  by  William  Cunning^ham's 
adm'r  ag-ainst  George  W.  Bassett  as  adm'r 
ot  John  Bassett  deceased,  and  the  fourth  by 
the  same  plaintifiF  aguinst  George  W.  Bas- 
sett individually.  And  at  the  same  time 
there  were  in  the  same  court  two  actions  of 
assumpsit  by  the  same  plaintiff  against  the 
same  defendant.  The  facts  of  the  cases  are 
sufficiently  stated  by  Judge  Allen  in  his 
opinion. 

Patton,  Griswold  and  Claiborne,  for  the 
appellant. 

Robinson,  Stanard  and  Bouldin,  for  the 
appellee. 

AIiLKN,  J.  On  the  Sth  of  April  1836, 
the  appellee  as  administrator  instituted  four 
actions  against  tne  appellant  in  his  char- 
acter of  administrator,  two  upon  bonds  ex- 
ecuted by  the  testator  of  the  appellant  to 
William  Cunningham,  and  a  third  upon  a 
small  bond  executed  by  the  testator  of  the 
appellant  to  Joshua  Drinkard;  the  fourth 
was  an  action  of  assumpsit.  On  the  same 
day  a  fifth  action  was  instituted  by  the  ap- 
pellee as  such  administrator  against  the 
appellant  as  surviving  obligor  of  his  testa- 
tor upon  a  fourth  bond ;  and  on  the  6th  of 
October  1836,  the  appellee  as  such  adminis- 
trator, instituted  another  action  of  assump- 
sit against  the  appellant  individually. 

On  the  7th  October  1836  the  two  actions 
of  debt  on  the  large  bonds  executed  by  the 
testator  of  the  appellant  to  the  appellee's 
intestate,  were  consolidated  on  the  motion 
of  the  appellant.  Issues  having  been  made 
up  in  these  two  cases  upon  pleas  of  pay- 
ment accompanied  with  an  account  of  off- 
sets, an  ineffectual  effort  to  try  them  was 
made  in  October  1839;  a  jury  was  empan- 
elled, but  a  juror  was  afterwards  with- 
drawn. The  plea  of  payment  was  put  in  to 
each  of  the  other  two  actions  of  debt,  and 
the  pleas  of  nonassumpsit  and    the  statute 

of  limitations  to  the  two  actions 
686      *of  assumpsit.     The  six  cases  stood  on 

these  issues  until  the  10th  of  April 
1840,  when,  by  consent  of  parties,  an  order 
was  made  referring  the  six  causes  "to 
James  Lyons  and  Raleigh  T.  Daniel,  and 
in  case  of  disagreement  between  them,  then 
to  Benjamin  W.  Leigh,  and  if  he  should 
refuse  to  act,  then  to  Samuel  Taylor,  as 
the  umpire  to  decide  such  difference  for 
their  arbitrament  and  award,  which,  when 

*See  generally,  monographic  note  on  "Arbitration 
and  Award"  appended  to  Bassett  v.  Cunningham,  9 
Gratt-  684. 


made  by  them  or  their  umpire,  and  duly 
certified  by  them,  should  be  entered  as  the 
judgment  of  the  court.*' 

Mr.  L/eigh  declined  to  act,  and  the  two 
arbitrators,  with  Mr.  Taylor,  proceeded  to- 
gether to  hear  the  testimony  of  the  parties. 
The  arbitrators  being  unable  to  agree,  the 
umpire  alone  made  out  and  returned  his 
award  on  the  16th  of  April  1846.  At  a  sub- 
sequent term  the  appellant  having  filed  ex- 
ceptions and  moved  to  set  aside  the  a'vrard, 
the  court  overruled  the  exceptions,  confirmed 
the  award,  and  proceeded^  to  enter  judg'ment 
in  all  the  cases  in  pursuance  thereof. 
From  the  four  judgments  against  him  the 
appellant  has  applied  for  and  obtained  "writs 
of  supersedeas,  assigning  for  error  the  same 
matters  which  were  relied  on  in  the  court 
below  by  way  of  exceptions  to  the  award. 

In  his  award,  the  umpire  refers  to  the  re- 
ports of  the   two  arbitrators   as   showing- 
that  they  had  differed  in   each  case,    and 
that  therefore  the  contingency  had  occurred 
which  made  it  his  duty  to  decide  the   six 
suits  referred.    It  is  argued   here   that    in 
this  conclusion,    the   umpire  misconstrued 
the  extent  of  his  authority :  that  under  the 
submission,  it  was  not  his  function   to  de- 
cide the  six  suits  referred,    but  merely    to 
settle  the  differences  between   the   arbitra* 
tors ;  and  that  in  effect,  it  was  a  submission 
to    the    award    of    any    two    of   the    three 
who  might  agree  on   an   award.     This,    it 
seems  to  me,  is  rather  a  forced  and   techni- 
cal construction  of  the  order  of  reference. 
The  causes  were  referred  to  the  arbitrators 
in  the  first  instance;  if  they  agreed, 
687      there  *would  be  no  occasion   for  the 
intervention  of  the   selected   umpire. 
There  was  no  necessity,  although   in    view 
of  a  possible  disagreement,  it  was  conven- 
ient and  legal  for  the  umpire   to  act   with 
them   in   investigating  the   facts;   but   he 
could  have  acted  separately  after  such  dis- 
agreement.   They  would  scarcely  have  pro- 
vided  for  an   umpire,  if  they   had  contem- 
plated it  as  no  more  than  a  mere  submission 
to  three  arbitrators,  with   authority   to  any 
two  to  make  an  award.     If  they  had   so  de- 
signed, they  would  have  provided  that  the 
arbitrators   with  the  umpire  should    make 
the  award ;  and  not  that  the  umpire  in  case 
of  disagreement,  should  decide   the   differ- 
ence.    An  umpire  means  a   sole  arbitrator, 
one  who  is  to  make  an  end  of  the  matter,  if 
the  others  cannot.  .  1  Bac.  Abr.  319,  Arbit- 
rament and  Award,   letter  t>.     In  providing 
for  an  umpire  to  settle  such   difference   in 
case  of  a  disagreement  between  the  arbitra- 
tors,   they    must    have    intended   that    he 
should  be  empowered   to  do  what  the  term 
implied,  and  what  the  arbitrators  had  been 
unable  to  accomplish,  that  he  should   make 
his  own  award.     If  his  sole  function  was  to 
settle    isolated   questions  upon    which    the 
arbitrators  disagreed,    in   conformity    with 
the  views  of  one  or  the  other,  and  he  should 
have   differed   from   both,  as  was  the  fact, 
there   could  have   been   no  award,    as   two 
could  not  have  concurred  in  any  conclusion. 
The  parties  never  contemplated  such  a  state 
of  things ;  for  in  the  same  clause  they  pro- 
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vide  that  the  award  when  made  by  them  or 
their  iimpire«  and  certified  by  them,  shall 
be  entered  as  the  judgment  of  the  court, 
showing^  that  they  looked  to  the  contingency 
of  a  sole  award  by  the  umpire.  As  the  ar- 
bitrators disagreed  in  each  case,  it  became 
the  duty  of  the  umpire  to  decide  all  the 
cases:  And  no  question  arises  as  to  what 
would  have  been  the  consequence,  if  the 
arbitrators  had  agreed  as  to  one  or  more  of 
the  cases,  and  disagreed  as  to  the  others. 
The  umpire  seta  out  the  facts 
688  *as  they  actually  existed,  a  disagree- 
ment between  the  arbitrators  in  each 
of  the  six  cases,  and  concludes  that  the  duty 
had  devolved  on  him  as  umpire,  by  the  terms 
of  the  submission,  to  decide  all  the  cases.  In 
this  it  seems  to  me  he  did  not  misconstrue 
the  order  of  reference,  or  transcend  his  au- 
thority. 

The  award  of  the  umpire  is  a  simple 
judgment  that  the  appellant  should  pay  to 
the  appellee  so  much  money  and  the  costs 
in  each  of  the  four  actions  of  debt ;  and  in 
the  two  actions  of  assumpsit,  he  decided 
that  a  recovery  was  barred  by  the  statute 
of  limitations,  and  therefore  awarded  that 
they  should  be  dismissed  with  costs  to  the 
appellant.  No  explanation  is  given.  None 
of  the  grounds,  or  principles,  or  calcula- 
tions, on  which  the  award  rests,  so  far  as 
it  respects  the  cases  in  which  the  award 
was  against  the  appellant,  appear  either 
Qpon  the  fact  of  the  award,  or  on  any  paper 
annexed  to  it,  or  referred  to  by  it,  or  from 
any  certificate  or  statement  of  the  umpire 
returned  since.  Nor  has  his  deposition  been 
taken  in  the  case. 

The   principle  has  been  so  often  adjudi- 
cated in  this  and  other  courts  that  an  award 
cannot  be  set   aside   except   for  errors   ap- 
parent on  its  face,  misconduct  in  the  arbi- 
trators, some  palpable  mistake,  or  fraud  in 
one  of  the  parties,  that  it  would  t>e  useless 
to  refer  to  authorities  to  sustain  the  propo- 
sition.   The  rule  .as   to   palpable   mistakes 
does  not  comprehend  errors  of  judgment  in 
its  fair  exercise  upon  the  matter.     For  as 
was  said   by   the  chancellor    in    Knox   v. 
Symmonds,  1  Ves.  jr.'s  R.  369,   an  award 
cannot  be   set  aside   for  a   mere  error  in 
judgment  in  the  arbitrator;  for  they  refer 
their  disputes  to  his  judgment,    and    that 
would  be  a   ground  for  setting  aside  every 
award.    In  Dick  v.  Milligan,  2  Ves.  jr.'s  R. 
23,  the  suits  arose  out  of  partnership  trans- 
actions ;  and  an  order  of  reference  was  made 
which  expressed  that  the  arbitrators   were 
to  take  an  account  of  all   the  dealings  in 
like  manner  as  if  the  same  had  been 
689     ^referred  to  a  master ;  and  that  they 
should  be  bound  by  the  award.     The 
coort  remarked  there  was  a  great  difference 
between   a    report  of  the   master    and   an 
award.    An  arbitrator  is  constituted  judge 
of  the  facts  without  appeal ;  the  master  is 
to  prepare   the   case  for  the  court,  the  real 
jadge,  and  the  master  is  only  the  minister ; 
whereas  in  the  other  case,  the  arbitrator  is 
the  judge  and  not  the  court. 

The  &st  error  assigned  is  that  the  arbi- 
trators admitted  illegal  evidence. 


There  is  nothing  on  the  face  of  the  award 
or  referred  to  by  the  umpire,  to  show  on 
what  evidence  he.  acted.  It  appears  from 
the  evidence  of  the  clerk  of  the  court,-  that 
all  the  papers  tied  up  in  a  bundle  and  de- 
livered to  one  of  the  attorneys  of  the  plain- 
tiff in  error,  were  returned  to  the  officer,  and 
delivered  to  him  along  with  the  award :  and 
no  evidence  was  given  of  any  other  delivery 
of  the  award :  and  all  those  papers  are  copied 
into  the  record.  Amongst  them  is  a  brief 
record  of  the  testimony,  proved  by  the  ar- 
bitrators to  have  been  written  down  by  one 
of  them  as  it  was  given  in  before  them, 
intended  as  a  memorandum  of  the  testimony, 
for  the  convenience  of  the  arbitrators  and 
umpire,  instead  of  a  separate  memorandum 
by  each.  That  exceptions  were  taken  at 
the  time  to  the  admissibility  of  portions  of 
the  evidence,  but  the  evidence  was  recorded, 
reserving  the  question  of  the  legality  or  il- 
legality of  the  testimony  for  decision  when 
the  arbitrators  should  come  to  consider  and 
decide  the  controversy.  The  arbitrators 
were  the  counsel  of  the  parties  who  had  at- 
tended to  the  suits  from  the  commencement 
of  the  litigation ;  the  umpire,  one  of  the 
most  learned  and  distinguished  ornaments 
of  the  profession.  In  Sharman  v.  Bell,  5 
Maule  &  Sel.  504,  it  is  said,  where  the  merits 
in  law  and  in  fact  are  referred  to  an  arbi- 
trator of  common  knowledge,  as  we  must 
presume  a  gentleman  of  the  bar  to  be, 
690  the  court  will  *not  open  the  award 
unless  something  can  be  alleged 
amounting  to  perverse  misconstruction  of 
the  law,  or  misconduct  in  the  arbitrator. 
Here  nothing  of  that  kind  is-  alleged.  The 
arbitrators  could  not  say  that  the  evidence 
was  improper  or  incompetent  until  they 
knew  what  it  was.  They  noted  it  down, 
reserving  all  legal  objections ;  and  the  pre- 
sumption is,  in  the  absence  of  all  evidence 
to  the  contrary,  that,  as  both  arbitrators 
and  umpire  were  selected  no  doubt  in  part 
for  their  high  legal  attainments,  all  im- 
proper testimony  would  be  discarded  from 
their  consideration,  when  the3'  came  to  con- 
sider and  decide  the  controversy. 

The  second  error  is,  that  upon  the  bond 
falling  due  on  the  21st  of  March  1819,  inter- 
est is  allowed  from  the  21st  of  March  1819, 
instead  of  from  the  21st  of  March  1820,  upon 
the  balance  awarded,  and  a  statement  is 
referred  to  showing  the  mistake.  The 
statement  is  no  part  of  the  award,  but  the 
mistake  was  palpable,  being  a  mere  error 
in  adopting  the  time  at  which  the  bond  fell 
due  instead  of  the  period  at  which  the  last 
credit  was  allowed,  and  it  was  remedied 
when  judgment  was  entered,  by  the  release 
of  the  interest  for  a  year. 

The  third,  fourth  and  fifth  errors  relate  to 
the  application  of  credits,  the  refusal  to  al- 
low sundry  payments  claimed  by  the  plain- 
tiff in  error  appearing  in  a  book  referred 
to,  and  other  items  shown  by  documents  and 
statements  delivered  by  the  umpire  along 
with  the  award,  to  be  proper  credits.  It  is 
sufficient  to  say,  in  regard  to  the  matters 
relied  on  in  these  assignments  of  error,  that 
there    is  nothing  on  the  face  of  the  award. 
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or  any  paper  made  a  part  of  it  or  referred 
to  by  it,  which  can  be  looked  to  on  this  en- 
quiry. The  exceptions,  moreover,  proceed 
apparently  upon  the  idea  that  the  court  is 
to  deal  with  the  award  as  if  it  were  the 
report  of  a  master   commissioner.     It 

691  is  manifest  these  ^exceptions  involve 
most  of  the  matters   in   dispute,    and 

which  were  submitted  to  the  judgment  of 
the  arbitrators;  and,  in  the  language  of 
one  of  the  judges  in  the  case  of  Morgan  v. 
Mather,  2  Ves.  jr.'s  R.  15,  it  would  be  a 
melancholy  thing  to  set  aside  an  award  on 
matter  of  fact,  because  the  court  differed 
from  the  arbitrators  in  judgment. 

If  it  were  proper,  therefore,  to  look  be- 
hind the  award,  an  error  of  judgment  on 
the  part  of  the  umpire  in  regard  to  the 
facts  could  not  be  corrected  by  the  court. 
The  entries  in  the  book  referred  to,  if  prima 
facie,  were  not  conclusive  evidence,  and  the 
weight  to  which  they  were  entitled  in  con- 
nection with  the  other  evidence,  was  a  mat- 
ter for  the  consideration  of  the  umpire,  and 
his  judgment  is  conclusive. 

The  sixth  assignment  of  error  relates  not 
to  the  conduct  of  the  umpire,  but  of  the  ar- 
bitrators. That,  if  well  founded,  could  not 
aifect  the  validity  of  the  umpire's  award, 
provided  they  disagreed. 

But  there  would  seem  to  be  no  foundation 
for  the  exception.  After  the  evidence 
closed,  each  arbitrator  considered  the  mat- 
ters submitted  to  them.  They  made  out 
notes  of  the  result,  of  their  examination, 
which  were  interchanged ;  and  not  agreeing, 
each  made  out  his  own  report.  Con- 
sidering the  character  of  the  accounts  sub- 
mitted, this  was,  perhaps,  the  most 
satisfactory  mode  of  comparing  their  views. 

As  to  their  failure  to  decide  upon  the  ad- 
missibility of  the  testimony,  that,  so  far 
as  respects  the  umpire,  has  already  been 
considered. 

The  last  error  assigned  is,  that  the  Cir- 
cuit court  erred  in  entering  a  judgment  in 
favor  of  the  defendant  in  error  against  the 
plaintiff  in  error  for  costs  in  the  second 
suit.  This,  even  if  well  founded,  is  too 
minute  a  matter  to  be  entitled  to  any  weight. 
The  two  suits  were  consolidated,  and  the 
court  gave  judgment  for  the  costs  incurred 
before    the    order     of    consolidation, 

692  ^excluding  an  attorney's  fee  and  the 
tax  on  the  writ.     The  costs  recovered, 

therefore,  are  the  clerk's  and  sheriff's  fees. 
The  motion  to  consolidate  is  addressed  to 
the  discretion  of  the  court.  There  may  be 
a  good  reason  for  bringing  separate  actions, 
though  all  might  have  been  joined.  And 
the  amount  of  costs  to  be  allowed,  after  an 
order  of  consolidation,  is  a  subject  for  the 
consideration  of  the  court  directing  the 
consolidation,  and  should  be  left  to  its  dis- 
cretion. 

I  think  the  judgments  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Judgment  affirmed. 
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I.  DEFINITION. 

Arbitration  and  award  is  where  the  parties  injur- 
luiT  and  injured,  submit  all  matters  in  dispute  con- 
cemiuiT  any  property,  real  or  personal,  or  any 
wrouiT  or  injury,  to  the  judirment  of  one  or  more 
persons  called  arbitrators,  who  are  to  decide  the 
controversy,  and  if  there  are  two  or  more  of  them 
it  is  usual  to  provide  that  in  case  they  do  not  affree. 
another  person  shall  be  called  in  as  umpire  to  whose 
sole  judcrment  it  is  then  referred.  4  Min.  Inst. 
(8d  Ed.)  176. 

II.  THE  SUBMISSION. 

1.  RULES  OF  CONSTRUCTION.-/rhe  ancient  prin- 
ciple, that  agreements  for  the  final  settlement  of 
disputes  by  arbitration  were  against  the  policy  of 
the  law  and  void  because  tending-  to  oust  the  courts 
of  their  jurisdiction,  is  against  the  spirit  of  modem 
times,  and  conrts  now  are  very  liberally  inclined 
towards  the  submission  of  matters  to  arbitration, 
and  place  as  liberal  a  construction  upon  the  snb- 
mission  as  the  intention  of  the  parties  justify.  Tlie 
intention  of  the  parties  is  the  guiding  star  in  con- 
struing the  submission.  Condon  v.  Sonthside  R. 
Co..  14  Gratt.  802;  Gas  Co.  v.  Wheeling,  8  W.  Va.  aso. 

In  Gas  Co.  v.  Wheeling.  8  W.  Va.  390,  the  court 
said  :  "In  construing  a  submission,  regard  isprind* 
pally  to  be  paid  to  the  intention  of  the  parties,  and 
a  fair  and  liberal  construction  is  to  be  adopted 
without  too  great  verbal  accuracy.  The  court  will 
reject  insensible  words  and  endeavor  to  uphold  tlie 
submission  according  to  the  intention  of  the  parties." 

2.  PARTIES  TO  THE  SUBMISSION. 
Infants.— An    infant   by    reason    of  his   general 

inability  to  make  a  valid  contract,  except  for 
necessaries,  does  not  possess  the  requisite  lefl:al 
capacity  to  make  a  valid  submission  to  arbitration- 
The  submission  of  an  infant,  however,  is  not  abso- 
lutely void,  but  only  voidable,  and  is  capable  of 
being  ratified  or  disafOrmed  by  him  upon  attaining 
his  majority.  A  submission  by  an  infant,  eren 
though  with  an  adult,  is  not  blndinir  on  eitber 
party  and  it  should  not  be  sanctioned,  even  thonf  b 
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me  submission  is  by  rule  of  court  and  the  award 
iB  his  faTor.    Britton  t.  Williams,  6  Munf .  458. 

Attornejs.— An  attorney  at  law  as  such,  bas  no 
inherent  authority,  before  or  after  the  instltntion 
of  a  suit  to  make  an  agreement  in  pai9,  to  submit 
his  clients'  cause  to  arbitration,  thouffh  if  his  clients 
are  adults  he  may  consent  in  open  court  to  submit 
their  cause  to  arbitration  and  they  will  be  bound 
thereby.   McGinnis  v.  Curry,  18  W.  Va. ». 

Ezecntorm  and  Admlnlstratora.  >- Executors  and 
administrators,  or  other  fiduciaries,  by  virtue  of 
their  office,  haye  authority  to  submit  to  arbitration 
any  matter  in  controversy  touching  the  estate  of 
their  intestate;  and  the  award  made  in  pursuance 
to  such  submission  binds  the  estate.  Wheatley  t. 
Martin,  6  Leiffh  62;  Merrit  t.  Smith,  6  Leigh  486; 
Nelson  y.  Comwell,  11  Gratt  734:  Wamsley  t.  Wam- 
8ley.28W.Va.4& 

But  where  an  executor  makes  an  improvident 
submission  to  arbitration  and  injustice  results  to 
the  estate  thereby,  he  is  liable  as  for  a  devaatavU. 
WheaUey  v.  Martin,  6  Leigh  62;  Merrit  v.  Smith,  6 
Leigh  486:  Nelson  v.  Ck>mwell,  11  Gratt  724. 

Where  an  executor  made  an  improvident  sub- 
mission to  arbitration,  as  to  part  of  his  te8tator*s 
property  which  had  been  specifically  bequeathed, 
and  the  result  of  the  submission  being  that  the 
property  was  left  in  his  hands  as  his  own  prop- 
erty he  being  compelled  to  pay  for  it  the  legatee 
was  held  not  precluded  by  the  award  from  recover- 
ing the  specific  property.  Nelson  v.  Comwell,  11 
GratL724. 

Where  a  submission  is  made  by  rule  of  court  and 
a  party  to  the  submission  dies,  the  suit  may  be 
revlTed  by  the  personal  representative  of  the 
party,  and  the  cause  may  be  proceeded  in  without 
any  new  submission.  Wheatley  v.  Martin,  6  Leigh 
62. 

Deputy  5berllf.— A  deputy  sheriff  to  whom  the 
administration  of  a  decedent's  estate  has  been 
committed,  has  no  authority  to  submit  to  arbitra- 
tion a  suit  revived  in  the  name  of  the  sheriff  as 
administrator,  to  which  the  deceased,  in  his  life- 
time, was  a  party.  Thompson  v.  Thompson,  6  Munf. 
Hi. 

Overseers  of  the  Poor.— The  overseers  of  the  poor 
are  a  body  corporate  capable  of  maintaining  a  suit 
and  a  submission  of  a  claim  by  them  to  arbitration 
is  valid  and  binding.  Chapline  v.  Overseers.  7  Leigh 
81. 

Mimlcipttl  Corporations.— A  submission  to  arbitra- 
tion by  a  municipal  corporation  under  authority  of 
special  legislation  is  valid.  Gas  Co.  v.  Wheeling,  8 
W.  Va.  380. 

Partners.— One  partner  has  no  authority  by  virtue 
of  the  partnership  relation,  to  bind  his  copartner 
by  an  agreement  to  submit  claims  or  transactions 
rrowing  out  of  the  partnership  business  to  arbitra- 
tion, but  the  partner  who  makes  such  agreement  is 
bonnd  thereby,  and  the  agreement  is  valid  and 
binding  between  the  parties  thereto.  Wood  v. 
Sbepherd,  3  P.  &  H.  442;  Fletcher  v.  Pollard,  2  H.  & 

Where  a  claim  by  a'  party  against  a  firm  was  sub- 
mitted to  arbitration,  and  only  one  of  the  two  mem- 
bers of  the  firm  was  a  party  to  the  submission,  the 
fact  that  other  partner  was  not  a  party  to  the  sub- 
mission was  no  objection  to  the  award,  as  he  wad 
not  bound  by  it  but  only  the  party  who  agreed  to 
tbe  submission.  Forrer  v.  Coffman.  23  Gratt  871; 
Fletcher  v.  Pollard.  2  H.  &  M.  544. 

Heirs  and  Distributees.— Where  some  of  several 


heirs  or  distributees  submit  their  interests  to  arbi- 
tration, the  submission  and  award  made  in  pursu- 
ance thereof  are  binding  on  them,  so  far  as  their 
interests  are  concerned.  Smith  v.  Smith,  4  Rand. 
96:  Boyd  v.  Magruder,  2  Rob.  761. 

Purchaser  of  Property.— Where  a  dispute  arises 
between  a  purchaser  of  property  and  a  third  party 
as  to  the  ownership  of  the  property,  the  purchaser 
cannot  submit  the  matter  to  arbitration  without 
authority  from  the  vendor  to  do  so:  and  if  he  does 
make  such  submission  without  authority,  he  has  no 
remedy  against  the  vendor  where  the  award  is 
made  against  him.    Dust  v.  Conrod,  5  Munf.  411. 

Parties  to  Suit  after  Jud^pnent  by  Default.- After 
Judgment  by  default  has  gone  against  the  defend- 
ant and  a  writ  of  iuQulry  of  damages  has  been 
awarded,  a  submission  to  arbitration  may  be  made 
by  the  parties  to  the  action  without  setting  aside 
the  Judgment  by  default  and  the  submission  is 
valid.    Sutton  v.  Dickinson,  9  Leigh  142. 

8.  EFFECT  OF  SUBMISSION. 

No  Bar  to  a  5ult  at  Law  or  in  Equity.— An  agree- 
ment to  submit  a  claim  to  arbitration,  not  consum- 
mated by  an  award,  is  universally  held  to  be  no  bar 
to  a  suit  at  law  or  in  equity.  Corbln  v.  Adams,  76 
Va.  61;  Rison  v.  Moon.  01  Va.  884,  22  S.  E.  Rep.  166. 

A  provision  in  a  contract  that  the  differences 
arising  under  It  shall  be  submitted  to  arbitrators 
thereafter  to  be  chosen,  will  not  prevent  a  party 
maintaining  an  action  in  the  first  instance  in  a 
court  to  enforce  his  rights  under  It  Kinney  v.  Bal- 
timore &  Ohio  Employees'  Association,  86  W.  Va. 
886, 14  S.  E.  Rep.  8. 

Where  the  Award  Is  to  Be  Made  Decree  of  Court- 
Though  consent  of  parties  cannot  give  Jurisdiction 
to  a  court  of  equity';  yet  after  an  injunction  granted 
improperly,  if  the  parties  refer  all  matters  in  differ- 
ence between  them  in  that  suit  to  certain  arbitra- 
tors mutually  chosen;  consenting  that  their  award 
may  be  made  the  decree  of  the  court  such  consent 
is  binding:  the  whole  case,  including  the  question 
of  law.  being  thereby  transferred  to  the  arbitrator. 
Brlckhouse  v.  Hunter.  4  H.  &  M.  863. 

Release  of  Errors.— The  submission  to  arbitration 
of  a  pending  suit,  operates  as  a  release  of  all  errors 
up  to  the  time  the  submission  was  made.  Ligon  y. 
Ford,  6  Munf.  10. 

4.  REVOKING  THE  SUBMISSION. 

Tbe  Qeneral  Rule  as  to  Revocation.— In  the  absence 
of  statute  upon  the  subject,  It  is  tbe  well-established 
rule  that  either  party  may  withdraw  from  an  agree- 
ment to  arbitrate  a  cause  of  action,  at  any  time 
before  the  award  is  made,  and  the  only  remedy 
afforded  the  aggrieved  party  is  an  action  at  law  for 
damages  for  breach  of  the  agreement  to  submit. 
The  agreement  to  submit  is  no  foundation  for  a 
suit  for  specific  performance.  Rison  v.  Moon,  91  Va. 
884,  22  S.  E.  Rep.  166:  Corbln  v.  Adams,  76  Va.  61; 
Long  V.  Long,  5  Call  481. 

After  the  arbitrators  have  acted  and  rendered  an 
award  the  case  is  very  different  Their  decision  is 
binding  upon  the  parties,  and  can  be  successfully 
impeached,  only  upon  grounds  which  would  Invali- 
date any  other  Judgment.  Corbln  v.  Adams.  76  Va. 
61 :  Rison  v.  Moon,  91  Va.  884,  22  S.  £.  Rep.  165. 

West  Vlrglnls  Statutory  Rule.— Where  an  order  Is 
made  by  consent  In  a  Justice's  court,  submitting  the 
matter  In  controversy  to  arbitration,  the  submission 
Is  not  revocable  except  by  order  of  the  Justice, 
under  the  statute,  and  that  submission  is  a  bar  to  a 
second  suit  for  the  same  canse.  A  plea  of  such  sub- 
mission to  arbitration,  filed  in  a  subsequent  action 
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in  a  circuit  court  on  the  same  cause  of  action,  must 
be  in  abatement,  not  in  bar,  and  comes  too  late  after 
pleas  in  bar  bave  been  filed.  Riley  v.  Janris,  48  W. 
Va.  48,  86  S.  £.  Rep.  866. 

Under  ch.  108,  Code  of  W.  Va.,  an  agreement  to 
submit  a  controyersy  to  arbitrators,  wbicb  provides 
that  the  award  shall  be  entered  as  the  judgment  of 
the  court,  cannot  be  revoked  by  a  party  without 
leave  of  such  court  Stirinffer  v.  Toy,  88  W.  Va.  86, 
10  S.  £.  Rep.  26. 

Revocation  of  Submission  under  Rule  of  Court— Pre- 
sumption.—Where  a  case  has  been  submitted  to 
arbitration  under  a  rule  of  court,  and  the  order  is 
subsequently  set  aside  on  motion  of  one  of  the  par- 
ties, and  it  appears  on  the  face  of  the  record  that 
all  of  the  parties  were  present  and  no  objection  was 
made,  although  not  made  by  consent,  the  appellate 
court  must  presume  that  the  order,  so  setting 
aside  the  submission,  was  properly  made.  Pendle- 
ton v.  Bartons,  4  W.  Va.  406. 

111.  TH8  ARBITRATOR. 

1.  WHO  MAY  BE  AN  ARBITRATOR. 

Party  Known  to  Be  Partial  before  Appointment.— 

Parties  who  really  intend  to  have  their  rights  de- 
cided by  Impartial  Judges  are  entitled  to  insist  that 
all  of  the  arbitrators  shall  be  impartial.  But  if 
they  are  content  to  submit  questions  in  controversy 
to  those  who  are  known  to  have  formed  and  ex- 
pressed opinions  upon  the  subject-matter,  or  who 
are  known  to  have  partialities  and  prejudices. for  or 
against  the  respective  parties,  an  award  made  by 
such  arbitrators  is  binding.  Wheeling  Gaa  Ck).  v. 
City  of  WheeUng,  5  W.  Va.  448. 

Partisans.— Partisanship  in  an  arbitrator  in  favor 
of  the  party  selecting  him  will  be  sufficient  ground 
for  disqualification!  unless  both  parties  select  par- 
tisans. Wheeling  Gas  Co.  v.  City  of  Wheeling,  5  W. 
Va.  448. 

Party  Who  Expressed  Opinion  before  Appointment— 
The  fact  that  an  arbitrator,  before  his  appointment 
as  arbitrator,  expressed  his  opinion  as  to  the  merits 
of  the  controversy,  is  not  sufficient  to  invalidate  the 
award,  where  there  is  no  evidence  that  the  party 
selecting  him  knew  that  he  had  expressed  such  an 
opinion.  Wheeling  Gas  Co.  v.  City  of  Wheeling,  5 
W.  Va.  448. 

3.  NATURE  AND  EXTENT  OP  AUTHORITY. 

Coextensive  witli  Submission.— Arbitrators  have 
no  power  except  those  which  are  delegated  to  them 
In  the  submission.  Their  award  must,  therefore, 
be  limited  to  such  matters  as  are  submitted  to  them, 
and  if  they  exceed  the  limit  of  the  submission,  they 
act  without  authority,  and  in  the  assumption  of 
powers  not  delegated.  Shipman  v.  Fletcher,  82  Va. 
601  :  Dunlap  v.  Campbell,  6  W.  Va.  195  ;  Providence 
Ins.  Co.  V.  Board  of  Ed.  (W.  Va.  1901),  88  S.  E.  Rep. 
679. 

Autliorlty  Cannot  Be  Delegated.— The  authority  of 
an  arbitrator  cannot  be  delegated  to  an  agent 
Shipman  v.  Fletcher.  82  Va.  601.  In  this  case  the 
arbitrators  appointed  other  persons  to  examine  the 
accounts  and  vouchers  in  the  case,  and  adopted 
their  conclusions  without  examining  the  vouchers 
themselves.  This  was  held  sufficient  ground  for 
setting  aside  the  award. 

Rule  of  Decision.— When  parties  submit  to  arbitra- 
tion their  rights  involved  in  law  and  facts,  they  are 
understood  to  submit  the  facts  to  the  arbitrators, 
to  be  decided  according  to  law ;  and  If  it  appear 
upon  the  face  of  the  award,  that  they  grossly  mis- 
took  the   law,  the  award  will  be  set    aside.    But 


where  It  appears,  that  the  parties  Intended  to  sab- 
mit  the  question  of  law  alone,  the  decision  of  the 
arbitrators  is  binding  though  contrary  to  law. 
Smith  V.  Smith,  4  Rand.  10U 

Bxcess  of  Autiiorfty.— Where  arbitrators  exceed 
the  authority  conferred  upon  them  by  the  submis- 
sion, their  award  is  void,  unless  the  excess  can  be 
separated  from  the  part  which  is  within  the  submis- 
sion. Martin  v.  Martin,  12  Leigh  406 ;  Moore  v. 
Liuckess,  28  Gratt  160 ;  Lynchburg,  etc..  Asylum  v. 
Ford,  86  Gratt  666;  Swann  v.  Deem.  4  W.  Va.  868; 
Dunlap  V.  Campbell,  5  W.  Va.  196:  AusUn  v.  Clark. 
8  W.  Va.  286. 

When  Ex  Parte  Hearing  is  Proper.— Where  the  par- 
ties have  received  notice  of  the  time  and  place  of 
the  hearing  of  the  case,  and  have  not  appeared,  the 
arbitrators  are  the  Judges  as  to  whether  it  is 
proper  to  proceed  in  their  absence:  and  they  may 
always  do  so  unless  there  is  some  understandlnc 
express  or  Implied,  to  the  contrary.  Boring  v. 
Boring,  8  W.  Va.  297. 

Opening  Case  to  Hear  Evidence.— The  opening  of  the 
case  for  further  evidence  at  the  instance  of  one  of 
the  parties,  after  it  has  been  closed  and  the  case 
submitted,  is  primarily  a  matter  In  the  discreiloii 
of  the  arbitrators  and  not  of  strict  legal  right:  and 
unless  they  plainly  err  in  the  exercise  of  thai  dis- 
cretion and  It  clearly  appears  that  Injustipe  bas 
been  done  thereby,  the  court  should  not  set  aside 
their  award  for  that  reason.  Tennant  v.  Divine.  M 
W.  Va.888. 

Authority  to  Award  Damages- Speculative  f^amagw. 
—Upon  a  bond  given  by  a  deputy  sheriff,  to  indem- 
nify and  save  harmless  the  high  sheriff,  the  arbitra- 
tors are  Justified  in  allowing  all  damages  which  tbe 
high  sheriff  has  actually  sustained  which  may  be 
reduced  to  a  money  value,  but  they  cannot  allofr 
mere  speculative  damages,  such  as  for  trouble,  anx- 
iety, etc.    Holcomb  v.  Flournoy,  2  Gall  488. 

Substituted  ArMtrator.— Where  an  order  is  entered 
in  court  with  consent  of  parties,  submitting  all  mat- 
ters in  difference  to  two  arbitrators  and  their 
umpire,  and  at  the  trial  of  the  case  before  the  arbi- 
trators there  is  Indorsed  on  the  order  an  agreement 
by  all  the  parties  to  change  the  submission  by 
adding  the  name  of  a  third  arbitrator,  the  decision 
of  two  to  be  final,  and  erasing  the  clause  In  regard 
to  the  umpire,  and  the  case  is  heard  before  these 
three  arbitrators  and  an  award  returned,  the  award 
is  binding  on  the  parties.  State  v.  Rawson,  26  W. 
Va,  28. 

If,  pending  a  suit,  the  parties  by  an  order  of  court 
submit  the  matter  in  controversy  to  arbitrators, 
whose  award  is  to  be  made  the  Judgment  of  tbe 
court,  and  afterwards,  by  an  agreement  under  seal, 
appoint  a  substitute  for  one  of  them,  agreeing  tbat 
an  award,  to  be  made  by  the  remaining  referees 
and  said  substitute,  shall  be  entered  as  the  Judg- 
ment of  the  court,  the  award  may  be  so  entered 
without  any  previous  order  of  the  court  confirm- 
ing the  appointment  of  the  substitute.  Manlove  t. 
Thrift,  6  Munf .  498. 

Duration  of  Authority— Waiver  of  Ob|ectlon.— Tbe 
duration  as  well  as  the  extent  of  the  authority  of 
the  arbitrator  is  limited  and  controlled  by  the  sub- 
mission. Where  there  is  a  stipulation  in  the  sub- 
mission as  to  the  time  within  which  the  award  sball 
be  made,  it  must  be  made  within  that  time.  Bat 
the  parties  to  the  submission  may  either  expressly 
or  impliedly  extend  the  time  of  making  the  award. 
Consent  to  such  extension  is  implied  when  the  par- 
ties after  the  time  has  elapsed  proceed  with  tbe 
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arbltTatlon  wltlioat  objections.    Matbews  v.  Miller, 
SW.Va.  817. 

TtrmdmaUoa  of  Aotliorlty.— As  soon  as  the  award  is 
made  the  antbority  of  the  arbitrators  is  ffone,  and 
they  are  functus  officio.  They  have  no  power  to 
cbanffe  an  award  after  it  is  made  and  if  they  attempt 
lo  do  so  effect  may  be  given  to  it  in  its  ori^rlnal  form. 
Roffers  t.  Corrothers,  26  W.  Va.  28& 

8.  Dtmss. 

riast  Be  ImiMrttal.— Arbitrators  are  called  upon  to 
execute  a  Joint  tmst  and  ooirht  to  look  impartially 
ai  the  tme  merits  of  the  matter  snbmitted  to  their 
Judgment,  without  reference  to  the  manner  in  which 
the  charge  has  been  placed  upon  them.  In  no  case 
can  they  become  an  advocate,  or  act  as  affent,  for 
the  party  appointing  them.  Wheeling  Gas  Co.  v. 
City  of  Wheelincr.  5  W.  Va.  448. 

It  is  not  a  consdentlons  intent  to  be  honest,  on  the 
part  of  the  arbitrator,  nor  his  conviction  that  he  is 
so,  that  can  snfflce.  His  external  action  will  be  sub- 
jected to  scrutiny,  and  if  these  do  not  satisfactorily 
bear  the  test  the  award  will  be  invalid.  There  may 
be  ample  misconduct  in  a  leffal  sense  to  make  the 
court  set  aside  an  award,  even  where  there  is  no 
CTound  for  imparting  the  slightest  improper  motives 
to  the  arbitrators.  Wheelinar  Oas  Go.  v.  City  of 
Wheeling,  5  W.  Va.  448. 

Most  Act  Upriglitly.— An  award  of  arbitrators  will 
be  set  aside  on  the  irround  of  circumstances  in  their 
conduct,  amounting  to  misbehavior  thoucrh  not  to 
corruption,  and  resultinfir  in  injustice  to  one  of  the 
parties.  Lee  v.  Patillo,  4  Lieiffh  498 ;  Dawson  v.  Wins* 
low.  Wythe  114;  Shipman  v.  Fletcher,  82  Va.  601. 

Mfut  Unite  In  the  Award.— Unless  the  statute  or 
submisston,  under  which  the  arbitrators  act  and 
derive  their  authority,  provide  to  a  contrary  effect, 
or  unless  a  contrary  Intentibn  of  the  parties  can  be 
clearly  and  unmistakably  gathered  from  the  sub- 
mission and  attendant  facts,  the  rule  is  general  and 
imperative  that  all  the  arbitrators  must  unite  in 
the  award  in  order  to  render  it  valid.  A  different 
role,  however,  is  allowed  to  prevail  in  matters  of 
public  concern.    Gas  Co.  v.  Wheelincr,  8  W.  Va.  820. 

WhmaiVUfority  Award  U  Sufficient.— Where  the 
submission  expressly  provides  that  an  award  made 
by  a  majority  shall  be  valid,  this,  of  course,  will 
control,  as  it  la  competent  for  the  parties  to  extend 
by  the  submission  the  authority  ordinarily  possessed 
by  the  arbitrators.  Wheatley  v.  Martin,  6  Leiffh  62  ; 
Gonpland  v.  Anderson,  2  Call  106. 

Where  the  authority  of  the  majority  to  make  a 
valid  award  can  be  implied  from  the  nature  of  the 
sobmission  the  award  by  the  majority  is  valid. 
Where  a  submission  is  made  to  two  arbitrators  and 
an  umpire  to  be  selected  by  them,  an  award  sismed 
by  one  of  the  arbitrators  and  the  umpire  is  valid, 
as  this  mode  of  submission  necessarily  implies  an 
antbority  to  two  to  make  the  award.  Stirinffer  v. 
Toy,  88  W.  Va.  86, 10  S.  B.  Rep.  96  :  Doyle  v.  Patter- 
eon,  84  Va.  800,  6  S.  B.  Rep.  188. 

AstoReceivlnff  Evidence.— Arbitrators  should  not 
admit  improper  evidence,  and  if  they  do  their  award 
is  thereby  invalidated,  and  this  is  tme  even  though 
they  say  that  their  opinions  were  formed  before 
wicb  evidence  was  received.  McAlister  v.  McAlister. 
1  Wash.  199:  Jenkins  v.  Liston,  18  Gratt  686. 

Keceivinff  evidence  of  one  party  without  the 
knowledge  of  the  other  is  erroneous,  and  will  inval- 
idate the  award.  Tate  V.  Vance,  27  Gratt  6tl;  Jen- 
kins V.  Liston.  IS  Gratt.  586. 

Where  arbitrators  unreasonably  refuse  to  hear 
competent  witnesses  offered  by  either  party  this 


will  vitiate  the  award.    Fluharty  v.  Beatty,  82  W. 
Va.  608. 

Where  evidence  is  offered,  at  the  trial  before  arbi- 
trators, impeachinar  the  credit  of  witnesses  who 
have  been  allowed  to  testify,  the  evidence  should  be 
received,  and  a  failure  to  hear  such  evidence  will 
vitiate  the  award.    liiaron  v.  Ford.  5  Munf.  10. 

Duty  of  Notifying  the  Parties.— it  is  a  well-estab- 
lished rule  that  no  Judicial  tribunal  can  adjudicate 
the  rights  of  parties  unless  such  parties  are  notified 
of  the  proceedings  and  have  an  opportunity  to  be 
present.  This  rule  is  as  applicable  to  a  proceeding 
before  arbitrators  as  well  as  before  any  other 
forum.  Shipman  V.  Fletcher,  82  Va.  601;  Miller  v. 
Kennedy.  8  Rand.  8:  Boring  v.  Boring,  2  W.  Va.  297: 
McCornUck  v.  Blackford,  4  Gratt.  188;  Dickinson  v. 
Railroad  Co.,  7  W.  Va.890. 

Where  arbitrators  decide  the  matters  referred 
to  them,  in  the  absence  of  the  parties  in  interest,  or 
their  agents  or  attorneys,  or  without  having  given 
them  notice  of  the  time  and  place  of  their  proceed- 
ings, it  is  generally  such  misconduct  as  will  war- 
rant a  court  of  equity  in  setting  aside  the  award, 
^t  the  instance  of  either  party  materially  inter- 
ested, who  did  not  have  notice,  and  was  absent, 
unless  such  party  has  waived  notice.  Dickinson  v. 
Railroad  Co.,  7  W.  Va.  890. 

Notice  Where  Submission  is  by  Act  of  Parties.— If 
notice  of  the  time  and  place  of  making  an  award 
be  necessary,  the  defendant  in  an  action  on  the 
award,  where  the  submission  is  by  act  of  the  par- 
ties, cannot  avail  himself  of  the  want  of  it,  nor  can 
he  avail  himself  of  any  other  extrinsic  circum- 
stances whatever;  his  only  relief  in  such  case  is  in  a 
court  of  equity.  This  rule  does  not  apply  where  the 
submission  is  by  order  or  rule  of  court  Miller  v. 
Kennedy,  8  Raud.  2. 

Notice  In  Cma/t  of  Adjonmment.— If  arbitrators  can- 
not complete  the  matters  referred,  on  the  day 
fixed  by  the  submission,  they  may  adjourn  from 
day  to  day,  until  the  hearing  and  award  is  complete: 
and  if  the  parties  in  interest  were  notified  of  the 
original  meeting  and  did  not  attend,  it  is  not  neces- 
sary to  give  notice  of  the  continuance.  Boring  v. 
Boring,  2  W.  Va.  297. 

riust  Not  Decide  In  Absence  of  Parties.— Hearing 
and  deciding  the  cause  in  the  absence  of  the  parties 
and  without  notice  to  them  of  the  time  of  the  hear- 
ing is  such  misconduct  on  the  part  of  the  arbitra- 
tors as  will  vitiate  their  award.  Tate  v.  Vance, 
27  Gratt  571:  McCormick  v.  Blackford,  4  Gratt 
183;  Shipman  v.  Fletcher,  82  Va.  601. 

4.  UMPIRE  OR  THIRD  ARBITRATOR. 

Nature  of  tils  Duty.— An  umpire  is  a  person  whom 
two  or  more  arbitrators  select  under  authority 
of  the  parties  to  the  submission.  His  function  is  to 
decide  the  controversy  which  the  arbitrators  had 
been  unable  to  decide.  He  is  not  to  act  in  conjunc- 
tion with  them  but  as  a  substitute  for  them.  He  is, 
as  it  were,  a  sole  arbitrator  with  the  same  duty  of 
hearing  the  whole  case  de  novo,  that  would  have  de- 
volved upon  him,  had  he  been  originally  appointed 
alone.  Rogers  v.  Corrothe»-s,  26  W.  Va.  245;  Rison  v. 
Berry,  4  Rand.  275;  Basse tt  v.  Cunningham,  0  Gratt 
684. 

Tlaaeof  Appointment  of  Umpire.— Where  the  sub- 
mission contains  no  special  provision  as  to  time,  the 
umpire  may  be  chosen  before  the  arbitrators  enter 
upon  the  hearing.  They  need  not  wait  until  the 
time  limited  for  the  making  of  the  award  has  ex- 
pired. Rogers  V.  Corrothers.  26  W.  Va.  288;  Rison  v. 
Berry,  4  Rand.  280. 
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Umpire  Must  Hear  the  Evidence  De  Novo.— Where  an 
nmplre  is  called  In  to  act,  upon  the  disagreement  of 
the  arbitrators,  it  is  necessary  to  give  notice  of  the 
appointment  of  the  umpire  to  the  parties  In  inter- 
est apd  give  them  an  opportunity  to  produce  evi- 
dence before  the  umpire  or  third  arbitrator.  It  is 
not  legal  for  the  umpire  to  derive  his  knowledge 
from  the  arbitrators  in  absence  of  the  parties  in 
interest  The  case  must  be  reheard  by  the  umpire. 
Coons  V.  Ck>ons.  95  Va.  434.  9S  S.  E.  Rep.  886. 

Umiilre  rUy  IMIfer  from  Both  Arbltnitors.— Where 

matters  are  referred  to  two  arbitrators  by  order  of 
court  and  in  case  of  their  disagreement,  to  their 
umpire,  and  there  is  a  disagreement  between  the 
arbitrators,  and  the  whole  matter  is  decided  by  the 
umpire,  his  decision  is  valid  and  conclusive  though 
he  differs  from  both  arbitratorsi  Bassettv.  Cun- 
ningham, 9  Oratt  684. 

Joint  Award  by  Umpire  end  ArMtretors.— Where  a 

submission  is  made  of  all  matters  in  difference  in  a 
pending  suit  to' tv^o  persons  and' such  umpire  as  they 
shall  choose,  their  award  to  be  made  the  Judgment 
of  court,  a  Joint  award  by  the  arbitrators  and  um- 
pire Is  valid.    Rison  v.  Berry,  4  Rand.  276.  • 

Decision  by  Umpire  before  Time  Appointed.— Where 

parties  entered  into  an  arbitration  bond,  referring 
a  certain  matter  in  dispute  to  arbitrators,  who  were 
to  make  theii:  award  by  a  certain  day,  and  if  they 
should  not  affree.  to  the  umpire  chosen  by  them; 
upon  which  the  arbitrators  finding  that  they  could 
not  agree,  chose  an  umpire,  who  made  his  umpir- 
age before  the  day  appointed  for  the  arbitrators  to 
make  their  award,  such  umpirage  was  held  to  be 
good.    Richards  V.  Brockenbrough,  1  Rand.  449. 

BvMei^  to  Show  Signature  to  Be  That  of  Umpire.— 

Although  an  award  does  not  state  that  a  third  per- 
son who  signed  it  has  been  chosen  by  the  arbitra- 
tors as  umpire,  yet  this  fact  may  be  proved  by 
extrinsic  evidence.  If  the  third  person.who  signed 
the  award  be  a  mere  stranger,  this  would  not  viti- 
ate the  award.    Rison  v.  Berry,  4  Rand.  87& 

IV.  THE  AWARD. 

1.  REQUISITES  OF  AWARDS. 

a.  CONFORMITT  WITH  THE  SUBMISSION. 

Oeneral  Rule  as  to  Conformity.— It  is  a  well-estab- 
lished rule  that  awards  must  conform  to  the  sub- 
mission to  arbitration  :  and  awards  which  do  not 
conform  to  the  submission  are  void.  Taylor  v. 
Nicolson,  1  H.  &  M.  66 ;  Wood  v.  Shepherd,  2  P.  &  H. 
442:  Moore  v.  Luckess,  23  Oratt  160;  Dunlap  v. 
Campbell,  6  W.  Va.  196;  Austin  v.  Clark,  8  W.  Va.  ^86. 

Presumption  Favora  Award.— ijpon  the  question 
whether  an  award  is  within  the  terms-  of  the  sub- 
mission, all  fair  presumptions  shall  be  made  in 
favor  of  the  award  ;  and  if,  on  any  fair  presumption, 
the  award  may  be  brought  within  the  submission, 
it  should  be  sustained.  Pollock  v.  Sutherlin.  26 
Oratt  78  ;  Richards  v.  Brockenbrough.  1  Rand.  449  ; 
Coons  V.  Coons,  96  Va.  488,  28  S.  £.  Rep.  886 :  Arm- 
strong v.  Armstrongs,  1  Leigh  491. 

An  award  which  inaccurately  requires  the  surety 
in  the  arbitration  bond  to  pay  money  a^  well  as  the 
principal,  will  nevertheless  be  sustained ;  such 
clause  will  only  be  regarded  as  surplusage.  Rich- 
ards V.  Brockenbrougli,  1  Rand.  449 :  Taylor  v. 
Nicolson,  1  H.  &  M.  66. 

Although  the  bond  of  submissiou  states  that 
"divers  disputes  have  arisen*'  and  the  ^bitrators. 
render  an  award  for  one  matter  only,  yet  the  award 
will  be  good,  unless  It  appears  that  something  else 


was  in  dispute  between  the  parties.  Horrel  v.  Mc- 
Alezanden  8  Rand.  94. 

Where  the  Excess  Is  Separable.— Where  an  award 
settles  matters  which  are,  and  other  matters  which 
are  not,  within  the  submission,  the  court  may  re- 
ject the  excess,  and  render  judgment  on  so  mnch  of 
the  award  as  is  within  the  submission  if  it  can  be 
separated.  Martin  v.  Martin,  18  Leigh  496 :  Lynch- 
burg, etc.  Asylum  v.  Ford.  86  Oratt  666:  Moore  r. 
Luckess.  28  Oratt  160  ;  Taylor  v.  Nicolson,  1  H.  & 
M.  66. 

.riuat  Pass  upon  All  ilatters  Sabmltted.— An  award 
to  be  valid  must  adjudicate  all  matters  submitted, 
and  if  it  leave  any  such  matters  open  for  future 
CQUtroversy,  it  is  invalid.  Bean  v.  Bean.  86  W.  Va. 
604.  In  this  case  two  suits  were  pending  between 
the  same  parties  and  au  order  was  made  submit- 
ting both  cases  to  arbitration,  and  an  award  was 
made  in  one  case  of  the  matters  involved  in  tbat 
only  without. passing  upon  the  other.  The  award 
was  held  invalid  because  not  passing  upon  all  the 
matters  submitted. 

Effect  Where  It  Passes  upon  All  Matters  Sttlvrtttod. 
—Where  an  award  is  In  pursuance  of  the  agreement 
to  submit  decides  all  the  questions  referred,  and 
responds  to  all  the  requirements  of  the  submission 
to  arbitration  it  cannot  be  vpid  for  uncertainty  or 
want  of  mutuality.  Wood  v.. Shepherd.  2P.  &  H. 
448, 

3et«Off.— Where  a  pending  action  of  assumi>sitis 
submitted  to  arbitration,  with  no  account  of  set-o£E 
fll^d  with  the  plea,  the  arbitrators  csmnot  allow  the 
defendant  to  prove  a  set-ioil,  because  this  is  not 
within  the  submission  ;  and  if  they  do  allow  it  the 
award  isetroneous.  Swann  v.  Deem,  4  W.-  Va.  808 ; 
Austin  y.  Clark,  8  W.  Va.  286 ;  Moore  .v-  Luckess,  33 
Oratt  160. 

Sealing  Not  Neoeasary  Even  Thonsh  Required  by  the 
Submission.— It  is  not  fatal  to  an  award  otherwise 
ffood  and  in  writing,  that  it  Is  not  under  seal,  when 
the  submission  requires  that  it  be  sealed.  Mathews 
V.  Miller,  26  W.  Va.  817. 

Where  5nhmlsslon  Is  Restrained  by  Prior  Agreement. 
—In  Clarke  v.  Reins,  l?  Oratt  98,  an  order  of  refer- 
ence was  made  iQ  a  pending  action  .of  ejectment  by 
which  all  matters  in  difference  between  the  parties 
were  submitted  to  arbltratioa.  But  this  order  was 
made  in  pursuance  of  an  agreement  In  writing 
under  seal,  between  the  same  parties,  to  refer  the 
single  question  of  the  value  of  the  land  in  contro- 
versy; the  defendants  agreeing  to  give  the  plaintifEs 
for  the  land,  the  price  fixed  upon  it  by  the  arbitra- 
tors. It  was  heltl,  that  the  order  of  reference  was 
to  be  construed  with  regard  to  the  agreement  and 
therefore,  an  award  which  only  fixed  the  value  of 
the  land  was  in  accordance  with  the  submission  and 
valid. 

b.  MUTUAUTY  AWD  FlHAtTTT. 

What  Is  Sufficient  Compliance  with  ThU  Rule— Tbe 

award  must  be  mutual  and  final,  but  where  it  is 
within  the  submission  and  the  arbitrators  award  a 
certain  sum  to  be  paid  by  one  party  to  tbe  other 
without  requiring. a  release  to  be  executed  on  tbe 
payment  of  the  sum,  it  is  mutual  and  final,  becaose 
its  legal  effect  is  to  discharge  the  party  paying  the 
money  from  all  demands  within  the  submission  by 
the  party  who  receives  the  money.  Horrel  v.  Mc- 
Alexander.  8  Rand.  94;  Doolittle  v.  Malcom,  8  Leigb 
608;  Fluharty  v.  Beatty.  28  W.  Va.  698. 

Delivery  Not  Essential.- It  is  a  well-established 
rule  that  where  an  award  is  in  pursuance  of  the 
submission,  ilnal  in  Its  character,  signed  by  Uie 
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arbmtors,  and  read  to  the  parties  as  and  for  their 
award.  It  Is  complete  and  final  and  delivery  is  not 
essential  to  its  finality.  Follard  v.  Lnmpkin.  0 
Gratt.  V6:  By  am  r.  Thompson,  12  Lelffh  660.  Deliv- 
ery is  not  necessary  unless  the  submission  expressly 
provides  for  it.    Byars  v.  Thompson.  12  Leiflrh  660. 

RstervaAMi  of  Rliflit  to  Reconsider.— Where  arbitra- 
tors reserve  to  themselves  a  riffht  to  reconsider  a 
claim  wbich  they  allow  the  party  against  whom 
they  make  their  award,  and  then  complete  the 
avard  without  reconsiderincr  this  claim,  the  award 
is  ffood  and  final  for  the  sum  awarded,  and  the 
reservation  to  reconsider  is  void.  Byars  v.  Thomp- 
son, 12  Leiffh  56a 

OU  Doctrine  of  Mutuality.— The  doctrine  requirlnff 
awards  to  be  mutual,  in  the  sense  in  which  it  was 
formerly  understood,  is  now  exploded.  Horrel  v. 
McAlexander.  3  Rand.  M. 

C.  CXRTAdTT. 

Rale  ••  to  Certainty.— An  award  which  is  uncer- 
tain on  its  face,  and  does  not  refer  to  something 
else  by  which  it  may  be  made  certain,  la  void. 
When  an  award  is  void  for  uncertainty,  the  parties 
mar  assert  their  demands  in  any  mode  or  form  of 
action  which  they  could  have  maintained  before 
entering  into  the  bond  of  submission.  Cau thorn  v. 
Courtney.  6  Gratt  881;  Rogers  v.  Ck>rrother8,  M  W. 
Va  238:  Dunlap  v.  Campbell.  6  W.  Va.  196. 

Cepelile  of  Being  Made  Certain.— An  award  which 
determines  the  boundary  of  a  tract  of  land  by  mak- 
ing references  to  such  objects  that  any  competent 
surveyor  could  ascertain  the  boundary,  is  certain 
and  definite,  upon  the  principle  that  "that  is  certain 
which  is  capable  of  being  made  certain."  Rogers 
T.  Corrothers.  28  W.  Va.  288. 

An  award  is  sufllciently  final  and  certain  though 
the  arbitrators  refer  to  a  report  previously  made 
by  a  commissioner  in  chancery,  and  declare  in  gen- 
eral terms  their  concurrence  therewith,  instead  of 
specifying  the  particulars  or  substance  thereof  in 
the  award  itself;  and  the  fact  that  they  further 
sabmit  to  the  court  the  propriety  of  their  award  in 
point  of  law,  and  furnish  the  court  with  the  grounds 
and  reasons  for  their  award  does  not  invalidate  it 
Brickhouse  v.  Hunter,  4  H.  &  M.  988. 

SpedficSam.— An  award  that  one  party  shall  pay 
a  specific  sum  to  the  other,  being  written  on  the 
backof  the  submission  bond,  must  be  taken  to  set- 
tle all  matters  therein  submitted,  and  is  therefore 
bufflciently  certain  and  final.  I^oolittle  v.  Malcom. 
&LeighQ08. 

Bat  an  award  that  one  of  the  parties  should  re- 
fund the  sum  which  the  other  had  paid  for  certain 
corn,  without  the  amount  or  referring  to  anything 
to  make  it  certain,  was  held  void.  Caathom  v. 
Oonrtaey,  6  Gratt  881. 

"Cotto  of  Suit.*'— An  award  that  the  defendant 
should  pay  to  the  plaintiff  a  sum  of  money  and  the 
"costs  of  suit"  was  held  good  without  ascertaining 
the  amount  of  the  costs,  or  in  what  court  the  suit 
was  pending,  and  without  directing  a  release  to  be 
executed  or  the  suit  to  be  dismissed.  Macon  v. 
Cramp.  1  Call  675:  Ck>upland  v.  Anderson,  2  Call  88. 
I  VALIDITY, 
a.  Fiumk 

Frsad  In  Procurement*— An  award  procured 
throogh  the  fraud  of  one  of  the  parties- to  the  sub- 
mission, will  be  set  aside  for  that  cause  by  a  court 
of  equity  in  a  proper  case.  Dickinson  v.  Railroad 
Or)..  7  W.  Va.  890:  .Bieriy  v.  Williams,  6  Leigh  700. 

Frsad  in  Procuring  ArMtration  Bond.— Where  the 
arhitranon  bond  which  contains  the  submission  is 


procured  by  the  fraud  of  one  of  the  parties,  this  is 
sufficient  ground  on  which  to  impeach  the  award, 
unless  the  fraud  has  been  condoned.  Fluharty  v. 
Beatty,  82  W.  Va.  (M. 

Prand  in  Estimates  by  Bnglncer.—Where  a  railroad 
company  and  a  contractor  agree  that  the  final'  esti- 
mate of  a  certain  engineer  shall  be  conclusive  upon 
th^  parties  to  the  contract  as  to  the  price  to  be  paid 
the  contractor  for  work,  this  is  a  valid  contract, 
and  the  award  of  the  engineer  is  conclusive  in  the 
absence  of  fraud.  Kidwell  v.  B.  &  O.  R.  Co.,  1 1  Gratt 
078:  Condon  v.  Southslde  R  Co.,  14  Gratt  802.  But 
where  the  estimates  of  the  engineer  are  so  plainly 
in  violation  of  the  terms  of  the  contract  as  to  amount 
to  a  fraud,  or  a  mistake  which  is  so  gross  as  to  nec- 
essarily imply  fraud,  the  contractor  of  course  is 
not  bound.  Mills  v.  Norfolk,  etc..  R.  Co.,  00  Va.  688, 
19S.  B.  Rep.  171. 

b.  MZ8TAXZ. 

Must  Art>ear  from  Award.— In  an  award  made  in 
pursuance  of  a  general  submission,  the  errors  for 
which  it  is  sought  to  set  it  aside  must  appear  on  the 
face  of  the  award,  and  other  parts  of  the  record 
cannot  be  looked  into  to  show  that  there  is  error  of 
law  or  fact.  But  it  is  within  the  power  of  the  court 
to  look  into  the  testimony,  for  the  purpose  of 
determining  whether  the  errors  were  so. gross  and 
palpable  as  to  constitute  misbehavior  in  the  arbitra- 
tors. Boring  V.  Boring,  2  W.  Va.  207;  Pleasants  v. 
Ross,  1  Wash.  166;  Scott  v.  Trents,  4  H.  &  M.  866.  Or 
if  the  arbitrators  will  certify  the  principles  on  which 
they  decided,  the  court  will  set  aside  the  award  If 
they  appear  to  have  acted  under  a  mistake.  Pleas- 
ants V.  Ross,  1  Wash.  188. 

The  fact  that  one  of  the  arbitrators,  after  the 
award,  may  think  that  the  principles  by  wbich  he 
was  governed,  should  have  led  him  to  a  different 
result  is  not  sufficient  to  set  aside  the  award  on  the 
ground  of  mistake,  such  mistake  not  appearing  on 
the  face  of  the  award,  and  being  denied  by  the  other 
arbitrator.    Pollard  v.  Lumpkin,  8  Gratt  808. 

Mistake  of  Law  In  a  Doubtful  Case.— The  court  will 
not  set  aside  an  award  on  the  ground  of  the  arbitra- 
tors having  mistaken  the  law  in  a  doubtful  case. 
Ross  V.  Overton.  8  Call  800;  City  of  Portsmouth  v. 
Norfolk  County,  81  Gratt  727. 

Plain  and  Palfiable  nistake  of  Law.— Where  it  appears 
from  the  inspection  of  the  award,  that  the  arbitra- 
tors have  made  a  plain  and  palpable  mistake  of  law, 
there  can  be  no  valid  ground  fen:  refusing  relief  in 
such  case.    Moore  v.  Luckess,  28  Gratt  100. 

Where  arbitrators  mean  to  decide  according  to 
law,  and  they  mistake  the  law  in  a  palpable 
material  point,  the  award  will  be  set  aside.  But 
their  decision,  upon  a  doubtful  point  of  law,  or  in  a 
case  where  the  question  of  law  is  designedly  left  to 
their  judgment  will  generally  be  held  conclusive. 
It  must  appear  that  they  grossly  mistook  the  law ; 
and  the  court  will  not  interfere  merely  because 
it  would  have  given  a  different  decision  in  the 
particular  case.  City  of  Portsmouth  v.  Norfolk 
County,  81  Gratt  727;  Mathews  v.  Miller,  26  W.  Va. 
817. 

Error  of  Law— Set»Off.— Where  it  appeared  in  the 
award  of  the  arbitrators,  that  they  took  the  in- 
stitution of  the  action,  instead  of  the  filing  of  the 
plea  of  set-off.  as  the  date  from  which  the  statute 
of  limitations  would  ceane  to  run  against  such  set- 
off, the  court  corrected  the  error,  it  appearing  that 
the  arbitrators  intended  to  decide  according  to  law. 
Moore  v.  Luckess,'  28  Gratt  100. 
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Decision  on  «  Question  of  Law  Alone.— Where  parties 
submit  a  question  of  law  alone  to  arbitration,  the 
award  Is  binding*  though  contrary  to  law.  Smith  ▼. 
Smith,  4  Rand.  96. 

Mistake  Must  Be  PalpaUe.— An  award  ousrht  not  to 
be  s6t  aside,  either  In  a  court  of  law  or  equity,  on 
the  sTOund  of  a  mistake  in  the  Judgments  of  the 
arbitrators,  unless  that  mistake  is  very  pcdpabU; 
a  mere  difference  of  opinion  between  the  court  and 
the  arbitrators,  in  a  doubtful  case,  is  not  sufficient  to 
authorize  such  an  Interference.  Morris  y.  Ross,  2 
H.  &  M.  406. 

Errors  of  Fact  by  Umpire.— An  error  of  Judirment 
on  the  part  of  the  umpire  in  regard  to  the  facts,  is 
not  ground  for  setting  aside  his  award.  Ba^sett  v. 
Cunningham,  9  Oratt.  684. 

Award  Based  on  Correct  and  Erroneous  Pnqwsitlons 
of  Law.— If  an  arbitrator,  intending  to  decide  the 
questions  submitted  to  him  accordiuff  to  law.  states 
in  his  award  two  propositions  of  law,  one  of  which 
is  erroneous,  and  the  other  is  correct  upon  the  facts 
as  he  may  consider  them  to  be,  a  court  in  passlnsr 
upon  the  validity  of  the  award,  will  presume  that 
his  award  is  based  upon  the  latter  and  the  court 
cannot  Inquire  whether  he  took  a  correct  view  of 
the  facts.    Willouffhby  v.  Thomas,  84  Gratt  Cei. 

Greater  Damages  Awarded  Than  Claimed.— When  a 
pending  suit  was  submitted  to  arbitration  and  the 
arbitrators  awarded  the  plaintiff  greater  damages 
than  he  claimed  in  his  declaration,  this  was  held  not 
sufficient  to  invalidate  the  award.  Sutton  v.  Dickin- 
son, 9  Leigh  142. 

Mistake  of  Date.— A  mere  mistake  of  a  date  from 
which  Interest  on  a  particular  debt  is  to  run,  obvious 
on  the  face  of  the  award,  is  not  ground  for  setting 
it  aside,  where  the  party  in  whose  favor  it  Is,  con- 
sents that  it  shall  be  corrected  in  the  Judgment 
entered  upon  the  award.  Bassett  v.  Cunningham, 
9  Gratt.  884;  Byars  v.  Thompson,  12  Leigh  560. 

But  if  an  award  made  under  an  order  of  reference 
miHrectte  the  date  of  the  order  the  Judgment  en- 
tered upon  the  award  is  erroneous.  Turner  v.  Mof- 
fett,  2  Wash.  70. 

Mistake  In  Recital.  — The  circumstance  that  a 
submission  to  arbitration  contains  a  recital  that 
one  of  the  parties  has  warranted  the.title  to  a  tract 
of  land,  when  in  truth  the  writing  signed  by  him  has 
not  that  effect,  is  not  a  sufficient  reason  to  disturb 
the  award,  no  fraud  or  undue  influence  appearing. 
Kincaid  v.  Cuningham,  2  Munf.  1. 

In  Martin  v.  Martin,  12  Leigh  495,  all  matters  in 
difference  in  three  suits  pending  were  referred  to 
arbitrators  under  a  rule  of  court  In  the  award 
the  date  of  the  submission  was  not  given  and  the 
submission  was  recited  as  referring  the  two  suits 
awarded.  It  was  held,  that  neither  the  omission 
nor  the  Incorrect  recital  was  ground  for  objection 
to  the  award. 

Clerical  Errors  May  Be  Corrected.— In  Forrer  v. 
Coffman,  23  Gratt  871,  the  arbitrators  were  required 
by  the  submission,  to  return  their  award  under 
their  hands  and  seals  by  a  certain  day.  They 
prepared  their  award  and  the  day  before  they  were 
required  to  return  it  handed  it  to  the  plaintiff's 
counsel.  He,  seeing  that  they  had  omitted  the 
seals,  returned  it  to  them  requesting  that  they 
would  seal  it  which  they  did  and  returned  the 
award  on  the  day  limited  in  the  submission.  The 
award  was  held  valid. 

In  Byars  v.  Thompson,  12  Leigh  560,  the  arbitra- 
tors made  an  award  on  November  21st  which  was  on 
that  day  signed  and  sealed  by  tbem,  and  read,  but 


not  delivered  to  the  parties,  and  one  of  the  parties 
objecting  to  the  award  because  Interest  to  which  he 
was  entitled  was  not  credited  to  him,  the  arbitra- 
tors reconsidered  the  award,  and  on  the  2Sd  of 
November  allowed  the  interest  and  signed,  sealed 
and  delivered  the  award  as  corrected.  It  was  held. 
that  the  corrected  award  was  the  true  award. 

Recommittal  for  Clerical  Errors.— The  court  may 
recommit  an  award  for  the  correction  of  a  clerical 
error,  and  the  award  as  corrected  is  not  a  new 
award,  but  must  be  considered  as  simply  a  mere 
correction  of  the  award  originally  returned.  Hen- 
ley V.  Menefee,  10  W.  Va.  771. 

ExorMtant  Valuation.— When  the  value  of  property 
in  money  is  referred  to  arbitrators  and  they  fairly 
execute  the  submission,  generally,  the  award  can- 
not be  set  aside  or  determined  to  be  invalid  npon 
the  ground  that  the  valuation  is  exorbitant  Dick- 
inson V.  Railroad  Co.,  7  W.  Va.  890. 

C.  BilBBBHAVIOR  IN  ARBITBATOBS. 

Misbehavior  Resulting  In  Injustice.— An  award  of 
arbitrators  will  be  set  aside  on  the  ground  of  cir- 
cumstances in  their  conduct  amounting  to  misbe- 
havior, though  not  to  corruption,  and  resulting  in 
injustice  to  one  of  the  parties.  Lee  v.  PatlUo,  i 
Leigh  436;  Dawson  v.  Wlnslow,  Wythe  114;  Shipman 
V.  Fletcher,  82  Va.  601 ;  Head  v.  Muir.  8  Rand.  122: 
City  of  Portsmouth  v.  Norfolk  County.  81  Gratt  727. 

When  the  merits  in  law,  and  In  fact  are  referred 
to  an  arbitrator  of  competent  knowledge,  and  there 
is  not  any  question  reserved  by  him.  the  court  will 
not  open  the  award  unless  something  can  be  alleged 
amounting  to  a  perverse  misconstruction  of  the  law. 
or  misconduct  on  the  part  of  the  arbitrator.  City 
of  Portsmouth  v.  Norfolk  County,  81  Gratt  727. 

Receiving  Evidence  Wrongfully.— Where  arbitrators 
have  received  a  paper  in  evidence  without  the 
knowledge  or  consent  of  one  of  the  parties  to  the 
arbitration,  and  though  they  say  that  their  opinions 
were  formed  before  it  was  received,  their  award  is 
void.    Jenkins  v.  Liston,  18  Gratt  586. 

Admission  of  Improper  Evidence.— If  upon  a  refer- 
ence by  rule  of  court  the  arbitrators  admit  im- 
proper evidence,  such  as  testimony  of  one  of  the 
parties,  or  his  wife,  the  other  party  ought  to  be  per- 
mitted by  the  court  to  prove  the  fact;  and  being 
proved,  the  court  ought  to  set  aside  the  award,  and 
direct  a  trial  by  Jury.  McAlister  v.  McAllster.  l 
Wash.  198. 

Where  arbitrators  are  selected  In  part  because  of 
their  high  legal  attainments,  it  will  be  presumed  by 
the  court  that  all  impropertestimony  was  discarded 
from  their  consideration  in  making  their  decisions. 
Bassett  v.  Cunningham,  9  Gratt  684. 

Refusing  to  Hear  Proper  Evidence.— Where  arbitra- 
tors unreasonably  refuse  to  hear  competent  wit- 
nesses offered  by  either  party  this  will  vitiate  their 
award.  Fluharty  v.  Beatty,  28  W.  Va.  698:  Ligon  v. 
Ford,  5  Munf.  10.  • 

Where  evidence  is  offered  at  a  trial  before  arbi- 
trators, impeaching  the  credit  of  witnesses  who 
have  been  allowed  to  testify,  the  evidence  should  be 
received.  And  if  they  refuse  to  hear  the  evidence 
this  is  such  misbehavior  as  will  render  the  award 
invalid.    Ligon  v.  Ford,  5  Munf.  10. 

Award  on  Ex  Parte  Evidence.— An  award  made  on 
ex  parte  evidence  is  invalid.  Graham  v.  Pence,  6 
Rand.  529.  In  this  case  the  defendant  refused  to 
submit  his  case  or  his  evidence  because  the  arbitra- 
tors had  refused  to  act  and  had  only  been  indaced 
to  act  upon  the  request  of  the  plaintiff.  The  arbi- 
trators, however,  rendered  an  award  in  the  plain- 
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tin's  faror  apon  his  *x  parte  evideiice.    This  was 
held  sufficient  to  Invalidate  the  award. 

Aitowlnff  a  Party  to  Write  the  Award.— Thonsrh  the 
simple  fact  that  one  of  the  parties  to  the  submission 
wrote  the  award,  in  the  absence  of  the  other,  who 
was  not  notified  of  the  time  and  places  of  the  arbi- 
trators proceeding  to  make  their  award,  may  not. 
of  itself,  be  sofflclent  to  Inyalldate  the  award,  still 
it  may  be  considered  unexplained,  as  affordlnff  Just 
ground  for  suspicion  and  criticism.  But  where  such 
party,  in  such  case,  wrote  the  award,  and  so  wrote 
it  that  it  is  materially  erroneous  and  deceptive,  in 
his  faTor.  and  the  arbitrators  did  slsm  It,  as  written, 
a  court  of  equity  may  set  aside  the  award.  Dickin- 
son V.  K.  Co.,  7  W.  Va.  892. 

Proof  of  Misconduct.— The  court  can  look  Into  the 
testimony,  which  was  before  the  arbitrators,  for 
the  purpose  of  determlnlnir  from  such  evidence  and 
other  circumstances,  whether  the  errors  were  so 
gross  or  palpable  as  to  show  fraud,  corruption  or 
gross  misconduct  In  the  arbitrators,  and  where 
these  are  shown  the  court  will  set  aside  the  award. 
Fluharty  v.  Beatty,  22  W.  Va.  008;  Moore  v.  Luckess, 
aOratt.  160. 

ArMtrator  Acting  as  **Adviser  and  Partisan**  of  a 
Psrty.— Where  a  charge  In  a  bill  to  set  aside  an 
award,  was  that  the  arbitrator  acted  as  the  "adviser 
and  partisan"  of  one  of  the  parties,  this  Is  sufQclent 
charge  of  partiality  and  misconduct  to  give  a  court 
of  equity  Jurisdiction  of  the  case  to  set  aside  the 
award,  if  the  charge  Is  true.  Wheeling  Qas  Co.  v. 
aty  of  Wheeling,  6  W.  Va.  448. 

Partition  off  Land  by  Arbitrators  In  Absence  of  Par- 
tics.— Two  parties  buy  land  together,  the  title  being 
taken  in  the  name  of  one;  afterwards  the  matter 
is  submitted  to  three  arbitrators  to  determine  the 
amount  to  which  each  Is  entitled.  The  arbitrators 
decide  the  cause,  and  afterwards  two  of  them  In  the 
absence  of  one  of  the  parties  in  interest  proceed  to 
make  a  partition  of  the  land  in  accordance  with  their 
award.  Ifeld^  that  though  the  proceedings  do  not 
strictly  comply  with  Va.  Code.  ch.  148,  yet  they  are 
binding.    Miller  v.  Miller  (Va.  1001),  87  S.  E.  Rep.  702. 

Misbehavior  Caused  by  a  Party.— A  party  who  has 
himself  been  the  cause  of  misbehavior  In  the  arbi- 
trators, is  estopped  to  complain  of  such  misbe- 
harlor.    Rogers  v.  Corrothers,  26  W.  Va.  288. 

Hearinsr  In  tlie  Absence  of  Parties.— Where  one  of 
the  parties  to  a  submission  Induces  the  arbitrators 
to  hear>evidence  and  decide  the  case  in  the  absence 
of  the  other  party  In  Interest  the  award  will  not  be 
allowed  to  stand,  because  of  the  misbehavior  of  the 
arbitrators.  Tate  v.  Vance,  27  Gratt  671,  and  foot- 
noU:  McCormick  v.  Blackford.  4  Gratt.  188;  Jenkins 
T.  Liston.  13  GratL  585. 

Excluding  one  of  the  parties  from  the  trial  and 
permitting  the  other  to  be  present*  or  excluding 
hoih  parties  and  allowing  one  of  them  to  be  repre- 
sented at  the  trial  by  his  agent  is  such  misbehavior 
as  will  invalidate  the  award.  Shipman  v.  Fletcher. 
«  Va.  601. 

Hearing  and  deciding  in  the  absence  of  a  party 
who  has  expressed  a  wish  to  be  present  at  the  trial 
and  who  has  Informed  the  arbitrators  that  he  has 
l>apers  which  will  throw  light  on  the  controversy,  is 
such  misconduct  on  the  part  of  the  arbitrators  as 
will  invalidate  the  award.  McCormick  v.  Blackford. 
4QratLlS8. 

Wbete  SnbnUslon  Is  by  Rule  of  Court— Power  of 
Coort  over  Award.— Where  there  has  been  misbe- 
harior  on  the  part  of  the  arbitrators  In  making  an 
award  which  was  to  have  been  entered  as  Judgment 


of  the  court,  the  court  has  Jurisdiction  to  set  it  aside 
for  such  misbehavior  although  a  submission  under 
rule  of  court  is  not  within  our  statute  relating  to 
awards.   Graham  v.  Pence,  6  Rand.  520. 

8.  CONSTRUCTION  OP  AWARDS. 

Langnage  Reqalred.~Technical  precision  and  cer- 
tainty are  never  necessary  in  an  award.  If  It  be 
expressed  in  such  language,  that  plain  men  ac- 
quainted with  the  subject-matter  can  understand  it. 
that  is  sufficient  Rogers  v.  Corrothers,  20  W.  Va. 
888. 

Term  **Heir8  at  Law'*  In  an  Award.— Awards  are  to 
be  construed  liberally:  and  therefore  the  term 
**helrs  at  law'*  In  an  award  respecting  personal 
property,  may  be  construed  to  mean  all  testator's 
children  living,  or  the  child  or  children  of  them  who 
died  during  his  lifetime.    Smith  v.  Smith,  4  Rand.  ^5. 

Presumirtlons.— Presumptions  are  not  to  be  raised 
for  the  purpose  of  overthrowing  an  award,  but  they 
are  to  be  liberally  construed  so  as  to  give  effect  and 
operation  to  the  Intention  of  the  arbitrators,  where 
it  can  be  done,  and  every  reasonable  Intendment  Is 
to  be  made  In  their  support  Fluharty  v.  Beatty,  28 
W.  Va.  a08:  Smith  v.  Smith.  4  Rand.  06;  Gas  Co.  v. 
Wheeling.  8  W.  Va.  821 :  Armstrong  v.  Armstrongs. 
1  Leigh  401. 

Presumption  as  to  Jurisdiction  Where  Award  is  En- 
tered as  JudgmoBt— Where  it  does  not  appear 
whether  the  term  of  the  court  at  which  an  award 
was  entered  as  the  Judgment  of  the  court,  was  a 
quarterly  or  monthly  term,  it  will  be  presumed  by 
the  appellate  court  that  It  was  the  term  at  which 
the  court  had  Jurisdiction  to  enter  the  Judgment. 
Forrer  v.  Coffman,  28  Gratt  871. 

Wiiat  Amounts  to  an  Award.— Where  the  vendor 
and  vendee  of  land  selected  three  persons  to  ascer- 
tain and  fix  the  value  of  the  land,  and  to  certify  such 
valuation:  the  certificate  of  valuation  cannot  be 
considered  as  more  solemn,  more  conclusive,  or 
binding  upon  the  parties  than  an  ordinary  award. 
It  is  but  an  award,  and  the  referees  cannot  upon 
principle,  be  considered  otherwise  than  as  arbitra- 
tors. Dickinson  v.  Railroad  Co.,  7  W.  Va.  800;  Pleas- 
ants V.  Ross,  1  Wash.  156. 

In  DufF  V.  Core,  27  W.  Va.  282,  an  entry  was  made 
In  two  cases,  one  a  common-law  suit  and  the  other  a 
chancery  cause.  In  these  words  :  "This  day  by  con- 
sent and  agreement  of  the  parties  the  two  above 
causes  are  referred  to  a  commissioner  of  this  court, 
who  is  hereby  directed  «to  make,  audit  settle  and 
state  and  return  to  this  court  at  the  next  term,  an 
account  between  the  plaintiff  and  the  defendant  of 
all  matters  contained  in  said  suits,  and  said  com- 
missioner is  to  hear  the  parties  and  any  proper  evi- 
dence offered,  and  to  take  the  evidence  In  writing 
and  to  return  the  same  with  his  report  and  the  said 
commissioner  is  directed  to  give  the  parties  Inter- 
ested ten  days*  notice  of  the  time  and  place  of  exe- 
cuting this  order,  and  such  report  shall  be  entered 
up  as  the  Judgment  of  this  court."  On  the  report 
of  the  commissioner  being  returned  to  the  court, 
it  was  held,  that  It  was  an*  award  and  should  be  so 
treated,  and  not  as  an  ordinary  report  of  a  commis- 
sioner In  chancery  subject  to  such  exceptions  as 
would  lie  to  such  a  report  ordinarily. 

4.  EFFECT  OF  THE  AWARD. 

Conclusive  on  Rights  Adjudicated.— The  parties  are 
bound  to  present  every  claim  or  matter  embraced 
In  their  submission,  to  the  arbitrators,  unless  it  is 
expressly  withdrawn  before  the  hearing,  and  as  to 
any  claim  or  matter  thus  embraced  and  not  so  with- 
drawn, an   award   general   in  form  is  conclusive 
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against  the  party  haylnir  sach  claim  or  matter  in 
any  future  controversy.  Tennant  v.  Divine,  84  W. 
Va.  887 ;  Dandridffe  v.  Lyon,  Wythe  128 ;  Canada 
y.  Barksdale.  84  Va.  748,  6  S.  E.  Rep.  10. 

Upon  a  suit  heing  afterwards  Instituted  by  one  of 
the  parties  ag'ainst  the  other  in  relation  to  the  sub- 
jectrmatter  of  the  submission,  the  award  of  the 
arbitrators  deciding  the  questions  submitted  to  them 
is  the  la^  of  the  case.  Lunsford  v.  Smith,  12  Gratt. 
654. 

Awftrd  Entered  as  Jud^rmoiit. —Where  the  submis- 
sion provides  that  the  award  shall  be  entered  as  the 
judsrment  or  decree  of  court,  when  so  entered  it  is 
the  Judgment  in  tbe  cause  and  settles  all  matters 
involved  in  the  action,  and  it  is  not  necessary  that 
the  award  on  its  face  should  dispose  of  the  action. 
Porrer  v.  Coffman,  23  Gratt  871. 

So  in  Canada  v.  Barksdale.  84  Va.  742,  6  S.  E.  Rep. 
10,  all  matters  in  litigation  were  submitted  to  arbi- 
tration, and  an  award  being  rendered  in  favor  of 
the  plaintiff.  Judgment  was  entered  thereon  and 
execution  issued  and  returned  nnsatiafled.  In-  a 
suit  to  subject  the  debtor's  land  this  Judgment  was 
listed  and  reported  as  a  lien.  The  debtor  filed  a  bill 
in  equity  to  enjoin  the  sale,  the  matters  set  up  in  the 
bill  being  the  same  that  were  embraced  in  the  sub- 
mission to  arbitration.  It  was  held,  that  these  mat- 
ters being  ret  Judieala  the  Judgment  could  not 
be  attacked. 

Subsequent  Jfulgnient  Bn|olned.— in  a  controversy 
between  a  legatee  and  an  heir  at  law  concerning 
certain  slaves,  the  question  as  to  the  ownership 
was  submitted  to  arbitration,  and  the  arbitrators 
rendered  an  award  In  favor  of  the  leg'atee.  The 
heir  at  law  brought  detinue  to  recover  the  slaves, 
and  obtained  a  Judgment  for  them.  The  legatee 
obtained  an  injunction  to  this  Judgment  on  the 
ground  that  the  award  was  conclusive  upon  the  par- 
ties and  the  Judgment  nullifying  such  award  was 
invalid.    Dandridge  v.  Lyon,  Wythe  128. 

Award  Affirniing  a  Prior  Award.— Where  a  bill  is 
filed  to  set  aside  an  award,  and  the  parties  a^ree  to 
submit  the  validity  of  the  award  to  another  set  of 
arbitrators,  the  decision  of  the  arbitrators  as  to  the 
validity  of  the  award  is  conclusive  unless  impeached 
on  grounds  which  would  ordinarily  invalidate  an 
award.  And  the  fact  that  the  second  award  goes  on 
to  state  matters  not  embraced  in  the  submission 
does  not  invalidate  it  as  these  are  separable.  Mor- 
ris V.  Morris,  9  Gratt.  S87.    • 

Bstabllshinsr  New  Boundaries  for  Land.— Where  a 
matter  involving  the  division  of  land  is  submitted 
to  arbitration,  the  award  of  the  arbitrators  is  bind- 
ing though  the  line  established  by  the  award  is 
different  from  the  line  mentioned  in  the  will.  Hoi- 
lingsworth  v.  Lupton,  4  Munf.  114. 

Awarding  a  New  Trial.— in  Adams  v.  Hubbard,  25 
Gratt  129,  an  injunction  to  a  Judgment  was  obtained, 
and  while  it  was  pending,  the  matter  in  dispute  was 
submitted  to  arbitrators,  who  made  an  award  that 
the  injunction  be  dissolved.  On  a  motion  to  set 
aside  the  award  on  the  ground  of  after-discovered 
evidence.  It  was  held  that  though  the  evidence  in 
the  cause  before  tbe  reference  was  made,  mig'ht 
have  warranted  a  new  trial,  yet  the  award  was  in 
fact  a  new  trial  and  the  party  was  not  entitled  to 
another  trial  on  that  evidence. 

Award  as  Evidence.— in  an  action  of  replevin  for 
rent  in  arrear.  It  was  held  admissible  for  the  defend- 
ant to  introduce  an  award  of  arbitrators  made  since 
the  distress  was  taken,  but  respecting  accounts  sub- 
sisting between  the  parties  prior  thereto,  in  order 


to  show  that  he  did  not  owe  anything  to  the  avow- 
ant   Turberville  V.  Self ,  4  Call  680. 

Court  Has  No  Power  to  Change.— The  clrcalt  court 
has  no  power  over  an  award  made  In  pursuance  of 
ch.  106,  Code  of  W.  Va.  1868,  except  to  enter  it  as  ihe 
Judgment  or  decree  of  court,  or  to  object  or  refuse 
to  so  enter  it  or  possibly  to  recommit  it  Where 
the  court  ordered  a  sale  of  real  estate  in  a  decree 
entering  up  the  award  as  the  decree  of  court  when 
the  sale  was  not  provided  for  or  directed  by  the 
award,  this  was  held  error.  Stevenson  v.  Walker.  & 
W.  Va.  427. 

Presumption  as  toCondnsiveness,— A  suit  by  an  as- 
signee of  a  bond  ag'ainst  the  obligor  being  referred 
to  arbitration,  the  arbitrators  found  the  debt  to 
have  been  discharged  by  payments  to  and  set-off 
against  the  assignor,  and  made  an  award  in  favor 
of  the  obligor,  upon  which  judgment  Is  entered. 
Whereupon  an  action  wasJsrouirht  by  the  assignee 
against  the  assig-nor.  It  was  held,  that  though  tbe 
assignor  was  at  liberty  to  controvert  the  facts 
found  by  the  award,  and  show  that  the  Judgment 
was  erroneous,  yet  until  the  contrary  be  shown,  the 
Judgment  was  to  be  presumed  to  be  right  and  was 
therefore  sufficient  to  establish  the  liability  of  the 
assignor,  and  support  an  assumpsit  founded  on  such 
liability.    Scates  v.  Wilson,  9  Leigh  473. 

6.  ENFOBCINGTHE  AWARD. 

a.  In  Gbniral. 

nodes  of  Enforclnsr.- An  award  entered  up  as  a 
judgment  or  decree  of  court,  may  be  enforced  by 
an  action  at  law  on  the  same,  or  in  some  cases  by 
a  bill  in  equity,  and  perhaps  where  the  award  is  for 
the  Judgment  of  money,  an  execution  might  issue 
for  the  same.  Stevenson  v.  Walker.  6  W.  Va.  4S7. 
See  Canada  v.  Barksdale,  84  Va.  742.  6  S.  E.  Rep.  10. 

Assignee    of  Principal   against  Surety.— Where   a 

principal  has  an  award  against  his  surety,  he  can- 
not collect  it  from  the  surety  without  giving  him 
indemnity  against  his  liability  as  surety  :  and  the 
assignee  of  the  award  stands  in  the  shoes  of  the 
principal  in  this  respect  Mattinffly  v.  Sutton,  19 
W.  Va.  19. 

b.  SPSCIFIC  PSBrOBMANCE. 

Award  Involvlnir  the  Conveyance  of  Real  Estate.— A 

court  of  equity  has  Jurisdiction  to  enforce  the  spe- 
cific execution  of  an  award,  which  involves  the  con- 
veyance of  land,  or  to  enforce  the  specific  exe<iution 
of  an  agreement  for  the  sale  of  land,  which  Involves 
incidentally  the  enforcement  of  an  award  for  the 
payment  of  money.  Wood  v.  Shepherd,  2  P.  &  H. 
442 :  Boyd  v.  Magruder.  2  Rob.  761. 

No  Adequate  Remedy  at  Law.— Equity  has  Jurisdic- 
tion to  decree  specific  performance  of  an  award, 
where  the  remedy  at  law  is  inadequate.  A  bill  in 
chancery,  which  makes  out  a  case  for  specific  exe- 
cution of  an  award,  but  does  not  pray  for  sreneral 
or  special  relief,  is  sufficient,  if  no  objection  be 
taken  by  the  defendants  and  he  answers  on  the 
merits  of  the  complaint  and  submits  himself  to  the 
decree  of  the  court.    Smith  v.  Smith,  4  Rand.  95. 

Where  Compensation  In  Damages  Pumlshes  Coa- 
plete  Relief.— A  court  of  equity  will  enforce  specific 
performance  of  an  award,  where  tbe  thing  ordered 
by  the  award  to  be  done  is  such  as  a  court  of  equity 
would  enforce  if  it  had  been  agreed  upon  by  the 
parties  themselves.  A  court  of  equity  will  not  en- 
tertain jurisdiction  for  specific  performance  of  an 
award  respecting'  goods,  chattels,  stocks,  choses  in 
action,  and  other  things  of  a  merely  personal  nature, 
where  compensation  in  damages  furnishes  a  com* 
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plete  and  satisfactory  remedy.  Burke  ▼.  Parke,  5 
W.  Va.  182. 
&  EQUITABLE  RELIEF  AGAINST  AWARDS. 
iokereiit  Jarlsdictloii  of  Courts  of  Equity.— The  stat- 
ute proTidlnc  that  no  award  made  under  Its  provi- 
sion shall  be  set  aside  except  for  error  appearing 
on  the  face  of  the  award,  or  misbehavior  in  the 
arhitrator,  does  not  Interfere  with  the  inherent 
jurisdiction  of  courts  of  equity,  to  arrant  relief 
against  awards  obtained  through  fraud,  accident, 
partiality,  or  accident  or  mistake  on  the  part  of  the 
arbitrators.  Wheelinff  Gas  Co.  v.  City  of  Wheelinff, 
5  W.  Va.  448:  Burke  v.  Parke.  6  W.  Va.  122. 

Jurlsdlctloii  of  Courts  of  Law  and  Equity  Concurrent. 
—And  the  power  of  the  court  of  equity  to  revise 
awards  is  concurrent  with  that  of  the  courts  of 
common  law;  but  if  the  court  of  law  first  sret  pos- 
sefsion  of  the  subject,  its  decision  is  binding  on  the 
court  of  equity,  unless  new  circumstances  be  shown 
to  authorize  the  interposition  of  the  latter.  Flour- 
Boy  V.  Halcomb.  2  Munf .  84.. 

Obfectlons  Available  at  Law.-~But  a  court  of  equity 
vill  not  set  aside  an  award,  for  objections,  which,  if 
available  at  all,  were  available  at  law,  but  which 
tlie  party  did  not  avail  himself  of  at  law— there 
beinj?  no  surprise  proved,  though  it  is  alleged,  aird 
no  fraud  proved,  or  allesred.  It  is  equally  the  rule 
of  equity  as  of  law,  that  Uie  reasons  for  setting 
aside  an  award,  must  appear  on  its  face,  or  there 
mnst  be  misbehavior  in  the  arbitrators,  or  some 
palpable  mistake.  Wheatley  v.  Martin,  6  Leiffh  02; 
Head  t.  Muir.  8  Rand.  122. 

HBtegai  Award.— An  award  condemninff  a  party  to 
pay  damages  for  refusing  to  ratify  an  illesral  and 
fraudulent  contract  is  not  bindinsr;  and  relief 
against  a  bond  criven  in  conformity  with  such  award, 
is  properly  sought  in  equity.  Excessive  damages 
alone  Is  ground  for  relief  in  equity,  as  proving  the 
arbitrators  to  have  acted  in  an  unjustifiable  man- 
ner.  Beverley  v.  Bennolds,  Wythe  121. 

lasufflclent  Qround  to  Set  Aside.— No  calculations 
or  grounds  for  an  award,  which  are  delivered  to  the 
arbitrators  after  the  submission  has  been  delivered 
to  ihem,  are  to  be  regarded  or  received  as  reasons, 
or  grounds,  to  avoid  an  award.  Taylor  v.  Nicolson, 
1 H.  A  M.  00. 

When  5uit  to  Set  Aside  an  Award  flay  Be  Brought.— 
A  Statutory  award  must  be  regarded  as  complete 
wben  it  is  signed  and  published  and  ready  to  be 
returned  to  court;  and  the  party  against  whom  the 
award  is,  may  then  bring  his  chancery  suit  to  set  l£ 
aside.  Mathews  v.  Miller.  26  W.  Va.  817:  Rogers  v. 
Corrothers.  2«  W.  Va.  23& 

Alter-IMscovered  Evidence  as  Qround  .to  Set  Aside.— 
The  rules  governing  courts  of  equity  in  awarding 
new  trials  in  actions  at  law,  on  the  ground  of  after- 
discovered  evidence,  apply  equally  to  motions  to  set 
aside  an  award  on  that  ground.  Adams  v.  Hubbard, 
SGratt.  129. 

Settloir  Aside  an  Award— Decision  of  Whole  Contro- 
versy.—where  all  the  parties  are  before  the  court 
upon  a  bill  to  set  aside  an  award  upon  grounds 
wbicb  unquestionably  give  a  court  of  equity  juris- 
diction, the  jurisdiction  having  once  attached  for 
tbe  purpose  of  injunction,  the  court  may  decide  the 
whole  controversy,  and  render  a  final  decree, 
though  all  the  Issues  are  legal  in  their  nature,  capa- 
ble of  being  tried  by  a  court  of  law;  and  the  legal 
remedies  therefor  adequate.  Coons  v.  Coons,  95  Va. 
04,  28.S.  E.  Rep.  886. 

Statuteof  Limitations.— Unless  the  fund  is  such  a 
fond  as  a  court  of  equity  will  pursue  regardless  of 


'  the  statute  of  limitations,  lapse  of  time  is  a  good  de- 
fence to  a  bill  brought  to  impeach  an  award. 
LessKe  v.  Brown,  1  P.  &  H.  216. 

7.  PLEADING  AND  PRACTICE. 

Sufficiency  of  Declaration.— In  an  action  on  an  in- 
surance policy,  it  is  sufficient  under  Va.  Code,  1 2415, 
if  the  declaration  refers  to  the  policy  and  alleges  in 
general  terms,  the  performance  of  all  its  conditions 
and  the  violations  of  none  of  its  prohibitions:  and 
it  is  not  necessary  that  it  should  allege  that  there 
had  been  an  award,  although  the  policy  provides 
that  no  suit  shall  be  sustainable  until  after  an 
award.  Tilley  v.  Connecticut  Fire  Ins.  Co.,  86  Va. 
811,  11  S.  E.  Rep.  120. 

In  an  action  of  debt  for  the  penalty  of  an  arbitra- 
tion bond,  the  declaration  sets  out  the  submission, 
and  so  much  of  the  award  as  entitles  the  plaintiff  to 
his  action.  This  is  sufficient  and  it  Is  not  necessary 
in  such  case,  that  the  declaration  should  set  out  the 
whole .  award.  Byars  v.  Thompson,  18  Leigh  650; 
Doollttle  V.  Malcom,  8  Leigh  600. 

No  Declaration  Piled.— An  award  for  tobacco,  made 
upon  a  reference  under  a  rule  of  court,  in  an  action 
where  no  declaration  was  filed,  but  the  damages 
laid  in  the  writ  were  in  money,  was  held  to  be  good. 
Leftwltch  V.  Stovall.  1  Wash.  803. 

Demurrer  to  Declaration  on  an  Award.— if  on  the 
face  of  the  submission  it  does  not  clearly  appear 
that  the  award  does  not  cover  the  whole  matter  sub- 
mitted, a  demurrer  to  a  declaration  on  the  award 
will  not  be  sustained:  but  the  defendant  must  show 
by  proper  pleadings  that  the  award  is  deficient,  in 
order  that  the  plaintiff  may  have  an  opportunity 
to  reply.    Price  v.  Via,  8  Qratt  79. 

So  where  the  parties  have  waived  a  decision  on 
one  branch  of  the  matter  submitted,  and  requested 
the  arbitrators  to  decide  the  other  matters,  though 
this  is  not  stated  in  the  declaration,  a  demurrer 
will  not  be  sustained;  but  the  plaintiff  will  be  al- 
lowed to  reply  the  facts  to  the  plea  of  "no  award." 
Price  V.  Via.  8Gratt.  79. 

Fraud  Shown  under  tbe  Qeneral  Issue.— In  an  action 
of  assumpsit,  upon  an  award  founded  on  a  parol  sub- 
mission, and  plea  of  general  issue,  it  is  competent 
for  the  defendant  to  adduce  proof  at  the  trial  under 
such  plea,  that  his  submission  to  arbitration,  was 
procured  by  fraud.    Bierly  v.  Williams,  5  Leigh  700. 

Proving  Set-Off  under  the  Qeneral  Issue— A  refer- 
ence to  arbitration  in  a  pending  suit  submitted  all 
matters  of  difference  between  the  parties  in  that 
suit.  The  suit  was  an  action  of  assumpsit  in  which 
the  defendant  had  pleaded  nonassumpsit  and  filed 
notice  of  setroff;  but  the  ground  on  which  the  set-off 
was  claimed,  merely  entitled  the  defendant  to  an 
action  for  unliquidated  damages.  It  was  held  that 
as  the  set-off  would  not  have  availed  upon  trial  of 
the  issue  in  court,  the  arbitrator  did  right  to  refuse 
to  allow  it  for  that  reason.  Harrison  v.  Wortham. 
8  Leigh  296:  Moore  v.  Luckess,  28  Gratt  160;  Swann 
V.  Deem,  4  W.  Va.  868;  Austin  v.  Clark,  8  W.  Va.  286. 

Plea  of  **No  Award."— In  an  action  on  a  bond  for  an 
award,  a  plea  that  the  arbitrators  had  made  no 
award,  will  defeat  the  action  if  the  plea  is  sustained. 
Smallwood  v.  Mercer,  1  Wash.  2M. 

Plea  of  ''Arbitrament  and  Award.**— The  plea  of 
"arbitrament  and  award"  (in  so  many  words)  is  a 
mere  nullity,  and  no  evidence  should  be  received  to 
support  it,  notwithstanding  the  plaintiff  replied 
generally.    Harrison  v.  Brock,  1  Munf.  22, 

Plea   Impeaching  Conduct  of  Arbitrators.— In   an 

action  for  not  performing  an  award,  a  plea  Im- 

;  peaching  the  conduct  of  the  arbitrators  in  making 
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up  their  award,  presents  no  leral  bar  and  should 
be  rejected  as  the  award  is  final  until  set  aside. 
Doolittle  Y.  Malcom,  8  Lelrh  608. 

Award  Imperfectly  Pleaded.— An  award  of  arbi- 
trators may  be  relied  on  as  a  bar  to  a  snit,  bnt 
before  the  defendant  can  rely  on  snch  defence.  It 
must  be  properly  pleaded.  An  award  imperfectly 
pleaded  is  no  defence.  Martin  y.  Rezroad,  15  W.  Va. 
61& 

Award  Made  Pendente  Lite  under  Plea  of  Nonaasump- 
alt.— An  award  made  pendente  lite  cannot  be  eiren  in 
evidence  npon  the  plea  of  nonassumpsit.  Harrison 
y.  Brock.  1  Munf.  22. 

Exceptions  to  an  Award— Waiver.— An  act  of  assem- 
bly havinsr  provided  that  awards  should  lie  in  court 
two  terms  before  Judgment,  in  order  to  enable  the 
party  to  enter  his  exceptions  to  the  award ;  it  was 
held,  that  where  he  did  enter  his  exceptions  before 
the  expiration  of  the  two  terms,  that  that  was  a 
waiver  of  the  requirement  Mitchell  v.  Kelly,  1  Call 
880.  The  above  act  relatinir  to  award  was  held  not 
to  include  an  order  of  reference  made  in  a  pending 
suit.    Holcomb  v.  Flournoy.  8  Call  488. 

Arrest  of  Jadgment~Repieader.— In  debt  on  bond, 
with  condition  to  perform  an  award,  the  condition 
belncr  made  part  of  the  record  by  oyer,  and  the 
defendant  having  pleaded  ''conditions  performed," 
if  the  plaintiff  reply  srenerally  Judgment  will  be 
arrested  and  a  repleader  awarded.  Oreen  v.  Bailey, 
6  Munf.  246. 

ArUtratora  Made  Parties— Demurrer.— If  the  arbi- 
trators be  made  parties  to  a  suit  for  setting  aside 
their  award,  they  may  demur  to  the  bilL  Shermer 
V.  Beale,  1  Wash.  11. 

Immaterial  Variance.— Variance  between  the'  date 
of  the  bond  declared  on,  and  that  recited  in  the 
award,  is  not  fatal,  if  they  agree  in  every  other  par- 
ticular; that  is  to  say,  if  the  bond  declared  on.  have 
the  month  blank,  and  the  award  recites  the  month, 
it  win  not  be  fatal  if  the  bonds  agree  in  other 
respects.    Ross  v.  Overton,  8  Call  800. 

8.  APPELLATE  PROCEEDINGS. 

Award  Entered  as  Judgment— Writ  of  Error.— An 
order  of  the  circuit  court  setting  aside  an  award 
made  by  arbitrators  upon  a  submission  in  pais  of 
matters  as  to  which  there  is  no  action  pending  but 
which  provides  that  the  award  shall  be  made  the 
Judgment  of  the  court  is  such  a  final  Judgment  that 
a  writ  of  error  will  lie.  Tennant  v.  Divine,  24  W. 
Va.  887. 

Award  Entered  as  Decree— Bill  of  Review.- Where 
two  persons  agree  to  submit  the  matter  In  contro- 
versy between  them  to  arbitrators ;  the  award  of 
the  arbitrators  to  be  entered  as  the  decree  of  court, 
and  the  award  is  entered  as  the  decree  of  court 
this  is  a  final  decree  and  can  only  be  reversed,  or 
altered  by  a  bill  of  review.  Davis  v.  Crews,  1  Oratt 
407. 

Refusal  by  Court  to  Enter  Judgment  on  an  Award.— 
A  court's  refusal  to  enter  a  Judgment  according  to 
an  award,  without  determining  the  controversy,  is 
not  a  Judgment  from  which  an  appeal  can  be  taken. 
Manlove  v.  Thrift  6  Munf.  408. 

After-Discovered  Evidence.— An  appellate  court 
will  not  undertake  to  interfere  with  the  decision  of 
the  trial  court  upon  the  ground  of  after-discovered 
evidence,  unless  it  has  before  it  all  the  evidence 
heard  in  the  latter  court ;  and  this  doctrine  is  appli- 
cable as  well  to  awards  as  to  verdicts.  Adams  v. 
Hubbard,  26  Gratt  128. 

Award  Not  Entered  as  a  Judgment  or  Decree  of  Court 
—There  cannot  be  an  appeal  to  the  court  of  appeals. 


from  the  award  of  an  arbitrator,  unless  It  be  made 
the  Judgment  or  decree  of  the  court  from  which  it 
is  taken ;  and  the  mere  copy  of  the  award  in  the 
proceedings  of  the  court  though  they  be  signed  by 
the  Judge,  does  not  make  it  the  Judgment  or  decree 
of  the  court    Crane  v.  Crane,  SI  Gratt  679. 

Cause  Pending  In  Supreme  Court- West  Virsluin.— 
A  cause  pending  in  the  supreme  court  of  appeals, 
may  under  the  statutes  (ch.  108,  W.  Va.  Code)  of  this 
state,  be  submitted  by  a  consent  order  to  arbitration, 
and  the  Judgment  of  the  arbitrators  may  be  entered 
up  as  the  decree  of  court ;  or  the  parties  to  the  suit 
may  by  an  agreement  in  pais  submit  a  cause,  pend- 
ing in  the  supreme  court  of  appeals,  to  arbitration, 
and  agree  that  their  award  may  be  entered  up  as 
the  decree  of  the  court ;  and  it  may  be  so  entered. 
McGlnnis  v.  Curry,  18  W.  Va.  28. 

Ex  Parte  Affidavit  as  Evidence  on  Appeal.— An  affi- 
davit taken  without  notice,  if  read  without  objection 
in  the  trial  court  in  support  of  an  award,  will  be 
considered  as  evidence  in  the  appellate  court ;  but 
it  may  not  have  the  weight  it  might  have  had  if  regu- 
larly taken  on  notice.  Adams  v.  Hubbard,  25  Qratt 
129 ;  Tennant  v.  Divine.  84  W.  Va.  888. 


693  ^Commonwealth  v.  Yates'  Adm'r. 

January  Term,  1868,  Richmond. 

(Absent  Lss,  J.) 

I.  Revolution  Officer— Claim  for  Half  Pay— Failure- 
Effect.— A  claim  for  half  pay  for  Ufe  as  surgeon's 
mate  to  one  of  the  regimen  to  of  the  Virginia  con- 
tinental establishment  during  the  revoluaonary 
war,  rejected :  there  not  being  satisfactory  proof 
that  he  served  to  the  end  of  the  war. 

a.  Same— Same— Statute— Effect— An  officer  becom- 
ing a  supernumerary  after  the  passage  of  the  act 
of  1778,  stands  on  the  same  footing  as  to  his  claim 
for  commutation  or  half  pay  for  life,  as  one  be- 
coming a  sapernumerary  before  the  passage  of 
that  act 

This  was  an  application  by  Daniel  Ward, 
administrator  de  bonis  non  with  the  will 
annexed  of  Dr.  George  Yates  deceased,  in 
the  alternative,  either  for  commutation  of 
five  years'  full  pay,  or  of  half  pay  for  life, 
for  the  services  of  said  Yates  as  surgeon's 
mate  in  the  Virginia  continental  establish- 
ment during  the  revolutionary  war.  The 
auditor  rejected  the  claim ;  but  upon  appeal 
to  the  Circuit  court  of  Henrico,  that  court 
held  that  he  was  entitled  to  half  pay  for 
life,  and  directed  the  auditor  to  deliver  to 
the  administrator  a  warrant  on  the  treasury 
of  the  commonwealth  for  the  said  half  pay 
from  the  22d  of  April  1783  until  the  death 
of  Yates,  which  occurred  in  March  1788. 
From  this  judgment  the  attorney  general 
applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

This  court  did  not  consider  that  the  evi- 
dence showed  satisfactorily  that  Dr.  Yates 
had  served  until  the  end  of  the  war,  though 
it  showed  that  he  served  to  the  end  of  the 
year  1782. 

The  Attorney  General,  for  the  appellant. 
John  M.  Patton,  Jr. ,  for  the  appellee* 

694  *DANIEIv,  J.,  delivered  the  opinion 
of  the  court. 
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The  court  is  of  the  opinion  that  the  testi- 
mony in  the  cause  is  too  vague  and  indefi- 
nite to  establish  the  fact  that  George  Yates, 
tfae  testator  of  the  appellee,  served  to  the 
end  of  the  war,  and  therefore  that  the  claim 
for  pa  J,  so  far  as  it  rested  on  such  preten- 
sions, was  properly  rejected  by  the  auditor. 
The  court  is  also  further  of  opinion  that 
this  effort  to  vindicate  the  claim  on  the 
score  of  the  said  Yates  being  a  supernu- 
merary, is  met  by  the  decisions  of  this 
court  in  the  cases  of  Tatam's  ez'or  v.  The 
Commonwealth,  9  Leigh  56;  Slaughter's 
adm'r  v.  The  Commonwealth,  2  Gratt.  391 ; 
and  The  Commonwealth  v.  Peyton's  adm'r. 
Id.  393. 

The  court  is  therefore  of  opinion  that  the 
Older  and  judgment  of  the  Circuit  court  of 
the  18th  of  June  1849  is  erroneous,  and 
OQght  to  be  reversed,  and  that  the  decision 
of  the  auditor  rejecting  the  claim  should  be 
affirmed. 

Judgment  reversed. 


695  'Thompson  v.  Qovan. 

January  Term.  1868,  Richmond. 

(Absent  Lu,  J.) 

•ml  Asftlgiiee— May  of  AMlgoee  to  Sim  Maker 
mA  Bar.— ABsiffnee  delays  for  two 
years  to  sue  the  maker  of  the  note.  In  the  absence 
of  proof  of  the  maker's  insolvency  at  the  time 
or  shortly  after  the  note  fell  due,  he  cannot  recover 
against  the  assignor. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Hanover  county  by  John 
Thompson  assignee  of  the  Bank  of  the 
United  States  against  Archibald  Govan. 
The  declaration  contains  two  special  counts, 
and  the  general  counts  for  money  lent,  laid 
oat  and  expended,  and  an  account  stated. 
In  the  first  special  count  the  plaintiff  de- 
clares as  assignee  oi  the  Bank  of  the  United 
States,  who  was  assignee  of  Henry  Curtis, 
who  was  assignee  of  the  defendant;  and 
then  sets  out  a  note  made  by  Watt  H.  Tyler, 
on  the  13th  of  May  1835,  by  which  he  prom- 
ised to  pay  to  John  Tyler  or  order,  sixty 
dajs  after  date,  the  sum  of  800  dollars,  nego- 
tiable and  payable  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States 
at  Richmond ;  the  assignment  for  value  by 
endorsement   on  the  back   thereof   by  John 

*Ajsla;iior  and  Assignee— Delay  of  Assignee  to  5ue 
f^ikcr-Effect.— In  the  principal  case  it  is  held,  that 
tbe  assignee  of  a  note  must  ase  due  diligence  to  col- 
lect the  note  from  the  maker,  and  unless  he  can 
show  that  he  has,  or  that  the  maker  is  insolvent,  an 
treasonable  delay  (for  instance  as  in  the  princi- 
tal  case  two  years),  to  sue,  will  bar  his  right  of 
recourse  against  his  assignor.  Upon  this  question 
of  the  rights  and  duties  of  the  assignee  of  a  note, 
see  the  principal  case  cited  in  the  following:  Payne 
r.  Hoffman.  98  Va.  sm  80  S.  E.  Rep.  476;  Tompkins  v. 
Woodyard,  S  W.  Va.  221;  GUlilan  v.  Ludlngton,  fl  W. 
^a.  1>3. 134:  Atherton  v.  Hnll.  12  W.  Va.  180;  Mer- 
chants' Nat  Bank  v.  Spates,  41  W.  Va.  81,  28  S.  E. 
Reix  eeS:  2  Va.  Law  Reg.  561. 


Tyler  to  John  Minge ;  the  like  assignment 
for  value  by  Minge  to  the  defendant;  and 
like  assignments  for  value  from  the  de- 
fendant to  Curtis,  from  Curtis  to  the  bank ; 
which  for  value  assigned  it  to  the  plaintiff. 
That  on  the  21st  of  July  1837,  the  plaintiff 
instituted  an  action  against  Watt  H.  Tyler 
upon  the  note  which  had  been  regularly 
protested,  and  notice  of  protest  given  to  all 
the  parties ;  and  on  the  7th  of  April  1838 
recovered  a  judgment  against  said  Tyler 
for  800  dollars,  with  interest,  2  dollars 

696  95  cents  charges  *of  protest  and  costs 
which  amounted  to  9  dollars  16  cents, 

upon  which  judgment  and  execution  had 
been  sued  out,  and  had  been  returned  **no 
effects."  By  reason  whereof  the  defendant 
had  become  liable  to  pay  the  said  several 
sums  of  money  with  interest  on  800  dollars, 
and  the  additional  sum  of  3  dollars  25  cents» 
the  cost  of  the  record  in  that  cause.  And 
being  so  liable  in  consideration,  &c.,  after- 
wards, promised,  &c. 

The  second  count  only  varies  from  the 
first  in  omitting  the  assignment  to  Curtis, 
charging  the  assignment  to  be  by  the  de- 
fendant to  the  bank. 

The  issues  were  made  up  upon  the  plea  of 
*'nonas8umpsit,"  and  **the  statute  of  lim- 
itations;" and  on  the  trial  the  jury  found 
a  special  verdict.  The  verdict  found  the 
note  as  described  in  the  declaration  endorsed 
by  the  parties  mentioned  in  the  first  count, 
for  the  accommodation  of  the  maker,  the 
discount  of  the  note  at  the  o£Bce  of  the  Bank 
of  the  TJnited  States  at  Richmond,  and  the 
payment  of  the  proceeds  to  the  maker,  and 
the  regular  protest,  and  notice  of  nonpay- 
ment to  the  endorsers,  and  a  payment  upon 
the  note  by  the  defendant  in  September 
1836;  the  assignment  by  deed  bearing  date 
the  22d  of  February  1837,  by  the  Bank  of 
the  United  States  to  the  plaintiff  of  this 
and  many  other  claims  or  the  bank;  the 
action  by  the  plaintiff  against  Watt  H. 
Tyler  the  maker,  commenced  on  the  21  st  of 
July  1837,  the  judgment  recovered  in  that 
action  on  the  7th  of  April  1838,  and  the  is- 
sue of  execution  thereon,  and  return  of  ^'no 
effects."  Upon  this  verdict  the  court  ren- 
dered a  judgment  for  the  defendant.  Where- 
upon the  plaintiff  applied  to  this  court  for 
a  supersedeas,  which  was  allowed. 

Lyons,  for  the  appellant. 

R.  T.  Daniel,  for  the  appellee. 

SAMUELS,  J.     This  is  an  action  of 

697  assumpsit  brought  *by  John  Thomp- 
son,   jr.,    against   Archibald  Govan. 

There  is  a  slight  degree  of  confusion  in  the 
statement  of  the  plaintiff's  case  asset  forth 
in  the  first  and  second  counts  of  his  decla- 
ration :  Facts  are  alleged  therein,  which  are 
relevant  only  in  a  suit  upon  the  assignment 
of  paper  not  mercantile;  yet  the  claim 
therein  also  set  forth  for  the  notarial 
charges  of  protest,  and  the  averment  of  no- 
tice of  dishonor  could  only  be  made  in 
regard  to  mercantile  paper.  On  the  whole, 
however,  the  two  counts  should  be  regarded 
as  asserting  a  cause  of  action  growing  out 
of   an  assignment  of  a  promissory  note  not 
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treated  as  negotiable.  The  first  count  al- 
leges the  making  of  the  note  by  Watt  H. 
Tyler  to  John  Tyler,  the  assignments 
thereof  by  John  Tyler  to  John  Minge,  by 
John  Minge  to  Archibald  €rovan,  by  Archi- 
bald  Govan  to  Henry  Curtis,  by  Henry 
Curtis  to  the  Bank  of  the  United  States, 
and  by  the  bank  to  the  plaintiff  Thompson ; 
which  assignments  are  severally  alleged  to 
have  been  for  value  received  by  the  several 
assignors.  The  second  count  alleges  the 
making  of  a  like  note  and  the  same  succes- 
sion of  assignments  thereof,  except  those  to 
and  by  Curtis ;  it  being  alleged  that  John 
Minge  assigned  the  note  to  the  United 
States  Bank;  no  consideration  is  averred 
for  these  assignments  or  any  of  them. 
Common  counts  are  inserted  for  money  laid 
out  and  expended,  money  lent  and  advanced 
and  upon  an  acoount  stated.  The  defendant 
pleaded  non  assumpsit  and  the  statute  of 
limitations ;  a  special  verdict  was  found  by 
a  jury,  and  on  that  verdict  a  judgment  Was 
rendered  for  the  defendant,  which  is  brought 
here  for  revision. 

It  is  unnecessary  for  the  proper  disposition 
of  this  case  to  decide  whether  the  charter 
of  the  United  States  Bank  allowed  it  to  ac- 
quire and  transmit  title  to  paper  of  this 
description,  or  whether  the  facts  found   by 

the  jury  constitute  a  consideration 
698      sufficient  *to  subject  the  defendant  to 

the  demand  in  the  terms  in  which  it 
is  asserted,  or  whether  the  case  alleged  is 
in  other  particulars  sustained  by  the  finding 
of  the  jury;  because^  if  all  these  questions 
should  be  decided  in  favor  of  the  plaintiff, 
yet  the  case  must  be  decided  in-  favor  of  the 
defendant  for  obvious  reasons. 

The  assignees  of  this  note,  according  to 
the  facts  found  by  the  jury,  respectively 
took  it  upon  the  implied  terms  of  looking 
to  no  previous  assignor  thereof  for  the  con- 
sideration received  by  such  assignor,  until 
due  diligence  had  been  used  to  collect  the 
amount  from  the  maker.  This  use  of  due 
diligence  could  only  be  dispensed  with  by 
showing  that  it  would  not  have  produced 
satisfaction.  It  is  not  alleged  by  the  plain- 
tiff nor  proved  by  the  jury  that  Watt  H. 
Tyler,  the  maker,  was  insolvent  at  the  time 
Govan  made  the  assignment,  or  recently 
thereafter;  nor  is  any  other  reason  alleged 
by  the  plaintiff  or  found  by  the  jury  to 
excuse  the  omission  to  use  the  diligence 
prescribed  to  assignees.  The  case  then 
stands  upon  the  mere  question  whether  due 
diligence  has  been  used  to  recover  of  the 
maker.  The  note  is  alleged  and  found  to 
have  been  made  May  13,  1835,  payable  at 
sixty  days ;  there  is  no  allegation  in  the  dec- 
laration as  to  the  time  of  the  assignments, 
or  any  of  them.  The  jury,  however,  upon 
a  fair  construction  of  their  verdict,  may  be 
said  to  have  found  that  all  the  assignments, 
previous  to  that  by  the  bank,  were  made 
before  the  maturity  of  the  note ;  thus  at  the 
maturity  of  the  paper  the  holder  of  it, 
whether  Curtis  or  the  bank,  could  hold  the 
previous  assignors  liable  only  by  using  due 
diligence  against  Tyler  the  maker.  As 
already  stated,  the  note  was  dated  May  13, 


1835;  without  grace,  it  matured  July  12th, 
1835.  Suit  might  have  been  brought  against 
the  maker  immediately  thereafter,  yet  it 
was    not  brought  until  July  21st,  1837 ;  and 

judgment,  by  default,  was  rendered 
699      at  April  term  1838.     This  is  not  nhc 

diligence  which  the  law  prescribes. 
The  principles  governing  this  case  are  found 
in  the  decisions  of  this  court.  Lee  v.  LK>ve, 
1  Call  432;  Brown  v.  Ross,  6  Munf.  391; 
Saunders  v.  Marshall,  4  Hen.  &  Munf.  455; 
Caton  v»  lyenox,  5  Rand.  31 ;  Barksdale  v. 
Ten  wick,  4  Call  492;  Goodall  v.  Stuart,  2 
Hen.  &  Munf.  105;  Drane  v.  Scholfield,  6 
Leigh  386;  McLaughlin  v.  Duffield,  5Gratt. 
133.  Thus  on  the  plea  of  nonassumpsit  the 
case  was  clearly  with  the  defendant.  On 
the  plea  of  the  statute  of  limitations  it  is 
equally  clear  the  law  was  for  him,  if  the 
facts  be  as  alleged  by  plaintiffs  counsel  in 
the  argument  here :  Yet  as  I  hold  that  no 
cause  of  action  against  defendant  is  shown 
to  have  ever  existed  at  all,  it  would  be  idle 
to  show  why  it  must  have  been  barred  by 
the  statute  of  limitations,  if  it  had  existed 
as  plaintiff's  counsel  supposes. 

I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 


700      ^Almond  &  Wife  v.  Mason's  AdmV 

&  als. 

January  Term,  1868.. Richmond. 
(Absent  IiVB,  J.) 

Executors  and  Administrators— Sale  of  Realty— Pallnre 
to  Pay  Over  Proceeds— Liability  of  Sureties.*— Tes- 
tator by  his  win  ffives  certain  property  to  his  wife 
durlnff  her  life;  and  directs  that  at  her  death,  his 
executors  should  sell  it  and  divide  the  pro- 
ceeds amonff  his  children.  The  executor  does 
after  the  death  of  the  wldow^  take  possession  of 
the  property  and  sell  it,  but  does  not  pay  over 
the  proceeds.  Held:  His  offlcisil  suretie.s  are  re- 
sponsible for  his  failure  to  pay  it  over. 

This  was  a  suit  instituted  in  the  Circuit 
court  of  Rappahannock  county  by  Mrs. 
Almond  before  her  marriage  with  her  pres- 
ent husband,  against  Daniel  Mason,  as 
administrator  de  bonis  non  with  the  will 
annexed  of  William  Porter  deceased,  and 
as  administrator  of  Sarah  Porter,  .the  father 
and  mother  of  the  plaintiff,  for  an  account 
and  distribution  of  both  estates.  The  sure- 
ties of  Mason  in  both  characters,  and  the 
legatees  and  distributees  of  both  were  made 
parties,  and  it  was  alleged  that  Mason  was 
insolvent,  of  which  there  does  not  seem  to 
have  been  any  question. 

William  Porter  died  in    1815;  and  by    his 

•Executors  and  Administrators— Sale  of  Realty— Fail- 
ure to  Pay  Over  l>roceeds->Llablllty  of  Sureties.— See 
monosrraphic  note  On  ^'Executors  and  Administra- 
tors." In  addition,  see  principal  case  cited  inOib- 
son  T.  Beckham,  16  Qratt  883:  Tabb  v.  Cabell,  17 
GratL  175. 
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will,  among'  other  provisions,  gave  a  part 
of  his  property,  real  and  personal,  to  his 
wife  during  her  life  or  widowhood.  And 
be  directed,  that  if  she  should  not  marry 
daring  her  natural  life,  at  her  death  his 
executors  should  proceed  to  sell  the  whole 
of  his  estate  and  divide  the  money  as  above 
directed.  The  previous  directions  as  to  his 
other  estate  was  that  it  should  be  equally 
divided  among  his  children. 

Of  the  executors  appointed  in  the  will  one 
died,  and  the  powers  of  the  other  were 

701  revoked  in  1836,  when  *the  unadmin- 
istered  estate  was  committed  to  Daniel 

Mason  as  administrator  de  bonis  non  with 
the  will  annexed.  The  bond  he  executed 
did  not  embrace  land. 

It  appeared  from  the  commissioner's  re- 
port that  the  only  assets  which  came  to  the 
hands  of  Mason  as  representative  of  Wil- 
liam Porter  deceased,  was  the  personal 
property  which  had  gone  into  the  posses- 
sion of  the  widow  under  her  husband's  will, 
and  which,  never  having  married  again,  she 
retained  until  her  death  in  1836. 

The  commissioner's  report  ascertained 
that  there  was  due  to  the  plaintiff  from 
Mason  as  administrator,  &c.,  of  William 
Porter  the  sum  of  694  dollars  33  cents,  and 
as  administrator  of  Sarah  Porter  the  sum  of 
106  dollars  89  cents,  both  sums  as  of  the 
date  of  the  3l8t  of  December  1839 ;  and  at 
the  same  date  the  plaintiff  was  debtor  to 
Mason  on  private  account  a  sum  which,  de- 
ducted from  the  amount  due  from  him  as 
administrator,  left  him  debtor  as  of  that 
date  246  dollars  49  cents. 

The  plaintiff  having  intermarried  with 
William  R.  Almond,  the  suit  was  carried 
on  in  their  joint  names ;  and  Mason  hav- 
ing died,  it  was  revived  against  his  admin- 
istrator; and  came  on  to  be  finally  heard  in 
September  1845,  when  the  court  dismissed 
the  bill  as  to  the  sureties  of  Mason  as  ad- 
ministrator, &c.,  with  the  will  annexed  of 
William  Porter,  with  costs,  being  of  opin- 
ion that  they  were  not  liable  for  any  waste 
of  the  assets  which  had  goqe  into  the  pos- 
session of  Mrs.  Porter  for  her  life  under  the 
will  of  her  husband,  after  the  same  had 
been  taken  into  the  possession  of  the  ad- 
ministrator, upon  her  death.  And  the  court 
decreed  that  the  administrator  of  Mason 
should,  out  of  the  assets  of  his  intestate  in 
his  hands  to  be  administered,  pay  to  the 
plaintiffs  the  said  sum  of  246  dollars  49  cents, 
with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  from  the  31st  of  De- 
cember   1839  until    paid,    and    their 

702  *cost8.     From  this  decree   the   plain- 
tiffs applied  to  this  court  for  an   ap- 
peal, which  was  allowed. 

Morson,  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 

ALLEN,  J.,  delivered  the  opinion  of 
the  court. 

It  appearing  that  the  father  of  the  female 
atppellant  by  his  last  will  and  testament, 
duly  ex^uted  and  admitted   to  probat,  did, 


amongst  other  things,  bequeath  certain 
personal  property  therein  described  to  his 
wife  durinfi^  her  natural  life  or  widowhood ; 
that  two  of  the  executors  named  in  the  will 
took  upon  themselves  the  execution  of  said 
office ;  that  one  of  said  executors  departed 
this  life,  and  the  surviving  executor  was 
removed  from  his  office,  and  administration 
de  bonis  non  with  the  will  annexed  was 
committed  to  Daniel  Mason,  who  executed 
bond  with  the  security  and  qualified  as  such 
administrator  according  to  law;  and  it 
furthermore  appearing  by  the  report  of  the 
master  commissioner,  made  out  in  pursu- 
ance of  the  interlocutory  decree,  that  the 
whole  of  the  personal  estate  of  William 
Porter,  the  said  testator,  which  came  to  the 
hands  of  said  administrator  de  bonis  non 
with  the  will  annexed,  was  property  held 
and  enjoyed  during  her  life  by  Sarah  Por- 
ter, the  widow  of  said  Willialh  Porter,  in 
virtue  of  the  bequest  aforesaid ;  and  it  also 
appearing  that  the  testator  by  his  will  after 
the  bequest  to  his  wife  as  aforesaid,  fur- 
thermore declared  that  in  case  she  should 
not  marry  during  her  natural  life,  it  was 
his  will  and  desire  that  at  her  decease  his 
executors  should  proceed  to  sell  the  whole 
of  his  estate,  and  divide  the  money  arising 
therefrom  as  in  the  will  directed ;  this  court 
is  of  opinion  that  the  assent  of  the  execu- 
tors to  the  legacy  to  the  widow  during  her 
natural  life  or  widowhood,  and  her  enjoy- 
ment thereof  under  said  bequest  during  her 

natural  life,    was  not  a  full  adminis- 
703      tration  *of  the  personal  estate  in  this 

case.  The  will  made  no  disposition 
of  the  specific  property  in  favor  of  any  third 
person  after  the  death  or  marriage  of  the 
widow,  but  on  the  contrary  required  the 
executors  at  her  decease  to  sell  the  property, 
describing  it  as  part  of  his  estate;  thus 
making  it  the  duty  of  the  personal  represen- 
tative, in  execution  of  the  will,  to  take  and 
sell  the  said  personal  estate  when  the  life 
estate  terminated,  as  part  of  the  assets  of 
the  estate.  The  court  is  therefore  of  opin- 
ion that  when  after  the  death  of  the  widow 
the  administrator  de  bonis  non  with  the  will 
annexed  took  possession  of  and  sold  the 
personal  property  bequeathed  to  her  during 
her  natural  life  or  widowhood,  he  was  act- 
ing in  virtue  of  his  office  and  in  perform- 
ance of  the  duty  imposed  upon  him  by  his 
office  and  the  will  of  the  testator;  and  that 
the  sureties  in  his  official  bond  were  liable 
for  his  faithful  administration  thereof:  It 
bein^  the  duty  of  the  administrator  to  pay 
over  the  proceeds  arising  from  the  sale  of 
such  property  amongst  the  residuary  lega- 
tees in  the  mode  prescribed  in  the  will ;  and 
by  the  condition  of  their  bond,  they  bound 
themselves  that  he  should  pay  and  deliver 
all  the  legacies  contained  and  specified  in 
the  will  as  far  as  the  goods,  chattels  and 
credits  would  extend.  The  court  is  there- 
fore of  opinion  that  the  said  decree  is  erro- 
neous. It  is  therefore  adjudged  and  ordered 
that  the  same  be  reversed  with  costs.  And 
this  cause  is  remanded  to  be  further  pro- 
ceded  in  according  to  the  principles  above 
declared  in  order  to  a  final  decree. 


V  R,  9  Gratt— 23 
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704         *Boyce's  AdmV  &c.  v.  Smith.* 

January  Term,  1858,  Richmond. 
[GO  Am.  Dec.  818.] 
(Absent  Leb,  J.) 

I.  Contract— MonoiiMnlft—Effect.t— Monomania,  In  no 

way  connected  with  tbe  subject  of  a  contract,  will 
not  Invalidate  it 

a.  Appellate    Practice— Decrees— Corrcction4— Decree 

corrected  upon  an  admission  in  the  bill,  and  af- 
firmed. 

Robert  I.  Smith  in  1842  instituted  a'  suit 
in  the  Superior  court  of  chancery  for  the 
county  of  Henrico  and  city  of  Richmond 
ag-ainst  the  committee  of  John  Boyce,  a 
lunatic,  which  upon  the  death  of  Boyce  was 
revived  against  his  administrator  and 
heirs.  In  h^s  bill  he  charged  that  John  and 
Joseph  Boyce,  being  merchants  and  part- 
ners, as  such  became  indebted  to  George 
Willig  of  Philadelphia ;  and  in  1821,  upon  a 
settlement  of  their  accounts,  John  Boyce 
executed  to  Willig  his  bond  for  237  dollars  75 
cents.  That  this  bond  was  transferred  by 
Willig  to  the  plaintiff  on  the  2d  of  September 
1833;  and  that  in  the  November  following 
Boyce  paid  him  upon  it  100  dollars.  That 
previous  to  the  1st  of  January  1836  Boyce 
frequently  promised  to  pay  off  the  bond,  but 
failed  to  do  so.  That  on  the  day  last  men- 
tioned the  plaintiff,  at  the  instance  of 
Boyce,  took  his  bond  for  333  dollars  34  cents, 
the  amount  then  due  on  the  bond  of  1821, 
payable  in  ten  years,  with  interest  payable 
semi-annually  from  its  date ;  and  to  secure 
the  payment  of  it  Boyce  executed  a  deed  of 
the  same  date,  which  was  duly  admitted  to 
record  in  the  proper  office,  by  which  he 
conveyed    to  a  trustee   certain  real  estate, 

ttpon  trust  that  upon  the  failure  to  pay 
70S      the  principal  or  interest  as  *required 

by  the  terms  of  the  bond,  the  trustee 
should  sell  the  lands  and  pay  off  the  debt. 
That  with  the  exception  of  7  dollars  22  cents, 
paid  the  1st  of  February  1836,  no  part  of  the 
money  had  been  paid :  That  since  the  exe- 
cution of  the  bond  and  deed  of  trust  Boyce 
had  been  declared  a  lunatic,  and  that  the 
trustee  was  dead.  And  making  the  com- 
mittee of  the  lunatic  and  the  heirs  of  the 
trustee  parties,  he  asked  that  the  land  con- 
veyed in  the  deed  of  trust  might  be  sold 
and  the  plaintiff's  debt  paid;  and  for  gen- 
eral relief.  The  bond  and  deed  of  trust 
were  filed  with  the  bill. 

Boyce  having  died,  his  administrator  an- 
swered the  bill.  He  called  for  proof  of 
everything  necessary  to  enable  the  plaintiff 
to  recover.  He  alleged  that  at  the  time  the 
bond  and  deed  of  trust  were  executed  Boyce 
was  a  lunatic,  and  not  competent  to  make 

•The  principal  case  was  followed  in  Marks  v.  Hill, 
15  Gratt.  422,  in  decreeinsr  costs  of  the  appeal  to  the 
appellee.  See  also,  Williamson  v.  Goodwin.  9  Gratt. 
503;  mouoGrraphic  note  on  "Ck>sts**  appended  to  Jones 
v.  Tatum,  19  Gratt.  720. 

tSee  moiio^aphlc  no^  on  "Insanity"  appended  to 
Boswell  V.  Com..  20  Gratt.  800. 

tSee  monoffraphic  note  on  "Appeals." 


any  valid  contract,  and  that  very  shortly 
after  the  execution  of  the  deed  he  was  de- 
clared a  lunatic  by  the  regular  judicial  pro- 
ceeding. And  he  alleged  that  no  assets 
had  come  to  his  hands,  and  he  knew  of  no 
property  except  a  small  tract  of  land  in  the 
county  of  Henrico. 

The  plaintiff  examined   Willig  as  a  wit- 
ness, who  proved  the  dealings  between  him- 
self and  John  and  Joseph   Boyce,   and  the 
execution  af  the  t>ond  in  1821  by  John  Boyce, 
for  the  balance  then  due  him  on   their  ac- 
count, and  that  he   in   1833   assigned   this 
bond  for  value  to  the  plaintiff.     This  evi- 
dence was  excepted  to  because  the  witness 
was    the  assignor  of  the  bond.     The  plain- 
tiff proved  by  another  witness,    who   lived 
with  him  as  a  clerk  at   the   time,    that  on 
the  27th  of  November  1833  Boyce  paid  to 
the   plaintiff   100  dollars   on   account  of  a 
bond  assigned  by   Willig   to    plaintiff;  and 
that  the  bond  was  over  400  dollars,   princi- 
pal and  interest. 
It  appears  from  the  evidence   that    Boyce 
was  the   first  teller   in    the   Farmers 
706      Bank  for  many  years,   and  ^resigned 
the   office   in   March  1834.    The   first 
indications  of  lunacy  were  noticed  in  1832. 
It  then  and   until   1834   when   he   quit   the 
bank,  was  limited  to  the  subject  of  religion, 
though    his   aberration    of  mind  increased. 
After  he  left   the   bank  his   derangement, 
according  to  the  expression  of  one  witness, 
became  more  general.     In  the  latter  part  of 
1835  and  for  a  part  of  January  1836,  he  was 
employed  in  the  office  of  the  Virginia  tow- 
ing  company  in    posting  up   their  books. 
During  this  period  he  dined  at   one  of  the 
hotels  in  the   city,    and   provided   his  own 
lodging  and  went  where  he  pleased,  except 
that  he  was  under  a  strict   promise  to   his 
sister,  who  lived    about    a    mile    from  the 
city,    that   he   would   attend   no     religious 
meetings.     He  went  to   his   sister's   house 
every  Saturday  evening,  and  usually  came 
into    the    city    on    Monday   morning.    He 
seems  to  have  been   employed  in   the  office 
of  the  towing  company  principally  for  the 
purpose   of  benefiting  him   and  whilst  en- 
gaged there  was  under  the   immediate  care 
of  a  nephew  who  was  a  clerk  in  tlie  office, 
who    states   that  any   conversation  in   the 
office  on  any  subject  excited  him  so  that  he 
would    remain    but   a  short  time  and  leave 
abruptly,  when  no  persuasion  could   induce 
him  to  return. 

When  the  cause  came  on  to  be  heard  in 
June  1847  the  court  decreed  a  sale  of  the 
trust  subject  for  the  satisfaction  of  the 
plaintiff's  debt:  And  thereupon  the  defend- 
ants applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Lyons,  for  the  appellants. 
Gratton,  for  the  appellee. 

SAMUELS,  J.  The  evidence  not  excepted 
to  shows  with  sufficient  clearness,  that  pre- 
vious to  the  1st  of  January  1836,  John  Boyce 
was  indebted  by  bond  to  Robert  I.  Smith 
in  the  amount  mentioned  in  the  bond 
707  *and  deed  of  trust  of  that  date.  Ques- 
tion, however,  is  made  by   the  appel- 
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lasts  whether  John  Boyce  was  of  sufficiently 
sound  mind  at  that  time  to  execute  the  bond 
and  deed.  The  evidence  clearly  proves  that 
the  grantor  at  that  time  and  before  was  la- 
boring under  monomania,  but  upon  a  subject 
in  nowise  connected  with  affairs  of  this 
nature;  that  he  was  competent  to  transact 
other  business,  and  was  engaged  therein ; 
that  general  mania  did  not  supervene  until 
some  time  after.  Partial  insanity  of  this 
nature  and  degree  could  not  invalidate  the 
bond  and  de^.  Shelford  on  Lunacy  260. 
If  the  evidence  had  established  the  incom- 
petency alleged,  the  appellee  would  have 
been  remitted  to  bis  rights  and  remedies  on 
the  bond  previously  existing  by  virtue  of 
the  act  of  March  17th,  1842,  Sess.  Acts,  ch. 
96.  The  appellants  here  are  not  materially 
concerned  in  the  question  whether  the  prop- 
erty shall  be  held  liable  under  the  deed  of 
trust,  or  under  the  bond  and  the  statute. 
When  the  original  bill  was  filed,  the  com- 
idainant's  demand  for  more  than  the  interest 
then  due  might  possibly  have  been  resisted 
on  the  principles  of  the  case  of  Mayo  v. 
Jndah,  5  Munf.  495.  At  the  time  of  the 
decree,  however,  the  principal  and  interest 
had  all  become  payable,  and  were  properly 
decreed  to  the  appellee.  The  decree  omits 
to  allow  a  credit  for  7  dollars  22  cents,  ad- 
mitted in  the  bill  to  have  been  paid  Feb- 
ruary 1st,  1836;  correcting  the  decree  in 
this  particular,  I  am  of  opinion  to  affirm  it 
in  all  other  respects,  with  costs  to  the  ap- 
pellee. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 


706   •Jincey  &  als.  v.  Winfield's  AdmV 
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Jones  V.  Jincey  &  als. 

January  Term,  1868,  Richmond. 
(Absent  L>SB,  J.) 


I.  EoMBcipated  Steves— Snbjectlon  to  Payment  of  De- 
ccdears  Debts*— Cede  et  Ber.— SlaTes  emancipated 
by  will,  tlioacrh  sold  under  executions  issned  upon 
indffments  against  the  administrator  with  tbe  will 
annexed,  may  maintain  a  suit  in  equity  to  recover 
their  freedom.  And  if  there  is  other  estate  of 
iheirtestatrix  subject  to  pay  her  debts  sufficient 
for  that  purpose,  or  if  this  and  the  hires  and 
profits  of  all  the  emancipated  slaves  are  suffl« 
dent  to  pay  the  debts  in  a  reasonable  time,  the 
sale  will  be  »et  aside. 

a.  Seae— Seme— Seme.— Some  of  the  emancipated 
slaves  are  to  be  sold  for  the  payment  of  debts; 
bat  all  should  be  hired  out,  or  sold  for  a  time,  in 
order  to  raise  a  sufficient  fund  for  the  purpose. 

3-  Smmm  Senie— Same— Rights  of  Purchaeera.— The 
purchasers  of  the  emancipated  slaves  under  exe- 
caUons,  bein?  bona  JUU  purchasers,  are  entitled 
to  recover  back  from  the  estate  of  the  testatrix 
tbe  amount  paid  by  them,  with  interest,  and  the 
expense  of  keepinsr  the  chargeable  negroes:  they 


*EaiaacliMted  Steves— Sabjectlon  to  Payment  of  De- 
OBdeat*s  Debts.— See  principal  case  cited  in  Wood  v. 
Hamphreys,  13  Oratt  840;  Beld  v.  Blackstone.    14 

Grattaeo. 


accounting  for  the  profits  of  the  negroes  pur- 
chased by  them. 

4.  Legactos- Services  Performed  with  a  View  to- 
Right  ol  Action.— Though  services  performed  with 
a  view  to  a  legacy,  and  not  in  expectation  of  a 
reward  in  the  nature  of  a  debt,  will  not  generally 
be  the  ground  of  an  action,  yet  if  performed  at  the 
request  of  the  testator,  or  if  he  has  promised  to 
pay  for  the  services  either  before  or  after  they 
were  performed,  an  action  is  maintainable. 

5.  Seme— Seme— Statute  of  Limitations. t— in  such  a 
case  an  action  was  commenced  in  the  lifetime 
of  the  testatrix,  and  was  pending  at  her  death; 
and  the  plalntlfF  qualified  as  her  administrator 
with  the  will  annexed.  The  statute  of  limitations 
will  bar  so  much  of  his  claim  as  was  for  services 
rendered  more  than  five  years  before  the  suing 
out  the  writ  in  the  action  commenced  by  him. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Sussex  county  by  Jincey  and  others 
against  Patrick  H.  Jones  administrator 
with  the  will  annexed  of  Mary  Win  field 
deceased,  George  Field  and  John  D.  Rag- 
land,  to  assert  their  right  to  freedom. 
709  The  plaintiffs  had  *been  the  slaves 
of  M^ry  Winfield  in  her  lifetime,  and 
were  emancipated  by  her  will.  The  will 
was  duly  admitted  to  probat  in  the  County 
court  of  Sussex  in  March  1847,  when  the 
executor  named  therein  refused  to  qualify, 
and  administration  with  the  will  annexed 
was  granted  to  Patrick  H.  Jones,  i^ut 
there  was  an  appeal  from  this  order  to  the 
Circuit  court,  where  it  was  affirmed  at  the 
next  October  term. 

At  the  October  term  of  the  Circuit  court 
for  1847,  the  administrator  confessed  judg- 
ments to  creditors  of  his  testatrix,  amount- 
ing to  near  2000  dollars.  On  these  judgments 
executions  were  sued  out  and  were  levied 
on  Jincey  and  her  six  children  and  Scilla 
and  her  five  children ;  and  they  were  sold 
by  the  sheriff  under  these  executions  at  the 
next  January  term  of  the  County  court  of 
Sussex.  At  this  sale  the  defendant  Field 
purchased  Jincey  and  ber  children  at  the 
price  of  1060  dollars,  and  the  defendant 
Ragland  purchased  Scilla  and  her  children 
at  1150  dollars.  Scilla  died  during  the  prog- 
ress of  the  suit. 

The  defendants  Field  and  Ragland  in- 
sisted that  they  were  fair  purchasers  at  the 
sale  by  the  sheriff,  without  having  heard 
of  any  doubt  as  to  the  propriety  of  the  sale, 
and  had  paid  the  purchase  money;  and 
therefore  that  they  were  entitled  to  hold  the 
slaves  they  had  purchased.  But  if  the  sale 
was  to  be  set  aside,  that  they  were  entitled 
to  the  return  of  their  mone3'  with  interest, 
and  to  compensation  for  the  expense  of  sup- 
porting the  young  negroes.  The  adminis- 
trator Jones  insisted  that  the  debts  of  the 
estate  could  not  be  paid  in  any  reasonable 
time  from  the  hires  of  the  negroes;  and 
he  claimed  to  be  a  creditor  himself  to  a 
large  amount. 

It  appears  that  the  testatrix  was  an  un- 
married lady  owning  an  unproductive  farm 
with  some  thirty  slaves,  one  of  which  was 

t5tatate  of  UmltatlonB.— See  principal  case  cited  in 
Cann  v.  Cann,  40  W.  Va.  157,  ao  S.  £.  Rep.  916. 
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a  shoemaker  and  two  or  more  were  black- 
smiths; and  that  she  carried  on  a 
710  shoemaker  and  *two  blacksmith  shops. 
Her  slaves  were  permitted  to  work 
very  much  as  they  pleased,  and  she  would 
not  permit  them  to  be  controlled  by  any 
one.  Her  whole  annual  income  was  esti- 
mated at  about  400  dollars.  On  the  death  of 
her  brother,  who  was  also  unmarried  and 
had  lived  with  her,  she  wrote  to  the  admin- 
istrator who  was  a  young-  man  and  her 
nephew,  then  in  the  employment  of  the 
Wilming-ton  railroad  company  at  a  salary 
of  480  dollars,  requesting  him  to  come  and 
live  with  her.  He  came  and  remained  with 
her  until  his  marriage;  after  which  he  lived 
at  his  own  house  about  a  mile  from  his  aunt. 
There  does  not  seem  to  have  been  any  con- 
tract between  them  for  compensation  for  his 
services,  but  she  frequently  said  she  would 
do  better  for  him  than  he  was  doing  on  the 
railroad;  both  of  them  however,  seemed  to 
look  to  a  provision  by  her  will.  Before  the 
death  of  Miss  Winfield,  her  nephew  ascer- 
tained that  she  had  made  a  will  emanci- 
pating her  slaves,  and  not  making  any 
provision  for  him,  and  he  brought  an  action 
against  her  to  recover  compensation  for  his 
services.  This  action  was  pending  at  her 
death. 

In  April  1849  the  cause  came  on  to  be 
heard,  when  the  court  without  deciding  any 
other  question  in  the  cause,  made  a  decree 
directing  Jones  to  render  before  a  commis- 
sioner of  the  court  an  account  of  his  admin- 
istration, including  a  statement  of  all  hires 
of  the  plaintiffs  or  any  of  them,  and  also 
of  their  number  and  value,  and  all  expenses 
paid  on  their  account;  and  also  a  statement 
of  all  debts  or  claims  due  to  or  by  the  estate 
of  the  testatrix,  including  the  alleged  claim 
due  to  himself:  And  directing  Field  and 
Ragland  to  render  before  the  same  commis- 
sioner a  statement  of  the  hires  of  the  plain- 
tiffs held  by  them,  also  of  their  number  and 
value,  and  all  expenses  paid  on  their  ac- 
count; and  also  a  statement  of  any  increase 
of  the  female  plaintiffs,  and  of  any  deaths 
which  may  have  occurred  since  their  pur- 
chase. 
711  *The  commissioner  returned  his  re- 

port in  August  1849,  from  which  it 
appeared  that  there  was  in  the  hands  of  the 
administrator  including  hires,  on  the  1st  of 
August,  1006  dollars  and  22  cents,  of  which 
954  dollars  and  74  cents  was  principal 
money.  The  number  of  slaves  in  the  hands 
of  the  administrator  was  twenty ;  there  were 
in  the  hands  of  Field  seven  valued  at  1470 
dollars,  and  in  the  hands  of  Ragland  six 
valued  by  himself  at  1400  dollars,  and  by  a 
witness  at  1585  dollars.  The  debts  due  to 
the  estate  amount  to  160  dollars  and  31  cents. 
The  only  claim  against  the  estate  reported, 
was  that  of  the  administrator  Jones.  The 
commissioner  allowed  him  whilst  he  lived 
with  his  aunt  from  December  1839  to  Jan- 
uary 1842,  at  the  rate  of  480  dollars  a  3'ear, 
that  being  the  compensation  he  received 
from  the  railroad  company,  except  that 
when  in  the  service  of  the  company  he  paid 
his  own  board.     After  he  left  his  aunt    he  I 


was  allowed  at  the  rate  of  350  dollars  a 
year ;  but  the  commissioner  did  not  extend 
the  account  back  beyond  five  years  before 
the  emanation  of  the  writ  in  the  action  he 
brought  against  her.  The  amount  allowed 
by  the  commissioner;  principal  and  interest, 
on  the  19th  of  January  1847,  was  3692  dol- 
lars and  22  cents. 

The  plaintiffs  excepted  to  the  report  on 
the  ground :.  first,  that  the  whole  of  the  al- 
lowance was  extravagant.  Second,  because 
the  statute  of  limitations  should  bar  all  over 
five  years  before  the  institution  of  this  suit. 
Third,  to  the  whole  amount  allowed  to  him 
for  the  time  since  he  ceased  to  live  with 
the  testatrix. 

The  defendant  Jones  excepted  to  the  report 
because  the  allowance  tc^  him  after  he  left 
the  testatrix  was  reduced  to  350  dollars  a 
year. 

The  evidence  as  to  the  value  of   Jones' 
services  to   the  testatrix,  varies  from  50  to 
500  dollars  a  year.     It  is  stated  in  the  opin- 
ion of  Moncure,  J. 
712         *The  cause  came  on  again  to  be  heard 
in  October  1850,  when  the  court  over- 
ruled the  defendant  Jones'  exception  to  the 
commissioner's  report,  and  sustained  those 
of    the   plaintiffs,  but  confirmed  the  report 
in  all  other  respects.     And  the  administra- 
tor was  directed  to  render  an  account  of  his 
transactions    since   the  last  statement,  be- 
fore a  commissioner  of  the  court,   who  was 
directed    to  state  them  and  also   to   make  a 
statement  of  all  outstanding  claims  due  by 
the   estate  of  the  testatrix,    including   that 
of  P.  H.  Jones ;  in  stating  which  he  was  to 
allow  Jones  for  his  services  from  December 
1841  to  the  time  of  hismarriag^e  in  January 
1842,  at  the  rate  of  408  dollars   per  annum, 
abating  from  480  dollars,  the  sum  the  court 
thought    he  ought  to  be  allowed,  72  dollars 
for  his  board  previous  to  his  marriag-e ;  and 
that  since  his  marriage  he  should  be  allowed 
100  dollars  a  year ;  and  to  report  what  was 
the    fair  market  value  of  ^illa  previous  to 
her  death.     And  the  injunction  awarded  the 
plaintiffs  against  the  defendants  Field  and 
Ragland    was  dissolved,  and  the  bill   as  to 
the  plaintiffs  Jincey  and  her  children   and 
the    children    of     Scilla     was     dismissed. 
Whereupon  these   plaintiffs  applied  to  this 
court    for  an   appeal,    which   was    allowed. 
Jones   also  applied  for  and  obtained  an  ap- 
peal from  so  much  of  the  decree  as  affected 
his  claim  upon  the  estate  of  the  testatrix. 

Spooner  and  Collier,  for  the  paupers. 
Stanard  and  Bouldin,  for  Field. 
May  and  Wallace,  for  Field,  Ragland  and 
Jones. 

MONCURE,  J.  I  will  first  consider  the 
case  of  Jincey  Sl  als.  paupers  v.  Winfield's 
adm'r  &  als. 

Since  1782  an  owner  of  slaves  has  been 
authorized  to  emancipate  them  in  either  of 
two  modes  prescribed  by  law,  one  of  which 
is  by  last  will  and  testament.  This  right 
of  the  owner  is  subordinate  to  tJbat 
713  *of  his  creditors  to  subject  his  estate 
to  the  payment  of  his  debts;  and  by 
express  provision  of  the  act  of  1792,  slaves 
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io emancipated  are  ''liable  to  be  taken  by 
execution  to  satisfy  any  debt  contracted 
bj  the  person  emancipating  them,  before 
such  emancipation  is  made."  When  slaves 
are  emancipated  by  will  they  should  not  be 
sold  for  the  payment  of  the  testator's  debts, 
until  all  his  other  estate  liable  thereto  has 
been  applied  to  the  purpose;  and  then 
shoold  be  sold  only  for  such  period  as  may 
be  sufficient  to  raise  an  adequate  fund  to 
meet  the  deficiency;  for  ''all  are  equally 
entitled  to  their  freedom,  and  they  should 
have  it  partially,  if  they  cannot  receive  it 
absolutely.  Patty  v.  Colin,  1  Hen.  A  Munf. 
519.  "No  court  would  permit  the  executor 
to  manumit  some  and  make  slaves  of  others, 
bnt  the  burden  of  servitude  should  be  equally 
distributed."  Nicholas  v.  Burruss,  4  Leigh 
2M.  A  court  of  chancery  has  jurisdiction 
to  adjust  the  rights  of  the  creditors  and  of 
the  freed  men.  It  will  enjoin  the  creditor's 
execution,  even  after  it  is  levied  on  the 
freed  men,  until  it  can  ascertain,  by  proper 
enqniries,  whether  there  be  any  other  prop- 
erty which  should  be  applied  to  their  exon- 
eration; and  will  not  utterly  reject  their 
claim  "until  it  is  found  that  no  possibility 
exists  of  effectuating  their  emancipation." 
That  such  is  the  law,  and  such  the  mode  of 
its  administration,  will  plainly  appear  by 
reference  to  the  cases  of  Woodley  v.  Abby, 
5  Call  536;  Patty  v.  Colin,  1  Hen.  A  Munf. 
519;  Dunn  v.  Amy,  1  Leigh  465;  Elder  v. 
Elder's  ez'or,  4  Leigh  252;  Nicholas  v. 
Bnrmss,  Id.  289;  Parks  v.  Hewlett,  9  Leigh 
511;  Ruddle's  ex'or  v.  Ben,  10  Leigh  467. 

There  can  be  no  doubt  therefore  but  that 
the  appellants  in  this  case  would  have  been 
entitled  to  the  relief  claimed  in  their  bill, 
if  they  had  filed  it  before  they  were  sold 
under  the   executions.      For   in   any   view 

that  can  be  taken  of  the  case  it  is 
714     obvious     that    after     ^applying     the 

other  estate  of  the  testatrix  to  the 
payment  of  her  debts,  it  would  be  only  nec- 
essary to  sell  them  for  a  comparatively 
short  period,  to  raise  an  adequate  fund  to 
meet  the  deficiency :  And  if  the  debt  due 
the  administrator  be  set  down  at  the  amount 
at  which  it  is  fixed  by  the  decree  of  the 
conrt,  it  is  not  improbable  that,  including 
the  hires  which  have  accrued  since  1848, 
(the  last  year  for  which  hires  are  credited 
to  the  estate  in  the  administration  account, ) 
there  may  t>e  already  a  sufficient  fund  in 
the  hands  or  power  of  the  administrator  to 
pay  all  the  debts,  including  the  amount  of 
the  satisfied  executions. 

The  only  question  then  is,  whether  the 
sale  under  the  execution  vested  the  purchaser 
with  such  indefeasible  rights  in  the  negroes 
sold  as  to  deprive  the  latter  of  the  relief  to 
which  they  would  have  been  otherwise  cer- 
Uinly  entitled?  I  do  not  think  that  it  did. 
Generally,  if  not  universally,  a  bona  fide 
purchaser  of  the  subject  of  a  specific  legacy 
from  an  executor,  or  under  an  execution 
against  the  goods  and  chattels  of  the  testa- 
tor, would  acquire  a  good  title  against  the 
legatee,  notwithstanding  it  might  be  a 
breach  of  duty  in  the  executor  to  make  the 
sale,  or  suffer    it   to  be   made.     The     law 


invests  him  with  the  personal  estate  of  his 
testator,  and  makes  it  his  duty  to  apply  the 
same,  first  of  all,  to  the  payment  of  the 
testator's  debts.  Strangers  cannot  know  the 
situation  of  the  estate,  and  should,  there- 
fore, be  generally  protected  in  their  bona 
fide  purchases  from  the  executor.  Specific 
legatees,  who  are  injured  by  an  improper 
sale  of  their  legacies,  may  generally  obtain 
indemnity  out  of  the  remaining  estate  or 
from  the  executor.  But  the  right  conferred 
by  emancipation  stands  on  different  ground, 
and  requires  the  application  of  different 
rules  and  principles  from  those  which  gov- 
ern the  case  of  a  specific  legacy.  In  the 
language  of  Tucker,  P.,  in  which  all  the 
other  judges  concurred,  9  Leigh  521, 

715  *"  Emancipation  is  not  strictly  a  gift 
of   property:    It    is   the   exoneration 

of  a  human  being  from  the  bonds  which 
our  institutions  have  fastened  upon  him, 
and  which  the  beneficence  of  our  times  has 
authorized  the  master  to  remove. ' '  It  can 
make  no  difference  that  the  executor  has 
never  assented  to  the  emancipation  of  the 
slaves.  They  derive  their  right  of  emanci- 
pation from  the  will  of  their  owner,  and 
not  the  assent  of  his  executor.  Without 
such  assent  they  may  not  be  entitled  to  sue 
at  law  for  their  freedom,  but  may  sue  for  it 
in  equity,  and  will  recover  on  showing  that 
the  debts  are  paid,  or  that  there  is  other 
estate  liable  and  sufficient  for  their  pay- 
ment, and  having  it  applied  to  that  purpose. 
The  power  of  the  executor  to  withhold  his 
assent  is  given  him  that  he  may  keep  them 
together,  to  be  ready,  if  necessary,  to  an- 
swer the  claims  of  creditors;  and  in  the 
mean  time,  of  course,  he  may  hire  them  out 
for  that  purpose.  With  or  without  such 
assent  they  are  answerable  for  those  claims, 
but  answerable  sub  modo  only,  and  upon 
condition  that  there  is  no  other  estate  liable 
and  sufficient  for  their  payment.  Subject 
to  that  liability  they  are  free  from  the  date 
or  recordation  of  the  will.  They  may  be 
taken  in  execution  if  necessary,  but  should 
not  be  if  there  is  other  property  liable 
thereto  and  sufficient  for  its  satisfaction. 
They  should  not  be  sold  absolutely,  if  a 
sale  for  a  term  would  produce  satisfaction ; 
nor  should  some  be  sold  while  others  are 
left  free,  but  the  burden  of  servitude  should 
be  equally  distributed.  These,  I  think, 
are  the  relative  rights  of  the  freed  men  and 
the  creditors ;  and  if  the  former  be  sold  in 
contravention  of  their  rights,  the  sale  may 
be  set  aside;  at  least  upon  the  terms  of 
refunding  the  purchase  money  and  interest, 
and  any  expenses  incurred  on  account  of 
the  freed  men,  after  deducting  hires  and 
profits*  The  rule  of  caveat  emptor  applies 
to  a  purchaser  of  emancipated  slaves, 

716  whether  from  the  *executor  or   under 
an  execution  against  the   goods    and 

chattels  of  the  testator.  The  purchaser 
knows,  or  is  presumed  to  know,  that  slaves 
may  be  emancipated  by  will ;  and  if  so 
emancipated,  cannot  be  sold  absolutely  un- 
less required  for  the  payment  of  the  testa- 
tor's debts.  It  is  his  buisness  to  enquire 
whether   or  not  the  slaves  so  purchased  are 
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emancipated.  He  is  a  purchaser  of  the 
slaves  with  express  or  implied-  notice  of 
their  rights,  which  may  be  enforced  against 
him,  as  against  the  executor  or  the  execu- 
tion creditor.  If  this  were  not  so,  the  slaves, 
without  their  default,  and  without  being 
required  for  the  payment  of  debts,  might 
lose  forever  the  freedom  intended  to  be  be- 
stowed upon  them  by  their  owner;  and, 
unlike  a  specific  legatee  whose  legacy  is 
improperly  sold,  could  obtain  no  indemnity ; 
and  the  price  of  the  slaves  would  enure  to 
the  benefit  of  the  executor  or  the  estate  of 
the  testator,  contrary  to  his  will  that  they 
should  be  free.  On  the  other  hand,  the  ap- 
plication of  the  rule  of  caveat  emptor  to  the 
purchaser  would  do  him  no  damage  which 
due  caution  on  his  part  might  not  avoid, 
and  would  rarely  do  him  any  damage  at  all ; 
for  he  would  be  entitled  to  indemnity  out 
of  the  estate  of  the  testator  or  against  the 
executor. 

But  the  case  of  Patty  v.  Colin,  1  Hen.  Sl 
Munf.  519,  is,  I  think,  an  express  authority 
for  affording  relief  against  a  purchaser,  and 
seems  to  be  decisive  of  the  question  under 
consideration.  There,  the  slaves  who 
claimed  their  freedom,  belonged  to  John 
Timberlake  at  his  death,  and  were  bound 
for  his  debts,  if  his  remaining  estate  was 
insufficient  for  their  payment.  They  were 
sold  under  execution  against  his  goods  and 
chattels ;  and  the  purchaser  at  the  sale  sold 
them  to  Colin,  a  subsequent  bona  fide  pur- 
chaser for  valuable  consideration ;  who,  be- 
ing a  purchaser  in  the  second  decree,  was 
a  fortiori  entitled  to  protection,  if  the  pur- 
chaser under  the  execution  was  so  en- 
7l7  titled.  The  *slaves  claimed  to  have 
been  emancipated,  not  by  John  Tim- 
berlake,  but  by  his  widow  and  residuary 
legatee ;  and  their  rights  depended  upon  the 
contingency  that  there  was  sufficient  other 
estate  of  each  to  pay  their  respective  debts ; 
or  that  there  was  sufficient  other  estate  of 
the  widow  to  pay  her  debts,  including  the 
debt  to  her  husband's  estate  for  these 
slaves,  which  she  pretended  to  have  pur- 
chased from  his  executor,  but  had  not  paid 
for.  The  court  directed  the  proper  accounts 
to  be  settled,  and  enquiries  made,  for  the 
purpose  of  ascertaining  whether  there  was 
any  estate  to  be  applied  to  the  redemption 
of  the  paupers;  and,  if  there  should  be, 
directed  it  to  be  so  applied ;  but  if  not,  con- 
firmed the  title  of  the  purchaser.  In  that 
case,  nothing  was  said  about  the  assent  of 
the  executor  to  the  emancipation  of  the 
slaves;  and  I  think  it  is  plain  that  no  im- 
portance was  attached  to  any  such  assent, 
if  it  existed ;  nor  to  any  assent  of  the  exec- 
utors of  John  Timberlake  to  the  legacy  to 
his  widow,  so  far  as  to  give  it  any  effect 
in  impairing  the  rights  of  the  purchaser. 

There  might  possibly  be  such  laches  or 
other  circumstances  in  a  case  as  to  render  it 
inequitable  to  disturb  the  rights  of  a  pur- 
chaser; though  a  court  of  equity  would  be 
slow  in  imputing  laches  to  persons  of  such 
ignorance  and  imbecility.  In  this  case 
there  is  no  ground  whatever  for  doing  so ; 
nor  are  there  any  other  circumstances   un- 


favorable to  the  claimants.  They  were  sold 
just  ten  months  after  the  will  emancipating 
them  was  admitted  to  record,  under  execu- 
tions issued  upon  judgments  confessed  by 
the  administrator.  The  slaves  were  proba- 
bly ignorant  of  the  sale  until  about  the 
time  it  was  made.  It  had  been  advertised 
only  at  the  court-house  door,  and  but  one 
month  before  the  sale;  and  no  person  ap- 
pears to  have  seen  the  advertisement,  but 
one  who  was  requested  by  the  sheriff  to  read 
it.  J.  H.  Fitzhugh  testified  that  he  was 
present  at  the  sale,  and  heard  several 

718  persons  ask  where  the  ^neg^oes  were 
advertised ;  had  seen  no  advertisement 

himself ;  heard  two  others  say  they  had  seen 
none ;  and  heard  a  good  many  people  say 
it  was  not  right  to  sell  a  portion  of  them  to 
free  the  others.  Of  the  thirteen  negroes 
that  were  sold,  eleven  were  infants,  and 
most  of  them  of  tender  years.  They  were 
sold  for  845  dollars  less  than  they  were  then 
worth ;  though  they  produced  239  dollars  61 
cents  more  than  the  amount  of  all  the  exe- 
cutions. The  bill  was  filed  just  a  week,  and 
the  affidavit  annex^  thereto  bears  date  but 
two  days,  after  the  sale.  All  the  diligence 
that  could  be  expected  in  Siuch  a  case  has 
been  used  by  the  pli^intif^s  in  this;  and  the 
purchasers  have  no  cause  to  complain  of 
them  on  that  score.  They  dp  not  pretend 
that  they  did  not  in  fact  know  that  the  ne- 
groes purchased  by  them  had  been  emanci- 
pated ;  though  they  no  doubt  supposed  that 
the  sale  was  valid. 

I  will  now  consider  the  case  of  Jones  v. 
Jincey,  &c.  I  think  there  is  no  error  in 
the  decree  of  the  Circuit  court  in  bverrulinf? 
the  exception  of  the  appellant,  and  sustain- 
ing the  exception  of  the  appellees  to  the 
commissioner's  report,  and  in  instruct! nf? 
the  commissioner  to  allow  the  appellant  for 
his  services  from  December  1841  to  the  time 
of  his  marriage  in  January  1842,  at  the  rate 
of  408  dollars  per  annum ;  and  for  his  serv- 
ices from  the  date  of  his  marriage  to  Jan- 
uary 1847,  100  dollars  p^r  annum ;  nor  in 
the  opinion  therein  expressed,  that  so  much 
of  his  claim  as  was  anterior  to  December 
1841,  was  barfed  by  the  act  of  limitations. 

The  evidence  in  this  case  shows  that  the 
services  for  which  compensation  is  claimed 
by  the  appellant  were  performed  with  a  view 
to  a  legacy,  and  not  in  expectation  of  a  re- 
ward in  the  nature  of  a  debt.  Fitzhugh 
proved  that  the  appellant  assigned  as  a  rea- 
son for  suing  his  aunt  the  testatrix,  that 
she  had  made  a  will  and  set  all  her  negroes 
free ;  said  that  he  had  left  a  good  situation 
on  the   railroad   to   come  and  attend 

719  to  *her  business,    and  she  could   not 
expect  him  to  attend  to  it  for  nothing. 

when  she  had  left  him  nothing  by  her  will; 
and  that  she  had  promised  if  he  would  come 
and  live  with  her  and  attend  to  her  busi- 
ness, she  would  do  as  well  or  better  for  him 
than  he  was  then  doing.  John  Winfield 
proved  that  while  the  appellant  was  living 
with  the  testatrix,  he  expressed  a  doubt 
whether  she  ever  would  make  a  will,  and  if 
she  did  not,  he  thought  it  probable  he  would 
not  s^t  paid  for  his  services.     The  witness 
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and    another  went  to  see  her,  and  proposed 
to    her  to  make  some  provision  for  the  ap- 
pellant.    Her  reply  was,  that  she  would  do 
as    well  for  him  as   he   would   do   for   her, 
and    she    refused   to  do  anything  at  that 
time.     Adkins  proved  that   he   was  at  her 
house    a    short  time  before    the   appellant 
went  there  to  live.     She  told  him  she  had 
written    to   her   nephew   the  appellant,   to 
come  to  live  with  her.     Witness  replied  that 
he  thong'ht  it  would  be  a  pity  to  take   him 
away  from  the  employment  he  was  then  in. 
She  stated  that  she  thought  he  would  lose 
nothinj^  bjr  it ;  that  all  she  had  was  for  him 
and    his  sister  at   her  death.     R.   B.  Jones 
proved  that  he  was  on  a  visit   to  his  aunt 
the  testatrix,    in   January   1842,    when    she 
told  him  that  after  the  death  of  her  brother 
(who  had  lived  with  her)  she  wrote  for  the 
appellant    to  come  and  live  with   her,    and 
take  charg^e  of  her  matters ;  that  she  would 
do    as    well   or  better  for  him  than  he    had 
been  doing*  on  the  Wilmington  railroad ;  and 
that  he  had  complied  with  her  request,  and 
was    then    engaged   in  doing  her  business. 
It  was  proved  that  the  appellant,   when    he 
left  the  service  of   the   railroad  company, 
was    receiving  an  annual  salary  of  480  dol- 
lars, and  paid  his  own  board,  which  was  72 
dollars.     THe  last  two  of  the  above  named 
witnesses  were  introduced  by  the  appellailt. 
The  foregoing  is  all  the  testimony  tending  to 
show,  a    contract  for  compensation,    except 
that  of  Nancy  Winiield,    another  wit- 
720       ness  for  the  appellant,  *who   stated 
that  she  was  at  the  residence  of  the 
testatrix  in  1839,  a  few  days  after  the  death 
of  her  brother;    while   there  the  appellant 
arrived.     In    a   conversation  with  testatrix 
witness    expressed  a    hope    that    testatrix 
would  do  very  well  by  Patrick,    he   having 
said  that  he  was  getting  500  dollars  on  the 
railroad.      Testatrix   said  she   would  give 
him  more  than  that,  and  more  than  he  could 
get    anywhere  else,  as  an   inducement   for 
him  to  leave  the  railroad  and  attend  to  her 
affairs.     This  testimony  was  given  in  1849, 
ten  years  after  the  conversation  occurred  to 
which    it  refers ;  and  it  cannot  be  expected 
that    the  recollection  of  the  witness  should 
be  very  accurate  as  to  the  particular  words 
used.     A  slight  verbal  variation  might  have 
an  important  influence  on  the  terms  of  the 
contract,  if  there  was  any,  or  in  making  a 
contract   for  the  parties  if  there  was  none. 
But   admitting   the  conversation    to   have 
occurred  precisely  as  related,  it  is  consistent 
with  all  the  other  testimony,  which  shows 
that   there  was  in  fact  no  contract,    but  a 
mntual  expectation  that  the  appellant  would 
receive  his  reward  in  the  shape  of  a  provi- 
sion for  him  in  the  will  of  his  aunt. 

But  though  it  has  been  held  that  an  action 
cannot  be  maintained  for  services  performed 
with  a  view  to  a  legacy,  and  not  in  expec- 
tation of  a  reward  in  the  nature  of  a  debt, 
Chitty  on  Contracts  542  and  cases  cited,  yet 
it  has  been  also  held  that  if  performed  at 
the  request  of  the  testator,  or  if  he  has 
promised  to  pay  for  the  services,  either  be- 
fore or  after  they  were  performed,  an  action 
is  maintainable.    Id.   543,    cases   cited    in 


note.  The  services  were  performed  in  this 
case  at  the  request  of  the  testatrix,  and  as 
she  did  not  compensate  them  in  the  mode 
expected  by  both  parties,  it  is  right  that  he 
should  receive  reasonable  compensation  as 
a  creditor  of  her  estate.  What  compensation 
would  be  reasonable,  under  all  the  circum- 
stances of  the  case,  is  the  question  to  be 
decided.     The  court  below  referred  the 

721  question  as  *to  the  appellant's  claim 
to  a  commissioner,    who  allowed   480 

dollars  per  annum  before,  and  350  dollars 
per  annum  after,  the  appellant  ceased  to 
live  with  the  testatrix.  Both  parties  hav- 
ing excepted,  the  court,  after  applying  the 
bar  of  the  statute  of  limitations  to  the 
claim,  and  thus  excluding  so  much  of  it  as 
had  accrued  more  than  five  years  before  the 
date  of  the  appellant's  writ  against  the  tes- 
tatrix, allowed  the  same  rate  of  compensa- 
tion which  had  been  allowed  by  the 
commissioner  for  so  much'  of  the  period 
during  which  the  appellant  lived  with  the 
testatrix,  as  was  not  excluded  by  the  bar  of 
the  statute,  deducting,  however,  for  board, 
at  the  rate  of  72  dollars  per  annum ;  but  al- 
lowed only  100  dollars  per  annum  afterwards. 
I  think  the  allowance  made  by  the  court 
was  reasonable,  and  fully  as  much  as  the 
evidence  sustains.  There  can  be  no  doubt 
of  the  propriety  of  the  application  of  the 
bar  of  the  statute  of  limitations ;  and  that 
the  date  of  the  appellant's  writ  was  properly 
fixed  as  the  period  when  it  ceased  to  run. 
The  court,  I  think,  was  also  right  in  fixing 
on  the  salary  which  the  appellant  was  re- 
ceiving from  the  railroad  company  when  he 
came  to  live  with  the  testatrix,  (after  mak- 
ing the  proper  deduction  for  board,)  as  the 
standard  for  measuring  his  compensation 
while  he  continued  to  live  with  her.  For 
although  it  was  much  more  than  a  reason- 
able compensation,  looking  either  to  the 
nature  and  amount  of  the  services  or  their 
value  to  the  testatrix ;  yet  it  was,  perhaps, 
not  unreasonable,  looking  to  the  facts  that 
he  gave  up  his  situation  in  the  employment 
of  the  railroad  company  to  live  with  his  aunt 
at  her  request ;  that  she  had  repeatedly  said 
he  should  lose  nothing  by  doing  so ;  and  that 
she  desired  his  society,  perhaps  more  than 
his  services.  But  none  of  these  facts  apply 
to  so  much  of  the  claim  as  is  for  services 
rendered  after  he  ceased  to  live  with  her. 
The  evidence  shows  that  after  the  death 
of  her  brother  she  was  left  alone,  and 

722  wanted  the  society  of  one  of  her  *rela- 
tions,  as  well  as  his  assistance  in  the 

management  of  her  business.  She  accord- 
ingly selected  the  appellant.  It  will  be 
observed  in  referring  to  the  testimony  on 
both  sides,  that  all  her  promises  and  decla- 
rations in  regard  to  what  she  intended  to 
do  for  him  were  in  consideration  of  his 
coming  to  live  with  her :  And  John  Winfield 
testified  that  the  appellant  left  her  alone, 
which  she  very  much  disliked ;  and  she  said 
to  the  witness  that  she  desired  the  services  of 
her  nephew,  the  appellant,  more  to  stay  with 
her  at  night  than  any  other  time.  He  lived 
with  her  about  two  years,  until  January 
1842,   when  he  married,   and  ceased  to  live 
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with  her  from  that  time  till  her  death,  in 
February  1847.  Had  he  continued  to  live 
with  her  until  her  death,  she  would  prob- 
ably have  made  a  satisfactory  provision  for 
him  in  her  will,  and  we  mig-ht  never  have 
heard  of  this  suit.  Having  thus  early 
ceased  to  live  with  her,  there  is  no  long^er 
any  reason  for  looking  to  any  higher  stand- 
ard of  value  of  his  services  afterwards 
rendered,  than  a  quantum  meruit. 

What  then  was  the  value  of  his  services 
After  he  ceased  to  live  with  her?  The  wit- 
nesses differed  very  much  among  them- 
selves in  opinion  on  this  subject,  varying 
in  their  estimates  of  a  reasonable  yearly 
compensation  from  50  dollars  to  500  dollars. 
Most  of  the  witnesses  who  placed  a  high 
estimate  on  the  value  of  the  services  of  the 
appellant,  seem  to  have  considered  that  he 
ought  to  be  allowed  at  least  as  much  as  he 
had  been  receiving  from  the  railroad  com- 
pany, without  reference  to  the  actual  value 
of  his  services  as  an  agent,  of  which  some 
of  them  seemed  to  know  nothing.  It  would 
be  impossible,  from  these  opinions,  to  come 
to  any  correct  conclusion  on  the  subject; 
and  the  better  way  of  doing  so  is  to  ascer- 
tain the  nature  and  extent  of  the  services. 
The  evidence  shows  that  he  had  little  or 
nothing  to  do  with  the  management  of  her 

slaves  or  farming  operations.  She 
723      had  two  blacksmiths'    *shop8  and   a 

boot  and  shoemakers'  shop,  and  was 
in  the  habit  of  hiring  out  one,  and  some- 
times two  slaves ;  the  income  of  all  which 
and  her  farm  was  about  400  dollars  per 
annum.  She  was  the  only  white  member 
of  her  family,  and  was  extremely  frugal ; 
but  was  an  indulgent  mistress,  and  a  bad 
manager  of  slaves ;  and  her  income  seems 
not  to  have  exceeded,  if  it  did  not  fall  short 
of,  her  expenses.  The  appellant's  business 
chiefly  was  to  keep  the  shop  accounts, 
receive  her  income,  and  apply  it  to  the  pay- 
ment of  her  expenses.  It  occupied  a  com- 
paratively small  portion  of  his  time.  He 
acquired  by  his  marriage  about  twenty 
slaves,  and  a  tract  of  land  on  which  he 
afterwards  resided,  adjoining  that  of  the 
testatrix.  He  attended  to  his  own  business 
as  well  as  hers  after  his  marriage ;  devoting 
but  little  time  to  hers,  as  one  of  the  wit- 
nesses testified.  The  same  witness  thought 
he  had  the  privilege  of  having  his  work 
done  at  her  blacksmith  and  shoe  shops  free 
of  charge.  On  the  foregoing  statement,  I 
think  that  the  allowance  of  100  dollars  per 
annum  for  his  services  after  his  marriage 
was  ample.  But  this  is  not  all.  The  appel- 
lant was  the  general  receiving  and  paying 
agent  of  his  aunt,  and  does  not  appear  to 
have  ever  rendered  her  any  account.  In 
fact,  she  does  not  appear  to  have  ever  re- 
quired any  of  him ;  at  least  until  after  he 
sued  her,  and  was  no  doubt  willing  that  he 
should  retain  what  he  might  owe  on  such  ac- 
count, as  compensation  for  his  services.  If 
anything  had  been  due  to  him  thereon,  it 
would  probably  have  been  charged  as  part  of 
his  claim  against  the  estate  exhibited  before 
the  commissioner.  That  claim  is  exclu- 
sively for  his  services,  and  is  credited     by  | 


nothing.  The  testatrix,  when  she  was  sued 
by  the  appellant,  said  she  owed  him  nothing, 
and  relied  on  what  she  claimed  would  be  due 
her  on  a  settlement  of  his  agency  transac- 
tions, as  a  sufficient  setoff  against  any  claim 
he  might    have   against  her   for    his 

724  services:  *and  she  was  preparing   to 
make  her  defence  to  the  suit  when  she 

died.     Besides  the   money  received    on    ac- 
count of  her   shops,  hires,  &c.,  he  received 
in  1845  the  price  of  a  negro  sold  by  her  for 
400  dollars.     Though  her  income  was  equaU 
or  nearly  so  to  her  expenses,  a  large  portion 
of  the  latter,  during  the  whole  period  of  his 
agency,  remained  unpaid  at  her  death ;  and 
was  the  consideration  of  bonds  given  by  him 
as  her  agent,  on  which  judgments  were  con- 
fessed by  him  as  her   administrator;  being* 
the  judgments  (or  greater  part   in   number 
and  amount  of  them)  for  the  satisfaction  of 
which,  thirteen  of  the  emancipated   slaves 
were  sold  under  execution.     It  is  probable, 
therefore,    that  a  correct  settlement  of   his 
accounts  as  agent  would  exhibit  a  balance 
against   him  to  be  applied  to  the  credit    of 
his  claim  for  services ;  and   if  such  a   set- 
tlement could   now  be   made,    it  would  be 
proper  to  order  it.     But  under  the  circum- 
stances of  the  case,  it  cannot   be  expected* 
and  the  attempt  to  have  it  made   would    be 
attended  with  expense  and  delay,  and  prob- 
ably be  abortive.     The  fact  however,    that 
the  appellant  alone,  if  any  person,  can   ren- 
der an  account  of  his  agency ;  that   he    has 
rendered  no    such    account;    and   that    he 
would  probably    be   found    to  be    indebted 
thereon,  could  a  correct  settlement  be  made, 
serves    further  to  show   that   he   certainly 
has  no  cause   to  complain  of  the  allowance 
made  for  his  services  by  the  court  below. 

Upon  the  whole,  I  am  for  reversing  so 
much  of  the  decree  as  dissolved  the  injunc- 
tion awarded  against  the  appellees  Field 
and  Ragland,  and  dismissed  the  bill  as  to 
the  appellants  Jincey  and  her  children,  and 
the  children  of  Scilla,  and  as  directed  the 
commissioner  to  enquire  into  and  report  the 
fair  market  value  of  Scilla  previous  to  her 
death,  and  affirming  the  residue  thereof; 
and  remanding  the  cause  for  further  pro- 
ceedings, according  to  the  terms  of  the  de- 
cree, which  has  been  agreed  upon  in 
conference. 

725  *^The  other  judges  concurred  in  the 
opinion  of  Moncure,  J. 

The  following  is  the  decree  of  the  court: 
The  court  is  of  opinion  that  the  appellants 
in  the  first  of  the  above  named  cases  are 
entitled  to  freedom ;  subject  only  to  a  charge 
for  the  balance  which  may  remain  unpaid 
of  the  debts  of  the  testatrix  Mary  Winfield, 
after  applying  to  their  payment  all  her 
other  estate,  including  the  hires  of  the  ap- 
pellant since  her  death  :  that  if  such  other 
estate  be  insufficient  for  the  payment  of 
said  debts,  the  appellants  should  be  sold  for 
such  term  of  years  as  may  be  sufficient  to 
raise  an  adequate  fund  to  pay  the  defi- 
ciency, so  as  to  distribute  the  burden  of  serv- 
itude as  equally  as  possible  among  them: 
that  the  sales  of  the  appellants  Jincey  and 
her   children   to  the  appellee  George  Field, 
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and  of  Scilla  and   her  children  to  the   ap- 
pellee»  Jolin  D.  Ragland,  are  valid  only  in 
the  conting^encj  that  all  the  estate,    includ- 
ing the    emancipated   slaves,    shall   be   re- 
quired for  the  payment  of  said  debts,    and 
are  inva^lid    in  any  other  event;  in  which 
latter   case  the  only  effect  of  said   sales    is 
to  satisfy  the   said   executions,    and    make 
the  said  purchasers  creditors  of  the  estate  of 
the   said    testatrix   by   the  amount   of  the 
purchase  money  paid  by  them  respectively, 
with  interest  thereon  from  the  time  of  such 
payment  a.nd  of  the  expenses  incurred,  after 
deducting:     hires  and  profits    received    by 
them  respectively  on  account  of  said  negroes 
since    the   sale:  that    all    proper   accounts 
should    be   taken  to  effectuate   the  purposes 
aforesaid :  that  so  much  of  the  said   decree 
of  the  Circuit  court  as  directs  the  commis- 
sioner to  enquire  into  and  report   the    fair 
market  value  of  the  plaintiff  Scilla  previous 
to  her  death,  and  as  dissolved  the  injunc- 
tion   awarded   against   the   said   Field  and 
Ragtand,    and  dismissed  the  bill  as  to   the 
said  Jincey  and  her  children  and   the   chil- 
dren of  Scilla,  is  erroneous,  and  that 
726      there  is  no  error  in   the  ^residue  of 
the  said  decree.    Therefore   so   much 
of  the  said  decree  as  is  above  declared  to  be 
erroneous     is    reversed,    and    the    residue 
thereof  afifirmed,  with  costs  to  the  appellants 
in  the  first  and  the  appellees  in  the  last  of 
the  above  mentioned  cases.     And  the  causes 
are   remanded   for  further  proceeding's  on 
the  principles  above  indicated. 
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*  Dowdy  V.  Commonwealth. 

July  Term,  1858,  Lewlsburv. 


I.  IsdlctaMiits— Cocmts  for  Larceny  and  Receiving  Stolen 
Oeeda— Election  of  Proeecotloa— Case  at  Bar.*— An  in- 
dictment contains  several  counts,  one  for  larceny. 

Inllctawttta— Counts  for  loirGeny  and  Receiving 
5tolenOoods— Blectton  of  Prosecution.— Tbe  first  head- 
note  of  the  principal  case  is  to  this  effect,  an  indict- 
ment contains  several  connts,one  for  larceny,  others 
for  receivlnir  stolen  foods  knowing  them  to  have 
been  stolen,  and  others  for  aiding  another  person  to 
conceal  stolen  roods  knowing  them  to  have  been 
stolen.  The  ctiarffes  in  all  these  counts,  however,  re- 
late to  the  same  roods,  which  in  different  counts  are 
laid  to  be  the  goods  of  different  persons,  or  of  per- 
sons nnknown:  and  it  was  held,  that  this  was  not  a 
case  in  which  the  court  should  quash  some  of  the 
connts.  or  compel  the  prosecution  to  elect  on  which 
count  the  prisoner  should  be  tried.  For  this  proposi- 
tion, see  the  principal  case  cited  and  approved  in  the 
following  cases:  Anable  v.  Com..  24  Qratt.  566:  Dull 
T.  Com..  25  Qratt  98S:  Hausenfluck  v.  Com.,  85  Va.  70B, 
711. 8  S.  £.  Rep.  688:  Anthony  ▼.  Com.,  88  Va.  850, 14  S. 
E.  Rep.  834:  Benton  ▼.  Com.,  91  Va.  792,  21  S.  E.  Rep. 
466:  Pitenogle  ▼.  Com..  91  Va.  808,  22  S.  £.  Rep.  851; 
MlcheU  V.  Com.,  98  Va.  777,  20  S.  E.  Rep.  892;  State  v. 
Hallda.  28  W.  Va.  608.  See  principal  case  cited  in 
fo^noUt  to  Scott  V.  Com.,  14  Oratt.  687:  Lef  twlch  v. 
Com..  20  GratL  716;  Shinn  v.  Com..  82  Qratt.  899; 
Smith  ▼.  Com..  21  Oratt  809.  See  firenerally.  mono- 
sraphic  noU  on  "Indictments,  Informations  and 
Presentments"  appended  to  Boyle  v.  Com.,  14  Qratt 
674. 


others  for  receivinv  stolen  roods  knowing  them 
to  haye  been  stolen,  and  others  for  aiding  another 
person  to  conceal  stolen  ffoods  knowing  them  to 
have  been  stolen.  The  charges  in  all  the  counts, 
however,  relate  to  the  same  ffoods.  which  in  differ- 
ent counts  are  laid  to  be  the  ffoods  of  different  per- 
sons, or  of  a  person  unknown.  Hsld:  It  is  not  a 
case  in  which  the  court  should  quash  some  of  the 
counts,  or  compel  the  prosecution  to  elect  on  which 
count  the  prisoner  shall  be  tried. 

a.  Jurors-  Not  a  Freeholder— Objection.— It  is  a  rood  ob- 
jection to  a  juror  in  a  case  of  felony  that  he  is  not 
a  freeholder. 

3.  Objection  to  Juror— Improperly  Ovemiled— Not  Cured 
by  Belns  Stricken  Off  by  Prisoner.— If  a  prisoner's 
objection  to  a  juror  is  improperly  overruled,  the 
error  is  not  cured  by  the  juror's  name  beinv 
stricken  off  from  the  panel  by  the  prisoner,  or  his 
not  beinff  drawn  as  one  of  the  twelve  who  are  to 
try  the  prisoner. 

The  case  in  fuUj  stated   by  Moncure,    J. » 
in  hia  opinion. 

Irving'  and  Johnson,  for  the  prisoner. 
Grattan,  for  the  commonwealth. 

MONCURE,  J.  This  is  a  writ  of  error  to 
a  judgment  of  the  Circuit  court  of  Cumber- 
land, rendered  in  April  last,  convicting  the 
prisoner  William  H.  Dowdy  of  grand  lar- 
ceny, and  sentencing  him  to  imprisonment 
in  the  penitentiary  for  one  year.  The  in- 
dictment contains  ten  counts,  in  each  of 
which  the  subject  of  the  larceny  is  stated  to 
be  '  'eleven  hundred  and  forty  pounds  of  to- 
bacco, of  the  value  of  one  hundred  dollars," 
but  each  of  which  is  different  from  the 
others  in  some  incidental  circumstance. 
The  first  is  a  common  count  for  larcen3'^, 
stating  the  owner  of  the  property  to  be  a  per- 
son to  the  jurors  unknown.  The  next 
728  six  *are  for  receiving  stolen  tobacco, 
knowing  it  to  have  been  stolen.  And 
the  last  three  are  for  aiding  John  Bailey, 
a  free  man  of  color,  in  concealing  stolen 
tobacco,  knowing  it  to  have  been  stolen. 
In  all  of  the  last  nine,  the  property  is 
stated  to  have  been  stolen  by  a  person  to 
the  jurors  unknown.  In  three  of  them  it  is 
stated  as  the  property  of  Nathaniel  M.  Os- 
borne, in  the  other  three  as  the  property  of 
George  McGlasson,  and  in  the  other  three 
as  the  property  of  a  person  to  the  jurors 
unknown.  In  three  of  the  six  counts  for 
receiving,  the  property  is  stated  to  have 
been  received  of  John  Bailey,  a  free  man 
of  color;  and  in  the  other  three  of  a  person 
to  the  jurors  unknown.  All  of  the  counts 
except  the  first  are  upon  the  19th  section, 
chap.  192,  p.  729  of  the  Code,  which  is  in 
these  words:  **If  any  free  person  buy  or 
receive  from  another  person,  or  aid  in  con- 
cealing, any  stolen  goods  or  other  things, 
knowing  the  same  to  have  been  stolen,  he 
shall  be  deemed  guilty  of  larceny  thereof, 
and  may  be  proceeded  against,  although  the 
principal  offender  be  not  convicted.** 
On  the  arraignment  of  the  prisoner, 
and  when  the  indictment  was  read  to 
him,  and  before  he  had  pleaded  thereto,  he 
moved  the  court  to  quash  each  count  of  the 
indictment;  which    motion  the  court   over- 
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ruled.  He  then  moved  the  court  to  quash 
the  whole  indictment;  which  motion  the 
court  also  overruled.  And  to  the  opinions 
of  the  court  overruling  said  motions,  the 
prisoner  severally  excepted.  He  then  de- 
murred g-enerally  to  the  indictment  and  each 
count  thereof;  but  the  court  overruled  the 
demurrer,  and  he  then  pleaded  not  guilty. 
The  prisoner  was  tried  and  found  guilty ; 
and  exceptions  were  taken  to  sundry  opin- 
ions given  by  the  court  on  the  trial ;  but  as 
the  verdict  was  set  aside  and  a  new  trial 
granted,  it  is  unnecessary  to  take  any  no- 
tice of  these  exceptions. 

On  the   second  trial  of  the   cause, 

729  four  bills  of  exceptions  *to  opinions 
of  the  court  given  on   the   said   trial, 

were  made  part  of  the  record.  The  first 
states,  that  on  the  trial  of  the  case,  before 
the  jury  were  sworn,  and  before  they  were 
charged,  the  prisoner  moved  the  court  to 
compel  the  attorney  for  the  commonwealth 
to  elect  under  which  count  or  counts  of  the 
indictment  he  would  prosecute  the  prisoner; 
but  the  court  overruled  the  motion,  and  per- 
mitted the  said  attorney  to  prosecute  under 
the  whole  indictment.  The  second  is  in 
regard  to  a  motion  of  the  prisoner  to  strike 
the  name  of  John  M.  Hamontree  from  the 
panel  ot  twenty-four  jurors;  which  was 
overruled  by  the  court,  but  which  it  is  un- 
necessary to  notice  any  further.  The  third 
states,  that  after  the  persons  summoned 
under  the  first  venire  facias  had  been  ex- 
amined, the  court  failing  to  make  up  the 
panel  of  twenty-four  out  of  the  persons  so 
summoned,  directed  the  sheriff  to  call  the 
bystanders;  among  whom  Robert  H.  Amos 
was  called,  sworn  and  examined  by  the 
court,  and  upon  such  examination  stated 
that  he  was  a  freeholder  in  a  county  ad- 
joining Cumberland,  but  was  a  resident, 
though  not  a  freeholder  in  Cumberland: 
and  the  prisoner'excepted  to  the  said  Amos 
because  he  was  not  a  freeholder  in  the  county 
of  Cumberland,  and  not  qualified  according 
to  law ;  but  the  court  overruled  the  excep- 
tion, decided  that  he  was  a  juror  free  from 
exception,  and  placed  him  on  the  panel  of 
twenty- four.  The  fourth  stated,  that  after 
the  persons  summoned  under  the  first  venire 
facias  had  been  examined,  the  court  failing 
to  make  up  the  panel  of  twenty-four  out  of 
the  persons  so  summoned,  directed  a  second 
venire  to  summon  sixty  persons  from  the 
body  of  the  county ;  on  which  second  venire 
John  M.  Shepherd  was  summoned,  and  be- 
ing sworn  and  examined  by  the  court,  he 
stated  that  he  was  not  a  freeholder ;  and  the 
prisoner  challenged  the  said  Shepherd  be- 
cause he  was  not  a  freeholder  and  qualified 
as  a   juror  according  to  law ;  but  the 

730  court  ^overruled  the  said  challenge,  de- 
cided that  he  was  a  juror  free  from  ex- 
ception, and  placed  him  on  the  said  panel  of 
twenty-four.  The  prisoner  was  afterwards 
tried  and  again  found  guilty ;  and  mov^d 
the  court  for  a  new  trial,  because  the  ver- 
dict was  contrar3'  to  the  law  and  the  evi- 
dence. ISut  the  court  overruled  the  motion, 
and  the  prisoner  excepted,  and  his  bill 
of  exceptions  was  made  a  part  of  the  record ; 


but  it  is  unnecessary  to  notice  it  any  far- 
ther. 

I  think  there  is  no   error  in   the   several 
opinions  of  the  Circuit  court  overruling  the 
demurrer ;  and  overruling  the  motions  of  the 
prisoner  to  quash  the  indictment,  and  each 
count   thereof ;  and  to  compel  the  attorney 
for  the  commonwealth  to  elect  under  which 
count  or  counts  he  would  prosecute  the  pris- 
oner.    The  law  on  this  subject  is  thus  laid 
down  by  Buller,  J.,  in  the  case,  cited  in  the 
argument,  of  Young  v.  The  King,  3  T.  R. 
106:  *'In  misdemeanors,  the  case  in  Burrow 
shows  that  it  is  no  objection  to  an   indict- 
ment that  it  contains  several  charges.     The 
case   of  felonies  admits  of  a  different  con- 
sideration ;  but  even  in  such  cases  it  is   no 
objection  in  this  stage  of  the  prosecution. 
On  the  face  of  an  indictment  every  count 
imports  to  be  for  a  different  offence,  and  is 
charged  as  at  different  times ;  and  it   does 
not  appear  on  the  record  whether  the  offences 
are  not  distinct.     But  if   it  appear  before 
the   defendant  has  pleaded  or  the  jury  are 
charged,  that  is   to  be   tried  for  separate 
offences,  it  has   been   the   practice    of  the 
judges    to  quash   the    indictment,     lest  it 
should  confound  the  prisoner  in  his  defence, 
or   prejudice  him  in  his  challenge  of  the 
jury;  for   he  might   object  to  a  juryman's 
trying  one  of  the  offences,  though  he  might 
have    no  reason  to  do  so  in  the  other.    But 
these  are  only  matters  of  prudence  and  dis- 
cretion.    If  the  judge  who  tries  the  prisoner 
does    not  discover  it  in   time,    I  think  he 
may  put  the  prosecutor   to  make   his 
731      election  on  which  charge  he  *will  pro- 
ceed."—'*  But  if  the  case  has  gone  to 
the  length  of  a  verdict,  it  is  no  objection  in 
arrest  of  judgment.     If   it  were  it  would 
overturn  every  indictment  which  contains 
several  counts."     In  the    case  of  Kane  v. 
The    People,    in    the    Court    of  errors   of 
New    York,    8   Wend.    R.   211,    the  law  is 
thus     stated  by  the  chancellor:  '*In  cases 
of  felony,  where  two  or  more  distinct  and 
separate  offences  are  contained  in  the  same 
indictment,  the  court,  in  its  discretion,  may 
quash  the  indictment  or  compel  the  prose- 
cutor to  elect   upon   which   charge   he  will 
proceed ;  but  in  point  of  law,  it  is  no  objec- 
tion that  two  or  more  offences  of  the  same 
nature  and  upon  which  the  same  or  a  simi- 
lar judgment  may  be   given,   are  contained 
in  different  counts  of  the  same  indictment. 
It   therefore   forms  no  ground  of  a  motion 
in    arrest  of  judgment ;  neither  can  it  be 
objected  by  way  of  demurrer,   or  on  a  writ 
of  error.      It   is  every    day's    practice  to 
charge  a  felony  in  different  ways  in  several 
counts,  for  the  purpose  of  meeting  the  evi- 
dence as  it  may   come  out   upon   the  trial; 
each  of  the  counts  on  the  face  of  the  indict- 
ment purports  to  be  for  a  distinct  and  sep- 
arate offence,  and  the  jury  very  frequently 
find  a  general  verdict  on  all  the  counts,  al- 
though only  one  offence  is   proved ;  but  no 
one  ever  supposed  that  formed  a  ground  for 
arresting  the    judgment.     If   the  difFerent 
counts    are  inserted  in  good    faith,  for  the 
purpose  of   meeting  a   single   charge,   the 
court  will  not  even  compel  the  prosecutor  to 
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elect ;  and  in  the  case  of  mere  misdemeanors 
which  are  only  punishable   by   fine   or  im- 
prisonment,  the  prosecutor  is  permitted  to 
join  and  try  several  distinct  offences  in  the 
same    indictment."    To  the  same  effect  is 
the  opinion  of  the  Supreme  court  of  Penn- 
sylvania in  The  Commonwealth  v.  Gillispie, 
7  Ser^.    A  Rawle  479.     See  also  1  Chitty's 
Crim.    L#aw  249,    cited  by   the  counsel   for 
the  prisoner;  and  the  opinion  of  Fry,  J.,  in 
MowtMTay's  case,  11  Leigh  649.     Each  count 
in  the  indictment   in   this  case   is  a 
732      *£^ood  count ;  and  each  being  for  fel- 
ony, there  is  Jio  misjoinder;  and  the 
demurrer,  therefore,  was  rig^htly  overruled. 
Whether  the  court  should  have  quashed  the 
indictment,    or  compelled  the  prosecutor  to 
elect    on   which   count   or  counts  he  would 
proceed,  depends  upon  whether  the  charges 
in    the  different  counts  **  are  actually  dis- 
tinct," in  the  language  cited  by  the  counsel 
from  Chitty,  **and  may  confound  the  pris- 
oner or  distract  the  attention  of  the  jury." 
There  are  some  cases  of  felony  in  which, 
even    thoug-h   the   charges  are  distinct,  the 
prisoner   would   not  be  confounded  or   the 
attention   of  the  jury    distracted;    and   in 
which,  therefore,  the  charges  may  properly 
be   included  in    the   same    indictment    and 
tried  tog'ether:  As,  for  example,  the  case  of 
foriging'  and  uttering  the  same  instrument, 
which  are  distinct  offences,  and  yet  are  of- 
ten charged  in  different  counts  of  the  same 
indictment.      The   People   v.    Rynders,    12 
Wend.    R.    425;  The   Pepple    v.    Gates,    13 
Wend.  R.  311;  2  Va,    Cas.    337;  Huffman's 
case,  6  Rand.  685;  Page's  case,  9  Leigh  683; 
Mowbray's  case,  11  heigh  643.     In  the  case 
first  cited  the  court  s^id,  ''That  there  would 
be  an'  incongruity  in  incorporating   in   the 
same   indictment    offences    of  a   different 
character,    such,    for  instance,    as  forgery 
Sind  x>erjury,  cannot  be  denied;  and  that  in 
such  case  a  court  would   refuse   to   hear   a 
trial  iipon  l)oth,  there  can  be  no  doubt ;  but 
when  offences  of  the  same  character,  differ- 
ing only  in  degree,  are  united  in  the  same  in- 
dictment, the  prisoner  may  and  ought  to  be 
tried   on  t>oth  charges  at   the   same   time. 
Such  is  this  case.     The   prisoner   was   in- 
dicted for  forging  the  check,   and  also  for 
publishing*  it  as  true  knowing  it  to  be  false. 
These  are  different  offences,  and  punished 
with  different  degrees  of  severity,  but  were 
properly  united  both  in  the  indictment  and 
trial." 

But  though  there  are  cases  of  felony 
in  which  several  charges,  though  dis- 
tinct, may  properly  be  included  in 
733  *the  same  indictment,  I  know  of  no 
case  in  which  the  several  counts  of  an 
indictment  were  all  for  the  same  offence, 
and  were  in  themselves  good  counts,  where 
the  indictment  or  any  of  the  counts  has  been 
quashed,  or  the  prosecutor  compelled  to  elect 
on  which  of  them  he  would  proceed.  In  the 
prosecution  of  offences  against  property,  or 
otherwise  particularly  effecting  individuals, 
it  is  generally  necessary  to  state  in  the  in- 
dictment, and  prove  on  the  trial,  the  name 
of  the  owner  of  the  property,  or  of  the  per- 
sons affected ;  or  that  he  is  a  person  to  the 
jurors 


the  doubts  in  regard  to  the  ownership  of 
property  and  names  of  persons,  is  often  so 
great  as  to  render  it  difficult  or  impossible 
for  the  prosecutor  to  know  before  hand  how 
the  matter  will  appear  on  the  trial ;  and  to 
prevent  a  variance  on  that  merely  inciden- 
tal though  necessary  part  of  his  case,  he  is 
allowed  to  vary  the  statement  of  the  name 
in  different  counts.  And  the  same  may  be 
said  of  other  incidental  circumstances  not 
affecting  the  essence  of  the  crime  or  chang- 
ing its  nature.  In  Mabry's  case,  2  Va. 
Cas.  396,  the  prisoner  had  been  examined 
before  the  examining  court  for  stealing 
three  bags  of  cotton  of  the  goods  and  chat- 
tels of  Nathaniel  Land;  and  was  indicted 
in  two  counts  for  stealing*  the  goods  and 
chattels,  first  of  Nathaniel  Land,  and  sec- 
ondly of  a  person  unknown.  The  prisoner 
on  his  arraignment,  moved  the  court  to 
strike  out  the  second  count,  because  he  had 
not  been  examined  for  the  offence  therein 
charged.  The  court  overruled  the  motion, 
and  the  prisoner  was  found  guilty  of  the 
larceny  mentioned  in  the  second,  and  not 
guilty  of  that  mentioned  in  the  first  count. 
Parker,  J.,  in  delivering*  the  unanimous 
opinion  of  the  General  court  denying  a 
writ  of  error,  said:  **The  offence  charged 
against  the  prisoner  had,  we  think,  been 
enquired  into  by  the  examining  court. 
That  offence  was  the  larceny  of  three  bags 

of  cotton  of  a  certain  value.  For  this 
734      ^criminal  offence  he  had  been  sent  on 

to  be  tried  in  the  Superior  court.  The 
property  of  the  goods  was  merely  an  inci- 
dent, and  did  not  enter  into  the  essence  of 
the  crime,"  &c.  In  the  case  under  consid- 
eration the  counts  of  the  indictment  are  all 
for  the  same  offence,  to  wit,  the  larceny  of 
^  'eleven  hundred  and  forty  pounds  of  tobacco 
of  the  value  of  100  dollars;"  and  they  differ 
from  each  other  only  in  the  statement  of 
names  and  other  incidental  circumstances. 
The  statute  under  which  all  of  them  but  the 
first  was  framed,  declares  that  a  person 
knowingly  receiving,  or  aiding  in  conceal- 
ing stolen  goods,  shall  be  deemed  guilty  of 
the  larceny  thereof.  Code,  729,  2  19.  The 
common  counts  for  larceny  would  alone 
have  been  sufficient  in  this  case ;  and  by 
relying  solely  on  them,  the  great  length  of 
the  indictment  would  have  been  avoided. 
It  would  then  have  contained  but  three 
instead  of  ten  counts :  That  is,  for  the  lar- 
ceny of  the  goods  and  chattels,  1st,  of 
Nathaniel  M.  Osborne,  2d,  of  George  Mc- 
Glasson,  and  3dly,  of  a  person  unknown. 
But  while  that  would  have  been  the  prefer- 
able course,  there  can  be  no  legal  objection 
to  the  one  which  was  pursued.  Indeed  the 
prisoner's  counsel  do  not  seem  to  object  to 
the  indictment,  because  it  contains  special 
counts  for  larceny  in  receiving  and  aiding 
in  concealing  stolen  g-oods.  Their  objection 
goes  to  the  difficulty  arising  from  the  own- 
ership of  the  property  as  charged  in  the 
different  counts  of  the  indictment.  ** One- 
half  of  the  jury,"  they  say,  ** may  have  be- 
lieved the  prisoner  guilty  of  receiving,  Ac, 
the  goods  of  Osborne ;  whilst  the  other  half 
may  have  believed  him  entirely  innocent  of 


unknown,   if  that  be  the  fact.     But    that  charge,  but   guilty  of  receiving,  Ac, 
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the  g-oods  of  McG-lasson  ;  and  yet  they  unite 
in  a  general  verdict  of  guilty.**  Now  it  is 
obvious  that  the  same  objection  might  be 
made  to  every  indictment  for  larceny  con- 
taining several  counts,  stating  the  owner- 
ship of  the  property  as  in  different  persons. 
It  might  have  been  made  to  the  indict- 

735  ment  *in  Mabry's  case.  In  that  case 
one-half  of  the  jury  might  have  be- 
lieved the  prisoner  g'uilty  of  stealing  three 
bags  of  cotton  of  Nathaniel  Land,  and  the 
other  half  might  have  believed  him  guilty 
of  stealing  the  property  of  a  person  un- 
known. But  the  possibility  of  such  a  state 
of  things  as  that  does  not  render  the  joinder 
of  such  counts  improper,  or  make  it  proper 
to  compel  the  prosecutor  to  elect.  Of  course 
the  jur3'  would  not  be  authorized  to  find  the 
prisoner  guilty  in  such  a  case,  without  her 
ing  all  satisfied  that  at  least  one  of  the 
counts  is  sustained  by  the  evidence ;  and 
the  court  ought  so  to  instruct  them,  if  re- 
quired. 

But  I  think  the  Circuit  court  erred  in 
overruling  the  prisoner's  challenge  of  John 
M.  Shepherd  because  he  was  not  a  free- 
holder and  qualified  as  a  juror  according  to 
law.  The  1st  section  of  chap.  163  of  the 
Code,  p.  628,  declares  that  **no  person  shall 
be  qualified  to  serve  upon  a  petit  jury  in 
any  proceeding,  civil  or  criminal,  unless  he 
is  21  years  of  age,  and  owns  property,  real 
or  personal,  of  the  value  of  100 dollars."  If 
that  had  been  the  only  law  on  the  subject 
of  the  qualification  of  petit  jurors,  the  pris- 
oner's challenge  of  Shepherd  would  have 
been  properly  overruled.  But  there  is  an- 
other law,  which,  I  think,  superadds  the 
freehold  qualification  in  cases  of  felony. 
That  law  is  to  be  found  in  chap.  208,  p. 
774  and  775  of  the  Code.  Section  4  provides 
that,  '*In  a  case  of  felony,  in  which  a  writ 
of  venire  facias  is  necessary,  the  writ  shall 
command  the  ofiicer  charged  with  its  execu- 
tion to  summon  twenty-four  persons,  free- 
holders of  his  county  or  corporation,  resid- 
ing remote  from  the  place  where  the  offence 
is  charged  to  have  been  committed,  and  qual- 
ified in  other  respects  to  serve  as  jurors,  to 
attend  the  court,"  &c.  The  twenty-four 
persons  to  be  summoned  under  the  venire 
are  thus  required  to  have  the  qualification 
of  a  freehold,  besides  being  * 'qualified  in 
other  respects.  * '     Section    9  provides 

736  that    *when    any    jurors    summoned 
under  a  writ  of  venire   facias  fail  to 

attend,  or  are  challenged  for  cause,  or  if  the 
whole  array  be  challenged,  the  court  shall 
cause  the  other  jurors  to  be  summoned  in 
the  county  or  corporation,  until  a  panel  of 
twenty-four  jurors,  free  from  exception,  be 
completed,"  &c.  Section  10  provides  that, 
*'In  a  criminal  case  in  a  Superior  court,  if 
qualified  jurors  not  exempt  from  serving, 
cannot  be  conveniently  found  in  the  county 
or  corporation  in  which  the  trial  is  to  be, 
the  court  may  cause  so  man  3'  as  may  be 
necessary  of  such  jurors  to  be  summoned 
from  any  other  county  or  corporation,"  Ac. 
It  seems  obvious  to  have  been  intended  by 
the  legislature  that  all  the  persons  compos- 
ing the  panelof  twenty- four  jurors,  whether 


summoned  under  the  4th,  9th  or  10th  sec- 
tions aforesaid,  should  be  freeholders*  as 
well  as  qualified  in  other  respects.  Those 
summoned  under  the  4th  section  are,  as  be- 
fore stated,  expressly  required  to  be  free- 
holders. Why  should  not  the  rest  be  so  too? 
Could  it  have  been  intended  that  part  should 
be  freeholders  while  the  other  part  mig-bt 
not  be  so?  The  panel  of  twenty-fotar  is 
rarely  ever  composed  entirely  of  persons 
summoned  under  the  original  venire.  So 
that  if  the  freehold  qualification  was,  as  it 
seems  to  have  been,  considered  important 
by  the  legislature,  it  would  hardly  in  any 
case  be  more  than  partially  secured  by  con- 
fining its  requisition  to  the  persons  sum- 
moned under  the  original  venire.  But 
relative  terms  are  used  in  the  9th  and  lOth 
sections,  which  plainly  refer  to  the  freehold 
qualification  prescribed  by  the  4th,  and  im- 
ply that  the  jurors  to  be  summoned  under 
the  former  shall  have  that  qualification  as 
well  as  those  summoned  under  the  latter. 
Under  the  9th  section  other  jurors  are  re- 
quired to  be  summoned  in  the  county,  &c., 
until  the  panel  of  jurors,  free  from  excep- 
tion,  be   completed;    thus   placing   all  the 

jurors  on  the  panel  on  the  same  foot- 
737      ing  in  regard  to  qualification.    *And 

under  the  10th  section  jurors  are  to  be 
summoned  from  another  county,  &c.,  only 
in  case  qualified  jurors,  Ac,  cannot  be  con- 
veniently found  in  the  county,  Ac,  in  which 
the  trial  is  to  be ;  thus  showing  that  all  the 
jurors,  whether  summoned  in  or  out  of  the 
county  of  the  trial,  are  to  be  qualified  in 
all  respects,  and  therefore  freeholders.  John 
M.  Shepherd  was  not  a  freeholder,  and 
therefore  was  not  a  qualified  juror;  and  the 
prisoner's  challenge  of  him  should  have 
been  sustained.  He  appears  not  to  have 
been  one  of  the  twelve  jurors  that  tried  the 
prisoner,  and  must  therefore  have  been  one 
of  the  eight  stricken  from  the  panel  by  the 
prisoner,  or  was  one  of  those  not  selected 
bv  lot.  But  this  does  not  alter  the  case : 
The  prisoner  may  have  stricken  him  from 
the  panel  because  the  challenge  was  over- 
ruled. The  case  in  this  respect  is  somewhat 
like,  though  stronger  than,  Lithgow's  case, 
2  Va.  Cases  297,  in  which  it  was  held  that  if 
the  court  erroneously  overruled  a  prisoner's 
challenge  to  a  juror  for  favor,  and  then  the 
prisoner  peremptorily  challenge  the  juror, 
the  error  of  thp  court  is  not  cured  by  the 
subsequent  exclusion  of  the  juror,  al- 
though the  prisoner  had  not  exhausted  his 
peremptory  challenges  even  to  the  last.  See 
also  Sprouce's  case,  Id.  375. 

It  is  unnecessary  to  consider  whether  the 
court  erred  in  overruling  the  prisoner's  mo- 
tion to  strike  the  name  of  John  M.  Ham- 
montree  from  the  panel  of  twenty-four 
jurors,  or  his  challenge  of  Robert  H.  Amos, 
or  his  motion  for  a  new  trial.  And  without 
deciding  those  questions,  I  am  for  revers- 
ing the  judgment,  setting  aside  the  verdict, 
and  remanding  the  case  for  a  new  trial  to  be 
had  therein. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 
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*Rand  v.  Commonwealth. 

October  Term,  186S,  Richmond. 

Law- Statute  As  to  Addltkmal  Panlshmcfit 
Offence— AppHcatkML— me  act  Code  of 
1819,  ch.  199.  I  S5.  p.  76S,  applies  to  the  case  of  a 
prisoner  on  trial  who  had  been  convicted  and 
sentenced  preylous  to  the  passage  of  this  act* 

X.  SeflM— Same—  Seme—  Constltutloiiel.— The  act  as 
applicable  to  such  a  case,  is  not  ex  pest  facto  and 
anconstitntional. 

a.  5aiae-  Same— SAiDe.-^he  act  does  not  apply  to  the 
case  of  a  conviction  for  an  offence  committed  after 
commission  of  that  for  which  the  prisoner  is  on 
trial. 

4.  Seae— Same— Indletmeiitt— AUegatkuM.— The  in- 
dictment most  set  out  the  time  and  place  of  the 
first  conviction,  and  must  show  that  the  previous 
conviction  was  for  an  offence  committed  before  the 
commission  of  that  for  which  the  prisoner  is  on 
triaL 

8.  Ssfi—lndictiaefltt— Panlty  Counts— Disregard  of.— 
Tbe  act  Code  of  1849.  ch.  206,  f  84.  p.  778,  authorizes 
a  prisoner  who  is  tried  on  an  indictment  contain- 
ing several  counts,  some  of  which  are  faulty,  to 
move  the  court  to  instruct  the  jury  to  disregard 
tbe  faulty  counts.  A  motion  to  exclude  evidence 
wbich  coDld  only  be  applicable  to  the  faulty  count 
is  in  effect  a  motion  to  disregard  that  count 

6.  Saaw— Evidence  of  Former  Conviction  Improperly 
Admitted-Effect.- Evidence  having-  been  improp- 
erly admitted  to  prove  a  former  conviction,  the 
whole  judirment  must  be  reversed,  and  anew  trial 
awarded. 

7.  Seme  —  ladlctmentt — Counts—  Qu.abb :  Whether 
each  count  of  the  indictment  must  set  out  the 
former  conviction,  or  whether  one  allegation  of 
that  fact  may  be  made,  applicable  to  all  the  counts. 

t.  Same  — Former  Convlctfon.— Qttjbbs:  When  the 
e?idence  of  a  former  conviction  should  be  sub- 
mitted to  the  jury. 

John  W.  Rand  was  indicted  for  burgflary 
and  larcen3*  in  the  Circuit  court  of  Norfolk 
county.  The  indictment  contained  four 
counts :  And  at  the  conclusion  of  the  second 
count  there  was  the  following*:  **And  the 
jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  the  said 
739  John  W.  Rand,  late  *of  the  common- 
wealth of  Massachusetts,  one  of  the 
United  States,  hath  been  convicted  of  a  fel- 
ony by  him  committed  in  the  said  common- 
wealth of  Massachusetts,  one  of  the  United 
States,  and  therefor  sentenced  to  confine- 
ment in  the  penitentiary  of  the  common- 
wealth of  Massachusetts,  one  of  the  United 
States." 

On  the  trial  of  the  prisoner,  after  the  pros- 
ecution had   introduced     evidence  for    the 


*See  the  opinion  of  JtiDOS  Daniel  for  the  law. 
ladlctBMnt— One  Good  Count— Oenerel  Demurrer.— 

It  is  a  well-settled  principle  of  law,  that  ag-eneral 
demarrer  Is  bad,  if  the  indictment  contains  one 
good  count  State  v.  Cartrisrht  20  W.  Va.  37.  citiuff 
the  principal  case.  See  also,  principal  case  cited  in 
Shiiaers  Case.  14  Oratt.  872:  Prior's  Case  (Va.),  26  S. 
£.Bep.8ft. 

^e  monoflraphlc  note  on  "Indictments.  Informa- 
tions and  Presentments'*  appended  to  Boyle  v.  Com., 
140ratLa74. 


purpose  of  sustaining  the  charge  of  bur- 
glary and  larceny,  a  witness  was  introduced 
and  sworn,  and  two  records  of  a  conviction 
for  felony  in  Massachusetts  were  exhibited 
to  him,  and  he  was  asked  if  the  prisoner 
was  the  same  person  named  in  the  said  rec- 
ords, and  he  replied  that  he  was:  And  then 
the  prosecution  proposed  to  read  the  said 
records  in  evidence  to  the  jury;  whereupon 
the  prisoner  by  his  counsel,  moved  the  court 
to  exclude  the  said  evidence  and  records ; 
but  the  court  overruled  the  motion  and 
admitted  the  evidence,  and  the  prisoner  ex- 
cepted. 

The  jury  found  the  prisoner  guilty  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  five  years ;  and  they  found 
further  that  he  had  been  before  convicted 
of  a  felony,  and  sentenced  to  confinement 
in  the  penitentiary  in  Massachusetts.  And 
the  court  sentenced  the  prisoner  to  be  im- 
prisoned in  the  penitentiary  of  this  com- 
monwealth for  the  term  of  five  years  as 
fixed  by  the  jury ;  and  to  an  additional  term 
of  ^v^  years.  And  the  judge  certified  that 
the  court  stated  to  the  jury  that  the  record 
from  the  state  of  Massachusetts,  referred  to 
in  the  indictment,  was  admitted  and  to  be 
received  as  evidence  by  the  jury  for  the  sole 
purpose  of  showing  that  the  prisoner  had 
been  before  convicted  of  an  offence  and 
sentenced  to  confinement  therefor  in  the 
penitentiary  to  a  like  punishment  in  the 
state  of  Massachusetts,  as  alleged  in  the  said 
indictment.  The  prisoner  thereupon  ap- 
plied to  this  court  for  a  writ  of  error. 

740         *R.  G.  Scott,  for  the  prisoner. 

The  Attorney  General,  for  the  com- 
monwealth. 

DANIEI',  J.,  delivered  the  opinion  of  the 
court. 

In  addition  to  the  four  regular  counts  in 
the  indictment  for  burglary  and  larceny, 
there  is  also  the  further  charge  or  allega- 
tion that  the  prisoner  *'hath  t^en  convicted 
of  a  felony  by  him  committed  in  the  com- 
monwealth of  Massachusetts,  one  of  the 
United  States,  and  therefor  sentenced  to 
confinement  in  the  penitentiary  of  the  said 
commonwealth  of  Massachusetts,  one  of  the 
United  States." 

On  the  trial,  the  prisoner  having  been 
regularly  arraigned,  and  having  pleaded 
not  guilty,  the  prosecution,  after  it  had 
introduced  evidence  for  the  purpose  of  sus- 
taining the  allegations  contained  in  the  in- 
dictment, then  exhibited  two  records,  one  of 
which  showed  that  John  W.  Rand  had,  at 
the  November  term  of  the  Municipal  court 
of  the  city  of  Boston  in  1843,  been  convicted 
of  larceny,  and  sentenced  therefor  to  con- 
finement in  the  penitentiary  of  the  state  of 
Massachusetts  for  the  space  of  four  years; 
and  the  other,  that  on  an  appeal  before  the 
Supreme  judicial  court,  the  said  conviction 
and  sentence  had  been  regularly  affirmed  in 
the  year  1844 ;  and  also  introduced  a  witness, 
by  whom  it  off"ered  to  prove  that  the  pris- 
oner was  the  same  person  named  in  the  said 
records.  To  the  introduction  of  this  evi- 
dence the  prisoner  objected ;  but   the   court 
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overruled  the  objection,  and  permitted  the 
said  records  and  proof  of  the  identity  of  the 
prisoner  to  go  to  the  jury;  and  the  prisoner 
excepted. 

The  questions  to  be  decided  here  all  turn 
on  the  propriety  or  impropriety  of  permit- 
ting"  the  introduction  of  this  evidence. 

from  an  early  period  in  the  history  of  our 
penal  code,  indeed  from  the  date  of  the  es- 
tablishment of  the  penitentiary,  .it  has 
been   the   policy   of  our  law  to  visit 

741  *with  increased  punishment  offenders 
who  shall  be  convicted  and  sentenced 

for  felonies  committed,  after  having^  been 
once  or  oftener  convicted  and  sentenced  for 
like  offences.  Previously,  however,  to  the 
revision  of  the  criminal  laws  in  1848,  the 
provisions  for  increased  or  additional  pun- 
ishment for  second  offences  or  convictions, 
only  reached  those  cases  where  the  accused 
had  been  before  sentenced  by  some  court  in 
this  state.  In  1848  the  law  in  this  respect 
was  changed,  and  the  additional  punish- 
ment prescribed  for  the  second  conviction 
made  to  extend  to  cases  where  the  first  con- 
viction had  been  made  in  a  court  of  any 
other  of  the  United  States.  The  law  of  1848, 
with  some  slight  change  in  its  phraseology, 
is  embodied  in  the  code  of  1849,  and  is  to  be 
found  in  the  25th  section  of  chapter  199.  It 
declares  that  *^when  any  person  is  convicted 
of  an  offence,  and  sentenced  to  confinement 
therefor  in  the  penitentiary,  and  it  is  alleged 
in  the  indictment  on  which  he  is  convicted, 
and  admitted,  or  by  the  jury  found,  that 
he  had  been  before  sentenced  in  the  United 
States  to  a  like  punishment,  he  shall  be 
sentenced  to  be  confined  five  years,  in  ad- 
dition to  the  time  to  which  he  is  or  would  be 
otherwise  sentenced."  The  exhibition  of 
the  charge,  that  the  prisoner  Jiad  been  before 
convicted  and  sentenced  in  Massachusetts, 
and  the  offer  to  sustain  the  charge  by  proof, 
were  doubtless  designed  on  the  part  of  the 
prosecution  to  be  in  pursuance  of  this  law. 

The  effort  on  the  part  of  the  prisoner's 
counsel  to  sustain  his  exception  to  the 
course  of  the  court  in  regard  to  this  portion 
of  the  prosecution,  is  placed  mainly  on 
three  grounds : 

First.  That  it  is  only  by  construction  that 
the  law  can  be  made  to  reach  a  case  like 
this;  and  that  to  give  to  it  such  construc- 
tion would  be  to  give  to  it  a  retrospective 
operation,  which  is  inadmissible. 

Secondly.  That  if  the  law,  in  plain 

742  and  unequivocal  *terms  embraced  the 
case,  it  would    be    an    ex   post    facto 

law,  inasmuch  as  it  appears  that  the  first 
conviction  was  had  in  Massachusetts  in  the 
year  1843,  and  the  law  under  which  it  is 
soug'ht  to  visit  the  prisoner  with  the  addi- 
tional punishment,  was  not  passed  till  the 
year  1848;  and  therefore  that  in  either  of 
these  aspects  the  testimony  offered  would 
be  illegal,  even  though  the  charge  were 
formally  made  in  compliance  with  the 
construction  above  mentioned,  or  in  ac- 
cordance with  the  plain  and  obvious  re- 
quirements of  the  law. 

Thirdly.  That  the  allegation  was  in  no 
aspect   well  made^  but  was   altogether  de- 


fective and  faulty,  and  that  the  court,  on 
the  motion  of  the  prisoner  to  reject  the  evi- 
dence, should  have  excluded  it,  and  in- 
structed the  jury  wholly  to  disregard  said 
allegation. 

As  to  the  first  ground,  no  resort  to  con- 
struction is  necessary  to  show  Uiat  the  terms 
of  the  law  embrace  all  cases  of  a  second 
conviction,  whether  the  first  conviction  had 
been  had  since,  or  before,  the  passag^e  of 
the  law.  Violence  would  have  to  be  done 
to  the  plain  and  obvious  import  of  the  ^vords 
employed,  in  order  to  restrict  the  operation 
of  the  law  to  the  cases  where  the  first  con- 
viction had  taken  place  since  its  enactment. 
If  a  reasonable  doubt  arose  out  of  the  lan- 
g'uage  used  in  the  statute,  whether  the  law 
contemplated  the  cases  in  which  the  first 
conviction  was  had  before  its  passage,  the 
charitable  rules  which  prevail  in  the  con- 
struction of  such  laws  would  perhaps  re- 
quire us  to  restrict  its  operation  to  those 
cases  alone  where  the  first  conviction  had 
taken  place  since  the  oassag'e  of  the  law. 

But  no  such  doubt  arises.  To  g'lve  the 
law  the  restricted  operation  contended  for 
by  the  prisoner's  counsel,  would  therefore 
be,  not  to  construe  the  statute,  but  to  deny 
its  authority  and  set  at  naug-ht  its  plain 
requirements.  This  it  is  not  competent  for 
us  to  do,  unless  satisfied  that  the  sec- 
743  ond  ground  of  objection  *taken  is 
tenable,  to  wit,  that  the  statute,  so 
far  as  it  is  applicable  to  the  case  before 
us,  is  unconstitutional  as  being-  an  ex  post 
facto  law. 

Is  it  obnoxious  to  such  objection?  The 
first  conviction,  as  has  been  before  stated, 
was  had  in  1843,  and  the  second  offence  is 
alleged  and  found  to  have  been  committed  in 
1852 ;  whilst  the  law  under  consideration  was 
passed  in  1848  and  re-enacted  in  1849.  In 
the  increased  punishment  prescribed  by  the 
statute  and  to  which  the  prisoner  has  been 
sentenced^  one  which,  in  legal  contempla- 
tion, is  to  be  regarded  as  attached  to  the 
first  or  to  the  second  offence?  If  to  the  lat- 
ter, there  is  nothing  in  the  statute  on  which 
to  base  the  imputation  of  its  being  of  an 
ex  post  facto  character  in  its  design  or  op- 
eration. The  constitution  withholds  from 
the  legislature  the  power  to  convert,  by 
statute,  into  a  crime,  an  act,  which,  at  the 
time  it  was  done,  offended  against  no  law; 
or  to  visit  a  criminal  act  even  with  penal- 
ties more  severe  than  those  which  were 
attached  to  it  by  the  law,  when  it  was  com- 
mitted. No  constitutional  or  other  obstacle 
however,  seems  to  stand  in  the  way  of  the 
legislature's  passing  an  act  declaring-  that 
persons  thereafter  convicted  of  certain  of- 
fences committed  after  the  passag^e  of  the 
act,  may,  if  shown  to  have  committed  like  of- 
fences before,  be  subjected  to  greater  punish- 
ment than  that  prescribed  for  those  whose 
prefvious  course  in  life  does  not  indicate  so 
great  a  degree  of  moral  depravity.  One 
convicted  under  such  a  statute  cannot  justly 
complain  that  his  former  transgressions 
have  been  brought  up  in  judg-ment  ag^ainst 
him.  He  knew  or  is  presumed  to  have 
known,  before  the  commission  of  the  second 
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offence,  all  the  penalties  denounced  ag-ainst 
it;  and  if  in  some  sense  the  additional 
ptmishment  may  be  said  to  be  a  consequence 
of  the  first  offence,  (inasmuch  as  there  could 
be  no  sentence  for'  such  punishment  in  the 
absence  of  proof  of  the  first  con  vie- 
744  tion,)  still  it  is  not  a  *necessary  con- 
sequence; but  one  which  could  only 
arise  on  the  conviction  for  the  second 
offence,  and  one  therefore,  which  being- 
fnlly  apprised  of  in  advance,  the  offender 
was  left  free  to  brave  or  avoid. 

In  Ross'  case,  2  Pick.  R.  165,  a  like  ques- 
tion  arose   before   the    Supreme    court   of 
Massachusetts  in  construing  a  statute  sim- 
ilar in   its  features   to  the  one   now  under 
consideration.     The   statute  alluded  to  was 
passed    in  1817,  and  provided  in   substance 
that  where  a  person  had  been  convicted  of 
a  crime  punishable  by  confinement  to  hard 
labor,  he  should,  upon  conviction  of  another 
offence  punishable  in  like  manner,  be  sen- 
tenced to  a  punishment  in  addition  to  the 
one   prescribed   by  the  law  for  such   last 
offence.      The    second  offence    for    which 
Ross  was  convicted,    was  committed  after 
the  passage  of  the  act  of  1817,   and  he   had 
been  convicted  of  a   like  offence    in    1816, 
before  the    passage    of    the    act;  and  the 
question    raised    in  the   Supreme  court  of 
Massachusetts  was,  whether  the  provision 
in   relation  to   the   additional    punishment 
was  not,  in  that  case,  ex  post  facto  and  re- 
trospective in  its  operation.     It  was  argued, 
in  behalf  of  the  prisoner,  that  it  was.     The 
statute,  it  was  said,  incorporated  a  convic- 
tion of  a  crime  committed   before  the  pass- 
ing of   it,    with    a   conviction   after,    and 
subjected  the  offender  to  additional  punish- 
ment.   This,  it  was  argued,  was  retrospec- 
tive; for,  when  the  crime   was  committed 
before  the  passing  of  the  statute,  the  offender 
could   not   be   apprised    of   the    vengeance 
in  store   for  him  when  it  should   be  united 
with  another  crime.     The  court,  however, 
were  of  opinion  that  there  was  nothing  ob- 
jectionable in  the  law.     Parker,  C.  J.,  who 
delivered  the  opinion  of  the  court,  said,  that 
if  it  could   be  truly  said  that  the  party  was 
punished   under   the   statute   for    the    first 
offence,  the  statute  would  be  ex  post  facto ; 
that  a  party  ought  to  know,  at  the  time  of 
committing  the  offence,  the  whole  ex- 
745     tent  of  the  punishment:  *But  he  pro- 
ceeded to  show  that   the    punishment 
was  for  the  last  offence  committed,  and  was 
rendered  more  severe  in  consequence  of  the 
situation  Into  which  the  party   had   previ- 
ously brought  himself ;  that  the  punishment 
was  enhanced  from  the  character  of  the  cul- 
prit.   In  the  more  recent  case  of  Plumbly 
T.  Commonwealth,  2  Mete.   R.  413,  decid^ 
by  the  same  court,  Ross'  case  is  cited  with 
approbation.     The   court  said   that   in  the 
last  mentioned  case   it   was   properly    held 
that  the  law  did  not  impose  a   second   pun- 
ishment for  the  first  offence ;  but  imposed  a 
higher  punishment  on   one  a    second   time 
convicted,  because  the  former  punishment 
had  proved  inefficacious  in  doing  the  work 
of  reform  for  which  it  was  designed.     These 
views  are,  we  think,  correct,  and  applying 


them  to  the  case  under  consideration,  we 
are  of  opinion  that  the  second  ground  taken 
by  the  prisoner's  counsel  cannot  avail  him. 

The  third   ground   remains   to  be  consid- 
ered. 

The  allegation  in  regard  to  the  first  con- 
viction does  not  state  when  it  was  had,  but 
charges  simply  that  *^  the  prisoner  hath  been 
convicted  of  a  felony  by  him  committed  in 
the  commonwealth  of  Massachusetts,"  &c. 
It  might  happen  that  a  person  who  had 
committed  a  first  and  second  offence  should 
be  tried  and  convicted  of  the  second  offence 
before  he  was  tried  for  the  first.  If  this 
allegation  therefore  is  properly  made,  proof 
of  such  conviction  of  the  second  offence 
might  serve  as  evidence  to  justify  the  in- 
fliction of  the  increased  or  additional  pun- 
ishment on  the  offender  for  his  first  offence ; 
for  the  term  in  which  the  charge  is  made 
would  be  fully  satisfied  by  proof  of  any 
conviction  of  a  felony  before  the  exhibition 
of  the  indictment,  without  regard  to  the 
time  when  such  felony  was  committed.  The 
attorney  general  insists,  that  if  such  should 
be  adjudged  to  be  the  true  meaning  and 
effect  of  the  charge,  it  would  in  that 
746  respect,  be  still  *properly  made,  and 
in  c6nformity  with  the  true  intent  and 
object  of  the  statute;  that  the  statute  is 
designed  to  impose  increased  punishment 
on  those  who  by  a  second  conviction  are 
proved  to  be  habitual  offenders,  no  matter 
what  may  be  the  order  of  time  in  which 
these  offences  may  have  been  committed.  If 
this  were  the  first  statute  of  the  kind  en- 
acted by  our  legislature,  and  we  were  to  be 
restricted  in  construing  it  to  a  strict  and 
literal  interpretation  of  its  language,  these 
views  would  be  entitled  to  great  weight. 
Many  laws  of  a  like  nature  have  however, 
(as  has  been  already  stated,)  been  previ- 
ously passed  by  our  legislature;  and  on 
looking  at  them,  we  find  that  in  most,  if  not 
in  all  of  them,  it  is  required  that  the  offence 
to  be  visited  with  the  additional  punishment 
shall  have  been  committed  after  a  conviction 
for  another  felony.  Thus  in  the  law  of  1796, 
(ch.  200,  Code  1803,  p.  355,)  entitled  ''an 
act  to  amend  the  penal  laws  of  the  common- 
wealth," providing  amongst  other  things, 
for  the  establishment  of  the  penitentiary, 
the  punishment  of  death  (except  for  murder 
in  the  first  degree,)  is  abolished  in  the  first 
section ;  and  in  the  24th  -  section  it  is  de- 
clared, that  **If  any  person  convicted  of 
any  crime,  which  now  is  capital,  or  a  felony 
of  death  without  benefit  of  clergy,  shall 
commit  any  such  offence  a  second  time,  and 
shall  be  thereof  legally  convicted,  he  shall 
be  sentenced  to  undergo  an  imprisonment 
in  said  penitentiary-house,  at  hard  labor 
during  life,"  &c.  So  again,  in  the  13th  sec- 
tion of  ch.  171,  1  Rev.  Code  619,  it  is  pro- 
vided, that  *' If  any  person  guilty  of  an 
offence  punishable  by  confinement  in  the 
penitentiary,  shall  have  been  convicted 
thereof,  &c.,  and  shall  afterwards  commit 
any  other  offence,  which  by  law,  if  there 
had  been  no  such  previous  conviction, 
would  have  been  punishable  with  confine- 
ment in  the  penitentiary   for  a  period   not 
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less  than   live  years;  every   such   offender 
being-  thereof  lawfully  convicted,  shall    be 
punished  by   confinement  in   said  peniten- 
tiary for  life." 

747  ^Similar  lang-uag-e  is  employed   in 
the  14th  and  15th  sections  of  the  said 

last  mentioned  act.  These  provisions  have 
been  in  some  respects  modified  by  subse- 
quent enactments;  but  in  none  of  them 
passed  prior  to  the  act  under  consideration, 
is  there  any  such  change  in  the  language, 
in  reference  to  the  first  and  second  offences, 
remembered,  as  would  denote  a  purpose 
on  the  part  of  the  legislature  to  alter  or 
dispense  with  the  requirement  that  a  convic- 
tion for  felony  should  precede  the  commis- 
sion of  the  offence  which  is  to  be  visited 
with  the  increased  punishment. 

The  decision  and  reasoning  of  the  Su- 
preme court  of  New  York  in  the  case  of  The 
People  v.  Butler,  3  Cow.  R.  347,  applies 
with  full  force  to  the  case  before  us.  The 
statute  under  which  the  prosecution  in  that 
case  was  had,  provides  **that  every  person 
who  shall  hereafter  be  a  second  time  or 
oftener  convicted  of  petit  larceny,  shall  be 
adjudged  by  the  court  who  may  give  judg- 
ment thereon,  to  imprisonment  in  the  state 
prison  for  any  time  not  exceeding*  three 
years  ;*'  and  it  was  contended  on  the  part  of 
the  prosecution,  that  there  was  nothing  in 
the  phraseology  of  the  statute  which  re- 
quire the  second  crime  to  have  been  com- 
mitted after  the  first  conviction ;  and  that 
the  scheme  of  the  law  was  to  enhance  the 
punishment  for  a  series  of  offences,  betray- 
ing a  hardiness  and  depravity  in  guilt, 
whether  the  conviction  was  for  the  first  or 
the  second  offence.  On  the  part  of  the 
prisoner  it  was  argued  in  that  case,  that 
the  statute  intended  that  a  conviction  should 
precede  the  second  offence;  that  the  mis- 
chief was  a  want  of  reformation  by  the  first 
punishment,  and  that  the  previous  convic- 
tion was  required  as  evidence  that  the  mild 
correction  for  one  offence  had  failed  of  its 
effect:  that  the  legislature  intended  that 
the  culprit  should  first  hear  the  monitory 
voice  of  the  law  before  the  heavier  doom 
should  be  announced;  and  that  the  statute 
was     based    on     the    sound    maxim, 

748  *that    if    gentle    means    would     not 
avail,     the   more   severe   punishment 

should  be  applied. 

The  court  held  that  the  true  construction 
was  that  contended  for  on  behalf  of  the 
prisoner.  Savage,  C.  J.,  in  delivering  the 
opinion  of  the  court,  after  stating  that  there 
had  been  various  laws  on  the  subject,  said : 
*'The  statutes  providing  for  the  punishment 
of  second  offences  are  worded  differently, 
some  of  them  declaring  that  every  person 
who  shall  be  a  second  time  duly  convicted 
or  attained  of  any  of  the  said  felonies  com- 
mitted after  the  said  first  conviction,"  and 
sometimes,  ** shall  be  a  second  time  or 
oftener  duly  convicted  or  attainted."  He 
then  proceeded  to  express  the  opinion  of  the 
court,  that  **the  difference  of  phraseology 
in  the  several  statutes  was  accidental ;  that 
the  legislature  meant  the  same  thing  in 
all,  which  was,    that  a   conviction   should 


precede  the  second  offence ;  and  in  support 
of  the  opinion  cites  Hawkins,  P.  C,  ch.  40, 
{  3,  where  the  rule  is  laid  down  that  *  *  where 
a  statute  makes  a  second  offence  felony,  or 
subject  to  a  heavier  punishment  than  the 
first,  it  is  always  implied  that  such  second 
offence  ought  to  be  committed  after  a  con- 
viction for  the  first ;  for  the  gentler  method 
shall  first  be  tried  which  may  perhaps  prove 
effectual. ' ' 

The  departure  in  the  present  law  from 
the  language  heretofore  generally  adopted 
in  former  laws  has  not,  we  think,  origi- 
nated in  any  design  to  change  this  rule. 
On  the  contrary,  we  think  it  obvious  that 
the  present  provisions  are  designed  to  carry 
out  the  policy  hitherto  apparent  in  our 
legislation,  and  to  modify  the  law  in  this 
respect  only  so  far  as  to  make  it  embrace 
also  the  cases  where  the  first  convictions 
are  had  in  other  states. 

With  these  views  of  the  law,  we  think 
that  the  allegation  or  charge  in  question  is 
not  only  defective  in  failing  to  set  out  the 
time  and  place  of  the  first  conviction,  but 
is  also  faulty  in  this,  that,  under  it  as  it 
now  stands,  a  case  which  is  not  contem- 
plated by  the  provisions  of   the  law   -would 

satisfy  the  terms  of  the  charge. 
749  *Is  this  defect  cured  by  the  verdict? 
In  Kirk's  case,  9  I^igh627,  decided 
by  the  General  court  in  1838,  it  was  held 
that  the  defect  in  some  of  the  counts  of  the 
indictment  did  not  affect  the  validity  of  the 
rest ;  and  that  if  any  count  was  good,  judg- 
ment might  be  given  against  the  accused. 
The  court  said,  (I  use  the  language  of  Judge 
Allen,  who  delivered  the  opinion,)  that 
every  separate  count  was  in  the  nature  of  a 
distinct  indictment;  and  though  in  civil  ac- 
tions before  the  law  was  changed  by  statute, 
when  the  declaration  contained  several 
counts,  some  of  which  were  good  and  others 
defective,  and  the  jury  gave  entire  damages, 
judgment  could  not  be  given,  this  rule  did 
not  apply  to  criminal  cases.  '  'The  defect 
of  some  of  the  counts  (he  said)  did  not 
affect  the  validity  of  the  rest,  and  if  any 
count  was  good  judgment  might  be  given. 
The  prisoner  is  not  subjected  to  any  incon- 
venience or  liable  to  be  taken  by  surprise 
by  the  operation  of  the  rule.  He  is  apprised 
by  the  indictment  of  the  charges  against 
him,  and  should  be  prepared  to  meet  them; 
and  if  upon  the  trial  he  supposes  that  the 
evidence  does  not  justify  a  conviction  upon 
any  of  the  counts,  he  can  save  the  point 
by  spreading  the  facts  proved  upon  the 
record,  and  moving  in  arrest  of  judgment 
or  for  a  new  trial." 

In  Mowbray's  case,  11  Leigh  643,  decided 
in  1841,  the  same  question  was  again  before 
the  General  court,  and  a  majority  held  that 
the  rule  of  practice  in  criminal  cases,  that 
if  an  indictment  contains  several  counts, 
some  good  and  others  faulty,  and  a  general 
verdict  of  guilty  be  found,  the  bad  counts 
will  not  affect  the  good,  and  judgment  will 
be  given  on  the  latter,  does  not  apply  in 
Virginia  to  cases  of  penitentiary  crimes; 
inasmuch  as  the  jury  is  required  not  only  to 
pass   on  the  guilt  of  the  accused,   but  also 
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to  aaoertain  the  amount  of  the  punishment ;  \ 
and  the  evidence   on   the   bad  counts  maj 
ag-gravate  the   punishment    imposed 
750      by    the  *verdict.     This  case  was  fol- 
lowed  by  that  of  Clerk,  3  Gratt.  615, 
decided  in '1845,  in  which  it  was  held  by  the 
whole  court  that  the  common  law  rule  that  a 
good  count  in  the  indictment  where  there  are 
other  counts  which  are  bad,    will  support  a 
general    verdict    of  guilty,  is  overruled   in 
Virginia,  as  to  offences  which  are  punishable 
by  confinement  in  the  penitentiary.     In  this 
state   of  the   law  the  act  to  reduce  into  one 
the  several  acts  concerning  crimes  and  pun- 
ishments and  proceedings  in  criminal  cases, 
was  passed  March  14th,  1848.     The  43d  sec- 
tion of  chapter  21  declares,  that  **a  general 
verdict  of  guilty  upon  an  indictment  or  in- 
formation containing  several  counts,  one  or 
more  of  which  is  faulty,  shall  be  good,  and 
judgment  shall  be  entered  thereupon  accord- 
ingly.    But   the  accused  on  the   trial  may 
apply  to  the  court  to  instruct   the  jury   to 
disregard  the  faulty  counts ;  and  it  shall  be 
the  duty  of  the  court  to  give   such   instruc- 
tion."    This  provision,    with   some   slight 
changes  in  the  phraseology,  which  it  is  not 
deemed  necessary  to  notice,  as  they  are  not 
supposed  to  change  the  meaning  of  the  law, 
is  carried  into  the  Code  of  1849,    and  forms 
the  34th  section  of  chap.  208,  p.  778.     We  do 
not  deem  it  necessary  to  express  any  opinion 
as  to  how  far  the  question   decided   in    the 
cases  just  mentioned  are  affected  by  this  pro- 
yision,  farther  than  to  say   that  one  of  its 
manifest   designs  is  to  furnish   a    prisoner 
arraigned  on  an  indictment  containing  va- 
rious counts,  some  of  which  are   faulty,   a 
means  of  protecting   himself  against   any 
prejudice    or  injury  that  might   arise   from 
such  faulty  counts,  to  wit,  by  a  motion,  on 
his   trial,  to  the  court,  to  instruct  the  jury 
to  disregard  them;  and  that   if  the   court 
should  refuse,  to  the  prejudice  of  the  pris- 
oner, to  give  such   instruction,  it  would  be 
an  error  which  he   would   have   a   right   to 
have  redressed  by  an  appeal. 
Has  such  a  motion  been  made  by  the  pris- 
oner  and  overruled   by   the   court  in 
751      this  case?    It  is  insisted  by  ^his  coun- 
sel that  there  has  been ;  that  the   mo- 
tion by  the  prisoner  to  exclude   the   record 
of  the  conviction  in   Massachusetts  and  the 
testimony   of  the   witness   as   to   the   pris- 
oner's identity,  was,  though  not  in   terms, 
in   substance   and   effect,    a   motion   to  the 
court  to  instruct  the  jury  to  disregard   that 
portion   of   the   indictment   alleging    such 
conviction.     And  in  this  position  we  think 
he  is  correct.     In  a  case  like  this,  when  it 
is  manifest  that  the  only  purpose  for  which 
such  evidence  could  be   introduced   was    to 
sustain  the  charge  in  relation  to  the  former 
conviction,  and  the   proofs  offered    consti- 
tuted all  the  items  of  evidence  essential   to 
establish  the  charge,  to  wit,  the   record    of 
the  conviction  and  proof  of  the  identity  of 
the  prisoner,  the  exclusion  of  the  evidence 
would  have  been  equivalent  to  striking  out 
the  charge,  or  instructing  the  jury  wholly 
to  disregard  it.     We  have  a  similar  law  ap- 
plicable to  the  proceedings  in   civil   cases, 


and  in  the  case  of  Cooke  v.  Thornton,  6 
Rand.  8,  it  was  held  by  a  majority  of  the 
court,  that  a  defendant  going  to  trial  on  a 
declaration  containing  several  counts,  some 
good  and  others  bad,  might  avail  himself 
of  the  course  pursued  by  the  prisoner  here. 
Judge  Green  said:  *'This  court,  in  Roe  v. 
Crutchfield,  1  Hen.  &  Munf.  361,  adopted  the 
rule  laid  down  in  the  Duke  of  Bedford  v. 
Alcocke,  and  declared  that  the  defendant 
might  still  avail  himself  of  the  objection  to 
the  bad  counts  by  moving  the  court  to  in- 
struct the  jury  to  disregard  them,  or  by  de- 
murring to  the  evidence,  or  objecting  to  the 
evidence  applicable  only  to  the  faulty 
counts,  and  taking  an  exception  if  it  be  ad- 
mitted, so  as  to  show  that  the  evidence  was 
only  applicable  to  the  bad  counts.  Such  a 
motion  to  exclude  the  evidence  would  be  in 
effect  a  motion  to  declare  the  counts  to  be  bad 
and  to  be  disregarded  by  the  jury ;  for  in  any 
other  view,  to  exclude  evidence  proper  to 
support  the  matter  put  in  issue  by  the 
pleadings,  would  be  utterly  inadmissible." 
The  reasoning^  as  applicable  to  the 

752  case  before  us,  *does  not  seem  to  ad- 
mit of  answer,  and  we  think  that  the 

judge  of  the  Circuit  court  ought  to  have 
excluded  this  evidence  and  instructed  the 
jury  to  disregard  the  allegation  or  charge  in 
question.  Some  discussion  was  had  at  the 
bar  as  to  whether  this  allegation  ought 
properly  to  be  regfarded  as  a  part  of  the 
third  count  or  as  a  distinct  charge  attached 
to  no  one  count  more  than  another.  We  do 
not  regard  the  decision  of  this  question 
as  material.  The  allegation  is  so  made 
that  it  might  have  been  disregarded  or 
stricken  out  of  the  indictment  without 
affecting  the  other  portions.  The  four 
counts  in  which  the  acts  of  burglary  and 
larceny  are  charged  would  still  have  re- 
mained regular,  formal  counts. 

What  is  to  be  the  effect  of  this  error  of 
the  court?  On  the  one  hand  it  is  argued  by 
the  attorney  general,  that  it  should  only 
affect  so  much  of  the  judgment  as  relates  to 
the  additional  punishment ;  and  on  the  other 
hand  it  is  insisted  by  the  prisoner's  coun- 
sel, that  it  is  cause  for  reversing  the  whole 
judgment,  and  remanding  the  case  for  a 
new  trial.  We  can  hardly  say  that  the  in- 
troduction of  the  evidence  objected  to  was 
not  calculated  to  prejudice  the  prisoner  on 
the  trial  of  the  felony  for  which  he  was 
arraigned.  In  England  they  have  statutes 
very  similar  to  ours,  prescribing  additional 
punishment  for  second  offences;  and  a 
practice  prevailed,  though  not  without  the 
earnest  opposition  of  some  of  the  judges, 
of  givinur  the  evidence  of  the  former  con- 
viction to  the  jury  before  they  had  passed 
on  the  guilt  of  the  accused  on  the  charge 
for  the  felony  for  which  he  was  arraigned. 
In  the  case  of  Rex  v.  William  Jones,  25  Eng. 
C.  L.  R.  453,  Park,  Judge,  said:  **That 
his  custom  had  been  never  to  allow  the  jury 
to  know  anything  of  the  previous  conviction 
till  they  had  given  their  opinion  on  the 
charge  upon  which  the  prisoner  was  to  be 
tried ;  because  he  thought  that  if  the 

753  jury  were  aware  of  the  *previous  con- 
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viction  it  was  (to  use  a  common  ex- 
pression) like  trying  a  man  with  a  rope 
about  his  neck.  He  proceeded  to  say,  how- 
ever, that  the  judges  had  had  a  meeting 
at  which  thirteen  of  them  were  present,  and 
they  held  that  his  practice  and  that  of  an- 
other learned  judge  was  wrong ;  and  that  the 
opinion  of  the  judges  was  the  previous  con- 
viction must  be  proved  before  the  prisoner 
IS  called  on  for  his  defence.  Archbold,  in 
his  Criminal  Pleadings  823,  says  that  in 
practice  it  was  found  that  a  prejudice  was 
created  in  the  minds  of  the  jurors  by  a 
knowledge  of  the  previous  conviction,  and 
that  to  remedy  this  the  statute  6  and  7  Wm. 
4,  ch.  Ill,  was  passed.  And  that  in  pur- 
suance of  its  provisions  the  practice  now 
prevailing  requires  that  the  prisoner  must 
be  arraigned  and  the  jury  must  be  charged 
and  the  evidence  proceed  as  if  the  indict- 
ment did  not  contain  the  averment  of  a  pre- 
vious conviction ;  and  that  this  allegation 
must  not  be  opened  to  the  jury,  or  their 
verdict  taken  upon  it,  until  after  they  have 
found  the  prisoner  guilty  of  the  subsequent 
felony;  and  then  the  prosecution  must 
prove  the  previous  conviction  and  identity 
of  the  defendant,  and  upon  it  likewise  the 
jury  must  deliver  their  verdict.  If,  how- 
ever, the  defendant  call  witnesses  to  char- 
acter, the  previous  conviction  may  be  proved 
in  reply,  and  the  compound  question  will  in 
that  case  be  left  to  the  jury  in  the  first  in- 
stance. 

It  was  said  by  the  attorney  general  that 
we  have  no  such  statute  here  as  that  just 
alluded  to,  and  that  it  is  the  practice  in  our 
courts  for  the  jurors  to  hear  and  pass  upon 
the  evidence  in  relation  to  the  former  con- 
viction at  the  same  time  with  that  offered 
to  prove  the  felony  of  which  the  prisoner 
is  arraigned ;  and  therefore,  that  the  pris- 
oner has  been  subjected  to  nothing  which 
would  not  have  been  regular,  if  the  allega- 
tion of  the  former  conviction  had  been 
properly  made.  We  do  not  think  that 
the  arguments  of  the  prisoner, 
754  ^founded  on  the  supposed  probable 
injuries  done  to  him  by  the  course 
pursued,  can  be  met  by  the  answer  that  if 
the  proceedings  had  been  regular  such  in- 
jury would  have  been  sanctioned  by  the 
law  and  rendered  irremediable.  The  statute 
and  the  practice  under  it  cannot  be  made  to 
legalize  such  injury,  when  the  requirements 
necessary  to  be  pursued  in  order  to  silence 
the  complaints  of  the  prisoner  and  constrain 
his  submission,  have  not  been  observed. 

In  the  case  of  The  Commonwealth  v. 
Briggs,  7  Pick.  R.  177,  the  accused  was 
charged  with  crime,  and  in  the  same  indict- 
ment it  was  alleged  that  he  had  before  been 
convicted  of  the  like  offence.  The  record 
of  the  first  conviction  was  laid  before  the 
jury,  who,  without  any  proof  of  identity, 
found  a  general  verdict,  upon  which  judg- 
ment was  rendered  by  the  court  below.     In 


the  Supreme  court,  notwithstanding  the 
attorney  general  on  motion  entered  a  nolle 
prosequi  of  so  much  of  the  indictment  as  re- 
lated to  the  former  conviction,  so  that  the 
sentence  of  punishment  might  be  the  same 
as  if  that  allegation  had  been  omitted  by 
the  grand  jury,  the  judgment  was  reversed 
and  verdict  set  aside,  and  a  new  trial 
awarded.  The  court  said  it  was  true  that 
because  of  the  nolle  prosequi  the  prisoner 
could  not  be  punished  more  th&n  if  the 
charge  respecting  the  former  offence  had 
been  left  out  of  the  indictment ;  yet  that  the 
jury,  assuming  it  as  a  fact  that  he  had  been 
before  convicted,  might  and  probably  did 
consider  that  as  tending  to  prove  or  render 
it  more  probable  that  he  had  committed  the 
new  offence;  that  a  jury  in  such  a  case 
might  suppose,  from  the  way  in  which  the 
record  was  laid  before  them,  that  it  wa» 
plenary  evidence  of  the  former  conviction 
of  the  defendant,  though  it  was  in  fact  defi- 
cient in  an  essential  particular;  and  that 
having  a  convict  on  trial  for  an  offence  of 
a  like  nature,  they  might  be  satisfied  with 
less  evidence  on  the  principal  charge  than 
they  would  require  in  the  absence  of  proof  of 

previous  guilt. 
755         *Having  decided   that   the   Circuit 

court  erred  in  refusing  to  exclude  the 
evidence  objected  to,  a  new  trial  seems  to 
us  to  follow  as  the  proper  consequence. 
What  influence  the  evidence  may  have  had 
in  deciding  the  question  of  the  guilt  or  in- 
nocence of  the  prisoner  of  the  charges  of 
burglary  and  larceny,  for  which  he  was  on 
his  trial,  no  one  can  say.  But  it  is  not 
difficult  to  believe  that,  in  a  case  of  doubt- 
ful or  conflicting  evidence,  such  proofs 
might  exert  an  influence  on  the  minds  of 
his  triers  prejudicial  to  the  cause  of  the 
prisoner.  And  we  think  the  error  in  per- 
mitting the  evidence  to  go  to  the  jury  can- 
not be  regarded  as  cured  by  the  statement 
which  it  appears  was  made  by  the  judge  to 
the  jury,  that  the  records  were  admitted 
and  were  to  be  received  for  the  sole  purpose 
of  showing  that  the  prisoner  had  been 
previously  convicted  of  a  felony.  Such  a 
caution,  though  highly  proper  and  calcu- 
lated to  guard  the  jury  against  yielding  to 
any  improper  bias,  could  not  wholly  remove 
the  unfavorable  impressions  which  the  *  in- 
troduction of  the  evidence  must,  most  prob- 
ably, have  made  on  their  minds.  The 
allegation  of  the  first  conviction  being 
faulty,  the  prisoner  had  the  right  to  stand 
before  his  triers  in  the  same  plight  as  if 
such  allegation  had  never  been  made.  And 
if,  upon  his  trial  on  an  indictment  contain- 
ing no  such  charge,  evidence  such  as  that 
objected  to  had  been  introduced,  there  can 
be  no  doubt  that  its  introduction  would  have 
been  an  error  entitling  the  prisoner  to  a 
new  trial.  We  think  he  is  not  the  less  enti- 
tled to  it  in  the  case  as  it  stands. 

Judgment  reversed. 
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ABATEMENT. 

A  plea  in  abatement,  of  a  former  action, 
most  aver  the  pendency  of  the  action  at 
the  time  of  the  plea  pleaded. 

Archer  v.  Ward,  622 

ABSKNT   DEFENDANTS. 

In  a  suit  in  which  there  is  an  absent  de- 
fendant, the  decree  recites  that  the  cause 
came  on  as  to  him,  upon  the  bill,  &c.,  and 
order  of  publication  duly  executed.  This  is 
conclusive  that  the  order  was  duly  made, 
published  in  the  newspaper  and  posted  at 
the  front  door  of  the  court-house. 

Craigf  V.  Sebrell,  131 

ACCOUNTS. 

In  a  settlement  of  a  guardian's  accounts 
of  several  wards,  they  should  be  stated 
separately  from  the  commencement  of  the 
account,  or,  at  least,  from  the  time  when 
their  expenses  differed  in  amount. 

Armstrong's    heirs    v.    Walkup    & 
others,  372 

ACTIONS. 

Though  services  performed  with  a  view 
to  a  legacy,  and  not  in  expectation  of  a 
reward  in  the  nature  of  a  debt,  will  not, 
generally,  be  the  ground  of  an  action,  yet, 
if  performed  upon  request,  and  the  party 
has  promised  to  compensate  for  the  serv- 
ices, either  before  or  after  they  are  per- 
formed, an  action  is  maintainable. 

Jones  V.  Jincey  &  als.,  708 

ADMINISTRATION. 

1.  For  the  principles  upon  which,  and 
the  order  in  which,  real  and  personal  prop- 
erty will  be  applied  to  the  payment  of 
debts,  see 

Elliott  V.  Carter  &  als.,  541 

2.  Where  all  a  testator's  property  is 
charged  with  the  payment  of  debts,  dev- 
isees must  contribute  ratably  with  lega- 
tees. Idem,        541 

AGENTS. 

In  an  action  of  debt  in  which  the  defence 
is  payment  and  setoff,  and  these  having 
been  transacted  principally  with  a  brother 
of  plaintiff's  intestate,  after  the  introduc- 
tion of  evidence  tending  to  prove  the 
agency,  what  may  be  introduced  as  cor- 
roborating testimony. 

Perkins'  adm'r  v,  Hawkins'  adm'x,     649 

ANSWER. 

1.  It  is  the  right  of  a  defendant  in  equity 
to  file  his  answer  at  any  time  before  a  final 
^jBcree. 

Bean  &  another  v,  Simmons,  389 


2.  Quaere:  What  is  a  final  decree  in  the 
sense  of  this  statute.  Idem,        389 

3.  The  mode  in  which  an  exception  to  an 
answer  shall  point  out  the  omission  excepted 
to,  is  a  matter  of  practice  discretionary 
with  the  court,  and  not  a  subject  of  appeal. 

Craig  V,  Sebrell,  131 

4.  But  if  otherwise,  the  exception  being 
sustained  and  the  defendant  having  filed 
another  answer,  there  the  subject  of  the 
exception  properly  ended.  Idem,        131 

5.  Plaintiff,  after  setting  out  his  case  in 
his  bill,  states  what  he  understands  is  the 
pretension  of  the  defendant.  This  is  not 
such  an  allegation  as  will  constitute  the 
answer  responsive  thereto,  evidence,  and 
thus  throw  the  burthen  of  disproving  it 
upon  the  plaintiff. 

Leas'  ex* or  v,  Eidson,  277 

APPELLATE  COURT. 

1.  The  appellate  court  will  not  reverse  a 
judgment  for  a  mere  clerical  error  which 
might  have  been  corrected  in  the  court  be- 
low, or  by  the  judge,  in  vacation,  upon 
motion ;  but  will  amend  and  affirm  the 
judgment,  if  there  is  no  other  error. 

Tyree  &  als.  z/.  Donnally,  64 

2.  Unless  it  certainly  appears  upon  the 
face  of  a   judgment    of   the   Circuit   court, 

that    the   court   had  not  jurisdiction, 
758      the  *appellate   court   will   in  another 

cause,  presume  the   proceedings  were 
such  as  to  give  it  jurisdiction. 

Cox  &  als.  V,  Thomas'  adm'x,  .    323 

3.  A  petition  for  an  appeal  having  been 
presented  to  the  court  before  the  1st  of  July 
1850,  though  an  appeal  was  not  allowed 
until  after  that  date,  no  damages  are  to  be 
allowed  upon  affirming  that  judgment. 

Price  V,  Kyle,  247 

4.  What  is  sufficient  evidence  in  the  ap- 
pellate court  of  a  demand  upon  the  sheriff 
for  payment  of  a  claim  out  of  the  county 
levy.     See  County  Levy,  No.  3,  and. 

Cook,  sheriff,  &  als.  v.  Hays,  142 

5.  A  demurrer  to  a  declaration  is  over- 
ruled in  the  court  below,  and  the  appellate 
court  reverses  the  judgment.  The  cause 
will  be  sent  back  with  directions  that  the 
plaintiff  shall  have  leave  to  amend  the 
declaration. 

Strange  v.  Floyd,  474 

6.  A  demurrer  to  a  count  in  a  declaration, 
for  duplicity,  is  sustained,  and  plaintiff 
amends  the  count.  He  cannot  object  in  the 
appellate  court,  that  the  court  below  erred 
in  sustaining  the  demurrer. 

Hopkins,  Brother  &  Co.  z/.  Richard- 
son, 485 

7.  If  plaintiff  has  an   interest  in  the  sub- 
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ject  of  a  suit,  thoug^h  he  has  sued  in  a 
wrong-  character,  the  appellate  court,  whilst 
it  will  reverse  a  decree  in  his  favor,  will 
not  dismiss  the  bill,  but  will  send  it  back 
that  it  may  be  ameifded  as  to  the  parties. 
Sillings  A  als.  v.  Bumbgardner, 
guardian,  273 

8.  When  the  absence  of  a  witness  in  the 
County  court  is  no  subject  of  complaint  in 
the  Court  of  appeals.     See  Mills,  No.  5,  and 

Mairs  v.  Gallahue,  94 

9.  When  the  Court  of  appeals  will  presume 
the  County  and  Circuit  courts  have  decided 
correctly  in  authorizing  the  erection  of  a 
dam  for  a  mill.     See  Mills,  No.  6,  7,  and 

Idem,        94 

10.  When  the  Circuit  court  should  retain 
a  cause  brought  up  by  appeal  from  the 
County  court.  See  Overseers  of  the  Poor, 
No.  2,  and 

Willard  v.  Overseers  of  the  Poor  of 
Wood  County,  139 

11.  The  admission  of  an  improper  plea  is 
error,  and  the  appellate  court  will  not  en- 
quire whether  or  not  the  plaintiff  could 
have  been  injured  by  its  admission. 

Hopkins,  Brother  &  Co.  v,  Richard- 
son, 4S5 

12.  When  the  appellate  court,  though  it 
holds  that  the  decree  should  be  reversed 
and  the  bill  dismissed,  will  send  the  cause 
back  to  the  Circuit  court  for  proceedings 
there,  and  then  to  dismiss  the  bill.  See 
Practice  in  Chancery,  No.  6,  and 

Bowyer's  adm'r  v,  The   Giles,  Fay- 
ette &  Kan.  Turnp.  Co.,  109 

13.  When  admission  of  improper  evidence 
is  no  ground  for  reversing  the  judgment. 
See  Promissory  Notes  A  Bills  of  Exchange, 
No.  5,  and 

Early  v,  Wilkinson  A  Hunt,  68 

14.  When  evidence  sufficient  in  the  ap- 
pellate court  if  not  objected  to  in  the  court 
below.     See  She,riffs,  No.  17,  and 

Cox  A  others  v,  Thomas'  adm'x,        312 

15.  A  case  in  which  the  appellate  court 
amended  the  decree  and  affirmed  it. 

Williamson's     ex' or     v.      Goodwin 
A  als.,  503 

16.  In  a  bill  by  distributee  against  the 
administrator,  for  a  settlement  of  his  ac- 
count and  distribution,  neither  the  bill  nor 
the  answer  referring  to  the  wife  of  the 
intestate,  and  there  being  no  proof  that  she 
is  alive,  the  appellate  court  will  presume 
she  is  dead. 

Thomas  z/.  Dawson  A  wife,  531 

17.  When  one  bill  of  exception  may  be 
looked  to  in  considering  another. 

Perkins'  adm'r  v,  Hawkins'  adm'x,  649 

APPELLATE  JURISDICTION. 

1.  The  mode  in  which  an  exception  to  an 
answer  shall  point  out  the  omission  excepted 

»  to,  is  a  matter  of  practice  discretionary  with 
the  court,  and  not  a  subject  of  appeal. 

Craig  V.  Sebrell,  131 

2.  If  otherwise,  the  exception  being  sus- 
tained, and  the  defendant  having  filed  an- 


other  answer,    there     the   subject   of    the 
exception  properly  ended.  Idem,        131 

3.  There  may  be  an  appeal  from  a  decree 
directing  an  issue,  where  the  decree  im- 
pliedly involves  a  settlement  of  the  princi- 
ples of  the  cause. 

Reed  v.  Cline's  heirs,  136 

4.  The  disregard  by  the  Circuit  court,  of 
a  rule  adopted  by  itself,  for  the  regulation 
of  the  practice  there,  is  not  a  ground  of 
appeal. 

Hudson  V.  Kline,  379 

5.  The  admission  by  the  court  l>elow  of 
improper  evidence,  which  could  not  possi- 
bly injure  the  adverse  party,  is  no  ground 
for  reversing  the  judgment. 

Early  v.  Wilkinson  A  Hunt,  86 

6.  A  clerical  error  which  might  have  been 
corrected  by  the  court  below,  or  the  judge 
upon  motion,  is  no  ground  for  reversing 
the  judgment. 

Tyree  A  als.  v.  Donnally,  64 

7.  Decree  corrected  upon  an  admission  in 
the  bill,  and  affirmed. 

Boyce's  adm'r  &c.  v.  Smith,  704 

759      ♦ARBITRAMENT  AND  AWARD. 

1.  A  suit  to  set  aside  an  award,  the 
validity  of  which  is  put  directly  in  issue, 
is  referred  to  arbitration  by  an  order  in  the 
cause.  The  award  of  the  arbitrator  affirm- 
ing the  validity  of  the  first  award  is  con- 
clusive. 

Morris  v.  Morris,  637 

2.  Six  causes  are  referred  by  order  of 
court  to  D  and  h,  for  arbitrament  and 
award,  and  in  case  of  disagreement  be- 
tween them,  then  to  T,  as  the  umpire  to 
decide  such  difference,  which  when  made 
by  them  or  their  umpire,  and  duly  certified 
by  them,  is  to  be  entered  as  the  judgment 
of  the  court.  Upon  the  disagreement  of  D 
and  L,  the  whole  matter  is  to  be  adjudged 
by  T,  and  his  decision  is  conclusive,  though 
he  differs  from  both  the  arbitrators. 

Bassett's   adm'r  v,    Cunningham's 
adm'r,  684 

3.  The  arbitrators  and  umpire  sit  to- 
gether, and  hear  the  evidence,  of  which  a 
note  is  taken  by  one  for  the  convenience  of 
all.  Upon  the  disagreement  of  the  arbitra- 
tors, the  umpire  makes  his  award,  in  which 
he  does  not  refer  to  any  of  the  evidence,  or 
state  the  principles  or  facts  upon  which  it 
is  based ;  but  in  sending  his  award  to  the 
clerk  of  the  court  in  which  the  causes  are 
pending,  he  sends  with  it,  all  the  papers 
and  the  note  of  the  evidence  taken  before 
the  arbitrators.  These  papers  and  evidence 
are  not  a  part  of  the  award  or  connected 
with  it,  so  that  they  may  be  considered  on 
a  motion  to  set  aside  the  award. 

Idem,       684 

4.  The  arbitrators  differing  in  opinion, 
each  makes  out  his  own  report  of  his  opin- 
ion upon  the  different  questions  arising  in 
the  case.  In  this  there  is  no  error.  Though 
if  it  was  error  in  them,  it  would  not  affect 
the  validity  of  the  award  made  by  the  nta- 
pire.  Idem,       684 


372 


0  QRATT. 


Virginia  Rbpobts»  Annotatbd. 


INDEX 


5.  The  arbitrators  and  umpire  being  all 
of  them  eminent  counsel,  they  will  be  pre- 
awned  to  have  discarded  any  improper  evi- 
dence which  was  objected  to  before  them, 
though  the  evidence  was  heard  and  the  ques- 
tion reserved.  Idem,        684 

6.  A  mere  mistake  in  a  date  from  which 
interest  was  to  be  charged  on  a  particular 
item,  obvious  on  the  face  of  the  award,  is 
not  ground  for  setting  it  aside ;  the  party 
in  whose  favor  it  is,  consenting  that  it 
shall  be  corrected  in  the  judgment  entered 
on  the  award.  Idem,        684 

'  7.  An  error  of  judgment  on  the  part  of 
the  umpire  in  regard  to  the  facts,  is  not 
ground  for  setting  aside  an  award. 

Idem,        684 

ASSIGNOR  AND  ASSI6NBB. 

1.  R,  the  obligee  in  a  bond,  endorses  his 
name  on  the  back  thereof,  for  the  purpose 
of  enabling  K  to  buy  goods  on  the  faith  of 
his  endorsement ;  and  H  sells  goods  to  K 
on  the  faith  of  the  same ;  and  before  the 
time  for  payment  for  the  goods  arrives  the 
obligor  is  insolvent.  H  may  maintain  as- 
sumpsit against  R  either  as  assignor  or 
guarantor. 

Hopkins,  Brother  &  Co.  v,  Richard- 
son, 485 

2.  This  is  not  an  undertaking  for  the  debt 
of  another  to  which  the  statute  of  frauds 
and  perjuries  applies.  Idem,        485 

3.  Judgment  is  recovered  by  the  assignee 
of  a  bond  given  for  the  purchase  money  of 
land,  the  contract  for  which  is  rescinded. 
The  debtor  is  not  entitled  to  enjoin  the 
judgment  as  against  the  assignee. 

Drake  v.  I^yons,  54 

4.  In  such  a  case  the  debtor  should  not 
be  permitted  to  enforce  payment  to  himself 
by  the  assignor,  until  he  had  paid  the  judg- 
ment, or  released  the  assignor  from  his  lia- 
bility as  such.  Idem,        54 

5.  An  endorsement  of  his  name  by  the 
sheriff  on  a  prison  bounds  bond,  before 
action  brought  upon  it,  is  a  sufficient  as- 
signment thereof.  And  the  action  may  be 
maintained  by  the  creditor  as  assignee 
without  writing  out  the  assignment ;  or  the 
assignment  may  be  written  out  in  the 
progress  of  the  trial  after  the  jury  is  sworn. 

McGuire  &  als.  v.  Pierce,  assignee, 
&c. ,  167 

6.  Bonds  assigned  being  for  the  purchase 
money  of  a  part  of  a  tract  of  land,  and  the 
vendor  selling  the  other  part  to  a  third  per- 
son, the  assignees  being  defeated  in  the 
recovery  of  the  money  from  the  vendee 
whose  bonds  they  held,  have  no  lien  on  the 
purchase  money  of  the  other  part  of  the 
tract. 

Ragsdale  v.  Hagy  St  others,  409 

7.  Assignee  delays  tifvo  years  to  sue  the 
maker  of  the  note.  In  the  absence  of  proof 
of  the  maker's  insolvency  at  the  time  or 
shortly  after  the  note  fell  due,  he  canpot 
recover  against  the  assignor. 

Thompson  v,  Govan,  695 


ASSUMPSIT. 


1.  A  general  indebitatus  assumpsit  may 
be  joined  with  a  count  in  assumpsit  upon  a 
special  contract  of  bailment  setting  out  the 
promise  and  undertaking  of  the  defendants, 
the  consideration  on  which  it  was  founded, 
the  breach  of  that  promise  by  the  de- 
fendants,    and     their    neglect     and 

760      ^carelessness,    and    the    loss    to    the 
plaintiff  occasioned  thereby. 
Kennaird  Ac.  v.  Jones,  183 

2.  Upon  a  contract  for  the  sale  of  a  raft 
of  logs,  the  balance  of  the  price  was  to  be 
paid  when  an  act  was  done  by  the  vendees. 
In  an  action  by  the  vendor  to  recover  the 
price,  he  must  aver  that  the  act  had  been 
done,  or  that  the  vendees  had  unduly  neg- 
lected, failed  and  delayed  to  do  it. 

Idem,        183 

3.  The  payment  of  money  to  a  surveyor 
of  a  county  for  which  he  is  to  furnish  a 
warrant  and  enter  and  survey  a  specific 
piece  of  land,  is  not  a  sufficient  considera- 
tion for  a  promise  by  his  successor  to  do 
these  things,  to  sustain  an  action  of  as- 
sumpsit. 

Hale  V.  Crow  A  wife,  263 

4.  An  assignor  without  consideration,  of 
a  bond,  states  in  writing  to  a  holder  of  it 
for  value,  that  he  is  aware  of  no  offset  or 
objection  to  said  bond,  nor  of  anything  to 
affect  his  liability  as  assignor  thereof,  so 
that  the  holder  does  not  return  it  to  the 
assignee  as  he  was  authorized  to  do.  This 
is  not  sufficient  to  support  an  action  of 
assumpsit  by  the  holder  against  the  as- 
signor. 

Hopkins,  Brother  &  Co.  v.  Richard- 
son, 485 

5.  R  the  obligee  in  a  bond  endorses  his 
name  on  the  back  thereof,  for  the  purpose 
of  enabling  K  to  buy  goods  on  the  faith  of 
his  endorsement,  and  H  sells  goods  to  K  on 
the  faith  of  the  same ;  and  before  the  time 
for  payment  for  the  goods  arrives  the  obligor 
becomes  insolvent.  H  may  maintain  as- 
sumpsit against  R  either  as  assignor  or 
guarantor.  Idem,        485 

6.  This  is  not  an  undertaking  for  the  debt 
of  another  to  which  the  statute  of  frauds 
and  perjuries  applies.  Idem,        485 

7.  Though  services  rendered  with  a  view 
to  a  legacy,  and  not  in  expectation  of  a 
reward  in  the  nature  of  debt,  will  not  gen- 
erally be  the  ground  of  an  action,  yet  if 
performed  upon  request  of  the  party  served, 
or  if  he  has  promised  to  pay  for  the  services 
either  before  or  after  they  were  performed, 
an  action  is  maintainable. 

Jones  V.  Jincey  A  als.,  708 

BAIL. 

Upon  a  scire  facias  against  special  bail, 
he  surrenders  his  principal,  and  gives  notice 
thereof  to  the  attorneiy  of  the  plaintiff;  the 
plaintiff  not  living  in  the  county.  But 
there  is  an  office  judgment  against  the  bail, 
and  he  not  defending  it,  it  is  confirmed. 
Equity  will  not  relieve  him. 

Allen,  Walton  A  Co.  v.  Hamilton,      255 
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BILLS  OF  EXCHANGE. 

See  Promissory  Notes  and  Bills  of  Ex- 
change. 

BILL  OF  REVIEW. 

1.  A  justice  of  the  peace  having  failed  to 
forward  a  deposition  taken  by  him,  to  the 
clerk  of  the  court  in  which  the  cause  is 
pending,  and  the  cause  having  been  heard 
and  decided  without  it,  is  no  ground  for  a 
bill  of  review. 

Niday  v.  Harvey  A  Co.  A  als.,  454 

2.  A  bill  of  review  will  not  lie  for  error 
in  a  commissioner's  report,  to  which  there 
was  no  exception,  and  the  correctness  of 
which  might  be  affected  by  extraneous 
proof. 

Mosby's   adm'r   A   als.   v.  Mosby's 
adm'r,  584 

BONDS. 

1.  Bill  of  injunction  dismissed  at  rules ; 
action  may  be  brought  on  the  injunction 
bond  before  the  order  dismissing  the  bill  is 
confirmed  by  the  court. 

Roach  V.  Gardner,  89 

2.  All  the  obligees  in  a  joint  bond  must 
join  in  action  upon  it,  or  some  sufficient 
excuse  for  not  joining  them,  must  be  stated 
in  the  declaration. 

Strange  v.  Floyd,  474 

3.  An  endorsement  on  a  bond,  though 
made  after  its  execution,  is  to  be  considered 
as  a  part  of  it. 

Price  V.  Kyle,  247 

4.  There  is  a  joint  judgment  against  two 
who  have  been  arrested  and  committed  to 
prison.  They  may  jointly  execute  a  prison 
bounds  bond. 

McGuire  &  als.  v.  Pierce,  assignee, 
&c.,  167 

5.  What  is  not  a  good  defence  to  an  action 
on  a  prison  bounds  bond.  See  Prison 
Bounds,  No.  2,  and  Idem,        167 

6.  An  endorsement  of  the  name  of  the 
sheriff  upon  a  prison  bounds  bond,  is  a 
sufficient  assignment.  Idem,        167 

7.  The  measure  of  damages  in  an  action 
upon  a  prison  bounds  bond,  is  the  debt,  in- 
terest and  costs.  Idem,        167 

8.  A  bond  of  deputy  sheriff  and  his  sure- 
ties to  the  high  sheriff  for  the  faithful  dis- 
charge of  his  duties,  omits  both  in  the 
penalty  and  condition,  to  designate  the 
deputy,  so  that  the  condition  reads  as  if  all 
were  deputies.  The  obligors  having  sealed 
and  delivered  the  bond  in  its  present  shape, 
they  are  estopped  from  denying  that  they 
are  deputies. 

Cox  &  others  v.  Thomas'  adm'x,        312 

9.  Each  obligor  named  in   the   penalty  of 

the  bond  must  in  such  case,  be  re- 
761      garded  *as    principal,    so    far  as  his 

acts  are  concerned,  and  the  others  as 
his  sureties.  Idem,        312 

10.  Though  some  of  the  persons  named 
in  the  penalty  did  not  sign  the  bond,  the 
parties  who  did  sign  it,  are  to  be  considered 


as  the  obligors  who  are   bound,  and  are  re- 
cited to  be  admitted  as  deputies. 

Idem,        312 

11.  A  party  signing  the  bond,  whose  name 
is  not  in  the  penalty,  does  not  vitiate  the 
bond,  and  he  is  bound  as  an  obligor. 

Idem,        312 

12.  The  bond  stating  that  T  was  high 
sheriff  and  the  party  proceeded  against  as 
deputy,  was  su'^h,  it  estops  the  obligors 
from  denying  these  facts.  Idem,       312 

13.  When  an  assignment  of  a  breach  in 
the  condition  of  a  constable's  bond  suffi- 
ciently  stated.     See  Pleadings,  No.  1,  and 

Governor  for  Davis  v.  Roach  A  als.,     13 

14.  When  no  variance  in  declaring  on  an 
appeal  bond.     See  Pleadings,  No.  2,  and 

Friend  v.  Woods,  37 

15.  Bond  by  deputy  and  sureties,  to  in- 
demnify high  sheriff  against  all  loss  and 
damage  he  may  sustain  in  consequence  of 
any  failure  or  misconduct  on  the  part  of 
the  deputy  or  any  other  person  whom  he 
may  employ  to  assist  him  in  the  office. 
The  high  sheriff  being  liable  for  rents  of 
land  which  came  to  the  hands  of  the  deputy, 
and  one  of  his  assistants,  the  sureties  are 
liable  to  the  high  sheriff,  though  the  rents 
came  to  the  hands  of  the  deputy  after  the 
high  sheriff's  term  expired,  and  came  to 
the  hands  of  the  assistant  deputy*  after  the 
death  of  the  principal  deputy. 

Miller  v.  Jones  A  als.,  584 

16.  Monomania  no  way  connected  with 
the  subject  of  a  contract,  will  not  invalidate 
a  bond  and  deed  of  trust  given  in  execution 
of  the  contract. 

Boyce's  adm'r  A  als.  v.  Smith,  704 

CAVEATS. 

1.  In  a  case  of  caveat  the  caveator  must 
show  the  better  right  to  the  land  in  contro- 
versy to  be  in  him.  He  cannot  recover  on 
the  weakness  of  his  adversary's  title. 

Walton  V.  Hale,  194 

Harper  A  Weston    v.   Baugh   A   Se- 
guine,  506 

2.  Quaere :  If  a  tenant  in  common  of  an 
undivided  interest  in  land,  may  not  main- 
tain a  caveat  against  the  issuing  of  a  grant 
to  a  third  person,  upon  a  survey  of  part  of 
the  land  embraced  within  the  limits  of  the 
grant  in  which  he  holds  an  undivided  in- 
terest. 

Walton  V.  Hale,  194 

3.  The  caveator  must  state  in  his  caveat 
the  grounds  on  which  he  claims  the  better 
right  to  the  land  in  controversy :  And  he 
will  not  be  permitted  to  abandon  on  the 
trial  the  right  which  he  has  set  out  in  his 
caveat,  as  that  under  which  he  claims,  and 
prove  a  different  right. 

Harper  A  Weston  v>   Baugh   A   Se- 
gulne,  508 

4.  In  a  caveat  the  court  cannot  enter  into 
questions  of  notice  or  fraud  between  the 
parties.  Idem,        506 

CONDITIONS. 

r.  A  condition  subsequent  annexed  to  the 
emancipation  of  a  slave,  is  void. 

Forward's  adm'r  v.  Thamer,  537 
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2.  For  a  dependent  condition,  see  Cove- 
nants, and 

Roach  V,  Dickinsons,  154 

CONSIDERATION. 

1.  What  not  a  snfScient  consideration  to 
sopport  assumpsit.  See  Assumpsit,  No.  3, 
4,  and 

Hale  V.  Crow  &  wife,  263 

Hopkins,  Brother  &  Co.  v,  Richard- 
son, 485 

2.  What  a  sufficient  consideration  to  sup- 
*port  assumpsit.     See  Assumpsit,  No.  5,  and 

Hopkins,  Brother  Sl  Co.  v.  Richard- 
son, 4S5 

CONSTABLES. 

In  an  action  on  a  constable's  official  bond, 
what  is  a  sufficient  assignment  of  the  breach 
of  the  condition.  See  Pleadings,  No.  1, 
and 

Governor  for  Davis  v.  Roach  St  als. ,     13 

CONTRACTS. 

1.  What  not  such  a  contract  as  will  entitle 
the  creditors  of  the  contracting  party  to 
sabject  the  profits  to  satisfy  their  debts. 

Carroll  Sl  als.  v.  Tiffany,  269 

2.  An  endorsement  on  a  marriage  con- 
tract, of  the  same  date,  is  to  be  considered 
a  part  of  it. 

Eidson  v.  Fontaine,  adm*r  Ac. 
&als.,  286 

3.  Monomania  no  way  connected  with 
the  subject  of  a  contract,  does  not  invali- 
date it. 

Boyce's  adm'r  &  als.  v.  Smith,  704 

4.  For  the  principles  regulating  contracts 
by  subscriptions,  see  Subscriptions,  and 

Gait's  ex'or  &,  als.  v,  Swain,  633 

762      *CONVEYANCES— FRAUDU- 
LENT. 

See  Frauds,  Statute  of.  No.  3,  4,  5,  6,  and 
Williamson's     ex'or     v,     Goodwin 
&  als.,  503 

Fones  v.  Rice  Sl  als.,  568 

CORPORATIONS. 

1.  A  plaintiff  in  equity  claims  to  be  a 
corporation.  The  defendant  in  his  answer, 
denies  that  the  corporation  has  been  regu- 
larly organized,  and  calls  for  proof.  The 
plaintiff  failing  to  prove  the  legal  organi- 
zation of  the  company,  the  bill  should  be 
dismissed. 

Bowyer's  adm'r  &  als.  v.  The  Giles, 
Fayette  and  Kanawha  Turnpike 
Company,  109 

2.  The  act  incorporating  the  Northwestern 
Bank  of  Virginia  is  a  public  act,  of  which 
the  courta  will  judicially  take  notice. 

Hays  V.  Northwestern  Bank  of  Vir- 
ginia, 127 

COSTS. 

1.  In  a  suit  against  an  administrator  for 
distribution,  though'  the  plaintiff   has  a  de- 


cree, yet  if  the  administrator  has   been    in 
no  default,  he  shall  have  his  costs. 

Eidson     v,    Fontaine,     adm'r    &c. 
&  als.,  286 

2.  A  creditor  who  with  knowledge  that 
there  has  been  a  decree  for  an  account  in 
another  creditor's  suit,  brings  a  separate 
suit  for  his  own  claim,  will  be  compelled  to 
pay  costs. 

Stephenson  v,  Taverners,  398 

3.  In  a  suit  to  enjoin  the  collection  of 
purchase  money  on  account  of  incumbrances 
and  defect  of  title,  though  the  incumbrance 
is  removed  and  the  title  made  good,  so  that 
the  injunction  is  dissolved,  yet  plaintiff  is 
entitled  to  his  costs. 

Young's   adm'r  A   Bowyer  v.    Mc- 
Clung  &  als.,  336 

4.  But  if  there  was  another  suit  pending, 
in  which  the  plaintiff  might  have  had  the 
relief  he  sought,  by  petition  or  supplemental 
bil*l,  he  shall  not  have  his  costs. 

Idem,        336 

COUNTY  LEVY. 

1.  A  County  court  having  laid  the  county 
levy,  and  directed  the  sheriff  to  pay  certain 
claims  upon  the  county  out  of  it,  and  the 
sheriff  having  received  the  commissioner's 
books  and  proceeded  to  collect  the  levy,  as 
far  as  it  could  be  collected,  and  returned  a 
list  of  insolvents,  upon  a  motion  by  one  of 
the  creditors  of  the  county,  whose  claim 
was  directed  to  be  paid  out  of  the  levy, 
against  the  sheriff  and  his  sureties  to  re- 
cover the  amount,  it  is  not  competent  for 
the  defendant  to  object  that  the  County 
court  was  not  legally  constituted  to  be  au- 
thorized to  lay  the  levy  when  it  was  done ; 
nor  can  they  object  that  the  commissioner's 
book  was  irregularly  made  out,  and  not 
properly  authenticated. 

Cook,  sheriff,  Sl  als.  z/.  Hays,  142 

2.  The  amount  collected  by  the  sheriff  not 
being  sufficient  to  pay  all  the  claims  directed 
to  be  paid  out  of  it,  in  the  absence  of  proof 
that  the  sheriff  has  paid  the  claims  other 
than  that  of  the  plaintiff,  the  law  will  not 
presume  he  has  paid  them.        Idem,        142 

3.  In  such  a  case  a  demand  upon  the 
sheriff  is  necessary  to  sustain  a  motion 
against  him  and  his  sureties.  But  no  ob- 
jection for  want  of  a  demand  having  been 
made  in  the  court  below,  and  the  notice 
averring  the  demand,  and  the  judgment 
giving  a  credit  for  a  part  of  the  debt  as 
paid  on  the  day  it  was  demandable,  this  is 
sufficient  proof  of  the  demand,  in  the  ap- 
pellate court.  Idem,        142 

COURTS. 

1.  The  Circuit  court  is  a  court  of  general 
jurisdiction  in  all  actions  at  law  between 
individuals,  and  its  judgment  in  such  case 
is  conclusive  of  its  jurisdiction,  and  cannot 
be  questioned  but  by  appeal. 

Cox  Sl  als.  v,  Thomas'  adm'x,  323 

2.  Unless  it  clearly  appears  on  the  face 
of  the  record  that  the  Circuit  court  had  not 
jurisdiction,    the  appellate  court  will    pre- 
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sume  the  proceedings  were  such  as  to  give 
it  jurisdiction.  Idem,        323 

3.  When  sheriff  and  his  sureties  will  not 
be  allowed  to  question  whether  the  County 
court  was  properly  constituted  to  lay  a 
county  levy.     See  County  L/evy,  No.  1,  and 

Cook,  sheriff,    &  als.  v.  Hays,  142 

COVENANTS. 

In  a  covenant  for  the  sale  of  land,  pos- 
session is  to  be  delivered  on  a  day  certain. 
The  last  payment  is  to  be  made  on  another 
certain  day  subsequent;  and  on  the  com- 
pletion of  said  payments  the  vendor  is  to 
convey.  The  two  last  are  dependent  cove- 
nants, and  in  an  action  by  the  vendor  to 
recover  the  money,  he  must  aver,  either 
that  he  had  executed  or  that  he  had  tendered 
the  deed.  The  averment  that  he  was  ready 
and  wiilingc  to  convey,  is  not  sufficient. 

Roach  V.  Dickinsons,  145 
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•CREDITORS. 


1.  What  is  not  such  a  completed 
contract  as  will  entitle  the  creditors  of  one 
df  the  parties  to  subject  the  profits  to  sat- 
isfy their  debts. 

Carroll  A  als.  v.  Tiffany,  269 

2.  As  to  creditors'  suits  against  executors. 
See  Executors  and  Administrators,  No.  10, 
11, 12,  13,  14,  and 

Stephenson  v,  Taverners,  398 

CRIMES  AND  PUNISHMENTS. 

1.  The  act,  Code  of  1849,  ch.  199,  {  25,  p. 
729,  which  inflicts  the  additional  punish- 
ment of  five  years'  imprisonment  on  a  sec- 
ond conviction  for  felony,  applies  to  the 
case  of  a  prisoner  who  had  been  convicted 
and  sentenced  previous  to  the  passage  of 
the  act. 

Rand  v.  Commonwealth,  738 

2.  The  act  as  applicable  to  such  a  case, 
is  not  ex  post   facto  and   unconstitutional. 

Idem,        738 

3.  The  act  does  not  apply  to  the  case  of 
a  conviction  for  an  offence  committed  after 
the  commission  of  that  for  which  the  pris- 
oner is  on  trial.  Idem,        738 

4.  Quaere :  When  the  evidence  of  a  former 
conviction  should  be  submitted  to  the  jury. 

Idem,        738 

CRIMINAL   JURISDICTION  AND 
PROCEEDINGS. 

1.  An  indictment  contains  several  counts, 
one  for  simple  larceny,  others  for  receiving 
stolen  goods  knowing  them  to  be  stolen, 
and  others  for  aiding  another  person  to 
conceal  stolen  goods  knowing  them  to  be 
stolen.  The  charges  in  all  the  counts, 
however,  relate  to  the  same  goods,  which  in 
different  counts,  are  laid  to  be  the  goods  of 
different  persons  or  of  a  person  unknown. 
It  is  not  a  case  in  which  the  court  should 
quash  some  of  the  counts,  or  compel  the 
prosecution  to  elect  on  which  count  the 
prisoner  shall  be  tried. 

Dowdy  V,  Commonwealth,  727 


2.  If  a  prisoner's  objection  to  a  juror  is 
improperly  overruled,  the  error  is  not  cured 
by  the  juror's  name  being  struck  from 
the  panel  by  the  prisoner,  or  his  not  being 
drawn  as  one  of  the  twelve  who  are  to  try 
the  prisoner.  Idem,        727 

3.  The  act,  Code  of  1849,  ch.  208,  {  34,  p. 
778,  authorizes  a  prisoner  who  i»  tried  on 
an  indictment  containing  several  counts, 
some  of  which  are  faulty,  to  move  the  court 
to  instruct  the  jury  to  disregard  the  faulty 
counts.  A  motion  to  exclude  evidence, 
which  could  only  be  applicable  to  a  faulty 
count,  is  in  effect  a  motion  to  disregard 
that  count. 

Rand  v.  Commonwealth,  738 

4.  In  a  prosecution  under  the  act.  Code 
ch.  199,  I  25,  p.  752,  to  subject  the  prisoner 
to  the  additional  imprisonment  on  a  second 
conviction  for  a  felony,  the  indictment  in 
that  respect  being  defective,  and  evidence 
having  been  improperly  admitted  to  prove 
a  former  conviction,  the  whole  judgment 
must  be  reversed,  and  a  new  trial  awarded. 

Idem,        738 

5.  What  the  indictment  must  set  out  in 
such  a  case.     See   Indictments,    No.  1,  and 

Idem,        738 

6.  Quaere :  When  the  evidence  of  a  former 
conviction  should  be  submitted  to  the  jury. 

Idem,        738 

DAMAGES. 

1.  The  measure  of  damages  in  an  action 
on  a  prison  bounds  bond,  is  the  debt,  inter- 
est and  costs. 

McGuire  A  als.  v.  Pierce,  assignee, 
&c. ,  167 

2.  A  petition  for  an  appeal  having  been 
presented  to  the  court  before  the  1st  of  July 
1850,  though  an  appeal  was  not  allowed 
until  after  that  date,  no  damages  are  to  be 
allowed  upon  affirming  the  appeal. 

Price  V,  Kyle,  247 

3.  A  bill  of  exchange  having  fallen  due 
and  been  protested  before  the  'act  allowing 
three  per  cent,  damages,  and  interest  upon 
the  costs  of  protest,  went  into  operation, 
such  damages  and  interest  are  not  recover- 
able thereon. 

Friend  z/.  Wilkinson  A  Hunt,  31 

4.  When  damages  not  allowed  upon  the 
dissolution  of  an  injunction  by  vendee 
against  vendor.  See  Vendor  A  Purchaser, 
No.  7,  and 

Young's   adm'r   A   Bowyer  v.  Mc- 
Clung&als.,  336 

DECLARATION. 

1.  See  Pleadings. 

2.  When  the  appellate  court  will  send  the 
cause  back  with  leave  to  amend  the  decla- 
ration.    See  Appellate  Court,  No.  5,  and 

Strange  v.  Floyd,  474 

DECREES. 

1.  A  claim  is  made  in  the  defendant's 
answer,  but  has  no  connection  with  the 
relief  sought  in  the  bill,  and  is  not  neces- 
sary to  be  decided  in  deciding  upon  the  case 
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made  in  the  bill, 
decree  expresses 

defendant, 
764     elude  *the 

wards  set 
cross  bill  in  the 

Niday  v.  Harvey  Sl  Co.  &  als.,  454 

2.  It  is  error  to  make  a  joint  decree  in 
favor  of  several  persons  who  have  been 
wards  of  the  defendant's  testator,  when  one 
of  them  is  an  infant,  though  the  decree  is 
made  by  consent  of  the  next  friend  of  the 
infant. 

Armstrong's    heirs    v.    Walkup    St 
others,  372 

3.  Decree  corrected  on  an  admission  in 
the  bill  and  affirmed. 

Boyce's  adm'r  &,  als.  v.  Smith,  704 

DEEDS. 

1.  Under  the  act  of  October  1785  regula- 
ting conveyances,  a  deed  made  by  a  citizen 
of  Virginia,  and  acknowledged  in  New  York 
before  the  mayor,  his  certificate  thereof  is 
a  sufficient  authentication  to  authorize  its 
admission  to  record. 

Hasler's  lessee  v.  King,  115 

2.  Though  the  certificate  of  acknowledg- 
ment bears  date  a  short  time  before  the  act 
of  October  1785  went  into  operation,  yet 
having  been  intended  to  be  made  under  that 
act,  the  authentication  is  sufficient  to  au- 
thorize its  admission  to  record. 

Idem,        115 

3.  Though  not  admitted  to  record  within 
the  time  prescribed  by  the  act  of  1785,  it 
was  properly  admitted  in  1833,  under  the 
act  of  1819.  Idem,        115 

4.  The  original  deed  having  been  authen- 
ticated for  record,  in  the  manner  prescribed 
by  law,  is  admissible  as  evidence  without 
further  proof  of  its  execution,  though  not 
recorded.  Idem,        115 

5.  In  a  suit  for  partition,  both  parties 
derive  title  under  a  deed  recorded  in  H,  but 
not  in  the  county  where  the  land  lies ;  the 
sabsequent  conveyances  through  which  the 
defendant's  claim,  refer  to  the  deed  as  re- 
corded in  the  county  of  H.  They  cannot 
object  to  its  validity  for  want  of  registry 
in  the  county  where  the  land  lies. 

Hannon  Sl  als.  v,  Hannah,  146 

6.  The  recitals  in  the  deed  of  a  commis- 
sioner of  delinquent  lands,  is  not  evidence 
against  a  party  claiming  adversely  to  the 
deed. 

Walton  V.  Hale,  194 

7.  What  deed  of  a  commissioner  of  delin- 
quent lands  is  void.  See  Delinquent  Lands, 
No.  2,  and  Idem,        194 

8.  A  deed  conveying  lands,  mills  thereon, 
and  appurtenances,  which  includes  the  acre 
of  land  on  the  opposite  side  of  the  stream 
condemned  for  an  abutment,  and  reserves 
the  right  to  build  a  saw  mill  on,  the  opposite 
side  of  the  river,  or  at  the  further  end  of 
the  dam.  The  reservation  is  too  uncertain 
to  withdraw  any  part  of  the  land  from  the 
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operation  of  the  deed ;  and   ejectment  can- 
not be  maintained  for  it. 

Butcher  v.  Creel's  heirs,  201 

9.  Deeds  made  b^"  an  old  man  shortly  be- 
fore his  death,  by  which  he  conveys  the 
whole  of  his  property  which  he  had  not  be- 
fore disposed  of,  to  one  of  his  sons.  The 
principle  which  has  been  applied  to  wills 
in  respect  to  the  degree  of  capacity  suffi- 
cient to  make  a  valid  devise  or  disposition 
of  his  property,  is  equally  applicable  to 
these  deeds. 

Greer  v.  Greers,  330 

10.  The  grantor  not  laboring  under  a 
total  or  temporary  deprivation  of  reason, 
he  is  of  legal  capacity  to  make  a  valid  dis- 
position of  his  property,  if  he  is  capable  of 
recollecting  the  in-operty  he  is  about  to 
dispose  of,  the  manner  of  distributing  it, 
and  the  objects  of  his  bounty. 

Idem,        330 

11.  Although  a  grantor  or  testator  may 
labor  under  no  legal  incapacity  to  do  a  valid 
act,  or  make  a  contract,  yet  if  the  whole 
transaction  taken  together  with  all  the 
facts,  mental  weakness  being  one  of  them, 
shows  that  the  particular  act  was  not  at- 
tended with  the  consent  of  his  will  and  un- 
derstanding, it  is  void.  Idem,        330 

12.  Monomania  no  way  connected  with 
the  subject  of  a  contract,  will  not  invalidate 
a  bond  and  deed  made  in  execution  of  the 
contract. 

Boyce's  adm'r  Sl  als.  v.  Smith,  704 

DELINQUENT   LANDS. 

1.  The  recitals  in  the  deed  of  a  commis- 
sioner of  delinquent  lands,  are  not  evidence 
against  a  party  claiming  adverse  to  the 
deed. 

Walton  V.  Hale,  194 

2.  A  commissioner  for  the  sale  of  delin- 
quent lands  conveys  under  a  power,  and  a 
deed  executed  by  him  to  other  persons  than 
those  reported  by  him  as  the  purchasers, 
can  avail  nothing  where  his  authority  to 
make  it  does  not  appear,  unless  long  ac- 
quiescence and  possession  raises  a  presump- 
tion in  its  favor.  Idem,        194 

DEMURRER. 

1.  When  a  party  waives  his  demurrer. 
See  Practice  at  Common  Law,  No.  5,  and 

Roach  V,  Gardner,  89 

2.  See  Pleadings. 

3.  In  an  action  upon  a  protested  negotia- 

ble note  against  the  makers  and  en- 
765      dorser,  *the  accidental  omission  of  the 

sum  for  which  the  note  was  given  in 
the  description  of  it  in  the  declaration, 
where  it  appears  from  other  parts  of  the 
same  count,  is  not  ground  of  demurrer. 

Archer  v.  Ward,  622 

DEPOSITIONS. 

1.  A  commissioner  appointed  by  the  Cir- 
cuit court  to  take  depositions,  had  authority 
under  the  act.  Sup.  Rev.  Code,  p.  165,  {  80, 
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and  1830  Sess.    Acts,    p.    75,  ch.   62,  {  2,  to 
take  depositions  in  a  common  law  cause. 
McGuire  Sl  als.  v.  Pierce,  assignee, 
Ac,  167 

2.  When  an  affidavit,  as  ground  to  take  a 
deposition,  will  be  presumed  to  have  been 
made  and  lost. 

Perkins*  adm'r  v,  Hawkins'  adm'x,  649 

3.  Deposition  having  been  read  without 
objection  in  a  suit  between  same  parties, 
in  which  there  was  a  nonsuit,  in  a  second 
suit  for  same  cause,  after  great  delay  and 
death  of  witness,  objection  for  want  of 
affidavit  overruled.  Idem,        649 

DEVISEES. 

Testator  charges  his  whole  estate  with 
the  payment  of  his  debts.  Devisees  must 
contribute  ratably  with  legatees  to  pay 
debts. 

Elliott  V.  Carter  Sl  als.,  541 

DISTRIBUTEES. 

1.  In  general  one  distributee  cannot  main- 
tain a  suit  to  recover  his  distributable  share 
of  the  estate,  without  making  the  other 
distributees  parties. 

Sillings     Sl    als.    v.    Bumgarduer, 
guardian,  273 

2.  One  distributee  who  is  guardian  of 
another,  sues  in  his  own  native  as  guardian 
to  recover  his  ward's  interest,  and  obtains 
a  decree.  Appellate  court  will  reverse  the 
decree  because  he  cannot  thus  sue,  but  will 
send  the  cause  back  that  the  bill  may  be 
amended  and  proper  parties  made.. 

Idem,        273 

EJECTMENT. 

When    ejectment    cannot    be  maintained 

under  a  reservation   in  a  deed.  See  Deeds, 
No.  8,  and 

Butcher  v.  Creel's  heirs,  201 

EMANCIPATION. 

A  subsequent  condition  annexed  to  a  pro- 
vision for  emancipation,  is  void. 

Forward's  adm'r  v,  Thamer,  537 

ENDORSEMENTS. 

1.  An  endorsement  on  a  bond,  though 
made  at  a  subsequent  day,  is  to  be  consid- 
ered as  a  part  of  the  bond. 

Price  V,  Kyle,  247 

2.  An  endorsement  on  a  marriage  contract 
of  the  same  date,  is  to  be  considered  as  a 
part  of  the  contract. 

Eidson     V,     Fontaine,    adm'r    &c. 
&  als.,  286 

3.  An  endorsement  on  a  marriage  con- 
tract, made  by  the  husband  after  the  mar- 
riage, cannot  have  any  effect  upon  the 
wife's  rights.  Idem,        286 

ENTRY. 

1.  A  party  can  only  make  an  entry  of  so 
much  land  as  will  be  covered  by  the  war- 
rants under  which  it  is  made ;  and  if  the 
entry  is  made  by  specified  boundaries,  and 
these  boundaries  contain  so  much  more  land 


than  his  warrants  authorize  him  to  enter, 
that  the  quantity  he  is  authorized  to  enter 
may  be  laid  off  on  different  lines  of  the 
entry,  so  that  they  will  not  embrace  any 
part  of  the  same  land,  the  entry  is  void  for 
uncertainty. 

Harper  A  Weston  v,  Baugh    &   Se- 
guine,  508 

2.  If  another  person  makes  an  entry  call- 
ing for  the  same  boundaries  as  the  first 
entry,  and  entering  all  the  lands  embraced 
in  these  boundaries  not  covered  by  the  first 
entry,  as  the  first  entry  is  void  for  uncer- 
tainty, so  also  is  the  second  entry  void  for 
uncertainty.  Idem,        506 

3.  The  party  making  the  first  entry  hav- 
ing procured  other  warrants  sufficient  to 
cover  all  the  lands  within  the  boundaries 
specified  in  the  first  entry,  not  covered  by 
the  warrants  under  which  the  first  entry 
was  made,  makes  a  second  entry  of  aU 
these  lands  not  covered  by  the  first  entry. 
The  first  entry  being  void  for  uncertainty, 
the  second  entry  is  also  void  for  the  same 
cause.  Idem,       506 

4.  The  two  entries  of  the  first  locator 
being  in  fact  distinct  entries,  they  cannot 
be  treated  as  one  entry  covering  the  whole 
land,  and  thus  avoid  the  objection  for  un- 
certainty in  the  entry.  Idem,         506 

EQUITABI^E  JURISDICTION  AND 

REUEF. 

1.  A  judgment  creditor  comes  into  equity 
to  set  aside  a  deed  of  trust  as  usurious.    He 
fails    to    set   aside   the   deed,  but  the  court 
having    possession    of   the  cause,    will  de- 
cree   the    sale  of   the  land,    and  the 

766      'application  of  the  proceeds  according 
to  the  priorities  of  the  parties. 
Martin  v.  Hall  Sl  als.,  8 

2.  When  a  court  of  equity  will  not  relieve 
against  a  judgment  at  law.  See  Judgments, 
No.  1,  2,  3,  and 

Slack  V,  Wood,  46 

Allen,  Walton  Sl  Co.  v.  Hamilton,     2SS 
Hudson  V,  Kline,  ^ 

3.  When  court  will  not  decree  specific 
execution  of  a  contract  for  opening  a  lane. 
See  Specific  Execution,  No.  4,  and 

McCue  V,  Ralston,  430 

4.  Upon  what  terms  judgment  debtor  en- 
titled to  relief  against  assignor.  See  Prac- 
tice in  Chancery,  No.  4,  and 

Drake  v,  Ifyons,  54 

ESTOPPEI*. 

1.  In  an  action  upon  a  bond  given  by 
deputy  sheriff  and  his  sureties,  in  which 
they  are  all  recited  to  be  deputies:  They 
are  estopped  from  denying  the  fact. 

Cox  Sl  others  v,  Thomas'  adm'x,       312 

2.  The  bond  reciting  that  the  plaintiff 
was  high  sheriff  and  one  of  the  defendants 
was  deputy,  the  obligors  are  estopped  from 
denying  these  facts.  Idem,       312 

3.  When  sheriff  estopped  from  objecting 
that  the  County  court  was  not  properly  con- 
stituted when  the  county  levy  was  laid. 
See  County  I*evy,  No.  1,  and 

Cook,  sheriff,  Sl  als.  v.  Hays,  142 
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EVIDENCE. 


1.  Upon  a  motion  to  exclude  evidence, 
the  party  making  the  motion,  should  specify 
the  evidence  to  which  he  objects.  And 
where  the  motion  is  to  exclude  a  mass  of 
evidence,  some  of  which  is  proper  to  be  re- 
ceived, the  motion  may  be  properly  over- 
ruled on  account  of  its  generality. 

Friend  v»  Wilkinson  &  Hunt,  31 

2.  When  the  question  is,  whether  a  prom- 
issory' note  is  signed  as  principal  or  agent, 
and  that  is  doubtful  on  its  face,  parol  evi- 
dence is  admissible  to  prove  the  note  was 
intended  to  be  signed  as  principal. 

Early  v.  Wilkinson  &  Hunt,  68 

3.  If  a  note  upon  its  face  appears  to  be 
signed  as  principal,  the  admission  of  parol 
evidence  to  prove  it  was  so  signed,  is  not 
error  for  which  the  judgment  will  be  re- 
versed; though  such  evidence  is  improper. 

Idem,        68 

4.  Proof  of  the  declarations  of  the  maker 
of  the  note,  as  to  another  note  executed  in 
the  same  way,  except  as  to  brackets  around 
the  second  name  on  the  note,  is  admissible 
to  confirm  the  evidence  arising  from  the 
face  of  the  note.  Idem,        68 

5.  An  original  deed  having  been  authen- 
ticated for  record  in  the  manner  prescribed 
by  law  at  the  time  of  its  execution,  is  ad- 
missible as  evidence,  without  further  proof 
of  its  execution,  though  it  has  not  been 
duly  recorded. 

Hasler*s  lessee  v.  King,  115 

6.  In  a  suit  for  partition  both  parties 
derive  title  under  a  deed  recorded  in  the 
county  of  H,  but  not  in  the  county  where 
the  lands  lie :  The  recitals  in  the  subsequent 
conve3*ances  direct  attention  to  that  deed. 
These  recitals  are  evidence  against  parties 
and  privies  in  blood,  in  estate  and  in  law; 
and  an  office  copy  of  the  said  deed  from  the 
place  described  as  the  place  of  record,  is 
competent  evidence  in  controversies  with 
them. 

Hannon  &,  als.  v.  Hannah,  146 

7.  The  recitals  in  a  deed  of  a  commis- 
sioner of  delinquent  lands,  are  not  evidence 
against  a  party  claiming  adversely  to  the 
deed. 

Walton  V,  Hale,  194 

8.  What  evidence  tenant  will  not  be 
allowed  to  introduce  in  a  controversy  with 
his  landlord.  See  I#andlord  and  Tenant, 
No.  7,  and 

Emerick  v,  Tavener,  &c.,  220 

9.  On  a  motion  by  administratrix  of  high 
sheriff  against  deputy  and  his  sureties,  for 
failure  to  pay  over  money  made  on  execu- 
tion, the  whole  record  of  the  cause  on  the 
motion  against  her,  is  not  necessary,  but 
^c  judgment  is  sufficient;  that  and  its 
recitals  being  prima  facie  evidence  against 
the  deputy  and  his  sureties. 

Cox  &  als.  V.  Thomas'  adm'x,  233 

10.  R  assigns  the  bond  of  G  to  K,  to  en- 
able K  to  purchase  goods  on  the  credit  of 
the  assignment,  and  K  purchases  goods  of 
H  upon  the  credit  thereof.     In  an  action  by 


H  against  K  upon  the  assignment,  the 
statements  of  K  to  H  in  relation  to  said 
assignment,  pending  the  negotiation  for 
the  goods  and  the  transfer  of  the  bond  of 
6,  are  competent  evidence  against  R:  But 
not  so  the  statements  of  K  made  subse- 
quently. 

Hopkins,  Brother  &  Co.  v,  Richard- 
son, 485 

11.  Declarations  made  by  R  during  the 
consultations  and  conversations  in  relation 
to  the  assignment  of  the  bond  of  G  to  K, 
though  made  a  day  or  two  before  the  bond 
was  assigned,  are  competent  evidence  for 
R,  as  a  part  of  the  res  gestae,  to  show  that 
he  did  not  make  the  assignment  under 
such  circumstances,  or  with  such  intent,  as 
would  render  him  liable  upon  the  assign- 
ment to  the  holder  of  the  bond. 

Idem,        485 

767  *12.  In  an  action  upon  a  promissory 

note  purporting  to  be  made  in  the 
name  of  a  partnership,  unless  the  defend- 
ants file  an  affidavit  under  the  statute,  they 
will  not  be  allowed  to  prove  that  the  part- 
nership was  dissolved  by  the  death  of  one 
of  the  partners  before  the  note  was  made. 

Phaup,  &c.  V,  Stratton,  615 

13.  In  such  action  the  defendant  will  not 
be  allowed  to  question  the  genuineness  of 
the  note,  or  to  show  that  it  had  been  altered 
after  it  was  endorsed  by  him,  without  the 
affidavit. 

Archer  v.  Ward,  622 

14.  What  is  competent  evidence  to  corrob- 
orate other  evidence  of  an  agency. 

Perkins'  adm'r  v,  Hawkins'  adm'x,  649 

15.  What  competent  evidence  to  sustain 
presumption  of  payment  from  lapse  of  time 
and  other  circumstances.  Idem,        649 

16.  Proof  being  offered  tending  to  prove 
an  agency,  a  paper  signed  by  such  person, 
showing  he  had  settled  the  price  of  certain 
hogsheads  of  tobacco  with  defendant's  in- 
testate, for  plaintiff's  intestate,  is  compe- 
tent evidence  of  setoff.  Idem,        649 

17.  A  paper  consisting  of  figures,  with  a 
receipt  attached  to  it,  accompanied  by  evi- 
dence explaining  what  was  meant  by  the 
figures,  is  competent  evidence. 

Idem,        649 

EXCEPTIONS. 

1.  When  a  bill  of  exceptions  may  be  looked 
to  in  considering  the  question  made  in  an- 
other bill  of  exceptions. 

Perkins'  adm'r  v,  Hawkins'  adm'x,  649 

2.  When  exceptions  to  a  commissioner's 
report  properly  overruled,  without  consider- 
ing their  merits.  See  Practice  in  Chancery, 
No.  27,  and 

Miller  v.  Holcombe's  ex'or  Sl  als.,      665 

EXECUTIONS. 

A  sheriff  is  entitled  to  commissions  on  a 
ca.  sa.  executed  on  the  defendant,  who, 
after  the  taking  the  benefit  of  the  prison 
bounds,  pays  the  amount  of  the  execution 
to  the  plaintiff,    by   whom   he  is  thereupon 
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discharged  from   custody  before  the  return 
day  of  the  execution. 

Gardner  v,  Neal,  85 

EXECUTORS  AND    ADMINISTRA- 
TORS. 

1.  What  will  constitute  a  devise  to  sell 
land,  a  power  coupled  with  an  interest. 
See  JPowers,  No.  2,  and 

Mosbj's   adm'r   &  als.    v,  Mosbj's 
adm'r,  584 

2.  Sheriff  administrator  with  the  will 
annexed,  may  execute  the  power. 

Idem,        584 

3.  Upon  a  sale  of  land  by  executors,  im- 
mediately after  the  property  is  cried  out, 
and  before  anything  is  done,  the  executors 
accept  another  person  as  purchaser,  both 
being  men  of  property  and  credit.  They 
will  not  be  liable  if  the  latter  fails  before 
the  purchase  money  is  paid. 

Elliott  V,  Carter  Sl  als.,  541 

4.  For  the  principles  upon  which  the 
responsibility  of  executors  will  be  adjudged. 

Idem,        541 

5.  A  case  in  which,  under  the  circum- 
stances, an  administrator  was  not  charged 
with  interest  on  a  balance  in  his  hands, 
from  1826,  when  his  account  was  settled, 
until  1846,  when  the  family  ceased  to  live 
together;  and  was  charged  with  interest 
from  the  last  date  on  the  whole  balance, 
principal  and  interest. 

Peale  v,  Hickle  &  others,  437 

6.  In  a  suit  for  distribution,  though  there 
is  a  decree  for  the  plain  tiff,  yet  if  the  ad- 
ministrator has  been  in  no  defoult  he  shall 
have  costs. 

Eidson    v,     Fontaine,    adm'r,    Ac. 
Sl  als.,  286 

7.  Vendor  retaining  title,  and  vendee 
being  insolvent,  a  court  of  equity  will  not 
enforce  a  contract  between  a  subsequent 
purchaser  and  one  of  three  executors  of  the 
vendor,  for  the  release  of  the  lien. 

Stuart's  ex'ors  v.  Abbott  Sl  al.,  252 

8.  When  a  surety  may  file  a  bill  against 
the  executor  of  his  principal  to  have  the 
assets  marshaled  and  debt  paid.  See  Sure- 
ties, No.  1,  and 

Stephenson  v,  Taverners,  398 

9.  When  an  account  will  be  recommitted. 
See  Practice    in  Chancery,  No.  25,  and 

Thomas  v,  Dawson  Sl  wife,  531 

10.  A  bill  to  marshal  assets,  or  for  their 
administration,  should  be  on  behalf  of  the 
plaintiff  and  all  other  creditors;  and  the 
heirs  and  devisees  should  t>e  parties.  But 
if  the  proper  parties  are  not  made,  the  bill 
should  not  be  dismissed,  but  the  plaintiif 
should  have  leave  to  amend  and  make  the 
proper  parties,  unless  a  decree  for  an  ac- 
count has  been  made  in  another  suit  having 
the  same  object. 

Stephenson  v,  Taverners,  398 

11.  If  several  suits  are  pending  by  differ- 
ent creditors,  the  court  will  order  the  pro- 
ceedings in  all  but  one  to  be  stayed,  and 
will  require  the  several   parties  to  come  in 


under  the  decree  in  said   suit,    so  that  only 
one  account  of  the  estate  may  be  necessary. 

Idem,        398 

12.  A  creditor  who  with  a  knowledge 

768      *that  there  has  been   a  decree  for  an 

account    in     another   creditor's    suit, 

brings  a  separate  suit   for   his   own  claim, 

will  be  compelled  to  pay  costs. 

Idem,        398 

13.  A  decree  in  one  creditor's  suit  for  an 
account,  operates  a  suspension  of  all  other 
pending  suits  of  creditors;  and  they  must 
come  in  under  the  decree.  Idem,        398 

14.  When  several  creditors'  suits  are 
pending,  the  decree  may  be  made  in  the 
cause  first  ready  for  hearing,  though  that 
is  not  the  first  suit  brought.        Idem,        398 

15.  Testator  gives  certain  property  to  his 
wife  for  life,  and  directs  that  at  her  death 
his  executors  shall  sell  it  and  divide  it 
among  his  children.  After  the  widow's 
death  the  executor  sells  the  property.  His 
sureties  are  liable  for  his  devastavit. 

Almond    Sl  wife  v.  Mason's  adm'r 
Sl  als.,  700 

FERRIES. 

When  a  mill  owner  will   be  compelled  to 
keep  up  a  ferry.     See  Mills,  No.  8,  and 
Mairs  v,  Gallahue,  94 

FRAUDS—Statute  of. 

1.  Upon  a  contract  for  the  exchange  of 
land,  a  deed  executed  by  one  of  the  parties 
conveying  his  land  to  the  other,  though  not 
delivered,  is  a  sufiBcient  memorandum  in 
writing  to  bind  the  grantor,  under  the  stat- 
ute of  frauds. 

Parrill  v,  McKinley,  1 

2.  The  obligee  in  a  bond  endorses  his 
name  on  the  back  thereof  for  the  purpose 
of  enabling  his  son  in  law  to  buy  goods  on 
the  faith  of  his  endorsement ;  and  the  goods 
are  bought.  This  is  not  an  undertaking 
for  the  debt  of  another,  to  which  the  statute 
applies. 

Hopkins,  Brother  Sl  Co.  v,  Richard- 
son, 485 

3.  A  fraudulent  sale  of  slaves  is  made  at 
under  value,  and  the  price  is  paid  to  the 
creditors  of  the  vendor.  The  purchaser  is 
liable  to  the  creditors  of  the  vendor  for  the 
whole  value  of  the  slaves. 

Williamson's     ex'or     v.     Goodwin 
Sl  als.,  503 

4.  A  deed  conveying  lands  void  as  to 
creditors,  though  in  lieu  of  slaves  given  by 
parol  by  grantor  to  grantees,  they  never 
having  taken  and  retained  possession  of 
the  slaves:  And  this  especially,  as  the 
grantor  was  largely  indebted  at  the  time  of 
the  gift  of  the  slaves. 

Fones  v.  Rice  Sl  als.,  568 

5.  In  such  a  case  the  grantees  beiiig 
females  and  having  married,  the  deed  will 
be  void  as  to  the  husbands,  unless  they 
show  that  the  marriage  took  place  before 
the  creditors  recovered  their  judgments. 

Idem,       568 
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6,  But  the  deed  t>ein^  valid  between  the 
parties,  anj  other  land  of  the  grantor  shall 
tx  fint  applied  to  pa;  hia  debts. 

Idem,        S68 

GUARDIAN  AND  WARD. 

1.  A  guardian  is  not  authorized  to  file  a 
bill  in  his  own  name  to  obtain  possession 
of  his  vrard's  estate.  He  must  Jite  it  in 
the  nsme  of  the  ward  bj  his  next  friend. 

Si  1  lings    &.    a  Is.      v.     Bumgardner, 
guardian,  273 

2.  A  guardian  of  infants  is  entitled  to 
compensation  for  their  support,  though  he 
ma;  have  promised  their  friends  that  he 
would  not  make  an;  charge  for  it,  and  has 
kept  DO  account  against  them. 

Armstrong's     heirs    v.     Walknp    &. 
others,  372 

3.  A  payment  made  to  the  husband  of  one 
of  three  who  had  been  wards,  and  who  is 
the  guardian  of  another  of  them,  though 
intended  to  be  a  payment  to  all,  1«  not  to 
be  credited  against  the  third  ward,  who  is 
tben  an  adult,  she  not  having  authorised 
him  to  receive  it;  but  is  to  be  credited 
against  the  hnsband  and  wife,  and  his 
ward.  Idem, 

4.  The  accounts  of  the  three  wards  should 
be  stated  separately,    from   the   comme: 
meut,  or  at  least  from   the  time  when  their 
expenses  differed  in  amount- 
Idem,         37: 

5.  One  of  the  wards  being  still  an  infant, 
there  should  not  be  a  joint  decrep  in  theii 
favor,  though  made  wiUi  the  consent  of  the 
next  friend  of  the  infant.  Idem,         "'"' 

HABEAS  CORPUS. 
1.  The  petition  for  a  writ  of  habeas  corpus 
to  obtain  possession  of  a  child,  may  be  in 
tbe  name  of  the  iafant  by  his  next  friend, 
or  in  the  name  of  the  person  claiming  poa- 
Kuion ;  and  where  it  is  the  mother  of  the 
child  who  is  claiming  possession,  and  she 
ii  a  married  woman,  it  may  be  in  tlie  name 
of  the  husband  and  wife. 

Armstrong  v.  Stone  &  wife,  102 

1  The  proper  oHice  of   a   writ  of  habeas 

corpus  is  to  release  from   Illegal   restraint ; 

and  where  the  party  is  of  years  of  discretion 

and  sui  juris,  nothing  more  is  done  than  to 

discharge  him.     But  if  he   be  not  of  an  age 

to  determine  for  himself,  the  court  or  judge 

must  decide    for   him,    and    make  an 

7G9     order    for   his  being  'placed    in    the 

proper    custody:  and    to    do    so   must 

determine  to  whom  the  right  to  the  custody 

belongs.  Idem.         102 

3.  See  Parent  and  Child,  No.  1,  and 

Idem,         102 

HUSBAND  AND  WIFE. 
1.  Widow  renouncing  her  husband's  will, 
U  entitled  to  occupy  and  cultivate  the  farm 
OD  which  the  husband  had  lived  without 
lent,  until  dower  is  assigned  her,  and  slie 
may  permit  another  to  do  it  for  her. 

McReynotds  v.  Counts  &  als.,  242 


2.  When  petition  for  a  writ  of  habeas 
corpus  may  be  in  the  name  of  husband  and 

ife.     See  Parent  and  Child,  No.  1,  and 
Armstrong  v.  Stone  &  wife,  102 

3.  That  marriage  may  protect  a  voluntary 
conveyance  against  creditors,  the  marriage 
must  take  place  before  the  creditor  obtains 
a  judgment. 

Fonci  V.  Rice  A  als.,  568 

INDICTMENTS. 
1.  In  a  prosecution  under  the  act.  Code, 
ch.  199.  {  25,  p.  729,  to  subject  a  prisoner 
to  the  additional  imprisonment  prescribed 
npon  a  second  conviction  for  a  felony,  the 
indictment  must  set  out  the  time  and  place 
of  the  first  conviction,  and  must  show  that 
the  previous  conviction  was  for  an  offence 
committed  before  the  commission  of  that 
for  which  the  prisoner  is  on  trial. 

Rand  V.  Commonwealth,  738 

2.  Quxre:  Whether  each  count  in  the  in- 
dictment must  set  out  the  former  conviction, 
or  whether  one  statement  of  that  fact  may 
be  made,  applicable  to  all  the  counts. 

Idem,        738 

INFANTS. 


INJUNCTIONS, 

1.  An  injunction  to  a  judgment  at  law 
not  showing  equity  on  its  face,  dissolved 
without  answer,  ae  improvtdently  granted. 

Slack  V.  Wood,  40 

2.  When  judgment  at  law  will  not  be  en- 
joined, to  give  defendant  an  opportunity 
to  establish  offsets  against  it.  See  Judg- 
ments, No.  3,  and 

Hudson  V.  Kline,  379 

3.  Pending  a  bill  for  an  injunction  to  a 
judgment,  and  for  a  rescission  of  a  contract 
for  the  purchase  of  land,  on  the  ground  of 
an  incumbrance  and  defect  of  title,  the 
vendor  removes  the  incumbrance  and  pro- 
cures the  title.  The  injunction  is  properly 
dissolved,  but  without  damages,  and  with 
costs  to  the  plaintiff. 

Young's    adm'r    &   Bowyer  v.    Mc- 
Clung  &  als.,  336 

4.  But  if  vendee  might  have  obtained 
relief  by  supplemental  bill  or  petition  in 
another  pending  suit,  he  shall  not  have 
costs.  Idem,        3S(, 

INQUISITION. 

1.  Upon  an  application  to  build  a  mill, 
where,  upon  a  fair  and  reasonable  construc- 
tion of  the  inquisition,  it  is  substantially 
responsive  to  the  requirements  of  the  stat- 
ute, that  is  sufficient. 

Mairs  V.  Gallahue,  94 

2,  If  the  petition  or  order  of  the  court 
directing  the  writ  of  ad  quod  damnum,  does 
not  specify  the  height  of  tbe  dam  proposed 
to  be  erected,  it  is  proper  for  the  jury  to 
specify  it  in  the  inquisition.         Idem,         94 
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INSANITY. 

See  Contracts,  No.  4,  and 
Boyce's  adm'r  Sl  als.  v.  Smith, 

ISSUE. 


704 


1.  In  a  suit  in  equity,  if  there  is  no  conflict 
in  the  evidence,  no  ambiguity  or  uncer- 
tainty in  it,  but  simply  a  failure  to  prove 
material  facts,  it  is  improper  to  direct  an 
issue. 

Reed  v,  Cline'a  heirs,  136 

Wise  V.  Lamb,  294 

2.  In  a  case  of  usury,  if  an  issue  is  di- 
rected in  the  absence  of  proof,  and  there  is 
a  verdict  finding  the  usury,  still  the  injunc- 
tion should  be  dissolved  and  the  bill  dis- 
missed. 

Wise  V,  Lamb,  294 

3.  There  may  be  an  appeal  from  a  decree 
directing  an  issue,  where  the  decree  im- 
pliedly involves  a  settlement  of  the  princi- 
ples of  the  cause. 

Reed  v,  Cline's  heirs,  136 

INSTRUCTIONS. 

If  there  is  any  evidence  before  a  jury 
tending  to  prove  a  case  supposed  in  an  in- 
struction asked  for,  and  the  instruction 
propounds  the  law  correctly,  it  should  be 
given. 

Hopkins,  Brother  &  Co.  v,  Richard- 
son, 485 

JUDGMENTS. 

3.  An  injunction  to  a  judgment  at 
770  law,  ^dissolved  as  improvidently 
granted,  without  answer,  though  the 
bill  charges  that  the  judgment  was  recov- 
ered without  appearance  or  defence,  for 
money  which  the  plaintiff  in  the  judgment 
alleged  he  had  paid  as  surety;  though  he 
had  not  in  fact  paid  one  cent  of  the  money, 
but  the  same  had  been  paid  by  another 
surety,  against  whom  there  was  a  joint 
judgment  with  the  plaintiff  at  law;  and 
that  of  this  the  plaintiff  in  the  bill  had  no 
knowledge  until  after  the  judgment,  and 
could  not  therefore  make  his  defence  at  law. 
Slack  V,  Wood,  40 

2.  Upon  a  scire  facias  against  bail,  he 
surrenders  his  principal,  and  gives  notice 
thereof  to  the  attorney  of  the  plaintiff,  the 
plaintiff  not  living  in  the  county.  But 
there  is  an  office  judgment  against  the  bail, 
and  he  not  defending  it,  it  is  confirmed. 
Equity  will  not  relieve  him. 

Allen,  Walton  Sl  Co.  v,  Hamilton,      255 

3.  In  an  action  at  law,  the  defendant  is 
prevented  by  unavoidable  accident,  from 
making  defence,  and  setting  up  offsets 
which  he  held  against  the  plaintiff,  these 
offsets  being  in  no  way  connected  with  the 
debts  sued  upon ;  he  has,  however,  a  plain 
remedy  at  law,  or  in  equity  for  the  recovery 
of  his  claims.  He  is  not  entitled  to  enjoin 
the  judgment,  and  set  up  his  offsets  against 
it ;  but  must  pursue  his  remedy  for  their 
recovery. 

Hudson  V,  Kline,  379 

4.  A  judgment   is   recovered   by    the    as- 


signee of  a  bond  given  for  the  purchase 
money  of  land,  the  contract  for  which  i& 
rescinded  after  the  assignment.  The  debtor 
is  not  entitled  to  enjoin  the  judgment  as 
against  the  assignor. 

Drake  v,  Lyons,  54 

5.  The  judgment  of  the  Circuit  court 
against  a  high  sheriff  is  conclusive  of  its 
jurisdiction,  unless  reversed  on  appeal; 
and  his  deputy  and  sureties  cannot  question 
it  on  the  motion  of  the  administratrix  of 
the  high  sheriff  against  them. 

Cox  Si  als.  V.  Thomas'  adm'x,  323 

6.  When  judgments  of  Circuit  court  con- 
elusive  of  its  jurisdiction.  See  Courts,  No. 
1,  2,  and  Idem,         323 

7.  A  judgment  is  a  lien  upon  land  in  the 
hands  of  a  purchaser,  though  at  the  time 
of  the  conveyance,  execution  upon  the  judg- 
ment was  suspended  by  an  injunction. 
And  the  lien  exists  though  the  judgment 
was  not  docketed,  the  purchaser  having 
had  notice  thereof. 

Craig  V.  Sebrell,  131 

JUDICIAL  SALKS. 

See  Vendor  &,  Purchaser,  No.  8,  9,  10, 
and 

Young's   adm'r   Sl    Bowyer   v,  Mc- 

Clung  Sl  als.,  336 

Bowyer  v,  Hughart,  336 

JURORS. 

1.  It  is  a  good  objection  to  a  juror  in  a 
case  of  felony  that  he  is  not  a  freeholder. 

Dowdy  V,  Commonwealth,  727 

2.  If  the  prisoner's  objection  to  a  juror 
is  improperly  overruled,  the  error  is  not 
cured  by  the  juror's  name  being  struck 
from  the  panel  by  the  prisoner,  or  his  not 
being  drawn  as  one  of  the  twelve  who  are 
to  try  the  prisoner.  Idem,        727 

LANDLORD  AND  TENANT. 

T  leases  land  to  E  by  deed  which  is  ex- 
ecuted by  E,  and  he  thereby  acknowledges 
that  he  is  in  possession  under  the  lease,  and 
covenants  to  return  the  possession  at  the 
end  of  the  term.  E  holds  over  after  the 
term  expires,  for  seven  years;  and  whilst 
in  possession  executes  a  deed  by  which  he 
conveys  a  part  of  the  leased  premises  to  A 
in  fee  simple,  with  a  covenant  of  general 
warranty,  and  puts  A  in  possession ;  and 
disclaims  to  hold  under  T,  who  then  insti- 
tutes a  proceeding  of  unlawful  detainer 
against  ]^  and  A :  held : 

1st.  That  E  is  responsible  to  T  for  the 

whole  of  the  leased  premises,  though  at  the 

time  of  the  institution  of  the  proceeding, 

A  was  in  possession  of  a  part  of  the  land. 

Emerick,  &c.  v.  Tavener,  220 

2d.  That  T's  recovery  is  not  to  be  con- 
fined to  the  land  in  the  actual  occupancy 
of  E  and  A,  but  he  is  entitled  to  recover 
all  the  land  demised ;  and  he  may  show 
by  parol  evidence,  what  constitutes  the 
demised  premises.  Idem,        220 

3d.  That  E  and  A  were  properly  joined 
in  this  proceeding,    though  they   did  not 
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hold  the  land  jointly,  but  each  held  a  part 
of  the  land  in  severalty ;  and  if  only  one 
of  them  held  a  part  of  the  land.  T  is  en- 
titled to  a  judgment  against  him,  though 
there  should  be  a  judgment  for  the  other. 

Idem,        220 

4th.  Though  if  A  was  in  actual  posses- 
sion of  no  part  of  the  land  claimed  by  the 
warrant,  at  the  time  it  was  issued,  he 
would  be  entitled  to  a  verdict  in  his  favor, 
jet  £  the  lessee,  would  be  responsible  to 
T,  and  there  should  be  a  judgment  against 
him;  though  at  the  time  of  the  issue  of 
the  warrant,  he  was  not  in  the  actual 
possession  and  occupancy  of  any  part  of 
the  land.  Idem,        220 

5th.  A  having  entered  on  the  land 
771  'claiming  in  fee  under  the  convey- 
ance from  B,  was  not  entitled  to  six 
months'  notice  to  quit  from  T,  though  he 
had  not  expressly  disclaimed  to  hold  under 
the  lease  from  T  to  K :  And  if  he  held 
expressly  as  under  tenant  of  E,  he  would 
not  be  entitled  to  notice.  When  T  had 
determined  the  tenancy  of  E  by  six 
months'  notice  to  quit,  or  K  had  disclaimed 
to  hold  as  tenant,  and  thereby  deprived 
himself  of  the  right  to  notice,  it  was 
competent  to  T  to  proceed  at  once  to  oust 
both  E  and  A.  Idem,        220 

6th.  The  lease  being  for  a  certain  quan- 
tity of  land  situate  as  therein  described, 
and  E  having  executed  it  under  his  hand 
and  seal,  and  thereby  recognized  the 
description  and  boundaries  therein  speci- 
fied, and  that  he  then  held  the  same  in 
possession ;  and  the  warrant  being  for  the 
precise  tenement  described  in  the  lease, 
neither  E  nor  A  claiming  under  him,  can 
be  entertained  to  deny  that  the  tenement 
had  its  boundaries,  or  that  they  were 
within  them.  Idem,        220 

7th.  E  and  A  will  not  be  permitted  to 
introduce  evidence  of  title  to  the  land 
embraced  in  the  lease,  either  in  them- 
selves or  others ;  nor  will  they  be  per- 
mitted to  introduce  their  title  papers  for 
the  purpose  of  showing  that  they  had  not 
possession  of  the  land  claimed  by  T. 

Idem,        220 

8th.  T,  if  entitled  to  recover,  may  re- 
cover according  to  the  description  of  the 
land  in  the  warrant  or  in  the  lease ;  and 
he  must  at  his  peril,  point  out  to  the 
sheriff  the  premises  of  which  he  is  to  give 
possession :  And  if  he  takes  more  than  he 
has  recovered  in  the  action,  the  court 
will  interfere  in  a  summary  way,  and 
compel  him  to  make  restitution. 

Idem,        220 

9th.  E  having  entered  under  the  lease, 
and  held  over  after  the  term  expired,  if 
T  did  any  act  recognizing  him  still  as 
his  tenant,  E  became  thereby  tenant  from 
year  to  year,  upon  the  conditions  of  the 
original  lease.  If  T  did  not  recognize 
the  continued  tenancy,  E  was  a  tenant  at 
sufferance,  and  not  entitled  to  notice  to 
quit.  Idem,        220 

10th.  E  being  in    as    tenant   after  the 


term  has  expired,  he  continues  to  hold  as 
such  as  long  as  he  remains  in  possession, 
unless  he  disclaims  to  hold  as  such,  and 
asserts  a  right  adverse  to  T;  and  such 
disclaimer  and  assertion  of  adverse  right 
are  brought  home  to  the  knowledge  of  T 
by  a  full  notice  by  E,  of  his  disclaimer 
and  assertion  of  title :  And,  quaere :  If  he 
must  not  surrender  the  possession   to  T. 

Idem,         220 

11th.  A,  by  entering  upon  a  part  of  the 
land  as  purchaser  from  E,  thereby  be- 
comes subject  to  the  same  relations  held 
by  E  towards  his  lessor  T;  and  neither 
could  set  up  an  adverse  title,  unless  he 
showed  he  had  restored  the  possession  to 
T,  or  had  disclaimed  and  held  adversely, 
with  full  notice  to  T,  for  the  period  of 
limitation  prescribed  by  the  statute- 
Idem,        220 

12th.  E  and  A  could  no  more  deny  that 
the  possession  under  which  E  entered  was 
the  possession  of  T,  than  they  could 
controvert  his  title.  Idem,        220 

LEGACIES  AND  LEGATEES. 

1.  Testator  gives  his  land  to  his  wife  for 
her  life,  and  at  her  death  to  his  son  J ;  and 
he  gives  his  personal  estate,  after  payment 
of  his  debts,  to  be  equally  divided  among 
his  eight  children.  The  widow  renounces 
the  will,  and  takes  her  thirds  of  the  real 
and  personal  estate.  The  rent  of  the  two- 
thirds  of  the  land  not  assigned  to  the 
widow,  shall  be  applied  to  indemnify  the 
legatees  of  the  personal  estate  for  the  loss 
sustained  by  the  widow's  taking  one-third 
of  that  fund. 

McReynolds  v.  Counts  &  als.,  242 

2.  After  the  legatees  have  been  satisfied 
for  the  loss,  or  after  the  death  of  the  widow, 
whichever  event  shall  first  occur,  the  said 
two-thirds  is  to  be  deliveved  to  the  remain- 
derman. Idem,        242 

3.  The  word  **loan,"  in  a  legacy  of  per- 
sonal estate,  construed  to  mean  **give." 

Parker   Sl    wife    v.  Wasley's    ex' or 
A  als. ,  477 

4.  A  bequest  of  **all  the  money,"  held  to 
include  money  deposited  in  a  9avings  insti- 
tution, but  not  debts  due  the  testator. 

Dabney  A  als.    v,    Cottrell's   adm'x 
&  als.,  572 

5.  Testator  charges  his  whole  estate  with 
payment  of  debts.  Lands  devised  and  lega- 
cies must  contribute  ratably  to  pay  the 
debts. 

Elliott  V,  Carter  &  als.,  541 

LIEN. 

1.  A  case  in  which,  between  two  equities, 
the  junior  preferred,  and  lien  ousted. 

Cox  &  al.  V,  Romine,  27 

2.  See  Vendor  and  Purchaser,  No.  4,  5, 
and 

Stuart's  ex'ors  v,  Abbott  &  al.,  252 

3.  A  judgment  is  a  lien  upon  lands  in  the 
hands  of  a  purchaser,  though  at  the  time  of 
the  purchase  the  judgment  was  enjoined: 
And  this,    though    the    judgment    was   not 
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docketed,  the  purchaser  having   had  notice 
of  it. 

Craig  V,  Sebrell,  131 

772         *4.  See  Assignor  and  Assignee,  No. 
4,  and 
Ragsdale  v,  Hagy  &  als.,  409 

WMITATION— Statute  of. 

Claim  by  administrator  for  services  ren- 
dered his  testatrix,  barred  by  the  statute  as 
to  all  due  more  than  five  years  before  suit 
brought  against  her  in  her  lifetime. 

Jones  V,  Jincey  Sl  ais.,  708 

MARRIAGE    CONTRACT. 

1.  An  endorsement  on  a  marriage  contract 
of  the  same  date,  is  to  be  considered  as  a 
part  of  the  contract. 

Eidson     v,    Fontaine,     adm'r    &c. 
&  als.,  286 

2.  A  marriage  contract  by  which  the  wife 
has  the  power  to  dispose  of  her  property  in 
her  lifetime,  and  the  husband  has  a  life 
interest  only  in  that  which  remains  at  her 
death.  Idem,        286 

MILLS. 

1.  In  a  petition  for  leave  to  erect  a  dam, 
the  petition  which  was  ore  tenus,  states 
that  the  applicant  is  owner  of  the  banks  on 
both  sides  of  the  stream.  This  is  in  effect, 
a  statement  that  he  is  owner  of  the  land. 

Mairs  v.  Gallahue,  94 

2.  The  petition  states  that  the  applicant 
desired  a  writ  of  ad  quod  damnum  to  issue, 
for  the  purpose  of  erecting  a  grist  mill,  &c. 
This  is  a  sufficient  compliance  with  the 
statute.  Idem,        94 

3.  When  upon  a  fair  and  reasonable  con- 
struction of  the  inquisition,  it  is  substan- 
tially responsive  to  the  requirements  of  the 
statute,  that  is  sufficient.  Idem,        94 

4.  Where  neither  the  petition  nor  the  order 
of  the  court  directing  the  writ  of  ad  quod 
damnum  to  issue,  specifies  the  height  of 
the  dam  proposed  to  be  erected,  it  is  proper 
for  the  jury  to  specify  it  in  the  inquisition. 

Idem,        94 

5.  There  is  an  exception  for  the  refusal 
of  the  County  court  to  continue  the  cause 
on  account  of  the  absence  of  a  material 
witness.  On  appeal  to  the  Circuit  court  by 
the  exceptant,  the  witness  is  present  and 
examined,  and  the  judgment  of  the  County 
court  is  affirmed.  The  want  of  the  wit- 
ness's testimony  in  the  County  court  is  no 
ground  of  complaint  in  the  Court  of  appeals. 

Idem,        94 

6.  An  exception  is  taken  to  the  judgment 
of  the  County  court  authorizing  the  erection 
of  the  dam,  on  the  ground  that  it  will  be 
injurious  to  the  health  of  the  neighborhood, 
and  the  evidence  is  stated.  The  Circuit 
court  passes  upon  that  question  upon  full 
evidence,  and  there  is  no  exception.  The 
Court  of  appeals  must  presume  these  courts 
decided  right.  Idem,        94 

7.  The  judgment  of  the  court  giving  leave 
to  erect  the  dam,  provides  that  the  applicant 
shall  keep  a  ferry  boat  at  the  crossing  of  a 


public  road  over  the  stream  across  wbicH 
the  dam  is  to  be  erected.  This  is  authorize<l 
by  the  act,  2  Rev.  Code,  p.  277,  |  5 ;  and  as 
the  County  and  Circuit  court  have  held  upon 
the  proof,  that  a  ferry  boat  will  be  sufficient 
to  accommodate  the  public,  the.  Court  of 
appeals  will  presume  they  acted  rightly* 
nothing  being  shown  to  the  contrary. 

Idem,       94 

8.  The  duty  of  keeping  up  the  ferry  boat 
is  not  merely  personal  to  the  grantee  of  the 
privilege  of  erecting  the  dam,  but  it  is  a 
condition  and  incident  of  the  grant,  and 
attaches  to  it  into  whosoever  hands  it  may 
pass.  Idem,       94 

9.  The  kind  of  boat  to  be  kept  must  be 
such  an  one  as  the  exigencies  of  the  travel 
and  trade  on  the  road  shall  require. 

Idem,        94 

10.  It  is  the  duty  of  the  party  required  to 
keep  up  the  ferry  boat,  to  ferry  the  public 
over  the  stream  without  charge. 

Idem,        94 

MISTAKE. 

In  a  written  contract  for  the  sale  and  pur- 
chase of  land  by  the  acre,  the  purchaser 
will  not  be  relieved  in  equity  on  the  ground 
of  mutual  mistake  as  to  the  boundaries  of 
the  land,  unless  the  mistake  is  fully  and 
clearly  proved. 

Leas'  ex 'or  v.  Eidson,  277 

MONEY. 

A  bequest  of  **all   the   money,"   held  to 
include  money  deposited  in  a  savings  insti- 
tution, but  not  debts  due  the  testator. 
Dabney   Sl  als.    v.  Cottrell's  adm'x 
&,  als.,  572 

NORTHWESTERN  BANK  OF  VA. 

The  act  incorporating  the  Northwestern 
Bank  of  Virginia  is  a  public  act  of  which 
the  courts  will  judicially  take  notice;  and 
in  an  action  by  the  bank  it  is  not  required 
to  prove  its  incorporation. 

Hays  V,  Northwestern  Bank  of  Va.,  127 

NOTICE. 

1.  In  an  action  on  a  bill  of  exchange,  by 

the  endorsee  against  the  endorser, 
773      *where  it  is  proper  to  send  the  notice 

of  protest  by  mail,  and  it  has  not 
arrived  at  as  early  a  day  as  in  the  regular 
course  of  the  mail  it  might  have  come,  if 
started  at  the  proper  time,  the  onus  is  upon 
the  plaintiff  to  prove  that  it  was  put  into 
the  mail  at  the  proper  time. 

Friend  v,  Wilkinson  Sl  Hunt,  31 

2.  When  tenant  or  person  claiming  under 
him,  not  entitled  to  notice.  See  Landlord 
and  Tenant,  No.  5,  and 

Emerick,  Ac.  v,  Tavener,  220 

OVERSEERS  OF  THE  POOR. 

1.  The  County  court  makes  an  order 
against  the  putative  father  of  a  bastard 
child,  that  he  shall  pay  to  the  overseers  of 
the  poor  twenty  dollars  a  year  for  seven 
years.     Though  the  overseers  of   the  poor 
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may  never  have  paid  anything*  for  the  sup- 
port of  the  child,  they  are  entitled  to  re- 
cover these  annual  sums  from  the  putative 
father. 

Willard  v.  Overseers  of  the  poor  of 
Wood  county,  139 

2.  Upon  an  appeal  by  the  overseers  of  the 
poor  from  a  judgment  of  the  County  court 
in  such  a  case,  the  Circuit  court  upon  re- 
versing the  judgment,  should  not  send  the 
case  back  for  a  new  trial,  but  should  ren- 
der a  judgment  in  favor  of  the  overseers  of 
the  poor  for  the  amount  appearing  to  be 
dae,  but  without  interest.  Idem,        139 

PARENT  AND  CHILD. 

1.  In  a  case  of  habeas  corpus  to  obtain 
possession  of  a  child,  by  a  mother,  the 
father  being*  dead,  the  petition  may  be  in 
the  name  of  the  mother  and  a  second  hus- 
band. 

Armstrong  v.  Stone  A  wife,  102 

2.  The  father  being  dead,  the  mother  is 
entitled  to  the  custody  of  her  child,  as  of 
right;  and  she  does  not  loose  this  rig*ht  by 
a  second  marriage.  But  where  she  is  seek- 
ing by  the  writ  of  habeas  corpus  to  have 
the  child  placed  in  her  custody,  the  court 
may  exercise  its  discretion,  and  determine 
whether,  under  all  the  circumstances,  it  is 
best  for  the  infant  that  he  should  be  as- 
signed to  the  custody  of  the  mother. 

Idem,        102 

3.  A  case  in  which  a  female  child  was 
taken  from  the  custody  of  its  grandfather 
and  grandmother,  and  delivered  to  the 
mother,  though  she  was  married  to  a  second 
husband,  all  the   parties  being  respectable. 

Idem,         102 
PARTIES. 

1.  L  buys  laud  of  D  and  T,  and  gives  to 
each  his  bonds  for  his  share  of  the  purchase 
money.  The  contract  is  afterwards  re- 
scinded, but  before  this  is  done,  D  assigns 
one  of  the  bonds.  On  a  bill  to  enjoin  a 
judgment  recovered  on  this  bond  by  the  as- 
signee, T  is  not  a  necessary  party. 

Drake  v,  Iy3'ons,  54 

2.  A  bill  is  filed  to  subject  lands  to  the 
satisfaction  of  a  judg-ment,  after  the  death 
of  the  debtor,  and  charges  fraud  in  certain 
conveyances  from  the  debtor  to  his  son. 
The  son  having*  conveyed  some  of  the  lands 
to  third  persons,  all  such  persons  must  be 
made  parties. 

Henderson  v.  Henderson's  ex'x,  394 

3.  In  a  bill  by  a  surety  whose  principal 
is  dead,  to  compel  his  executor  to  pay  the 
debt,  the  creditor  is  a  necessary  party. 

Stephenson  v.  Taverners,  398 

4.  A  bill  to  marshal  assets  and  for  ad- 
ministration, should  be  in  behalf  of  all  the 
creditors;  and  the  heirs  and  devisees  should 
be  parties.  Idem,        398 

5.  In  general  one  distributee  cannot  main- 
tain a  suit  to  recover  his  distributable  share 
of  the  estate,  without  making  the  other 
distributees  parties. 

Sillings     A    als.     v,    Bumgardner, 
guardian,  273 


PARTITION. 


In  a  bill  for  partition,  where  both  parties 
claim  under  the  same  person,  it  is  sufficient 
to  prove  the  derivation  of  title  from  him, 
without  proving*  his  title. 

Hannon  A  als.  v,  Hannah,  146 

PARTNERS. 

1.  One  partner  having  a  knowledge  of 
the  debts  of  the  partnership  of  which  the 
other  is  ignorant,  and  selling  out  to  his 
partner,  is  bound  to  the  utmost  good  faith 
on  his  part.  He  is  bound  not  only  to  dis- 
close truly  any  information  in  his  posses- 
sion that  may  be  called  for,  but  if  he 
perceives  that  the  purchasing  partner  is 
laboring  under  incorrect  views  in  reference 
to  the  amount  of  debt  due  by  the  concern, 
by  which  he  may  be  misled  into  a  too  high 
offer  for  the  interest  to  be  sold,  it  is  his 
duty  to  furnish  all  the  data  he  may  have, 
by  which  such  views  may  be  corrected,  and 
the  mischief  prevented. 

Sexton  V.  Sexton,  204 

2.  Whether  a  bond  and  deed  of  trust  to 
secure  it,  given  by  a  partner  after  the  dis- 
solution of  the  partnership,  for  a  simple 
contract  debt  of  the   partnership,    releases 

the  other  partner  in  equity,  depends 
774      *upon  the  intention  of  the   parties  in 

giving  and  taking  them;  and  this 
intention  may  be  ascertained  from  the  at- 
tendant circumstances. 

Niday  v.  Harvey  A  Co.  A  als.,  454 

3.  In  debt  on  a  note  signed  with  a  part- 
nership name,  the  declaration  charges  that 
the  defendants  by  their  partnership  name 
subscribed  the  note ;  and  there  was  no  affi- 
davit by  the  defendants  or  any  one  of  them, 
putting  the  execution  of  the  note  in  issue. 
They  are  precluded  from  showing  that  the 
partnership  had  been  dissolved  before  the 
note  was  made,  and  that  the  person  making 
it  had  no  authority  to  execute  it  for  the 
partners. 

Phaup,  Ac.  V,  Stratton,  615 

PATENTS. 

Land  having  been  granted  by  the  com- 
monwealth, and  a  party  claiming  under  a 
junior  patent  not  showing  a  forfeiture  of 
the  land  or  a  transfer  of  the  forfeited  title 
to  him,  the  land  was  not  waste  and  unap- 
propriated, and  nothing  passed  by  his  junior 
g*rant :  And  as  the  junior  patent  issued  after 
the  commencement  of  the  suit  there  could 
be  no  adverse  possession  under  it. 

Hannon  A  als.  v,  Hannah,  146 

PLEADINGS. 

1.  In  a  declaration  on  a  constable's  official 
bond,  the  assignment  of  the  breach  did  not 
set  out  specifically  the  claims  put  into  the 
constable's  hands,  but  stated  that  the  re- 
lator had  placed  divers  claims  in  his  hands 
for  collection,  which  were  particularly  set 
out  in  a  receipt  given  by  him  as  constable, 
and  which  was  thereto  annexed,  marked  A ; 
and  then  proceeded  to  aver  the  collection  of 
the  moneys  by  the  constable,  and  his  failure 
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Bume  the  proceeding's  were  such  as  to  give 
it  jurisdiction.  Idem,        323 

3.  When  sheriif  and  his  sureties  will  not 
be  allowed  to  question  whether  the  County 
court  was  properly  constituted  to  lay  a 
county  levy.     See  County  I^evy,  No.  1,  and 

Cook,  sheriff,    Sl  als.  v.  Hays,  142 

ft 

COVENANTS. 

In  a  covenant  for  the  sale  of  land,  pos- 
session is  to  be  delivered  on  a  day  certain. 
The  last  payment  is  to  be  made  on  another 
certain  day  subsequent ;  and  on  the  com- 
pletion of  said  payments  the  vendor  is  to 
convey.  The  two  last  are  dependent  cove- 
nants, and  in  an  action  by  the  vendor  to 
recover  the  money,  he  must  aver,  either 
that  he  had  executed  or  that  he  had  tendered 
the  deed.  The  averment  that  he  was  ready 
and  willing  to  convey,  is  not  sufficient. 

Roach  V.  Dickinsons,  145 
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1.  What  is  not  such  a  completed 
contract  as  will  entitle  the  creditors  of  one 
df  the  parties  to  subject  the  profits  to  sat- 
isfy their  debts. 

Carroll  &  als.  v.  Tiffany,  269 

2.  As  to  creditors'  suits  against  executors. 
See  Executors  and  Administrators,  No.  10, 
11, 12,  13,  14,  and 

Stephenson  v,  Taverners,  398 

CRIMES  AND  PUNISHMENTS. 

1.  The  act.  Code  of  1849,  ch.  199,  |  25,  p. 
729,  which  inflicts  the  additional  punish- 
ment of  five  years'  imprisonment  on  a  sec- 
ond conviction  for  felony,  applies  to  the 
case  of  a  prisoner  who  had  been  convicted 
and  sentenced  previous  to  the  passage  of 
the  act. 

Rand  v.  Commonwealth,  738 

2.  The  act  as  applicable  to  such  a  case, 
is  not  ex  post   facto  and   unconstitutional. 

Idem,        738 

3.  The  act  does  not  apply  to  the  case  of 
a  conviction  for  an  offence  committed  after 
the  commission  of  that  for  which  the  pris- 
oner is  on  trial.  Idem,        738 

4.  Quaere :  When  the  evidence  of  a  former 
conviction  should  be  submitted  to  the  jury. 

Idem,        738 

CRIMINAL   JURISDICTION  AND 
PROCEEDINGS. 

1.  An  indictment  contains  several  counts, 
one  for  simple  larceny,  others  for  receiving 
stolen  goods  knowing  them  to  be  stolen, 
and  others  for  aiding  another  person  to 
conceal  stolen  goods  knowing  them  to  be 
stolen.  The  charges  in  all  the  counts, 
however,  relate  to  the  same  goods,  which  in 
different  counts,  are  laid  to  be  the  goods  of 
different  persons  or  of  a  person  unknown. 
It  is  not  a  case  in  which  the  court  should 
quash  some  of  the  counts,  or  compel  the 
prosecution  to  elect  on  which  count  the 
prisoner  shall  be  tried. 

Dowdy  V,  Commonwealth,  727 


2.  If  a  prisoner's  objection  to  a  juror  is 
improperly  overruled,  the  error  is  not  cured 
by  the  juror's  name  being-  struck  from 
the  panel  by  the  prisoner,  or  his  not  being 
drawn  as  one  of  the  twelve  who  are  to  try 
the  prisoner.  Idem,        72/ 

3.  The  act.  Code  of  1849,  ch.  2C8,  {  34,  p. 
778,  authorizes  a  prisoner  who  i^  tried  on 
an  indictment  containing  several  counts, 
some  of  which  are  faulty,  to  move  the  court 
to  instruct  the  jury  to  disregard  the  faulty 
counts.  A  motion  to  exclude  evidence, 
which  could  only  be  applicable  to  a  faulty 
count,  is  in  effect  a  motion  to  disregaitL 
that  count. 

Rand  v.  Commonwealth,  738 

4.  In  a  prosecution  under  the  act.  Code 
ch.  199,  I  25,  p.  752,  to  subject  the  prisoner 
to  the  additional  imprisonment  on  a  second 
conviction  for  a  felony,  the  indictment  in 
that  respect  being  defective,  and  evidence 
having  been  improperly  admitted  to  prove 
a  former  conviction,  the  whole  judgment 
must  be  reversed,  and  a  new  trial  awarded. 

Idem,       738 

5.  What  the  indictment  must  set  out  in 
such  a  case.     See   Indictments,    No.  1,  and 

Idem,        738 

6.  Quaere :  When  the  evidence  of  a  former 
conviction  should  be  submitted  to  the  jury. 

Idem,        738 

DAMAGES. 

1.  The  measure  of  damages  in  an  action 
on  a  prison  bounds  bond,  is  the  debt,  inter- 
est and  costs. 

McGuire  Sl  als.  v.  Pierce,  assig-nee, 
&c. ,  167 

2.  A  petition  for  an  appeal  having  been 
presented  to  the  court  before  the  1st  of  July 
1850,  though  an  appeal  was  not  allowed 
until  after  that  date,  no  damag'es  are  to  be 
allowed  upon  affirming'  the  appeal. 

Price  V.  Kyle,  247 

3.  A  bill  of  exchange  having  fallen  due 
and  been  protested  before  the  'act  allowing 
three  per  cent,  damages,  and  interest  upon 
the  costs  of  protest,  went  into  operation, 
such  damages  and  interest  are  not  recover- 
able thereon. 

Friend  v,  Wilkinson  &  Hunt,  31 

4.  When  damages  not  allowed  upon  the 
dissolution  of  an  injunction  by  vendee 
against  vendor.  See  Vendor  Sl  Purchaser, 
No.  7,  and 

Young's   adm'r   Sl   Bowyer  v.  Mc- 
Clung&als.,  336 

DECLARATION. 

1.  See  Pleadings. 

2.  When  the  appellate  court  will  send  the 
cause  back  with  leave  to  amend  the  decla- 
ration.    See  Appellate  Court,  No.  5,  and 

Strang-e  v,  Floyd,  474 

DECREES. 

1.  A  claim  is  made  in  the  defendant's 
answer,  but  has  no  connection  with  the 
relief  sought  in  the  bill,  and  is  not  neces- 
sary to  be  decided  in  deciding  upon  the  case 
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made  in  tlie  bill.     Though  the   court  in  Its 

decree  expresses  an  opinion  in  favor  of  the 
defendant,  this  decree  does  not  cou- 

764  elude  *the  question  when  it  is  after- 
wards set   up  by   the  defendant  by  a 

cross  bill  in  the  cause. 

Niday  v,  Harvey  &  Co.  &  ala.,  454 

2.  It  is  error  to  make  a  joint  decree  in 
favor  of  several  persons  who  have  been 
wards  of  the  defendant's  testator,  when  one 
of  them  is  an  infant,  though  the  decree  is 
made  by  consent  of  the  next  friend  of  the 
infant. 

Armstrong's    heirs    v,    Walkup    & 
others,  372 

3.  Decree  corrected  on   an   admission    in 
the  bill  and  affirmed. 

Boyce's  adm'r  &  als.  v.  Smith,  704 

DEEDS. 

^  1.  Under  the  act  of  October  1785  regula- 
ting conveyances,  a  deed  made  by  a  citizen 
of  Virginia,  and  acknowledged  in  New  York 
before  the  mayor,  his  certificate  thereof  is 
a  sufficient  authentication  to  authorize  its 
admission  to  record. 

Easier' s  lessee  v.  King,  115 

2.  Though  the  certificate  of  acknowledg- 
ment bears  date  a  short  time  before  the  act 
of  October  1785  went  into  operation,  yet 
having  been  intended  to  be  made  under  that 
act,  the  authentication  is  sufficient  to  au- 
thorize its  admission  to  record. 

Idem,        115 

3.  Though  not  admitted  to  record  within 
the  time  prescribed  by  the  act  of  1785,  it 
was  properly  admitted  in  1833,  under  the 
act  of  1819.  Idem,        115 

4.  The  original  deed  having  been  authen- 
ticated for  record,  in  the  manner  prescribed 
by  law,  is  admissible  as  evidence  without 
farther  proof  of  its  execution,  though  not 
recorded.  Idem,         115 

5.  In  a  suit  for  partition,  both  parties 
derive  title  under  a  deed  recorded  in  H,  but 
not  in  the  county  where  the  land  lies;  the 
snbsequent  conveyances  through  which  the 
defendant's  claim,  refer  to  the  deed  as  re- 
corded in  the  county  of  H.  They  cannot 
object  to  its  validity  for  want  of  registry 
in  the  county  where  the  land  lies. 

Hannon  Sl  als.  v,  Hannah,  146 

6.  The  recitals  in  the  deed  of  a  commis- 
sioner of  delinquent  lands,  is  not  evidence 
a^inst  a  party  claiming  adversely  to  the 
deed. 

Walton  V.  Hale,  194 

7.  What  deed  of  a  commissioner  of  delin- 
quent lands  is  void.  See  Delinquent  Lands, 
No.  2,  and  Idem,        194 

8.  A  deed  conveying  lands,  mills  thereon, 
and  appurtenances,  which  includes  the  acre 
of  land  on  the  opposite  side  of  the  stream 
condemned  for  an  abutment,  and  reserves 
the  right  to  build  a  saw  mill  on.  the  opposite 
side  of  the  river,  or  at  the  further  end  of 
the  dam.  The  reservation  is  too  uncertain 
to  withdraw  any  part  of   the  land  from  the 


operation  of  the  deed ;  and   ejectment  can- 
not t>e  maintained  for  it. 

Butcher  v.  Creel's  heirs,  201 

9.  Deeds  made  by  an  old  man  shortly  be- 
fore his  death,  by  which  he  conveys  the 
whole  of  his  property  which  he  had  not  be- 
fore disposed  of,  to  one  of  his  sons.  The 
principle  which  has  been  applied  to  wills 
in  respect  to  the  degree  of  capacity  suffi- 
cient to  make  a  valid  devise  or  disposition 
of  his  property,  is  equally  applicable  to 
these  deeds. 

Greer  v,  Greers,  330 

10.  The  grantor  not  laboring  under  a 
total  or  temporary  deprivation  of  reason, 
he  is  of  legal  capacity  to  make  a  valid  dis- 
position of  his  property,  if  he  is  capable  of 
recollecting  the  property  he  is  about  to 
dispose  of,  the  manner  of  distributing  it, 
and  the  objects  of  his  bounty. 

Idem,        330 

11.  Although  a  grantor  or  testator  may 
labor  under  no  legal  incapacity  to  do  a  valid 
act,  or  make  a  contract,  yet  if  the  whole 
transaction  taken  together  with  all  the 
facts,  mental  weakness  t>eing  one  of  them, 
shows  that  the  particular  act  was  not  at- 
tended with  the  consent  of  his  will  and  un- 
derstanding, it  is  void.  Idem,        330 

12.  Monomania  no  way  connected  with 
the  subject  of  a  contract,  will  not  invalidate 
a  bond  and  deed  made  in  execution  of  the 
contract. 

Boyce's  adm'r  &  als.  v.  Smith,  704 

DELINQUENT   LANDS. 

1.  The  recitals  in  the  deed  of  a  commis- 
sioner of  delinquent  lands,  are  not  evidence 
against  a  party  claiming  adverse  to  the 
deed. 

Walton  V.  Hale,  194 

2.  A  commissioner  for  the  sale  of  delin- 
quent lands  conveys  under  a  power,  and  a 
deed  executed  by  him  to  other  persons  than 
those  reported  by  him  as  the  purchasers, 
can  avail  nothing  where  his  authority  to 
make  it  does  not  appear,  unless  long  ac- 
quiescence and  possession  raises  a  presump- 
tion in  its  favor.  Idem,         194 

DEMURRER. 

1.  When  a  party  waives  his  demurrer. 
See  Practice  at  Common  Law,  No.  5,  and 

Roach  V.  Gardner,  89 

2.  See  Pleadings. 

3.  In  an  action  upon  a  protested  negotia- 

ble note  against  the  makers  and  en- 
765      dorser,  *the  accidental  omission  of  the 

sum  for  which  the  note  was  given  in 
the  description  of  it  in  the  declaration, 
where  it  appears  from  other  parts  of  the 
same  count,  is  not  ground  of  demurrer. 

Archer  v.  Ward,  622 

DEPOSITIONS. 

1.  A  commissioner  appointed  by  the  Cir- 
cuit court  to  take  depositions,  had  authority 
under  the  act,  Sup.  Rev.  Code,  p.  165,  {  80, 
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and  1830  Sess.    Acts,    p.    75,  ch.   62,  {  2,  to 
take  depositions  in  a  common  law  cause. 
McGuire  &  als.  v.  Pierce,  assignee, 
Ac,  167 

2.  When  an  affidavit,  as  ground  to  take  a 
deposition,  will  be  presumed  to  have  been 
made  and  lost. 

Perkins*  adm'r  v.  Hawkins'  adm'x,  649 

3.  Deposition  having  been  read  without 
objection  in  a  suit  between  same  parties, 
in  which  there  was  a  nonsuit,  in  a  second 
suit  for  same  cause,  after  great  delay  and 
death  of  witness,  objection  for  want  of 
affidavit  overruled.  Idem,        649 

DEVISEES. 

Testator  charges  his  whole  estate  with 
the  payment  of  his  debts.  Devisees  must 
contribute  ratably  with  legatees  to  pay 
debts. 

Elliott  V.  Carter  &  als.,  541 

DISTRIBUTEES. 

1.  In  general  one  distributee  cannot  main- 
tain a  suit  to  recover  his  distributable  share 
of  the  estate,  without  making  the  other 
distributees  parties. 

Sillings     &    als.    v.    Bumgardner, 
guardian,  273 

2.  One  distributee  who  is  guardian  of 
another,  sues  in  his  own  nariie  as  guardian 
to  recover  his  ward's  interest,  and  obtains 
a  decree.  Appellate  court  will  reverse  the 
decree  because  he  cannot  thus  sue,  but  will 
send  the  cause  back  that  the  bill  may  be 
amended  and  proper  parties  made.. 

Idem,        273 

EJECTMENT. 

When    ejectment    cannot    be  maintained 

under  a  reservation   in  a  deed.  See  Deeds, 
No.  8,  and 

Butcher  v.  Creel's  heirs,  201 

EMANCIPATION. 

A  subsequent  condition  annexed  to  a  pro- 
vision for  emancipation,  is  void. 

Forward's  adm'r  v.  Thamer,  537 

ENDORSEMENTS. 

1.  An  endorsement  on  a  bond,  though 
made  at  a  subsequent  day,  is  to  be  consid- 
ered as  a  part  of  the  bond. 

Price  V.  Kyle,  247 

2.  An  endorsement  on  a  marriage  contract 
of  the  same  date,  is  to  be  considered  as  a 
part  of  the  contract. 

Eidson      v,     Fontaine,    adm'r    &c. 
&  als.,  286 

3.  An  endorsement  on  a  marriage  con- 
tract, made  by  the  husband  after  the  mar- 
riage, cannot  have  any  effect  upon  the 
wife's  rights.  Idem,        286 

ENTRY. 

1.  A  party  can  only  make  an  entry  of  so 
much  land  as  will  be  covered  by  the  war- 
rants under  which  it  is  made;  and  if  the 
entry  is  made  by  specified  boundaries,  and 
these  boundaries  contain  so  much  more  land 


than  his  warrants  authorize  him  to  enter* 
that  the  quantity  he  is  authorized  to  enter 
may  be  laid  off  on  different  lines  of  the 
entry,  so  that  they  will  not  embrace  any 
part  of  the  same  land,  the  entry  is  void  for 
uncertainty. 

Harper  A  Weston  v,  Baugh    A   Se- 
guine,  508 

2.  If  another  person  makes  an  entry  call- 
ing for  the  same  boundaries  as  the  first 
entry,  and  entering  all  the  lands  embraced 
in  these  boundaries  not  covered  by  the  first 
entry,  as  the  first  entry  is  void  for  uncer- 
tainty, so  also  is  the  second  entry  void  for 
uncertainty.  Idem,        508 

3.  The  party  making  the  first  entry  hav- 
ing procured  other  warrants  sufficient  to 
cover  all  the  lands  within  the  boundaries 
specified  in  the  first  entry,  not  covered  by 
the  warrants  under  which  the  first  entry 
was  made,  makes  a  second  entry  of  all 
these  lands  not  covered  by  the  first  entry. 
The  first  entry  being  void  for  uncertainty, 
the  second  entry  is  also  void  for  the  same 
cause.  Idem,        508 

4.  The  two  entries  of  the  first  locator 
being  in  fact  distinct  entries,  they  cannot 
be  treated  as  one  entry  covering  the  whole 
land,  and  thus  avoid  the  objection  for  un- 
certainty in  the  entry.  Idem,         508 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  A  judgment  creditor  comes  into  equity 
to  set  aside  a  deed  of  trust  as  usurious.     He 
fails    to    set   aside   the   deed,  but  the  court 
having   possession    of   the  cause,    will  de- 
cree   the    sale  of   the  land,    and  the 

766      ^application  of  the  proceeds  according 
to  the  priorities  of  the  parties. 
Martin  v.  Hall  A  als.,  8 

2.  When  a  court  of  equity  will  not  relieve 
against  a  judgment  at  law.  See  Judgments, 
No.  1,  2,  3,  and 

Slack  V,  Wood,  40 

Allen,  Walton  A  Co.  v.  Hamilton,      2S5 
Hudson  V.  Kline,  379 

3.  When  court  will  not  decree  specific 
execution  of  a  contract  for  opening  a  lane. 
See  Specific  Execution,  No.  4,  and 

McCue  V,  Ralston,  430 

4.  Upon  what  terms  judgment  debtor  en- 
titled to  relief  against  assignor.  See  Prac- 
tice in  Chancery,  No.  4,  and 

Drake  v,  Lyons,  54 

ESTOPPEL. 

1.  In  an  action  upon  a  bond  given  by 
deputy  sheriff  and  his  sureties,  in  which 
they  are  all  recited  to  be  deputies:  They 
are  estopped  from  denying  the  fact. 

Cox  &  others  v.  Thomas'  adm'x,        312 

2.  The  bond  reciting  that  the  plaintiff 
was  high  sheriff  and  one  of  the  defendants 
was  deputy,  the  obligors  are  estopped  from 
denying  these  facts.  Idem,        312 

3.  When  sheriff  estopped  from  objecting 
that  the  County  court  was  not  properly  con- 
stituted when  the  county  levy  was  laid. 
See  County  Levy,  No.  1,  and 

Cook,  sheriff,  &  als.  v.  Hays,  142 


378 


9  GRATT. 


Virginia  Reports,  Annotated. 


INDEX 


EVIDENCE. 

1.  Upon  a  motion  to  exclude  evidence, 
the  party  making^  the  motion,  should  specify 
the  evidence  to  which  he  objects.  And 
where  the  motion  is  to  exclude  a  mass  of 
evidence,  some  of  which  is  proper  to  be  re- 
ceived, the  motion  may  be  properly  over- 
ruled on  account  of  its  generality. 

Friend  v.  Wilkinson  Sl  Hunt,  31 

2.  When  the  question  is,  whether  a  prom- 
issory note  is  signed  as  principal  or  agent, 
and  that  is  doubtful  on  its  face,  parol  evi- 
dence is  admissible  to  prove  the  note  was 
intended  to  be  signed  as  principal. 

Ekirly  V.  Wilkinson  Sl  Hunt,  68 

3.  If  a  note  upon  its  face  appears  to  be 
signed  as  principal,  the  admission  of  parol 
evidence  to  prove  it  was  so  signed,  is  not 
error  for  which  the  judgment  will  be  re- 
versed ;  though  such  evidence  is  improper. 

Idem,        68 

4.  Proof  of  the  declarations  of  the  maker 
of  the  note,  as  to  another  note  executed  in 
the  same  way,  except  as  to  brackets  around 
the  second  name  on  the  note,  is  admissible 
to  confirm  the  evidence  arising  from  the 
face  of  the  note.  Idem,        68 

5.  An  original  deed  having  been  authen- 
ticated for  record  in  the  manner  prescribed 
by  law  at  the  time  of  its  execution,  is  ad- 
missible as  evidence,  without  further  proof 
of  its  execution,  though  it  has  not  been 
duly  recorded. 

Hasler*s  lessee  v.  King,  115 

6.  In  a  suit  for  partition  both  parties 
derive  title  under  a  deed  recorded  in  the 
county  of  H,  but  not  in  the  county  where 
the  lands  lie :  The  recitals  in  the  subsequent 
conveyances  direct  attention  to  that  deed. 
These  recitals  are  evidence  against  parties 
and  privies  in  blood,  in  estate  and  in  law; 
and  an  office  copy  of  the  said  deed  from  the 
place  described  as  the  place  of  record,  is 
competent  evidence  in  controversies  with 
them. 

Hannon  &  als.  v,  Hannah,  146 

7.  The  recitals  in  a  deed  of  a  commis- 
sioner of  delinquent  lands,  are  not  evidence 
against  a  party  claiming  adversely  to  the 
deed. 

Walton  V,  Hale,  194 

8.  What  evidence  tenant  will  not  be 
allowed  to  introduce  in  a  controversy  with 
his  landlord.  See  I^andlord  and  Tenant, 
Ko.  7,  and 

Emerick  v,  Tavener,  &c.,  220 

9.  On  a  motion  by  administratrix  of  high 
sheri£F  against  deputy  and  his  sureties,  for 
failure  to  pay  over  money  made  on  execu- 
tion, the  whole  record  of  the  cause  on  the 
motion  against  her,  is  not  necessary,  but 
the  judgment  is  sufficient;  that  and  its 
recitals  l>eing  prima  facie  evidence  against 
the  deputy  and  his  sureties. 

Cox  &  als.  V.  Thomas'  adm'x,  233 

10.  R  assigns  the  bond  of  G  to  K,  to  en* 
able  K  to  purchase  goods  on  the  credit  of 
the  assignment,  and  K  purchases  goods  of 
H  upon  the  credit  thereof.     In  an  action  by 


H  against  R  upon  the  assignment,  the 
statements  of  K  to  H  in  relation  to  said 
assignment,  pending  the  negotiation  for 
the  goods  and  the  transfer  of  the  bond  of 
G,  are  competent  evidence  against  R:  But 
not  so  the  statements  of  K  made  subse- 
quently. 

Hopkins,  Brother  Sl  Co.  v,  Richard- 
son, 485 

11.  Declarations  made  by  R  during  the 
consultations  and  conversations  in  relation 
to  the  assignment  of  the  bond  of  G  to  K, 
though  made  a  day  or  two  before  the  bond 
was  assigned,  are  competent  evidence  for 
R,  as  a  part  of  the  res  gestae,  to  show  that 
he  did  not  make  the  assignment  under 
such  circumstances,  or  with  such  intent,  as 
would  render  him  liable  upon  the  assign- 
ment to  the  holder  of  the  bond. 

Idem,        485 

767  *12.  In  an  action  upon  a  promissory 

note  purporting  to  be  made  in  the 
name  of  a  partnership,  unless  the  defend- 
ants file  an  affidavit  under  the  statute,  they 
will  not  be  allowed  to  prove  that  the  part- 
nership was  dissolved  by  the  death  of  one 
of  the  partners  before  the  note  was  made. 

Phaup,  &c.  V,  Stratton,  615 

13.  In  such  action  the  defendant  will  not 
be  allowed  to  question  the  genuineness  of 
the  note,  or  to  show  that  it  had  been  altered 
after  it  was  endorsed  by  him,  without  the 
affidavit. 

Archer  v.  Ward,  622 

14.  What  is  competent  evidence  to  corrob- 
orate other  evidence  of  an  agency. 

Perkins'  adm'r  v,  Hawkins'  adm'x,  649 

15.  What  competent  evidence  to  sustain 
presumption  of  payment  from  lapse  of  time 
and  other  circumstances.  Idem,        649 

16.  Proof  being  offered  tending  to  prove 
an  agency,  a  paper  signed  by  such  person, 
showing  he  had  settled  the  price  of  certain 
hogsheads  of  tobacco  with  defendant's  in- 
testate, for  plaintiff's  intestate,  is  compe- 
tent evidence  of  setoff.  Idem,        649 

17.  A  paper  consisting  of  figures,  with  a 
receipt  attached  to  it,  accompanied  by  evi- 
dence explaining  what  was  meant  by  the 
figures,  is  competent  evidence. 

Idem,        649 

EXCEPTIONS. 

1.  When  a  bill  of  exceptions  may  be  looked 
to  in  considering  the  question  made  in  an- 
other bill  of  exceptions. 

Perkins'  adm'r  v,  Hawkins'  adm'x,  649 

2.  When  exceptions  to  a  commissioner's 
report  properly  overruled,  without  consider- 
ing their  merits.  See  Practice  in  Chancery, 
No.  27,  and 

Miller  v,  Holcombe's  ex'or  &  als.,      665 

EXECUTIONS. 

A  sheriff  is  entitled  to  commissions  on  a 
ca.  sa.  executed  on  the  defendant,  who, 
after  the  taking  the  benefit  of  the  prison 
bounds,  pays  the  amount  of  the  execution 
to  the  plaintiff,    by   whom   he  is  thereupon 
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discharged  from   custody    before  the  return 
dav  of  the  execution. 

Gardner  v.  Neat,  85 


1.  What  will  constitute  a  devise  to  sell 
land,  a  power  coupled  with  an  interest. 
Bee  Powera,  No.  2,  and 

Mosbjr's   adm'r    ft   all.    p.  Mosby's 
adm'r,  584 

2.  Sheriff  administrator  with  the  will 
annexed,  maj  execute  the  power. 

Idem,        584 

3.  Upon  a  sale  of  land  bj  executors,  im- 
mediately after  the  property  is  cried  out, 
and  before  anything  is  done,  the  execntors 
accept  another  person  as  purchaser,  both 
being-  men  of  property  and  credit.  They 
will  not  be  liable  if  the  latter  fails  before 
the  purchase  money  is  paid. 

Elliott  V.  Carter  &  als.,  541 

4.  For  the  principles  upon  which  the 
responsibility  of  executors  will  be  adjudged. 

Idem,        541 

5.  A  case  in  which,  under  the  circum- 
stances, an  administrator  was  not  charged 
with  interest  on  a  balance  in  his  hands, 
from  1826,  when  hia  account  was  settled, 
until  1846,  when  the  family  ceased  to  live 
together;  and  was  charged  with  interest 
from  the  last  date  on  the  whole  balance, 
principal  and  interest. 

Peale  v.  Hickle  &  others,  437 

6.  In  a  suit  for  distribntion,  though  there 
is  a  decree  for  the  plaintiff,  yet  if  the  ad- 
ministrator has  been  in  no  default  he  shall 

Eidson    V.     Fontaine,     adm'r,     Ac. 
A  als.,  286 

7.  Vendor  retaining  title,  and  vendee 
being  insolvent,  a  court  of  equity  will  not 
enforce  a  contract  between  a  subsequent 
purchaser  and  one  of  three  executors  of  the 
vendor,  for  the  release  of  the  lien. 

Stuart's  ex'ors  v.  Abbott  &.  al.,  252 

8.  When  a  surety  may  lile  a  bill  against 
the  executor  of  his  principal  to  have  the 
assets  marshaled  and  debt  paid.  See  Sure- 
ties, No.  1,  and 

Stephenson  v.  Tavernera,  398 

9.  When  an  account  will  be  recommitted. 
See  Practice   in  Chancery,  No.  25,  and 

Thomas  v.  Dawson  St  wife,  S31 

10.  A  bill  to  marshal  assets,  or  for  their 
administration,  should  be  on  behalf  of  the 

Elaintiff  and  all  other  creditors;  and  the 
eirs  and  devisees  should  be  parties.  But 
if  the  proper  parties  are  not  made,  the  bill 
should  not  be  dismissed,  but  the  plaintiff 
should  have  leave  to  amend  and  make  the 
proper  parties,  unless  a  decree  for  an  ac- 
count has  been  made  in  another  suit  having 
the  same  object. 

Stephenson  v.  Tavcrners,  393 

11.  If  several  suits  are  pending  by  differ- 
ent creditors,  the  court  will  order  the  pro- 
ceedings in  all  but  one  to  be  stayed,  and 
wilt  require  the  several  parties  to  come  in 


under  the  decree  in  said  suit,    so  that  only 

one  account  of  the  estate  may  be  necessary. 

Idem,       398 

12.  A  creditor  who  with  a  knowledge 

768     'that  there  has  been   a  decree  for  an 

account   in    another  creditor's  suit, 

brings  a  separate  suit   for  his  own  claim, 

will  be  compelled  to  pay  costs. 

Idem,        39a 

13.  A  decree  in  one  creditor's  suit  for  an 
account,  operates  a  suspension  of  all  other 
pending  suits  of  creditors;  and  they  must 
come  In  under  the  decree.  Idem,       V% 

14.  When  several  creditors'  suits  are 
pending,  the  decree  may  be  made  in  the 
cause  first  ready  for  hearing,  though  that 
is  not  the  first  suit  brought.         Idem,        398 

15.  Testator  gives  certain  property  to  hia 
wife  for  life,  and  directs  that  at  her  death 
his  executors  shall  sell  it  and  divide  ii 
among  his  children.  After  the  widow's 
death  the  executor  sells  the  property.  His 
sureties  are  liable  for  bis  devas^vit. 

Almond   4  wife  v.  Mason's  adm'r 
&.  als.,  700 

FBBRIES. 
When  a  mill  owner  will  be  compelled  to 
keep  up  a  ferry.     See  Mills,  No.  8,  and 
Mairs  f.  Gallahue,  94 

FRAUDS— Statute  of. 

1.  Upon  a  contract  for  the  exchange  of 
land,  a  deed  executed  by  one  of  the  parties 
conveying  his  land  to  the  other,  though  not 
delivered,  is  a  sufficient  memorandum  in 
writing  to  bind  the  grantor,  under  the  stat- 
ute of  frauds. 

Parrill  v.  McKinley,  1 

2.  The  obligee  in  a  bond  endorses  his 
name  on  the  back  thereof  for  the  purpose 
of  enabling  his  son  in  law  to  buy  goods  on 
the  faith  of  his  endorsement ;  and  the  goods 
are  bought.  This  is  not  an  undertaking 
for  the  debt  of  another,  to  which  the  statute 
applies. 

Hopkins,  Brother  &  Co.  v.  Richard- 
son, 485 

3.  A  fraudulent  sale  of  slaves  is  made  at 
under  value,  and  the  price  is  paid  to  the 
creditors  of  the  vendor.  The  purchaser  is 
liable  to  the  creditors  of  the  vendor  for  the 
whole  value  of  the  slaves. 

Williamson's     ex' or     v.    Goodwin 


&.  als. 
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4.  A  deed  conveying  lands  void  as  to 
creditors,  though  in  lieu  of  slaves  given  by 
paroi  by  grantor  to  grantees,  they  never 
having  taken  and  retained  possession  of 
the  slaves ;  And  this  especially,  as  the 
grantor  was  largely  indebted  at  the  time  of 
the  gift  of  the  slaves. 

Fones  v.  Rice  ft  als.,  .^^8 

5.  In  auch  a  case  the  grantees  being' 
females  and  having  married,  the  deed  vrill 
be  void  as  to  the  husbands,  unless  they 
show  that  the  marriage  took  place  before 
the  creditors  recovered  their  judgments. 
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6.  Bnt  the  deed  being  valid  between  the 
parties,  any  other  land  of  the  grantor  ihall 
be  tint  applied  to  pay  his  debts. 

Idem,        568 

GUARDIAN  AND  WARD. 

1.  A  guardian  is  not  authorized  to  file  a 
bill  in  his  own  name  to  obtain  posBeaaion 
of  hia  ward's  estate.  He  must  file  it  in 
the  name  of  the  ward  by  his  next  friend. 

Sillinga    A     ala.      v.     Bumgardner, 
guardian,  273 

2.  A  gnArdian  of  infants  is  entitled  to 
compenaation  for  their  aupport,  though  he 
may  have  promised  their  friends  that  he 
would  not  make  any  charge  for  it,  and  has 
kept  no  account  against  them. 

Armstrong's     heirs    v.     Walkup    & 
others,  372 

3.  A  payment  made  to  the  husband  of  one 
of  three  who  had  been  wards,  and  who  is 
the  guardian  of  another  of  them,  though 
intended  to  be  a  payment  to  all,  ie  not  to 
be  credited  against  the  third  ward,  who  is 
then  an  adult,  she  not  having  authorized 
him  to  receive  it;  but  is  to  be  credited 
against  the  husband  and  wife,  and  his 
ward.  Idem.         372 

4.  The  accounts  of  the  three  wards  should 
be  atated  separately,  from  the  commence- 
ment, or  at  least  from  the  time  when  their 
expenses  differed  in  amount. 

Idem,         372 

5.  One  of  the  wards  t>eing  still  an  infant, 
there  should  not  be  a  joint  decree  In  their 
favor,  though  made  wiUi  the  consent  of  the 
next  friend  of  the  infant.  Idem,         372 

HABEAS  CORPUS. 

1.  The  petition  for  a  writ  of  habeas  corpus 
to  obtain  possession  of  a  child,  may  be  in 
the  name  of  the  infant  by  his  next  friend, 
or  in  the  name  of  the  person  claiming  pos- 
session ;  and  where  it  is  the  mother  of  the 
child  who  is  claiming  posaeaaion,  and  ahe 
ia  a  married  woman,  it  may  be  in  the  name 
of  the  husband  and  wife. 

Armstrong  v.  Stone  &  wife,  102 

2.  The  proper  office  of  a  writ  of  habeas 
corpus  is  to  release  from  illegal  restraint; 
and  where  the  party  is  of  years  of  discretion 
and  sui  juris,  nothing  more  is  done  than  to 
discharge  him.  But  if  he  be  not  of  an  age 
to  determine  for  himself,  the  court  or  judge 

muat  decide  for  him,  and  make  an 
769     order    for   his  being  'placed    in    the 

proper  custody:  and  to  do  so  muat 
determine  to  whom  the  right  to  the  cuatody 
belongs.  Idem.        \(yz 

3.  See  Parent  and  Child,  No.  1,  and 

Idem,         102 

HUSBAND  AND  WIFE- 
1.  Widow  renouncing  her  husband's  will, 
U  entitled  to  occupy  and  cultivate  the  farm 
OB  which  the  husband  had  lived  without 
Teat,  until  dower  is  assigned  her,  and  she 
may  permit  another  to  do  it  for  her. 

HcReynolds  v.  Counts  &  als.,  242 


2.  When  petition  for  a  writ  of  habeas 
corpus  may  be  in  the  name  of  husband  and 
wife.     See  Parent  and  Child,  No.  1,  and 

Armstrong  v.  Stone  &  wife,  102 

3.  That  marriage  may  protect  a  voluntary' 
conveyance  against  creditors,  the  marriage 
muat  take  place  before  the  creditor  obtains 
a  judgment. 

Fones  v.  Rice  &  als.,  f^68 

INDICTMENTS. 
1.  In  a  prosecution  under  the  act.  Code, 
ch.  199,  {  2S,  p.  729,  to  subject  a  prisoner 
to  the  additional  imprisonment  prescriberl 
upon  a  second  conviction  for  a  felony,  the 
indictment  must  set  out  the  time  and  place 
of  the  first  conviction,  and  muat  show  that 
the  [tfevious  conviction  was  for  an  offenct' 
committed  before  the  commission  of  that 
for  which  the  prisoner  is  on  trial. 

Rand  V.  Commonwealth,  f  38 

2.  Qua-re:  Whether  each  count  in  the  in- 
dictment must  set  out  the  former  conviction, 
or  vfhether  one  statement  of  that  fact  may 
be  made,  applicable  to  all  the  counts. 

INFANTS. 


INJUNCTIONS. 

1.  An  injnnction  to  a  judgment  at  lair 
not  showing  equity  on  its  face,  dissolved 
without  answer,  as  improvidently  granted. 

Slack  V.  Wood,  40 

2.  When  judgment  at  law  will  not  be  en- 
joined, to  give  defendant  an  opportunity 
to  establish  offsets  against  it.  See  Judg- 
ments, No.  3,  and 

Hudson  V.  Kline,  379 

3.  Pending  a  bill  for  an  injunction  to  a 
judgment,  and  for  a  rescission  of  a  contract 
for  the  purchase  of  land,  on  the  ground  of 
an  incumbrance  and  defect  of  title,  the 
vendor  removes  the  incumbrance  and  pro- 
cures the  title.  The  injunction  ia  properly 
diasolved.  but  without  damages,  and  witii 
costs  to  the  plaintiff. 

Young's    adm'r    &    Bowyer   v.    Mc- 
CtungAals.,  336 

4.  But  if  vendee  might  have  obtained 
relief  by  supplemental  bill  or  petition  in 
another  pending  suit,  he  shall  not  have 
costs.  Idem,        336 


INQUISITION. 
1.   Upon  an    application    to   build   < 


lill. 


where,  upon  a  fair  and  n 
tion  of  the  inquisition.  It  ia  substantially 
responsive  to  the  requirements  of  the  stat- 
ute, that  is  auSiclent. 

Mairs  v.  Gallahue,  94 

2.  If  the  petition  or  order  of  the  court 
directing  the  writ  of  ad  quod  damnum,  does 
not  specify  the  height  of  the  dam  proposed 
to  be  erected,  it  is  proper  for  the  jury  to 
specify  it  in  the  inquisition.        Idem,        94 
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3.  The  act.  Code,  p.  613,  in  relation  to 
the  writ  of  habeas  corpus,   construed  in 

Armstrong"  v.  Stone  A  wife,  102 

4.  The  charter  of  the  Northwestern  Bank 
of  Virginia,  construed  in 

Hays  V,  Northwestern  Bank  of  Vir- 
ginia, 127 

5.  The  act.  Code,  ch.  208,  {  4,  9,  10,  in 
relation  to  jurors,  construed  in 

Dowdy  V,  Commonwealth,  727 

6.  The  act,  Code,  ch.  199,  {  25,  p.  752,  in 
relation  to  additional  punishment  for  a  sec- 
ond offence  in  felony,  construed  in 

Rand  V,  Commonwealth,  738 

7.  The  act.  Code,  ch.  208,  {  34,  p.  778,  in 
relation  to  several  counts  in  an  indictment, 
construed  in.  Idem,        738 

8.  The  act,  1  Rev.  Code  of  1819,  ch.  104, 
{  52,  p.  388,  in  relation  to  sheriffs'  admin- 
istrators, construed  in 

Mosby's    adm*r  &   als.    v,  Mosby's 
adm*r,  584 

SUBSCRIPTIONS. 

1.  A  subscription  of  money  for  the  ac- 
complishment of  an  object,  like  any  other 
promise  or  offer,  may  be  conditional.  If 
particular  terms  are  prescribed  in  the  sub- 
scription paper,  these  terms  are  themselves 
conditions,  which  must  be  complied  with 
before  the  subscription  is  binding^. 

Gait's  ex'or  &  als.  v,  Swain,  633 

2.  To  make  a  subscription  binding^,  it 
must  be  acceded  to,  and  the  party  must  be 
apprised  that  his  offer  is  accepted ;  and  this 
must  be  done  in  a  reasonable  time. 

Idem,        633 

3.  A  subscription,  like  any  other  promise 
or  offer,  requires  a  consideration  to  support 
it,  either  of  profit  to  the  party  making  it, 
or  of  loss  to  the  other  party. 

Idem,        633 

4.  If  a  subscription  be  acceded  to  in  the 
terms  in  which  it  is  made,  and  labor  and 
money  are  expended  on  the  faith  thereof, 
the  party  making*  the  subscription  is  bound 
thereby.  Idem,        633 

SURETIES. 

1.  A  surety  whose  principal  is  dead,  may 
file  a  bill  quia  timet  against  tlie  creditor 
and  the  executor  of  the  debtor,  to  compel 
the  latter  to  pay  the  debt,  so  as  to  exonerate 
the  surety  from  his  responsibility.  He 
may  enforce  for  his  exoneration  any  lien 
of  the  creditor  on  the  estate  of  his  princi- 
pal, and  may  bring  any  suit  in  equity 
which  the  creditor  could  bring,  for  a  settle- 
ment of  the  administration  and  account  of 
the  assets,  whether  legal  or  equitable ;  but 
the  creditor  must  be  a  party,  that  he  may 
receive  the  money  when  it  is  recovered. 

Stephenson  v,  Tavemers,  398 

2.  For  what  sureties  of  administrator 
with  the  will  annexed  liable.  See  Execu- 
tors and  Administrators,  No.  15,  and 

Almond  &  wife   v.    Mason's   adm'r 
&  als. ,  700 

3.  A  levy  of  an   execution    having   been 


made  in  the  first  year  of  a  high  sheriff's 
term  of  office,  his  sureties  for  that  year  will 
be  responsible  for  the  failure  of  the  deputy 
to  pay  over  the  money,  though  it  was  not 
received  until  a  venditioni  exponas  issued 
after  the  expiration  of  the  high  sheriff's 
term. 

Tyree  A  als.  v.  Wilson,  59 

4.  As  to  sureties   of  deputy   sheriffs,  see 

Sheriffs,  No.  13,  14,  16,  17,  18,  19,  23,  and 

Cox  &  others  v,  Thomas'  adm'x,        312 

Cox  &  als.  V,  Thomas'  adm'x,  323 

Miller  v,  Jones  &  als.,  584 
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^SURVEYORS. 


1.  It  is  not  the  duty  of  a  surveyor 
of  a  county  to  furnish  a  warrant,  and  make 
an  entry  for  any  person,  and  a  promise  by 
him  without  consideration,  to  do  this,  will 
not  entitle  the  party  to  an  action  of  as- 
sumpsit against  him. 

Hale  V,  Crow  &  wife,  263 

2.  The  surveyor  is  to  survey  any  land 
that  any  person  may  enter  and  require  him 
to  survey,  though  he  knows  it  has  been  en- 
tered and  surveyed  previously,  for  another 
person.  Idem,        263 

TENANT   IN  COMMON. 

1.  The  payment  of  taxes  on  an  undivided 
third  of  a  tract  of  land,  or  a  conveyance  of 
a  portion  by  metes  and  bounds,  not  followed 
by  actual  entry  and  possession,  does  not 
constitute  an  actual  ouster  by  one  tenant 
in  common  of  his  cotenant. 

Hannon  &.  als.  v,  Hannah,  146 

2  Quaere:  If  a  tenant  in  common  of  an 
undivided  interest  in  land,  may  not  main- 
tain a  caveat  against  the  issuing*  of  a  grant 
to  a  third  person,  upon  a  survey  of  part  of 
the  land  embraced  within  the  limits  of  the 
grant  in  which  he  holds  an  undivided  in- 
terest. 

Walton  V,  Hale,  194 

TRESPASS. 

1.  In  an  action  of  trespass,  assault  and 
battery,  the  plea  is  **son  assault  demesne," 
and  the  replication  is  *'de  injuria."  It  is 
the  plaintiff's  right  to  introduce  his  evi- 
dence first. 

Young  V,  Highland,  16 

2.  In  such  a  case,  if  the  defendant  is 
permitted  to  commence  and  introduce  his 
evidence  first,  it  is  still  the  right  of  the 
plaintiff  to  introduce  his  evidence  to  prove 
the  assault  and  battery  charged  in  the  dec- 
laration. Idem,        16 

TRUSTS  AND  TRUSTEES. 

1.  A  deed  of  trust  is  made  to  secure  cer- 
tain creditors,  for  some  of  whose  debts 
sureties  are  bound;  and  the  deed  directs  the 
trustees  so  to  dispose  of  the  trust  property 
that  no  surety  in  the  said  debts  suffer  or  be 
injured  on  account  thereof.  The  debts  for 
which  sureties  are  bound  are  preferred  debts, 
and  to  be  first  paid. 

Miller  v.  Holcombe's  ex'or  &  als.,      665 

2.  Property  is  conveyed  to  trustees  to  be 
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tcM  for  the  pajment  of  creditors  of  the 
;Tai]tor.  Under  the  circumBtances  of  the 
3G«,  both  trastees  are  responsible  for  the 
ipplication  of  the  whole  of  the  trust  fnnd. 
Idem,  66^ 
3.  Trnstees  having  sold  slaves,  a  part  of 
:bt  tniit  subject,  to  three  partners,  all  of 
irhom  were  men  of  wealth,  without  taking: 
iny  security  for  the  price,  and  having  pei 
nitted  them  to  retain  it  for  years,  unt. 
befall  became  insolvent,  are  personally 
-dponaible  for  the  amount  of  the  trust  fund 


<l0Bt. 


Idei 


66.1 


<.  A  trustee  makinga  compromiHe  with 
binl  person,  in  relation  to  the  trust  subject, 
:bDDgh   he    may    purchase    the    subject  for 
limielf,    is    bound    to   account   for   all  the 
■ToSts  made  on  the  transaction. 

S.  For  the  principles  on   which    trustees 
rho  act  bona  fide,  will  be  held  responsible, 
Elliott  V.  Carter  &  als.,  541 

TURNPIKKS. 
For  the  construction   of   the  statutes    in 
elation  to  the  turnpike  over  Price's  moun- 


Price's  heirs  v.  Price's  adm'r; 


45 


USURY. 

1.  A  deed  of  trust  upon   land  is  executed 

0  secure  a  usurious  debt.  Afterwards  a 
lew  bond  is  executed,  from  which  all  the 
unriouB  premium  is  excluded,  and  it  ii 
igreed  between  the  parties  that  the  deed  of 
rust  sbail  stand  as  a  security  for  the 
wnd.  Subsequent  to  this  agreement,  a 
bird  party  recoverii  a  judgment  against 
ht  grantor,  upon  a  bond  executed  before 
h«  deed  was  made,  and  files  a  bill  to  set 
iiide  the  deed  as  usurious.  The  parties 
laving  by  their  agreement,  done  all  that  a 
cart  of  equity  would  have  done,  and  hav- 
ng  agreed  that  the  deed  of  trust  should 
itand  as  a  security  for  the  second  bond, 
hat  agreement  is  valid,  and  the  deed  is  a 
alid  Eecuritj  for  the  bond. 

Martin  v.  Hall  &  als.,  S 

2.  In  a  controversy  between  the  obligor 
ind  assignee  of  a  bond,  the  obligee  is  not 

1  competent  witness  to  prove  the  usury. 

Wise  V.  Lamb,  294 

3.  The  answer  explicitly  denying  the 
illegations  of  the  bill  as  to  the  usury,  and 
here  being  no  competent  evidence  to  prove 
t,  an  injunction  obtained  to  the  judgment 
it  law,  should  be  dissolved,  and  if  the  cause 
s  ready  for  a  hearing,  the  bill  should  be 
liiiaissed.  Idem,        294 

*■  An  issue  should  not  be  directed  in  such 
a  case;  and  if  directed   and    there  is 

H  "a  verdict  finding  the  usury,  the  in- 
junction is  still  to  be  dissolved  and 

he  bill  dismissed.  Idem,         294 

VARIANCE. 
1.  See  Pleadings,  No.  2,  and 

Friend  v.  Woods,  37 

i  See  Practice  at  Common  Law,  No.  1, 

iDd 

Governor  for  Davis  v.  Roach  A  als.,    13 


VENDOR  AND  PURCHASER. 
1.  A  sells  and  conveys  land  to  M,  and 
takes  bonds  for  the  purchase  money,  retain- 
ing the  vendor's  lien,  one  of  which  bonds 
he  assigns  to  R.  M  sells  part  of  the  land 
to  0,  and  before  he  conveys,  it  is  agreed 
between  M,  C  and  R,  that  C  shall  execute 
his  bond  to  R,  in  lieu  of  the  bond  of  M 
assigned  to  R  by  A,  and  that  R  shall  re- 
tain his  lien  on  the  land.  Before  M  con- 
veys to  C,  C  by  contract  in  writing,  sells 
the  land  to  M  W,  who  pays  a  part  of  the 
purchase  money  to  C,  without  notice  of 
K's  lien.  There  is  a  conveyance  by  M  to 
C,  but  no  conveyance  by  C  to  M  W.  R  filea 
his  bill  to  subject  the  land  to  the  satisfac- 
tion of  his  debt:  Aeld : 

Isl.  ThatK  had  a  lien  upon  the  land  in 
the  possession  of  C,  as  such  was  the  in- 
tention of  the  parties, 

2d.  But  M  W  having  been  permitted  to 
take  possession  of  the  property,  to  hold 
it  for  a  time,  and  make  payments  for  it 
without  notice,  his  equity  shall  be  pre~ 
ferred  to  that  of  R,  and  the  land  shall 
only  be  liable  to  the  extent  of  the  pur- 
chase money   unpaid    at   the    time    M  W 


eof  H 


3d.  QuKre :  If  R  would  have  had  a  lien 
upon  the  land  in  the  hands  of  C,  in  the 
absence  of  evidence  that  such  was  the 
intention  of  the  parties. 

Cox,  Ac.  II.  Romine,  27 

2.  h  buys  land  of  D  and  T,  and  executes 
to  each,  t>onds  for  his  sh^re  of  the  purchase 
money.  The  contract  is  afterwards  re- 
scinded; but  before  this  is  done,  D  assigns 
one  of  the  bonds  executed  to  him.  L  is 
entitled  to  recover  from  D  the  amount  of 
the  bond;  but  D  being  liable  as  assignor 
of  that  bond,  L  is  not  to  collect  the  amount 
until  he  shall  have  paid  off  the  judgment 
upon  the  bond,  or  D  is  otherwise  released 
from  his  liability  as  assignor. 

Drake  z>.  Lyons,  54 

3.  A  vendor  retaining  the  title  retains  a 
lien  upon  the  land  for  the  purchase  money 
'  1  the  hands  of  a  second  purchaser. 

Stuart's  ex'ors  v.  Abbott  &  al.,  252 

4.  The  vendee  being  insolvent,  a  contract 
between  one  of  the  executors   of  the  vendor 

id  the  second  purchaser,  which    is   doubt- 

I  in  its  import,  will  not  be  construed  into 

I  agreement  to  release    the   lien    upon  the 

land.  Idem,         252 

5.  If  one  of  the  ex'ors  does  contract  to 
release  the  lien,  it  being  the  only  security 
for  the  debt,  it   will    not    be   enforced   in  a 

)urt  of  equity  against  the  executors. 

Idem,         252 

6.  In  a  contract  for  the  sale  of  land  by 
le  acre,  the  purchaser  will  not  be  relieved 
1  equity  on  the  ground  of  a  mutual  mis- 
take as  to  the  boundaries  of  the  land,  unless 

'le  mistake  is  fully   and  clearly  made  out. 
Leas'  ex'or  v.  Eidson,  277 

7.  Pending  a  bill  for  an  injunction  to  a 
judgment,  and  for   the    rescission  of  a  con- 

■;  for  the  purchase  of  land  on  the  ground 
in    incumbrance    and     defect   of    title. 
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vendor  removes  the  incumbrance,  and  pro- 
cures the  title.  The  injunction  is  properly 
dissolved,  but  without  damages,  and  with 
costs  to  the  plaintiff. 

Young's   adm*r   A    Bowyer  v,  Mc- 
Clung  &  als.,  336 

8.  The  title  having  been  obtained  by  a 
suit  in  equity,  by  the  assignee  of  the  pur- 
chase money,  in  which  a  conveyance  was 
decreed;  after  the  decree,  but  before  the 
conveyance  is  made,  a  son  of  the  vendor 
files  a  bill  in  another  court,  in  which  he 
falsely  and  fraudulently  alleges  that  he  had 
paid  off  the  incumbrance  on  the  land  and 
retained  the  lien ;  and  with  the  fraudulent 
connivance  of  the  vendor,  who  is  insolvent, 
he  obtains  a  decree  for  the  sale  of  the  land 
to  satisfy  his  pretended  lien ;  and  the  land 
is  sold  and  the  sale  is  confirmed :  held,  that 
the  conveyance  to  the  vendee  having  been 
made  in  pursuance  of  a  contract  entered 
into  long  before  the  commencement  of  the 
suit  by  the  son  of  the  vendor,  and  in  obedi- 
ence to  a  decree  made  before  the  commence- 
ment of  that  suit,  the  deed  had  relation 
back  to  the  date  of  the  contract,  or  at  least 
to  the  date  of  the  decree  directing  it ;  and 
therefore  the  decree  and  sale  in  the  son's 
suit  is  inoperative  against  the  title  of  the 
vendee,  and  gives  him  no  equity  for  an 
injunction  and  rescission  of  the  contract. 

Idem,        336 

9.  The  decree  in  the  son's  suit  may,  and 
must  if  necessary  for  the  protection  of  the 
vendor  and  his  assignee,  be  held  to  be 
wholly  inoperative  as  to  them. 

Idem,        336 

10.  The  purchaser  under  the  decree  in  the 
son's  suit  having  been  conusant  of  the  pro- 
ceedings in  the  suits  of  the  vendee  to  enjoin 

the  purchase  money,  and  of  the  as- 
784      signee  to  procure  the  title,  *^and  being 

in  fact  bound  as  surety  for  that  pur- 
chase money,  and  having  purchased  and 
permitted  the  sale  to  be  confirmed  without 
objection,  is  not  entitled  to  be  relieved 
from  his  purchase,  and  from  paying  his 
purchase  money,  though  he  acquires  no 
valid  title  to  the  land  purchased  by  him. 

Idem,        336 

Bowyer  v,  Hughart,  336 

11.  Though  purchaser  may  come  into 
equity  to  enjoin  a  judgment  for  defect  of 
title,  and  though  the  title  is  afterwards 
procured,  he  will  be  entitled  to  his  costs, 
yet  if  there  was  another  suit  in  which  he 
might  have  had  the  relief,  by  petition  or 
supplemental  bill,  he  will  not  be  allowed 
his  costs.  Idem,        336 

12.  A  vendee  of  land  being  entitled  to 
come  into  equity  to  enjoin   a   judgment  re- 


covered by  an  assignee  of  a  bond  given  for 
the  purchase  money,  on  the  ground  of  diffi- 
culties in  the  title,  though  the  title  is  de-  ' 
creed  to  him  in  the  suit,  he  is  entitled  to 
set  up  in  equity  offsets  which  he  held 
against  the  vendor  prior  to  the  assignment, 
and  he  was  not  bound  to  plead  them  at  law. 
Ragsdale  v,  Hagy  Sl  others,  409 

WASTE  AND  UNAPPROPRIATED 

I.AND. 

See  Entry. 

WIIrLS. 

1.  Testator  not  laboring  under  a  total  or 
temporary  deprivation  of  reason,  he  is  of 
legal  capacity  to  make  a  valid  disposition 
of  his  property,  if  he  is  capable  of  recol- 
lecting the  property  he  is  about  to  dispose 
of,  the  manner  of  distributing  it,  and  the 
objects  of  his  bounty. 

Greer  v.  Greers,  330 

2.  Although  the  testator  may  labor  under 
no  legal  incapacity  to  do  a  valid  act,  yet  if 
the  whole  transaction  taken  together  with 
all  the  facts,  mental  weakness  being  one  of 
them,  shows  that  the  particular  act  was 
not  attended  with  the  consent  of  his  will 
and  understanding,  it  is  void. 

Idem,        330 

3.  Testator  by  one  clause  of  his  will  says, 
I  loan  to  my  daughter  M  a  negro  girl  C  and 
200  dollars  in  cash,  which  is  her  full  share 
of  my  estate.  By  a  codicil  to  his  will  he 
says,  I  loan  to  my  daughter  M  300  dollars, 
in  lieu  of  a  negro  girl  named  C,  which  I 
loaned  her  in  my  will.  M  takes  the  abso- 
lute interest  in  the  legacy. 

Parker   A   wife   v.    Wasley'a   ex'or 
Sl  als.,  477 

4.  Every  part  of  a  will  considered  in  as- 
certaining the  construction  of  one  of  the 
legacies  in  it.  Idem,        477 

5.  A  devise  of  a  plantation  on  which  tes- 
tator resided,  held  to  carry  with  it  a  coal 
property  which  was  on  the  same  tract  of 
land,  but  which  was  leased  separately  at 
the  time  of  making  the  will. 

Dabney  &  als.    v,    Cottrell's   adm'x 
&  als.,  572 

6.  A  bequest  of  **all  the  money,"  held  to 
include  money  deposited  in  a  savings  in- 
stitution, but  not  debts  due  the  testator. 

Idem,        572 

WITNESS. 

In  a  controversy  between  the  obligor  and 
assignee  of  a  bond,  the  obligee  is  not  a 
competent  witness  to  prove  usury  in  the 
bond. 

Wise  V,  I^amb,  294  ' 
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Johnson's  Ex'x  v.  Jennings'  Adm'r. 

April  Term,  1853,  Ricbmond. 

[60  Am.  Dec.  328.] 

(Absent  DANnii,  J.) 

I.  Contracts— Fallnre  of  Considoratlon*— Recovery  of 
Money  Paid.— To  entitle  a  party  to  recover  back 
money  wblcb  he  bas  paid  upon  a  contract  which 
has  been  wholly  rescinded,  or  the  consideration  of 
which  has  wholly  failed,  he  must  not  have  been 
ffulliy  of  any  fraud  or  illef^al  conduct  In  the  trans- 
action. 

a.  Sane  —  Same — Same  —  Common  Count — Special 
Count t— In  such  case,  the  usual  and  better  mode  of 
countinir  is  the  common  count  for  money  had  and 
received.  But  if  the  plaintiff  declares  specially,  it 
must  appear  with  sufflcient  certainty  from  the 
facts  so  set  out,  or  from  apt  averments,  made  in 
the  count,  that  the  consideration  has  wholly  failed, 
and  that  such  failure  did  not  proceed  from  any 
fraud  or  illegal  conduct  on  the  part  of  the  plaintiff. 

3.  Assumpsit— Plea  of  Statute  of  Limitations— Special 
Replication -Case  at  Bar.— In  an  action  of  cusumpsU 
arainst  an  administrator,  he  pleads  the  statute  of 
limitations.  It  is  no  answer  to  the  plea,  that  the 
defendant's  intestate  sold  to  plaintiff  slaves  in 
pa^-ment  of  the  debt  declared  on,  and  that  the  de- 
fendant, since  the  death  of  his  Intestate,  had,  as 
administrator,  sued  for,  and  upon  the  title  alone, 
without  res^ard  to  intestate's  indebtedness  to  the 
plaintiff,  had  recovered  the  said  slaves  from  the 

^Contracts— Failure  of  Consideration— Assumpsit.— 

That  assumpsit  will  lie  for  money  paid  under  an 
agreement  for  a  consideration  that  wholly  failed, 
seeQarl)er  v.  Armen trout.  32Gratt.  235.  and  foot-note; 
Bier  v.  Smith,  25  W.  Va.  884 ;  BrockenbrouiTh  v.  Ward, 
4  Rand.  852.  See  also,  monographic  note  on  "As- 
sumpsit" appended  to  Kennaird  v.  Jones,  9  Gratt 

tSame— Same— Snme— Special  Count.— Buena  Vista 
Go.  V.  McCandlish,  92  Va.  802.  23  S.  E.  Rep.  781,  and 
HaUrh  V.  U.  S.,  etc.,  Ass'n.  19  W.  Va.  802,  approve  the 
proposition  that  where  money  has  been  paid  on  a 
contract  which  has  been  wholly  rescinded,  or  the 
consideration  of  which  has  wholly  failed,  if  the  party 
has  been  firuilty  of  no  fraud  or  lUeffal  conduct,  he 
may  recover  back  his  money  under  the  common 
count  for  money  had  and  received,  or  on  a  special 
count  properly  setting  out  the  facts,  from  which  the 
cause  of  action  arose. 

See  generally,  monographic  note  on  "Ck>nsidera- 
tion"  appended  to  Jones  v.  Obenchain,  10  Gratt.  250. 

Exceptions— Admission  of  Improper  Evidence— What 
Bin  Must  state.— See  Belrne  v.  Rosser,  26  Gratt.  587. 
and  foot-note.  And  see  also,  the  principal  case 
approved  in  Carlton  v.  Mays,  8  W.  Va.  246. 


plaintiff    within    five    years  before    the  action 

brouffht 
2        *4.  Exceptions- Admission  of  Improper  Evidence 

—What  Bill  Must  State.- A  party  complainiuff 
of  the  admission  of  Improper  evidence,  must  state 
the  facts  in  his  bill  of  exceptions,  from  which  it 
will  appear  afflrmatlvely  to  the  appellate  court, 
that  the  evidence  was  improper. 

5.  Assumpsit— Defences^— Case  at  Bar.- In  an  action 
of  assumpHt  for  various  sums  of  money  lent  to  or 
paid  for  the  defendant's  intestate,  though  pay- 
ments or  setoffs  cannot  be  proved  without  an 
account  of  such  payments  or  setoffs  filed,  yet  de- 
fendant may  prove  that  the  money  sued  for  or 
any  part  of  it  was  not  lent  to  or  advanced  for  the 
intestate,  but  was  paid  out  of  money  of  the  intes- 
tate in  the  hands  of  the  plaintiff. 

6.  Same— Two  Pleas— Verdict  on  One  Plea— Effect  of 
Admission  of  Improper  Evidence  as  to  the  Other.— In 
such  action,  the  issues  belnff  on  nonaseumpeit,  and 
the  statute  of  limitations,  and  the  verdict  heing 
for  the  defendant  alone  on  the  latter  plea,  the  ad- 
mission of  Improper  evidence  having  reference  to 
the  issue  on  the  first  plea  only,  and  which  could 
have  no  influence  on  the  issue  on  the  last  plea,  is 
not  (rround  for  reversing  the  judgment 

7.  Appellate  Practice— Evidence— Exception  to  Ques- 
tion Asked-Pailure  of  BiU  to  State   Answer.$-A 

question  is  propounded  to  a  witness,  which  is  ob- 
jected to,  but  the  objection  is  overruled,  and  an 

^Assumpsit— Defences.— In  Richmond  City,  etc.,  Ry. 
Co.  V.  Johnson.  90  Va.  777,  20  S.  E.  Rep.  148,  the  court 
said:  "Under  this  statute  (1  R.  C.  1819.  p.  510),  it  was 
held  in  Johnson  v.  Jennings,  10  Gratt.  i,  that  in  the 
absence  of  such  an  account  as  the  statute  contem- 
plated, evidence  was  not  admissible  to  prove  a 
specific  payment  under  the  plea  of  nonassumpsit: 
and  the  statute,  as  it  now  stands  in  the  Code.  is.  in 
this  respect,  substantially  the  same  as  it  was  in  the 
Revised  Code  of  1819.  It  enacts  that  'in  a  suit  for 
any  debt,  the  defendant  may  at  the  trial  prove  and 
have  allowed  aerainst  such  debt  any  payment  or  set- 
off which  is  so  described  in  his  plea,  or  in  an  account 
filed  therewith,  as  to  crive  the  plaintiff  notice  of  its 
nature,  but  not  otherwise.'    Code  (1887),  sec.  8298." 

$  Appellate  Practice— Evidence— Exception  to  Ques- 
tion Asked— Failure  of  Bill  to  State  Answer.— In  Ed^rell 
V.  Conaway.  24  W.  Va.  768.  the  court  said:  "This 
exception  fails  to  state  the  testimony  riven  of  the 
contents  of  this  paper,  and  therefore,  it  may  be 
questionable  whether  it  Is  not  obnoxious  to  the  rule, 
that  where  a  question  is  propounded  to  a  witness 
which  is  objected  to  and  the  objection  overruled,  or 
where  the  exception  is  to  the  rejection  or  admission 
of  a  written  document,  if  the  bill  of  exceptions  does 
not  state  the  answer  of  the  witness  in  the  one  case, 
or  the  written  document  in  the  other,  the  appellate 
court  will  not  reverse  the  j  ud^ment.    Johnson  v.  Jen- 
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eiceptlon  Is  taken.  The 
the  answer  of  tbe  witaeis.  or  cbac  be  anaweretl 
ilie  aueBllon.  The  appellate  court  win  not  re- 
verne  tbe  iDdKmeuL 

EiMpUMU-BidaMaii  ol  Bvldenca-Wlut  BlU 
Mual  Show.l— If  an  exception  la  Uken  to  an  opin- 
io m  of  tbe  conrt  exclndlne  evidence,  the  exception 
inuststiow  the  relevancy  of  tbe  evidence,  or  It  U 
no  eroand  for  reversing  the  IndBmeDt. 
.  Save— Biclukn  dI  WrIttM  EvUteno  Pnliidldal  to 
Rioptor.t— If  an  exception  Is  taken  to  an  opinion 
Lif  the  court  eicladlnB  written  evldeiice,  and  the 
L-viJence  Is  made  a  part  of  the  exception,  and  Is 
against  the  party  ezceptlnr.  the  ezclaslon  of  the 
cvlileQce  la  not  error  Of  which  the  exceptant 
rao  complain. 


'liiiur.  IB  OnUt.  1:  Stoneman's  Case.25  Id.  VSl:  Fowler 
V.  I^i,  t  Man.  97S:  i  Tnck.  Com.  2M." 

'i'bc  principal  case  was  also  cited  aa  antliortty  on 
this  )X>lntln  Continental  Insarance  Co.  v.  Kasey.  2S 
Liralt  ZTS;  Belme  v.  Kosaer.  M  Qratt.  MT;  Nease  T. 
C^.i>eliart.lS  W.  Va.  SN. 

See  alM.  Stoneman  v.  Com..  2S  GratL  B87;  Taylor 
V.  i:oin..  WVa.  1 10.  IT  S.  E.  Bep.  Sia. 

Eiuptloiu-excliulBn  of  evidence -What  Bill  Most 
Shaw.— It  ts  a  firmly  established  proposition  of  law 
that  where  an  exception  in  taken  to  the  opinion  of 
till,  court  excluding  evidence,  a  bill  of  exceptions 
mu9t  show  afflrmatlvely  the  relevancy  of  the  evl- 
[k-Dceor  else  the  appellate  court  will  not  reverse  the 
iudgmeot;  for  It  will  be  perceived  what  the  act  of 
ilje  court  iKlow  was,  and.  not  discovering:  that  it 
u'.is  wrong,  win  presume  It  to  have  been  rigbL 

1'he  principal  case  woa  cited  as  authority  on  this 
point  In  McDowell  v.  Crawford,  ll  QratL  S87;  Valley, 
.■u  ..  Ass'n  V.  TeewalL  79  Va.  «i;  Lawrence  v.  Com.. 
W  Va.  Sre.  10  S.  E.  Rep.  8«;  Colon,  etc..  Ins.  Co.  v. 
I'uUard.  M  Va.  lET.  28  S.  E.  Rep.  4£l;  Neaae  v.  Cape- 
li.irt.  ISW.  Va.  MS;  Todd  v.  Gates.  SO  W.  Va.  «l:  i 
Miu.  Inst,  (S<IEd.)81S. 

other  aathnritles  for  the  proposition  are  Rowt  v. 
Kile,  1  Leigh  2IS:  Carpenter  v.  Ctz.  1  Oralt.  £70; 
llarman  v.  Lynchbarg.  3S  Qratt.  87.  and  foot-noltt; 
I'lLKhngh  V,  Fltzhueh.  Il  Oratt  300;  Dickinson  v. 
iJiLjklnHoa.S&aratt-ttl.aad/oof-iKitf;  Marts  v.  Marts. 
■a-  ClratL  Ml.  and  foot-tuyU;  Taylor  v.  Boughner,  IS 
W.    Va,  »37.    See   McDowell  v.  Crawford,  ]1  GratL 


J,  (opini 


lOf  M 


Msane— eicluslon  of  Written  evidence  Prejadlclal  to 

tceptor— The  principal  case  was  cited  and  approved 
Travelers'  Insurance  Co.  v.  Harvey.  «l  Va.  V&.  In 

^llQ,  InsL  (Bd  Ed.)  1074.  It  Is  said;  "It  Is  a  proposi- 
ng which  meets  us  at  the  threshold  of  the  dlscus- 

iiQ,     that    an    appellant    caonut    complain    of 

leenlaritles  In  the  court  below  for  which  he  Is 


r  for 


I   of  h 


lelms,  9)  Qratt-  ] ;  Aveudano  v.  Qa 
r  can  he  complain  of  errors  which 
ilm.  nor  even  of  those  which  are  not  Inlnrions, 
ivliled  It  clearly  apiMar  that  they  did  not.  not 
ler  the  circamstances  could,  prejudice  his  In. 
esw.  (Hobs  v.  Gill.  1  Wash.  87:  Pate  v.  Spotta.  e 
nf.  30a;  Elb  V.  Plndall,  E  Leigh  IM;  Morris  v. 
rr[s.4aratt.  SB;  Crawford- v.  Morris.  6  Qratt.  M; 
oce  V.  McLaughlin.  8  GratL  Z8S;  Early  v.  Wilkin- 
.9  GratL  08;  Johnson  v.  Jennlnes,  ID  QratL  1: 
inback  v.  Bank  of  Virginia,  11  Gratt.  SOS- '07:  Col- 


10.  Evidence— Record  of  Anotbcr  Salt—A  record  of 

another  suit  between  the  same  parties.  In  which 
the  same  causes  of  action  are  In  controversy,  and 
the  flndlngofthe  Jury  Is  against  tfaem.  Is  compe- 
tent evidence. 

11.  Written  EvMence-CaoMnictloa  •f-FoDcUoB  •! 
Coort.*"— An  Instruction,  which  Is  not  relevant  to 
the  evidence  In  the  cause,  or  which  ts  only  rele- 
vant to  written  evidence,  which  does  notanthorixe 
It.  properly  refused;  the  conn  being  the  proi>er 
tribunal  to  constme  the  written  evidence. 

The  facta  of  this  case  are  stated  in  the 
opinion  of  the  court.  There  was  a  verdict 
for  the  defcDdant;  and  John«on'B  execn- 
trix  applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

Baxter  ft  Cabell   and  Garland,    for    the 

Cooke,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

3  *This  was  an  action   of   asBumpait, 

brought  by  John  F.  Johnson,  and 
afterwards  revived  by  his  executrix,  against 
Henry  Dunn  in  gton,  administrator  of  Philip 
Jenning-H.  The  original  declaration  con- 
tained only  the  three  common  counts- 
There  were  two  amended  declarations. 
The  last  count  of  the  first,  and  the  last  two 
counts  of  the  second,  amended  declaration, 
were  special  counts ;  in  which  it  was  stated, 
that  Jenning-B,  in  his  life  time,  being  in- 
debted to  Johnson  in  various  aums-of  money 
on  various  accounts,  as  therein  mentioned, 
it  was  agreed  between  them  that  Jennings, 
in  consideration  of  said  indebtedness  and 
in  satisfaction  and  payment  thereof,  would 
■ell  and  deliver  to  Johnson  the  following 
slaves,  vis:  Lucy,  Rives,  Henry  and  Klvira ; 
and  the  said  Jennings  did  then  and  there 
sell  and  deliver  to  said  Johnson  the  said 
slaves,  in  payment  and  discharge  of  his 
indebtedness  aforesaid.  But  the  said  de- 
fendant, as  administrator  as  aforesaid,  not 
regarding  the  promises  and  agreement  of 
his  intestate,  so  bj  him  made  as  aforesaid, 
caused  his  action  of  detinue  to  be  brought 
against  said  plaintiff  for  said  slaves ;  and. 


vln  V,  Meaefee.llGratL  87;  Clarke  v.  Helns.  iJQratu 
W;  Harvey  v.  Epes.  I£  QratL  1B3:  Franklin  v.  De- 
prlest.  IS  Qratt.  ail;  Carrlngton  v.  Qoddin.  IB  GratL 
»87;  K.  &  Dan.  K-  R.  Co.  v-  Medley.  75  Va.  1W;  WesL 
■D.  Tel.  Co.  V.  Reynolds.  77  Va.  17*:  Rorer  Iron  Co. 
V.  TrouL  83  Va.  MI7,  t  3.  E.  Rep.  7U:  Clark  v.  City 
of  Richmond,  88  Va.  3»,  B  S,  E.  Rep.  SW;  R.  A  D.  B. 
R.  Co.  V.  Nonnent.  84  Va.  107,  4  a  E.  Rep-  «ll :  Lucas- 
Case.  84  Va.  SOS,  t  9.  E.  Rep.  AM:  Blackwell  v.  Patton. 
7Cr,  471:  Campbell  v.  Pratt,*  PeL  864:  Oireenleaf  v. 
Birth,  K  Pet.  182;  Deery  v.  Gray.  G  Wal.  807;  Beibell 
V.  Matthews,  11  Wal.  I.)" 

••Written  evMeiiee-CMUInicllea  •f-FoKtlaB  •« 
Cvnrt,- In  Washington,  etc.  R,  Ca  v.  Lacey,  M  Va. 
4e,  SO  S,  E.  Rep.  834.  It  was  laid  down  as  a  general 
rule  that  the  construction  of  all  written  docDinents 
In  evidence  belongs  to  the  court  exclusively  and  the 
princi  pal  case.  1  Taylor  on  E v..  1 4a,  etc- ;  Union,  etc. 
Ins.  Co.  V.  Pollard.  M  Va.  140,  U  9.  B.  Rep.  4!l ;  4  Hln. 
InsL  <9d  Ed.)  p.  loeo.  are  cited  as  authority  tor  the 
proposition.    See  also.  Herbert  v.  Wise.  SCall  IM, 
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npon  the  queation  of  title  alone,  without 
regard  to  the  indebtedness  aforesaid,  recov- 
ered a  judgment  for  said  slaves,  with  dam- 
ilfes  for  their  detention  and  costs ;  which 
jndg-ment  was  satisfied;  and  the  contract 
for  said  slaves,  so  sold  and  delivered  as 
aforesaid,  having-  been  vacated  as  aforesaid, 
and  rendered  null  and  void,  cause  of  action 
thereupon  accrued  to  the  plaintiff  to  recover 
of  the  defendant,  administrator  as  afore- 
said, the  consideration  money  so  paid  for 
said  slaves.  In  consideration  whereof,  and 
of  assets  in  his  hands,  the  defendant  prom- 
ised to  pay  the  same  to  the  plaintiff.  These 
special  counts  differ  somewhat  in  their  de- 
tails, but  may  be  regarded  as  substantially 
the  same,  so  far  as  it  may  be  necessary 
now  to  consider  them.  I  have  stated,  sub- 
stantially, the  details  of  the  next  to  the 
last;  which    seems    to    be    the    least 

4  ^objectionable.     To     each    of    them 
there    was   a    general    demurrer,    in 

which  the  plaintiff  joined,  and  which  was 
sustained  by  the  court.  And  this  is  the 
first  error  assigned  in  this  case. 

These  counts  can  only  be  sustained,  if  at 
all,  on  the  ground  of  a  failure  of  consider- 
ation of.  the  contract  of  sale.  There  can 
be  no  doubt  but  that  if  money  be  paid  on 
a  contract  of  sale,  which  is  wholly  re- 
scinded, either  by  the  mutual  consent  of 
the  parties  or  by  virtue  of  a  clause  contained 
therein,  or  the  consideration  of  which 
wholly  fails,  the  party  making  such  pay- 
ment, if  he  has  been  guilty  of  no  fraud  or 
illegal  conduct  in  the  transaction,  may  re- 
cover back  the  money  under  the  common 
count  for  money  had  and  received.  And 
though  that  is  the  usual  and  better  mode 
of  counting  in  such  cases,  there  can  be  no 
legal  objection  to  a  special  count,  properly 
setting  out  the  facts  from  which  the  cause 
of  action  arises.  But  it  must  appear  with 
sufficient  certainty,  from  the  facts  so  set 
out,  or  from  apt  averments  made  in  the 
count,  that  the  consideration  has  wholly 
failed,  and  that  such  failure  did  not  proceed 
from  any  fraud  or  illegal  conduct  on  the 
part  of  the  plaintiff.  Now,  let  us  apply 
this  test  to  the  counts  in  question.  In  sub- 
stance, they  only  show  a  sale  and  delivery 
of  slaves  on  the  .one  side,  and  payment  of 
the  purchase  money  on  the  other,  and  a 
subsequent  recov^tj  of  the^  slaves  in  an 
action  of  detinue  brought  by  the  vendor 
against  the  vendee.  They  do  not  show  what 
connection  there  was,  if  ainy,  between  the 
contract  of  sale,  and  subsequent  recovery 
of  the  slaves.  After  the  sale,  they  may 
have  been  repurchased  by  the  vendor  from 
the  vendee.  If  the  contract  of  sale  was 
rescinded  by  mutual  consent  of  parties,  or 
by  virtue  of  a  clause  contained  therein,  the 
fact  should  have  been  so  averred.  So  far 
from  this,  it  is  averred  in  these  counts  that 
the  action  of  detinue   was  brought  in 

5  disregard  *and   violation   of  the  con- 
tract of  sale.     But   if  so,  why  did  the 

plaintiff  in  that  action  recover?  This  is  an 
enigma  which  ought  to  have  been,  but  is 
no  where  in  the  declaration  explained.  If 
the  sale  and  delivery  of  the  slaves  conferred  | 


on  the  vendee  an  absolute  title  therein, 
how  could  the  vendor  recover  them  back 
without  having  previously  reacquired  the 
title?  If  he  recovered  on  his  original  title, 
unaffected  by  the  supposed  contract  of  sale, 
the  recovery  negatives  the  existence  of  such 
contract,  or  conclusively  shows  that  it  was 
void.  It  is  difficult  to  conceive  how  a  cause 
of  action  could  arise  out  of  a  void  contract ; 
and  I  suppose  it  certainly  could  not,  if  the 
contract  was  rendered  void  by  the  fraud  or 
illegal  conduct  of  the  plaintiff  in  the  action. 
It  should  appear  from  the  count,  if  special, 
that  the  contract  was  not  so  rendered  void. 

But  it  is  argued  for  the  plaintiff  in  error, 
that  a  good  cause  of  action  is  set  forth  in 
the  special  counts,  which  is  not  destroyed 
by  the  subsequent  transactions  therein 
stated.  It  is  true,  these  counts  set  forth  a 
general  indebtedness,  somewhat  in  the 
form  of  the  common  counts;  but  they  ex- 
pressly charge  that  such  indebtedness  was 
satisfied  by  a  sale  and  delivery  of  slaves ; 
and  rely  on  the  supposed  violation  of  the 
contract  of  sale,  and  not  on  the  implied 
promise  resulting  from  the  fact  of  the  orig- 
inal indebtedness,  as  the   cause  of   action. 

I  think  therefore  the  demurrer  to  the 
special  counts  was  rightly  sustained. 

The  second  error  assigned  is,  that  the 
court  rejected  the  plaintiff's  special  replica- 
tion to  the  defendant's  pleas  of  the  statute 
of  limitations. 

The  plaintiff  sought  by  these  replications 
to  remove  the  bar  of  the  statute,  by  rely- 
ing on,  substantially,  the  same  statement 
of  facts  on  which  she  had  unsuccessfully 
relied  in  the  special  counts.  I  think 
6  the    *replications    were    properly    re- 

jected, for  reasons  already  stated, 
besides  others.  They  do  not  show  on  what 
ground  the  supposed  vendor  recovered  the 
property,  after  it  was  sold  and  delivered 
for  valuable  consideration,  as  averred  in 
the  replications.  If  the  contract  of  sale 
was  void,  it  could  not  have  barred  or  sus- 
pended the  right  of  action  for  the  original 
debt;  and  certainly  it  could  not,  if  rendered 
void  by  the  fraud  or  illegal  conduct  of  the 
vendee. 

Two  cases  were  much  relied  on  in  the 
argument,  in  support  of  these  replications ; 
but,  I  think,  do  not  sustain  them.  The 
first  is  the  case  of  Cowper  v.  Godmond,  23 
Eng.  C.  If.  R.  452.  That  was  an  action  of 
assumpsit  for  money  had  and  received,  for 
the  recovery  of  the  consideration  money  of 
a  void  annuity,  rendered  void  by  an  in- 
formality in  the  memorial  thereof,  which, 
under  a  British  statute,  was  required  to  be 
made  and  registered.  The  annuity  was 
granted  more  than  six  years  before  the 
action  was  brought,  but  was  treated  by  the 
grantor  as  a  subsisting  annuity  within  that 
period.  The  question  in  the  case  was,  **At 
what  time  did  the  cause  of  action  arise?" 
Tindal,  C.  J.,  said,  ''The  cause  of  action 
comprises  two  steps:  The  first  is  the  origi- 
nal advance  of  the  money  by  the  grantee ; 
the  second,  is  the  grantor's  election  to  avail 
himself  of  the  defect  of  the  memorial  of 
annuity.     The  cause   of  action,    therefore. 
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was  not  complete  till  the  last  step  was 
taken-"  It  is  the  duty  of  the  grantee  of 
the  annuity  to  see  that  the  memorial  is 
propsrly  made  and  enrolled ;  and  if  there 
III.'  any  defect  therein,  he  cannot  avail  him- 
self of  it  to  avoid  the  contract.  The  grantor 
uiziy  treat  the  contract  as  a  legal  one,  and 
perfect  it,  or  he  may  avoid  it,  at  hia  option. 
till  long  as  he  continues  to  treat  it  ae  a 
subsisting  annuity,  the  grantee  has  no 
c:iuse  of  action  against  him  for  the  consid- 
eration    money.      The    grantee    has    been 

guilty  of  no  fraud,  but  of  a  mere 
7  omission  *af   a   legal   formality;  and 

though,  by  the  terms  of  the  statute, 
he  must  lose  the  benefit  of  the  annuity,  he 
is  entitled  to  have  the  purchase  money  re- 
stored to  him,  after  deducting  so  much  of 
tht<  annuity  as  he  may  have  received.  The 
ditference  between  that  case  and  this  must 
bi.'  sufficiently  obvious,  without  further  re- 
in irh.  The  other  case  relied  on  is  Elmore's 
atlm'x  V.  Bowles'  ex'or,  7Gratt.  385;  which, 
I  think,  is  also  very  different  from  this. 
There,  the  replication  to  the  plea  of  the 
statute  of  limitations  set  forth  a  covenant 
lirtween  the  parties,  which  was  intended, 
and  had  the  effect,  to  suspend  the  right  of 
action  on  the  note  until  the  happening  of  a 
certain  contingency,  and  then  to  revive  it. 
Here,  the  replications  set  forth  an  executed 
ooritract  of  absolute  sale,  intended  to  dis- 
charge the  original  debt,  and  not  to  aus- 
peiid  the  right  of  action  therefor.  If  the 
contract  was  valid,  it  discharged  the  debt; 
i  f  void,  it  does  not  appear  how  it  could  have 
suspended  the  right  of  action  for  the  debt. 
The  third  and  last  error  assigned  is,  that 
Iho  court  admitted  certain  testimony  of 
^Villiam  B.  Brown  on  the  trial  of  the  issues 
joined  on  the  general  replication  to  the 
pleas  of  non  assumpsit  and  the  statute  of 
Uijiitations.  The  bill  of  exceptions  states, 
that  while  the  said  witness  was  under  cross 
examination,  the  defendant's  counsel  pro- 
pounded to  him  this  question:  "Do  you 
know  of  any  money  received  by  John  F. 
Johnson,  in  his  life  time,  for  Philip  Jen- 
nings?" To  the  answering  of  which,  the 
plaintiff  objected,  because  the  defendant 
had  not  tiled  with  his  pleas  any  account  of 
payments  or  setoffs ;  but  the  court  overruled 
the  objection,  and  directed  the  witness  to 
answer  the  question.  To  which  opinion 
the  plaintiff  excepted.  It  does  not  appear 
frum  the  bill  of  exceptions  what  answer 
the  witness  gave  to  the  question.  It  may 
have    been,    that   he   had  no  knowledge  on 

the  subject;  and  if  so,  was  wholly 
S  unimportant,    and    would    'certainly 

not  be  a  good  ground  for  reversing 
the  judgment.  Though,  in  the  state  of  the 
pleadings,  it  could  not  have  been  legal  evi- 
(ktice,  if  it  only  tended  to  prove  a  specific 
payment  or  setoff,  yet  it  might  have  been 
leiral  evidence,  if  it  tended  to  prove  that 
till?  money  charged  in  the  account  on  which 
the  suit  was  brought,  or  any  of  it,  was 
not  loaned  or  advanced,  as  charged,  but  was 
paid  out  of  the  money  of  Jennings  in  John- 
sim's  hands.  The  evidence  would  then  have 
l^'ijue    to    the    foundation    of    the    cause   of 


action,  and  not  to  its  discharge  by  paymen 
or  setoff.  As  was  said  by  Judge  Citrr,  ii 
Rowt'a  adm'x  v.  Kile's  adm'r,  1  Leigh  216 
223,  "It  is  certain  the  jury  ought  to  bav< 
all  the  evidence  which  is  relevant:  of  iti 
weight  it  is  to  judge.  But  when  we  an 
called  on  to  reverse  the  decision  of  a  jadg'e 
it  is  incumbent  on  the  party  seeking  this, 
to  show  that  tliere  is  error;  and  to  this  eiH! 
he  ought  to  present  to  us  such  a  caae  a> 
shows  the  relevancy  of  the  evidence  re- 
jected." In  that  case,  the  evidence  objected 
to  was  set  out  in  the  bill  of  exceptions ;  »a£ 
the  court  was  only  asked  to  presnme  i  I 
irrelevant  because  its  relevancy  did  not  ap- 
pear. In  this,  the  court  is  asked  to  presume, 
first  that  the  question  was  answered,  and 
then,  that  the  answer  was  of  such  a  nature 
as  to  be  inadmissible.  But  the  answei 
could  have  had  no  influence  on  the  iasae 
on  the  plea  of  the  statute  of  limitations,  on 
which  alone  a  verdict  was  found  for  the 
defendant,  and  could  not  therefore  have 
prejudiced  the  plaintiff.  I  think  there  is 
no  error  apparent  in  this  bill  of  exceptions ; 
and  certainly  none  which  can  have  tbe 
effect  of  reversing  the  judgment. 

Exceptions  were  taken  by  the  plaintiff  to 
other  opinions  of  the  court  given  on  tbe 
trial,  which,  though  no  errors  are  assigned 
thereon,  must  be  briefly  noticed,  especially 
as  some  of  them  were  noticed  in  the  argu- 
ment of  one  of  the  counsel   for  the  plaintiff 

9  "The  'first    of    these   additional  ex- 

ceptions was  to  the  opinion  of  the 
court  excluding  the  bill  of  sale  for  the  slaves 
aforesaid,  as  evidence  in  the  case.  Nothing 
is  stated  in  the  bill  of  exceptions  to  connect 
this  bill  of  sale  with  the  account  on  which 
the  suit  was  brought;  and,  in  the  absence 
of  such  connection,  which  ought  to  appear 
in  the  record,  the  bill  of  sale  was  irrelevant, 
and  properly  excluded. 

The  next  of  these  exceptions  was  to  the 
opinion  of  the  court  excluding  the  record 
of  the  proceedings  in  the  action  of  detinue, 
in  which  the  slaves  aforesaid  were  recovered 
by  the  defendant  from  the  plaintiff.  There 
is  nothing  set  out  in  the  bill  of  exceptions 
to  this  opinion  of  the  court  to  show  the 
relevancy  of  the  said  record  as  evidence  in 
the  case,  except  the  record  itself;  and  there 
is  nothing  in  that  record  tending  to  show 
its  connection  with  the  cause  of  action  in 
this  case,  except  the  evidence  set  out  in  a 
bill  of  exceptions  taken  to  the  opinion  of 
the  court  overruling  a  motion  for  a  new 
trial;  some  of  which  evidence  tended  to 
show  that  the  slaves  had  been  sold  and 
conveyed  by  Jennings  to  Johnson  in  pay- 
ment or  security  of  the  account  on  which 
this  suit  was  brought,  and  two  bond  debts 
due  by  the  former  to  the  latter.  If  it  had 
appeared  in  this  record  that  the  bill  of  sale 
ItiBs  avoided  ifl  such  manner  or  for  such 
cause  as  entitled  Johnson  to  reclaim  the 
purchase  money  of  the  slaves,  or  to  claim 
payment  of  the  debt  intended  to  have  been 
satisfied  or  secured  by  the  bill  of  sale,  it 
would  then  have  been  admissible  in  the 
case,    and    would    have    bad    the    effect   of 
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repelling^  the  bar  of  the  statute  of  limita- 
tions. But  so  far  from  that,  it  appears  by 
the  record  that  the  slaves  were  recovered 
on  the  ground  of  fraud  in  obtaining  the 
execution  of  the  bill  of  sale.  The  evidence 
tended  to  prove  such  fraud ;  and  the  court 
having  instructed  the  jury,  on  the  motion 
of  the  defendant  in  that   case,  that  if 

10  they  believed  from  the  *evidence  that 
the  bill  of  sale   was  executed  without 

fraud,  the  title  to  said  slaves  was  thereby 
vested  in  the  defendant,  whether  the  pur- 
chase money  was  paid  or  not,  the  finding 
of  the  jury  against  the  defendant  was  an 
affirmance  that  the  bill  of  sale  had  been 
fraudulently  obtained.  The  record  was 
therefore  against,  and  not  in  favor  of,  the 
plaintiff  in  this  action,  and  she  cannot 
complain  of  any  error  in  the  opinion  of  the 
court  which  excluded  it. 

The  next  exception  was  to  the  opinion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  intrcSuction  by  the  defend- 
ant, as  evidence,  of  the  record  of  the  pro- 
ceedings in  a  suit  brought  at  the  same  time 
with  this  action,  by  the  same  plaintiff, 
against  the  same  defendant,  on  the  two 
bond  debts  above  mentioned ;  in  which  suit 
judgment  was  recovered  hy  the  plaintiff. 
The  defendant  in  that  case  claimed,  as  set- 
offs, the  damages  and  costs  recovered  in 
the  detinue  case ;  and  also  various  payments 
claimed  to  have  been  made  by  Jennings 
to  Johnson,  in  money,  services  rendered  as 
a  carpenter,  c^sh  received  in  rents,  and 
hires  of  negroes;  of  which  offsets,  accounts 
were  filed.  The  plaintiff,  on  the  other 
hand,  introduced  an  account  containing  all 
or  nearly  all  the  items  of  the  account  on 
which  this  action  was  brought,  and  offered 
to  prove  the  same  for  the  purpose  of  lessen- 
ing any  amount  which  the  defendant  might 
show  himself  entitled  to  as  offsets  to  the 
said  bonds ;  and  the  court,  notwithstanding 
that  the  defendant  objected,  among  other 
things,  that  the  account  was  barred  by  the 
act  of  limitations,  permitted  the  plaintiff 
to  give  evidence  of  said  account,  and  to 
rely  on  the  same  before  the  jury.  Evidence 
was  accordingly  introduced  tending  to  prove 
both  the  setoffs  and  the  counter  setoffs,  or 
some  of  them ;  and  the  jury  having  by  their 
verdict  disallowed  the  counter  setoffs,  at 
least  beyond  the  amount  of  any  payments 
claimed  to  have   been   made   by  Jen- 

11  nings  to   Johnson  *as   aforesaid,    the 
judgment  in  that  suit  was  evidence  in 

this,  that  the  claims  asserted  in  both,  and 
disallowed,  or  set  off  in  that,  were  not  due. 
The  next  and  last  exception  was  to  the 
opinion  of  the  court  refusing  to  instruct 
the  jury,  on  the  motion  of  the  plai^itiff, 
**that  if  from  the  evidence  adduced  in  the 
cause  (and  set  out  in  the  bill  of  exceptions) 
they  were  of  opinion  that  the  plaintiff 
conld  not,  by  any  lawful  impediment,  have 
brought  his  action,  or  waa  prevented  from 
bringing  his  action,  by  a  mode  of  payment 
which  afterwards  failed,  until  a  period 
within  five  years  next  preceding  the  com- 
mencement of  this  action,  then  the  statute 
of  limitations  did  not  apply,  and  the  plain- 


tiff  might    recover,    notwithstanding    the 
lapse  of  time.*' 

I  think  enough  has  been  already  said  to 
show  that  the  court  was  right  in  refusing 
to  give  this  instruction.  After  the  bill  of 
sale  and  record  in  the  detinue  suit  were  ex- 
cluded, there  was  no  foundation  for  it  in 
the  evidence.  Regarding  them  as  part  of 
the  evidence,  it  was  for  the  court  to  con- 
strue them,  and  they  showed  nothing  which 
could  have  suspended  the  action,  or  ought 
to  repel  the  bar  of  the  statute. 

Upon  the  whole,  we  see  no  error  in  the 
judgment,  and  are  for  affirming  it. 

Judgment  affirmed. 
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*Muire  v.  Falconer  &  al. 

April  Term,  1858,  Richmond. 
(Absent  Lbb,  J.) 


I.  Appellate  Practice- EttablUhment  of  PaMIc  Landing 
—Report  of  Viewer*— No  Motion  to  Quash  In  Lower 

Court.*— Upon  an  application  to  establish  a  public 
landing,  if  no  motion  has  been  made  in  tbe  County 
court  to  quash  the  report  of  the  viewers,  it  is  too 
late  to  object  to  it  in  the  appellate  court 
a.  Public  Landing— Establishment  of -Report  of  View- 
ers-Case at  Bar. -The  viewers  report,  that  a  public 
landing  at  the  place  viewed  would  be  of  very 
great  convenience  to  the  public,  as  a  list  of  per- 
sons, all  heads  of  families,  to  the  number  of  one 
hundred  and  twenty,  had  been  shown  to  them,  all 
of  whom,  as  well  as  many  others,  would  be  bene- 
fited by  the  proposed  landing.  Held:  It  was  no 
error  in  the  report  that  this  list  of  persons  was 
not  returned  with  the  report 

3.  Same— Same- Writ  of  Ad  Quod  Damnum  Awarded 
by  Benefited  Justices-Effect.— Two  of  the  persons 
on  this  list  were  Justices  of  the  peace  of  the 
county;  and  when  the  order  awarding  the  writ  of 
ad  Quod  damnum-wsLH  made,  they  were  on  the  bench ; 
and  one  of  them  was  on  the  bench  when  the  land- 
ing was  established.    This  was  no  legal  objection. 

4.  Same— Same— Notice  to  Owner  of  Land.— There  is  no 
time  fixed  by  the  statute  for  which  notice  shall  be 
given  to  a  party  upon  whose  land  a  public  landing 
is  sought  to  be  established.  If,  therefore,  the 
notice  is  served  upon  him  at  any  time  before  the 
end  of  the  return  day  of  the  notice,  it  is  sufficient 
in  law;  and  he  must  show  that  it  was  insufficient 
or  not  reasonable  notice. 

5.  Same— Same— Same -Waived.t— Such  person  hav- 
ing made  himself  a  party  In  the  cause,  and  taken 
an  appeal,  upon  which  all  the  proceedings  subse- 

*Appellate  Practice— Report  of  Viewers— No  notion  to 
Quash  in  Lower  Court.— See  the  proposition  laid 
down  in  the  first  headnote  approved  in  Mitchell  v. 
Thome.  21  Qratt  173.  See  also.  Bohn  v.  Sheppard,  4 
Munf.  403:  Lewis  v.  Washington,  5  0ratt  266. 

tNotlce  of  Suit-How  Waived. -In  Ballard  v.  Whit- 
lock,  18  Gratt  242.  the  court  said :  "The  defendants 
in  the  circuit  court,  by  appearing  (as  their  own  bill 
of  exceptions  shows  they  did)  in  opposition  to  the 
motion  to  set  aside  the  erroneous  Judgment  and 
quash  the  execution  upon  it.  without  making  any 
objection  to  that  motion  upon  the  ground  of  fail- 
ure to  give  them  notice  of  it.  must  be  held  to  have 
waived  the  notice,  and  cannot  now  be  heard  to 
make  the  objection.    Ayres  v.  Lewellin.  S  Leigh  600; 
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anent  to  the  report  of  the  viewers  were  anashed: 
and  it  "being  proved  that  after  the  cause  went  back 
he  was  served  with  notice,  and  he  having  appeared 
and  opposed  the  establishment  of  the  landing, 
without  objecting  to  the  sufficiency  of  the  notice, 
he  cannot  object  to  it  in  the  appellate  court 

6.  5ane— Same— Writ  of  Ad  Quod  Damnum— Return  of. 
—The  statute  does  not  require  the  writ  of  od  otuxi 
damnum  to  be  returned  to  the  next  court  after  it 
Is  awarded.  And  if  the  order  awarding  it  so  di- 
rects, the  direction  is  merely  directory  to  the  offi- 
cer, and  his  failure  to  make  the  return  within  the 
time  prescribed  will  not  affect  the  validity  of  the 
ioquest  iNroperly  taken. 

7.  Same— Snoie-Sane— Charge  to  Jury  of  Inquest.— A 
Jury  of  Inquest  upon  a  writ  of  cui  quod  damnum  to 

establish  a  public  landing^  is  charred  accord- 

13        inff  to  the  act  8  Rev.  Code,  *p.  288,  S  1&,  but  is 

not  charred  according  to  the  act  of  January 

80th,  1884,  Sess.  Acts  07.    This  is  not  error,   this 

provision  having  no  application  to  public  landings. 

8.  5ame — Same— Aasessment  of  Damages— Case  at  Bar. 
—The  application  is  to  establish  a  landing  at  a  cer- 
tain place,  which  is  in  fact  on  the  lands  of  two 
adjoining  proprietors ;  and  the  precise  locality  of 
the  dividing  line  between  them  is  a  matter  of  con- 
troversy between  them,  though  the  line  had  been 
previously  fixed  by  processloners.  The  land  be- 
ing open  and  unenclosed,  it  was  proper  for  the 
jury,  in  assessing  the  damages  to  each,  to  take  the 
line  fixed  by  the  processloners  as  the  true  line. 

9.  5ame— Same- 5ame— Same.— With  the  consent  of 
the  party  to  whom  the  damages  were  assessed, 
the  court  directed  that  the  damages  so  assessed  to 
him  should  be  withheld  until  the  dispute  about 
the  dividing  line  should  be  determined,  and  that 
the  damages  should  then  be  paid  to  the  party  to 
whom  it  appeared  the  land  belonged.  This  is  no 
error. 

lo  5ame— Same— Same— Conclusiveness  of  Inquest^— 
In  the  absence  of  evidence  clearly  showing  that 

Poling  V.  Johnson,  2  Rob.  R.  255;  PuUiam,  etc.,  v. 
Aler,  15  Gratt.  54:  Muire  v.  Falconer,  etc.,  10  Id.  12." 

See  also,  in  accord.  Cunningham  v.  Mitchell.  4 
Rand.  180;  Bernard  v.  Brewer,  2  Wash.  77;  foot-note  to 
Ballard  v.  WhiUock.  18  Gratt  285. 

^Assessment  of  Damages— Conclusiveness  of  inquest. 
—In  Supervisors  v.  Stout,  0  W.  Va.  706,  the  court  said : 
'*It  is  objected,  tbat  the  compensation  allowed  the 
defendant  is  grossly  inadequate.  There  is  nothing 
in  the  record  showing  that  to  be  so.  Therefore, 
upon  the  principle  in  Muire  v.  Falconer,  lo  Gratt.  18, 
'in  the  absence  of  evidence  clearly  showing  that  the 
damages  are  insafficient,  the  Inquest  taken  on  the 
ground  is  conclusive.'  *' 

Same- Benefits.— In  assessing  damages  in  condem- 
nation proceedings,  it  is  a  well-established  rule  in 
both  Virginia  and  West  Virginia  that  the  owner 
of  the  land  Is  entitled  to  receive  the  value  of  the 
land  taken,  without  reduction,  and  such  further 
damages  as  the  residue  of  his  tract  has  sustained 
less  the  epedal  but  not  general  benefits.  Mitchell  v. 
Thome,  21  Gratt  161,  and  foot-note-,  Blair  v.  City  of 
Charleston,  48  W.  Va.  82,  26  S.  £.  Rep.  841. 

But  as  to  what  are  general  benefits,  and  what  Is  to 
be  Included  in  the  term  "special  benefits"  there 
does  not  seem  to  be  complete  harmony  in  West 
Virginia. 

In  James  River,  etc.,  Co.  v.  Turner,  0  Leigh  818,  the 
assessors  were  required  to  pay  a  just  regard  to  the 
advantages  which  the  owner  of  the  land  would 


the  damages  assessed  are  insufficient  the  inquest 
taken  upon  the  ground  must  be  deemed  concln- 
sive  on  the  question. 

This  was  an  application  by  Falconer  and 
Hasktns  to  the  County  court  of  King-  A 
Queen,  for  the  establishment  of  a  public 
landing  at  Walkerton  in  that  county,  on 
the  Mattaponi  river.  The  appellant  Muire 
opposed  the  application;  but  the  County 
court  established  the  landing;  and  upon 
appeal  to  the  Circuit  court,  the  order  of  the 
County  court  was  affirmed.  Whereupon, 
Muire  applied  to  this  court  for  a  supersedeas, 
which  was  allowed.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  Judgfe 
Allen. 

The  cause  was  argued  orally  by  Griswold 
Sl  Claiborne  for  the  appellant,  and  theipe 
was  a  printed  argument  filed  for  the  appel- 
lees. 

ALLBN,  J.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  court  of  King  Sl 
Queen  county,  affirming  an  order  and  judg- 
ment of  the  County  court  establishing  a 
public  landing  on  the  lands  of  the  appel- 
lant, and  of  A.  S.  Sale. 

The  two  first  errors  assigned  in  the  peti- 
tion are  for  alleged  imperfections  in 
14  the  report  of  the  viewers.  No  ^motion 
to  set  aside  the  report  for  this  cause 
seems  to  have  been  made  in  the  County 
court.  At  the  final  hearing  of  the  cause  in 
the  County  court,  the  appellant  moved  to 
quash  the  petition,  for  errbrs  on  its  face, 
and  also  moved  to  quash  the  inquisition; 
but  does  not  appear  to  have  objected  to  the 
report  of  the  viewers.  Such  objection,  ac- 
cording to  the  case  of  Lewis  v.  Washington, 
5  Gtatt.  265,  should  have  been  made  in  the 

derive  from  the  improvement  for  the  use  of  which 
his  land  was  condemned.  It  was  held  that  the 
advantages  to  the  owner  which  should  be  taken  in 
consideration  by  the  assessors  were  such  advantages 
as  had  particularly  and  exclosively  affected  the 
particular  tract  or  parcel  of  land  whereof  the  por- 
tion was  condemned— not  advantages  of  a  general 
character,  which  might  be  derived  to  the  owner  in 
common  with  the  country  at  large  from  the  im- 
provement This  statement  of  the  rule  is  approved 
in  Mitchell  v.  Thome.  21  Oratt  170;  Railroad  Co.  v. 
Tyree,  7  W.  Va.  600,  and  Railroad  Co.  v.  Foreman,  ti 
W.  Va.  872.  And,  in  the  principal  case  also,  the 
holding  In  James  River,  etc.,  R.  Co.  v.  Turner  was 
cited  and  approved. 

Yet  in  Blair  v.  City  of  Charleston,  48  W.  Va.  71,  26 
S.  E.  Rep.  846,  the  court  said:  "Many  authorities 
tell  us  that  we  must  consider  as  general  benefits.— 
and  not  charged  against  the  owner,— not  only  bene- 
fits throughout  the  city  or  town,  but  also  bene- 
fits common  to  all  persons  along  the  line  of  the 
improvement.  Likely,  we  must  so  construe  Kana- 
wha Co.  V.  Turner,  0  Leigh  818,  and  Railroad  Co.  v. 
Foreman,  24  W.  Va.  602.  But  in  Muire  v.  Falconer,  so 
Oratt.  tJ,  the  opinion  says  the  jury  must  *show  a  Just 
regard  to  the  advantages  resulting  from  the  passing 
of  the  road  through  the  land,*  and  that  the  advan- 
tages to  be  excluded  are  those  'derived  to  the  owner 
in  common  with  the  county  at  large.'  thus  not  ex- 
cluding from  consideration   those  advantages  di- 
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Coant;   court,   bj    a   inott< 
the  report. 

But  tbe  objections,  if  taken  in  time, 
■hoald  have  been  overruled.  In  their  re- 
port, the  viewers  state  that  a  public  land- 
ing- at  Walkerton  would  be  a  verj  great 
convenience  to  the  public,  as  a  Hat  of  per- 
soos,  all  heads  of  families,  to  the  number 
of  one  hundred  and  twenty,  had  been  shown 
to  them,  all  of  whom,  as  well  as  many 
others,  would  be  benefited  by  the  proposed 
landing.  The  report  i«  objected  to,  first,  in 
not  returning  the  list  of  one  hundred  and 
twenty  names  shown  to  them,  to  enable  tbe 
appellant  to  object  to  any  of  them  being 
witnesses,  judges  or  jurors;  and  in  the 
second  place,  because  the  report  professes 
to  be  made,  not  upon  their  own  judgment 
and  upon  a  view  of  the  land,  but  upon  the 
list  of  names  so  exhibited  to  them. 

As  was  said  in  the  case  of  Lewi 
Washington,  ubi  supra,  the  authority  of  the 
County  courts  to  establish  public  roads  and 
landings,  is  a  branch  of  their  police  juris- 
diction, conferred  for  the  benefit,  arid  to  be 
exercised  at  the  common  expense  of  all  the 
citizens  of  the  county.  It  is  therefore  nec- 
essary aud  proper  that  the  court  should  look 
to  the  necessities  of  those  applying  for  the 
lauding,  how  far  it  may  be  productive  of 
convenience  or  inconvenience  to  the  public 
or  individuals,  and  whether,  in  view  of  all 
the  circumstances,  a  proper  case  is  made 
for  the  application  of  the  county  resources  to 
the  object.  To  aid  in  arriving  at  a  proper 
conclusion,  the  viewers  are  required  to 
IS  report  truly  and  •impartially  the  con- 
veniences and  inconveniences  which 
will  result,  as  well  to  individuals  as  the 
public,  if  such  landing  be  established.  It 
was  proper  that  the  viewers  should  enquire 
whether    the  public  convenience   would   be 


rccUr  conferred  od  property  xloagthe  line  or  the 
ImpTOTement:  leadlnv  us  to  Infer  ther  ourlit  to  be 
dedDcted  from  tbe  damaxcH.  So  Id  Mitchell  v. 
TbomtoQ.  31  Qratt.  ITV.  So  la  Kauawba  Co.  v. 
Tnroer.  S  Lclsh  ns,  tbe  words  'country  at  larse'  are 
luied.but  thecase seems  toeicladebeneatHlmmedl- 
alely  from  tbe  work,  sbared  by  altalonslt." 

In  tbls  case  (Blatr  r.  City  of  CbarlcBton)  the  court 
lield  that  If  property  iBenhanced  la  Talue  by  reason 
of  a  public  Improvement,  as  dlitluffulabed  from  the 
leneral  beneBtH  lo  tbe  wbole  commanlty  at  larse. 
It  19  specially  beaeflted,  and  la  to  be  ssaesaed  for  the 
•peclal  beneflta.  notwUbstandlns  every  other  piece 
of  property  apouornear  tbe  Improvement  may.  to 
a  irealer  or  less  extent,  be  likewise  specially  beae- 
Ited.  In  other  words,  that  It  la  not  only  sach  bene- 
flli  as  axe  special,  or  limited  to  the  partlcnlar  prop- 
erty, thereby  eicladlng  the  consideration  of  sacb 
beneats  as  are  common  to  otber  property  similarly 
dtnated.  but  It  Is  such  beneflts  as  tbat  the  particular 
property  is  by  tbe  Improvement  enhanced  In  value 
—that  Is,  specially  beaeflied-tbat  are  lo  be  con- 
sidered. That  if  a  piece  of  property  Is  enhanced  In 
Talne.  Its  eabancemeut  or,  In  otlier  words,  beneflts 
la  the  property,  caouot  be  said  to  be  commoo  to  any 
other  piece  of  property  specially  enhanced  In  value. 
inditls  thus  specially  beneBted  within  Itself,  and 
Irreapective  of  the  benedt  that  may  be  conferred 
by  tbe  improvement  upon  other  properties. 


promoted  by  the  eatablishment  of  tbe  land- 
ing; and  this  could  be  best  done,  by  ascer- 
taining what  number  of  individuals  would 
be  accommodated  by  it,  rather  than  by  rely- 
ing on  vague  generalities  as  to  its  being  a 
public  benefit.  But  the  lawdoesnot  require 
a  return  of  the  names  of  those  benefited  or 
accommodated,  either  where  a  list  is  madr^ 
out  by  the  viewers  themselves,  or  where  it 
is  shown  to  them  by  others;  and  it  was  not 

necessary  to  allude  to  it  in  th«ir  report. 
Nor  ia  there  any  foundation  for  the  objec- 
tion that  the  report  ia  not  based  on  their 
own  judgment  and  view.  They  report  ex- 
pressly, as  their  own  judgment  upon  th<.' 
view,  that  a  public  landing  at  Walkerton 
would  be  a  very  great  convenience  to  the 
public,  and  they  refer  to  this  list  of  one 
hundred  and  twenty  names,  as  well  aa 
many  others  not  on  the  list,  and  to  other 
facts  adverted  to  in  their  report,  as  the  cir- 
cumstances which  had  conducted  them  to 
that  conclusion. 

The  third  error  assigned  ia,  that  the  ap- 
pellant was  not  duly  summoned  to  show 
cause,  at  August  court  1S48,  against  the 
establishment  of  the  landing.  The  appel- 
lant, as  early  as  June  1S47,  was,  on  hiaown 
motion,  admitted  a  party  to  the  controversy, 
appealed  from  the  order  made  at  that  term 
to  establish  the  landing,  and  reversed  the 
order  in  the  Circuit  court.  That  court 
quashed  all  the  proceedings  subsequent  to 
the  return  of  the  report  of  the  viewers,  and 
remanded  the  cause.  When  returned  to  the 
County  court,  a  new  summons  issued. 
which  was  returned  "Copy  handed  to  Muire 
and  Sale."    The  return  is  without  date,  and 

t  is  objected  that  it  is  insufficient,  because 

t  does  not  appear    the   notice    was   reason- 
able.    It  is  conceded    that   the   act,    under 
which  this  proceeding  was   had,    pre- 

:6        scribes  *no   particular     time   for   the 
service  of  process.    The  act   regulat- 

ng  proceedings  in  civil  suits,  1  Rev.  Code 
506,  I  70.  permits  process  to  be  executed  at 
any  time  before  the  return  day  shall  have 
passed.  And  the  act  1  Rev.  Code  260,  |  76, 
directs  the  proceedings  in  tbe  County  courts 
to  conform,  as  nearly  as  may  be,  to  the 
proceedings  in  the  Circuit  courts.  The 
service  here  was  intended  to  give  notice  to 
the  party;  and  as  it  would  be  sufficient,  if 
executed  at  any  time  before  the  return  day 
had  passed,  the  service  must  be  deemed  rea- 
■onable,  unless  the  contrary  appears.  Here 
the  appellant  appeared  and  contested  the 
application  on  its  merits,  without  objecting 
to  the  return  on  the  summons.  In  the  case 
of  Bernard  v.  Brewer,  2  Wasb.  76,  the  act 
required  ten  days'  notice  of  the  motion 
for  the  writ  of  ad  quod  damnum;  and  all 
the  judges  were  of  opinion  that  a  defence, 
made  upon  the  merit?,  would  have  been  a 
iver  of  the  objection  of  want  of  notice. 
that  even  if  the  act  had  required  the 
amons  to  be  executed  a  certain  number 
of  days  before  the  return,  yet,  according  to 
this  authority,  as  he  did  appear,  which  was 
the  object  of  the  summons,  and  being  the 
ily  person  interested  in  the  fact  of  notice. 
id    as  he  did   not   object   to   the   want   of 
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notice,  he  must  be  considered  as  waiving' 
it.  Here  the  service  was  good  according  to 
law,  and  the  burden  was  on  him  to  show 
the  notice  was  insufficient  or  not  reason- 
able. 

I  think  there  is  nothing  in  this  objection. 
The  service  is  legal,  and  for  aught  the  rec- 
ord shows,  the  notice  was  sufficient.  It, 
therefore,  is  unnecessary  to  consider  the 
objection  taken  in  the  eighth  assignment  of 
errors,  which  was  to  the  hearing  the  evi- 
dence of  the  officer  to  prove  due  service  of 
the  summons.  The  appellant  was  not  in- 
jured by  it. 

There  is  nothing  in  the  fourth  error  as- 
signed. The  road  law  does  not  require  the 
writ  of  ad  quod  damnum  and  inquest 
to  be  returned  to  the  next  court.     The 

17  *provision  of  the   act,    2   Rev.    Code, 
234,  {  2,    is,    that   the   inquest,    with 

the  writ,  shall  be  returned  to  the  court. 
The  writ  in  this  case  did  require  a  return  to 
the  next  court ;  but  that  is  merely  directory 
to  the  officer,  and  his  failure  to  make  the 
return  within  the  time  prescribed  would 
not  affect  the  validity  of  an  inquest  properly 
taken. 

It  is  further  objected,  that  the  inquest 
was  not  properly  charged.  The  15th  section 
of  the  act  concerning  public  roads,  &c.,  2 
Rev.  Code,  238,  provides,  that  the  same 
proceedings  shall  be  had  upon  an  appli- 
cation for  the  establishment  of  a  land- 
ing as  in  applications  for  the  opening 
or  alteration  of  roads.  The  writ  was 
sued  out  and  the  sheriff  required  to 
charge  the  jury  according  to  the  direc- 
tions of  this  law.  By  the  act  of  Jan- 
uary 30th,  1834,  Sess.  Acts,  97,  it  is 
provided,  that  whenever  a  jury  of  inquest 
is  impaneled  according  to  the  directions 
of  the  2d  section  of  the  act  of  1819,  concern- 
ing public  roads,  and  for  the  establishing 
of  public  landings,  the  sheriff  shall,  in 
addition  to  the  charge  prescribed  by  the 
said  section,  charge  the  jury  to  combine, 
with  the  estimate  of  the  damages  to  be 
occasioned  by  the  opening  of  the  road,  a 
just  regard  to  the  advantages  which  the 
proprietors  or  tenants  will  derive  from  the 
passing  of  the  same  through  their  lands. 
Though  the  first  clause  directs  that  when- 
ever a  jury  is  impaneled,  under  the  2d 
section  of  the  act  of  1819,  the  additional 
charge  therein  prescribed  shall  be  given, 
the  subsequent  provision,  prescribing  the 
charge,  shows  that  the  charge  was  confined 
to  road  cases.  The  jury  is  to  combine, 
with  the  estimate  of  the  damages  occasioned 
by  the  opening  of  the  road,  a  just  regard  to 
the  advantages  resulting  from  the  passing 
of  the  road  through  the  land;  a  charge 
totally  inapplicable  to  the  case  of  a  land- 
ing, according  to  the  letter  of  the  law.  Nor 
does    it  come  within  the  spirit  of  the 

18  act.     It  was  held  in  *the  case    of  the 
Jas.  River  and  Ka.  Co.  v.  Turner,  9 

Leigh  313,  under  a  similar  provision  in 
respect  to  lands  condemned  for  the  use  of 
the  canal,  that  the  advantages  thereby 
contemplated  are  such  as  particularly  and 
peculiarly  affect  the  particular  tract  of  land 


a  portion  Whereof  is  condemned,  and  not 
advantages  of  a  general  nature,  which 
may  be  derived  to  the  owner  in  common 
with  the  county  at  large. 

A  landing  merely  lays  open  to  the  public 
use  a  portion  of  the  property  of  an  individ- 
ual. Nothing-  is  done  thereby  to  improve 
the  residue  of  the  particular  tract,  or  to 
give  to  it  advantages  which  it  did  not  pos- 
sess before.  Its  relative  position,  with  re- 
gard to  the  navigable  stream,  is  not  thereby 
altered,  and  the  public  is  merely  let  in  to 
participate  in  the  advantages  theretofore 
enjoyed  by  the  owner.  There  would  seem, 
therefore,  to  be  no  good  reason  for  embrac- 
ing the  case  of  a  landing  in  the  charf^e  re- 
quired by  the  act  of  January  30,  1834.  So 
that  this  additional  charge  to  the  jury  is 
neither  required  by  the  words  or  the  spirit 
of  the  act,  upon  an  application  to  establish 
a  landing. 

The  sixth  error  assig-ned  is,  that  the  jury 
have  undertaken  to  run  a  dividing  line 
between  the  appellant  and  Sale,  and  to  de- 
cide which  was  Sale's  and  which  the  ap- 
pellant's land,  when  the  same,  as  appears 
by  the  record,  was  in  dispute  between 
them. 

It  appears  from  the  order  of  the  court 
establishing  the  landing,  that  the  appel- 
lant claimed  title  to  the  land  for  which 
damages  were  assessed  to  A.  G.  Sale,  and 
by  the  consent  of  Sale,  it  was  ordered,  that 
the  damages  so  assessed  to  Sale  should  be 
withheld  from  him  until  it  should  be  deter- 
mined, in  any  manner  between  Sale  and 
the  appellant,  to  whom  the  land  in  dispute 
really  belonged;  and  then  that  thedamag^es 
assessed  should  be  paid  to  the  party  enti- 
tled to  the  land. 

From  some  exhibits  filed  in  the 
19  papers,  it  seems  that  *there  was  a  dis- 
pute between  the  appellant  and  Bay- 
lor Temple,  under  whom  Sale  claimed,  as 
to  the  true  position  of  the  line  between 
them.  In  1840,  the  processioners  reported 
the  fact  of  the  dispute  and  the  conflicting- 
pretensions  of  the  parties,  and  the  surveyor, 
with  a  jury,  was  ordered  to  lay  out  the 
bounds  in  dispute.  The  jury  so  impaneled 
decided  the  controversy  against  the  appel- 
lant. What  shape  the  controversy  thereafter 
assumed,  does  not  appear  by  the  record. 
The  viewers  reported  that  the  land  lies 
between  the  main  road  and  the  river  Matta- 
poni,  open  and  unenclosed;  and  the  plat 
returned  with  the  inquest  shows  it  to  be  a 
small  triangle  between  the  river  and  two 
roads  branching  from  a  common  stem,  and 
running,  one  to  Sale's  wharf,  the  other  to 
a  store-house  of  the  appellant.  There  being^ 
no  actual  occupancy  of  the  land,  and  each 
party  claiming  to  be  the  proprietor,  the 
viewers  and  the  jury  could  only  treat  each 
as  the  proprietor  up  to  the  line  so  estab- 
lished by  the  jury,  under  the  previous  order 
of  the  court.  The  effect  of  the  survey  re- 
turned with  the  inquest  in  this  case,  was 
not  to  determine  the  right,  but  to  ascertain 
the  quantit3'  of  land  on  each  side  of  the 
disputed  line,  so  as  to  assess  the  damag^es 
properly.     They  could  not  have  pursued  any 
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other  course.  The  controversy  between  the 
coterminous  landholders  could  not  deprive 
the  community  of  the  right  to  condemn  the 
land  for  a  public  landing.  The  land  lying 
open  or  unenclosed,  the  jury  and  the  viewers 
treated  each  as  in  possession  up  to  the  line 
as  surveyed  on  the  former  occasion ;  and  the 
law,  in  the  absence  of  any  actual  possession, 
would  consider  him  in  possession  who  had 
the  right.  In  running  the  line  to  ascertain 
the  quantity,  it  passed  through  the  edge  of 
a  small  pen  enclosed  by  one  of  the  servants 
of  the  appellant.  An  inspection  of  the  plat 
shows  it  to  have  been  so  near  the  line  as 
not   to   affect  the  question  of  posses- 

20  sion.     The  inference  would  *rather  be, 
that  the  line  was  recognized,  and  the 

enclosure  made  with  reference  to  it,  but 
accidentally  crossed  it  a  few  feet.  I  think 
the  jury,  under  the  circumstances,  did  right 
in  assessing  the  damages  to  each  of  the 
apparent  owners  up  to  the  disputed  line, 
leaving  the  subject  of  boundary  and  claim 
to  the  damages  to  be  litigated  between  the 
parties  themselves. 

Nor  is  there  anything  in  the  seventh  as- 
signment of  errors,  objecting  to  so  much  of 
the  order  as  withheld  payment  of  the  dam- 
ages assessed  to  Sale  until  the  dispute  about 
the  boundary  should  be  determined,  and 
directing  that  the  damages  should  be  paid 
to  the  party  to  whom  it  appeared  the  land 
belonged.  Being  made  with  the  consent 
of  Sale,  he  cannot  and  does  not  object ;  and 
the  reservation  was  made  for  the  benefit  of 
the  appellant,  upon  his  claim  of  title.  The 
law,  directing  the  levy  for  such  damages 
to  be  made  at  the  next  court,  is  directory ; 
and  the  omission  to  do  so  would  not  deprive 
the  party  of  his  right  to  them.  In  this 
case,  there  can  be  no  doubt  the  court  would 
be  bound  to  levy  for  the  damages  whenever 
the  appellant  shows  that  he  is  entitled  to 
them. 

The  last  error  assigned  is  that  the  dam- 
ages are  too  small.  The  land  condemned, 
and  for  which  damages  were  assessed  to 
the  appellant,  contains  two  roods  and 
thirty -one  poles,  a  portion  of  it  covered  by 
water  at  every  rise  of  the  tide,  and  the  res- 
idue for  the  most  part  a  barren  sand  bank, 
and  worthless  for  purposes  of  cultivation, 
detached  from  the  main  body  of  the  ap- 
pellant's land  by  a  public  road,  but  not 
separated  from  his  wharf  and  granary. 
It  is  manifest,  therefore,  the  land  is  in- 
trinsically of  little  value,  and  that  the 
jury,  in  assessing  the  damages,  have  had 
regard  to  considerations  connected  with  its 
position  on  a  navigable  stream,  where 
there  was  a  public  road  leading  to  a  ferry. 
The  appellant  had  examined  witnesses  to 
prove,  that  if  the  public  had  no  means 

21  of  access  to  the  river  except  *through 
his    wharf  and   granary,    and   should 

pay  him  a  fair  and  reasonable  compensa- 
tion for  the  privilege,  it  would  be  a  source 
of  profit ;  but  the  evidence  shows  that  the 
farmers  had  not  been  in  the  habit,  for  some 
years  past,  of  storing  their  grain  with  the 
appellant,  but  have  been  in  the  habit,  lat- 
terly, of  delivering  their  grain  at  the  wharf 


and  granary  of  Sale,  not  far  from  the  wharf 
and  granary  of  the  appellant.  Another 
witness  supposes  the  landing  would  dimin- 
ish the  value  of  the  appellant's  property 
one-third.  This  testimony  is  too  vague  and 
indefinite  to  enable  an  appellate  tribunal  to 
say  that  the  estimate  of  the  inquest  was  too 
low.  The  public  had  access  to  the  river  at 
the  wharf  and  granary  of  Sale ;  so  that  the 
opinion  that  the  wharf  and  granary  of  the 
appellant  might  be  a  source  of  profit,  if 
the  public  could  be  accommodated  at  no  other 
place,  is  entitled  to  but  little  weight;  and 
it  does  not  appear  to  what  other  property 
of  the  appellant  the  witness  alluded,  who 
supposed  that  it  would  be  diminished  one- 
third  in  value  by  the  proposed  landing ;  nor 
does  he  say  what  is  the  value  of  the  prop- 
erty which  would  be  so  diminished  in  value. 
The  evidence  in  the  record  does  not  show 
that  the  damages  assessed  were  insufficient ; 
and  in  the  absence  of  such  proof,  the  in- 
quest taken  upon  the  ground  must  be  deemed 
conclusive. 

After  the  order  and  judgment  of  the 
County  court  establishing  the  landing,  the 
appellant  appealed  to  the  Circuit  court;  and 
the  appeal  being  on  the  facts  as  well  as  the 
law,  new  testimony,  not  in  the  record,  was 
offered  at  the  trial  in  the  Circuit  court. 
Amongst  other  things,  the  appellant  proved 
that  the  names  of  Fleet  and  Ryland  were 
on  the  list  of  persons  shown  to  the  viewers, 
and  who  the  viewers  supposed  would  be 
benefited  by  the  proposed  landing.  That 
Fleet  and  Ryland  were  justices  of  the  peace, 
and  both  were  on  the  bench,  and  members 
of  the  court  at  the  August  term  1848,  when 
the  order  to  award  the  writ  of  ad 
22  *quod  damnum  was  entered;  and 
that  Ryland  was  a  member  of  the 
County  court  at  the  October  term,  when  the 
landing  was  established. 

Without  stopping  to  enquire  whether  it 
would  be  regular  to  object  in  this  mode  to 
the  competency  of  the  justices  who  com- 
posed the  court,  it  is  sufficient  to  say  that 
the  evidence  shows  no  legal  disqualifica- 
tion. The  fact  that  the  viewers  supposed 
that  they,  with  other  members  of  the  com- 
munity, would  be  benefited  by  the  landing, 
does  not  show  any  direct  interest  in  the 
controversy.  Every  individual  who  uses  a 
public  road,  landing  or  other  improvement, 
may,  in  some  sense,  be  said  to  be  benefited 
by  it;  but  such  conjectural  benefit  does  not 
constitute  an  interest  in  the  controversy 
which  would  disqualify  a  juror,  and  much 
less  the  court.  In  regard  to  the  latter,  it  is 
in  the  power  of  the  party  to  preserve  on 
the  record  every  decision  made  against  him ; 
and  if  erroneous  in  law  or  fact,  the  error 
can  be  corrected  in  an  appellate  tribunal. 
In  the  present  case,  no  suggestion  seems 
to  have  been  made  in  the  County  court,  that 
any  member  of  the  court  had  an  interest  in 
the  controversy.  The  appellant  excepted 
to  the  decision  of  the  County  court,  and 
spread  the  facts  on  the  record ;  and  in  the 
Circuit  court  the  case  was  heard  upon  the 
record  and  proceedings  of  the  County  court, 
together  with  the  viva  voce  testimony  then 
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offered.  If  upon  such  hearing  it  appeared 
that  the  proceedings  were  regular,  and  that 
the  facts  entitled  the  petitioners  to  an  order 
establishing  the  landing,  the  judgment  of 
the  County  court  in  their  favor  was  prop- 
erly affirmed.  I  think  the  judgment  of  the 
Circuit  court  was  right,  and  should  be 
affirmed  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Judgment  affirmed. 


23         *Bank  of  Washington  v.  Hupp. 

April  Term.  1868,  Rlchinoiid. 
(Absent  AiiLBN  and  Samubls,  Js.*) 

I.  Deeds  of  Trust— Mortgsffes—Profltet—Csje  St  Bar.— 

A  executed  a  deed  of  trust  on  real  and  personal 
property,  to  secure  the  purchase  money;  of  which 
purchase  money  he  paid  a  part,  and  the  amount 
still  due  was  anascertalned,  and  a  matter  of  doubt 
He  executed  a  second  deed  of  trust  upon  the  same 
property  to  secure  a  larre  bond  to  S,  the  consid- 
eration of  which  was  in  part  a  previously  existing 
bona  fide  debt,  in  part  debts  which  S  had  assumed 
or  was  to  assume  for  A,  and  a  part  was  usurious. 
A  afterwards  executed  a  mortraffe  on  the  same 
property  to  H.  to  secure  a  debt  due  to  him,  and  to 

*JUDOB  ALLBN  was  related  to  some  of  the  parties, 
and  Judos  Samyxkls  had  been  counsel  in  the  cause. 

tDceds  of  Trust— Mortssgw—Riffht  to  Rents  and 
Profits.— In  Stout  ▼.  Philippl,  etc.,  Co.,  41  W.  Va.  84A, 
S8  S.  E.  Rep.  671,  it  was  said:  'If  a  mortgagor  or 
ffrantor  in  a  trust  deed  or  judgment  debtor  is  iu 
possession  pending  suit  to  sell  the  land,  he  is  not 
chargeable  with  rent:  and  if  the  creditors  are 
doubtful  of  the  adequacy  of  their  security,  and  want 
the  benefits  of  profits  until  a  sale  can  be  had,  they 
must  get  an  order  of  sequestration,  commonly  ac- 
complished by  appointment  of  a  receiver.  Clarke 
v.  CurUs,  1  GratL  880;  Cbilds  v.  Hurd,  82  W.  Va.  06,  9 
S.  E.  Rep.  808;  Bank  v.  Hupp,  10  Oratt.  93.  In  the  last 
case.  JxnxsB  Moncubb  said  he  thought  this  principle 
more  applicable  to  deeds  of  trust  than  to  mort- 
gages." Again,  in  Frayser  v.  R.  ft  A.  R.  Ck>.,  81  Va. 
801,  the  court  said:  "The  law  is  now  well  settled  that 
until  possession  of  the  mortgaged  property  is  taken 
by  the  mortgagee,  or  a  proper  Judicial  authority, 
the  mortgagor  is  entitled  to  the  profits.  When  pos- 
session is  thus  taken  the  mortgagee  becomes 
entitled  to  the  profits,  but  only  to  such  as  thereafter 
accrue.  1  Jones  on  Mortgages  (8d  Ed.)  sec.  870: 
Williamson's  Adm'r  v.  W.  C  V.  M.  &  Q.  S.  R.  R.  Co., 
88  Oratt.  684:  Glbert  v.  Same.  Id.  646.** 

See  also.  1  Min.  Inst.  (4th  Ed.)  004.  And  see  gen- 
erally, monographic  note  on  "Deeds  of  Trust,*'  and 
monographic  note  on  "Mortgages." 

Appointment  of  Receiver.— in  Brlstow  v.  Rome 
Building  Co..  01  Va.  27,  20  S.  £.  Rep.  046.  it  was  said: 
"The  right  to  have  a  receiver  appointed  to  hold 
rents  to  supply  any  deficiency  which  may  exist  after 
sale  is  made,  when  the  debtor  who  is  personally 
liable  for  the  deficiency  is  insolvent,  and  in  this  way 
obtain  a  specific  lien  upon  the  rents  to  pay  such 
deficiency,  is  supported  by  the  highest  authority. 
Clarke  v.  Curtis,  I  Oratt  280;  Beverley  v.  Brooke 
et  ale.,  and  Beverley  v.  Scott  et  ale.,  4  Oratt  187:  Bank 
of  Waehington  v.  Hupp,  10  Oratt.  28,  41.*' 


indemnify  him  as  his  surety :  and  by  this  mortgage 
H  was  authorized  and  did  take  possession  of  the 
property,  and  use  the  same  for  the  purpose  of 
applying  the  annual  profits  to  the  payment  of  Ui 
debts  and  those  for  which  he  was  surety.  The 
trustees  in  the  second  deed  having  advertised  the 
property  for  sale,  A  and  H  filed  a  bill  to  enjoin 
the  sale  on  the  ground  that  the  debt  was  asurlom, 
until  the  question  of  usury  could  be  tried  at  law. 
It  was  held  that  though  the  bond  was  nsurioos. 
the  deed  of  trust  should  be  a  valid  security  for  so 
much  of  the  bond  as  was  bonajtde,  and  that  the 
property  should  be  sold  to  pay  this  amount  and 
what  was  due  on  the  first  deed  of  trust  The  ac- 
counts were  taken  and  the  property  sold,  and  the 
proceeds  of  the  sale  were  not  sufficient  to  pay  the 
amount  due  on  the  first  and  second  deed.  Bsld: 
That  H  was  not  liable  to  aixount  to  S.  the  creditor 
in  the  second  deed,  for  the  profits  he  had  made 
pending  the  proceedings  in  the  cause. 

a.  SsnM—SsoM— Same— SsBM.— Though  by  the  tenu 
of  the  mortgage  to  H,  he  had  a  discretion  to  apply 
the  profits  to  pay  his  own  debt  and  those  for  whidi 
he  was  surety,  or  to  the  debt  of  S,  he  was  not 
bound  to  apply  any  part  of  these  profits  to  the 
debts  of  S.  And  if  this  were  more  doubtf  al,  the 
holders  of  that  debt  having  claimed  not  under 
this  deed  but  against  it  they  cannot  complain 
that  no  part  of  these  profits  have  been  decreed 
to  them. 

This  is  the  sequel  of  the  case  of  the  Bank 
of  Washing^ton  v.  Arthur  A  als.,  3 
24  Gratt.  173.  When  the  cause  *went 
back  to  the  Circuit  cottrt.  Hupp  and 
Machir,  in  November  1846,  filed  an  amended 
bill,  in  which  thej  charged  that  Steenbergen 
did  not  pay  the  debts  of  Arthur  to  the 
amount  he  had  undertaken  to  pay,  and  that 
he  retained  in  his  hands  the  sum  of  ten 
thousand  dollars  to  meet  the  balance  that 
was  due  on  a  deed  of  trust  previously  given 
by  Arthur  to  secure  a  large  debt  due  to  the 
heirs  of  John  Arthur,  for  the  purchase 
money  of  the  real  estate  embraced  in  the 
deed  executed  to  secure  him.  That  thej 
were  not  advised  what  amount  was  paid  bj 
Arthur  on  account  of  this  debt  due  to  the 
heirs  of  John  Arthur,  but  they  believed 
that  large  payments  had  been  made,  and 
that  the  debt  was  nearly  if  not  entirely  dis- 
charged ;  yet  that  the  deed  stood  upon  the 
record  in  nowise  released ;  and  the  balance, 
if  any  due  thereon,  was  unascertained. 

They  charged  further,  that  James  S. 
Arthur  put  his  property,  which  was  em- 
braced in  these  deeds,  into  the  hands  of  the 
complainant  Hupp,  to  be  held  and  used  by 
him  for  the  purpose  of  making  profits  there- 
from, which  profits  were  to  be  applied  to 
discharge  the  debts  which  Arthur  owed  to 
Hupp,  and  also  the  debts  of  Arthur,  for 
which  Hupp  was  bound,  as  would  appear  bj 
reference  to  a  mortgage  executed  by  Arthur, 
which  was  filed  as  an  exhibit.  That  Hnpp, 
under  the  provisions  of  this  deed  of  mort- 
gage, took  the  property  into  his  possessioot 
and  had  continually  since  held  it  for  the 
purposes  above  stated,  and  had  made  profits 
therefrom,  by  manufacturing  iron,  milling 
and  farming ;  but  the  amount  he  was  unable 
to  ascertain. 
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After  making*  the  necessary,  parties,  they 
asked  that  the  amount  due  on  the  deeds  of 
trust  g'iven  by  Arthur  mig^ht  be  ascertained, 
and  that  the  trust  property  might  be  sold 
and  applied  to  the  satisfaction  of  such  of 
the  liens  as  were  valid,  according  to  their 
priorities. 
The  deed  executed  to  secure  the  debt  due 
to  the  heirs  of  John  Arthur  was  iiled 
25  as  an  exhibit,  and  is  *dated  Septem- 
ber 17th,  1833.  The  bonds  secured 
were  executed  to  David  Crawford  and  Philip 
Williams,  jr.,  the  commissioners  who  had 
sold  the  property,  the  price  of  which  was 
twenty-nine  thousand  seven  hundred  and 
twenty-two  dollars  thirty-four  cents. 

The  mortg^ag^e  to  Hupp  bears  date  the  4th 
of  September  1839,  and  provides   that  Hupp 
may    take    possession   of  the  property  and 
carry  on  the  manufactory  of   iron,  the  mill 
and    farm,    and  use  the   property  conveyed 
for    that   purpose,   applying    the  profits  to 
the    liquidation   of    the   debts   due   to  said 
Hnpp,  or  to  such  debts  as  he  may  be  or  has 
become    security   for,  or  to  the  debt  due  to 
said    John   B.  Steenbergen ;  or  if  the  said 
Hupp    shall   think  best  to  do  so,  to  sell  the 
said  property,  real  and  personal,  upon  such 
terms    as   he  shall  think  most  beneficial  to 
the  creditors,  and  apply  the  proceeds  to  the 
liquidation   of  said   debts.     But  if  Arthur 
paid    the  debt  due   to   Hupp  and  the  debts 
for    which  Hupp  was  or  should  become  the 
security  of  Arthur,  then  the  deed  to  be  void. 
Williams  answered  the  bill,  showing  how 
much  of  the  purchase  money  of  the  property 
sold  by  himself  and  Crawford  had  been  paid 
to  them ;  and  stating  that  James  S.  Arthur 
insisted    in    his   life   time,   that  by  paying 
the    debts  of  John  Arthur's  estate,  and  by 
advances  made  to  the  children,  he  had  paid 
a  large  portion  of  the   balance   of  his  debt. 
In  May  1847,    the   Bank   of   Washington 
filed  a  cross  bill  in  the  cause.     After  setting 
out  the  decree  of  the   Court  of  appeals,  and 
the  filing  of  the  amended  bill,  and  the  facts 
therein    stated,    from  circumstances  which 
they  state,   and  information,   they  charge 
that  the  amount  due  to  John  Arthur's  heirs 
has    been    paid.     They    say    it   is  probable 
that    the    trust    property    will    not  sell  for 
enough  to  pay  the  debt  due   to   the  bank ; 
and  as  Hupp   admits   in   both  his  original 
and    amended    bill,    that     he     has     been, 
from  the   time    of   the   institution  of 
26        *this  suit,  in   possession  of  the  prop- 
erty   under   James    8.    Arthur,    and 
accountable    for   rents   and  profits;  and  as 
Arthur  and  himself,  by  their  bill  of  injunc- 
tion in  March  1841,  prevented   a   sale    then 
about  to  take  place  under  the  complainant's 
deed  of  trust,  that  from   that  time  at  least, 
the    bank   has  a  just  claim  upon  Hupp  for 
an  account  of  said  rents  and  profits,  to  sub- 
ject the  same  to   the    payment   of   the  debt 
due  to  the  bank,  or  any  balance  of  said  debt 
which  may  remain   after  applying   the  net 
proceeds   of  the  sale  of  the  property  itself. 
And  making  Hupp,    Machir,    the    adminis- 
trator  of   James    S.    Arthur,    the   heirs  of 
John    Arthur   and    others   defendants,    the 
prayer  of  the   bill    is   that   a  commissioner 


may  be  directed  to  state  and  report: 
1st.  An  account  of  what  is  due,  if  anything, 
and  to  whom,  under  the  deed  of  trust  ex- 
ecuted by  James  8.  Arthur  to  secure  the 
purchase  money  of  the  property  sold  by 
Crawford  and  Williams  as  commissioners. 
2d.  An  account  of  what  is  due  upon  the 
bond  and  deed  of  trust  held  by  the  bank. 
3d.  An  account  of  the  rents  and  profits  of 
the  property  since  it  has  been  in  the  hands 
of  Hupp,  or  since  the  injunction  was  ob- 
tained, or  from  such  time  as  the  court  may 
think  proper.  That  in  the  mean  time  a 
receiver  may  be  appointed ;  and  as  soon  as 
the  two  accounts  first  mentioned  are  re- 
ported and  approved,  that  the  property  may 
be  sold,  and  the  complainant's  debt  be  paid 
out  of  the  proceeds  of  sale,  and  if  necessary, 
out  of  the  rents  and  profits. 

The  heirs  of  John  Arthur  answered  the 
cross  bill,  denying  that  they  had  been  paid 
by  James  S.  Arthur,  or  that  he  had  paid 
debts  of  John  Arthur.  Hupp  also  answered, 
admitting  that  he  had  held  the  property  of 
Arthur  for  the  purpose  of  paying  the  debt 
due  to  him,  and  the  debts  for  which  he  was 
bound  as  Arthur's  security;  but  denying 
that  he  was  liable  to  the  bank  for  the  rents 
and  profits  he  had  received. 

In  September  1847,  the  court  ap- 
27  pointed  a  commissioner  *''to  rent  out 
the  property.  In  April  1848,  commis- 
sioners were  appointed  to  state  and  report 
the  accounts  prayed  for  in  the  cross  bill. 
In  September  1849,  commissioners  were 
appointed  to  sell  the  property.  The  com- 
missioners appointed  to  settle  the  accounts 
made  their  report,  ascertaining  the  amount 
due  to  the  Bank  of  Washington,  upon  the 
principles  of  the  decree  of  the  Court  of  ap- 
peals, to  be  on  the  31st  of  December  1849, 
thirty-six  thousand  dollars  and  four  cents, 
of  which  there  was  of  principal  twenty-four 
thousand  one  hundred  and  forty-two  dollars 
seventy-nine  cents.  That  there  was  due  at 
the  same  date  to  the  heirs  of  John  Arthur, 
the  sum  of  eleven  thousand  four  hundred 
and  sixty-nine  dollars  fifty-four  cents,  of 
which  ten  thousand  and  forty-seven  dollars 
seventy-eight  cents  was  principal ;  and  that 
the  annual  value  of  the  property  from  the 
30th  of  April  1841,  the  day  when  the  sale 
was  advertised  to  take  place,  which  was 
enjoined  by  the  plaintiffs  in  the  original 
bill,  to  the  1st  of  Januar3'^  1848,  when  the 
commissioner  appointed  by  the  court  took 
it  into  his  possession,  amounted  to  sixteen 
thousand  one  hundred  and  sixty-one  dollars 
forty-eight  cents. 

The  cause  came  on  to  be  heard  in  April 
1850,  when  it  appearing  from  the  report  of 
the  commissioners  appointed  to  sell  the 
property,  that  the  proceeds  of  sale  with  the 
rents  in  the  hands  of  the  receiver  were  not 
sufficient  to  satisfy  the  debt  due  to  the  heirs 
of  John  Arthur  and  that  due  to  the  Bank  of 
Washington,  the  court  made  a  decree,  di- 
recting payment  to  the  heirs  of  the  sums 
respectively  due  them ;  and  that  the  balance 
of  the  fund  should  be  paid  to  the  bank ;  and 
holding-  that  Hupp  was  not  liable  to  the 
bank  for  the  rents   and   profits  of  the  prop- 
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erty  whilst  it  was   in    his    possession,    dis- 
missed so  much  of  the   cross  bill  as  soug'ht 
to   subject   him  for  these  rents  and  profits, 
with  costs  to  the  complainants  in  the 

28  orig'inal  and  amended  bill  ^against 
Steenbergen  and  the  Bank  of  Wash- 
ington. Whereupon,  the  Bank  of  Washing- 
ton applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Robinson  and  G.  N.  Johnson,  for  the  ap- 
pellant. 
Patton  and  Cooke,  for  the  appellee. 

L/BK,  J*  In  1  Coote  on  Mortgages,  p. 
332,  the  general  doctrine  is  stated,  that  a 
mortgagor  in  possession  is  not  bound  to 
account  for  rents  and  profits  to  the  mort- 
gagee. He  refers  to  the  case  of  Colman  v. 
The  Duke  of  St.  Albans,  3  Ves.  R.  25.  That 
case  simply  establishes  that  where  the  debt 
is  due,  and  the  mortgagee  does  no  act  to 
appropriate  the  rents  to  his  debt,  but  per- 
mits the  mortgagor  to  remain  in  possession, 
and  to  receive  the  rents  and  apply  them  as 
he  thinks  proper,  he  cannot  call  the  mort- 
gagor to  account  for  what  he  may  so  have 
received.  But  it  is  undoubtedly  true,  that 
the  mortgage  subject  and  all  its  profits  are 
or  may  be  rendered  liable  for  the  debt 
secured  by  the  mortgage.  1  Coote  on  Mortg. 
325.  Whilst  the  mortgagor  remains  in  pos- 
session of  the  estate,  he  holds  it  by  a  frail 
and  precarious  tenure,  which,  in  Beverley 
V.  Brooke,  4  Gratt.  187,  209,  was  compared 
to  that  of  a  tenant  at  will ;  and  like  such 
a  tenancy,  it  may  be  determined  by  any 
manifestation  of  the  will  of  either  party. 
Slight  acts  will  be  deemed  sufficient  to 
manifest  that  intention ;  and  the  right  of 
a  mortgagor  to  take  the  profits  without 
account  depending  upon  the  will  of  the 
mortgagee,  ceases  whenever  a  manifesta- 
tion of  the  mortgagee's  intention  to  deter- 
mine it  is  made.  In  the  case  of  a  formal 
lease,  the  mortgagee  may  entitle  himself 
to  receive  the  rents  by  notice  to  the  tenant,' 
and  all  the  profits  not  theretofore  received 
by  the  mortgfagor  will  be  held  to  be  appro- 
priated by  the  mortgage  debt.  Drummond 
V.  The  Duke  of  St.  Albans,  5  Ves.  R. 
433;  Pope    v.    Bi^gs,    17   Eng.  C.  L. 

29  *R.    368.     Now,    it  seems  to  me  that 
Hupp  can  stand  on  no  better  footing 

than  the  mortgagor  himself,  or  a  tenant 
under  him,  and  that  his  possession  must  be 
regarded  as  subject  to  the  same  rules  and 
principles  which  will  apply  to  theirs.  If 
the  prior  mortgagee  hold  the  legal  title,  he 
may  treat  a  party  in  possession  under  the 
mortgagor  as  a  trespasser,  and  after  a 
recovery  in  ejectment,  may  hold  him  liable 
for  rents  and  profits.  But  as  he  may  thus 
secure  them  by  a  proceeding  at  law,  a  court 
of  equity  will  not  give  relief  as  to  rents 
and  profits  which  he  may  permit  the  party 
in  possession  to  receive  and  dispose  of  with- 
out resorting  to  his  legal  remedy:  So  that 
he  cannot  come  into  equity  to  have  a  re- 
ceiver appointed.  But  the  case  of  a  second 
mortgagee,  who  has  not  the  legal  title,  is 
different.  If  the  first  mortgagee  be  not  in 
possession,    he   may    have    a    receiver   ap- 1 


pointed,  though  of  course  without  prejudice 
to  the  right  of  the   first   mortgagee  to  take 
possession,    if    he    will.     Coote   on  Mortg. 
5%;  2  Spence's  Eq.   689;  Berney  v.  Sewell, 
1  Jac.  A  Walk.  627;  Archdeacon  v.   Bowes, 
3  Anst.  R.  752.     In  this  case,  Crawford  and 
Williams,  the   trustees   in  the  deed  of  trust 
for  the  benefit  of  John  Arthur's  heirs,  hold- 
ing the  legal  title,  could  have  entered  upon 
Hupp  or   brought   ejectment.     They  could 
not,  therefore,    have  a   receiver  appointed 
on  their  motion :  but  Steenbergen,  standing^ 
as  second  mortgagee  without  the  legal  title, 
was  entitled  to  the  appointment  of  a  receiver 
by  the  court  of  chancery ;  and  thus  to  secure 
the  rents  and  profits  for  his  mortgage  debt. 
And  as  the  equitable  mortgagee  is  entitled 
to  the  rents   and    profits    from   the  time  of 
the  appointment  of  a  receiver,  he  is  also  so 
entitled  from  the  time  of  his  doing  any  act 
which  shall  be  equivalent  to  an  application 
for  such  appointment ;  and  an  order  of  sale 
in  a  suit  to  foreclose  the   mortgage  is  such 
an  act.     Ex  parte  Iviving,  38  Eng.  C 
30        L/.  R.  343.     Again:  A  notice  toa^first 
mortgagee  in  possession,  by  the  sec- 
ond mortgagee,  not  to  pay  over  the  rents  to 
the    mortgagor,    will    be   equivalent  to  the 
application    for  a   receiver ;  because  if  the 
first  mortgagee,  after  such  notice,  continue 
to  pay  over  the  rents  to  the  mortgagor,  he 
will  be  held  Answerable   for  them.     Berney 
V.  Sewell,  1  Jac.    A   Walk.    627 ;  2  Spence's 
Eq.    648.     So   after   a  bill  filed  by  a  second 
mortgagee,  the   first   mortgagee   in  posses- 
sion cannot  pay  over  the  rents  to  the  mort- 
gagor  without   making    himself   liable  to 
account.     Parker  v.    c3alcraft,    6  Madd.  S. 
11.     So  if  in  a  case  in  which  the  mortgagee 
is  no  party,  a  receiver  have  been  appointed, 
he  comes  forward  and  moves   to  discharge 
the  receiver,  from  the  time  of  such  discharge 
he  will  be  entitled  to  the   rents  and  profits. 
Thomas   v.    Brigstocke,  3  Cond.  Eng.  Ch. 
R.  570.     Now,  there  can  be  no  special  virtue 
in  the   particular  act   which    shall  evince 
the    mortgagee's  determination   to  put  an 
end  to  the  possession   held  under  the  mort- 
gagor,   and  to  appropriate   the  whole  sub- 
ject,   out   and   out,    from   that  time  to  the 
payment  of  his  debt.     Any  act,  conforming 
to  the  nature  of  the  case,  which  shall  suffi- 
ciently    fulfill    the     condition    of    plahily 
manifesting   such    purpose,    and    repel  the 
presumption  of  consent  to  the   mortgagor's 
possession,  ought  to  be   sufficient  to  found 
the   right   to  have   the  accessory  as  well  as 
the  principal  subject,    so   far  as  necessary, 
appropriated  to  his  benefit  from  that  time; 
and  it  seems  to  me,  that  what  was  done  by 
the  bank  in  this   case    should   be  deemed  a 
sufficient  foundation  for  the   right  to  claim 
the    rents  and   profits  of  the  property  that 
accrued    after  the  injunction,  in  the  actual 
result  of  the  whole  case.     The  bank  deter- 
mined to  resort  to   a   sale  of  the  property, 
and  directed  the  trustee  to  proceed  to  make 
it ;  and  it  gave   notice    of   its  claim  and  of 
such  its  intention  to  appropriate  the  whole 
subject    to   the    purposes   of    its   debt,   by 
causing    the    sale    to    be    advertised;    and 
it    formally    and     distinctly    made    claim 
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31  *a]]d  set  up  its  title  in  the  suit  of 
Hupp  and  Arthur.  Of  the  right  of  a 
junior  mortgagee  to  foreclose  the  equity  of 
redemption,  and  in  the  case  of  a  deed  of 
trust,  to  sell,  no  doubt  can  be  entertained. 
The  case  of  Howell  v.  Ripley,  10  Paige's 
R.  43,  cited  by  the  appellee's  counsel  for 
another  purpose,  is  an  authority  for  this 
proposition:  though  where  the  junior  in- 
cumbrancer is  about  to  sell,  and  the  amount 
of  previous  liens  is  unascertained,  the  court 
of  equity,  rather  ex  gratia  or  as  a  matter  of 
favor  to  the  mortgagor,  will  stay  a  sale 
till  it  be  ascertained.  Thus,  the  bank,  in 
igpaorance  for  aught  that  appears,  of  any 
previous  unsatisfied  debt,  was  proceeding 
to  take  the  appropriate  means  to  reduce  the 
subject  to  possession,  by  causing  a  sale  to 
be  made,  when  it  was  arrested  by  the  in- 
junction of  Hupp  and  Arthur  setting  up 
a  title  adversary  to  that  under  which  the 
bank  claimed,  alleging  that  the  deed  to 
Steenbergen  was  usurious,  and  seeking  to 
avoid  the  whole  security.  It  did  not  seek 
merely  partial  or  equitable  relief,  but  to 
get  rid  entirely  of  the  deed  under  which 
the  bank  claimed.  It  is  true  there  are  cer- 
tain allegations  in  the  bill,  upon  the  ground 
of  which  partial  equitable  relief  might  be 
administered;  but  it  would  seem  that  they 
are  made  rather  as  ancillary  circumstances, 
with  a  view  to  aid  in  making  out  the  case 
of  usury,  than  for  the  simple  purpose  of 
reducing  the  amount  due,  and  obtaining 
relief  in  part.  Manifestly,  the  whole  frame 
of  the  bill  is  to  displace  the  Steenbergen 
debt  entirely,  and  to  let  Hupp  in.  Now,  as 
Hupp  was  thus  seeking  to  delay  the  sale  of 
the  property,  whereby  a  deficiency  might 
be  occasioned,  (as  it  in  fact  has  been  in 
the  result,)  it  could  not  be  unreasonable 
for  the  court,  on  granting  the  injunction, 
to  impose  such  terms  as  might  fully  protect 
the  bank  against  loss  or  injury.  Rogers  v. 
Rathbun,  1  John.  Ch.  R.  367;  Tupper  v. 
Powell,  Ibid.  439;  both  cases  of  usury, 
22  in  which  the  court  held  that  *the 
party  seeking  relief  must  do  what  is 
just  and  right  on  his  part.  He  that  seeks 
equity  must  do  equity ;  and  it  could  not  be 
unjust  to  require  Hupp  and  Arthur  seeking 
relief  in  the  manner  they  were,  to  submit 
to  such  terms  as  would  insure  the  bank 
against  the  loss  of  any  part  of  the  amount 
that  might  eventually  be  found  actually 
due,  by  reason  of  the  delay  thereby  occa- 
sioned. 2  Tuck.  Comm.  468;  Marker  v. 
Marker,  4  Eng.  Law  &  Eq.  R.  95,  106.  In 
the  case  of  an  injunction  to  a  judgment  at 
laWy  the  statute  provides  for  adequate  bond 
and  security;  and  in  other  cases,  it  is  the 
right  and  duty  of  the  court  to  require  that 
sufficient  security  should  be  given.  If  the 
bill  of  Hupp  and  Arthur  had  stated  the 
case  as  it  really  was,  admitting  what  was 
really  and  justly  due,  the  court  would  have 
taken  some  steps  to  secure  that  amount  to 
the  bank,  and  to  prevent  any  portion  of  it 
from  being  lost  by  reason  of  its  interfer- 
ence. This  court  has  adjudged  in  this  case, 
that  Arthur  and  Hupp  were  not  entitled  to 
the    relief   they   sought,    but   to  equitable 


relief  only,  and  upon  equitable  terms.  It 
has  directed  the  amount,  justly  due  from 
Arthur  to  Steenbergen,  to  be  ascertained 
by  a  proper  proceeding.  That  has  been 
done  by  a  commissioner,  and  a  report  made, 
to  which  no  exception  was  taken,  and  which 
was  confirmed  by  the  court.  Thus,  the 
amount  for  which  the  deed  of  trust  stpnds 
as  a  security,  has  been  fixed  and  ascer- 
tained; and  the  court  has  also,  by  its  de- 
cree, established  the  right  to  raise  that 
amount  by  a  sale  of  the  propert3'.  The 
property  has  accordingly  been  sold;  and 
the  proceeds  of  the  sale  have  proved  inade- 
quate to  satisfy  the  amount  thus  declared 
due.  Now,  it  may  not  be  unreasonable  to 
infer  that  this  deficiency  was  occasioned, 
in  whole  or  in  part,  by  the  interference 
which  caused  the  delay  of  the  sale.  Cer- 
tainly, if  the  property  had  been  sold  in 
April  1841,  (the  period  proposed,)  and  the 
proceeds  then  applied  to  the  debt,  the 

33  *large  accumulation  of  interest  which 
took    place    between   that  period  and 

the  time  of  the  sale,  would  have  been 
avoided,  or  at  least  so  much  of  it  as  accrued 
upon  that  portion  of  the  debt  that  would 
have  been  covered  by  the  proceeds  of  the 
sale. 

Where  a  party  is  proceeding  at  law  to  get 
a  judgment  for  more  than  is  due,  and  the 
defendant  appeals  to  the  court  of  chancery 
for  relief  by  way  of  injunction,  the  settled 
rule  is,  that  it  will  only  be  granted  on 
terms  of  confessing  a  judgment  and  ex- 
ecuting a  release  of  errors  at  law.  And  a 
judgment  is  always  sufFered  to  stan<l  as  a 
security  for  what  may  be  really  due,  though 
obtained  by  fraud,  accident  or  surprise, 
and  although  what  may  be  due  be  the  whole 
or  a  part  only  of  the  debt  recovered. 
Farmers  Bank  v.  Vanmeter,  4  Rand.  553, 
Judge  Green's  opinion.  So  where  there  is 
a  recovery  at  law,  and  the  defendant  seeks 
relief  in  equity  in  the  nature  of  a  new  trial* 
the  judgment  at  law  stands  as  a  security 
for  what  the  plain tifP  may  be  justly  entitled 
to,  and  the  court  of  chancery  continues  the 
injunction  and  directs  the  proper  issues; 
and  upon  the  coming  in  of  the  verdict,  per- 
petuates the  injunction  or  dissolves  it.  in 
whole  or  in  part,  according  to  the  finding 
of  the  jury.  Knifong  v.  Hendricks,  2 
Gratt.  212.  These  principles  seem  all  to  be 
in  strict  conformity  to  that  favorite  maxim 
of  the  court  of  equity,  that  he  that  seeks 
equity  must  do  equity ;  and  should  be  ad- 
h*»red  to,  however  the  manner  of  their  ap- 
plication may  be   varied  in  different  cases. 

When,  therefore,  Arthur  and  Hupp  applied 
for  their  injunction,  due  care  should  have 
been  taken  to  protect  the  bank  against  any 
loss  by  reason  of  its  being  allowed,  and  to 
preserve  entire  the  full  benefit  of  the  secu- 
rity which  it  then  had.  Hupp,  it  seems  to 
me,  should  have  been  required  to  pay  the 
rents  into  court  or  to  surrender  the  property 
to  the  officer  of  the  court,  to  be  by  him 
rented    out,    and   the   proceeds   to  be 

34  *accounted  for  and   paid  as  the  court 
might   direct;  or   the   parties  should 

have  been  required  to  give  adequate  security 
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was  not  complete  till  the  last  step  was 
taken."  It  is  the  duty  of  the  grantee  of 
the  annuity  to  see  that  the  memorial  is 
properly  made  and  enrolled ;  and  if  there 
be  any  defect  therein,  he  cannot  avail  him- 
self of  it  to  avoid  the  contract.  The  grantor 
may  treat  the  contract  as  a  legal  one,  and 
perfect  it,  or  he  may  avoid  it,  at  his  option. 
So  lon^  as  he  continues  to  treat  it  as  a 
subsisting  annuity,  the  grantee  has  no 
cause  of  action  against  him  for  the  consid- 
eration money.  The  grantee  has  been 
guilty   of   no    fraud,    but  of   a  mere 

7  omission  *of  a   legal  formality;  and 
though,    by   the  terms  of  the  statute, 

he  must  lose  the  benefit  of  the  annuity,  he 
is  entitled  to  have  the  purchase  money  re- 
stored to  him,  after  deducting  so  much  of 
the  annuity  as  he  may  have  received.  The 
difference  between  that  case  and  this  must 
be  sufficiently'  obvious,  without  further  re- 
mark. The  other  case  relied  on  is  Blmore's 
adm'x  V.  Bowles*  ex'or,  7Gratt.  385;  which, 
I  think,  is  also  very  different  from  this. 
There,  the  replication  to  the  plea  of  the 
statute  of  limitations  set  forth  a  covenant 
between  the  parties,  which  was  intended, 
and  had  the  effect,  to  suspend  the  right  of 
action  on  the  note  until  the  happening  of  a 
certain  contingency,  and  then  to  revive  it. 
Here,  the  replications  set  forth  an  executed 
contract  of  absolute  sale,  intended  to  dis- 
charge the  original  debt,  and  not  to  sus- 
pend the  right  of  action  therefor.  If  the 
contract  was  valid,  it  discharged  the  debt ; 
if  void,  it  does  not  appear  how  it  could  have 
suspended  the  right  of  action  for  the  debt. 
The  third  and  last  error  assigned  is,  that 
the  court  admitted  certain  testimony  of 
William  B.  Brown  on  the  trial  of  the  issues 
joined  on  the  general  replication  to  the 
pleas  of  non  assumpsit  and  the  statute  of 
limitations.  The  bill  of  exceptions  states, 
that  while  the  said  witness  was  under  cross 
examination,  the  defendant's  counsel  pro- 
pounded to  him  this  question:  ^*Do  you 
know  of  any  money  received  by  John  F. 
Johnsoh,  in  his  life  time,  for  Philip  Jen- 
nings?" To  the  answering  of  which,  the 
plaintiff  objected,  because  the  defendant 
had  not  filed  with  his  pleas  any  account  of 
payments  or  setoffs ;  but  the  court  overruled 
the  objection,  and  directed  the  witness  to 
answer  the  question.  To  which  opinion 
the  plaintiff  excepted.  It  does  not  appear 
from  the  bill  of  exceptions  what  answer 
the  witness  gave  to  the  question.  It  may 
have  been,  that  he  had  no  knowledge  on 
the    subject;  and   if   so,    was  wholly 

8  unimportant,    and    would    *certainly 
not    be  a   good   ground  for  reversing 

the  judgment.  Though,  in  the  state  of  the 
pleadings,  it  could  not  have  been  legal  evi- 
dence, if  it  only  tended  to  prove  a  specific 
payment  or  setoff,  yet  it  might  have  been 
legal  evidence,  if  it  tended  to  prove  that 
the  money  charged  in  the  account  on  which 
the  suit  was  brought,  or  any  of  it,  was 
not  loaned  or  advanced,  as  charged,  but  was 
paid  out  of  the  money  of  Jennings  in  John- 
son's hands.  The  evidence  would  then  have 
gone    to    the   foundation    of   the   cause   of 


action,  and  not  to  its  discharge  by  payment 
or  setoff.  As  was  said  by  Judge  Carr,  in 
Rowt's  adm'x  v.  Kile's  adm'r,  1  Leigh  216, 
223,  **It  is  certain  the  jury  ought  to  have 
all  the  evidence  which  is  relevant:  of  its 
weight  it  is  to  judge.  But  when  we  are 
called  on  to  reverse  the  decision  of  a  judg^e, 
it  is  incumbent  on  the  party  seeking  this, 
to  show  that  there  is  error;  and  to  this  end 
he  ought  to  present  to  us  such  a  case  as 
shows  the  relevancy  of  the  evidence  re- 
jected. ' '  In  that  case,  the  evidence  objected 
to  was  set  out  in  the  bill  of  exceptions;  and 
the  court  was  only  asked  to  presume  it 
irrelevant  because  its  relevancy  did  not  ap- 
pear. In  this,  the  court  is  asked  to  presume, 
first  that  the  question  was  answered,  and 
then,  that  the  answer  was  of  such  a  nature 
as  to  be  inadmissible.  But  the  answer 
could  have  had  no  influence  on  the  issue 
on  the  plea  of  the  statute  of  limitations,  on  • 
which  alone  a  verdict  was  found  for  the 
defendant,  and  could  not  therefore  have 
prejudiced  the  plaintiff.  I  think  there  is 
no  error  apparent  in  this  bill  of  exceptions; 
and  certainly  none  which  can  have  the 
effect  of  reversing  the  judgment. 

Exceptions  were  taken  by  the  plaintiff  to 
other  opinions  of  the  court  g-iven  on  the 
trial,  which,  though  no  errors  are  assigned 
thereon,  must  be  briefly  noticed,  especially 
as  some  of  them  were  noticed  in  the  argu- 
ment of  one  of  the  counsel  for  the  plaintiff 

in  error. 
9  *The   first   of   these  additional  ex- 

ceptions was  to  the  opinion  of  the 
court  excluding  the  bill  of  sale  for  the  slaves 
aforesaid,  as  evidence  in  the  case.  Nothing 
is  stated  in  the  bill  of  exceptions  to  connect 
this  bill  of  sale  with  the  account  on  which 
the  suit  was  broug'ht ;  and,  in  the  absence 
of  such  connection,  which  ought  to  appear 
in  the  record,  the  bill  of  sale  was  irrelevant, 
and  properly  excluded. 

The  next  of  these  exceptions  was  to  the 
opinion  of  the  court  excluding^  the  record 
of  the  proceeding's  in  the  action  of  detinue, 
in  which  the  slaves  aforesaid  were  recovered 
by  the  defendant  from  the  plaintiff.  There 
is  nothing  set  out  in  the  bill  of  exceptions 
to  this  opinion  of  the  court  to  show  the 
relevancy  of  the  said  record  as  evidence  in 
the  case,  except  the  record  itself ;  and  there 
is  nothing  in  that  record  tending  to  show 
its  connection  with  the  cause  of  action  in 
this  case,  except  the  evidence  set  out  in  a 
bill  of  exceptions  taken  to  the  opinion  of 
the  court  overruling  a  motion  for  a  new 
trial;  some  of  which  evidence  tended  to 
show  that  the  slaves  had  been  sold  and 
conveyed  by  Jennings  to  Johnson  in  pay- 
ment or  security  of  the  account  on  which 
this  suit  was  brought,  and  two  bond  debts 
due  by  the  former  to  the  latter.  If  it  had 
appeared  in  this  record  that  the  bill  of  sale 
'iHL9  avoided  in  such  manner  or  for  sach 
cause  as  entitled  Johnson  to  reclaim  the 
purchase  money  of  the  slaves,  or  to  claim 
payment  of  the  debt  intended  to  have  been 
satisfied  or  secured  by  the  bill  of  sale,  it 
would  then  have  been  admissible  in  the 
case,    and    would    have    had   the   effect  of 
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repelling^  the  bar  of  the  statute  of  limita- 
tions. But  so  far  from  that,  it  appears  by 
the  record  that  the  slaves  were  recovered 
on  the  ground  of  fraud  in  obtaining  the 
execution  of  the  bill  of  sale.  The  evidence 
tended  to  prove  such  fraud;  and  the  court 
having  instructed  the  jury,  on  the  motion 
of  the  defendant  in  that  case,  that  if 

10  they  believed  from  the  *evidence  that 
the  bill  of  sale   was  executed  without 

fraud,  the  title  to  said  slaves  was  thereby 
vested  in  the  defendant,  whether  the  pur- 
chase money  was  paid  or  not,  the  finding 
of  the  jury  against  the  defendant  was  an 
affirmance  that  the  bill  of  sale  had  been 
fraudulently  obtained.  The  record  was 
therefore  against,  and  not  in  favor  of,  the 
plaintiff  in  this  action,  and  she  cannot 
complain  of  any  error  in  the  opinion  of  the 
court  which  excluded  it. 

The  next  exception  was  to  the  opinion  of 
the  court  overruling  the  objection  of  the 
plaintiff  to  the  introduction  by  the  defend- 
ant, as  evidence,  of  the  record  of  the  pro- 
ceedings in  a  suit  brought  at  the  same  time 
with  this  action,  by  the  same  plaintiff, 
against  the  same  defendant,  on  the  two 
bond  debts  above  mentioned;  in  which  suit 
judgment  was  recovered  by  the  plaintiff. 
The  defendant  in  that  case  claimed,  as  set- 
offs, the  damages  and  costs  recovered  in 
the  detinue  case ;  and  also  various  payments 
claimed  to  have  been  made  by  Jennings 
to  Johnson,  in  money,  services  rendered  as 
a  carpenter,  c^sh  received  in  rents,  and 
hires  of  negroes ;  of  which  offsets,  accounts 
were  filed.  The  plaintiff,  on  the  other 
hand,  introduced  an  account  containing  all 
or  nearly  all  the  items  of  the  account  on 
which  this  action  was  brought,  and  offered 
to  prove  the  same  for  the  purpose  of  lessen- 
ing any  amount  which  the  defendant  might 
show  himself  entitled  to  as  offsets  to  the 
said  bonds ;  and  the  court,  notwithstanding 
that  the  defendant  objected,  among  other 
things,  that  the  account  was  barred  by  the 
act  of  limitations,  permitted  the  plaintiff 
to  give  evidence  of  said  account,  and  to 
rely  on  the  same  before  the  jury.  Evidence 
was  accordingly  introduced  tending  to  prove 
both  the  setoffs  and  the  counter  setoffs,  or 
some  of  them ;  and  the  jury  having  by  their 
verdict  disallowed  the  counter  setoffs,  at 
least  beyond  the  amount  of  any  payments 
claimed  to  have   been    made    by  Jen- 

11  nings  to  Johnson  *as   aforesaid,    the 
judgment  in  that  suit  was  evidence  in 

this,  that  the  claims  asserted  in  both,  and 
disallowed,  or  set  off  in  that,  were  not  due. 
The  next  and  last  exception  was  to  the 
opinion  of  the  court  refusing  to  instruct 
the  jury,  on  the  motion  of  the  plaintiff, 
*'that  if  from  the  evidence  adduced  in  the 
cause  (and  set  out  in  the  bill  of  exceptions) 
they  were  of  opinion  that  the  plaintiff 
could  not,  by  any  lawful  impediment,  have 
brought  his  action,  or  was  prevented  from 
bringing  his  action,  by  a  mode  of  payment 
which  afterwards  failed,  until  a  period 
within  five  years  next  preceding  the  com- 
mencement of  this  action,  then  the  statute 
of  limitations  did  not  apply,  and  the  plain- 


tiff  might    recover,    notwithstanding    the 
lapse  of  time." 

I  think  enough  has  been  already  said  to 
show  that  the  court  was  right  in  refusing 
to  give  this  instruction.  After  the  bill  of 
sale  and  record  in  the  detinue  suit  were  ex- 
cluded, there  was  no  foundation  for  it  in 
the  evidence.  Regarding  them  as  part  of 
the  evidence,  it  was  for  the  court  to  con- 
strue them,  and  they  showed  nothing  which 
could  have  suspended  the  action,  or  ought 
to  repel  the  bar  of  the  statute. 

Upon  the  whole,  we  see  no  error  in  the 
judgment,  and  are  for  affirming  it. 

Judgment  affirmed. 
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April  Term,  1853.  Richmond. 
(Absent  Lbb,  J.) 


I.  Appellate  Practice— Establishment  of  Pnbllc  Landing 
—Report  of  Viewers— No  Motion  to  Quash  in  Lower 

Court.*- Upon  an  application  to  establish  a  public 
landing*,  if  no  motion  bas  been  made  in  tbe  Ck>anty 
court  to  quash  the  report  of  the  viewers,  it  is  too 
late  to  object  to  it  in  the  appellate  court. 

a.  Public  Landing— Bstablislinient  of -Report  of  View- 
ers—Case at  Bar. -The  viewers  report,  that  a  public 
landing*  at  the  place  viewed  would  be  of  very 
ffreat  convenience  to  the  public,  as  a  list  of  per- 
sons, all  heads  of  families,  to  the  number  of  one 
hundred  and  twenty,  had  been  shown  to  them«  all 
of  whom,  as  well  as  many  others,  would  be  bene- 
fited by  the  proposed  landing*.  Hkld:  It  was  no 
error  in  the  report  that  this  list  of  persons  was 
not  returned  with  the  report 

J.  Same— 5anie— Writ  of  Ad  Quod  Damnum  Awarded 
by  Benefited  Justices  -Effect.— Two  of  the  persons 
on  this  list  were  justices  of  the  peace  of  the 
county:  and  when  the  order  awarding*  the  writ  of 
ad  quod  damnum  was  made,  they  were  on  the  bench : 
and  one  of  them  was  on  the  bench  when  the  land- 
ing* was  established.    This  was  no  leg'al  objection. 

4.  Same— Same— Notice  to  Owner  of  L«nd.— There  is  no 
time  fixed  by  the  statute  for  which  notice  shall  be 
given  to  a  party  upon  whose  land  a  public  landing* 
is  sought  to  be  established.  If,  therefore,  the 
notice  is  served  upon  him  at  any  time  before  the 
end  of  the  return  day  of  the  notice,  it  is  sufficient 
in  law:  and  he  must  show  that  it  was  insufflclent 
or  not  reasonable  notice. 

5.  Same— Same— Same -Waived. t— Such  person  hav- 
ing* made  himself  a  party  in  the  cause,  and  taken 
an  appeal,  upon  which  all  the  proceeding's  subse- 

*Appellate  Practice— Report  of  Viewers— No  notion  to 
Quasli  in  Lower  Court.— See  the  proposition  laid 
down  in  the  first  headnote  approved  in  Mitchell  v. 
Thome,  21  Gratt.  173.  See  also,  Bohn  v.  Sheppard,  4 
Munf.  408:  Lewis  v.  Washington,  5  Gratt  265. 

tNotice  of  Suit-How  Waived. -In  Ballard  v.  Whit- 
lock,  18  Gratt.  242.  the  court  said:  "The  defendants 
in  the  circuit  court,  by  appearing  (as  their  own  bill 
of  exceptions  shows  they  did)  in  opposition  to  the 
motion  to  set  aside  the  erroneous  judgment  and 
quash  the  execution  upon  it,  without  making  any 
objection  to  that  motion  upon  the  g'round  of  fail- 
ure to  give  them  notice  of  it,  must  be  held  to  have 
waived  the  notice,  and  cannot  now  be  heard  to 
make  the  objection.    Ayres  v.  Lewellin,  8  Leiffh  000: 
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qnent  to  the  report  of  the  viewers  were  qnashed; 
and  it  beinr  proved  that  after  the  canse  went  back 
he  was  served  with  notice,  and  he  having- appeared 
and  opposed  the  establishment  of  the  landing, 
without  objecting  to  the  sufficiency  of  the  notice, 
he  cannot  object  to  It  in  the  appellate  court* 

6.  Same— Same-- Writ  of  Ad  Quod  Damnum— Return  of. 
—The  statute  does  not  require  the  writ  of  ad  ouod 
damnum  to  be  returned  to  the  next  court  after  it 
is  awarded.  And  if  the  order  awardinr  it  so  di- 
rects, the  direction  is  merely  directory  to  the  offi- 
cer, and  his  failure  to  make  the  return  within  the 
time  prescribed  will  not  affect  the  validity  of  the 
inquest  iMrotierly  taken. 

7.  Same— dMBe— Same— Charge  to  Jury  of  Inquest.— A 
jury  of  Inquest  upon  a  writ  of  ad  quod  damnum  to 

establish  a  public  landlnsr  is  charged  accord- 
13        inff  to  the  act  2  Rev.  Code,  •p.  288,  S  16,  but  is 

not  charged  according  to  the  act  of  January 
80th,  1834,  Sess.  Acts  97.  This  is  not  error,  this 
provision  havinrno  application  to  public  landings. 

8.  5ame— Same— Assessment  of  Damages— Case  at  Bar. 
—The  application  is  to  establish  a  landing  at  a  cer- 
tain place,  which  is  in  fact  on  the  lands  of  two 
adjoining  proprietors  ;  and  the  precise  locality  of 
the  dividing  line  between  them  is  a  matter  of  con- 
troversy between  them,  though  the  line  had  been 
previously  fixed  by  processioners.  The  land  be- 
ing open  and  unenclosed,  it  was  proper  for  the 
Jury,  in  assessing  the  damages  to  each,  to  take  the 
line  fixed  by  the  processioners  as  the  true  line. 

9.  Same— SaflM-5ame— Same.— With  the  consent  of 
the  party  to  whom  the  damages  were  assessed, 
the  court  directed  that  the  damages  so  assessed  to 
him  should  be  withheld  until  the  dispute  about 
the  dividing  line  should  be  determined,  and  that 
the  damages  should  then  be  paid  to  the  party  to 
whom  It  appeared  the  land  belonged.  This  is  no 
error. 

lo  5ame— Same— SaoM— Concluslvenesa  of  Inquest  $— 
In  the  absence  of  evidence  clearly  showing  that 

Poling  V.  Johnson.  2  Rob.  R.  256;  Pulliam,  etc.,  v. 
Aler,  15  Oratt  64;  Muire  v.  Falconer,  etc.,  10  Id.  12." 

See  also,  in  accord,  Cunningham  v.  Mitchell.  4 
Rand.  180;  Bernard  v.  Brewer,  2  Wash.  77;  foot^noteto 
BaUard  v.  Whltlock.  18  QratL  236. 

tAssessment  of  Damages— Conclusiveness  of  Inquest. 
—In  Supervisors  v.  Stout,  0  W.  Va.  706,  the  court  said: 
"It  is  objected,  that  the  compensation  allowed  the 
defendant  is  grossly  inadequate.  There  is  nothing 
in  the  record  showing  that  to  be  so.  Therefore, 
upon  the  principle  in  Ifuire  v.  Falconer,  lo  Oratt.  18, 
*ln  the  absence  of  evidence  clearly  showing  that  the 
damages  are  insufficient,  the  inquest  taken  on  the 
ground  is  conclusive.'" 

Same- Benefits.— In  assessing  damages  In  condem- 
nation proceedings,  it  is  a  well-established  rule  In 
both  Virginia  and  West  Virginia  that  the  owner 
of  the  land  is  entitled  to  receive  the  value  of  the 
land  taken,  without  reduction,  and  such  further 
damages  as  the  residue  of  his  tract  has  sustained 
less  the  epecial  InU  not  general  benefits.  Mitchell  v. 
Thome.  81  Gratt  1(M,  and  foot-note;  Blair  v.  City  of 
Charleston,  48  W-  Va.  02,  26  S.  E.  Rep.  841. 

But  as  to  what  are  general  benefits,  and  what  is  to 
be  Included  In  the  term  "special  benefits"  there 
does  not  seem  to  be  complete  harmony  in  West 
Virginia. 

In  James  River,  etc.,  Co.  v.  Turner,  0  Leigh  813,  the 
assessors  were  required  to  pay  a  just  regard  to  the 
advantages  which  the  owner  of  the  land  would 


the  damages  assessed  are  insufficient,  the  Inquest 
taken  upon  the  ground  must  be  deemed  conclu- 
sive on  the  question. 

This  was  an  application  by  Falconer  and 
Haskina  to  the  County  court  of  King^  & 
Queen,  for  the  establishment  of  a  public 
landing  at  Walkerton  in  that  county,  on 
the  Mattaponi  river.  The  appellant  Muire 
opposed  the  application;  but  the  County 
court  established  the  landing;  and  upon 
appeal  to  the  Circuit  court,  the  order  of  the 
County  court  was  affirmed.  Whereupon, 
Muire  applied  to  this  court  for  a  supersedeas, 
which  was  allowed.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  Judge 
Allen. 

The  cause  was  argued  orally  by  Griswold 
&  Claiborne  for  the  appellant,  and  the^e 
was  a  printed  argument  filed  for  the  appel- 
lees. 

ALIvEN,  J.  This  is  an  appeal  from  a 
judgment  of  the  Circuit  court  of  King  A 
Queen  county,  affirming  an  order  and  judg- 
ment of  the  County  court  establishing  a 
public  landing  on  the  lands  of  the  appel- 
lant, and  of  A.  S.  Sale. 

The  two  first  errors  assigned  in  the  peti- 
tion are  for  alleged  imperfections  in 
14  the  report  of  the  viewers.  No  *motioii 
to  set  aside  the  report  for  this  cause 
seems  to  have  been  made  in  the  County 
court.  At  the  final  hearing  of  the  cause  in 
the  County  court,  the  appellant  moved  to 
quash  the  petition,  for  errbrs  on  its  face, 
and  also  moved  to  quash  the  inquisition; 
but  does  not  appear  to  have  objected  to  the 
report  of  the  viewers.  Such  objection,  ac- 
cording to  the  case  of  Lewis  v.  Washington, 
5  Gtatt.  265,  should  have  been  made  in  the 

derive  from  the  improvement  for  the  use  of  which 
his  land  was  condemned.  It  was  held  that  the 
advantages  to  the  owner  which  should  be  taken  in 
consideration  by  the  assessors  were  such  advantages 
as  had  particularly  and  exclnsively  affected  the 
particular  tract  or  parcel  of  land  whereof  the  por- 
tion was  condemned— not  advantages  of  a  general 
character,  which  might  be  derived  to  the  owner  la 
common  with  the  country  at  large  from  the  im* 
provement.  This  statement  of  the  rule  Is  approved 
in  Mitchell  v.  Thome,  21  Oratt  179;  Railroad  Co.  ▼. 
Tyree,  7  W.  Va.  606,  and  Railroad  Co.  v.  Foreman,  ti 
W.  Va.  672.  And,  in  the  principal  case  also,  the 
holding  in  James  River,  etc.,  R.  Co.  v.  Turner  wai 
cited  and  approved. 

Yet  in  Blair  v.  City  of  Charleston,  48  W.  Va.  71, 26 
S.  £.  Rep.  845,  the  court  said:  "Many  authorities 
tell  us  that  we  must  consider  as  general  benefltk,— 
and  not  charged  against  the  owner,— not  only  bene* 
fits  throughout  the  city  or  town,  but  also  bene* 
fits  common  to  all  persons  along  the  line  of  the 
Improvement.  Likely,  we  mubt  so  construe  Kana- 
wha Go.  V.  Turner,  0  Leigh  813,  and  Railroad  Co.  ▼. 
Foreman,  24  W.  Va.  668.  But  in  Muire  t.  Faleomer, » 
Oratt.  17,  the  opinion  says  the  Jury  must  'show  a  Jost 
regard  to  the  advantages  resulting  from  the  passing 
of  the  road  through  the  land,'  and  that  the  advan- 
tages to  be  excluded  are  those  'derived  to  the  owner 
in  common  with  tbe  county  at  large,'  thus  not  ex- 
cluding from  consideration  those  advantages  di- 
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County  court,  bj  a  motion  to  set  aside 
tHe  report. 

But  the  objections,  if  taken  in  time, 
should  have  been  overruled.  In  their  re- 
port, the  viewers  state  that  a  public  land- 
ing- at  Walkerton  would  be  a  very  great 
convenience  to  the  public,  as  a  list  of  per- 
sons, all  heads  of  families,  to  the  number 
of  one  hundred  and  twenty,  had  been  shown 
to  them,  all  of  whom,  as  well  as  many 
others,  would  be  benefited  by  the  proposed 
landing.  The  report  is  objected  to,  first,  in 
not  returning  the  list  of  one  hundred  and 
twenty  names  shown  to  them,  to  enable  the 
appellant  to  object  to  any  of  them  being 
witnesses,  judges  or  jurors;  and  in  the 
second  place,  because  the  report  professes 
to  be  made,  not  upon  their  own  judgment 
and  upon  a  view  of  the  land,  but  upon  the 
list  of  names  so  exhibited  to  them. 

As  was  said  in  the  case  of  Lewis  v. 
Washington,  ubi  supra,  the  authority  of  the 
County  courts  to  establish  public  roads  and 
landings,  is  a  branch  of  their  police  juris- 
diction, conferred  for  the  benefit,  atid  to  be 
exercised  at  the  common  expense  of  all  the 
citizens  of  the  county.  It  is  therefore  nec- 
essary and  proper  that  the  court  should  look 
to  the  necessities  of  those  applying  for  the 
landing,  how  far  it  may  be  productive  of 
convenience  or  inconvenience  to  the  public 
or  individuals,  and  whether,  in  view  of  all 
the  circumstances,  a  proper  case  is  made 
for  the  application  of  the  county  resources  to 
the  object.  To  aid  in  arriving  at  a  proper 
conclusion,  the  viewers  are  required  to 
15  report  truly  and  ^impartially  the  con- 
veniences and  inconveniences  which 
will  result,  as  well  to  individuals  as  the 
public,  if  such  landing  be  established.  It 
was  proper  that  the  viewers  should  enquire 
whether   the  public  convenience   would   be 

^L     I  -  U  a  IIMMIMIIIM 

rectly  conferred  on  property  alonff  the  line  of  the 
improyement;  leading  us  to  Infer  they  ouffht  to  be 
deducted  from  the  damares.  So  In  Mitchell  ▼. 
Thornton.  81  Gratt.  179.  So  in  Kanawha  Ck>.  v. 
Tamer,  9  Leirh  818,  the  words  'country  at  larre*  are 
nsed.  but  the  case  seems  to  exclude  benefits  immedi- 
ately from  the  work,  shared  by  ail  along*  it** 

In  this  case  (Blair  y.  City  of  Charleston)  the  court 
held  that  if  property  is  enhanced  in  value  by  reason 
of  a  public  improvement,  as  distinffulshed  from  the 
flreneral  benefits  to  the  whole  community  at  larre. 
it  is  specially  benefited,  and  is  to  be  assessed  for  the 
special  benefits,  notwithstanding-  every  other  piece 
of  property  apon  or  near  the  Improvement  may,  to 
a  greater  or  less  extent,  be  likewise  specially  bene- 
fited. In  other  words,  that  it  is  not  only  snch  bene- 
fits as  are  special,  or  limited  to  the  particular  prop- 
erty, thereby  excludinsr  the  consideration  of  such 
benefits  as  are  common  to  other  property  similarly 
situated,  but  it  is  such  benefits  as  that  the  particular 
property  is  by  the  improvement  enhanced  in  value 
—that  Is,  specially  benefited— that  are  to  be  con- 
sidered. That  if  a  piece  of  property  is  enhanced  in 
value,  its  enhancement,  or,  in  other  words,  benefits 
to  the  property,  cannot  be  said  to  be  common  to  any 
other  piece  of  property  specially  enhanced  in  value, 
and  it  is  thus  specially  benefited  within  itself,  and 
irrespective  of  the  benefit  that  may  be  conferred 
by  the  improvement  upon  other  properties. 


promoted  by  the  establishment  of  the  land- 
ing; and  this  could  be  best  done,  by  ascer- 
taining what  number  of  individuals  would 
be  accommodated  by  it,  rather  than  by  rely- 
ing on  vague  generalities  as  to  its  being  a 
public  benefit.  But  the  law  does  not  require 
a  return  of  the  names  of  those  benefited  or 
accommodated,  either  where  a  list  is  made 
out  by  the  viewers  themselves,  or  where  it 
is  shown  to  them  by  others;  and  it  was  not 
necessary  to  allude  to  it  in  thtir  report. 
Nor  is  there  any  foundation  for  the  objec- 
tion that  the  report  is  not  based  on  their 
own  judgment  and  view.  They  report  ex- 
pressly, as  their  own  judgment  upon  the 
view,  that  a  public  landing  at  Walkerton 
would  be  a  very  great  convenience  to  the 
public,  and  they  refer  to  this  list  of  one 
hundred  and  twenty  names,  as  well  as 
many  others  not  on  the  list,  and  to  other 
facts  adverted  to  in  their  report,  as  the  cir- 
cumstances which  had  conducted  them  to 
that  conclusion. 

The  third  error  assigned  is,  that  the  ap- 
pellant was  not  duly  summoned  to  show 
cause,  at  August  court  1848,  against  the 
establishment  of  the  landing.  The  appel- 
lant, as  early  as  June  1847,  was,  on  his  own 
motion,  admitted  a  party  to  the  controversy, 
appealed  from  the  order  made  at  that  term 
to  establish  the  landing,  and  reversed  the 
order  in  the  Circuit  court.  That  court 
quashed  all  the  proceedings  subsequent  to 
the  return  of  the  report  of  the  viewers,  and 
remanded  the  cause.  When  returned  to  the 
County  court,  a  new  summons  issued, 
which  was  returned  ''Copy  handed  to  Muire 
and  Sale.''  The  return  is  without  date,  and 
it  is  objected  that  it  is  insufficient,  because 
it  does  not  appear  the  notice  was  reason- 
able.    It  is  conceded   that   the   act,    under 

which  this  proceeding  was  had,    pre- 
16        scribes  *no   particular    time   for  the 

service  of  process.  The  act  regulat- 
ing proceedings  in  civil  suits,  1  Rev.  Code 
506,  %  70,  permits  process  to  be  executed  at 
any  time  before  the  return  day  shall  have 
passed.  And  the  act  1  Rev.  Code  260,  {  76, 
directs  the  proceedings  in  the  County  courts 
to  conform,  as  nearly  as  may  be,  to  the 
proceedings  in  the  Circuit  courts.  The 
service  here  was  intended  to  give  notice  to 
the  party ;  and  as  it  would  be  sufficient,  if 
executed  at  any  time  before  the  return  day 
had  passed,  the  service  must  be  deemed  rea- 
sonable, unless  the  contrary  appears.  Here 
the  appellant  appeared  and  contested  the 
application  on  it's  merits,  without  objecting 
to  the  return  on  the  summons.  In  the  case 
of  Bernard  v.  Brewer,  2  Wash.  76,  the  act 
required  ten  days'  notice  of  the  motion 
for  the  writ  of  ad  quod  damnum ;  and  all 
the  judges  were  of  opinion  that  a  defence, 
made  upon  the  merits,  would  have  been  a 
waiver  of  the  objection  of  want  of  notice. 
So  that  even  if  the  act  had  required  the 
summons  to  be  executed  a  certain  number 
of  days  before  the  return,  yet,  according  to 
this  authority,  as  he  did  appear,  which  was 
the  object  of  the  summons,  and  being  the 
only  person  interested  in  the  fact  of  notice, 
and   as  he  did  not  object   to   the   want  of 
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notice,  he  must  be  considered  as  waiving 
it.  Here  the  service  was  good  according  to 
law,  and  the  burden  was  on  him  to  show 
the  notice  was  insufficient  or  not  reason- 
able. 

I  think  there  is  nothing  in  this  objection. 
The  service  is  legal,  and  for  aught  the  rec- 
ord shows,  the  notice  was  sufficient.  It, 
therefore,  is  unnecessary  to  consider  the 
objection  taken  in  the  eighth  assignment  of 
errors,  whtch  was  to  the  hearing  the  evi- 
dence of  the  officer  to  prove  due  service  of 
the  summons.  The  appellant  was  not  in- 
jured by  it. 

There  is  nothing  in  the  fourth  error  as- 
signed. The  road  law  does  not  require  the 
writ  of  ad  quod  damnum  and  inquest 
to  be  returned  to  the  next  court.     The 

17  *provision  of  the   act,    2   Rev.    Code, 
234,  H  2,    is,    that   the   inquest,    with 

the  writ,  shall  be  returned  to  the  court. 
The  writ  in  this  case  did  require  a  return  to 
the  next  court ;  but  that  is  merely  directory 
to  the  officer,  and  his  failure  to  make  the 
return  within  the  time  prescribed  would 
not  affect  the  validity  of  an  inquest  properly 
taken. 

It  is  further  objected,  that  the  inquest 
was  not  properly  charged.  The  15th  section 
of  the  act  concerning  public  roads,  &c.,  2 
Rev.  Code,  238,  provides,  that  the  same 
proceedings  shall  be  had  upon  an  appli- 
cation for  the  establishment  of  a  land- 
ing as  in  applications  for  the  opening 
or  alteration  of  roads.  The  writ  was 
sued  out  and  the  sheriff  required  to 
charge  the  jury  according  to  the  direc- 
tions of  this  law.  By  the  act  of  Jan- 
uary 30th,  1834,  Sess.  Acts,  97,  it  is 
provided,  that  whenever  a  jury  of  inquest 
is  impaneled  according  to  the  directions 
of  the  2d  section  of  the  act  of  1819,  concern- 
ing public  roads,  and  for  the  establishing 
of  public  landings,  the  sheriff  shall,  in 
addition  to  the  charge  prescribed  by  the 
said  section,  charge  the  jury  to  combine, 
with  the  estimate  of  the  damages  to  be 
occasioned  by  the  opening  of  the  road,  a 
just  regard  to  the  advantages  which  the 
proprietors  or  tenants  will  derive  from  the 
passing  of  the  same  through  their  lands. 
Though  the  first  clause  directs  that  when- 
ever a  jury  is  impaneled,  under  the  2d 
section  of  the  act  of  1819,  the  additional 
charge  therein  prescribed  shall  be  given, 
the  subsequent  provision,  prescribing  the 
charge,  shows  that  the  charge  was  confined 
to  road  cases.  The  jury  is  to  combine, 
with  the  estimate  of  the  damages  occasioned 
by  the  opening  of  the  road,  a  just  regard  to 
the  advantages  resulting  from  the  passing 
of  the  road  through  the  land ;  a  charge 
totally  inapplicable  to  the  case  of  a  land- 
ing, according  to  the  letter  of  the  law.  Nor 
does    it  come  within  the  spirit  of  the 

18  act.     It  was  held  in  *the  case    of  the 
Jas.  River  and  Ka.  Co.  v.  Turner,  9 

L/eigh  313,  under  a  similar  provision  in 
respect  to  lands  condemned  for  the  use  of 
the  canal,  that  the  advantages  thereb3' 
contemplated  are  such  as  particularly  and 
peculiarly  affect  the  particular  tract  of  land 


a  portion  whereof  is  condemned,  and  not 
advantages  of  a  general  nature,  which 
may  be  derived  to  the  owner  in  common 
with  the  county  at  large. 

A  landing  merely  lays  open  to  the  public 
use  a  portion  of  the  property  of  an  individ- 
ual. Nothing  is  done  thereby  to  improve 
the  residue  of  the  particular  tract,  or  to 
give  to  it  advantages  which  it  did  not  pos- 
sess before.  Its  relative  position,  with  re- 
gard to  the  navigable  stream,  is  not  thereby 
altered,  and  the  public  is  merely  let  in  to 
participate  in  the  advantages  theretofore 
enjoyed  by  the  owner.  There  would  seem, 
therefore,  to  be  no  good  reason  for  embrac- 
ing the  case  of  a  landing  in  the  charge  re- 
quired by  the  act  of  January  30,  1834.  So 
that  this  additional  charge  to  the  jury  is 
neither  required  by  the  words  or  the  spirit 
of  the  act,  upon  an  application  to  establish 
a  landing. 

The  sixth  error  assigned  is,  that  the  jury 
have  undertaken  to  run  a  dividing  line 
between  the  appellant  and  Sale,  and  to  de- 
cide which  was  Sale's  and  which  the  ap- 
pellant's land,  when  the  same,  as  appears 
by  the  record,  was  in  dispute  between 
them. 

It  appears  from  the  order  of  the  court 
establishing  the  landing,  that  the  appel- 
lant claimed  title  to  the  land  for  which 
damages  were  assessed  to  A.  G.  Sale,  and 
by  the  consent  of  Sale,  it  was  ordered,  that 
the  damages  so  assessed  to  Sale  should  be 
withheld  from  him  until  it  should  be  deter- 
mined, in  any  manner  between  Sale  and 
the  appellant,  to  whom  the  land  in  dispute 
really  belonged ;  and  then  that  the  damages 
assessed  should  be  paid  to  the  party  enti- 
tled to  the  land. 

From  some  exhibits  filed  in  the 
19  papers,  it  seems  that  *there  was  a  dis- 
pute between  the  appellant  and  Bay- 
lor Temple,  under  whom  Sale  claimed,  as 
to  the  true  position  of  the  line  between 
them.  In  1840,  the  processioners  reported 
the  fact  of  the  dispute  and  the  conflicting 
pretensions  of  the  parties,  and  the  surveyor, 
with  a  jury,  was  ordered  to  lay  out  the 
bounds  in  dispute.  The  jury  so  impaneled 
decided  the  controversy  against  the  appel- 
lant. What  shape  the  controversy  thereafter 
assumed,  does  not  appear  by  the  record. 
The  viewers  reported  that  the  land  lies 
between  the  main  road  and  the  river  Matta- 
poni,  open  and  unenclosed;  and  the  plat 
returned  with  the  inquest  shows  it  to  be  a 
small  triangle  between  the  river  and  two 
roads  branching  from  a  common  stem,  and 
running,  one  to  Sale's  wharf,  the  other  to 
a  store-house  of  the  appellant.  There  being 
no  actual  occupancy  of  the  land,  and  each 
party  claiming  to  be  the  proprietor,  the 
viewers  and  the  jury  could  only  treat  each 
as  the  proprietor  up  to  the  line  so  estab- 
lished by  the  jury,  under  the  previous  order 
of  the  court.  The  effect  of  the  survey  re- 
turned with  the  inquest  in  this  case,  was 
not  to  determine  the  right,  but  to  ascertain 
the  quantity  of  land  on  each  side  of  the 
disputed  line,  so  as  to  assess  the  damages 
properly.     They  could  not  have  pursued  any 
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other  course.  The  controversy  between  the 
coterminous  landholders  could  not  deprive 
the  community  of  the  right  to  condemn  the 
land  for  a  public  landing".  The  land  lying- 
open  or  unenclosed,  the  jury  and  the  viewers 
treated  each  as  in  possession  up  to  the  line 
as  surveyed  on  the  former  occasion ;  and  the 
law,  in  the  absence  of  any  actual  possession, 
would  consider  him  in  possession  who  had 
the  right.  In  running  the  line  to  ascertain 
the  quantity,  it  passed  through  the  edge  of 
a  small  pen  enclosed  by  one  of  the  servants 
of  the  appellant.  An  inspection  of  the  plat 
shows  it  to  have  been  so  near  the  line  as 
not   to   affect  the  question  of  posses- 

20  si  on.     The  inference  would  *rather  be, 
that  the  line  was  recognized,  and  the 

enclosure  made  with  reference  to  it,  but 
accidentally  crossed  it  a  few  feet.  I  think 
the  jury,  under  the  circumstances,  did  right 
in  assessing  the  damages  to  each  of  the 
apparent  owners  up  to  the  disputed  line, 
leaving  the  subject  of  boundary  and  claim 
to  the  damages  to  be  litigated  between  the 
parties  themselves. 

Nor  is  there  anything  in  the  seventh  as- 
signment of  errors,  objecting  to  so  much  of 
the  order  as  withheld  payment  of  the  dam- 
ages assessed  to  Sale  until  the  dispute  about 
the  boundary  should  be  determined,  and 
directing  that  the  damages  should  be  paid 
to  the  party  to  whom  it  appeared  the  land 
belonged.  Being  made  with  the  consent 
of  Sale,  he  cannot  and  does  not  object ;  and 
the  reservation  was  made  for  the  benefit  of 
the  appellant,  upon  his  claim  of  title.  The 
law,  directing  the  levy  for  such  damages 
to  be  made  at  the  next  court,  is  directory ; 
and  the  omission  to  do  so  would  not  deprive 
the  party  of  his  right  to  them.  In  this 
case,  there  can  be  no  doubt  the  court  would 
be  bound  to  levy  for  the  damages  whenever 
the  appellant  shows  that  he  is  entitled  to 
them. 

The  last  error  assigned  is  that  the  dam- 
ages are  too  small.  The  land  condemned, 
and  for  which  damages  were  assessed  to 
the  appellant,  contains  two  roods  and 
thirty-one  poles,  a  portion  of  it  covered  by 
water  at  every  rise  of  the  tide,  and  the  res- 
idue for  the  most  part  a  barren  sand  bank, 
and  worthless  for  purposes  of  cultivation, 
detached  from  the  main  body  of  the  ap- 
pellant's land  by  a  public  road,  but  not 
separated  from  his  wharf  and  granary. 
It  is  manifest,  therefore,  the  land  is  in- 
trinsically of  little  value,  and  that  the 
jury,  in  assessing  the  damages,  have  had 
regard  to  considerations  connected  with  its 
position  on  a  navigable  stream,  where 
there  was  a  public  road  leading  to  a  ferry. 
The  appellant  had  examined  witnesses  to 
prove,  that  if  the  public  had  no  means 

21  of  access  to  the  river  except  ^through 
his    wharf  and   granary,    and   should 

pay  him  a  fair  and  reasonable  compensa- 
tion for  the  privilege,  it  would  be  a  source 
of  profit;  but  the  evidence  shows  that  the 
farmers  had  not  been  in  the  habit,  for  some 
years  past,  of  storing  their  grain  with  the 
appellant,  but  have  been  in  the  habit,  lat- 
terly, of  delivering  their  grain  at  the  wharf 


and  granary  of  Sale,  not  far  from  the  wharf 
and  granary  of  the  appellant.  Another 
witness  supposes  the  landing  would  dimin- 
ish the  value  of  the  appellant's  property 
one-third.  This  testimony  is  too  vague  and 
indefinite  to  enable  an  appellate  tribunal  to 
say  that  the  estimate  of  the  inquest  was  too 
low.  The  public  had  access  to  the  river  at 
the  wharf  and  granary  of  Sale ;  so  that  the 
opinion  that  the  wharf  and  granary  of  the 
appellant  might  be  a  source  of  profit,  if 
the  public  could  be  accommodated  at  no  other 
place,  is  entitled  to  but  little  weight;  and 
it  does  not  appear  to  what  other  property 
of  the  appellant  the  witness  alluded,  who 
supposed  that  it  would  be  diminished  one- 
third  in  value  by  the  proposed  landing ;  nor 
does  he  say  what  is  the  value  of  the  prop- 
erty which  would  be  so  diminished  in  value. 
The  evidence  in  the  record  does  not  show 
that  the  damages  assessed  were  insufficient ; 
and  in  the  absence  of  such  proof,  the  in- 
quest taken  upon  the  ground  must  be  deemed 
conclusive. 

After  the  order  and  judgment  of  the 
County  court  establishing  the  landing,  the 
appellant  appealed  to  the  Circuit  court;  and 
the  appeal  being  on  the  facts  as  well  as  the 
law,  new  testimony,  not  in  the  record,  was 
offered  at  the  trial  in  the  Circuit  court. 
Amongst  other  things,  the  appellant  proved 
that  the  names  of  Fleet  and  Ryland  were 
on  the  list  of  persons  shown  to  the  viewers, 
and  who  the  viewers  supposed  would  be 
benefited  by  the  proposed  landing.  That 
Fleet  and  R3^1and  were  justices  of  the  peace, 
and  both  were  on  the  bench,  and  members 
of  the  court  at  the  August  term  1848,  when 
the  order  to  award  the  writ  of  ad 
22  *quod  damnum  was  entered ;  and 
that  Ryland  was  a  member  of  the 
County  court  at  the  October  term,  when  the 
landing  was  established. 

Without  stopping  to  enquire  whether  it 
would  be  regular  to  object  in  this  mode  to 
the  competency  of  the  justices  who  com- 
posed the  court,  it  is  sufficient  to  say  that 
the  evidence  shows  no  legal  disqualifica- 
tion. The  fact  that  the  viewers  supposed 
that  they,  with  other  members  of  the  com- 
munity, would  be  benefited  by  the  landing, 
does  not  show  any  direct  interest  in  the 
controversy.  Every  individual  who  uses  a 
public  road,  landing  or  other  improvement, 
may,  in  some  sense,  be  said  to  be  benefited 
by  it ;  but  such  conjectural  benefit  does  not 
constitute  an  interest  in  the  controversy 
which  would  disqualify  a  juror,  and  much 
less  the  court.  In  regard  to  the  latter,  it  is 
in  the  power  of  the  party  to  preserve  on 
the  record  every  decision  made  against  him ; 
and  if  erroneous  in  law  or  fact,  the  error 
can  be  corrected  in  an  appellate  tribunal. 
In  the  present  case,  no  suggestion  seems 
to  have  been  made  in  the  County  court,  that 
any  member  of  the  court  had  an  interest  in 
the  controversy.  The  appellant  excepted 
to  the  decision  of  the  County  court,  and 
spread  the  facts  on  the  record ;  and  in  the 
Circuit  court  the  case  was  heard  upon  the 
record  and  proceedings  of  the  County  court, 
together  with  the  viva  voce  testimony  then 
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offered.  If  upon  such  hearing^  it  appeared 
that  the  proceedings  were  regfular,  and  that 
the  facts  entitled  the  petitioners  to  an  order 
establishing  the  landing,  the  judgment  of 
the  County  court  in  their  favor  was  prop- 
erly affirmed.  I  think  the  judgment  of  the 
Circuit  court  was  right,  and  should  be 
affirmed  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Judgment  affirmed. 


23         *Bank  of  Washington  v.  Hupp. 

April  Term,  1868,  Richmond. 
(Absent  Allmk  and  Samttbi^,  Js.*) 

I.  Heeds  of  Trust— Mortgagee— Profltst— Case  St  Bar.— 

A  executed  a  deed  of  trust  on  real  and  personal 
property,  to  secure  the  purchase  money;  of  which 
purchase  money  he  paid  a  part,  and  the  amount 
still  dae  was  unascertained,  and  a  matter  of  doubt 
He  executed  a  second  deed  of  trust  upon  the  same 
property  to  secure  a  larre  bond  to  S,  the  consid- 
eration of  which  was  in  part  a  previously  existing 
bonaAde  debt,  in  part  debts  which  S  had  assumed 
or  was  to  assume  for  A,  and  a  part  was  usurious. 
A  afterwards  executed  a  mortffaffe  on  the  same 
property  to  H,  to  secure  a  debt  due  to  him.  and  to 

*JuDOB  AixBN  was  related  to  some  of  the  parties, 
and  JuDOB  SAMjmtA  had  been  counsel  in  the  cause. 

tDeeds  of  Trust— Mortgagee—Right  to  Rents  and 
Proflts.— In  Stout  v.  Philippl,  etc.,  Co.,  41  W.  Va.  846, 
28  S.  E.  Rep.  671,  it  was  said:  "If  a  mortgagor  or 
grantor  in  a  trust  deed  or  Judgment  debtor  is  in 
possession  pending  suit  to  sell  the  land,  he  is  not 
chargeable  with  rent;  and  if  the  creditors  are 
doubtful  of  the  adequacy  of  their  security,  and  want 
the  benefits  of  profits  until  a  sale  can  be  had.  they 
must  get  an  order  of  sequestration,  commonly  ac- 
complished by  appointment  of  a  receiver.  Clarke 
v.  Curtis,  1  Oratt  880;  Childs  v.  Hurd,  88  W.  Va.  06.  9 
S.  £.  Rep.  868;  Bank  v.  Hupp,  10  GraU,  8S.  In  the  last 
case.  Judge  Moncitrb  said  he  thought  this  principle 
more  applicable  to  deeds  of  trust  than  to  mort- 
gages.*' Again,  in  Frayser  v.  R.  &  A.  R.  Co.,  81  Va. 
881,  the  court  said:  "The  law  is  now  well  settled  that 
until  possession  of  the  mortgaged  property  is  taken 
by  the  mortgagee,  or  a  proper  Judicial  authority, 
the  mortgagor  is  entitled  to  the  profits.  When  pos- 
session is  thus  taken  the  mortgagee  becomes 
entitled  to  the  profits,  but  only  to  such  as  thereafter 
accrue.  1  Jones  on  Mortgages  (8d  Ed.)  sec.  670; 
Williamson *s  Adm'r  v.  W.  C,  V.  M.  &  Q.  S.  R,  R.  Co., 
88  Oratt  684;  Oibert  v.  Same.  Id.  645." 

See  also,  1  Min.  Inst  (4th  Ed.)  604.  And  see  gen- 
erally, monographic  note  on  "Deeds  of  Trust"  and 
monographic  note  on  "Mortgages." 

Appointment  of  Receiver.— in  Brlstow  v.  Home 
Building  Co..  01  Va.  27.  20  S.  E.  Rep.  946.  it  was  said: 
"The  right  to  have  a  receiver  appointed  to  hold 
rents  to  supply  any  deficiency  which  may  exist  after 
sale  is  made,  when  the  debtor  who  is  personally 
liable  for  the  deficiency  is  insolvent,  and  in  this  way 
obtain  a  specific  lien  upon  the  rents  to  pay  such 
deficiency,  is  supported  by  the  highest  authority. 
Clarke  v.  Curtis.  1  Oratt  280;  Beverley  v.  Brooke 
et  alt.,  and  Beverley  v.  Scott  etal8.,i  Oratt  187;  Bank 
of  Washinoton  v.  Hupp,  10  Oratt.  23,  4i." 


indemnify  him  as  his  surety ;  and  by  this  mortgage 
H  was  authorised  and  did  take  possession  of  the 
property,  and  use  the  same  for  the  purpose  of 
applying  the  annual  profits  to  the  payment  of  his 
debts  and  those  for  which  he  was  surety.  The 
trustees  in  the  second  deed  having  advertised  the 
property  for  sale,  A  and  H  filed  a  bill  to  enjoin 
the  sale  on  the  ground  that  the  debtwaa  OBurious. 
until  the  question  of  usury  could  be  tried  at  law. 
It  was  held  that  though  the  bond  was  usurious, 
the  deed  of  trust  should  be  a  valid  security  for  so 
much  of  the  bond  as  was  bonajide,  and  that  the 
property  should  be  sold  to  pay  this  amount,  and 
what  was  due  on  the  first  deed  of  trust  The  ac- 
counts were  taken  and  the  property  sold,  and  the 
proceeds  of  the  sale  were  not  suflident  to  pay  the 
amount  due  on  the  first  and  second  deed.  Hkld: 
That  H  was  not  liable  to  account  to  S.  the  creditor 
in  the  second  deed,  for  the  profits  he  had  made 
pending  the  proceedings  in  the  cause. 

a.  Same— Same— Same- SaBM.—Thocigh  by  the  terms 
of  the  mortgage  to  H,  he  had  a  discretion  to  apply 
the  profits  to  pay  his  own  debt  and  thooe  for  which 
he  was  surety,  or  to  the  debt  of  S,  he  was  not 
bound  to  apply  any  part  of  these  profits  to  the 
debts  of  S.  And  if  this  were  more  doubtful,  the 
holders  of  that  debt  having  claimed  not  under 
this  deed  but  against  it  they  cannot  complain 
that  no  part  of  these  profits  have  been  decreed 
to  them. 

This  is  the  sequel  of  the  case  cf  the  Bank 
of  Washing-ton  v.  Arthur  A  als.,  3 
24  Gratt.  173.  When  the  cause  *went 
back  to  the  Circuit  coiurt,  Hupp  and 
Machir,  in  November  1846,  filed  an  amended 
bill,  in  which  they  charged  that  Steenberg^en 
did  not  pay  the  debts  of  Arthur  to  the 
amount  he  had  undertaken  to  pay,  and  that 
he  retained  in  his  hands  the  sum  of  ten 
thousand  dollars  to  meet  the  balance  that 
was  due  on  a  deed  of  trust  previously  g-iven 
by  Arthur  to  secure  a  larg^e  debt  due  to  the 
heirs  of  John  Arthur,  for  the  purchase 
money  of  the  real  estate  embraced  in  the 
deed  executed  to  secure  him.  That  they 
were  not  advised  what  amount  was  paid  by 
Arthur  on  account  of  this  debt  due  to  the 
heirs  of  John  Arthur,  but  they  believed 
that  large  payments  had  been  made,  and 
that  the  debt  was  nearly  if  not  entirely  dis- 
charged ;  yet  that  the  deed  stood  upon  the 
record  in  nowise  released ;  and  the  balance, 
if  any  due  thereon,  was  unascertained. 

They  charged  further,  that  James  S. 
Arthur  put  his  property,  which  was  em- 
braced in  these  deeds,  into  the  hands  of  the 
complainant  Hupp,  to  be  held  and  used  by 
him  for  the  purpose  of  making- profits  there- 
from, which  profits  were  to  be  applied  to 
discharg^e  the  debts  which  Arthur  owed  to 
Hupp,  and  also  the  debts  of  Arthur,  for 
which  Hupp  was  bound,  as  would  appear  by 
reference  to  a  mortgage  executed  by  Arthur, 
which  was  filed  as  an  exhibit.  That  Hupp, 
under  the  provisions  of  this  deed  of  mort- 
gage, took  the  property  into  his  possession, 
and  had  continually  since  held  it  for  the 
purposes  above  stated,  and  had  made  profits 
therefrom,  by  manufacturing  iron,  milling: 
and  farming ;  but  the  amount  he  was  unable 
to  ascertain. 
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After  making'  the  necessary,  parties,  they 
asked  that  the  amount  due  on  the  deeds  of 
trust  g'iven  by  Arthur  might  be  ascertained, 
and  that  the  trust  property  might  be  sold 
and  applied  to  the  satisfaction  of  such  of 
the  liens  as  were  valid,  according  to  their 
priorities. 

The  deed  executed  to  secure  the  debt  due 
to  the  heirs  of  John  Arthur  was  filed 

25  as  an  exhibit,  and   is  Mated  Septem- 
ber   17th,    1833.     The    bonds    secured 

were  executed  to  David  Crawford  and  Philip 
Williams,  jr.,  the  commissioners  who  had 
sold  the  property,  the  price  of  which  was 
twenty-nine  thousand  seven  hundred  and 
twenty-two  dollars  thirty-four  cents. 

The  mort£^age  to  Hupp  bears  date  the  4th 
of  September  1839,  and  provides  that  Hupp 
may  take  possession  of  the  property  and 
carry  on  the  manufactory  of  iron,  the  mill 
and  farm,  and  use  the  property  conveyed 
for  that  purpose,  applying  the  profits  to 
the  liquidation  of  the  debts  due  to  said 
Hupp,  or  to  such  debts  as  he  may  be  or  has 
become  security  for,  or  to  the  debt  due  to 
said  John  B.  Steenbergen;  or  if  the  said 
Hupp  shall  think  best  to  do  so,  to  sell  the 
said  property,  real  and  personal,  upon  such 
terms  as  he  shall  think  most  beneficial  to 
the  creditors,  and  apply  the  proceeds  to  the 
liquidation  of  said  debts.  But  if  Arthur 
paid  the  debt  due  to  Hupp  and  the  debts 
for  which  Hupp  was  or  should  become  the 
security  of  Arthur,  then  the  deed  to  be  void. 

Williams  answered  the  bill,  showing  how 
much  of  the  purchase  money  of  the  property 
sold  by  himself  and  Crawford  had  been  paid 
to  them ;  and  stating  that  James  S.  Arthur 
insisted  in  his  life  time,  that  by  paying 
the  debts  of  John  Arthur's  estate,  and  by 
advances  made  to  the  children,  he  had  paid 
a  larg^e  portion  of  the   balance   of  his  debt. 

In  May  1847,  the  Bank  of  Washington 
filed  a  cross  bill  in  the  cause.  After  setting 
out  the  decree  of  the  Court  of  appeals,  and 
the  filing  of  the  amended  bill,  and  the  facts 
therein  stated,  from  circumstances  which 
they  state,  and  information,  they  charge 
that  the  amount  due  to  John  Arthur's  heirs 
has  been  paid.  They  say  it  is  probable 
that  the  trust  property  will  not  sell  for 
enou£^h  to  pay  the  debt  due  to  the  bank ; 
and  as  Hupp  admits  in  both  his  original 
and  amended  bill,  that  he  has  been, 
fxotn  the    time   of    the   institution  of 

26  *this  suit,  in   possession  of  the  prop- 
erty   under   James    S.    Arthur,    and 

accountable  for  rents  and  profits ;  and  as 
Arthur  and  himself,  by  their  bill  of  injunc- 
tion in  March  1841,  prevented  a  sale  then 
about  to  take  place  under  the  complainant's 
deed  of  trust,  that  from  that  time  at  least, 
the  bank  has  a  just  claim  upon  Hupp  for 
an  account  of  said  rents  and  profits,  to  sub- 
ject the  same  to  the  payment  of  the  debt 
due  to  the  bank,  or  any  balance  of  said  debt 
which  may  remain  after  applying  the  net 
proceeds  of  the  sale  of  the  property  itself. 
And  making  Hupp,  Machir,  the  adminis- 
trator of  James  S.  Arthur,  the  heirs  of 
John  Arthur  and  others  defendants,  the 
prayer  of  the    bill    is   that   a  commissioner 


may  be  directed  to  state  and  report: 
1st.  An  account  of  what  is  due,  if  anything, 
and  to  whom,  under  the  deed  of  trust  ex- 
ecuted by  James  S.  Arthur  to  secure  the 
purchase  money  of  the  property  sold  by 
Crawford  and  Williams  as  commissioners. 
2d.  An  account  of  what  is  due  upon  the 
bond  and  deed  of  trust  held  by  the  bank. 
3d.  An  account  of  the  rents  and  profits  of 
the  property  since  it  has  been  in  the  hands 
of  Hupp,  or  since  the  injunction  was  ob- 
tained, or  from  such  time  as  the  court  may 
think  proper.  That  in  the  mean  time  a 
receiver  may  be  appointed;  and  as  soon  as 
the  two  accounts  first  mentioned  are  re- 
ported and  approved,  that  the  property  may 
be  sold,  and  the  complainant's  debt  be  paid 
out  of  the  proceeds  of  sale,  and  if  necessary, 
out  of  the  rents  and  profits. 

The  heirs  of  John  Arthur  answered  the 
cross  bill,  denying  that  they  had  been  paid  . 
by  James  S.  Arthur,  or  that  he  had  paid 
debts  of  John  Arthur.  Hupp  also  answered, 
admitting  that  he  had  held  the  property  of  ' 
Arthur  for  the  purpose  of  paying  the  debt 
due  to  him,  and  the  debts  for  which  he  was 
bound  as  Arthur's  security;  but  denying 
that  he  was  liable  to  the  bank  for  the  rents 
and  profits  he  had  received. 

In  September  1847,  the  court  ap- 
27  pointed  a  commissioner  *to  rent  out 
the  property.  In  April  1848,  commis- 
sioners were  appointed  to  state  and  report 
the  accounts  prayed  for  in  the  cross  bill. 
In  September  1849,  commissioners  were 
appointed  to  sell  the  property.  The  com- 
missioners appointed  to  settle  the  accounts 
made  their  report,  ascertaining  the  amount 
due  to  the  Bank  of  Washington,  upon  the 
principles  of  the  decree  of  the  Court  of  ap- 
peals, to  be  on  the  31st  of  December  1849, 
thirty-six  thousand  dollars  and  four  cents, 
of  which  there  was  of  principal  twenty-four 
thousand  one  hundred  and  forty-two  dollars 
seventy-nine  cents.  That  there  was  due  at 
the  same  date  to  the  heirs  of  John  Arthur, 
the  sum  of  eleven  thousand  four  hundred 
and  sixty-nine  dollars  fifty-four  cents,  of 
which  ten  thousand  and  forty-seven  dollars 
seventy-eight  cents  was  principal ;  and  that 
the  annual  value  of  the  property  from  the 
30th  of  April  1841,  the  day  when  the  sale 
was  advertised  to  take  place,  which  was 
enjoined  by  the  plaintiffs  in  the  original 
bill,  to  the  1st  of  January  1848,  when  the 
commissioner  appointed  by  the  court  took 
it  into  his  possession,  amounted  to  sixteen 
thousand  one  hundred  and  sixty-one  dollars 
forty-eight  cents. 

The  cause  came  on  to  be  heard  in  April 
1850,  when  it  appearing  from  the  report  of 
the  commissioners  appointed  to  sell  the 
property,  that  the  proceeds  of  sale  with  the 
rents  in  the  hands  of  the  receiver  were  not 
sufficient  to  satisfy  the  debt  due  to  the  heirs 
of  John  Arthur  and  that  due  to  the  Bank  of 
Washington,  the  court  made  a  decree,  di- 
recting payment  to  the  heirs  of  the  sums 
respectively  due  them ;  and  that  the  balance 
of  the  fund  should  be  paid  to  the  bank ;  and 
holding^  that  Hupp  was  not  liable  to  the 
bank  for  the  rents   and   profits  of  the  prop- 
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erty  whilst  it  was   in    his   possession,    dis- 
missed so  much  of  the   cross  bill  as  sought 
to    subject   him  for  these  rents  and  profits, 
with  costs  to  the  complainants  in  the 

28  original  and  amended  bill  *ag^inst 
Steenbergen  and  the  Bank  of  Wash- 
ington. Whereupon,  the  Bank  of  Washing- 
ton applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Robinson  and  G.  N.  Johnson,  for  the  ap- 
pellant. 
Patton  and  Cooke,  for  the  appellee. 

LBB,  J.  In  1  Coote  on  Mortgages,  p. 
332,  the  general  doctrine  is  stated,  that  a 
mortgagor  in  possession  is  not  bound  to 
account  for  rents  and  profits  to  the  mort- 
gagee. He  refers  to  the  case  of  Colman  v. 
The  Duke  of  St.  Albans,  3  Ves.  R.  25.  That 
case  simply  establishes  that  where  the  debt 
is  due,  and  the  mortgagee  does  no  act  to 
appropriate  the  rents  to  his  debt,  but  per- 
mits the  mortgagor  to  remain  in  possession, 
and  to  receive  the  rents  and  apply  them  as 
he  thinks  proper,  he  cannot  call  the  mort- 
gagor to  account  for  what  he  may  so  have 
received.  But  it  is  undoubtedly  true,  that 
the  mortgage  subject  and  all  its  profits  are 
or  may  be  rendered  liable  for  the  debt 
secured  by  the  mortgage.  1  Coote  on  Mortg. 
325.  Whilst  the  mortgagor  remains  in  pos- 
session of  the  estate,  he  holds  it  by  a  ^ail 
and  precarious  tenure,  which,  in  Beverley 
V.  Brooke,  4  Gratt.  187,  209,  was  compared 
to  that  of  a  tenant  at  will ;  and  like  such 
a  tenancy,  it  may  be  determined  by  any 
manifestation  of  the  will  of  either  party. 
Slight  acts  will  be  deemed  sufficient  to 
manifest  that  intention ;  and  the  right  of 
a  mortgagor  to  take  the  profits  without 
account  depending  upon  the  will  of  the 
mortgagee,  ceases  whenever  a  manifesta- 
tion of  the  mortgagee's  intention  to  deter- 
mine it  is  made.  In  the  case  of  a  formal 
lease,  the  mortgagee  may  entitle  himself 
to  receive  the  rents  by  notice  to  the  tenant; 
and  all  the  profits  not  theretofore  received 
by  the  mortgfagor  will  be  held  to  be  appro- 
priated by  the  mortgage  debt.  Drummond 
V.  The  Duke  of  St.  Albans,  5  Ves.  R. 
433;  Pope    v.    Bi^gs,    17   Eng.  C.  L. 

29  *R.    368.     Now,    it   seems  to  me  that 
Hupp  can  stand  on  no  better  footing 

than  the  mortgagor  himself,  or  a  tenant 
under  him,  and  that  his  possession  must  be 
regarded  as  subject  to  the  same  rules  and 
principles  which  will  apply  to  theirs.  If 
the  prior  mortgagee  hold  the  legal  title,  he 
may  treat  a  party  in  possession  under  the 
mortgagor  as  a  trespasser,  and  after  a 
recovery  in  ejectment,  may  hold  him  liable 
for  rents  and  profits.  But  as  he  may  thus 
secure  them  by  a  proceeding  at  law,  a  court 
of  equity  will  not  give  relief  as  to  rents 
and  profits  which  he  may  permit  the  party 
in  possession  to  receive  and  dispose  of  with- 
out resorting  to  his  legal  remedy:  So  that 
he  cannot  come  into  equity  to  have  a  re- 
ceiver appointed.  But  the  case  of  a  second 
mortgagee,  who  has  not  the  legal  title,  is 
different.  If  the  first  mortgagee  be  not  in 
possession,    he    ma3'    have    a    receiver   ap- 


pointed, though  of  course  without  prejudice 
to  the  right  of  the  first  mortgagee  to  taice 
possession,  if  he  will.  Coote  on  Mortg^. 
5%;  2  Spence's  Eq.  689;  Bemey  v.  Sewell, 
1  Jac.  A  Walk.  627;  Archdeacon  v.  Bowes, 
3  Anst.  R.  752.  In  this  case,  Crawford  and 
Williams,  the  trustees  in  the  deed  of  trust 
for  the  benefit  of  John  Arthur's  heirs,  hold- 
ing the  legfal  title,  could  have  entered  upon 
Hupp  or  brought  ejectment.  They  could 
not,  therefore,  have  a  receiver  appointed 
on  their  motion:  but  Steenbergen,  standing' 
as  second  mortgagee  without  the  legal  title, 
was  entitled  to  the  appointment  of  a  receiver 
by  the  court  of  chancery ;  and  thus  to  secure 
the  rents  and  profits  for  his  mortgage  debt. 
And  as  the  equitable  mortgagee  is  entitled 
to  the  rents  and  profits  from  the  time  of 
the  appointment  of  a  receiver,  he  is  also  so 
entitled  from  the  time  of  his  doing  any  act 
which  shall  be  equivalent  to  an  application 
for  such  appointment ;  and  an  order  of  sale 
in  a  suit  to  foreclose  the   mortgage  is  such 

an  act.     Bx  parte  Living,  38  Bn^.  C. 
30        Lt.  R.  343.     Again:  A  notice  toa  *first 

mortgagee   in  possession,  by  the  sec- 
ond mortgagee,  not  to  pay  over  the  rents  to 
the   mortgagor,    will    be   equivalent  to  the 
application    for  a   receiver;  because  if  the 
first  mortgagee,  after  such  notice,  continue 
to  pay  over  the  rents   to  the  mortgagor,  he 
will  be  held  Answerable   for  them.     Berne j 
V.  Sewell,  1  Jac.    A   Walk.    627;  2  Spence's 
Eq.    648.     So  after  a  bill  filed  by  a  second 
mortgagee,  the   first   mortgagee   in  posses- 
sion cannot  pay  over  the  rents  to  the  mort- 
gagor  without   making    himself   liable    to 
account.     Parker  v.    Calcraft,    6  Madd.  R. 
11.     So  if  in  a  case  in  which  the  mortgagee 
is  no  party,  a  receiver  have  been  appointed, 
he  comes  forward  and  moves   to  discharge 
the  receiver,  from  the  time  of  such  discharge 
he  will  be  entitled  to  the   rents  and  profits. 
Thomas  v.    Brigstocke,   3  Cond.  Eng.  Ch. 
R.  570.     Now,  there  can  be  no  special  virtue 
in  the  particular  act    which    shall   evince 
the    mortgagee's  determination    to   put  an 
end  to  the  possession   held  under  the  mort- 
gagor,   and   to  appropriate   the  whole  sub- 
ject,   out   and   out,    from   that  time  to  the 
payment  of  his  debt.     Any  act,  conforming 
to  the  nature  of  the  case,  which  shall  suffi- 
ciently    fulfill    the     condition    of    plainly 
manifesting   such    purpose,    and   repel  the 
presumption  of  consent  to  the   mortgagor's 
possession,  ought  to  be  sufficient  to  found 
the   right   to  have   the  accessory  as  well  as 
the  principal  subject,    so   far  as  necessary, 
appropriated  to  his  benefit   from  that  time ; 
and  it  seems  to  me,  that  what  was  done  by 
the  bank  in  this  case   should   be  deemed  a 
sufficient  foundation  for  the   right  to  claim 
the    rents  and   profits  of  the  property  that 
accrued    after  the  injunction,  in  the  actual 
result  of  the  whole  case.    The  bank  deter- 
mined to  resort  to   a   sale  of  the  property, 
and  directed  the  trustee  to  proceed  to  make 
it ;  and  it  gave   notice    of   its  claim  and  of 
such  its  intention  to  appropriate  the  whole 
subject    to    the    purposes    of    its   debt,    by 
causing    the    sale    to    be    advertised;    and 
it    formally    and     distinctly    made    claim 
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31  *and  set   up   its    title    in   the  sdit  of 
Hupp  and  Arthur.     Of  the   right  of  a 

junior  mortgagee  to  foreclose  the  equity  of 
redemption,  and  in  the  case  of  a  deed  of 
trust,  to  sell,  no  doubt  can  be  entertained. 
The  case  of  Howell  v.  Ripley,  10  Paige's 
R.  43,  cited  by  the  appellee's  counsel  for 
another  purpose,  is  an  authority  for  this 
proposition :  though  where  the  junior  in- 
cumbrancer is  about  to  sell,  and  the  amount 
of  previous  liens  is  unascertained,  the  court 
of  equity,  rather  ex  gratia  or  as  a  matter  of 
favor  to  the  mortgagor,  will  stay  a  sale 
till  it  be  ascertained.  Thus,  the  bank,  in 
ignorance  for  aught  that  appears,  of  any 
previous  unsatisfied  debt,  was  proceeding 
to  take  the  appropriate  means  to  reduce  the 
subject  to  possession,  by  causing  a  sale  to 
be  made,  when  it  was  arrested  by  the  in- 
junction of  Hupp  and  Arthur  setting  up 
a  title  adversary  to  that  under  which  the 
bank  claimed,  alleging  that  the  deed  to 
Steenbergen  was  usurious,  and  seeking  to 
avoid  the  whole  security.  It  did  not  seek 
merely  partial  or  equitable  relief,  but  to 
get  rid  entirely  of  the  deed  under  which 
the  bank  claimed.  It  is  true  there  are  cer- 
tain allegations  in  the  bill,  upon  the  ground 
of  which  partial  equitable  relief  might  be 
administered ;  but  it  would  seem  that  they 
are  made  rather  as  ancillary  circumstances, 
with  a  view  to  aid  in  making  out  the  case 
of  usury,  than  for  the  simple  purpose  of 
reducing  the  amount  due,  and  obtaining 
relief  in  part.  Manifestly,  the  whole  frame 
of  the  bill  is  to  displace  the  Steenbergen 
debt  entirely,  and  to  let  Hupp  in.  Now,  as 
Hupp  was  thus  seeking  to  delay  the  sale  of 
the  property,  whereby  a  deficiency  might 
be  occasioned,  (as  it  in  fact  has  been  in 
the  result,)  it  could  not  be  unreasonable 
for  the  court,  on  granting  the  injunction, 
to  impose  such  terms  as  mi^ht  fully  protect 
the  bank  against  loss  or  injury.  Rogers  v. 
Rathbun,  1  John.  Ch.  R.  367;  Tupper  v. 
Powell,  Ibid.  439;  both  cases  of  usury, 

32  in    which    the   court    held    that   *the 
party  seeking  relief  must  do  what  is 

jttst  and  right  on  his  part.  He  that  seeks 
equity  must  do  equity ;  and  it  could  not  be 
unjust  to  require  Hupp  and  Arthur  seeking 
relief  in  the  manner  they  were,  to  submit 
to  such  terms  as  would  insure  the  bank 
against  the  loss  of  any  part  of  the  amount 
that  might  eventually  be  found  actually 
due,  by  reason  of  the  delay  thereby  occa- 
sioned. 2  Tuck.  Comm.  468;  Marker  v. 
Marker,  4  Eng.  I^aw  &  Eq.  R.  95,  106.  In 
the  case  of  an  injunction  to  a  judgment  at 
law,  the  statute  provides  for  adequate  bond 
and  security;  and  in  other  cases,  it  is  the 
right  and  duty  of  the  court  to  require  that 
sufficient  security  should  be  given.  If  the 
bill  of  Hupp  and  Arthur  had  stated  the 
case  as  it  really  was,  admitting  what  was 
really  and  justly  due,  the  court  would  have 
taken  some  steps  to  secure  that  amount  to 
the  bank,  and  to  prevent  any  portion  of  it 
from  being  lost  by  reason  of  its  interfer- 
ence. This  court  has  adjudged  in  this  case, 
that  Arthur  and  Hupp  were  not  entitled  to 
the    relief   they    sought,    but    to  equitable 


relief  only,  and  upon  equitable  terms.  It 
has  directed  the  amount,  justly  due  from 
Arthur  to  Steenbergen,  to  be  ascertained 
by  a  proper  proceeding.  That  has  been 
done  by  a  commissioner,  and  a  report  made, 
to  which  no  exception  was  taken,  and  which 
was  confirmed  by  the  court.  Thus,  the 
amount  for  which  the  deed  of  trust  st?nds 
as  a  security,  has  been  fixed  and  ascer- 
tained; and  the  court  has  also,  by  its  de- 
cree, established  the  right  to  raise  that 
amount  by  a  sale  of  the  propert3'.  The 
property  has  accordingly  been  sold ;  and 
the  proceeds  of  the  sale  have  proved  inade- 
quate to  satisfy  the  amount  thus  declared 
due.  Now,  it  may  not  be  unreasonable  to 
infer  that  this  deficiency  was  occasioned, 
in  whole  or  in  part,  by  the  interference 
which  caused  the  delay  of  the  sale.  Cer- 
tainly, if  the  property  had  been  sold  in 
April  1841,  (the  period  proposed,)  and  the 
proceeds  then  applied  to  the  debt,  the 

33  *large  accumulation  of  interest  which 
took    place    between    that  perio<l  and 

the  time  of  the  sale,  would  have  been 
avoided,  or  at  least  so  much  of  it  as  accrued 
upon  that  portion  of  the  debt  that  would 
have  b«en  covered  by  the  proceeds  of  the 
sale. 

Where  a  party  is  proceeding  at  law  to  get 
a  judgment  for  more  than  is  due,  and  the 
defendant  appeals  to  the  court  of  chancery 
for  relief  by  way  of  injunction,  the  settled 
rule  is,  that  it  will  only  be  granted  on 
terms  of  confessing  a  judgment  and  ex- 
ecuting a  release  of  errors  at  law.  And  a 
judgment  is  always  suffered  to  stan<l  as  a 
security  for  what  may  be  reall3'  due,  though 
obtained  by  fraud,  accident  or  surprise, 
and  although  what  may  be  due  be  the  whole 
or  a  part  only  of  the  debt  recovered. 
Farmers  Bank  v.  Vanmeter,  4  Rand.  553, 
Judge  Green's  opinion.  So  where  there  is 
a  recovery  at  law,  and  the  defendant  seeks 
relief  in  equity  in  the  nature  of  a  new  triaK 
the  judgment  at  law  stands  as  a  security 
for  what  the  plaintiff  may  be  justly  entitled 
to,  and  the  court  of  chancery  continues  the 
injunction  and  directs  the  proper  issues; 
and  upon  the  coming  in  of  the  verdict,  per- 
petuates the  injunction  or  dissolves  it,  in 
whole  or  in  part,  according  to  the  finding 
of  the  jury.  Knifong  v.  Hendricks,  2 
Graft.  212.  These  principles  seem  all  to  be 
in  strict  conformity  to  that  favorite  maxim 
of  the  court  of  equity,  that  he  that  seeks 
equity  must  do  equity ;  and  should  be  ad- 
hered to,  however  the  manner  of  their  ap- 
plication may  be   varied  in  different  cases. 

When,  therefore,  Arthur  and  Hupp  applied 
for  their  injunction,  due  care  should  have 
been  taken  to  protect  the  bank  against  any 
loss  by  reason  of  its  being  allowed,  and  to 
preserve  entire  the  full  benefit  of  the  secu- 
rity which  it  then  had.  Hupp,  it  seems  to 
me,  should  have  been  required  to  pay  the 
rents  into  court  or  to  surrender  the  property 
to  the  officer  of  the  court,  to  be  by  him 
rented    out,    and    the  proceeds  to  be 

34  ^accounted  for  and    paid  as  the  court 
might    direct;  or   the   parties  should 

have  been  required  to  give  adequate  security 
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to  indemnify  the  bank  ag'alnst  the  loss  of 
any  portion  of  what  should  be  really  due, 
if  any  were  thereby  occasioned.  Marker 
V.  Marker,  4  Eng.  Law  and  Eq.  R.  95, 
106;  Pulteney  v.  Warren,  6  Ves.  R.  73; 
Bond  y.  Hopkins,  1  Scho.  &  Lef.  413; 
O'Donel  v.  Browne,  1  Ball  &  Beat.  263.  It 
could  be  no  hardship  or  injustice  to  Hupp 
to  require  the  rents  to  be  brougfht  into  court, 
because  if  they  should  prove  to  be  required 
to  make  up  the  amount  justly  due  the  bank, 
they  should  be  so  applied.  If  not,  they 
could  be  paid  over  to  Hupp,  together  with 
the  balance  of  the  proceeds  of  the  sale  of 
the  property,  if  any  there  proved  to  be. 

It  is  no  answer  to  this  view  of  the  course 
that  should  have  been  adopted,  to  say  that 
the  parties  looked  to  the  sufficiency  of  the 
subject  to  pay  the  debt,  and  that  no  sug- 
gestion was  made  to  the  court  that  its  suffi- 
ciency was  questionable ;  because  it  would 
have  been  right  for  the  court  to  protect 
the  party  against  the  possibility  of  loss  in 
this  way,  by  imposing  suitable  terms  or 
granting  the  injunction ;  and  that  the  court 
did  not  do  what  it  might  or  would  have 
done,  if  such  a  suggestion  had  been  made, 
can  furnish  no  good  reason  why  it  should 
not  repair  the  mischief  so  far  as  it  may  be 
in  its  power.  If  it  was  the  right  of  the 
bank  that  the  means  should  have  been  pro- 
vided by  the  court  of  putting  it  in  the  same 
condition  as  to-the  whole  or  any  part  of 
the  debt  that  should  prove  to  be  just,  as  if 
it  had  not  interfered,  then  its  failure  to 
remind  the  court  of  its  omission  or  to  call 
upon  it  to  take  measures  to  secure  the  rents 
and  profits,  (in  confidence  possibly  that 
Hupp  was  a  solvent  and  responsible  man, 
and  a  willingness  to  rely  on  his  personal 
ability  to  answer  them,)  cannot  and  ought 
not  to  impair  such  right  thus  existing 
at     the    very    time    the     injunction     was 

granted. 
35  *''But  the  court  has  required  no  such 

security  from  Hupp.  It  has  taken  no 
measures  to  have  the  rents  brought  into 
court ;  but  has  upon  the  bill  of  Arthur  and 
iftipp,  assailing  and  seeking  to  set  aside 
the  whole  debt  claimed  under  the  deed  of 
trust  to  Steenbergen,  prevented  the  bank 
from  availing  itself  of  its  security  for  any 
amount  whatever,  and  has  made  no  provi- 
sion to  protect  the  bank  against  the  loss  of 
a  portion  of  the  amount  justly  due  in  con- 
sequence of  the  delay,  by  reason  of  the  de- 
preciation in  the  value  of  the  property,  the 
accumulation  of  interest  or  otherwise.  It 
has  suffered  Hupp  to  remain  in  possession 
contrary  to  the  will  and  intention  of  the 
bank,  and  to  receive  the  rents  and  profits 
during  the  pendency  of  the  injunction,  and 
put  them  in  his  pockets,  while  the  trust 
creditor  during  the  same  time  is  kept  out  of 
his  money  without  any  indemnity.  Is  there 
then  no  remedy  for  this  wrong?  Is  this  a 
case  of  damnum  absque  injuria?  Shall 
Hupp,  the  junior  incumbrancer,  thus  be 
permitted  to  appropriate  a  large  sum  issu- 
ing out  of  the  trust  subject  to  the  prejudice 
of  the  prior  incumbrancer,  and  that  after 
the  latter  had  made  the  proper  effort  in  the 


appropriate   way    to   avail   himself  of    the 
trust  subject,  but  was  prevented,   and    his 
hands  tied  by  the  act  of  Hupp?    And    shall 
the  prior  incumbrancer  thus  be  made  to  lose 
so    much  of  the  amount  justly  due  him?     I 
do  not  see  how  this  can  be  made  to  conform 
to  justice   or  the  established  principles  and 
maxims  of  the  court  of  equity.     Hupp  bal- 
ing sought  and  obtained  the  aid  of  a   court 
of  equity,  should  be  held  and  taken  to  sub- 
mit to  everything  that  equity  and  good  con- 
science  required,    and  upon  that    principle 
to  do  what  is  right  and  just.     It  was   but 
right  and  just    that  the   bank,   being   the 
prior    incumbrancer,    under     the     circum- 
stances of  this  case,  and  after  its  ineffectual 
effort,  (rendered  so  by  the  act  of  Hupp,)  to 
appropriate   the  subject,    should    have   the 
benefit  of  the  whole  subject,   at  least 
36        *from  and  after  that  period,  in   pref- 
erence   to   Hupp,    the  junior   incum- 
brancer.    I  am  of  opinion  that  it  is  a   case 
eminently  proper  for  the  application  of  the 
principles,  if   not   the  precise  form,  of  the 
case    of  Pulteney  v.  Warren,  6  Ves.  R.  73. 
In  that  case,  the  doctrine  is  broadly  avowed 
that   it  is  the  duty  of  the  court  to  relieve  a 
party,    as  far  as  it  can,  from  the  injustice 
to  which  the  shortness  of   its   proceedings 
may  have  exposed  him.     It  is  said  there  to 
be  a  principle   on   which   courts  of  justice 
should  act  without  scruple,  to  relieve  parties 
against  the  injustice  that  may  be  occasioned 
by  Its  own  acts   or  oversights,    at  the   in- 
stance of  the  party  against  whom  the  relief 
is  sought.    The  doctrine  of  this  case  is  rec- 
ognized as  unquestionable  by  Lord  Redes- 
dale,  in  Bond  v.  Hopkins,  1  8ch.  A  Lef .  413 ; 
and    by    L/ord   Cotterham,     in    Sanxter    v. 
Foster,  1  Cr.  A  Phil.  302,  18  Eng.    Ch.    R. 
302.     It  is  in  effect  recognized  or  acted  upon 
in  various  other  cases.     Anonymous,  2  Ch. 
Cas.  217;  Ross  v.  Reid,  8  Gratt.  229:  Elliot 
V.  Davis,  Bunb.  R.  23;  Morgan  v.  Morgan, 
2  Dick.  R.  643 ;    Grant   v.    Grant,    3   Cond. 
Eng.  Ch.  R.  533;  O'Donel  v.  Browne,  1  Ball 
&  Beat.    263.     It    is   also   recognized    in    1 
Story's  Eq.  {  514,  p.   578;  and   it   was  dis- 
tinctly acted  upon  in  the  case  of  Asbby  v. 
Kiger,  Gilmer  153.     In  that  case  the   chan- 
cellor, on  granting  an  injunction  to  a  judg- 
ment at  law,  omitted   to   require   a   release 
of  errors.     It  was  held  that  the  party  should 
not  be  permitted  to  take  advantage  of  the 
omission. 

It  is  in  vain  to  say  that  this  doctrine  only 
applies  in  cases  in  which  the  injunction  has 
been  wholly  dissolved ;  and  that  in  this  case 
the  injunction  never  was  dissolved.  This 
is  a  matter  which  in  this  court  and  in  a 
case  like  the  present,  goes  more  to  form 
than  to  substance.  The  principle  is  not  to 
protect  the  party  against  damage  or  loss 
only  where  the  plaintiff  in  the  injunction 
wholly  fails  in  his  case,  but  also  in  cases 
in  which  he  succeeds  in  part.  In  the 
37  case  of  White  v.  *Clay,  7  I,eigh  68, 
which  was  an  action  at  law  upon  an 
injunction  bond,  it  was  expressly  decided 
that  the  condition  of  such  a  bond  applies  to 
the  case  of  a  partial  as  well  as  of  a  total 
dissolution  of  the  injunction.    And  although 
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no  formal  order  of  dissolution  was  entered 
in  this  case,  the  injunction  was  practically 
and  in  effect  dissolved  as  to  so  much  of  the 
debt  as  was  found  to  be  justly  due,  and  a 
sale  directed  to  be  made  to  raise  the  same. 
And,  however  it  might  be  if  this  were  an 
action  on  an  injunction  bond  at  law,  in 
which  a  dissolution  in  form  as  well  as  in 
effect  might  perhaps  be  necessary  to  be 
averred,  yet  in  this  court  and  in  this  case 
sttch  a  mere  matter  of  form  would  scarcely 
be  permitted  to  defeat  the  justice  of  the 
case.  And  the  Circuit  court  might  readily 
have  avoided  any  difficulty  on  this  score  by 
dissolving  the  injunction  in  form  as  to  the 
amount  really  due.  Nor  can  I  perceive  the 
force  of  the  objection  to  this  course,  that  it 
mig-ht  expose  the  party  to  the  peril  of  a  sale 
under  a  deed  tainted  with  usury.  The  sale 
under  the  decree  was  still  founded  on  the 
same  deed ;  and  if  it  had  been  made  by  per- 
mission of  the  court,  instead  of  its  order, 
in  dissolving  the  injunction  after  the  sub- 
ject matter  had  been  thus  fully  and  finally 
adjudicated,  I  apprehend  the  court  would 
have  found  little  difiQculty  in  preventing  the 
controversy  from  being  revived,  and  fully 
quieting  the  title. 

The  counsel  for  the  appellees  strenuously 
insists  that  the  loss  of  the  bank  was  occa- 
sioned by  its  own  default ;  that  it   was   its 
duty,  if  it  desired  to  secure  the  rents   and 
profits  to  be  applied  if  necessary  to  its  debt, 
to  move  for  the  appointment  of  a  receiver 
in    Hnpp's  injunction   case;    and     having 
failed  to  do  so,  it  cannot  now   be   heard    to 
set  up  a  claim  to  such   as  were  received  by 
Hupp  pending  the  cause.     I  do   not   regard 
this  as  a  satisfactory  answer  to  the  claim  of 
the    bank.      In    the    first    place,    I    think 
it    a    matter     admitting    of    serious 
38        *question  whether  under  the  rules  and 
principles    governing     the     appoint- 
ment of  receivers  in  chancery,  such  a   mo- 
tion  would   have   been   allowed.     The  bill 
filed   by   Hupp  and   Arthur,    as   has    been 
stated,    assailed   the  debt  claimed  by    the 
bank  as  usurious  and  utterly  and  absolutely 
void ;  it    sought  to  get   rid   of  it  entirely, 
alleged  their  ability  to  prove  the   usury   at 
law,  and  asked   for  a  day  in  court  for  that 
purpose.     It  did  not  pray  general  relief,  but 
special  relief  against   the   whole  debt.     It 
utterly  denied  any  right  whatever,  legal  or 
equitable,  in  the  bank  to  set  up  the  debt  or 
charge  the  land  with   its   payment.     There 
are,    it  is  true,  certain   allegations   in    the 
bill  tending  to  show  a  failure  on  the  part  of 
Steenbergen  to  perform  the  agreement,  and 
a  failure  in  part  of  the  consideration  of  the 
debt  secured  by  the  deed  of  trust ;  but  those 
allegations  seem  rather  to  be  subservient  to 
the  main  object  of  overthrowing   the   deed 
of  trust    entirely,    than   to   furnish    them- 
selves a  ground  for  equitable  relief.     Now, 
to  say  nothing  of  the  rule  of  practice  stated 
by  Judge  Baldwin,  in  Beverly  v.   Brooke,  4 
Gratt.    187,    214,    that  an  application  for  a 
receiver  comes  regularly  only  from  a  party 
plaintiff,    although   where    a   party   has  a 
clear  equitable  title,  the  court  will  appoint 
a  receiver  as  against  others  claiming  equi- 


table interests,  without  prejudice  to  those 
having  prior  legal  estates,  (3  Daniel  Chy. 
Pract.  1950,  et  seq.,)  yet  where  all  right, 
both  legal  and  equitable,  in  a  party  is  de- 
nied, the  power  of  the  court  to  appoint  a 
receiver,  which  is  entirely  discretionary, 
will  not  be  exercised  at  his  instance  until 
he  shall  first  clearly  show  his  right  in  evi- 
dence, unless  there  appear  to  be  positive 
danger  of  spoliation  to  the  fund.  3  Daniel 
Ch.  Pr.  1950, 1956,  1962;  2  Story's  Eq.  Ju.  { 
836,  {  837.  If  Hupp  and  Arthur  had  filed  such 
a  bill  as  only  they  could  maintain,  if  they 
had  stated  the  case  as  it  really  was,  had 
not  contested  the  whole  claim  of  the  bank, 
but  admitted  its  right  to  a  part  of  the 

39  debt   ^claimed,    contesting   only    the 
amount  due,    undoubtedly  a   receiver 

might  have  been  appointed  on  motion  of 
the  bank.  They  did  not  adopt  that  course : 
they  alleged  that  Hupp,  though  the  third 
incumbrancer  in  point  of  time,  was  next  to 
John  Arthur's  heirs  in  point  of  right ;  that 
he  was  entitled  to  displace  the  bank,  and 
was  in  the  actual  possession  of  the  trust 
subject,  as  he  rightfully  might  be  as  against 
the  bank.  Thus,  the  right  of  the  bank  was 
contested  out  and  out ;  and  in  the  stttte  of 
the  adjudications  on  the  subject  at  that 
time,  might  have  been  regarded  as  of  the 
greatest  doubtfulness ;  and  the  court  might 
have  denied  the  motion  for  a  receiver  in 
such  a  case  until  the  final  decision  ^  the 
cause ;  because  not  until  such  final  decision 
should  be  made  could  the  right  of  the  bank 
be  made  to  appear.  There  was  no  sugges- 
tion of  any  danger  to  the  fund,  or  that  Hupp 
was  in  insolvent  or  doubtful  circumstances : 
and  it  may  be  inferred  that  no  such  sugges- 
tion could  have  been  truthfully  made ;  and 
if  the  court  proceeded  to  decide  the  ques- 
tion of  a  receiver,  a  consideration  of  the 
whole  merits  of  the  case  would  be  neces- 
sarily involved,  and  a  decision  upon  that 
question  would  be  tantamount  to  an  adjudi- 
cation of  the  cause.  In  effect,  the  decree 
pronounced  by  the  Circuit  court  on  the  hear-  ^ 
ing  may  be  fairly  regarded  as  disafiBrming 
the  right  of  the  bank  to  a  receiver  at  any 
period  in  the  cause.  This  court,  it  is  true, 
held  that  the  bank  was  entitled  to  charge 
the  trust  subject  with  so  much  of  the  debt 
claimed  as  was  justly  due ;  but  it  was  not 
until  its  decree  was  pronounced  that  the 
right  of  the  bank  to  any  interest  (utterly 
denied  by  Hupp  and  Arthur)  was  made  ap- 
parent ;  nor  until  then  could  laches  be  justly 
imputed  to  it  in  failing  to  apply  for  a  re- 
ceiver. Ought  the  bank  to  be  deprived  then 
of  the  benefit  of  the  rents  and  profits  in 
aid  of  the  payment  of  its  debt  for  which  the 
proceeds  of  the  sale   of    the    property 

40  have  proven  wholly  inadequate,  *be- 
cause  Hupp  and  Arthur  did  not  pre- 
sent the  real  and  proper  case  to  the  court? 
Ought  Hupp  to  have  an  advantage,  by  seek- 
ing a  mode  and  measure  of  relief  to  which 
he  was  not  entitled,  which  he  could  not  have 
claimed  if  he  had  conceded  to  the  bank 
what  was  its  just  right,  and  had  only  sought 
that  redress  to  which  he  was  declared  by 
the   court   to  be  entitled?    It  was   at    his 
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election  to  adopt  either  course ;  and  if  he 
chose  to  place  himself  in  an  adversary  and 
antaj^onistic  position  entirely  by  contesting 
fhe  whole  of  the  claim  of  the  bank,  and 
denying  to  it  any  right,  legal  or  equitable, 
it  should  seem  that  it  was  at  his  peril,  and 
that  the  consequences  of  making  a  case, 
not  fitting  for  the  appointment  of  a  receiver, 
should  devolve  upon  him. 

But  however  this  may  be :  In  the  second 
place,  I  cannot  concur  in  the  supposed  ne- 
cessity for  an  application  on  the  part  of  the 
bank  for  the  appointment  of  a  receiver,  to 
entitle  it  to  claim  the  rents  and  profits,  after 
what  it  had  previously  done  to  manifest 
its  purpose  to  take  away  the  subject  from 
Arthur  and  Hupp,  and  appropriate  it  to  the 
payment  of  its  debt.  When  its  purpose  had 
been  thus  avowed,  and  the  attempt  made 
to  carry  it  out,  which  was  frustrated  by 
the  act  of  Hupp,  and  when  it  had  asserted 
its  title  in  Hupp's  suit,  it  might  safely,  and 
without  forfeiting  any  of  its  rights,  await 
the  course  of  events.  From  that  period  the 
whole  subject,  the  principal  aiid  its  profits, 
was  taken  by  the  action  of  the  court  under 
its  control,  was  amenable  to  its  disposition ; 
and  neither  the  one  nor  the  other  should 
thereafter  be  suffered  to  be  applied  otherwise 
than  in  the  order  of  the  legal  priorities  of 
the  parties.  Certainly,  if  the  bank  dis- 
trusted Hupp's  ability  to  account  for  the 
rents  and  profits,  and  desired  to  secure  them 
from  spoliation  in  his  hands,  an  application 
for  a  receiver  would  have  been  a  very  proper 
and  expedient  measure ;  but  if  it  was  sat- 
isfied with  his  responsibility,  it  might,  as 
I  think,  treat  him  as  a  self-constituted 
41  *receiver,  looking  to  his  personal  ac- 
countability for  the  value  of  the  rents 
and  profits,  if  in  the  sequel  it  should  prove 
necessary  to  resort  to  them  in  aid  of  the 
proceeds  of  the  sale  of  the  property  for  pay- 
ment of  its  debt ;  but  in  my  view  it  was 
not  necessary  for  the  bank  to  go  through 
the  form  of  such  an  application,  in  order 
to  found  its  right  to  call  for  such  an  account 
as  against  Hupp,  under  the  circumstances 
of  this  case. 

The  counsel  for  the  appellees  strenuously 
urges  that  the  doctrine  upon  this  subject  is 
settled,  and  no  longer  a  subject  for  discus- 
sion. He  insists  that  a  mortgagor  left  in 
possession  may  take  the  rents  and  profits 
without  being  liable  to  account  to  the  mort- 
gagee :  and  for  this  he  cites  several  author- 
ities, and  among  others  the  case  of  Clarke  v. 
Curtis,  11  Leigh  559,  concluded,  1  Gratt. 
289.  I  certainly  do  not  mean  to  controvert 
any  of  the  authorities  maintaining  this 
position.  But  what  I  mean  to  say  is,  that 
this  right  or  privilege  of  the  mortgagor  is 
founded  upon  the  consent  and  permission 
of  the  mortgagee,  express  or  implied,  to  his 
so  taking  the  profits;  but  where  there  is  no 
such  consent,  or  it  has  ceased,  and  that 
plainly  manifested,  the  right  depending 
upon  it  will  cease  also.  The  relation  sub- 
sisting between  the  mortgagee  and  the 
mortgagor  in  possession  has  been  assimi- 
lated, as  I  have  before  remarked,  to  that 
between  landlord  and  tenant  at  will.     This 


may  be  determined  by  the  will  of  either 
party,  or  it  may  be  determined  by  the  ten- 
ant assuming  a  hostile  attitude  towards  the 
landlord,  as  by  claiming  the  fee  or  dis- 
claiming to  hold  under  the  landlord's  title. 
In  this  case,  I  conceive  the  measures  taken 
by  the  bank  as  sufficiently  manifesting-  its 
withdrawal  of  the  permission  to  Arthur, 
and  Hupp  claiming  under  him,  to  hold  the 
possession  further  without  account.  And 
if  that  were  otherwise  doubtful,  yet  the 
termination  of  any  thing  like  a  permissive 
holding     was    fixed     and     definitely 

42  ^ascertained  by   the  hostile   attitude 
thereupon     assumed    by   Arthur  and 

Hupp.     They  sufficiently    put  an  end  to  the 
previous  relation  by  their  own  act.     For  can 
it   be  said,  that  after  filing  such  a   bill    as 
they  did  against  the  bank,  alleging  that  the 
security  under  which  it  claimed  was  utterly- 
invalid  and  void  for  all  purposes,  and  deny- 
ing to  it  any  right  on  the  subject  whatever, 
legal   or  equitable,   the  amicable   relations 
and  the  permission  to  Arthur  and  Hupp  to 
hold  the    possession  and   receive  the  profits 
to  their  own  use,  any  longer  continued?     I 
think  not ;  and  although  I  do  not  assert  that 
the  relation  between  the  mortgagee  and  the 
mortgagor  in  possession  is  that  of  landlord 
and    tenant,    for   nullum    simile  est  idem, 
yet  I  think  that  Arthur  and   Hupp   having 
resorted   to  such  a  decisive  .  measure,    must 
stand  the  hazard  of  the  issue  which  they  in- 
vited, and  so  far  as  the  right  to  receive  any- 
thing further  from  the  property  is  involved, 
must  abide  by  the  result  which  would  show 
whether  the  bank  was  entitled   to    receive 
anything,  and  if  anything,  how  much ;  and 
that   to  satisfy  the  amount  that    might  be 
found  justly  due  the  bank,   the   whole   sub- 
ject, principal  and  profits,   from  that   time 
must    be  appropriated,    before  Hupp  can  be 
permitted  to  receive  any  portion  of  either. 
The  counsel  for   the   appellant,   in  reply 
to  the  assertion   of   the   appellee's  counsel, 
that  the  mortgagor  in    possession   may    re- 
ceive the  profits  without  account,  is  not  only 
generally  but  universally  true,  cites  the  case 
of  Cadwallader  v.   Mason,   Wythe's  R.   58; 
and  the  opinions  of  Judges  Green  and  Cabell, 
in  2  Leigh  58  to  64,  and  65,  66,  as  showing 
or  tending  to  show  that  the  doctrine  is  not 
without   qualification.      It   is   an    enquiry, 
however,  which  in  this  case  I  do  not   think 
it  at  all  material  to  pursue,    after   what    I 
have  heretofore  said. 

The  appellee' 8  counsel  cited  the  case 

43  of   Wilton   v.  *Dunn,  7  Eng.    t,aw  & 
Eq.  R.  406,   in  which   a   notice    by   a 

mortgagee  to  a  tenant  in  possession  by 
lease  from  the  mortgagor  after  the  mort-' 
gage,  unaccompanied  by  an  averment  of  a 
subsequent  payment  by  the  tenant,  was  held 
not  a  good  defence  to  an  action  at  law  for 
use  and  occupation  by  the  mortgagor.  But 
I  do  not  think  that  this  case  can  be  recon- 
ciled with  the  case  of  Pope  v.  Bigi2fs,  (above 
cited,)  and  the  class  of  cases  in  which  it 
has  been  held  that  the  mortgagee  may  en- 
title himself  to  the  rents  by  notice  to  the 
tenant.  In  Wilton  v.  Dunn;  two  of  the 
judges  say  the  defence  was  not  a  good  one 
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Id  a  cotirt  of  law.  The  other  two  who  were 
present  held  that  the  mortgagee  could  not 
recover  of  the  tenants  the  rents  overdue  at 
the  time  of  his  notice.  The  case,  however, 
does  not  touch  the  question  here,  because,  if 
for  no  other  reason,  the  claim  advanced  by 
the  bank  is  only  for  the  rents  and  profits 
accrued  after  the  time  it  declared  and  gave 
notice  of  its  intention  to  appropriate  the 
whole  subject. 

But  it  is  supposed  that  a  sufficient  reason 
for  rejecing  the  claim  of  the  bank  to  hold 
Hupp  to  an  account  for  rents  and  profits, 
may  be  found  in  the  character  of  the  security 
upon  which  it  must  depend ;  that  as  it  has 
been  ascertained  and  adjudged  to  be  usu- 
rious and  void,  and  as  the  bank,  to  prefer 
such  claim,  must  step  forth  from  its  posi- 
tion of  mere  defendant,  must  itself  become 
an  actor,  and  prefer  a  claim  in  the  character 
of  a  party  plaintiff,  it  is  in  effect  asking 
the  court  of  chancery  to  lend  its  aid  to  en- 
force a  security  void  for  usury,  which,  ac- 
cording to  its  settled  rule,  it  always  refuses 
to  do.  If  this  view  were  correct,  it  would 
perhaps  furnish  a  sufficient  answer  to  the 
argument  that  the  bank  has  lost  all  right 
to  the  rents  and  profits  by  its  default  in  not 
filing  a  cross  bill  at  once,  and  asking  for 
the  appointment  of  a  receiver.  I  think, 
however,  it  cannot  k>e  sustained.     This  court 

has  adjudged  that  the  bank  was  enti- 
44        tied  to  a  decree  in  the  *Circuit  court 

that  the  deed  of  trust  should  stand  as 
a  security  for  the  amount  actually  due,  and 
for  a  sale  of  the  property,  if  necessary. 
Whatever  steps,  therefore,  it  may  be  neces- 
sary for  the  bank  to  take,  in  order  to  have 
the  benefit  of  this  measure  of  relief,  will 
be  sanctioned  and  sustained  by  the  court ; 
and  if  an  account  of  rents  and  profits  pen- 
dente lite  be  necessary  in  aid  of  the  sale  of 
the  property,  it  should  be  allowed  as  a  nec- 
essary incident.  A  cross  bill  is  but  a  means 
of  more  effectually  defending  the  original 
bill,  by  maintaining  the  rights  of  the  de- 
fendant, whatever  they  may  be,  and  a  pro- 
ceeding necessary  to  a  complete  determina- 
tion of  the  matter  in  litigation.  Though 
the  relief  which  it  seeks  must  of  course  be 
equitable  relief,  it  need  not  show  any 
ground  of  equity  to  support  the  jurisdiction 
of  the  court.  It  is  treated  as  a  mere  auxil- 
iary suit  or  a  dependency  upon  the  original 
suit.  Story  Eq.  PI.  {  399.  And  I  can  per- 
ceive no  valid  objection  to  the  right  of  the 
bank  to  resort  to  any  means  necessary  to 
enable  it  to  realize  the  measure  of  relief  to 
which  it  had  been  declared  entitled  as  de- 
fendant, whether  by  cross  bill  or  otherwise. 
In  effect,  the  cross  bill  here  was  but  to  carry 
into  execution  the  decree  of  this  court  in 
regard  to  an  incident  to  its  principal  sub- 
ject matter. 

There  is  another  view  of  this  subject  pre- 
sented by  the  counsel  for  the  appellant,  in- 
volving an  enquiry  into  the  character  in 
which  Hupp  took  and  held  possession  of 
the  trust  subject,  and  which  has  been  pre- 
sented with  great  plausibility.  The  deed 
from  Arthur  to  Hupp,  of  the  4th  of  Sep- 
tember 1839,  is   somewhat  confused   in   its 


terms  and  rather  awkwardly  expressed ;  but 
it  provides  in  substance,  among  other 
things,  that  Arthur  might  retain  possession 
of  the  property  and  carry  on  the  manufac- 
tory of  iron  and  the  mill  and  farming  oper- 
ations until  such  time  as  Hupp  might  take 
possession,    but   the  proceeds    of   the 

45  business  were  *to  be  applied    in    pay- 
ment of   the   debts  due  Hupp  or  for 

which  he  might  be  bound,  or  the  debt  due 
Steenbergen,  the  object  being  declared  to 
be  to  use  the  property  so  as  to  liquidate 
**the  debts'*  as  far  as  possible;  and  Hupp 
was  authorized  to  take  possession  of  the 
property,  carry  on  all  the  works,  applying 
the  profits  to  liquidate  **the  debts  afore- 
said;" or,  if  he  thought  best,  to  sell  the 
property  and  apply  the  proceeds  to  liquidate 
*'the  said  debts.*'  And  it  is  insisted  that 
as  Arthur  and  Hupp  state  in  their  am«*nded 
bill,  the  property  had  been  placed  in  the 
hands  of  the  latter  for  the  purpose  of  mak- 
ing profits  to  be  applied  to  the  discharge  of 
the  debts  of  Arthur,  and  as  Hupp  admits  he 
took  the  property  into  possession  under  the 
deed  of  the  4th  of  September  1839,  and  has 
made  profits,  he  must  now  be  regarded  as 
having  done  so  as  trustee  for  the  benefit 
of  Steenbergen,  in  common  with  the  other 
creditors,  and  should  be  held  to  apply  them 
in  the  order  of  the  legal  priority  of  the  par- 
ties. I  am  of  opinion,  however,  that  the 
pretensions  of  the  appellants  cannot  be 
maintained  on  this  ground.  I  fully  concur 
with  Judge  Moncure  in  the  opinion,  that 
the  appellants  cannot  be  considered  to  have 
done  anything  to  evince  their  acceptance  of 
any  benefit  under  the  deed  of  the  4th  of 
September  1839,  but  the  contrary ;  and  that 
they  must  be  regarded  as  in  fact  claiming 
not  under  that  deed  but  against  it,  and  as 
having  in  effect  by  their  cross  bill  dis- 
claimed any  interest  under  it.  I  also  fully 
concur  with  him,  and  for  the  reasons  which 
he  has  given,  that  upon  the  true  construc- 
tion of  the  terms  of  that  deed,  and  consider- 
ing its  character  and  declared  object,  the 
bank  was  not  entitled  to  claim  priority  to 
Hupp  in  the  application  of  the  rents  and 
profits  received  by  him  whilst  in  possession 
under  its  provisions.  No  intention  can  be 
deduced  from  the  terms  of  the  deed  to  extend 
the  priority  which  Steenbergen  had  over 
Hupp,     any     further     than    it    then 

46  ^existed ;  and  it  does   not   follow   be- 
cause in  case  of  a   sale   the   proceeds 

would  have  to  be  first  applied  to  the  debt  of 
Steenbergen,  the  rents  and  profits  accruing 
in  the  mean  time  should  also  be  necessarily 
so  applied.  Arthur  and  Hupp  could  not  by 
any  act  of  theirs  prevent  the  former  from 
being  so  applied,  while  the  application  of 
the  latter  might  be  otherwise  directed;  and 
I  think  it  was  the  plain  purpose  of  Arthur 
to  dispose  of  the  rents  and  profits  in  such 
manner  as  should  be  most  to  the  inter^^st  of 
Hupp,  and  that  they  might,  so  far  as  the 
construction  of  the  deed  is  to  determine  the 
question,  be  applied  by  Hupp,  in  the  man- 
ner in  which  he  alleges  in  the  pleadings  he 
did  apply  them,  towards  the  payment  of  the 
debt  due  him  from  the  said  Arthur. 
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But  for  the  reasons  which  I  have  endeav- 
ored to  assig^n,  in  considering  the  first 
ground  on  which  the  liability  of  Hupp  is 
sought  to  be  placed,  I  am  of  opinion  that 
the  decree  should  be  reversed. 

MONCURB,  J.  The  appellants  must  be 
entitled  to  the  rents  which  they  claim  in 
this  case,  if  at  all,  on  one  or  more  of  these 
three  grounds,  viz :  1st.  By  the  terms  of  the 
mortgage  under  which  the  appellee  Hupp 
took  and  held  possession.  Or  2dly.  That  a 
mortgagor,  at  least  after  forfeiture,  holds 
and  enjoys  the  mortgaged  subject  by  the 
mere  will  of  the  mortgagee,  which  may  be 
determined  at  any  time ;  from  the  period  of 
which  determination  the  mortgagee  becomes 
entitled  to  rents  and  profits ;  that  the  adver- 
tisement and  injunction  of  the  sale  under 
the  deed  of  trust  under  which  the  appellants 
claim,  was  equivalent  to  a  determination  of 
their  will,  by  which  the  appellees  had  pre- 
viously held  and  enjoyed  the  property  con- 
veyed by  the  deed ;  and  that  the  appellants 
are  therefore  entitled  to  the  rents  from  the 
time  of  the  injunction.  Or  3dly.  That  the 
appellants  have  been  injured,  at  least 
47  to  the  extent  of  *the  value  of  the 
rents,  by  means  of  the  injunction; 
and  the  court  having  granted  the  injunc- 
tion, without  requiring  adequate  security 
or  imposing  such  equitable  terms  as  were 
proper  to  protect  them  against  such  injury, 
ought  to  put  them  in  the  same  situation 
as  if  that  had  been  done ;  or  ought,  at  least, 
to  compel  Hupp  to  pay  to  them  rents  which 
he  has  been  enabled  to  receive  by  means  of 
the  injunction.  Let  us  see  whether  these 
grounds,  or  any  of  them,  will  sustain  the 
claim. 

First,  as  to  the  terms  of  the  mortgage 
under  which  Hupp  took  and  held  posses- 
sion. 

The  appellants  claim  the  rents  in  con- 
troversy, not  under  the  mortgage  aforesaid, 
but  against  it.  If  they  had  been  entitled 
to  claim  under  it,  they  were  not  bound  to 
do  so,  but  might  have  disclaimed  any  in- 
terest under  it.  They  did,  in  effect,  dis- 
claim any  such  interest  by  their  cross  bill ; 
and,  having  done  so,  cannot  complain  that 
no  such  such  interest  was  decreed  to  them 
by  the  court. 

But  were  thej'  entitled  to  claim  any  in- 
terest under  the  mortgage ;  or,  at  least,  to 
claim  priority  over  Hupp  in  the  application 
of  the  rents  and  profits  received  by  him 
under  the  mortgage?  I  think  not.  That 
mortgage  was  obviously  made  for  the  bene- 
fit alone  of  Hupp.  It  is  a  deed  inter  partes, 
between  Arthur  of  the  one  part  and  Hupp 
of  the  other.  The  only  declared  object  of 
the  deed  is  the  security  of  Hupp ;  and  it 
was  expressly  declared,  that  if  Arthur 
should  pay  and  indemnify  Hupp,  the  deed 
should  be  void.  It  is  true  that  the  deed 
provides  that  the  net  proceeds  of  the  prop- 
erty, while  it  might  remain  in  the  hands  of 
Arthur,  should  be  applied  to  the  payment 
and  indemnity  of  Hupp,  *  *or  to  the  debt 
due  to  said  Steenbergen."  But  the  latter 
alternative   was  merely   incidental   to    the 


indemnity  of  Hupp.     Arthur  had   conveyed 
the  property,  or  most   of  it,    for    the 

48  beneiit  of  Steenbergen.    *Hc  wished 
to  afford  all  the  indemnity  he  could  to 

Hupp.     His   means  of  doing   so   were   the 
property  previously  conveyed  for  the  benefit 
of  Steenbergen,  subject  to  that  conveyance ; 
the  profits  of  that  property  until   it    should 
be  sold  under  that  conveyance ;  and  his  re- 
maining  property:    And   there    means    he 
devoted  to  that  object  by  the  mortgag-e.     He 
and  Hupp  supposed  the   property   conveyed 
for  Steenbergen's  benefit  would  yield  a  sur- 
plus, after  satisfying  the  purposes   of  that 
conveyance ;  and  it  was  therefore  a   matter 
of  little    consequence  to  Hupp  whether   the 
profits  of  the  property,  while  it   might   re- 
main in  Arthur's   hands,    were   applied    to 
the  payment  of  the  debt  to  Steenbergen   or 
the    debt  to  Hupp;   as   the   application  in 
either  case  would,  as   the   latter   supposed, 
enure  to  his  benefit.    But  it  was  obviously 
not  designed  by  the  mortgage,  and   such  is 
not  its  fair  construction,  to  give  to   Steen- 
bergen any  further  priority  over  Hupp  than 
already   existed.     Its  design   was   that  the 
mortgaged    subject    should   be    applied,  as 
best    it  might,    to  the   indemnity  of  Hupp; 
and  though  the  proceeds  of  sale  of  the  prop- 
erty previously  conveyed  for  Steenbergen 's 
bene^t  would  have  been    necessarily   appli- 
cable first   to  the  payment  of   his  debt,  for 
which    the   property   was    first   bound;  yet 
the  mesne  profits  of  the  property   were  not 
necessarily    so  applicable,    but    might    be 
applied  by  Hupp  first  to  the  payment  of  his 
own  debt ;  and  would  naturally  be  so  applied, 
if  it  were  his  interest  to  make  such  applica- 
tion.    That  he  received  and  held  the   prop- 
erty for  the  purpose  of  so  applying   them, 
he  states  both  in  his  original  and  amended 
bill. 

Secondly.  Are  the  appellants  entitled  to 
these  rents,  on  the  second  ground  before 
stated? 

A  mortgagee,  by  virtue  of  his  mortgage, 
becomes    the  legal  owner  of   the  land,  and 
consequently   entitled    at   law   to    immedi- 
ate possession,  or  to  the  receipt  of  the 

49  *rent,  if  the  land  be  in  lease.     It  is  a 
privilege  annexed  to   his  estate,  that 

he  may  evict  the  mortgagor  without  notice 
or  demand  of  possession,  and  retain  the 
emblements,  and  if  the  lease  be  granted 
subsequently  to  the  mortgage,  without  his 
concurrence,  he  may  also  evict  the  lessee 
of  the  mortgagor  without  notice  and  retain 
the  emblements;  and  may  have  an  action 
for  mesne  profits  not  actually  paid  over  to 
the  mortgagor.  Coote  on  Mortgages  339. 
But  in  equity  the  mortgagor  remains  the 
actual  owner  of  the  land  until  foreclosure; 
and  it  is  a  privilege  annexed  to  his  estate, 
that  he  is  not  bound  to  account  for  the  rents 
and  profits  while  in  possession,  even  al- 
though the  security  shall  prove  insufficient. 
Id.  325.  But  while  a  mortgagee  is  entitled 
to  immediate  possession,  he  rarely  takes  or 
demands  it,  unless  the  security  be  insuffi- 
cient: for  he  prefers  not  to  make  himself 
the  bailiff  of  the  mortgagor,  and  receive 
his   debt,  in   small   payments,    out  of  the 
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rents  and  profits ;  but  to  have  a  foreclosure 
of  the  mortgage,  and  where  the  terms  of 
the  mortgage  or  the  local  law  will  admit  of 
it,  a  sale  of  the  mortgaged  subject.  The 
possession  of  the  mortgagor  is  not  adverse 
to  that  of  the  mortgagee,  and  the  latter  may 
foreclose  the  mortgage,  without  having 
first  obtained  actual  possession.  After 
foreclosure,  the  mortgagee,  or  the  purchaser, 
if  there  be  a  sale,  may  take  possession  of 
the  subject  as  his  absolute  property.  The 
commencement  of  proceedings  for  foreclos- 
ure is  not,  in  itself,  a  termination  of  the 
possession  of  the  mortgagor  and  his  inci- 
dental privilege  to  receive  the  rents  and 
profits.  The  mortgagee  may  no  more  desire 
to  make  himself  the  bailiff  of  the  mort- 
gagor pending  these  proceedings  than  be- 
fore ;  and,  if  the  security  be  ample,  would 
not  do  so.  Wilder  v.  Houghton,  1  Pick.  R. 
87;  Howell  v.  Ripley,  10  Paige's  R.  43; 
Cooper  V.  Davis,  15  Conn.  R.  556.  The 
mortgagee    may   take    possession,    or  have 

a  receiver  appointed,  as  well  after  as 
50        before  the  commencement  *of  his  suit 

for  foreclosure ;  but  until  he  does  so, 
or  something  equivalent  thereto,  the  right 
and  privilege  of  the  mortgagor  remain. 
Not  having  done  so,  he  cannot,  when  he 
ascertains  that  the  security  is  insufficient, 
claim  the  rents  and  profits  received  by  the 
mortgagor  pending  the  suit. 

These  principles,  which  are  applicable  to 
mortgages,  are  if  possible  still  more  so  to 
deeds  of  trust.  As  ordinarily  drawn,  a 
mortgage  conveys  an  estate  on  condition  to 
be  defeated  by  payment  of  the  debt ;  while 
a  deed  of  trust  conveys  an  estate  in  trust 
to  be  sold  for  the  payment  of  the  debt.  The 
mortgagee  may  take  possession,  receive  the 
rents  and  profits,  and  apply  them  to  the 
payment  of  the  debt ;  and  this  is  consistent 
with  the  terms  of  the  mortgage,  and  some- 
times with  the  actual  intention  of  the  par- 
ties. A  deed  of  trust  rarely  gives  any  such 
power,  or  contemplates  any  such  means  of 
payment:  and  the  only  mode  in  which  a 
trust  creditor  can  ordinarily  have  the  rents 
and  profits  accruing  before  a  sale,  applied 
to  the  payment  of  his  debt,  is  to  have  them 
sequestrated  for  that  purpose  by  a  court  of 
chancery,  if  the  subject  itself  be  not  ample 
security.  If  the  subject  be  in  the  adverse 
possession  of  another,  and  a  suit  for  i>os- 
session  be  necessary,  the  creditor  or  his 
trustee,  after  recovering  possession,  may 
recover  the  mesne  profits ;  and  these  profits, 
with  any  other  that  may  accrue  before  a 
Bale  can  be  made,  will  be  applicable  to  the 
payment  of  the  debt.  This  however  is 
merely  incidental  to  the  object  of  the  deed, 
which  is  the  security  of  the  debt  by  a  sale 
of  the  subject,  if  necessary,  and  not  by 
renting  it  out. 

Let  us  now  apply  these  principles  to  the 
case  under  consideration.  The  advertise- 
ment of  the  sale  was  not  a  demand  of  pos- 
session: Actual  i>08session,  we  have  seen, 
was  not  necessary  to  give  validity  to  the 
sale.     The  object  of  the  advertisement  was 

to  effect  a  sale,  not  to  obtain  posses- 
Si        sion,  which  could  be  obtained  by  *the 


purchaser  after  the  sale.  The  sale  was 
enjoined  on  the  ground  of  usury,  and 
because  the  whole  debt  claimed  under  the 
deed  was  not  due.  When  it  was  enjoined, 
it  was  for  the  appellants  to  determine 
whether  they  would  take  actual  possession, 
or  have  a  receiver  appointed ;  or  rely  upon 
the  subject  alone  as  their  security,  and  in 
the  mean  time  permit  the  grantor  and  his 
assigns  to  remain  in  possession.  If  they 
considered  the  subject  as  ample  security, 
they  would  naturally  prefer  to  rely  alone  on 
that,  and  not  to  incur  the  trouble,  responsi- 
bility and  inconvenience  of  becoming  the 
bailiffs  of  their  debtor,  and  receiving  pay- 
ment of  their  debt  by  an  application  thereto 
of  the  rents  and  profits.  They  may  have  so 
considered,  and  therefore  chose  to  let  the 
matter  stand  as  it  was  until  the  questions 
raised  by  the  injunction  suit  could  be  de- 
cided. If  so,  they  could  of  course  have  no 
right,  when  they  found  they  were  mistaken, 
to  demand  the  rents  and  profits  which  had 
been  received  by  the  debtor  or  his  assigns. 
But  whether  they  so  considered  or  not,  or 
whatever  may  have  been  their  reason  for 
not  taking  possession,  or  applying  for  the 
appointment  of  a  receiver,  it  is  enough  that 
they  did  not  do  so ;  and  they  cannot  there- 
fore recover  the  rents  and  profits  which  they 
claim.  They  did  nothing  which  was  incon- 
sistent with  the  continuance  of  things  pre- 
cisely as. they  were  when  the  injunction  was 
obtained.  They  did  nothing  to  indicate 
that  they  desired  possession  of  the  subject, 
or  a  sequestration  of  its  rents  and  profits ; 
and  they  cannot,  after  permitting  the  ap- 
pellees to  remain  in  undisturbed  possession 
for  nearly  seven  years,  require  them  to  ac- 
count for  rents  and  profits  which  have  been 
received  and  applied. 

Thirdly.  Are  the  appellants  entitled  to 
the  rents  in  question,  on  the  third  and  last 
ground  before  stated? 

The  injunction  in  this  case  having  been 
granted  not  to  stay  proceedings  on  a 
52  judgment  or  in  a  suit,  but  to*restrain 
a  sale  of  property  under  a  deed  of 
trust ;  the  court  which  granted  it,  having 
no  rule  prescribed  by  statute,  should  have 
required  security  to  such  extent  and  of  such 
kind  as  in  the  exercise  of  a  sound  discretion 
seemed  to  it  proper.  2  Rob.  Pr.  240.  If  the 
property  was  considered  ample  security  for 
the  payment  of  the  debt  secured  by  the 
deed,  in  case  the  whole  of  it  should  turn 
out  to  be  due,  it  might  not  have  been  an 
improper  exercise  of  the  discretion  of  the 
court  to  have  required  sufficient  security 
for  the  payment  only  of  such  costs  and 
damages  as  might  be  recoverable  on  a  dis- 
solution of  the  injunction,  if  the  property 
should  prove  to  be  sufficient  for  the  payment 
of  the  debt  ascertained  to  be  due.  If  the 
appellants  differed  with  the  court  as  to  the 
sufficiency  of  the  security,  they  might,  on 
showing  that  it  was  insufficient,  or  even 
that  there  was  room  for  rational  doubt  upon 
the  subject,  have  obtained  an  order  that  the 
injunction  should  stand  dissolved,  unless 
further  security  were  given;  and,  as  a 
means  of  affording   it,    the   appellee    Hupp 
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might  have  been  required  to  surrender  the 
property  into  the  hands  of  a  receiver,  or  be 
himself  accountable  for  rents  and  profits  as 
a  receiver  of  the  court.  This,  I  think,  was 
the  only  additional  security  which  should 
have  been  required  in  the  case,  if  applica- 
tion for  additional  security  had  been  made 
and  the  propriety  of  requiring  it  had  been 
shown.  The  bill  stated  a  case  which  made 
it  improper  for  the  trustees  in  the  deed  of 
trust  to  sell  the  property  until  the  validity 
of  the  deed  was  established,  and  the  amount 
of  the  debt  due  to  the  appellants  was  ascer- 
tained. And  the  impropriety  of  such  a  sale 
was  established  by  the  decrees  rendered  in 
the  case;  which  showed  not  only  that  the 
deed  was  tainted  with  usury,  but  that  the 
principal  debt  due  to  the  appellants,  instead 
of  being  forty  thousand  dollars,  was  only 
twenty-four  thousand  one  hundred  and 

53  forty-two  dollars  and  *seventy-nine 
cents,  and  that  the  property  was  sub- 
ject to  a  prior  incumbrance  of  a  large 
amount,  which  was  unascertained  when  the 
injunction  was  granted.  It  was  the  duty 
of  the  trustees,  under  these  circumstances, 
before  making  a  sale,  to  have  applied  to  a 
court  of  chancery  to  remove  the  cloud  over 
the  title,  raised  by  the  imputation  of  usury, 
and  to  ascertain  the  amount  due  to  the  ap- 
pellants, and  the  amount  of  the  prior  in- 
cumbrance. And  the  trustees  failing  in 
that  duty,  it  was  the  right  of  Arthur  as 
grantor  in  the  deed,  and  Hupp  as  subsequent 
incumbrancer,  to  make  such  application. 
I^ane  v.  Tidball,  Gilm.  130;  Gay  v.  Han- 
cock, 1  Rand.  72;  Miller  V.  Argyle's  ex'ors, 
5  Leigh  460;  Bryan  v.  Stump,  8  Gratt.  241. 
It  would  therefore  have  been  unreasonable  to 
have  required  the  appellees  to  give  security 
for  the  payment  of  the  trust  debt,  or  so 
much  thereof  as  might  be  ascertained  to  be 
due,  in  case  the  injunction  should  be  dis- 
solved, in  whole  or  in  part:  but  it  would 
not  have  been  unreasonable  to  have  required 
them  to  surrender  the  property  to  a  receiver, 
or  be  accountable  for  the  rents,  if  it  had 
been  shown  that  any  ground  for  doubt  ex- 
isted as  to  the  sufficiency  of  the  security  in 
any  event.  But  the  appellants  may  have 
concurred  with  the  court  in  considering  the 
property  as  ample  security  for  the  payment 
of  the  whole  trust  debt,  and  therefore  did 
not  choose  to  interfere  with  the  possession, 
or  have  anything  to  do  with  the  rents,  but 
preferred  to  wait  for  a  dissolution  of  the  in- 
junction and  a  sale  of  the  property. 
Whether  they  so  concurred  or  not,  they  did 
not  interfere ;  and  I  think  they  cannot,  after 
the  lapse  of  six  or  seven  years,  and  after 
ascertaining  that  the  property  is  not  suffi- 
cient security,  recover  the  mesne  profits, 
upon  the  ground  that  the  court,  without 
being  asked,  and  without  any  evidence  of 
the  insufficiency  of  the  security,  should 
have   placed  the  property  in  the  hands  of  a 

receiver,  or  declared    Hupp  account- 

54  able  as  such  for  *rents  and  profits,  as 
a  condition  for  granting  the  injunc- 
tion. The  appellants  had  the  same  right, 
and  might  have  had  the  same  motive,  to 
permit  the  property  to  remain  in  the  posses- 


sion of  the  appellees  after,  as  before,  the 
institution  of  the  suit;  and  that  they  pre- 
ferred that  the  property  should  so  remain, 
or  considered  it  sufficient  security,  and  \¥ere 
therefore  indifferent  on  the  subject,  is  fairly 
inferable  from  the  fact  that  they  made  no 
attempt  to  interfere  with  it.  It  was  not  the 
duty  of  the  court,  and  would  not  have  been 
proper  for  it,  ex  mero  motu,  to  have  inter- 
fered with  the  possession  of  the  appellees. 

But  it   is  contended  for  the   appellants, 
that  though  they  would  have  been  entitled 
to  have  had  a  receiver  appointed,  if  the  ap- 
pellees had  framed  their  bill  with  a  view  to 
the    modified  relief  which   was  granted    to 
them  by  the  court;  yet,  as  the  latter  claimed 
full   relief  against  the  deed  of  trust  on  the 
ground   that   it  was  void    for  usury,     the 
former  were  not  so  entitled;  there  being  no 
case  in  which  a  receiver  will  be   appointed 
against  a  party  in  possession  claiming  the 
legal  title,   unless  the   party   applying-   for 
such  appointment  makes  out  a  prima   facie 
claim,    and   shows    that   the  property  is  in 
danger,  or   that   the   other  party  has  been 
guilty  of  fraud  or  spoliation.     And   it    is, 
therefore,    further  contended,    that  the  ap- 
pellees, having  so  framed   their   bill   as   to 
prevent  the   appellant   from   having   a   re- 
ceiver appointed,  should  be  accountable  for 
the  rents.     The  rule  contended  for  may   be 
true  when  applied    to    a    suit   against    the 
party  in  possession  claiming  the  legal  title. 
But  in  an  injunction  suit  brought   by    that 
party  against  an  adverse  claimant,  there  can 
be  nothing  in  such  a  rule  which  would  pre- 
vent the  court  from  appointing  a  receiver, 
as   a  condition   for  granting  or  continuing 
the  injunction. 

But  what  was  there  to  prevent  the  appel- 
lees from  bringing  a  suit  at  law  for 
55  possession  under  the  deed  of  *trust? 
A  party  having  the  legal  title  cannot, 
in  general,  have  a  receiver  appointed,  be- 
cause he  has  no  need  of  one;  having  a 
right  to  recover  the  possession  by  action  at 
law,  and  also  the  mesne  profits  from  the 
commencement  of  the  defendant's  adverse 
possession.  Or  if  the  appellees  had  an  equi- 
table title  only,  under  the  deed  of  trust, 
what  was  there  to  prevent  them  from  bring- 
ing a  suit  in  equity  for  possession?  The  bill 
of  injunction,  so  far  from  opposing  the 
institution  of  such  an  action  or  suit,  invited 
it.  The  chief  if  not  only  object  of  the  bill 
was  to  drive  the  appellants  to  the  institution 
of  such  an  action  or  suit.  If  they  had  in- 
stituted one,  and  shown  their  right  to  the 
possession,  they  would  have  recovered  it, 
and  the  mesne  profits  also,  and  the  injunc- 
tion would  ipso  facto  have  been  dissolved; 
for  the  appellees  would  have  had  the  benefit 
of  all  they  asked,  and  all  that  the  court  be- 
low gave  them — a  day  in  court.  Surely  it 
can  be  no  answer  to  this  view  to  say  that 
the  deed  was  tainted  with  usury,  and  there- 
fore the  appellants  could  not  recover  the 
possession  by  action  or  suit.  If  they  could 
not  have  recovered,  it  was  because  they  were 
nr»t  entitled.  And  if  they  were  not  entitled 
in  law  or  equity^,  to  the  possession,  how  can 
they  be  entitled  to  the  rents  and  profits? 
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How  then  can  the  doctrine  of  Pulteney  v. 
Warren,  6  Ves.  R.  73,  apply  to  this  case? 
In  that  case,  an  account  of  mesne  profits, 
since  the  title  accrued,  was  decreed  against 
ezecntors,  upon  the  special  ground  that  the 
plaintiff  was  prevented  from  recovering  in 
ejectment  by  a  rule  of  a  court  of  law,  and 
by  an  injunction  at  the  instance  of  the  oc- 
cupier, who  ultimately  failed  both  at  law 
and  in  equity/  The  doctrine  of  that  case 
seems  to  be  very  reasonable,  and  has  never, 
so  far  as  I  know,  been  questioned :  On  the 
contrary,  it  had  been  since  approved  and  fol- 
lowed in  a  number  of  cases  and  by  the 

56  best   judges.     Bond   v.     *Hopkins,    1 
Sch.  &  L,ef.  413;  O'Donel    v.   Brown, 

1  Ball  6l  Beat.  263 ;  Grant  v.  Grant,  3  Cond. 
Eng.  Ch.  R.  533 ;  Sanxter  v.  Foster,  18  Id. 
302.  But  in  Pulteney  v.  Warren,  Lord  Eldon 
seems  to  place  the  decree  upon  two  grounds : 
first,  that  the  injunction  was  incapable  of 
being  maintained  at  the  hearing;  and  sec- 
ondly, that  the  plaintiff  had  no  remedy  at 
law;  or  that  it  was,  at  least,  difiicult  or 
doubtful.  In  that  case,  the  injunction  had 
been  wholly  dissolved,  and  the  plaintiff's 
remedy  at  law  was  at  least  extremely  doubt- 
ful. Lord  Redesdale,  in  Bond  v.  Hopkins, 
after  citing  with  approbation  Pulteney  v. 
Warren,  says:  **It  would  be  very  strange 
that  a  party  having  no  pretence  finally  to 
relief  in  equity,  should  get  it,  in  effect,  by 
the  delay  occasioned  by  the  pretence  under 
which  he  obtained  the  interference  of  the 
court  in  his  favor."  And  Judge  Story,  in 
reference  to  the  doctrine  in  question,  says: 
'*A  definite  and  very  satisfactory  ground  to 
maintain  the  jurisdiction  in  such  cases  is, 
that  it  is  inequitable  that  a  party,  who  sus- 
pends the  just  operation  of  a  suit  or  judg- 
ment by  an  injunction,  should  thereby 
deprive  the  other  party  of  his  rights  and 
profits  belonging  to  the  suit  or  judgment,  if 
the  merits  turn  out  to  be  ultimately  in  favor 
of  the  latter. ' ' 

Now,  in  this  case,  neither  of  the  two  ap- 
parent grounds  of  the  doctrine  of  Pulteney 
V.  Warren  exists.  First,  the  appellees  in 
their  bill  set  up  no  pretence ;  misstated  no 
facts.  They  averred  that  the  transaction 
was  usurious,  and  they  could  prove  it  with- 
out a  discovery ;  and  that  Steenbergen  had 
not  complied  with  his  contract  as  he  had 
made  it,  but  had  failed  to  pay  a  portion  of 
the  debts,  and  transfer  a  portion  of  the 
stock,  he  had  contracted  to  advance  and 
transfer.  They  substantially  proved  these 
averments,  and  the  Circuit  court,  upon  the 
doctrine  of  Marks  v.  Morris,  gave  them 
the  relief  for  which  they  prayed,  by  de- 
creeing the  injunction  to  be  continued 

57  in    force  until  the  ^question  of  usury 
should  be  decided  by  a   court  of   law 

upon  some  regular  proceeding  on  the  bond 
or  deed,  and  until  the  further  order  of  the 
court  upon  a  certificate  of  such  decision.  It 
is  true  this  decree  was  reversed  by  this  court 
in  the  Bank  of  Washington  v.  Arthur,  3 
Gratt.  173;  but  reversed,  upon  the  ground, 
not  that  the  contract  was  not  usurious,  for 
the  court  expressly  decided  that  it  was,  but 
that  the  usurious   contract  embraced  a  pre- 


existing, debt  which  might  have  been  re- 
covered in  an  action  at  law,  to  which  its 
having  been  embraced  in  the  subsequent 
usurious  contract  would  have  been  no  de- 
fence. The  fact  that  the  usurious  contract 
did  embrace  such  a  pre-existing  debt,  was 
admitted  in  the  bill.  But  this  court  did  not 
dissolve  the  injunction  and  dismiss  the  bill ; 
but  decreed  that  the  amount  justly  due  from 
Arthur  to  Steenbergen  should  be  ascer- 
tained; that  the  bond  and  deed  of  trust 
should  stand  as  securities  for  that  amount 
and  no  more;  that  payment  thereof  should 
be  enforced,  if  necessary,  by  a  sale,  under 
the  direction  of  the  court,  of  the  property 
conveyed  by  the  deed  of  trust ;  and  that  the 
case  should  be  remanded  for  further  proceed- 
ings accordingly.  The  appellees,  then, 
stated  a  true  case ;  sustained  it  by  evidence ; 
obtained  in  the  court  below  the  full  relief 
which  they  claimed;  and  obtained  in  this 
court  such  relief  as  fully  vindicated  the 
propriety  of  their  resort  to  a  court  of  equity 
and  the  remedy  by  injunction.  In  fact,  the 
injunction  never  has  been  dissolved,  and 
was  not  intended  so  to  be.  To  have  dis- 
solved it,  might  have  been  fatal  to  the  ap- 
pellant's security,  by  exposing  the  deed  of 
trust  to  the  objection  of  usury.  The  in- 
junction was  continued,  and  the  cause  was 
retained,  in  order  that  the  proper  accounts 
should  be  settled,  the  amounts  and  priori- 
ties of  the  incumbrances  ascertained,  and  a 
sale  made  and  the  proceeds  applied  under 
the  control  and  direction  of  the  court.     How 

then  can  it  be  said,  as  it  was  by 
58        *Lord  Eldon,  in  Pulteney  v,  Warren, 

that  *4he  injunction  was  not  capable 
of  being  maintained  at  the  hearing;"  or  tis 
it  was  by  Lord  Redesdale,  in  Bond  v.  Hop- 
kins, *'that  the  appellants  had  no  pretense 
finally  to  relief  in  equity;"  or  as  it  was  by 
Story,  that  ^^the  merits  of  the  suit  turned 
out  to  be  ultimate  in  favor  of  the  appel- 
lants." Secondly,  as  we  have  already  seen, 
the  injunction  interposed  no  obstacle  to  a 
suit  at  law  for  possession  under  the  deed, 
and  the  legal  remedy  was  therefore  involved 
in  no  doubt  or  dilQficulty  except  what  was 
created  by  usury;  which  can  certainly  be 
no  ground  for  giving  the  appellants  the 
benefit  of  the  doctrine  in  question. 

Since  writing  the  above,  I  have  read,  and 
carefully  considered,  the  opinion  of  Judge 
Lee,  and  though  his  views  of  the  case  are 
certainly  very  strong,  they  have  not  satis- 
fied me  that  my  opinion  is  in  any  respect 
erroneous.  How  stood  the  case  at  the  time 
the  injunction  was  granted?  There  were 
three  incumbrances  upon  the  property.  1st, 
a  deed  of  trust  for  the  benefit  of  John  Ar- 
thur's heirs;  the  amount  due  on  which  was 
altogether  unascertained  and  uncertain. 
2dly,  the  deed  of  trust  for  the  benefit  of 
Steenbergen,  which  was  grossly  usurious, 
and  the  amount  due  on  which  was  also  un- 
ascertained and  uncertain.  3dly,  the  mort- 
gage to  Hupp.  The  appellants,  the 
assignees  of  Steenbergen,  urged  the  t«'us- 
tees  in  his  deed  to  close  the  same  by  a  sale. 
Whstt  ought  the  trustees  to  have  done?  The 
answer    is   given   by    this   court,    through 
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Judge  Roane,  in  the  leading  case  *of  I^ane 
V.  Tidball,  Gilm.  132.  **We  have  no  hesi- 
tation," saj  they,  *4n  repeating  the  senti- 
ments which  have  fallen  from  this  bench, 
that  a  trustee  in  a  deed  of  trust  is  to  be 
considered  the  agent  of  both  parties;  that 
he  ought  to  act  impartially  between  them ; 
that  he  ought  to  disregard  the  suggestions 
of  either  party,  inconsistent  with  that  duty ; 
and  has  in  general  no  greater  powers 

59  touching  *his    trust   than   a  commis- 
sioner of  a  court  of  equity.     We  will 

add  that  he  may,  of  his  own  motion,  apply 
to  a  court  of  equity  to  remove  impediments 
to  a  fair  execution  of  his  trust ;  as  also,  if 
necessary,  to  adjust  the  actual  sum  which 
ought  to  be  raised  by  the  sale."  The  trus- 
tees, however,  did  not  do  this.  What  then 
was  the  right  of  Arthur  and  Hupp?  The 
answer  to  this  question  also  is  given  in  the 
same  case.  ^*If  he,"  the  trustee,  say  the 
court,  **  should  fail,  however,  to  do  this, 
the  party  injured  by  his  default  has  an  un- 
questionable right  to  do  it.  These  princi- 
ples apply  with  peculiar  force  to  the  actual 
case  before  us.  The  party  in  this  case  has 
enacted  no  imperious  law  (if  we  may  so  ex- 
press ourselves)  ousting  the  jurisdiction  of 
a  court  of  equity.  That  jurisdiction,  there- 
fore, exists  in  full  force,  on  its  ordinary 
principles  in  relation  to  it."  The  party,  at 
whose  instance  the  court  interposed  in  that 
case,  was  a  creditor,  in  regard  to  whom  the 
court  said,  *Ut  is  not  the  grantor  himself 
who  is  to  be  affected,  but  a  meritorious 
creditor;  one  equally  entitled  to  the  aid  of 
a  court  of  equity  with  the  appellees  them- 
selves. That  court  delights  to  pay  all  cred- 
itors, and  will  not  reject  the  just  claims  of 
any.  Those  claims  cannot  be  paid  unless 
that  fund  in  question  should  be  made  to  sell 
for  its  full  value ;  and  that  cannot  be  done 
without  the  interposition  that  is  now 
prayed ;  compared  to  these  objects  a  little 
delay  is  deemed  of  no  account  in  a  court  of 
equity."  In  Wilkins  v.  Gordon,  11  Leigh 
547,  5i56,  Tucker,  P.  (in  whose  opinion  the 
other  judges  concurred),  after  repeating  the 
principle  laid  down  in  L/ane  v.  Tidball, 
says,  **This  indeed  would  seem  to  be  an 
axiom  in  the  law.  Until  the  amount  of  the 
creditor's  demand  is  adjusted,  he  cannot  re- 
sort to  compulsory  means  to  enforce  the  pay- 
ment."— ** These  judgment  bonds,  as  they 
have  been  not  inaptly  called,  to  which,  when 
the  debt  is  certain,  we  have  given,  per- 

60  haps  unwisely,  the  force  of  ^judgments, 
ought  not  to  be  regarded  in  that  light, 

when  they  do  not  fix  distinctly  and 
definitely  the  amount  of  the  demand.  In 
all  such  cases,  the  deed  of  trust  has  but  the 
effect  of  a  mortgage.  It  secures  the  debt 
indeed,  but  it  vests  no  power  in  the  creditor, 
or  in  his  trustee,  to  enforce  payment,  except 
through  the  agency  of  the  courts,  unless  the 
amount  be  voluntarily  adjusted  by  the 
agreement  of  the  parties."  There  could 
not  then  have  been  a  sale  of  the  property  in 
this  case,  without  the  interposition  of  a 
court  of  equity;  and  that  interposition 
should  have  been  invoked  by  the  trustees, 
or   the  appellants.     Suppose  they  had  in- 


voked  it:  Who  would  have  been  entitled  to 
the    possession  and  profits  of  the   property 
until  the  sale?    The  grantor  and  his  assig'ns 
of  course.     Instead  of  doing  so,  the  appel- 
lants urged  the  trustees  to  close  the  deed  by  a 
sale ;  and  the  latter  accordingly  advertised* 
and  were  about  to  make  a  sale ;  which  com- 
pelled the  grantor  and  last    incumbrancer, 
the  appellees,  to  invoke  the  interposition  of 
the   court.     That  interposition   was    not  a 
mere  favor  to  the  appellees,  but  their  rig-ht. 
Why  are  they  not  equally  entitled   in    this 
case,  as  they  would  have  been  in  the  other, 
to  the  possession  and  profits  of  the  property 
until  the  sale?    Can  the  failure  of  the  trus- 
tees and  the   appellants   to  do  what   tbey 
ought  to  have  done,  and  what  was  necessary 
to  be  done,  to  give  effect  to  the  deed,  confer 
on   the    latter   any    benefit   to   which  they 
would    not  have  been  entitled  if  they    had 
performed  their  duty?    Can  the  performance 
of  that  duty  by  the  appellees  take  from  them 
any  benefit  to  which  they  would  have    been 
entitled  if  it  had  been  performed  by    those 
to  whom  it  more  appropriately  belonged?     I 
think  not.     It  is  true,  that  whether  the   in- 
terposition of  a  court    be  invoked  in  such  a 
case  by   the  trustee,  the  debtor,  trust  cred- 
itor, or  subsequent  incumbrancer,  a  receiver 
will  be  appointed,   on  motion  of  any 
61        of   the    creditors    concerned,  *if    the 
property  be  insufiBcient  for  the  satis- 
faction of  all  of  them.     But  until   such  ap- 
pointment or  a  sale,  the  right  of  the  debtor 
and    his  assigns  to  the  possession   and   the 
profits    continues.     In  this  case,  a  receiver 
was   appointed   so  soon   as  a   motion  was 
made    for  that  purpose  by  the  appellants. 

It  is  said  that  the  bill  of  the  appellees 
claimed  relief  alone  on  the  ground  of  usury, 
and  contained  no  prayer  for  general  relief: 
that  it  sought  to  avoid  the  deed  of  trust 
entirely.  It  is  true,  that  th^  main  object 
of  the  bill  was  to  avoid  the  deed  entirely  on 
the  ground  of  usury.  But  it  also  stated  that 
Steenbergcn  did  not  comply  with  his  con- 
tract as  he  had  made  it,  but  failed  to  relieve 
Arthur  from  a  portion  of  the  debt  he  con- 
tracted to  assume,  and  moreover  failed  to 
transfer  a  large  amount  of  stocks  according 
to  contract ;  and  it  prayed  all  proper  relief 
not  inconsistent  with  the  purpose  of  the  bill, 
which  was  to  procure  a  fair  trial  of  the 
usury   charged. 

This  court  was  of  opinion,  that  though  the 
bill  was  founded  upon  the  doctrine  of  Marks 
V.  Morris,  and  looked  entirely  to  the  meas- 
ure of  relief  thereby  indicated,  yet,  inas- 
much as  it  presented  a  case,  which,  upon 
the  facts  disclosed,  entitled  the  debtor,  and 
those  claiming  under  him,  to  relief  against 
the  usurious  contract  and  securities  upon 
equitable  terms,  it  was  proper,  instead  of 
dismissing  the  bill,  to  decree  such  relief  as 
the  general  principles  which  govern  courts 
of  equity  indicate  and  require;  and  the 
court  therefore  reversed  the  decree  of  the 
Circuit  court,  and  directed  the  amount  really 
due  to  the  appellants  to  be  ascertained,  and 
the  bond  and  deed  of  trust  to  stand  as  se- 
curities for  its  payment.  And  when  the  case 
went  back  to  the  Circuit  court,  an  amended 
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bill    was   filed   by  the  appellees,  charging 
more  specifically  the  failure  of  Steenbergen 
to  comply  with   his  contract,  and  referring 
to  the  prior  incumbrance  in  favor  of 
62        John  Arthur's  ^heirs,   on  account   of 
which  it  seems  that  the  appellees  had 
before  supposed  there  was  little  or  nothing 
due.     It  turned  out  however,  on  the   settle- 
ment of  the  accounts,  that  upwards  of  eleven 
thousand  dollars  were  due  on  that  prior  in- 
cumbrance ;  and  that  the  debt  really  due  to 
the  appellants  was  about   fifteen   thousand 
dollars  less   than   they  claimed.     The   sale 
then  could  not  have  been  made  until   these 
accounts  were  settled;  and   until    then   the 
appellants    could   have  had  no  just   ground 
to  complain  of  the  postponement  of  the  sale. 
That   the   appellees   claimed  relief  on  the 
doctrine  of  Marks  v.    Morris,    which    they 
did  not  obtain,  cannot  make  them  any  more 
liable  for  rents  and  profits  than  they  would 
have  been,  if  no  such   claim  had  been   as- 
serted.    It  is  enough  that  there   was   other 
ground  for  postponing   the   sale,    which    it 
was  necessary  to  remove  before  a  sale  could 
be   made;    that  such   necessity    devolved, 
peculiarly,  on  the  appellants ;  and  that  they 
were  never,  for  a  moment,  obstructed  by  the 
injunction,  in  the  fulfillment  of  that  neces- 
sity.    They  might  have  brought  their  suit 
for  a  settlement,  and  the  appointment  of  a 
receiver   in  the  mean  time,  as  well   before 
as  after  the   decree  of  this  court.    If   the 
deed  of  trust  had  been  valid,  the  sale  must 
still  have  been  postponed,  and  the  appellees 
would  not  have  been   liable.     Can   they   be 
liable  merely  because  the  deed  was  void  for 
usury?    Will  a  court  of  equity  not  only  set 
up   a  usurious  deed,    but   give   the  user   a 
premium   for  his   usury?    The  fact  is,    the 
usury  in  the  transaction,  if   nothing   else, 
would  be  fatal  to  the  claim  of  the  appellants. 
They  claimed   as  an   intermediate   incum- 
brancer,   and  could   not    have   gotten    the 
benefit  of  their  incumbrance  without  com- 
ing,    or   being    brought,    into    a   court  of 
equity.      Suppose    they    had    come;    what 
would  they   have  gotten?    Nothing.     They 
would  even  have   lost   the   property   itself; 
much  less  its  rents  and  profits.     What  have 
they  lost  by  being  brought  in  by  the 
63        'appellees?    Nothing.     But  they  have 
gained  the   property,   subject   to   the 
first  incumbrance.     Suppose  the  injunction 
bond    had  been  taken  in  an  ample   penalty 
and  with  good  security,  conditioned  to  pay 
all   damages  which  might  be  sustained   by 
them    by  reason  of   the  injunction :  What 
damages   could  have  been  recovered  on  the 
bond? 

I  have  not  particularly  noticed  the  many 
authorities  referred  to  in  the  argument  of 
this  case,  because  it  would  take  up  too  much 
time  and  space  to  do  so.  I  have  read  and 
considered  them  all,  with  one  or  two  excep- 
tions, to  which  I  had  not  convenient  access, 
and  believe  that  none  of  them  are  opposed 
to  the  views  I  have  expressed.  And  though 
I  have  had  some  difficulty  in  coming  to  a 
conclusion,  yet,  ui>on  the  whole,  I  am  of 
opinion    that  so  much  of  the  decree  of  the 


Circuit  court  as  was  appealed  from  in  this 
case  should  be  affirmed. 

DANIEL,  J.,  concurred  in  the  opinion  of 
Moncure,  J. 

Decree  affirmed. 


64  *Nowlin'8  Adm'r  &  als.  v.  Scott. 

April  Term,  1868,  Richmond. 

(Absent  Moncttbb.  J.) 

5t«tiite~Naiica|Mitlve  Wllls~"HsUUtion.  "-The  word 
*'habltation,"in  the  act  of  l  Bey.  Code,  ch.  104.  i  7. 
p.  877.  in  relation  to  nnncupative  wills,  means 
*  'd  wellinff-house. '  *♦ 

At  the  December  term  1847  of  the  County 
court  of  Campbell,  the  nuncupative  will  of 
Bryan  W.  Nowlin  was  propounded  for  pro- 
bat  by  Robert  Scott,  a  legatee  therein,  and 
the  probat  was  resisted  by  the  administrator 
and  by  some  of  the  next  of  kin.  At  the 
August  term  1848  of  the  court,  the  will  was 
admitted  to  probat ;  and  there  was  an  appeal 
to  the  Circuit  court.  At  the  December  term 
1850  of  the  Circuit  court,  the  sentence  of  the 
County  court  was  affirmed ;  and  thereupon 
the  administrator  and  next  of  kin  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Several  questions  were  made  and  dis- 
cussed in  the  argument  of  the  cause;  but 
only  one  of  these  questions  was  considered 
by  the  court.  It  appears  from  the  evidence 
that  the  testator  resided  on  his  plantation 
in  the  country.  That  at  the  time  of  his 
death  he  was  building  a  mill  in  a  tract  of 
land  owned  by  him  adjoining  that  on  which 
he  lived.  That  the  mill  was  about  a  mile 
and  a  half  from  his  dwelling-house.  That 
the  day  before  he  died  he  was  at  the  mill- 
house,  and  was  there  taken  suddenly  and 
violently  ill ;  and  then  and  there  spoke  the 
words  as  a   nuncupative  will  which 

65  *were   offered    for    probat.      He   was 
taken  to  his  dwelling-house  the  same 

evening,  and  there  died  the  next  day. 

Stanard  and   Bouldin,  for  the  appellants. 
Robinson,  for  the  appellee. 

SAMUBI/S,  J.  This  case  presents  several 
questions  under  the  statute  regulating  the 
execution  of  nuncupative  wills.  The  fa- 
cility with  which  fraud  might  be  practiced 
by  setting  up  pretended  wills  of  this  kind, 
was  discovered  long  since.  To  prevent  such 
fraud  the  statute  29  Charles  2,  chap.  3,  { 
19,  was  enacted.  It  is  thereby  provided, 
amongst  other  things,  that  the  will  must 
be  made  at  the  **house  of  [testator's]  habi- 
tation or  dwelling;'*  or  where  he  had  been 
resident  for  the  space  of  ten  days  or   more 

♦The  act  says,  "No  nuncupative  will  shall  be  es- 
tablished nnless  it  is  made  in  the  time  of  the  last 
sickness  of  the  deceased,  at  his  or  her  habitation,  or 
where  he  or  she  hath  resided  for  ten  days  next  pre- 
ceding-, except  where  the  deceased  is  taken  sick  from 
home,  and  dies  before  he  or  she  returns  to  such 
habitation:  nor  where,"  Ac, 


429 


10  QRATT. 


ViKGINIA  R8K>RTS,  ANNOTAT8D. 


66,  67.  68 


next  before  making  such  will.  This  statute, 
with  some  variation,  has  been  re-enacted 
in  Virginia.  5  Hen.  Stat.  p.  456,  {  9,  10, 
11,  12;  12  Hen.  Stat.  p.  141,  ch.  61,  {  5. 
The  statute  on  this  subject,  existing  at  the 
time  the  will  propounded  was  made,  is 
found,  1  Rev.  Code,  ch.  104,  {  7,  p.  377.  It 
is  thereby  required  that  the  will  be  made 
at  the  habitation  of  testator,  or  where  he 
hath  resided  for  ten  days  next  preceding,  &c. 
The  question  is  made,  whether  the  wiU  was 
executed  at  the  habitation  of  Bryan  W.* 
Nowlin,  within  the  intent  and  meaning  of 
the  statute.  In  my  opinion,  the  term  hab- 
itation is  to  be  understood  as  dwelling-house 
or  home ;  that  its  meaning  is  the  same  as 
that  of  the  slat.  29  Ch.  2,  which  used  the 
terms  '*  house  of  his  or  her  habitation  or 
dwelling."  Thus,  I  am  of  opinion  that  the 
will  propounded  was  not  executed  at  a  place 
at  which  Bryan  W.  Nowlin,  under  the  cir- 
cumstances of  the  case,  could  make  such 
will.  This  construction  is  according  to  the 
letter  of  the  statute,  and  is  within  its  rea- 
son ;  which  is  to  place  a  testator,  when 
66  making  *such  will,  under  the  protec- 
tion of  his  family  and  near  relations, 
and  thereby  secure  him  against  the  frauds 
of  strangers. 

If  I  am  right  in  this  construction  of  the 
statute,  it  is  unnecessary  to  decide  other 
questions  presented  by  the  record. 

I  am  of  opinion  to  reverse  the  sentence 
of  the  Circuit  court  with  costs  to  the  appel- 
lants; and  rendering  such  sentence  as  the 
Circuit  court  should  have  rendered,  to  re- 
verse the  sentence  of  the  County  court,  with 
the  dosts  of  both  courts  to  the  appellants, 
and  to  refuse  to  admit  the  will  propounded 
to  probat. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  reversed. 
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*Sturdivant  &  al.  v.  Birchett. 

April  Term,  1858,  Ricbmond. 


Wills—Atteststlon  of— PrMence  of  Testator.*— A  will  Is 

executed  by  the  testator,  and  certalu  persons  are 
requested  by  talm  to  attest  it.  For  convenience, 
they  take  it  into  another  room,  out  the  ylsion  of 
the  testator,  and  there  subscribe  their  names  to 
the  paper  as  witnesses;  and  they  immediately, 
within  one  or  two  minutes,  return  to  the  testator 
with  the  paper;  and  one  of  them,  in  the  presence 
of  the  other,  with  the  paper  open  in  his  hand, 
addresses  the  testator,  and  says,  "here  is  your  will 
witnessed ; "  at  tbe  same  time  polntlnfir  to  the  names 

*Wllis— Attestation  of— Presence  of  TesUtor.— The 

true  construction  and  meaninff  of  the  term,  "In  the 
presence  of  the  testator,**  as  used  in  the  statute  of 
wills,  and  what  conjuncture  of  circumstances  may 
or  may  not  constitute  such  presence  as  is  intended 
by  the  act,  has  often  been  the  subject  of  Judicial 
investifiration.  But  it  would  seem  that  no  definite 
and  precise  rule  can  be  laid  down,  since,  from  its 
Inherent  nature,  each  case  must,  to  a  greater  or 
less   extent,  be   controlled  by  facts  and  circum- 


of  the  witnesses,  which  are  on  the  same  paire  and 
close  to  the  name  of  the  testator.  The  testator 
then  takes  the  paper  and  loolcs  at  it  as  if  examining 
it  and  then  folds  it  up;  and  speaks  of  it  as  his  wilL 
Hbld:  That  under  these  circumstances,  the  recoc- 
nltion  of  their  attestation  by  the  witnes-sea  to  the 
testator,  is  a  substantial  subscribing  of  tbelr 
names  as  witnesses  in  his  presence,  alines  and 
Daniel,  Js.,  dissenting. 

At  the  April  term  1851  of  the  Circuit 
court  of  Prince  George  county,  a  paper, 
purporting  to  be  the  will  of  Richard  Star- 
divan t  deceased,  was  propounded  for  probat 
by  Daniel  I^.  Sturdivant  and  Daniel  Heath, 
two  of  the  legatees  therein  named;  and  the 
probat  was  resisted  by  Richard  W.  Birchett, 
one  of  the  heirs  at  law  of  the  testator.  The 
court  refused  to  admit  the  will  to  probat; 
and  Sturdivant  and  Heath  applied  to  this 
court  for  an  appeal,  which  was  allowed. 
The  facts  are  stated  by  Judges  Daniel  and 
Lee,  in  their  opinions. 

Bouldin  and  Robinson,  for  the  appellants. 
Patton  and  Joynes,  for  the  appellee. 

LBB,  J.  The  will  in  this  case  was  at- 
tested by  the  witnesses  subscribing  their 
names   as   such    in   a  different  room  from 

that  in  which  the  testator  was  lying 
68        at  the  *time :  And  I  regard  it  as  proved 

in  the  cause  that  the  testator  could 
not  see  the  witnesses  in  the  act  of  attesta- 
tion either  from  the  bed  on  which  he  lay, 
or  from  any  other  place  within   the   room. 

stances  peculiar  to  Itself.  See  opinion  of  Mohcubb, 
J.,  in  Nock  ▼.  Nock,  lOGratt  117. 118. 

On  this  subject,  there  has  been  some  conflict  of 
opinion  in  Viraiula.  In  Younff  t.  Bamer.  ?7  Oract. 
106,  it  was  said:  "Our  statute  prescribes  that  the 
witnesses  shall  subscribe  the  will  in  the  presence 
of  the  testator:  but  no  form  of  attestation  shall  be 
necessary.  The  cases  do  not  very  accurately  define 
what  is  meant  by  the  phrase  'in  the  presence  of  the 
testator.  *  Upon  this  subj  ect  the  J  udffes  of  this  court 
have  held  very  conflicting-  opinions.  Nell  v.  Neil.  1 
Leiffh  6:  Moore  v.  Moore,  8  Gratt.  807;  StunHvami 
V.  Birchett,  10  OraU.  €7:  Nock  v.  Nock,  10  Oratt  106." 

Mr.  Minor  [8  Mln.  Inst  (Sd  Ed.)  545]  says:  '*Tbe 
idea  of  presence  requires  the  attestation  to  occur 
within  the  range  of  the  vision  or  perception  of  the 
testator,  and  within  a  reasonable  decree  of  proxim- 
ity in  case  of  one  who  has  the  faculty  of  sight,  so 
as  to  enable  him  to  discern  and  discriminate  the 
document  attested.  In  case  of  a  blind  man,  proxim- 
ity is  no  doabt  one  criterion  of  presence,  and  he 
must  be  shown  to  have  known  the  contents;  but 
what  other  circumstances  must  concur  therewith, 
where  the  testator  is  blind  (supposing  the  attestation 
to  occur  in  the  same  room),  seems  not  to  be  settled 
by  authority,  and  must  be  determined  when  the  case 
happens.  It  must  be  observed,  however,  that  in 
proportion  as  the  infirmities  of  a  testator  expose 
him  to  deception,  it  becomes  more  Imperatively  the 
duty,  and  should  be  anxiously  the  care,  of  all  per- 
sons  assisting  in  the  testamentary  transaction  to  be 
prepared  with  the  clearest  proof  that  no  imposition 
has  been  practised.  [3  Ix>m.  Dig.  54. 66;  l  Redf.  Wills 
(4th  Ed.)  249-'50;  1  Jarm.  Wills  (5th  Am.  Ed.)  34  and 
n.  1 :  Id..  87  and  n.  2:  Neil  y.  Neil.  1  Leiflrh  22:  Boyd  v. 
Cook,  3  Leigh   32;  1   Redf.  Wills,  62  €t  teg,:  Long- 
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One  of  the  two  anbscribinf^  witnesses  states 
that  they  could  not  have  been  seen  in  his 
opinion  from  any  part  of  the  room,  whilst 
they  were  subscribing  their  names  to  the 
will:  The  other  witness  stated  that  it  was 
impossible  that  they  could  be  seen  from  the 
bed  whilst  attesting  the  will,  but  expresses 
the  opinion  that  a  person  standing  in  the 
door  of  the  room  in  which  the  testator  lay, 
might  have  seen  them  by  some  tuim  of  his 
body,  if  all  the  doors  had  been  open.  If 
this  had  constituted  the  whole  case  on  this 
point,  without  stopping  to  enquire  into  the 
wisdom  or  soundness  of  the  distinction 
lietween  an  attestation  in  the  same  room 
with  the  testator  and  one  in  a  different 
room,  which  has  been  so  often  taken  and 
leiterated  by  the  courts,  I  should  have  no 
hesitation,  in  conformity  to  repeated  deci- 
sions, in  saying  that  the  attestation  was 
insufficient,  and  that  the  will  could  not  be 
sustained.  But  there  is  another  and  an 
important  feature  in  this  case,  which  has 
been  the  subject  of  earnest  discussion  by 
the  counsel.  It  appears  that  after  the  tes- 
tator had  signed  the  will,  the  witnesses 
who  were  present  being  requested  to  attest 
it,  went  together  into  another  room  for 
that  purpose;  it  being  inconvenient  to  do 
so  in  the  room  in  which  the  testator  lay. 
They  did  so,  by  subscribing  their  names, 
no  other  person  being  in  the  room  with 
them  at  the  time,  and  immediately  returned 
together,  with  the  will,  into  the  room  where 
the  testator  was  lying  in  bed.  Not  more 
than  a  minute  or  two  elapsed  from  the  time 

champ  V.  Fish.  5  Boe.  A  P.  415;  Barton  ▼.  Robins, 
S  PhiU.  (1  Enff.  Ecc.  B.)  445.  note;  Fincham  v.  Ed- 
wards, S  Cart  7  Ensr.  Ecc  B.  68.]*' 

An  attestation  of  a  will  of  lands  made  in  the  same 
room  with  testator,  la  prima  facie  an  attestation  in 
his  presence,  according  to  the  statute  of  wills;  an 
attestation  not  made  in  the  same  room,  ]a  prima  fade 
not  an  attestation  in  his  presence :  but  as,  in  the  one 
case,  the  attestation  isffood  if  shown  to  have  been 
made  within  the  scope  of  testator's  view  from  his 
actnal  position :  so,  in  the  other,  it  is  not  rood,  if  it 
appear,  tbat.  in  the  actnal  relative  situation  of  testa- 
tor and  witnesses,  he  could  not  possibly  have  seen 
tbe  act  of  attestation,  nor  have  so  changed  the  situ- 
ation as  to  have  enabled  blm  to  see  it,  without  aid 
from  others,  which  was  at  hand,  but  was  neither 
asked  nor  ffiven.  Neil  v.  Neil,  1  Leiffh  6;  Clarke  v. 
Dnnnavant,  10  Leifirh  2S. 

Presence,  in  the  sense  in  which  it  is  used  in  the 
statute  of  wills,  does  not  mean  simply  being*  toirether 
at  the  same  time  and  place,  and  especially  does  it 
not  mean  the  beinff  tosrettaer  of  animate  and  inani- 
mate things  or  persons  or  of  Uviufir,  competent  wit- 
nesses with  a  supposed  testator  who  Is  asleep  or 
anconscious.  It  means  conscious  presence.  Tucker 
▼.  Sandidffe,  86  Va.  S70, 8S.  E.  Bep.  660;  Baldwin  v. 
Baldwin,  81  Va.  406;  Nock  v.  Nock,  10  Oratt  U5: 
Cheatham  v.  Hatcher,  80  Qratt.  63  tt  teq. 

Tbe  witnesses  to  a  will  subscribe  their  names  in 
aaother  room  from  the  testator,  wbo,  though  lyinff 
on  a  bed  is  able  to  walk  about  but  the  witnesses  are 
directly  within  the  ransre  of  bis  vision,  so  that  he 
can  see  all  their  pencons  except  tbe  forearm  and 
writinfiT  hand;  theue  being-  bid  from  bim  by  tbe  body 
of  the  witness  wbilst  be  is  subscribing  bis  name;  It 


they  went  out  of  the  testator's  room  to  at- 
test the  will  until  they  returned  with  it. 
They  then  took  the  will  to  the  testator 
lying  in  bed^  and  both  the  witnesses  being 
together,    one   of   them,    Crawford,  said  to 

him,  **Mr.  Sturdivant,  here  is  your 
69        will   witnessed,"    at  the  *same  time 

pointing  with  his  finger  to  the  names 
of  the  witnesses,  and  holding  the  will  open 
before  him;  the  names  of  the  witnesses 
being  on  the  same  page  and  close  to  that 
of  the  testator.  The  testator  took  the  paper 
into  his  hands,  and  looked  at  it  as  if  he 
was  examining  it,  still  holding  it  in  the 
same  position.  The  witness  giving  this 
detail  supposes  that  he  saw  the  names,  the 
paper  being  near  enough  to  him  to  see 
them.  He  (the  testator)  then  closed  the 
leaves,  and  perhaps  folded  the  sheet  cross- 
wise. He  was  then  told  that  as  he  was  ill, 
he  had  better  give  the  will  to  some  one  to 
keep  for  him.  He  enquired  whether  if  he 
got  well,  he  could  take  it  back  from  the 
person  to  whom  he  should  give  it.  Being 
assured  that  he  could,  he  said,  **It  is  my 
will  and  I  wish  it  to  stand ;  but  I  may  here- 
after, on  getting  well,  wish  to  make  some 
slight  alteration  in  it.'*  The  testator  then 
handed  the  will  to  a  friend  who  was  present. 
In  this  account  of  what  transpired  on  this 
occasion,  both  the  subscribing  witnesses 
concur;  and  we  are  thus  brought  to  consider 
the  effect  of  what  occurred  in  presence  of 
the  testator  immediately  after,  but  in  close 
connection  with  the  manual  act  of  the  wit- 
nesses   in    subscribing   their  names,  in  its 

may  be  inferred  too  that  be  may  see  tbe  paper  as  it 
lies  on  the  bureau  or  desk  where  tbe  witnesses  sub- 
scribe their  names.  Held,  the  witnesses  subscribed 
their  names  in  the  presence  of  tbe  testator,  within 
tbe  meaning-  of  the  statute.  Nock  v.  Nock,  10  Gratt 
106. 

"In  Sturdivant  v.  Birchett,  tbe  will  was  subscribed 
by  ail  the  witnesses  out  of  the  presence  of  tbe  tes- 
tator; but  they  Immediately  return  to  his  presence 
with  tbe  wilL  Their  subscription  was  invalid  until 
their  return;  and  was  made  effectual  by  what  then 
occurred,  thoug-b  they  did  not  resubscribe  the  wilL" 
Parramore  v.  Taylor,  11  Gratt  248. 

Qwtre:  Whether  an  attestation  of  a  will  out  of  the 
room  in  which  the  testator  is  lying-,  and  out  of  bis 
siffbt  but  in  a  case  in  which  the  testator  was  able, 
and  mlffbt  have  placed  himself  in  a  position  to  see 
the  witnesses  when  they  signed  tbe  paper  Is  a  valid 
attestation.  A  court  of  four  Judffes  equally  divided 
upon  the  question.    Moore  v.  Moore.  8  Gratt.  307. 

In  all  of  tbe  cases  above  laid  down,  tbe  leg-al  force 
and  import  of  tbe  words  *'in  tbe  presence"  of  tbe 
testator  as  used  in  tbe  statute  of  wills  Is  discussed 
at  lenfftb  and  many  cases  are  reviewed.  Especial 
attention  mifirht  be  paid,  with  profit  to  tbe  pro- 
tracted discussions  of  this  subject  by  Judge  Mon- 
cuBBin  Nockv.  Nock,  10  Gratt  106;  by  Lacy,  J.,  in 
Baldwin  v.  Baldwin,  81  Va.  406;  and  by  Lbb  and 
Danibi.,  J  J.,  in  tbe  principal  case.  As  to  what  is 
"In  tbe  presence"  of  a  blind  man,  see  Boyd  v.  Cook. 
8  Leigh  32. 

Mr.  Minor  [2  Min.  Inst.  (4tb  Ed.)  1018]  says:  "Tbe 
csise  of  Sturdivant  V,  Birehett,  w  Or  ait.  €7,  introduces 
into  this  subject  a  novel  construction,  which  if  it  be 
stistained  by  future  decisions  may  ^o  far  to  frustrate 
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bearing  upon  the  attestation,  involving  the ; 
question    already    so  often   discussed  as  to 
the  true  construction  and   meaning  of    the  I 
terms  **in  the  presence*'  of  the  testator,  as  I 
used  in  the  statute  of   wills,  and  what  con-  I 
juncture   of  circumstances  may  or   may  not 
constitute  such  presence  as   is   intended  by 
the  act. 

That^these  terms  do  not  in  their  legal 
signification  necessarily  imply  that  the  tes- 
tator and  the  witnesses  shall  be  in  the 
same  room  at  the  time  of  the  attestation, 
is  sufficiently  established  by  the  numerous 
cases  in  which  an  attestation  in  a  different 
room  from  that  which  the  testator  remained, 
has  been  held  good.  Nor  indeed,  is  it  in- 
dispensable that  they  should  be  in  the  same 

house,  as  is  shown  by  the  case  of 
70        Casson  v.  *Dade,    1    Bro.  C.  C.  99,  in 

which  the  testatrix  signed  the  will  in 
her  carriage  in  the  street,  and  it  was  then 
taken  by  the  witnesses  into  an  attorney's 
office,  and  there  subscribed  by  them ;  the 
lady  remaining  in  her  carriage,  from  which, 
as  it  appeared,  what  passed  within  the  office 
might  have  been  seen.  So  it  is  equally 
clear  that  actual  sight  or  inspection  of  the 
process  of  the  witnesses  signing  their 
names,  is  not  required;  for  all  the  cases 
agree  that  it  is  not  necessary  the  testator 
should  actually  see  the  witnesses  subscribe, 
but  only  that  he  may  see  if  he  will.  Nor 
indeed  is  even  the  ability  to  see  necessarily 
implied,  because  it  is  well  settled  that  a 
blind  man  may  make  a  will ;  for  the  faculty 
of  sight  in  such  a  case  a  concurrence  of 
other  circumstances  being  substituted, 
which  give  adequate  assurance  that  he  is 
acquainted  with  the  contents  of  the  instru- 
ment, and  intends  to  make  the  testamentary 
disposition  which  it  contains.  Boyd  v. 
Cook,  3  Leigh  32;  I^ongchamp  v.  Fish,  5 
Bos.  &  Pul.  415. 

In  determining,  therefore,  the  legal  force 
and  import  of  the  word  ** presence,"  we  are 
not  to  be  restricted  to  the  sense  in  which  it 
is  used  in  common  and  familiar  parlance; 
but  in  order  to  decide  whether  it  may  be 
predicated  in  a  legal  sense  of  any  particular 
case  that  the  witnesses  subscribed  their 
names  in  the  presence  of  the  testator  or 
otherwise,  we  should  look  to  the  whole 
character  of  the  transaction  and  all  the 
attendant  circumstances.  Whether  the  wit- 
nesses have  attested  in  presence  of  the  tes- 
tator, in  its  enlarged  and  legal  sense,  is  a 
fact  for  the  consideration  of  the  jury,  under 
all  the  circumstances  of  the  case.     Pow.  on 

the  precautions  so  zealously  thrown  around  the 
making-  of  wills."  But  the  principal  case  has  not 
been  cited  in  any  subsequent  cases  save  Parramore 
V.  Taylor.  11  Gratt.  248,  Young"  v.  Bamer,  27  Gratt 
106,  and  in  these,  only  in  the  manner  laid  down 
above. 

In  2  Va.  Law  Reg.  471,  the  qnestlon  is  asked:  ''Can 
a  subscribing  witness  acknowledge,  in  the  testator's 
presence,  his  signature,  previously  made  out  of  the 
testator's  presence?"  The  answer  is  given  as  fol- 
lows: "Yes,  in  Virginia,  by  statute  before  July  1, 
1850.  Sturdivant  v.  Birchett,  10  Gratt.  07.  two  Judges 
dissenting.    Quaare:  Now  in  Virginia,  under  statute 


Dev.  98;  Croft  v.  Pawlet,  Stra.  R.  1109; 
Hands  v.  James,  Com.  R.  531. 

Where   the   enacting    words  of  a  statute 

are  plain,  precise  and  unambiguous,    even 

a  positive  declaration   of  the  preamble  will 

not  be  suffered  to  control  them ;  but  where 

an  expression  is  used,  which  from  its 

71  nature  *is  somewhat   vague    And  in- 
definite,  to  determine    its   meaning, 

resort  may  properly  be  had  not  only  to  the 
preamble,  but  also  to  the  reason,  spirit  and 
policy  of  the  law,  as  deduced  from  the 
nature  and  character  of  its  provisions, 
though  nowhere  expressly  declared  upon  its 
face;  and  such  a  construction  should  be 
adopted  as  shall,  without  doing  violence  to 
the  terms  which  are  employed,  best  promote 
its  object  and  intention.  1  Kent.  Com.  460 
to  468. 

It  has  been  said  by  some  of  the  judges  in 
England,  and  repeated  by  several  of  the 
judges  of  this  court,  in  construing  the  stat- 
ute of  wills,  that  the  object  and  policy  of 
the  law  is  to  protect  the  testator  against 
the  substitution  of  other  persons  as  wit- 
nessed to  the  solemn  act  of  the  testamentary 
disposition  of  his  property,  in  place  of  those 
in  whom  he  confides  and  whom  he  has 
selected;  and  also  against  the  imposition 
upon  the  testator  or  the  witnesses  of  a  sup- 
posititious will  in  lieu  of  that  which  he 
has  in  fact  executed.  And  the  idea  is  that 
these  objects  of  the  statute  are  effectively 
carried  out  by  requiring  the  attestation  to 
be  under  the  immediate  supervision  and 
control  of  the  testator,  so  that  he  may,  at 
any  moment  during  the  process,  arrest  it  if 
he  will ;  and  it  is  supposed  that  the  knowl- 
edge of  this  on  the  part  of  the  witnesses 
and  of  all  others  who  are  present,  will  suffi- 
ciently guaranty  against  fraud  or  foul  prac- 
tices. It  will  not  be  pretended,  however, 
that  this  provision  can  furnish  absolute 
security  against  the  fraud  of  a  different 
paper  or  different  witnesses  being  imposed  i 
on  the  testator;  and  there  can  be  little 
doubt  that  such  a  fraud  will  be  best  and 
most  surely  detected  by  looking  to  all  the 
circumstances  attending  the  transaction. 

Now,  in  regard  to  the  amount  of  security 

ap^ainst   fraud    that   may    be   furnished  by 

different  modes  of  attestation,  I  apprehend 

it  will  not  be  doubted  that  a  recognition  by 

the  witnesses  requested  by  the  testator 

72  *to  attest  his  will,  of  their  signatures 
written  upon  the  instrument,  as  those 

of  the  subscribing  witnesses,  which  recog- 
nition and  acknowledgment  is  made  by  the 

taking  effect  July  1, 1860,  whose  phraseoloffy  is  differ- 
ent from  the  former  statute.  The  decision  has  been 
regretted.  See  2Min.  Inst  090/*  In  Parramore  v. 
Taylor,  11  Gratt.  2S0,248,  there  is  a  comparison  of  the 
two  statutes  in  question. 

See  also,  on  this  subject,  a  note  in  6  Va.  Iaw  Ree. 
198,  where  there  is  a  quotation  of  two  paffes,  or  moi^ 
from  the  case  of  Cunnincrham  v.  Cunningham 
(Minn.),  83  N.  W.  68,  in  which  there  Is  an  excellent 
discussion  of  the  question  "as  to  what  attestation, 
not  in  the  immediate  view  of  the  testator,  will 
answer  the  requirements  of  the  statute  as  to  attesta- 
tion *ln  his  presence.*  *' 
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witnesses  within  the  immediate  sight  and 
hearing  of  the  testator,  and  whilst  they  are 
within  the  reach  of   his  arm,   and  in  point 
of  time  immediately  or  within  a  minute  or 
tvio  after  they  had  subscribed  their  names, 
though    for  the  sake  of  convenience,  in  a 
difiFerent  room,  the  testator  having  immedi- 
ately   before  executed   it  as  his  will,  after 
having  heard  its  provisions  read  article  by 
article,  and  approved  them  all,  will  furnish 
as  perfect  and  complete  a  security  against 
the    frauds  and    imposition    sought    to    be 
guarded    against    by    the     statute,    as   the 
actual  manual  operation   of   writing    their 
names  by  the  witnesses  under  the  very  eyes 
of    the   testator.     The   identity  of  the  wit- 
nesses   is    equally    well    assured    in    both 
modes;  while  that  of  the  paper  is,  in  many 
cases,  better  ascertained  by  the  former  than 
it  possibly  could  be  if  the   attestation  were 
within    the   view  or  range  of  vision  of  the 
testator :  As  for  example,  where  the  process 
of   subscribing    their   names   is  performed 
by  the  witnesses  in  the  same  room  with  the 
testator,  yet  they  happen  to  sit  or  stand  at 
a  desk   with  their  backs  to  the  testator,  so 
that  the  paper  itself  and  the  act  of  writing 
upon  it,  cannot  be  seen    because  of  the  in- 
terposition of  the  bodies  of  the  witnesses ; 
or   where    the    act  of  subscribing,  though 
within  the  range  of  the  vision   of  the  tes- 
tator, yet  is  at  such   a    distance   from  him 
that   it   may   be  difficult  or  impossible  for 
him  to  recognize  either  the  paper  itself  or 
tlie  writing  upon  it,  especially  if  the  testa- 
tor be  aged  or  infirm,  or  his  sight  impaired 
from  any  cause ;  or  in   the   case  of  a  short- 
sighted person  requiring  the  aid  of  glasses, 
which    happened    not    to    be   in   use  at  the 
time.      Certainly,    no    distinction    can    be 
drawn  in  favor  of  eyesight,  so  far  as  secu- 
rity against  fraud   is  concerned,  in  prefer- 
ence   to    the     recognition     of    their 
73        signatures    by  *the  witnesses   to  the 
testator    himself    under   the   circum- 
stances  supposed,    and   the   return  of  the 
paper   at  once   into   his  own  hands.     The 
former  may  furnish  that  moral  control  over 
the  subject,    explained    by   Judge   Carr,  in 
the   case  of  Neil  v.  Neil,  1  I^eigh  13.     The 
latter  affords  that,  and  in  the  restitution  of 
the   paper,    with   their  signatures  upon  it, 
and  openly  acknowledged   by   them,    some- 
thing   besides,    which   even  more  perfectly 
completes  the  superintendence  of  the  testa- 
tor.     It    establishes     such     a     connection 
between  the  testator,  the  will   and  the  wit- 
nesses, as  seems  to   preclude  all  danger  of 
fraud  or  imposition,  even   more  effectually 
than  the  former. 

It  is  evident,  that  most  or  all  of  the 
judges,  whose  opinions  have  been  reported 
upon  the  construction  of  the  statute  of 
wills,  have  proceeded  upon  the  concessum 
that  a  consideration  of  the  object  and  policy 
of  the  statutory  requirements  would  lighten 
the  path,  and  furnish  a  safe  and  proper 
rule  for  their  construction.  If,  then,  this 
object  and  policy  be  to  guard  against  fraud, 
and  if  the  mode  of  attestation  sought  to  be 
maintained  in  this  case,  does  establish  such 
a  connection  between  the  testator,  the  will 


,  and  the  witnesses,  as  attains  this  object  as 
I  effectually  as  would  the  actual  ocular  in- 
spection of  the  very  act  of  signing  by  the 
witnesses,  or  more  so,  and  in  effect  excludes 
almost  the  possibility  of  fraud,  I  cannot 
perceive,  in  view  of  the  liberal  construction 
which  has  already,  in  different  cases,  been 
placed  upon  the  terms  **in  the  presence  of 
the  testator,"  how,  in  holding  such  an  at- 
testation to  be  good,  we  shall  be  extending 
the  meaning  of  those  terms  any  farther,  or 
even  as 'far  as  the  courts  have  already  gone. 
I  agree  that  it  is  not  competent  for  the 
court  to  adopt  another  and  different  mode 
of  attestation  than  that  directed  by  the 
statute,  and  to  hold  it  good  and  sufficient, 
though  not  conforming   to    but   con- 

74  flicting  *with    its   terms,    merely  be- 
cause in  its  opinion   it   is  as  well  (or 

better)  calculated  to  prevent  fraud  as  that 
imported  by  the  terms  of  the  statute.  But 
the  question  that  we  have  to  consider  is, 
whether  the  mode  of  attestation  adopted  in 
this  case  is  not  in  conformity  to  and  fully 
embraced  by  the  terms  of  the  statute,  when 
a  fair  and  reasonable  construction  is  placed 
upon  them. 

It  is  said  by  the  court,  in  the  case  of 
Seguine  v.  Seguine,  2  Barb.  Sup.  Ct.  R. 
385,  393,  that  a  literal  compliance  with  the 
terms  of  the  statute  of  wills  is  not  neces- 
sary ;  that  a  substantial  compliance  is  all 
that  is  required.  And  it  is  said  in  another 
case,  with  great  force  and  correctness,  that 
the  only  sure  guide  for  the  court  is  to  look 
at  the  substance,  sense  and  object  of  the 
law,  and  with  the  aid  of  these  lights  to 
endeavor  to  ascertain  if  there  has  been  a 
substantial  compliance  with  its  provisions. 
Chief  Justice  Nelson,  in  Remsen  v.  Brink- 
erhoff,  26  Wend.  R.  325,  332.  The  correct- 
ness of  these  remarks  is  fully  vindicated  by 
the  course  of  the  adjudications  that  have 
been  made  upon  this  statute  from  time  to 
time ;  for  it  will  be  found  that  in  interpret- 
ing its  provisions  the  courts  have  exercised 
a  reasonable  and  proper  liberality  for  the 
purpose  of  sustaining  the  testamentary  right 
intended  to  be  thereby  secured;  and  they 
have  always  evinced  a  strong  disposition  to 
sustain  a  will  fairly  made,  and  not  suffer 
it  to  fail  for  a  mere  slip  in  form.  At  one 
time  we  see  it  was  made  a  question  whether 
the  witnesses  must  not  actually  see  the  tes- 
tator sign;  and  whether  an  acknowledg- 
ment by  him  of  his  signature  would  be 
good.  Gryle  v.  Gryle,  2  Atk.  R.  176 ;  Cook 
V.  Parsons,  Finch's  Prec.  Ch.  185 ;  Lea  v. 
I^ibb,  Carthew's  R.  35.  And  in  some  cases 
it  seems  the  testator  would  go  over  his 
name  again  with  a  pen :  but  after  some 
discussion,  it  was  settled  that  an  acknowl- 
edgment by  the  testator  to  the  witnesses, 
of  his  handwriting,  would  be  sufficient. 
Stonehouse    v.    Evelyn,    3   P.    Wms. 

75  *251 ;  Dormer  v.  Thurland,  2  P.  Wms. 
504;   Grayson    v.    Atkinson,    2    Ves. 

sen.  454.  The  question  then  arose  whether 
an  acknowledgment  by  the  testator  that  the 
instrument  was  his  will  would  be  sufficient 
to  authorize  the  attestation  by  the  wit- 
nesses,   and   make   it   a  good  will.     It  was 
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decided  that  it  would  be;  and  it  was  also 
held  that  the  attesting  witnesses  need  not 
be  all  present  at  the  same  time,  but  that 
they  might  attest  at  different  times.  Bllis 
V.  Smith,  1  Ves.  jr.  11 ;  Westbeach  v.  Ken- 
nedy, 1  Ves.  &  Beame  362.  In  the  case  of 
BIlis  V.  Smith,  the  lord  chancellor,  in  de- 
livering his  opinion,  intimated  that  al- 
though the  testator's  acknowledgment  would 
be  sufficient  where  the  will  was  signed  by 
himself,  yet  it  did  not  follow  that  ^his  ad- 
mission that  another  had  signed  for  him 
would  be  good;  and  he  says,  ^* that  conse- 
quence is  not  to  be  built  on  consequence  in 
cases  of  this  nature."  Yet  we  see  that 
the  doubt  raised  by  these  remarks  of  I^ord 
Hardwicke  has  been  fully  solved;  for  this 
court  has  decided  that  if  the  name  of  the 
testator  have  been  signed  by  another  per- 
son, an  acknowledgment  by  him  that  the 
instrument  is  his  act,  is  a  recognition  and 
ratification  of  the  signature  as  having  been 
made  for  him  in  his  presence  and  by  his 
direction.  Rosser  v.  Franklin,  6  Gratt.  1, 
25.  It  was  also  questioned  whether  if  the 
witnesses  did  not  see  the  testator  sign  and 
no  acknowledgment  was  made  b3^  him  that 
the  subscription  of  his  name  is  his  signa- 
ture, it  would  not  be  necessary  that  he 
should  acknowledge  the  instrument  to  be 
his  will ;  but  it  has  been  fully  setUed  that 
it  is  not,  and  that  it  is  sufficient  if  the 
testator  acknowledge  the  act  to  be  his,  with 
a  knowledge  of  the  contents  of  the  instru- 
ment and  a  design  that  it  should  be  a 
testamentary  disposition  of  his  property, 
though  the  witnesses  sign  in  entire  igno- 
rance of  the  nature  of  the  instrument  or  of 
the  purpose  for  which  their  names  are 
written.  White  v.  British  Museum,  6 
76  Bing.  310,  19  *Bng.  C.  h.  R.  91 ; 
Wright  V.  Wright,  7  Bing.  457,  20  Bng. 
C.  Lt.  R.  197 ;  Rosser  v.  Franklin,  6  Gratt. 
1.  Other  instances  might  be  cited  of  the 
liberality  of  the  courts  in  construing  the 
statute  in  support  of  wills,  free  from  sus- 
picion of  any  unfairness. 

The  statute  provides  that  the  will  shall 
be  signed  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction ; 
and(  if  not  olographic)  shall  be  attested  by 
two  or  more  credible  witnesses  subscribing 
their  names  in  his  presence.  No  distinc- 
tion can,  however,  be  successfully  main- 
tained between  the  two  forms  of  expression 
used  in  relation  to  the  testator  and  the  wit- 
nesses, respectively.  Such  a  distinction 
was  attempted  in  the  case  of  Harrison  v. 
Elvin,  43  ffng.  C.  I4.  R.  658,  in  which  one 
witness  signed  his  own  name  and  then  took 
hold  of  the  hand  of  the  other  who  could 
neither  read  nor  write,  and  in  that  way 
wrote  the  name  of  the  latter.  It  was 
argued  that  as  the  statute  provided  for  the 
signing  of  the  testator's  name  by  another 
for  him,  whilst  it  said  that  the  witnesses 
must  subscribe  their  names,  the  name  of  a 
witness  must  be  written  by  himself,  and 
could  not  be  written  for  him  by  another. 
The  argument  did  not,  however,  prevail; 
for  the  court  held  that  the  name  of  the  wit- 
ness   might    well  be  subscribed  by  another 


for  him,  at  his  request.  The  same  view 
was  taken  by  this  court,  in  the  case  of 
Jesse  V.  Parker,  6  Gratt.  57.  Judge  Allen, 
in  delivering  the  Opinion  of  the  court, 
recognizes  it  as  settled  law  that  a  subscrib- 
ing witness  may  attest  a  will  by  making 
his  mark,  his  name  being  written  by  an- 
other in  his  presence  and  at  his  request. 
But  he  adds,  that  the  validity  of  such  an 
attestation  depends  upon  the  signing*  of 
the  name  of  the  witness  by  his  authority 
and  in  his  presence,  and  not  upon  the  fact 
of  his  making  a  mark  or  doing  some  manual 
act  in  connection  with  the  signature.  The 
making  of  a  mark  would  furnish  little  if 
any   means   of   verifying  the  signa- 

77  ture,  *and  the  doing  some  manual  act 
in    connection   with  it  would  famish 

no  additional   safeguard    appearing   on  the 
body  of  the  instrument,  against  those  frands 
which    it    was   the   object  of  the  statute  to 
prevent.     Now,   if  a   testator,  whose  name 
has  been  signed  to  his  will  by  another  per- 
son, shall,  by  simply  acknowledging    that 
the  act  is  his,  be  held  to  recognize  and  rat- 
ify the  signature  as  having  been  made  for 
him    in  his  presence  and  by  his  direction ; 
or  if  it  have  been   signed  by  himself,  shall 
be  held  by  such   acknowledgment  to  recog- 
nize and  ratify  the  signature ;  and  if  a  wit- 
ness  to   a   will   may,    for   the  purpose  of 
attesting,  adopt  and  ratify  the  signature  of 
his  name  written   by    another   to   the  will, 
by  his  authority  and  in   his   presence,  and 
such  attestation  shall  be  good  itself,  with- 
out the  aid  of  a  mark   or  any  other  manual 
act  done  by  the  witness  in  connection  with 
the  signature,  it  is  difficult  to  perceive  why 
the  witness  may   not,    by   recognizing  and 
acknowledging  in  the   presence  of  the  tes- 
tator the  signature  of  the  name   made  im- 
mediately before  by    himself,    though    the 
manual  act  of  writing  the   name   were   for 
convenience  merely,  done  in  another  room, 
thereby  perfect  a  good  and  valid  attestation. 
Where  the  witness  attests   by   adopting  his 
signature  written  for   him   by  another,  the 
authenticity  and   efficacy   to  the  act  are  in 
no  sort  increased   by   the  testator's  seeing 
that  other  write   the    witness's   name,    but 
must  depend  upon   its    being   done   for  the 
witness  in  his  presence  and  by  his  direction, 
and  his  adoption  of  the  same  as   his  own. 
And  so,  if  his  signature  have  been  in  fact 
written  by  himself,  though  not  in  the  view 
of  the  testator,    his   acknowledgment   and 
recognition  of  it  as  his  own,  at  least  under 
the    circumstances   disclosed   in   this  case, 
immediately  after  and  in   close   connection 
with  the  signing,    within   the  range  of  the 
sight,  the  hearing  and  the  touch  of  the  tes- 
tator, with  the  will  and  the  names  upon  it 
in  perfect  view,    and  brought  to  his 

78  immediate  ^attention,    ought,    as    it 
seems  to  me,  to  have   the   same  legal 

effect  as  the  actual  ability  of  the  testator  to 
have  seen  the  manual  act  of  the  witnesses 
in  putting  their  names  to  the  paper,  which 
it  is  contended  alone  will  suffice.  Certainly, 
the  latter  could  have  added  nothing  to  the 
means  of  verification  or  the  security  against 
fraud. 
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The  counsel  for  the  appellee  has,  how- 
erer,  cited  the  case  of  Dunlop  v.  Dunlop, 
10  Watts'  R.  153,  as  maintaining:  that  the 
mbseqnent  recognition  and  ratification  of 
his  signature  to  a  will  even  by  the  testator, 
will  not  giye  it  validity,  and  that  if  his 
name  have  been  written  for  him  by  another, 
a  previous  authority  or  direction  so  to  do 
most  be  shown.  It  will  be  found,  however, 
that  the  chief  justice,  in  delivering  the 
opinion  of  the  court  in  that  case,  founds  it 
upon  the  terms  '* express  direction,"  used 
in  the  Pennsylvania  statute;  and  which 
he  says  were  employed  for  the  very  purpose 
of  excluding  entirely  the  doctrine  of  sip^n- 
ing  by  construction.  He  treats  the  subject 
as  res  Integra,  regards  the  English  deci- 
sions upon  the  statute  of  Charles  in  relation 
to  the  point  as  inapplicable  by  reason  of 
the  different  terms  of  the  Pennsylvania 
statute;  and  considers  the  terms  ** express 
direction"  as  necessarily  importing  some- 
thing antecedent  to  the  intended  act,  and 
as  utterly  excluding  a  subsequent  ratifica- 
tion, which  he  says  is  the  equivalent  of 
authority  by  implication  only.  In  our 
statute,  however,  the  term  used  is  by  **di- 
rection"  of  the  testator,  not  "express  di- 
rection," and  this  court  has  fully  adopted 
the  English  decisions  recognizing  the 
validity  of  a  constructive  signing,  which 
are  thus  repudiated  by  Chief  Justice  Gib- 
ion.  I  will  only  refer  to  Dudleys  v.  Dud- 
leys, 3  Lreigh  43(S,  and  Rosser  v.  B^ranklin, 
before  cited. 

It  is  true  our  statute  directs  that  the  wit- 
nesses shall  sign  in  the  presence  of  the  tes- 
tator, while  it  does  not  in  totldem  verbis 
require  that  the  testator  shall  sign  in 
79  *the  presence  of  the  witnesses.  But 
it  is  difficult  to  infer  that  a  difference 
in  meaning  was  intended.  The  will  must 
be  in  writing:  it  must  be  signed  by  the 
testator  or  some  one  for  him  in  his  presence 
and  by  his  direction,  and  if  not /olographic, 
must  be  attested  by  two  witnesses.  These 
things  are  to  be  proven,  and  the  subscribing 
witnesses  must  be  called.  They  can,  how- 
ever, only  prove  that  they  attested;  and 
they  could  only  attest  to  what  took  place  in 
their  presence.  In  truth,  it  is  impossible 
to  explain  the  various  adjudications  that 
have  been  made  affirming  the  validity  of 
these  constructive  signings  by  the  testator, 
by  referring  them  to  any  supposed  distinc- 
tion between  the  force  and  effect  of  the 
terms  used  in  the  statute  in  reference  to 
him  and  those  in  reference  to  the  witnesses. 
The  true  explanation  is  to  be  found  in  the 
disposition  of  the  courts,  by  a  liberal  and 
beneficial  construction,  to  give  effect  to 
the  testamentary  right  which  it  is  the  in- 
tention of  the  statute  to  protect  and  secure. 

It  will  not  be  controverted  at  this  day  in 
Virginia,  that  a  deed,  will  or  other  instru- 
ment of  writing,  will  be  sufficiently  estab- 
lished by  proof  that  the  signature  or  the 
instrument  was  acknowledged  by  the  party 
in  presence  of  witnesses  who  were  not 
present  when  the  paper  was  signed,  and 
who  might  be  wholly  unacquainted  with 
the  handwriting  of  the   party.     In  Burwell 


V.  Corbin,  1  Rand.  131,  Judge  Coalter  says, 
that  it  was  found  by  the  courts  that  an 
acknowledgment  of  the  handwriting  of  the 
signature  to  a  will  was  as  good,  nay  better, 
than  resealing  (which  had  previously  been 
held  sufficient),  which  at  most  could  only 
be  considered  as  a  recognition  of  the  name 
opposite  to  the  seal;  and  that  it  was  even 
better  than  drawing  the  pen  over  the  name 
again,  which  had  been  thought  might  be  a, 
re-execution ;  that  by  doing  these  acts  be- 
fore different  witnesses  at  different  times  it 
was  considered  that  the  testator  had  in  fact 
signed    before  each  witness.     Judge 

80  *Brooke   says   (p.   149),    **If    Burwell 
[the    testator]    had  acknowledged  the 

signature  to  be  his,  it  would  have  been 
proof  of  the  factum  of  signing,  within  the 
cases  of  Grayson  v.  Atkinson,  and  Ellis  v. 
Smith,  in  which  the  question  was  whether 
the  signing  was  proved  according  to  the 
statute.  Judge  Roane  says  (p.  156),  '^dn 
acknowledgment  of  a  signature  is  only  a 
signing  in  another  form.  In  principle  it 
is  in  truth  a  signing."  And  in  the  case  of 
Doe  V.  Roe,  2  Barbour's  R.  205,  it  is  said 
that  the  acknowledgment  of  the  signature 
is  equivalent  to  a  new  signing  of  the  in-- 
strument.  Now  it  is  difficult  to  perceive 
any  good  reason  why  a  given  act  which 
when  done  by  the  testator  in  presenoe  of 
the  witnesses,  shall  be  a  good  signing  (in 
legal  effect)  of  his  name  in  their  presence,* 
yet  when  done  by  those  witnesses  in  pres- 
ence of  the  testator,  shall  yet  not  be  a  good 
signing  of  their  names  in  his  presence, 
though  done  immediately  after  and  in  close 
connection  with  the  very  writing  of  their 
names,  and  as  part  of  one  entire  transac- 
tion, beginning  with  the  execution  of  the 
paper  as  his  will  by  the  testator,  and  end- 
ing with  the  act  in  question. 

It  is  contended,  however,  that  the  subse- 
quent recognition  and  acknowledgment  by 
the  if^itnesses,  relied  on  in  this  case,  must 
be  dissevered  from  the  act  of  signing  ^heir 
names ;  that  it  constitutes  no  part  of  the 
res  gestae;  and  that  as  the  act  of  subscrib- 
ing by  the  witnesses  was  complete  when 
they  wrote  their  names,  nothing  subse- 
quently done,  short  of  a  new  subscription 
in  the  view  of  the  testator,  could  give  effect 
to  the  nugatory  act  of  subscribing  in  a 
different  room  from  that  in  which  the  tes- 
tator lay.  This  idea  of  the  completeness 
of  the  act  of  subscribing  is,  I  think,  not 
well  founded.  If  it  had  been  in  the  imme-r 
diate  presence  of  the  testator,  and  had  thus- 
constituted  itself  a  perfect  attestation,  there 
might  be  some  plausibility  in  it;  t>ut  the 
very    fact   that   it  was  in  itself, a  de- 

81  fective  attestation,  *was  the  very 
reason  for  the  necessity  of  some  fur- 
ther act  to  cure  the  defect  and  make  it 
legally  sufficient.  But  even  if  it  had  been 
itself  a  good  attestation,  it  did  not  neces- 
sarily determine  the  tissue  of  the  res  gestae. 
In  Parke  v.  Mears,  2  Bos.  &  Pul.  217,  a 
bond  had  been  executed  and  attested  by  one 
subscribing  witness  in  one  room,  and  in  a 
few  minutes  after,  it  was  attested  by  an- 
other  subscribing    witness    in    a .  different 
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room ;  the  first  subscribing  witness  remain- 
ing in  the  room  in  which  the  instrument 
had  been  executed.  At  the  trial  the  second 
subscribing  witness  was  called  to  prove  the 
bond ;  and  it  was  contended  that  his  evi- 
dence was  insufficient;  that  he  was  not 
present  at  the  time  of  the  execution,  which 
had  been  completed  bj  the  attestation  of 
the  first  witness  before  he  was  called  on  to 
attest ;  that  his  attesting  subscription  was 
nugatory,  and  that  the  other  was  the  sub- 
scribing witness,  who,  according  to  the 
rule,  must  be  called  to  prove  the  instrument. 
The  court,  however,  thought  the  whole 
might  be  regarded  as  one  transaction,  and 
held  the  bond  well  proved.  In  the  case  of 
Swift  T.  Wiley,  1  B.  Monr.  114,  two  of  the 
witnesses  had  subscribed  their  names  as 
such  to  the  will  in  the  presence  of  the  tes- 
tator, and  at  his  request,  but  some  hours 
before  it  was  signed  by  the  testator,  at 
which  time  it  was  attested  by  a  third  wit- 
ness, and  the  two  who  had  subscribed  their 
names  before  the  will  was  signed  by  the 
testator,  then  again  acknowledged  their 
*  respective  signatures  as  subscribing  wit- 
nesses. Now,  it  might  have  been  said  here, 
that  as  the  will  was  not  yet  signed  by  the 
testator  when  the  first  two  subscribing  wit- 
nesses wrote  their  names  as  such,  their  so 
aubssril  tng  was  a  nugatory  act,  and  inca- 
pable of  being  ratified  by  any  subsequent 
act:  but.  the  court  thought  otherwise.  It 
said  that  it  would  have  been  a  superfluous 
and  puerile  act  of  mechanical  repetition  for 

the  two  witnesses  who  had  subscribed 
82        before  the  will  was  ^signed,  to  resub- 

scribe  their  names,  having  once  sub- 
scribed in  presence  of  the  testator  and  at 
his  request,  though  the  paper  was  then 
unsigned  by  him.  And  it  added  that  were 
it  material  the  subscription  of  the  names 
of  all  three  witnesses  and  of  that  of  the 
testator  might  with  obvious  truth  and  pro- 
priety be  considered  as  one  series  of  acts 
essentially  indivisible  in  point  of  time,  all 
three  witnesses  being  present  with  the  tes- 
tator at  the  consummation  of  the  process, 
and  all  then  attesting  together.  The  prin- 
ciple of  these  cases  has  been  recognized  in 
the  cases  of  Doe  v.  Roe,  2  Barb.  Sup.  Ct. 
R.  200;  Seguine  v.  Seguine,  Id.  385;  and 
Rosser  v.  Franklin,  6  Gratt.  1 ;  in  all  of 
which  it  is  held  that  if  the  various  acts 
constituting  the  execution  and  \ittestation 
of  a  will  are  done  at  the  same  interview, 
one  act  following  another  without  interrup- 
tion to  the  continuous  chain  of  circum- 
stances, they  are  to  be  considered  as  all 
done  at  the  same  time,  and  all  constituting 
part  of  the  res  gestae,  and  in  effect  making 
one  transaction.  And  in  this  case,  without 
extending  this  opinion,  already  too  long, 
by  a  recapitulation  of  the  various  acts  at- 
tending the  execution  and  attestation  of 
the  will,  I  will  only  say  that  I  regard  the 
recognition  and  acknowledgment  of  their 
signatures  by  the  witnesses  to  the  testator, 
as  properly  constituting  a  part  of  the  res 
gestae,  and  to  be  taken  in  connection  with 
all  that  preceded  it,  and  the  whole  as  con- 
stituting but  one  transaction. 


Certain   cases   have   been   referred  to  by 
the   counsel   as  authorities  opposed   to  the 
'  validity  of  the  attestation   in   this  caae.     I 
will  notice  them  very  briefly. 

One  of  these  is  the  case  of  Kdelen  v. 
Hardy's  lessee,  7  Har.  &,  John.  61.  But  in 
that  case  the  question  did  not  arise,  becanae 
the  person  who  took  the  will  into  the  room 
where  the  testator  lay,  after  it  had  been 
subscribed  by  the  witnesses,  and  told  the 
testator  that  it  had  been  signed  by 
them,     showing    at    the    same    time 

83  *their   handwriting,  was  not  himself 
one   of   the   number,    and   no   act  of 

recognition  or  acknowledgment  was  shown 
on  the  part  of  either  of  the  three  witnesses. 
Nor  did  the  question  arise  in  the  caae  of 
Boldry  v.  Parris,  2  Cush.  R.  433.  There 
the  signatures  of  the  two  witnesses  who 
had  subscribed  out  of  the  room  were  shown 
to  the  testator  by  the  other  witness  who 
had  signed  before  them,  and  it  does  not 
appear  that  either  of  the  two  was  present 
or  did  or  said  anything  in  acknowledgment 
of  his  signature. 

'  The  cases  of  Ragland  v.  Huntinirdon,  1 
Ired.  R.  561,  and  Graham  v.  Graham,  10  Id. 
219,  approach  nearer  to  this  case.  But  with 
all  my  respect  for  the  learned  court  by 
which  they  were  decided,  I  have  yet  been 
unable  to  concur  in  the  opinion  delivered 
in  either  case.  I  consider  the  first  of  these 
cases  as  strongly  conflicting  with  the  cases 
above  cited  from  2  Barbour  and  6  Grattan, 
and  also  with  the  case  of  Pollock  v.  Glassell, 
2  Gratt.  439.  And  it  may  be  remarked  of 
both  that  there  was  no  distinct  act  of  rec- 
ognition by  the  witnesses  of  their  signa- 
tures in  the  presence  of  the  testator,  which 
should  be  deemed  equivalent  to  a  resub- 
scribing.  In  the  case  of  Graham  v.  Graham, 
no  allusion  whatever  is  made  to  this  ques- 
tion, nor  is  the  effect  of  what  the  witnesses 
stated  to  the  testator  after  the  attestation 
discussed  or  considered. 

Certain  cases  in  the  ecclesiastical  courts 
of  England  have  also  been  cited  as  dis- 
affirming the  validity  of  such  an  attesta- 
tion as  that  we  are  considering.  In  relation 
to  these  I  will  content  myself  with  say- 
ing that  they  are  made  upon  the  construc- 
tion of  the  statute  of  Victoria  I,  ch.  26* 
which  differs  from  the  Virginia  statute 
in  several  respects  and  which  it  is  said  was 
intended  to  repeal  the  decisions  made  by 
the  courts  on  the  statute  of  Charles  the  2d. 
Very  many  of  them  are  made  upon  motions 
to  the  court  without  full  consideration,  and 
they    are    not    regarded    as    binding 

84  *upon  the  court  by  which  they  are 
made.  They  certainly  cannot  be  re- 
garded as  entitled  to  sufficient  weight  in 
this  court  to  induce  it  to  recede  from  the 
limits  to  which  it  has  already  gone  in  its 
interpretation  of  our  statute,  following  the 
lights  of  the  English  decisions  upon  the 
statute  of  Charles,  how  much  soever 
the  effect  of  these  may  have  been  done 
away  with  by  the  statute  of  Victoria.  So 
far  as  their  reasoning  and  results  receive 
the  approbation  of  our  own  judgment,  they 
should  be  followed,  but  no  further. 
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The  case  of  Neil  v.  Neil,  1   lueigh  6,  has 
been  frequently  referred  to  in  the  course  of 
the  arg^unient,  and  has  been  strongly  relied 
on  as  conclusive  against  the  validity  of  the 
attestation  in  this  case.     That  was  the  case 
of  an  attestation  of  a  will  in  the  same  room 
with  the  testator,   and   under  different  cir- 
cumstances from  those  of  the  present  case. 
But  it  is  insisted  that  the  reasoning  which 
urevailed  against  the  will  in  that  case  is  a 
fortiori  decisive  against  it  in  this.     Of  this 
case  of  Neil  v.  Neil,  I  am  very  free  to  say 
that  my  judgment  never  was  satisfied  either 
with  the  reasoning  of  the   majority  of  the 
court  by  which  it  was  decided,    or  with  the 
conclusion  at  which  they  arrived;  and  if  I 
were  now  called  upon  to  pass  upon  precisely 
such  a  case  as  res   Integra,  I  should  be  for 
sustaining  the  validity  of  the  will.     But  as 
it  is,  regarding  it  as  having  settled  the  law 
just  as  far  as  it  went,  but  no  farther,  I  am 
for  adhering  to  it ;  and  if  just  another  such 
case   were   presented,  I   should   adopt    the 
maxim  stare  decisis  for  my  rule,  and  should 
decide  it  in  the  same  way.     But  it  would  be 
a  matter  of  curious  speculation   at   least  to 
consider  what  would  have  been  the  decision 
in  Neil  v.  Neil,  if  in   addition   to  the  facts 
which  did  appear  in   the   case,    it  had  also 
been    proved,    that   immediately  after  the 
witnesses   had   subscribed    their  names  to 
the  will  the  testator  had  been  turned  over 
in  his  bed  so  as  to  bring  the  witnesses 
85        and  the  will  in  his  immediate  *view, 
or  the  witnesses  had  gone  around  his 
bed  to  the  other  side,   and  there,  in  his  im- 
mediate  sight    and    hearing,    and    within 
reach  of  his  arm,    had  owned  their  signa- 
tures as  witnesses  saying   to  him,  so  as  to 
be  heard  and  understood,  '*Mr.  Neil,  here  is 
yur   will    witnessed,"    at    the   same    time 
pointing    with   the   finger   to  the  names  of 
the   witnesses,    and   holding  the  will  open 
before  him  with   those  names  on  the  same 
page,  and  close  to  his  own,  and  that  he  then 
took  the  paper  into  his  own  hands,  examined 
it,  closed    the   leaves,    perhaps    folded    the 
sheet  crosswise,  made  an  enquiry   as  to  his 
power   over  it,  if  he  should  confide  it    to  a 
third  person    for   safe   keeping;  and    after 
receiving  an  answer  that  was  satisfactory, 
remarked  that  it  was  his  will  and  he  wished 
it  to  stand,  but  on   getting   well  he  might 
wish    to   make   some    alteration,  in  it,  and 
then  handed  it  to  a  friend  for  safe  keeping ; 
the  testator  being  all  the   time   in  the  pos- 
session of  his  faculties,    and   in   his   right 
mind  and  perfect  senses.     Can  there  be  any 
reasonable  doubt,  if  such  bad  been  the  case 
made  by  the   evidence,    what   the   decision 
would    then    have    been?      Would    not   the 
court,   without  difiiculty,  have  afiirmed  the 
validity  of  the  will? 

Whilst  the  counsel  for  the  appellee  claim 
upon  the  one  hand  that  the  authority  of 
the  several  cases  cited  by  them  is  directly 
opposed  to  the  validity  of  the  attestation  in 
this  case,  they  also  upon  the  other,  affirm 
that  no  case  can  be  produced  in  which  such 
an  attestation  has  been  held  good.  Almost 
the  precise  question  here  arose  in  the  case 
of  iUsley  v.  Temple,  Skinner  106,  only  about 


six  years  after  the  statute  of  29  Charles  2d 
was  passed;  but  it  appears  that  no  opinion 
was  given  on  the  point.  The  question  was 
also  alluded  to  in  the  case  of  Boldry  v. 
Parris,  2  Cush.  R.  433,  but  it  did  not  prop- 
erly arise  in  the  case,  and  was  not  decided 
by  the  court.  I  have  already  referred  to 
several  cases,  and  especially  that  of 

86  Rosser   v.    Franklin,  6  Gratt.  *1,  as 
settling  principles  which,  as  I  think, 

tend  very  strongly  to  support  the  attestation 
in  this  case.  But  there  is  yet  another  case 
decided  by  this  court,  with  which  a  decision 
adverse  to  the  validity  of  the  attestation 
under  consideration  would  be,  as  I  think, 
utterly  irreconcilable.  I  refer  to  the  case 
of  Pollock  V.  Glassell,  2  Gratt.  439.  That 
was  the  case  of  the  execution  of  a  testa- 
mentary paper  by  a  married  woman,  by 
virtue  of  a  power.  It  appeared  that  the 
testatrix  had  verbally  stated  to  a  lady  friend, 
Miss  8.  S.  Ashton,  her  wishes  as  to  the 
disposition  of  her  property  after  her  death ; 
and  the  lady,  lest  she  should  forget  them, 
of  her  own  accord,  wrote  the  paper  in  ques- 
tion (Codicil  F),  '*as  a  memorandum."  At 
the  foot  of  the  paper  she  wrote  the  words 
* 'Written  by  S.  S.  Ashton  for,"  intending 
to  add  the  name  of  the  testatrix,  if  the  lat- 
ter should  be  unable  to  sign  her  own  name. 
When  she  mentioned  the  matter  to  the  tes- 
tatrix, the  latter  wrote  her  name  to  the 
paper  herself,  and  when  she  was  abotit  to 
do  so,  Miss  Ashton  struck  out  with  a  pen 
the  word  **for,**  which  followed  her  own 
name,  and  was  intended  to  precede  that  of 
the  testatrix,  if  it  had  been  written  by  Mis^ 
Ashton.  The  testatrix  requested  another 
lady.  Miss  Ann  R.  Ashton,  to  witness  the 
paper,  which  she  did;  and  she  then  re- 
quested Miss  S.  8.  Ashton  to  witness  it; 
but  she  thought  and  so  told  the  testatrix, 
that  it  was  not  necessary  for  her  to  sign 
the  paper  again,  as  her  name  was  already 
then  to  it  in  the  manner  before  stated ;  and 
she  did  not  again  subscribe  it.  Now  here 
the  name  of  the  witness,  Miss  8.  8.  Ash- 
ton, was  subscribed  before  the  testatrix 
signed  the  paper  herself;  yet  by  reason  of 
her  recognition  of  her  signature  as  that  of 
a  witness  to  the  testatrix  after  the  paper 
had  been  signed  by  the  testatrix,  the  attes- 
tation was  held  good,  and  the  validity  of 
the  paper  sustained  by  the  court. 

It  is  said,    however,    that  probably 

87  when  Miss  8.  8.  *Ashton   wrote   the 
paper   and   the  words  '' written  by  8. 

8.  Ashton  for,''  she  did  so  in  the  presence 
of  the  testatrix;  and  although  the  paper 
was  then  unsigned  by  the  testatrix,  yet 
when  signed  and  the  signature  of  the  wit- 
ness adopted,  it  might  be  properly  said  to 
have  been  subscribed  by  the  witness  in  the 
presence  of  the  testatrix.  But  there  is 
nothing  in  the  case  to  show  that  Miss  Ash- 
ton wrote  the  paper  or  the  words  ** written 
by  8.  8.  Ashton  for"  in  the  presence  of  the 
testatrix;  and  from  the  terms  and  manner 
of  expression  of  the  instrument,  and  the 
circumstances  under  which  it  was  written 
by  Miss  Ashton,  of  her  own  .  accord,  with- 
out being  requested  by  the  testatrix,  I  rftther 
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infer  the  contrary.  But  if  the  fact  were  so, 
how  would  it  strengthen  the  case?  For 
whether  written  in  the  presence  of  the  tes- 
tatrix or  not,  the  words  and  name  of  Miss 
Ashton  were  not  written  by  her  as  a  wit- 
ness, for  the  purpose  of  attestation,  but 
di Verso  intuitu  for  the  purpose  of  denoting 
her  agency  in  signing  the  name  of  the  tes- 
tatrix, if  she  should  be  unable  to  authenti- 
cate the  paper  by  her  own  signature.  There 
could  be  none  of  the  virtue  or  qualities  of 
an  attestation  of  a  will  by  a  signing  of  the 
name  to  the  paper  for  a  totally  different 
purpose,  and  at  a  time  when  the  testatrix 
was  utterly  unconscious  of  any  such  act  of 
attestation,  and  had  not  yet  herself  executed 
the  paper. 

'  It  is  also  said  that  the  question  was  not 
raised  in  the  case  of  Pollock  v.  GlasseU, 
either  by  the  counsel  or  the  court,  but  passed 
sub  silentio,  and  that  the  objection  to  the 
codicil  in  question  was  placed  on  a  totally 
different  ground.  The  judges  who  sat  in 
the  case  differed  in  regard  to  some  of  the 
other  codicils,  but  they  were  unanimous  in 
their  opinion  as  to  the  validity  of  this:  and 
it  is  not  likely  that  if  it  could  have  been 
thought  there  was  anything  in  the  Objec- 
tion, it  would  have  escaped  their  notice  as 
well  as  that  of  the  distinguished  counsel 
who  argued  the  cause. 

88  *It  has  also  been   suggested   by  the 

counsel  that  Judge  Baldwin  himself 
could  not  have  regarded  this  case  as  an 
authority  upon  this  question,  else  he  would 
have  cited  it  in  support  of  his  views  in  the 
case  of  Moore  v.  Moore,  8  Gratt.  307.  But 
it  will  be  remarked  that  his  opinion  in  this 
case  is  very  short,  and  not  a  single  author- 
ity is  cited  throughout.  The  explanation 
of  this  is  given  in  what  fell  from  Judge 
Moticure  (who  also  sat  in  the  case  of  Moore 
V.  Moore),  during  the  argument  of  this 
cause.  He  stated  that  the  opinion  of  Judge 
Baldwin  was  hastily  prepared  by  him,  with- 
out citing  any  authorities,  for  the  purpose 
of  stating  briefly  his  view  of  the  case,  and 
was  not  intended  by  him  for  publication 
in  that  form:  That  he  accordingly  with- 
drew it,  intending  to  write  it  over  at  length, 
with  care  and  deliberation,  during  the 
leisure  of  the  vacation,  a  purpose  which 
was  frustrated  by  his  subsequent  illness 
and  lamented  death ;  but  that  had  he  done 
so,  he  (Judge  Moncure)  has  no  doubt  he 
would  have  cited  the  case  of  Pollock  v. 
Glassell,  as  he  knows  he  did  in  fact  rely 
upon  it  as  an  authority  in  support  of  his 
views. 

.  The  case  of  Moore  v.  Moore,  8  Gratt.  307, 
perhaps  cannot  be  considered  as  an  author- 
ity either  way  upon  this  question,  as  the 
four  judges  who  sat  in  it  were  equally 
divided  in  opinion,  though  the  will  was 
sustained,  such  having  been  the  decree  of 
the  court  below.  But  it  will  be  observed 
that  there  was  no  sufficient  acknowledgment 
or  recognition  of  their  signatures  by  the 
witnesses  after  subscribing,  found  by  the 
jury ;  and  the  character  of  the  verdict  which 
was  a  special   one,  forbade,  as  was  said  by  I 


Judge  Daniel,  any  inferences  or  implica- 
tions that  might  serve  to  raise  the  question. 
But  it  is  contended  that  even  if  a  subse- 
quent recognition  of  their  signatures  bj 
the  witnesses  would  be  sufficient,  there  is 
no  such  recognition  shown  in  this  case,  as 
only  one  of  the  witnesses,  Crawford,  ac- 
knowledged his,  and  that  he  could  not 

89  acknowledge   the  *signature    of    the 
other  witness.  Dr.  Rives.     But  it  must 

be    remembered    that     the    court    is    not 
passing  upon  a   special   verdict.     The  case 
is  one  of  probat,  and   the   court   may  draw 
from  the  evidence  every  inference  and  con- 
clusion   that   could   be  drawn  from  it  by  a 
jury.     Smith  v.  Jones,  6  Rand.  33 ;  Boyd  t. 
Cook,    3   Leigh   32;    Dudleys    v.    Dudleys, 
Ibid.  436.     There  can  be  little  doubt  in  this 
case  that  a  jury  would  without  any  hesita- 
tion   have    inferred    from   the   evidence    a 
perfect  recognition  of  his  signature  on  the 
part  of  Dr.  Rives,  as  well  as  a  similar  rec- 
ognition of  his  on  the  part  of  Dr.  Crawford. 
I  think  there  is  nothing  in   this  objection. 
Upon  the  whole,  I  think  there  has  been  a 
reasonable  and  substantial,  if  not  a  literal, 
compliance  with   the    requirements  of   the 
statute  shown  in  this  case,  sufficient  for  all 
practical  purposes,   and   which   in  favor  of 
the    testamentary   right   ought    to    be  sus- 
tained.    To  reject  the  will   in  such  a  case 
would  be,  as  I  think,  to  sacrifice  substance 
to   form,    and   the   ends   of  justice   to  the 
means  by  which  they  are  to  be  accomplished. 
But  to  avoid  being  misunderstood,  I  desire 
to  say  that  in  holding  a  subsequent  recog- 
nition of  his  signature  by  a  witness  equiv- 
alent   in   legal   meaning   and  effect   to  his 
actual  signing,  I  contemplate  a  recognition 
under  the  facts  disclosed  in   this  case,  and 
where  it  is  immediately  connected  in  point 
of  time  and  circumstances  with  the   whole 
body  of  the  res  gestx.     The  remarks  I  have 
made  on  this  point  I  do  not    intend    to   be 
understood  as  applying  to  the  case  of  such 
a  recognition  at  a  subsequent  period  wholly 
unconnected   with   the   occasion   of  the  ex- 
ecution of  the  will  by   the   testator  and  the 
subscribing  of  their  names  by  the  witnesses. 
It  will  be  quite  time  enough  to  express  an 
opinion  on  the  question  in  such  a  case  when 
it  shall  be  presented  for  adjudication. 

90  *I  am  of  opinion  to  reverse  the  sen- 
tence of  the  Circuit  court. 

DANIKL,  J.  It  appears  that  the  manual 
act  of  subscribing  their  names  to  the  will 
by  the  witnesses  took  place  in  a  room  dif- 
ferent from  that  in  which  the  testator  was, 
and  under  such  circumstances  as  to  render 
it  impossible  that  the  testator  could  see  the 
witnesses  or  the  will  at  any  moment  of  the 
transaction ;  and  it  also  appears  that  the  tes- 
tator was  so  enfeebled  b)*  age  and  sickness 
as  to  render  it  extremely  improbable  that 
he  had  the  physical  ability  to  rise  from  his 
bed  and  place  himself  in  a  position  to  see 
the  witnesses  or  what  was  going  on :  And 
the  effort  here  to  uphold  the  attestation  is 
based  on  the  facts  which  occurred  after  the 
witnesses  returned  into  the  testator's  room ; 
which  are,  that  the  witness  Crawford,  after 
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the  will  had  been  subscribed  by  himself 
and  the  other  witness  Rives,  carried  it  back 
to  the  testator,  and  in  the  presence  of  Rives, 
said  to  the  testator,  '*Mr.  Sturdivant,  here 
is  your  will  witnessed,"  at  the  same  time 
pointings  his  fing-erto  the  names  of  the  wit- 
nesses, and  holdings  the  will  open  before 
the  testator,  the  names  of  the  witnesses 
being  on  the  same  page,  close  to  his.  He 
took  the  paper  into  his  hands,  and  looked 
at  it  as  if  he  was  examining  it,  still  hold- 
ing it  in  the  same  position.  The  witnesses 
supposed  he  saw  the  names,  as  the  paper 
was  near  enough  to  him  for  him  to  see  it. 
The  testator  then  closed  the  leaves,  and  as 
was  thought  by  the  witnesses,  folded  the 
leaves  crosswise.  Crawford  then  told  him 
that  as  he  was  ill,  he  had  better  give  the 
will  to  some  one  to  keep  for  him.  Ke  asked 
whether,  if  he  got  well,  he  could  take  the 
will  back  again  from  the  person  to  whom 
he  gave  it;  and  on  being  informed  that  he 
could,  and  that  he  could  then  bum  it  if  it 
was  not  his  will,  he  said  that  it  was  his 
will  and  he  wished  it  to  stand,  but  that  he 
might  thereafter,  on  getting  well, 
91  *wish  to  make  some  alterations  in  it. 
The  testator  then  handed  the  will  to 
Col.  Philips,  who  was  present,  and  who  is 
named  in  the  will  as  executor.  The  wit- 
ness Crawford  also  stated  that  the  testator 
was  probably  about  70  years  old ;  and  that 
he  used  his  spectacles  when  he  signed  the 
will.  He  did  not  know  whether  the  testator 
had  his  spectacles  on  when  the  will  was 
brought  back  to  him  after  it  was  witnessed, 
though  he  was  inclined  to  think  he  had  not. 

The  two  witnesses  (Crawford  and  Rives) 
both  concur  in  stating  that  they  were  ab- 
sent ftorcL  the  testator's  room  for  the  pur- 
pose of  subscribing  the  will  not  more  than 
a  minute  or  two ;  and  Crawford  states  that 
at  first  the  witnesses  were  about  to  witness 
the  will  in  the  testator's  room,  but  that 
they  found  it  inconvenient ;  though  he  does 
not  say  why. 

Conceding  that  these  facts  imply  an  ac- 
knowledgment by  Rives  as  well  as  Craw- 
ford, of  their  signatures  as  witnesses,  after 
their  return  into  the  room  of  the  testator 
(as  a  majority  of  the  court  seem  to  enter- 
tain no  serious  doubt  on  that  score),  it  be- 
comes necessary  to  examine  the  question 
mainly  discussed  at  the  bar,  viz :  Whether 
in  a  case  where  the  witnesses,  for  conven- 
ience, leave  the  room  of  the  testator,  and 
go  out  of  his  view  into  another  room,  to 
subscribe  their  names  as  witnesses  to  the 
will,  and  after  subscribing  their  names, 
again  return  forthwith  into  the  testator's 
room  and  immediate  presence,  and  there 
acknowledge  their  signatures  as  witnesses, 
to  the  testator,  and  he  approves  the  act, 
such  acknowledgment  brings  the  attestation 
within  the  true  meaning  of  the  requirement 
ol.the  iaw,  tliat  the  will  be  a.Uetted  by  the 
witnesses  subscribing  their  names  in  the 
presence  of  the  testator. 

It  is  conceded  that  the  precise  question 
has  never  been  fully  presented  and  adjudi- 
cated in  any  of  the  H^nglish  decisions  on 
the      statute      of     29     Charles      2,     from 


92  *which    ours  is   taken.     The  earliest 
case  (and  indeed  the  only  one)  which 

I  have  been  able  to  find  in  the  English  re- 
porters, in  which  the  facts  were  such  as  to 
present  the  question,  is  very  imperfectly 
reported.  It  is  the  case  of  Risley  v.  Temple, 
reported  in  Skinner  107,  as  tried  in  the  iSth 
year  of  Charles  2,  just  six  years  after  the 
passage  of  the  act.  Roberts,  in  his  Treatise 
on  Wills,  1st  vol.  130,  in  speaking  of  such 
an  acknowledgment  and  of  the  case  junt 
mentioned,  says:  ^'It  seems  not  to  have 
been  judicially  decided,  whether  an  ac- 
knowledgment by  a  subscribing  witness  to 
the  testator  of  his  handwriting  to  the  at- 
testation would  be  sufficient.  In  the  case 
of  Risley  v.  Temple,  the  facts  were,  that 
the  testator,  lying  sick  in  bed,  made  his 
will,  and  signed,  sealed  and  published  it  in 
the  presence  of  three  witnesses ;  but  being 
tired,  ordered  them  to  go  and  subscribe  it 
in  another  room.  They  went  into  another 
room,  out  of  the  presence  and  sight  of  the 
testator,  and  subscribed  their  names,  and 
then  returned  and  owned  their  names  to 
the  testator,  who  looked  upon  the  will  and 
said  *they  have  done  well.'  But  this  point 
was  not  spoken  to  in  the  case,  according  to 
the  report.  It  is  very  plain,  however  (he 
proceeds),  that  to  hold  such  an  acknowl- 
edgment sufficient  would  be  in  direct  op- 
position to  the  words  of  the  statute,  which, 
though  it  does  not  by  the  5th  section  re- 
quire the  signature  of  the  testator  himself 
to  be  in  the  presence  of  the  witnesses,  does 
yet  expressly  direct  the  subscription  of  the 
witnesses  to  be  in  the  testator's  presence. 
And  it  seems  little  to  be  doubted  but  that, 
agreeably  to  the  greater  regard  for  the 
words  of  the  statute  which  now  seems  to 
prevail  in  our  courts  of  justice,  such  an 
acknowledgment,  by  a  subscribing  witness, 
of  his  handwriting  to  the  attestation,  made 
to  the  testator,  after  making  the  subscrip- 
tion out  of  his  sight  and  presence,  would 
be  deemed  an  insufficient  compliance  with 
the  statute." 

93  *In  8  Viner's  Abr.  123,  title  Devise 
No.  7,  the  same  statement  of  the  case 

is  given  without  comment,  and  without  any 
further  remarks  on  the  subject ;  and  in  10 
Bacon's  Abr.  497,  library  edition,  the  ques- 
tion is  simply  stated,  with  a  reference  to 
the  passage  from  Roberts  above  quoted.  I 
have  examined  the  report  of  the  case  in 
Skinner,  and  find  that  it  is  correctly  given 
by  Roberts,  and  think  it  not  improbable 
that  the  case  must  have  gone  off  on  some 
other  question,  as  I  can  find  no  further 
history  of  it  in  any  of  the  reporters. 

Though  the  question  has  not  been  decided 
in  any  English  case,  as  arising  under  the 
act  of  29  Charles  2,  we  have  an  express  ad- 
judication by  the  ecclesiastical  court  upon 
a  question  of  like  character,  arising  on  that 
portion  of  the  9th  section  of  the  24th  ch.  1 
Victoria,  declaring  that  the  signature  of 
the  testator  shall  be  made  or  acknowledged 
by  him  in  the  presence  of  two  or  more  wit- 
nesses present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator. 
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In  the  case  of  Moore  y.  King,  7  Kcc.  R. 
429,  the  testator  wrote  a  codicil  to  his  will 
in  the  presence  of  his  sister,  and  she  at  his 
request  subscribed  her  name  thereto  in  his 
presence.  On  the  same  daj  the  medical 
attendant  of  the  testator  being  present,  the 
testator  showed  the  will  to  him  and  said, 
**This  is  a  codicil  to  my  will,  signed  by 
myself  and  by  my  sister,  as  you  will  see  at 
the  bottom  of  the  paper;  you  will  oblige 
me  if  you  will  add  your  signatures,  two 
witnesses  being  necessary."  The  second 
witness  then  subscribed  his  name  to  the 
will.  The  first  witness,  standing  by  his 
side  at  the  time,  said,  pointing  to  her  name 
signed  at  the  bottom  of  the  paper,  ''There 
is  my  signature  you  see ;  you  had  better 
place  yours  underneath."  The  case  seems 
to  have  been  fully  argued,  and  it  was  in- 
sisted by  the  counsel,  in  support  of  the  al- 
legation,   that    as    the   common    law 

94  recognized  three  modes  of  *signing 
papers,  viz:  actual  signature,  signa- 
ture by  mark,  and  acknowledgment  of  a 
signature,  there  was  no  reason  why  the 
acknowledgment  of  a  witness,  to  a  will,  of 
his  signature  should  not  be  held  to  be  a 
subscription  of  his  name  within  the  mean- 
ing of  the  statute.  The  court,  however, 
held  that  though  the  first  witness  had  sub- 
scribed her  name  in  the  presence  of  the  tes- 
tator, in  the  absence  of  the  second  witness, 
the  subsequent  acknowledgment  of  her  sig- 
nature in  the  presence  of  the  testator  and 
the  second  witness,  cotemporaneous  with 
the  subscription  of  his  name  by  the  second 
witness,  did  not  amount  to  a  subscribing 
by  two  witnesses  at  the  same  time  In  the 
presence  of  the  testator.  That  whilst  the 
act  permitted  an  acknowledgment  of  his 
signature  by  the  testator,  it  gave  no  au- 
thority to  the  witnesses  to  acknowledge 
their  subscriptions.  In  our  own  court  we 
have  had  no  adjudication  of  the  question, 
unless  the  case  of  Pullock  v.  Glassell  (to 
which  I  shall  presently  refer),  can  be  so 
regarded ;  and  the  research  of  counsel  and 
of  the  court  has  failed  of  finding  but  few 
cases  in  the  courts  of  our  sister  states,  in 
which  the  question  has  been  made  the  sub- 
ject of  judicial  examination. 

The  case  of  Boldry  v.  Parris,  2  Cush.  R. 
433,  cited  at  the  bar,  cannot  be  regarded 
as  authority  either  way ;  inasmuch  as  the 
court  say  that  no  such  acknowledgment  was 
shown  by  the  facts  as  to  make  it  necessary 
to  decide,  whether  or  not,  if  the  witnesses 
had  acknowledged  their  signatures  (which 
had  been  made  in  another  room),  in  the 
presence  of  the  testatrix,  that  would  have 
been  a  sufficient  subscribing  in  her  pres- 
ence. *  * 

In  the  case  of  Graham  v.  Graham,  10 
Ired.  R.  219,  the  question  was,  I  think,  as 
distinctly  raised  by  the  facts  as  it  is  in 
the  one  before  us.  There  the  will  was  sub- 
scribed by  the  witnesses  in  another  room, 
so  situated  as  that  their  backs  would  have 
been  seen  by  the  testator,  by  turning 
his    head    and    looking    around     the 

95  *side   of   the   door,    though    he  could 
not  see  their  faces   or  hands  or  the 


will,  the  view  of  which   was  obstructed  by 
the    partition.     After   the  signing*   by  the 
witnesses,  they  returned  with   the  will  into 
the   room   where   the   testator  was,  and  in- 
formed him  they  had  witnessed  it,  and  he 
requested  a  person  to    take   charge  of   it. 
Though    it  is  not   stated   that  the  testator 
looked  at  the  signatures,    or  made   any  re- 
marks about  what  the   witnesses  had  done, 
yet  the  direction  to  his  friend  to  take  charge 
of  the  will  was  a  plain  manifestation  of  his 
approval  of  the  manner  in   which    the  wit- 
nesses had  attested ;  and   though   the   wit- 
nesses did  not  point  to  their  signatures,  as 
Crawford  did  here,  yet  their  returning  with 
the  will,  and   informing   the    testator  that 
they  had  witnessed  it,  was  as  plain  an  ac- 
knowledgment   of   their  signatures  as  that 
inferred  here  in   respect  to  Rives,  who  said 
nothing,    and   whose  acknowledgment  can 
only    be   implied   from   his   not  dissenting 
from  the  statement  made   by   Crawford   in 
his  presence.     If  there  be  any  case  in  which 
such  an  acknowledgment  could  be  received 
by  a  court  as  a  virtual  compliance  with  the 
requirements   of  the  act,  the  court,  in  the 
case  of  Graham    v.    Graham,    might    well 
have    felt  justified   in   departing  from  the 
letter  of  the   law,    and  receiving   the    ac- 
knowledgment  by   the  witnesses  as   a  sub- 
stitute   for   the   actual   subscribing  in  the 
'presence   of   the    testator.     Yet   neither  in 
the  instruction   of  the   circuit  judge  to  the 
jury,  nor  in  the  opinion  of  the  chief  justice 
in  the  appellate  court,  is  the  slightest  allu- 
sion made  to  what  occurred   after  the   wit- 
nesses returned   into   the  presence  of  the 
testator;    notwithstanding   the   latter  con- 
ceded that  it  was  only  by  a  rigid  adherence 
to  the  requirements  of   the   statute  and  the 
decisions  upon  it,    that   the  subscribing  by 
the  witnesses  in  that  case  could  be  held  as 
being  out  of  the  presence  of  the  testator. 
It    is   argued,    that    the  decision  of  this 

court,  in  the  case  of  Pollock  v.    Glas- 
%        sell,  2  Gratt.    439,    in  respect  to  *one 

of  the  papers  established  as  a  codicil 
to  the  will  of  the  testatrix  in  that  case, 
involved  the  decision  of  the  question  now 
in  controversy  here.  There,  as  it  appears 
from  the  statement  of  the  case,  the  testa- 
trix, whilst  she  was  ill,  having  expressed 
to  her  friend,  Miss  S.  8.  Ash  ton,  her  wishes 
as  to  the  disposition  of  her  property  after 
her  death.  Miss  Ash  ton,  of  her  own  accord, 
and  lest  she  should  forget  them,  made  a 
written  memorandum,  and  at  the  foot  of  it 
wrote  the  words  "Written  by  S.  S.  Ash  ton 
for,"  intending  to  add  the  name  of  Mrs. 
Glassell  if  the  latter  should  be  unable  to 
authenticate  the  paper  by  her  own  signa- 
ture. When  Miss  Ashton  mentioned  it  to 
Mrs.  Glassell,  the  latter  did  write  her  name 
to  it  herself;  and  therefore,  when  she  was 
about  to  sign  it,  Miss  A.  struck  out  with  a 
pen  the  word  **for,"  which  at  first  followed 
her  own  name,  lind  was  intended  to  precede 
that  of  Mrs.  Glassell,  if  it  had  been  written 
by  Miss  A.  Mrs.  Glassell  requested  Miss 
A.  R.  Ashton  to  witness  the  paper,  which 
she  did;  and  then  Mrs.  G.  requested  Miss 
8.  8.  Ashton  to   witness   it,    who   thought 
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and  ao  told  Mrs.  G.  that  it  waa  not  neces- 
sary for  her  to  sign  the  paper  again,  as 
lier  name  was  already  then  to  it  in  the 
manner  before  stated,  and  therefore  Miss 
S.  S.  Ash  ton  did  not  subscribe  the  paper 
again.  Mrs.  G.  said  there  ought  to  be  two 
witnesses  and  a  scroll,  whereupon  Miss  S. 
S.  Ashton  annexed  the  scroll  to  Mrs.  Glas- 
sell's  signature.  One  of  the  questions  in 
the  case  was,  whether  this  paper  was  duly 
executed  as  a  codicil  to  the  will  of  Mrs. 
Glassell;  the  will  and  the  codicil  being 
both  intended  as  in  pursuance  of  a  power 
▼ested  in  Mrs.  G.  by  a  deed  of  marriage 
settlement  declaring  that  in  case  *^she 
should  make  a  will,  the  property,  from 
and  after  her  death,  should  be  to  the  use 
of  such  person  as  should  become  entitled 
thereto  by  the  gift  or  devise  of  the  said 
Margaret  C.  (Mrs.  Glassell),  under  her  hand 
and  seal,  attested  by  two  or  more  wit- 
nesses." The  marriage  settlement 
97  *al8o  contained  a  covenant  on  the 
part  of  her  husband,  John  Glassell, 
that  **she  might  dispose  of  certain  property 
by  deed  or  will  or  writing  purporting  to  be 
her  deed  or  will,  notwithstanding  the  cov- 
erture." It  was  urged  against  the  codicil, 
that  the  signature  of  Miss  S.  S,  Ashton 's 
name  could  not,  under  the  circumstances, 
be  treated  as  an  attestation,  or  at  least  that 
it  must  be  considered  as  a  special  attesta- 
tion, confined  to  the  fact  that  the  paper  was 
written  by  her.  The  court,  however,  held 
differently ;  and  though  there  was  division 
with  respect  to  other  questions  in  the  case, 
the  court  were  unanimous  in  holding  that 
the  paper  in  question  was  a  valid  codicil. 

It  will  be  seen  from  the  statement  of  facts, 
that  it  does  not  show  whether  Miss  S.  8. 
Ashton  wrote  the  paper  and  signed  it  in 
the  presence  of  Mrs.  Glassell,  or  elsewhere. 
Nor  is  anything  said  as  to  whether  or  not 
the  other  witness  signed  her  name  in  the 
presence  of  Mrs.  Glassell.  A  reference  to 
the  argument  of  counsel,  to  the  line  of  au- 
thority cited  and  to  the  opinion  of  the  court, 
will  show  that  the  question  as  to  whether 
the  name  of  Miss  Ashton  had  at  first  been 
written  in  the  presence  of  the  testatrix,  was 
one  not  spoken  to,  and  not  in  the  mind 
either  of  the  counsel  or  of  the  court.  It  will 
be  seen  also  that  the  question  whether  the 
codicil  was  subscribed  by  the  witnesses  in 
the  presence  of  the  testatrix,  was  one  not 
necessarily  arising  in  the  case,  as  the  set- 
tlement merely  required  that  '*the  gift  or 
devise  should  be  under  the  hand  and  seal  of 
Mrs.  G.  and  attested  by  two  witnesses." 

I  do  not  regard  the  case  as  any  authority 
upon  the  question  which  we  are  now  con- 
sidering ;  and  it  is  not  a  little  remarkable 
that  Judge  Baldwin,  who  sat  in  the  case 
and  who  delivered  the  opinion  which  was 
mainly  adopted  by  the  court,  should  have 
made  no  reference  to  it  in  the  case  of  Moore 
V.  Moore,,  if  indeed  he  regarded  it  as 
authority  for  the  proposition  now 
96  sought  *to  be  established  by  it.  In 
the  case  last  mentioned,  he  relied,  as 
we  see  from  his  opinion,  8  Gratt.  327,  on 
the  fact  that  the  will,    after   being  signed 


by  the  witnesses,  was  brought  by  them  to 
the  testator,  and  inspected  and  identified 
by  him,  and  their  attestation  fully  approved, 
as  a  strong  and  controlling  feature  not  to 
be  found  in  any  other  he  had  seen.  And 
though  this  was  a  proposition  about  which 
there  was  a  division  of  sentiment  in  the 
court,  he  cited  no  authority  in  support  of  it.  * 
Nor  do  I  think  that  any  aid  in  support  of 
the  will  here  can  be  drawn  from  the  cases 
of  Swift  V.  Wiley,  1  B.  Monr.  R.  114,  and 
Rosser  v.  Franklin,  6  Gratt.  1.  In  each  of 
these  cases  the  witnesses  did  subscribe 
their  names  in  the  presence  of  the  testator. 
In  the  first  mentioned  case,  two  of  the  wit- 
nesses subscribed  their  names  in  the  pres- 
ence of  the  testator  and  at  his  request,  but 
before  he  had  signed  the  will.  Some  hours 
afterwards  the  testator  signed  the  will  in 
the  presence  of  the  first  two  witnesses  and 
of  a  third,  who  then  subscribed  his  name 
likewise  in  the  presence  of  the  testator  and 
of  the  first  two  witnesses,  the  latter  still 
remaining  with  the  testator,  and  again 
acknowledging  their  respective  signatures 
as  subscribing  witnesses.  The  court  said 
that  all  the  statute  required  was,  that  the 
will  should  be  signed  by  the  testator ;  at- 
tested by  two  competent  witnesses; 
99  and  subscribed  also  by  the  ^witnesses 
in  testator's  presence.  That  neither 
the  letter  or  spirit  of  the  statute  prescribed 
more;  and  that  all  these  things  had  been 
indisputably  proved  in  the  case ;  and  that 
if  necessary,  the  subscription  of  the  names 
of  the  three  witnesses  and  that  of  the  tes- 
tator, might  be  considered  as  a  continuous 
series  of  acts  indivisible  as  to  time :  That 
it  would  have  been  superfluous  for  the  first 
two  witnesses  to  have  subscribed  their 
names;  because  they  had  once  subscribed 
their  names  to  the  paper  in  the  presence 
and  at  the  request  of  the  testator,  which 
fact  was  recognized  by  him,  as  well  as  by 
themselves  after  his  own  name  had  been 
subscribed,  and  where  the  document  thus 
recognized  and  identified  was  finally  and 
conclusively  published  as  his  will.  And  in 
the  case  of  Rosser  v.  Franklin  two  of  the 
subscribing  witnesses.  Neighbours  and 
Cralle,  were  dead ;  and  from  the  testimony 
it  appeared  that  Neighbours  had  written 
the  name  of  the  testatrix  to  the  will  at  her 
request,  and  that  he  and  Cralle  had  wit- 
nessed it  by  like  request  and  in  her  presence. 

*IfbU  by  the  Judae.—'b&.y  Impression  with  reg-ard  to 
Judge  Baldwin^b  opinion  in  Moore  v.  Moore,  is  some, 
what  different  from  the  facts  which  Judob  Lsb  sup- 
poses to  have  occurred  in  reference  to  its  prepara- 
tion. The  opinion,  according  to  my  recollection, 
was  submitted  in  conference,  as  containing  fully  his 
views  of  the  case.  After  seeinsr  the  written  opinions 
of  the  other  Judg-es,  he  said  that  though  his  views  of 
the  case  remained  unaltered,  he  would  add  to  his 
opinion  some  comments  on  the  authorities  cited, 
and  would  also  refer  to  authority  in  support  of  his 
own  positions.  I  have  no  recollection,  however, 
that  in  any  comparison  of  opinions,  any  reference 
waa  made  either  by  himself,  or  any  other  members 
of  the  court,  to  the  case  of  Pollock  v.  Olaesell,  as 
authority  In  the  case  of  Moore  v.  Moore. 
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The  third  witness  Driskell  was  examined, 
and  stated  that  he  witnessed  the  will  by 
the  request  of  the  testatrix  and  in  her  pres- 
ence, and  also  in  the  presence  of  Neighbours 
and  Cralle,  who  had  previously  witnessed 
it,  but  that  he  made  his  mark  to  his  name, 
which  had  been  written  for  him  before  the 
testatrix  made  hers ;  and  that  after  he  had 
made  his  mark,  he  handed  the  pen  to  her, 
and  she  turned  to  Neighbours  and  said, 
**As  you  have  written  my  name,  I  will 
make  my  mark ;"  and  that  she  then  made  her 
mark  to  her  name,  which  had  been  written 
by  Neighbours.  The  court  said,  that  inas- 
much as  in  the  absence  of  proof  to  the  con- 
trary, it  ought  to  be  presumed  that  the 
attestation  by  the  two  deceased  witnesses 
was  regular,  and  as  the  witness  Driskell 
seemed  to  have  but  an  indistinct  memory  of 
the  order  in  which  the  signing  and  attesta- 
tion   took   place;  and  the   paper  had 

100  been  admitted  to  *probat  by  the  court 
below,  which  had  the  best  opportunity 

of  knowing  the  weight  to  be  attached  to 
the  testimony  of  Driskell,  it  would  be  in- 
ferred, if  necessary,  that  the  testatrix  made 
her  mark  before  the  subscription  of  the 
witnesses.  Judge  Baldwin,  who  delivered 
the  opinion,  concludes  by  saying  that  '*The 
fact,  whether,  in  the  order  of  time,  the  tes- 
tatrix made  her  mark  before  or  after  the 
subscription  of  the  witnesses,  was,  under 
the  circumstances,  in  nowise  material,  in 
80  much  as  the  whole  transaction  must  be 
regarded  as  one  continuous,  uninterrupted 
act,  conducted  and  completed  within  a  few 
minutes,  while  all  concerned  in  it  continued 
present,  and  during  the  unbroken  supervis- 
ing attesting  attention  of  the  subscribing 
witnesses.'* 

These  two  cases,  instead  of  furnishing 
authority  to  show  that  the  subscribing  by 
the  witnesses,  in  the  presence  of  the  testa- 
tor, may  be  dispensed  with,  or  substituted 
by  an  after  acknowledgment  by  them,  are 
founded,  each,  on  a  course  of  reasoning 
manifesting  the  controlling  weight  and  in- 
fluence attached  by  the  courts  to  that  im- 
portant requirement  of  the  act.  And  indeed 
it  is  difficult  to  conceive  how  any  such  de- 
cision sanctioning  a  change  as  to  the  order 
of  time  in  which  the  signing  by  the  testa- 
tor and  the  subscribing  by  the  witnesses 
usually  and  naturally  occur,  can  be  pleaded 
as  a  warrant  for  wholly  dispensing  with 
another  essential  element  of  the  attestation, 
which  from  its  very  nature  must  remain 
unaltered,  no  matter  what  may  be,  in  legal 
intendment,  the  order  in  point  of  time  of 
the  events  just  named. 

To  make  the  cases  of  Swift  v.  Wiley  and 
Rosser  v.  Franklin  bear  in  favor  of  the  will 
here,  one  of  the  most  important  features  in 
each  case  would  have  to  be  changed.  If 
the  witnesses  in  those  cases  had  been  out 
of  the  presence  of  the  testators  instead  of 
in  their  presence,  when  the  manual  act  of 
subscribing  by  the  witnesses  took  place, 
and  the  wills  had  been  still  sustained, 

101  *'then  such  decisions  would  have  been 
strong  if  not  controlling  authority  in 

the  case  in  hand.     Make   this  change,  and 


these  cases  then  become  assimilated  in 
features  to  that  of  Ragland  v.  Huntingdon, 
1  Ired.  R.  561.  There,  one  of  the  subscrib- 
ing witnesses  prepared  the  will  by  the  re- 
quest of  the  testator,  and  subscribed  his 
own  name  to  it  as  a  witness  out  of  the 
presence  of  the  testator,  and  then  read  the 
will  to  the  testator  and  told  him  he  had 
signed  as  a  witness;  and  the  testator  ap- 
proved what  was  done,  and  signed  the  will ; 
and  the  other  witness  then  signed  in  the 
presence  of  the  testator.  But  in  that  caae  the 
decision  was  the  other  way,  the  court  hold- 
ing that  there  had  not  been  a  signing  by 
both  witnesses  in  the  presence  of  the  testa- 
tor, as  required  by  the  statute:  And  the 
reasoning  of  the  judges,  in  Swift  v.  Wiley 
and  Rosser  v.  Franklin,  justify  us  in  sup- 
posing it  not  improbable,  that  the  wills  in 
each  of  those  cases  would  have  met  with  a 
similar  fate  if  the  witnesses  had  subscribed 
their  names  out  of  the  presence  of  the  tes- 
tators. 

Nor  do  I  think  that  the  cases  deciding  that 
the  acknowledgment  by  the  testator  of  his 
signature  to  the  will,  is  sufficient  proof  of 
signing  within  the  meaning  of  the  act, 
justify  us  in  saying  that  an  acknowledg- 
ment by  the  witnesses  of  their  signatures 
is  equivalent  to  the  subscribing  of  their 
names  in  the  presence  of  the  testator. 
Though  the  first  proposition  is  now  well 
settled,  it  was  not  established  without  much 
dissent  expressed  on  the  part  of  some  of 
the  most  learned  of  the  English  judges. 

In  the  case  of  Kllis  v.  Smith,  1  Ves.  R. 
11,  all  of  the  judges  who  sat  in  the  case, 
Xrord  Hardwicke,  Parker,  chief  baron, 
Willis,  chief  justice,  and  Sir  John  Strange, 
master  of  the  rolls,  delivered  separate  opin- 
ions; and  they  each  declared,  that  if  the 
question  had  been,  res  Integra,  they  should 
have  doubted  whether  such  an  acknowledg- 
ment by  the  testator  of  his  signature  was 
a  proper  execution    within   the  meaning  of 

the  statute. 
102  *And  in  the  case  of  Stonehonse  v. 
Evelyn,  3  P.  Wms.  252,  in  which  the 
court  held  that  such  acknowledgment  by 
the  testator  was  sufficient  without  assigning 
any  reason  for  the  opinion,  the  reporter, 
after  stating  the  decision,  proceeds  to  say 
that  such  decision  was  in  accordance  with 
the  practice;  and  that  it  was  remarkable 
that  the  statute  did  not  say  that  the  testa- 
tor shall  sign  in  the  presence  of  the  wit- 
nesses, but  requires  these  three  things: 
First,  that  the  will  should  be  in  writing; 
2dly,  that  it  should  be  signed  by  the  testa- 
tor ;  and  3dly,  that  it  should  be  subscribed 
by  the  witnesses  in  the  presence  of  the  tes- 
tator. Thus  as  I  infer,  justifying  the  action 
of  the  court  in  that  case,  on  the  ground  that 
the  words  of  the  statute  required  the  will 
to  be  subscribed  by  the  witnesses  in  the 
presence  of  the  testator,  and  did  not  require 
him  to  sign  in  presence  of  the  witnesses. 

Judges  might  well  consent  to  yield  to  the 
precedents  setting  up  the  acknowledgment 
of  the  testator  in  place  of  his  signing  be- 
fore the  witnesses,  seeing  this  marked 
difference   in    the  words  applicable  to  the 
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signing^  by  the  testator  and  the  subscribing' 
by  the  witnesses ;  and  trusting  to  the  secu- 
rity that  would  be  left  in  the  clause  requir- 
ing that  the  will  should  be  subscribed  by 
the  witnesses  in  the  presence  of  the  testa- 
tor. These  precedents  have  in  fact,  to  no 
inconsiderable  extent,  found  their  justifica- 
tion with  the  profession  in  the  very  dis- 
tinction which  they  are  now  invoked  as 
authority  for  obliterating  and  destroying. 
And  instead  of  their  furnishing  reasons 
why  we  should  dispense  with  the  remaining 
safeguards  provided  by  the  act,  the  very 
fact  that  the  decisions  have  now  settled  the 
law  too  firmly  to  be  altered,  with  respect  to 
the  acknowledgment  of  his  signature  by 
the  testator,  is  of  itself  a  strong  appeal 
to  the  court  to  see  in  all  cases  that  the  will 
has  been  in  fact  subscribed  by  the  witnesses 
in  the  presence  of  the  testator.     . 

To  dispense  with  that  requirement 

103  now,  is  to  strike  Mown  the  remaining 
shield   provided  by    the   statute,  and 

to  leave  the  ignorant  and  infirm  with  little 
or  nothing  of  that  protection  which  the 
ceremonies  required  by  the  act  were  de- 
signed to  place  around  their  most  important 
acts.  But  it  cannot  I  presume  be  contended 
that  we  ought,  in  taking  the  acknowledg- 
ment of  the  witnesses  to  the  testator,  of 
having  subscribed  their  names,  in  place 
of  proof  that  they  did  subscribe  in  his  pres- 
ence, to  go  farther  than  the  courts  have 
gone  in  taking  the  testator's  acknowledg- 
ment of  his  signature  before  the  witnesses, 
in  place  of  positive  proof,  by  the  witnesses, 
of  his  signing:  If  indeed  any  decision  with 
respect  to  the  legal  effect  of  the  acknowl- 
edgment by  the  testator  of  his  will,  the 
thing-  to  be  proved,  can  by  analogy  be  made 
to  apply  at  all  to  the  acknowledgments  by 
the  witnesses  who  are  to  prove  it.  To  what 
extent,  then,  has  this  court  gone  in  substi- 
tuting^ such  acknowledgments  by  the  tes- 
tator for  direct  proof  by  the  attesting 
witnesses,  of  his  execution  of  the  will. 
Judge  Roane,  in  the  case  of  Burwell  v. 
Corbin,  1  Rand.  156,  does  indeed  say  that 
'*an  acknowledgment  of  a  signature  is  only 
a  signing  in  another  form.  In  principle,  it 
is  in  truth  a  signing."  But  in  neither  of 
the  cases  of  Smith  v.  Jones,  6  Rand.  33, 
Dudleys  v.  Dudleys,  3  Leigh  436,  or  Clarke 
V.  Dunnavant,  10  Leigh  13,  all  of  which 
were  cases  in  which  the  testator's  name  had 
been  signed  to  the  will  by  another  person, 
do  I  understand  the  court  as  holding  that 
the  acknowledgment  by  the  testator  of  the 
signature  or  of  the  will  amounted  to  more 
than  proof  from  which  the  inference  fol- 
lowed that  the  will  had  been  signed  for  him 
by  his  request  and  in  his  presence.  None 
of  these  cases  go  to  the  extent  of  declaring 
that  an  acknowledgment  which  negatives 
a  signing  for  him  in  his  presence,  shall  be 
taken  as  conclusive  proof  that  the  will  was 
in  fact  or  in  legal  effect  signed  by  another 
for  him  in  his  presence. 

Let  us  suppose  a  case,  then,  where, 

104  there  being  a  ^signature  to  the  will, 
the   testator  acknowledges   it  before 

the   attesting   witnesses,    who,    upon  their 


examination,  depose  to  such  acknowledg- 
ment, but  also  state  that  in  fact  the  testa- 
tor's name  was  signed  to  the  will  by  one  of 
them  not  in  the  presence  of  the  testator. 
Are  we  bound  to  infer  a  compliance  with 
the  statute  against  the  positive  proof  to  the 
contrary?  The  question  was  decided  in  the 
negative  in  the  case  of  Dunlop  v.  Dunlop, 
10  Watts'  R.  153.  It  is  true  that  the  Penn- 
sylvania act  requires  that  the  will  shall  be 
signed  by  the  testator,  or  by  some  person 
for  him  in  his  presence  and  with  his  ex- 
press direction;  whilst  ours  says  that  it 
must  be  signed  by  him,  or  by  some  other 
person  in  his  presence  and  by  his  direction. 
I  cannot  perceive  any  such  difference  in  the 
terms  employed  in  the  two  acts,  ''with  his 
express  direction,"  **andby  his  direction," 
as  to  call  for  a  different  decision  in  a  case 
arising  under  our  act  of  1823.  And  whilst 
the  strong  and  pointed  language  of  the  act, 
''express  direction,"  was  used  by  the  judge 
as  a  persuasive  argument,  the  general  prin- 
ciples announced  plainly  cover  a  case  aris- 
ing under  our  act. 

If  I  am  correct  in  supposing  that  the  de- 
cisions of  our  court  do  not  go  to  the  extent 
of  holding  the  acknowledgment  of  the  will 
by  the  testator,  when  his  name  has  been 
signed  by  another,  as  proof  of  execution, 
which  may  not  be  contradicted  by  the  true 
facts  of  the  case,  the  analogy  which  is 
sought  to  be  drawn  fiom  those  decisions, 
in  aid  of  the  attestation  here,  necessarily 
falls  to  the  ground:  For  whilst  the  wit- 
nesses here  make  a  statement  from  which 
we  imply  their  acknowledgment  to  the  tes- 
tator of  their  subscription,  they  at  the  same 
time  expressly  prove  that  they  did  in  fact 
subscribe  their  names  out  of  the  testator's 
presence.  Nor  is  any  progress  made,  in 
the  argument  on  the  other  side,  by  showing 
that  an  attesting  witness  may  be  a  marks- 
man, and  that  he  may  attest  by  pro- 
105  curing  another  to^write  his  name  for 
him ;  and  by  saying,  that  as  he  may 
adopt  his  name  written  for  him  by  another, 
a  fortiori,  he  may  adopt  it  when  written  by 
himself;  the  answer  being,  that  whether 
the  witness  gets  another  to  write  his  name 
for  him  or  writes  it  himself,  the  act  must 
still  in  each  case  be  done  in  the  presence 
of  the  testator. 

I  think  that  the  sentence  of  the  Circuit 
court  ought  to  be  affirmed ;  but  a  majority 
of  the  court  being  of  a  different  opinion,  it 
must  be  reversed. 

ALLEN,  J.,  concurred  with  Daniel,  J.     ' 

MONCURB  and  SAMUELS,  Js.,  con- 
curred in  the  opinion  of  Lee,  J. 

Judgment  reversed. 
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a.  Same— Attestation  — Presence   of   Testator.*— The 

witnesses  to  a  will  subscribe  their  name  in  another 
room  from  the  testator,  who,  thoufirh  lying-  on  a 
bed.  Is  able  to  walk  about :  but  the  witnesses  are 
directly  within  the  rang-e  of  his  ylsion,  so  that  he 
can  see  all  their  persons  except  the  forearm  and 
writing-  hand  :  these  belnsr  hid  from  him  by  the 
body  of  the  witness  whilst  he  is  subscribiniir  his 
name  ;  it  may  be  Inferred  too  that  he  may  see 
the  paper  as  it  lies  on  the  bureau  or  desk  where 
the  witnesses  subscribe  their  names.  Hsld  :  The 
witnesses  subscribed  their  names  in  the  presence 
of  the  testator,  within  the  meanlnsr  of  the  statute. 

At  the  October  term  1851  of  the  Circuit 
court  of  Accomack  county,  a  paper  purport- 
ing to  be  the  will  of  George  Nock  deceased, 
was  propounded  for  probat  by  the  executors 
therein  named;  when  Catharine  Nock,  the 
sister  and  heir  at  law  of  the  said  Nock,  ap- 
peared and  opposed  the  admission  of  the 
paper  to  probat.  The  only  question  of  law 
in  the  case,  was  whether  the  paper  was  duly 
attested  in  the  presence  of  the  testator. 
Upon  that  question  the  testimony  is  fully 
stated  in  the  opinions  of  Judges  Daniel  and 
Moncure.  The  paper  was  admitted  to  pro- 
bat in  the  Circuit  court.  And  thereupon, 
Catharine  Nock  applied  for  and  obtained  an 
appeal  to  this  court. 

R.  T.  Daniel,  for  the  appellant. 
Patton,  for  the  appellees. 

MONCURE,  J.  This  is  an  appeal  from 
a  sentence  of  the  Circuit  court  of  Accomack, 
admitting  to  probat  a  paper  purporting  to 
be  the  will  of  George  Nock,  who 
107  *died  unmarried  and  without  issue, 
on  the  6th  of  October  1851,  leaving  a 
large  estate.  His  only  heir  at  law  was  his 
sister,  Catharine  Nock,  whose  only^  children 
were  two  daughters ;  one  of  them  married 
to  Samuel  M.  Turlington  and  the  other  to 
Richard  S.  Rew;  and  each  of  them  having 
several  children.  Hi^  only  devisees  and 
legatees  were  three  of  the  children  of  his 
niece,  Mrs.  Turlington,  to  wit:  John,  Sam- 
uel and  Ann :  The  bulk  of  his  estate  being 
left  to  John  and  Samuel,  and  a  negro  girl 
only  to  Ann.  John  Arlington,  the  drafts- 
man of  the  will,  and  Samuel  M.  Turlington, 
were  nominated  sole  executors,  and  pro- 
pounded the  will  for  probat ;  and  Catharine 
Nock, the  heir  at  law,  contested  it,  and  has 
appealed  from  the  sentence. 

The  counsel  for  the  appellant  contended, 
in  opposition  to  the  will,  that  it  was  exe- 
cuted by  the  testator  just  at  the  close  of  his 
life,  when  both  mind  and  body  were  so 
weakened  and  pervefted  by  intemperance 
that  even  if  he  was  of  clear,  testable  capac- 
ity, he  was  the  easy  subject  of  impressions 
improperly  made  upon  him.  That  the  evi- 
dence strongly  tends  to  show  clandestinity 
and  unfairness  on  the  part  of  the  draftsman 
of  the  will,  and  of  the  father  of  the  benefi- 
ciaries. That  two  of  the  subscribing  wit- 
nesses, Arlington  and  Savage,  gave  false 
testimony,  and    are   not   credible;  and   the 

«Wills— Attestation  — Presence  of   Testator.  —  See 

Sturdlvant  v.  Birchett,  and  foot-note^  anU^  p.  07. 


other.  Dr.  Harmanson,  though  unimpeach- 
able on  the  score  of  integrity  and  intelli- 
gence, does  not  prove  the  due  execution  and 
attestation  of  the  will.  That  there  is  no 
proof  that  the  contents  of  it  were  known  to 
the  testator  when  it  was  executed.  That 
the  circumstances  attending  its  execution, 
if  they  do  not  prove  conclusively  imposition 
and  practice  on  the  testator,  are  of  a  char- 
acter to  impress  on  the  court  the  duty  of  the 
closest  scrutiny  into  all  the  ceremonial  of  a 
regular,  formal  and  legal  execution  of  the 
instrument.  And  that,  conceding  the  tmth 
and  consistency  of  all  the  testimony, 

108  the  signature  of  the   testator   is  *not 
authenticated  as  the  law  requires,  and 

the  will  was  not  duly  attested. 

An  immense  mass  of  testimony  was  taken 
in  the  case,  and  forms  a  part  of  the  record ; 
which  I  do  not  deem  it  necessary,  and  it 
would  take  too  much  time,  to  review  in  de- 
tail. The  will  was  executed  and  attested 
on  the  day  of  the  testator's  death,  about  six 
hours  before  that  event  took  place,  but  had 
been  prepared  on  a  former  day.  His  last 
sickness  was  of  short  duration;  having 
commenced  but  a  day  or  two  before  his 
death.  He  was  able  to  walk  about  the 
house,  and  did  do  so  on  the  day  of  his 
death,  both  before  and  after  the  attestation 
of  his  will.  He  was  not  an  old  man,  being 
about  fifty-five  years  of  age.  None  of  the 
testimony  tends  to  show  that  he  was  ever,  to 
the  moment  of  his  death,  of  unsound  mind. 
Dr.  Harmanson,  his  attending  physician, 
and  one  of  the  attesting  witnesses,  proves 
that  he  arrived  at  his  house  on  the  day  of 
his  death,  a  little  after  11  o'clock  A.  M.  and 
remained  there  till  4  P.  M.  That  the  will 
was  executed  about  an  hour  and  a  half  after 
his  arrival.  That  the  testator  was  of  sane 
mind,  and  during  the  whole  time  he  saw 
him,  spoke  and  acted  rationally;  and  when 
he  acknowledged  his  will,  seemed  to  be 
perfectly  conscious  and  sensible  of  what  he 
was  about :  and  the  doctor  states  the  pur- 
port of  the  conversation  that  occurred  be- 
tween him  and  the  testator,  which  fuUj 
confirms  the  opinion  of  the  former  as  to  the 
state  of  the  latter's  mind.  The  testator 
was  a  man  of  intemperate  habits,  and  fre- 
quently drank  to  excess  at  public  places, 
but  was  usually  sober  at  home;  though  for 
some  time  before  his  death  he  had  been 
engaged  in  distilling  peach  brandy,  and 
seems  to  have  been  in  the  daily  habit  of 
drinking  toddy  or  grog.  The  doctor  thought 
when  he  arrived  that  the  testator  had  been 
drinking,  but  would  not  have  been  led  to 
that  conclusion  by  anything  that   he 

109  did  or  said,  except  his  asking  *fQr 
something  to  drink.  He  was  appar- 
ently excited,  and  was  nervous;  and  this 
nervousness,  the  doctor  supposed,  had  been 
brought  about  by  continued  excessive  use 
of  ardent  spirits.  But  he  thought  the  testa- 
tor's mind  was  sufficiently  calm  and  com- 
posed for  the  purpose  of  making  a  will. 
The  testator  was  an  industrious,  thriving 
man,  and  at  all  times  careful  of  his  prop- 
erty. It  does  not  appear  that  he  was  ever 
in  a  condition,  from   drunkenness  or  other- 
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wise,  to  be  defrauded  or  imposed  upon.  ' 
Nor  does  it  appear  that  the  draftsman  of 
the  will,  the  father  of  the  beneficiaries,  or 
any  other  person  for  them,  ever  made  any 
attempt  to  defraud  or  impose  upon  him,  or 
any  sugg^estion  to  him  in  regard  to  the  dis- 
position made  of  his  property  by  his  will ; 
or  ever  possessed,  or  attempted  to  exert,  any 
influence  over  him.  Nor  does  it  appear 
that  there  was  any  clandestinity  or  unfair- 
ness in  the  preparation  or  the  execution  of 
the  will ;  or  that  the  testator  was  not  per- 
fectly conscious  of  its  contents,  and  did  not 
voluntarily  and  deliberately  dictate  them. 
On  the  contrary,  it  appeared  that  he  had 
become  offended  (whether  justly  or  not  is 
immaterial)  with  his  sister  Mrs.  Nock,  and 
her  son  in  law,  Mr.  Rew,  especially  the 
latter;  and  had  formed  a  settled  purpose, 
declared  on  many  different  occasions,  and 
to  many  different  persons,  during  the  last 
year,  and  especially  the  last  week,  of  his 
life,  to  give  none  of  his  property  to  them  or 
the  children  of  Mr.  Rew ;  but  to  dispose  of 
it  in  the  manner  in  which  he  disposed  of  it 
by  his  will.  It  was  proved  that  Arlington 
is  a  young  man  of  good  character,  and  or- 
dinary intelligence  and  education;  and 
Savage  is  an  ignorant,  and  illiterate  man; 
and  no  attempt  was  made  to  impeach  the 
character  of  either  of  them.  It  did  not  ap- 
pear, nor  was  any  attempt  made,  (except 
by  a  question  propounded  to  Savage  in  re- 
gard to  himself, )  to  show  that  either  of  them 
had  any  interest  in  the  establishment 
110  of  the  will,  or  was  *in  any  way  con- 
nected with  the  beneficiaries.  To 
convict  them  of  fraud  and  perjur}'  in  the 
transaction,  reliance  is  placed,  alone,  on  the 
supposed  inconsistency  and  contradictory 
character  of  their  statements  with  them- 
selves, and  each  other,  and  with  the  other 
testimony  in  the  case.  This  intrinsic  evi- 
dence of  their  guilt  should  certainly  be  very 
plain  and  strong  to  convict  them;  and 
ought  not  to  have  that  effect,  if  their  sup- 
posed inconsistencies  and  contradictions  can 
be  explained  and  reconciled  in  any  rational 
way.  I  think  they  have  been  so  explained 
and  reconciled  in  the  opinion  of  the  court 
below;  which,  I  think,  is  warranted  by  the 
evidence ;  and  were  I  called  upon  to  decide 
this  case  originally,  upon  the  evidence  as 
it  is  written,  without  the  advantage  of  see- 
ing the  witnesses,  and  hearing  them  speak, 
I  would  come  to  the  same  conclusion  that 
he  did.  But  we  have  to  decide  this  case  on 
an  apoeal  from  the  decision  of  a  learned 
judge  who  saw  and  heard  the  witnesses 
testify,  and  4:ertifies  their  evidence  in  such 
language  as  this:  ^*There  was  nothing  in 
the  manner  of  the  witnesses,  in  their  rela- 
tions to  the  parties  in  interest  or  on  the  rec- 
ord, or  in  their  connection  with  this  cause, 
which  has  excited  in  my  mind  the  slightest 
distrust  of  their  truthfulness.  Nor  was 
there  anything  in  the  matter  to  which  they 
testified  on  any  important  point  to  which  I 
do  not  give  full  credit.*' — **I  take  pleasure 
in  saying  that  both  the  manner  of  the  wit- 
nesses and  their  testimony  have  made  an 
impression  upon  my  mind  very  favorable  to 


their  characters.  The  subscribing  witnesses 
to  the  will,  and  most  of  the  other  witnesses, 
were  examined  separate  and  apart  from 
each  other,  and  in  all  points  which  I  regard 
as  material,  there  is  a  remarkable  consist- 
ency in  their  statements."  This  court, 
on  a  mere  question  of  credibility  of  wit- 
nesses, will  always  presume  that  the  infe- 
rior courts,  which  saw  and  heard  the 

111  witnesses    examined,    decided     *cor- 
rectly.     Dudleys  v.  Dudleys,  3  Leigh 

436 ;  Jesse  v.  Parker,  6  Gratt.  57.  There- 
fore, even  if  I  doubted,  which  I  do  not,  the 
correctness  of  the  opinion  of  the  court  below 
as  to  the  credibility  of  the  evidence,  I  would 
follow  it  rather  than  my  own. 

Conceding  then  the  truth  of  all  the  testi- 
mony, it  becomes  unnecessary  to  decide 
whether,  if  that  of  Arlington  and  Savage 
were  rejected  as  incredible.  Dr.  Harman- 
son's  alone  would  sustain  the  will:  and  it 
is  affirmatively  and  positively  proved,  that 
Saturday,  the  4th  of  October,  two  days  be- 
fore the  testator's  death,  when  he  was  very 
little  if  at  all  indisposed,  he  sent  for  Ar- 
lington to  write  his  will,  who  accordingly 
came,  and  alone  with  the  testator  in  a  room 
upstairs,  prepared  it  according  to  his  dicta- 
tion, and  read  it  twice  over  to  him,  he 
being  then  sober  and  rational ;  that  it  was 
not  then  executed  and  attested,  because 
there  were  not  witnesses  enough  present 
who  could  write  their  names,  but  he  re- 
quested Arlington  to  bring  it  on  the  suc- 
ceeding Monday  for  the  purpose  of  execution 
and  attestation ;  that  Arlington  accordingly 
brought  it  to  the  testator's  house  on  Mon- 
day; when,  after  ascertaining  from  the 
doctor  that  the  testator  (who  was  then  very 
sick,  but  had  on  Arlington's  arrival  en- 
quired for  the  will,  and  expressed  his  desire 
to  have  it  executed, )  was  in  a  situation  to 
make  a  will,  he  presented  it  to  him  for  ex- 
ecution, and  it  was  accordingly  executed 
and  attested,  with  a  full  knowledge  of  its 
contents  on  the  part  of  the  testator,  and  an 
unbiased  intention  to  do  what  he  did.  It 
may  well  therefore  be  said,  in  the  emphatic 
language  of  the  court  below,  '*that  the 
whole  transaction,  from  the  beginning  to 
the  end  of  it,  was  entirely  fair  and  bona 
fide ;  and  if,  by  any  slip,  this  paper  has  not 
been  so  authenticated  as  to  be  valid  as  the 
will  of  Greorge  Nock,  his  true  will,  his  real, 
settled,  and  well  settled  and  determined 
wishes  in  regard  to  the  disposition  of 
his  property   will    be  defeated."     Let 

112  *us   now   see   whether  there  was  any 
such  slip;    and  proceed   to   consider, 

what  are  called,  by  the  learned  counsel  for 
the  appellant,  the  two  legal  questions  which 
arise  upon  the  execution  of  the  will. 

I.  Whether  it  was  signed  or  acknowledged 
by  the  testator,  in  the  presence  of  at  least 
two  competent  witnesses  present  at  the 
same  time. 

A  court  of  probat  occupies  the  place  of  a 
jury  as  to  questions  of  fact,  and  its  prov- 
ince is,  like  that  of  a  jury,  to  draw  all  just 
inferences  from  the  evidence.  Smith  v. 
Jones,  6  Rand.  33;  Boyd  v.  Cook,  3  Leigh 
32;  Dudleys  v.  Dudleys,  Id.   436;  Clarke   v. 
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Dunnavant,  10  Id.  13.  Bvery  reasonable 
presumption  ought  to  be  made  by  a  jury  or 
court  of.  probat  in  favor  of  a  will,  when 
there  is  no  doubt  of  the  testator's  intention. 
Bond  V.  Sea  well,  3  Burr.  1773;  Smith  v. 
Jones,  6  Rand.  33.  Applying  these  princi- 
ples to  the  question  under  consideration, 
there  can  be  no  difficulty  in  its  solution.  If 
the  evidence  does  not  positively  prove  that 
the  will  was  both  signed  and  acknowledged 
by  the  testator  in  the  presence  of  the  wit- 
nesses, it  at  least  proves  facts  from  which 
a  court  of  probat  ought  to  infer  that  it  was 
so  signed  and  acknowledged ;  or  proves  that 
the  testator  made  his  mark,  and  acknowl- 
edged the  will,  in  the  presence  of  the  wit- 
nesses, from  which  a  court  of  probat  ought 
to  infer  that  the  will  when  acknowledged, 
had  been  signed  by  the  testator,  or  some 
other  person  in  his  presence  and  by  his  direc- 
tion. Dr.  Harmanson  proves  that  the  paper 
was  handed  to  Mr.  Kock  for  his  signature ; 
he  took  the  pen  in  his  hand,  as  witness 
supposed  to  make  his  signature,  but  re- 
marked to  Mr.  Arlington,  **Oh,  I  can't 
write;  do  you  write  it  for  me."  Arlington 
then  aided  him  in  making  a  cross ;  testator 
making  one  mark,  and  Arlington  the  other. 
Witness  then  took  the  will  in  his  hand  and 
said,  **Mr.  Nock,  is  this  your  will  and  testa- 
ment?"     He   replied,    **It   is,    sir."      Mr. 

Arlington  then  taking  hold  of  the 
113      *will  with  the  witness,  and  holding  it 

to  Mr.  Nock,  said,  **You  acknowl^ge 
it  as  such?"  He  replied,  '^Certainly,  cer- 
tainly, I  do."  Witness  does  not  recollect 
seeing  Arlington  sign  the  testator's  name, 
nor  whether  it  was  to  the  will  when  it  was 
acknowledged.  Arlington  proves  that  the 
testator  requested  him  in  the  presence  of 
the  witnesses  to  write  his  name  for  him, 
and  he  made  a  cross  mark.  He  does  not 
recollect  where  he  signed  the  name.  He 
might  have  signed  it  on  his  knee,  in  the 
room  where  the  testator  lay;  or  he  might 
have  signed  it  at  the  secretary  in  the  ad- 
joining room.  He  is  certain  that  he  signed 
it  in  the  one  place  or  the  other.  He  first 
wrote  the  name,  and  after  testator  had 
crossed  the  mark,  witness  wrote  **his  ac- 
knowledgment." Savage  being  a  marks- 
man, his  evidence  is  of  little  importance 
on  this  branch  of  the  subject.  I  think  the 
evidence  above  stated  fairly  shows  that  the 
will  was  both  signed  and  acknowledged  at 
the  same  time.  But  at  all  events,  it  shows 
that  the  signature  of  the  testator  was  to  the 
will  when  it  was  acknowledged ;  for  Arling- 
ton proves  it  was  made  in  the  order  of  time 
before  the  mark,  and  all  the  witnesses  prove 
that  the  mark  was  made  when  the  will  was 
acknowledged.  If  the  signature  had  not 
been  to  the  will  when  it  was  acknowledged 
and  attested.  Dr.  Harmanson  would  have  ob- 
served so  important  an  omission.  As  Judge 
Cabell  said,  «n  Dudleys  v.  Dudleys,  3  Leigh 
443,  **It  is  not  usual  for  men  to  acknowledge 
papers,  either  as  deeds  or  wills,  and  call  on 
others  to  attest  them,  before  they  are 
signed.  Such  a  thing  may  happen;  and 
when  it  is  proved  to  have  happened,  the 
acknowledgment  and  attestation  will  be  dis- 


regarded. But,  in  the  absence  of  all  proof  to 
the  contrary,  the  acknowledgment  and  attes- 
tation give  rise  to  an  irresistible  inference 
that  the  instrument  had  been  previously 
signed.  A  contrary  course  would  defeat  a 
vast  number  of  wills;  for  it  may  often 
happen,  and  frequently  doe»  happen, 

114  *that  a  witness  not  only  does  not   re- 
member   to  have  seen  the   signature* 

but  he  does  not  remember  the  acknowledge- 
ment or  the  attestation."  If  the  signa- 
ture of  the  testator  was  to  the  will  when 
it  was  acknowledged,  it  is  unimportant 
whether  it  was  put  there  at  that  time  or  be- 
fore. The  mark  was  made  at  that  time, 
which  made  the  signature,  if  then  there, 
that  of  the  testator,  by  adoption;  and 
at  all  events  it  may  be  said,  in  the  lan- 
guage of  the  same  judge,  that  **the  acknowl- 
edgment is  a  ratification  of  the  signature ; 
and  from  that  ratification  we  may  fairly 
infer,  that  the  signature  was  made  in 
his  presence  and  by  his  direction."  I 
deem  it  unnecessary  to  enquire  what  would 
have  been  the  effect,  if  the  name  of  the 
testator  had  been  signed  in  the  order  of 
time  after  the  acknowledgment  and  attesta- 
tion, and  on  the  secretary  in  the  adjoining 
room  where  the  will  was  subscribed  by  the 
witnesses,  as  the  evidence  presents  no  such 
case. 

This  is  a  much  stronger  case  in  favor  of 
the  will  than  that  of  White  v.  The  British 
Museum,  19  Eng.  C.  h.  R.  91,  in  which  the 
will  was  established.  There  it  was  found, 
in  a  special  verdict,  that  none  of  the  wit- 
nesses saw  the  testator's  signature ;  though 
it  was  also  found,  that  the  will  was  signed 
by  the  testator  before  it  was  signed  by  the 
witnesses.  There  was  no  room  for  inference 
on  the  subject.  Here,  there  is  not  only 
room  for  inference,  but  it  is  almost  certain, 
that  the  witnesses  saw  the  signature  when 
the  will  was  acknowledged,  but  have  forgot- 
ten the  fact,  as  it  made  little  or  no  impres- 
sion on  their  memories.  There  is  no  more 
necessity  under  the  present  statute  of  wills 
than  under  the  former,  that  the  witnesses 
should  see  the  signature  of  the  testator  at 
the  time  of  the  acknowledgment  of  his  will; 
much  less,  that  they  should  always  remem- 
ber the  fact  of  their  having  seen  it.  If 
there  be  any  difference  in  the  phraseology 
of  the  two  statutes  in  this  respect,  such 

115  necessity  would  seem  to  *be  less   re- 
quired  by   the   terms   of  the  present 

than  the  former.  The  new  statute  ex- 
pressly authorises  the  will  to  be  acknowl- 
edged, and  drops  the  word  ^'attested," 
contained  in  the  old;  and  it  also  expressly 
dispenses  with  the  necessity  of  a  form  of 
attestation.  It  differs  from  the  statute,  1 
Vict.  ch.  26,  {  9,  which  requires  the  ** signa- 
ture," not  the  **will,"  to  be  acknowledged; 
and  retains  the  word  '^attest,"  as  well  as 
"subscribe."  It  was  certainly  never  in- 
tended, by  the  framers  of  our  new  statute, 
to  require  the  subscribing  witnesses  to  prove 
that  they  saw  the  signature  of  the  testator 
at  the  time  of  the  acknowledgment  of  the 
will.  That  would  be  to  make  the  validity  of 
wills    * 'depend  upon  the  memory  and  good 
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faith  of  a  witness,  and  not  upon  reasonable 
proof  that  all  the  requirements  of  the  statute 
had  in  fact  been  complied  with."  Jesse  v. 
Parker,  6  Gratt.  64 ;  Clarke  v.  Dunnavant, 
10  Leigh  13.  Let  Us  now  consider  the  re- 
maining question  in  the  case ;  which  is, 

II.  Whether  the  witnesses  subscribed  the 
will  in  the  presence  of  the  testator. 

The  counsel  for  the  appellant  contended, 
tJiat    *'npon   the  proof   it  does  not    appear 
that  the  testator  was  conscious  that  the  act 
of  attestation  was  going  on  at  all."     If  this 
were  so,  the  will  was  certainly  not  attested 
in   the  presence  of  the  testator,  within  the 
meaning  of  the  statute ;  for    it  must   be   a 
conscious  presence  on  his  part.     But  is  this 
the  fact?    Conceding  the  sanity  of  the  tes- 
tator at  the  time  of  the  attestation,  which  is 
fully   proved,    the  facts  stated  by  Dr.  Har- 
manson,  taken  alone,  show  that  the  testator 
made  his  mark  and  acknowledged  the   will 
in  the  presence  of  the  witnesses,    in   order 
that  they  might  attest  it,    and   must   have 
been    conscious  of  the  act  of  attestation  at 
the  time   it  was  going  on.     But  regarding 
Arlington  and  Savage  as  credible,  no  ques- 
tion could  or   would  be  raised  on   the  sub- 
ject. 
116         *The  facts  in  regard  to  the  physical 
condition  of  the  testator,  and  the  rel- 
ative position  of  himself  and  the  witnesses 
at  the  time  of  the  subscription  of  the  will  by 
the   former,   are  as  follows:  He  was  taken 
sick  on   Sunday,    and   died   the    following 
Monday  night.     According  to  Dr.  Harman- 
son,  his  disease  was  inflammation   of   the 
throat.     He  was  weak  and  very  sick,    but 
had  sufi&cient  strength  to  rise  from  his  bed. 
Shortly  after  the  doctor  arrived,  he  got  up 
and  went  into  the  adjoining   room   to   get 
something  to  drink.     According  to  Arling- 
ton, he  was  feeble  that  day  from  disease, 
but  not  so  feeble  as  might  be  supposed,  for 
one  dying  so  short  a  time   afterwards.     He 
was   strong,  walking  the  floor  both    t)efore 
and  after  the  execution   of   the   will.     He 
was  in  the  porch  about  ten  minutes  before ; 
and  was  in  the  room  in  which  the  will  was 
subscribed   by  the  witnesses,    walking   the 
floor,  after  the  will  was  executed   and   at- 
tested.    There  are  two  rooms  to  the  house, 
the  one  called  the  little  room  and  the  other 
the  big  room ;  which  were  separated  by   a 
mere  partition  wall,  in  which  there   was   a 
door  connecting  the  two  rooms.     When  the 
will   was  acknowledged  and  attested,    the 
testator  was  lying  on  his  back  on  a  trundle 
bed  in  the  little  room.    The   bedstead   was 
about  a  foot  high,  and  on  it  was  a   feather 
bed   of    ordinary   size.     The    testator   had 
under  his  head  three    or  four  pillows    and 
a  bolster.     When  he  acknowledged  his  will 
to  the  witnesses,  two  of  them.  Dr.  Harman- 
son  and  Arlington,  had  it  in   their  hands ; 
and  Dr.  H.  says,  ^'There  being  no  writing 
desk  or   table   in   the  room   where  he   was 
lying,  I  stepped   into  the  adjoining   room, 
carrying  the  will  in  my  hand,    and  accom- 
panied by  Mr.    Arlington,    and  I  think  Mr. 
Savage,  and  there  signed  the   will,  or  wit- 
nessed  it,  on  a  bureau   or  secretary." — **I 
then  gave   the  pen  to   Mr.    Arlington,   and 


retired  to  the  room   where  Mr.    Nock   was 

lying;  left  Mr.  Arlington,   and,    I  believe, 

Mr.  Savage  in  the  room,  with  the  will 

117  in  their '^possession.     Do  not  recollect 
of  seeing  them  sign  the  will,  and  did 

not  see"  it  afterwards,  except  in  the  court*- 
house.  The  doctor  left  the  will  on  the 
bureau,  where  he  had  signed  it,  and  Ar- 
lington and  Savage  immediately  signed  their 
names,  each  standing  in  the  same  place  in 
which  Dr.  H.  had  stood;  and  Arlington 
signing  the  name  of  Savage  at  his  request, 
who  made  his  mark.  Arlington  says,  that 
after  the  will  was  attested,  he  carried  it  to 
the  testator,  who,  in  the  presence  of  the 
witnesses,  acknowledged  it  as  his  last  will 
and  testament,  and  requested  Arlington  to 
keep  it :  though  of  that  fact  Dr.  H.  has  no 
recollection.  When  the  witnesses  subscrit>ed 
their  names,  the  door  between  the  two 
rooms  was  open ;  and  the  testator,  as  he  lay 
on  the  bed,  could  see  the  entire  persons  of 
the  witnesses  except  their  forearms  and 
writing  hands;  which,  and  the  will,  he 
could  not  see,  because  the  witnesses,  in 
fronting  the  bureau  to  sign  their  names, 
stood  with  their  backs  towards  the  testator. 
The  distance  from  the  bed  to  the  bureau 
was  sixteen  or  seventeen  feet. 

These,  I  believe,  are  all  the  material  facts 
on  which  the  question  under  consideration 
depends:  And  that  question  in  effect  is, 
Whether  a  will  (everything  being  fair  and 
bonaflde),  is  subscribed  by  witnesses  in  the 
presence  of  the  testator,  when  they  are 
m  full  view  of  each  other,  and  but  sixteen 
or  seventeen  feet  apart ;  when  the  table  or 
other  thing  on  which  the  will  is  signed  is 
also  in  the  testator's  view;  and  when  he  is 
mentally  competent  to  supervise  the  trans- 
action, is  conscious  of  what  is  going  on, 
and  is  physically  able  to  walk  about ;  but 
when,  in  the  actual  position  in  which  he 
chose  to  remain  at  the  instant  of  the 
signing,  he  was  prevented  by  the  bodies  of 
the  witnesses  from  seeing  their  forearms 
and  writing  hands,  and  the  paper  itself? 

The  statute  uses  the  word  presence,  but 
has    not  attempted    to  define  it.     Its 

118  meaning   depends    upon  *the    circum- 
stances of  each  particular  case ;  and  the 

dutpr  of  ascertaining  it  devolves  on  the  court 
or  jury  which  has  to  decide  the  case ;  their 
guides  being  reason  &nd  common  sense, 
controlled  only  by  authoritative  adjudica- 
tions. It  is  a  word  of  which  every  man 
has  something  like  a  just  idea,  but  which 
no  man  can  accurately  define.  In  fact,  it 
implies  an  area  which  has  no  metes  and 
bounds ;  but  is  contracted  or  enlarged  accord- 
ing as  the  attestation  occurs,  as  it  certainly 
may,  '* in  a  small  chamber,  or  a  spacious 
hall,  a  public  street  or  an  open  field."  To 
relieve  the  mind  from  the  labor  of  ascer- 
taining the  meaning  of  the  word  in  its  ap- 
plication to  particular  cases,  courts  have 
endeavored  to  give  at  least  a  partial  defini- 
tion ;  and  accordingly,  at  a  very  early  period 
after  the  enactment  of  the  statute  of  29th 
Charles  2,  it  was  determined,  as  a  general 
rule,  that  an  attestation  in  the  same  room 
with  the  testator,  and  at  his  request,  is  an 
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attestation  in  his  presence ;  whether  or  not, 
the  will  or  the  witnesses  were  visible  to 
him,  or  in  the  rang^e  of  his  vision,  at  the 
time  of  attestation :  clandestinity  or  other 
fraud  in  the  attestation,  or  mental  incom- 
petency of  the  testator  at  the  time,  formed 
of  course,  an  exception  to  the  rule.  No 
other  exception,  so  far  as  I  know  or  re- 
member, has  ever  been  recog'nized  to  this 
g'eneral  rule,  save  that  which  was  estab- 
lished by  this  court  in  the  case  of  Neil  v. 
Neil,  1  Leigh  6:  which  case  was  the  first 
of  its  kind,  and  yet  stands  by  itself;  hav- 
ing, I  believe,  been  recognized  as  law  no- 
where else  than  in  Virginia,  but  having 
been  repudiated  elsewhere.  Orndorff  v. 
Hummer,  12  B.  Monr.  R.  619.  See  also 
Newton  v.  Clark,  7  Eng.  Ecc.  R.  125.  Had 
I  been  a  member  of  the  court  when  that 
case  was  decided,  I  would  have  concurred 
with  the  minority,  Judges  Brooke  and  Carr, 
and  with  the  judges  of  the  courts  below, 
common  law  and  chancery,  in  sustaining 
the  will.     Still,  I  regard  the  case  as  a 

119  binding  authority,  ^and  the  rule  of 
stare  decisis  would  induce  me  to  fol- 
low it  as  closely,  in  a  like  case,  as  if  it  had 
my  entire  approbation.  Its  effect  has  been 
to  modify  in  this  state,  the  general  rule, 
and  add  thereto  this  proviso,  that  if  the 
testator  be  physically  unable  to  change  his 
position  the  witnesses  must  make  their  sub- 
scriptions within  the  range  of  his  vision. 
I  have  no  fault  to  find  with  the  general  rule, 
which  seems  to  have  much  reason  in  it. 
The  four  walls  of  a  room,  whatever  may 
be  its  size,  so  completely  enclose  its  area 
and  exclude  all  improper  interference  from 
without,  that  whatever  may  be  done  within 
them  may  generally  be  said  to  be  done  in 
the  presence  of  all  who  may  be  therein. 
But  we  must  be  careful  not  to  be  misled  by 
this  general  rule,  and  mistake  the  evidence 
of  the  thing  for  the  thing  itself.  It  shows 
that  when  a  will  is  attested  in  a  certain 
situation  in  regard  to  the  testator,  it  is  done 
in  his  presence ;  not  that  it  can  in  no  other 
situation,  and  under  no  other  circumstances 
be  done  in  his  presence.  It  is  partial,  not 
complete  or  exclusive,  in  its  nature.  We 
must  look  to  the  reason  of  it.  The  word 
room  does  not  occur  in  the  statute;  nor 
does  the  word  sight.  Presence  is  the  only 
word  there  used ;  and  where  it  exists  sight 
is  unnecessary,  and  the  statute  is  satisfied. 
A  blind  man  can  make  a  will;  which  of 
course  he  could  not  do  if  sight  were  neces- 
sary. Though  a  thing  cannot  be  done  in 
the  sight,  it  may  be  done  in  the  presence, 
of  a  blind  man ;  and  therefore  a  blind  man 
may  make  a  will.  Proximity  and  conscious- 
ness may  create  presence.  A  room  ex  vi 
termini  denotes  such  proximity  as  is  re- 
quired to  constitute  presence:  but  there 
may  be  such  proximity,  as  well  without  as 
within  a  room.  And  wherever  that  prox- 
imity exists  and  presence  is  created,  it  has 
the  same  effect  as  if  the  transaction  occurred 
in  the  same  room,  and  sight  becomes  un- 
necessary.    When  a  testator  is   in   one    of 

two  adjoining   rooms,  of  which    the 

120  door  of  communication     *^is    closed. 


what  is  done  in  the  room  is  done 
his  presence,  and  what  is  done  in  the  ad- 
joining room  is  done  out  of  his  presence. 
But  throw  open  the  door,  and  place  the  wit* 
nesses  and  the  table  on  which  they  are  at- 
testing the  will  in  the  adjoining  room, 
directly  before  the  testator,  and  they  are  in 
his  presence.  The  moment  the  range  of 
vision  becomes  unobstructed,  the  distinction 
between  the  same  room  and  different  rooms 
ceases ;  the  partition  wall  is  broken  down, 
and  the  two  rooms  are  turned  into  one.  The 
power  to  see,  and  actual  sight,  are  then 
equivalent  and  convertible  terms.  It  would 
be  strange  indeed,  if  there  should  be  anj 
real  difference  in  such  a  case  between  the 
same  room  and  adjoining  rooms;  and  the 
apparent  difference  can  only  be  created  bj 
a  misconception  produced  by  the  general 
rule  of  which  I  have  been  speaking.  Sap- 
pose  that  the  distance  between  the  testator 
and  the  witnesses,  as  in  this  case,  is  bat 
sixteen  or  seventeen  feet;  less  than  the 
length  of  an  ordinary  room.  Why  ahoald 
it  make  any  difference  whether  they  are  in 
the  same  or  different  rooms?  If  they  were 
in  the  same  room,  the  attestation  wonld  be 
good.  And  why  not,  if  they  are  in  different 
rooms?  Prima  facie,  it  is  said,  if  the  at- 
testation be  in  the  same  room,  it  is  in  the 
presence;  otherwise  not.  But  proximity, 
and  the  removal  of  the  obstruction  to  the 
range  of  vision,  repel  this  prima  facie  effect 
in  the  latter  case.  Suppose  the  transaction 
had  occurred  under  an  arbor,  or  in  an  open 
field :  such  proximity  would  imply  presence, 
and  the  attestation  would  be  good.  Why  is 
it  not  at  least  as  good  when  it  occurs  in  an 
adjoining  room  of  the  same  house?  Has 
not  the  testator  the  same  safeguards  against 
fraud  and  imposition  as  if  it  had  occurred 
in  the  same  room?  Has  he  not  the  same 
supervising  control  over  the  attestation  in 
the  one  case  as  the  other?  Can  he  not,  in 
one  case  as  much  as  in  the   other,  see  that 

those  who  attest  the  will  are  the  per- 
121      sons   in   whom  he  confides,  *and  that 

a  false  paper  is  not  surreptitiously 
imposed  on  the  witnesses?  But  what  limits 
can  be  put  upon  such  a  doctrine  as  is  con- 
tended for,  and  to  what  extent  wonld  it 
carry  us?  Suppose  the  testator  is  in  perfect 
health,  and  sitting  in  one  room  just  at  the 
open  door,  and  the  witnesses  are  sitting  in 
the  adjoining  room,  just  at  the  same  door, 
and  within  a  foot  of  the  testator,  but  acci- 
dentally with  their  backs  towards  him: 
will  they  t>e  considered  as  not  in  his  pres- 
ence, merely  because,  in  the  actual  posi- 
tion in  which  he  happens  to  be,  he  cannot 
see  their  forearms  and  writing  hands,  and 
the  paper  itself?  The  statute  says  nothing 
about  forearms,  or  writing  hands,  or  seeing 
the  will  itself.  It  requires  the  witnesses  to 
subscribe  their  names  in  the  testator's  pres- 
ence. He  cannot,  in  the  nature  of  things, 
see  their  whole  persons  at  the  same  time. 
They  are  in  his  presence,  whether  their 
backs  or  their  faces  be  towards  him.  And 
if,  being  in  his  presence,  they  subscribe 
their  names,  the  statute  is  literally  complied 
with.    There  is  not  even  a  slip  of  form,  and 
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the  attestation  is  good.  If  he  does  not 
choose  to  see,  whei^  he  can  so  easily  see, 
the  forearms  and  writing  hands  and  paper 
itself,  and  when  he  sees  and  hears  that  the 
attestfttiop  is  going  on,  it  is  the  same  thing 
as  if  he  had  actually  seen  them. 

The  fact  is,  that  the  general  rule  before 
referred  to  is  not  better  established  than 
another,  which  is,  that  if  the  attestation 
be  in  an  adjoining  room,  and  in  the  range 
of  the  testator's  vision,  it  is  in  his  pres- 
ence :  And  in  no  case,  English  or  American, 
before  or  since  the  revolution,  from  the 
leading  case  of  Shires  v.  Glasscock,  down, 
unless  it  be  a  case  recently  decided  in  North 
Carolina,  of  which  I  will  presently  have 
occasion  to  speak,  has  this  rule  been  so  far 
modified  as  to  require,  not  only  the  wit- 
nesses themselves,  but  their  forearms  and 
writing  hands  and  the  paper  itself,  to  be 
in  the  range  of  the  testator* s  vision 
122  at  the  instant  *^of  the  attestation. 
And  in  the  cases  in  which  the  attes- 
tation was  not  in  the  same  room,  it  has 
been  considered  as  done  in  his  presence,  if 
he  was  in  a  position  from  which  he  might, 
if  he  chose,  see  the  witnesses  subscribe 
without  changing  his  situation.  That  fact 
being  ascertained,  the  enquiry  has  not  been 
prosecuted  further  to  ascertain  whether  the 
witnesses,  in  sitting  down  or  standing  at 
the  table  to  write  their  names,  had  their 
backs  or  faces  toward  the  testator.  Had 
such  an  enquiry  been  deemed  material,  can 
it  be  believed  that  it  would  not  have  been 
made  in  some  case  during  the  long  interval 
of  more  than  one  hundred  and  seventy  years 
which  has  elapsed  since  the  enactment  of 
the  statute  of  Charles  2d? 

In  the  leading  case  of  Shires  v.  Glass- 
cock, 2  Salk.  R.  688,  decided  about  eleven 
years  after  the  making  of  the  statute, 
"when,"  in  the  language  of  Buller,  J.,  **the 
reason  and  meaning  of  the  clause  in  ques- 
tion were  exactly  known,"  Sir  George 
Shires  being  very  ill  in  bed,  the  witnesses 
withdrew  into  a  gallery,  seven  yards  dis- 
tant, between  which  and  the  chamber, 
where  the  testator  lay,  there  was  a  lobby 
with  glass  doors,  and  the  glass  broken  in 
some  places.  Here  they  subscribed  the 
will.  It  was  proved  that  the  testator,  from 
the  bed  where  he  lay,  might  have  seen  the 
table  in  the  gallery  on  which  the  witnesses 
subscribed,  through  the  lobby  and  the 
broken  glass  window.  The  will  was  estab- 
lished on  this  proof ;  and  it  was  not  deemed 
material  to  enquire  in  what  way  the  wit- 
nesses sat  down  to  the  table,  nor  whether 
they  had  their  faces  or  backs  towards  the 
testator.  In  the  case  of  Davy  v.  Smith,  3 
Salk.  R.  395,  a  passage  intervened  between 
the  two  rooms;  the  same  enquiry  was 
deemed  immaterial,  it  being  proved  that 
the  attestation  was  at  a  table  in  one  of  the 
rooms,  and  the  testator  lay  in  bed  in  the 
other.  The  same  observations  may  be  made 
in  regard  to  Casson  v.  Dade,  1  Bro. 
123  C.  C.  99,  in  *which  a  lady's  will  was 
attested  in  an  attorney's  office  while 
she  sat  in  her  carriage,  which  happened 
accidentally  to  stand  at  a  window   through 


which,  as  was    proved  by  a   person   in    the 
carriage,  she  might  see  what  passed  within. 
In  Doe  V.  Manifold,  1  Maul.    &   Selw.    294, 
which    was   much  relied   on  by  the  counsel 
for    the   appellants  in    Neil   v.    Neil,    and 
which  perhaps  goes  further  than  any  Eng- 
lish case,  except   some  recent  cases  in  the 
ecclesiastical  courts,  against  the  validity  of 
attestation    in  a  different   room   from   the 
testator  and  out  of  the  range  of  his  vision, 
the  two  rooms  were  separated  by  a  passage 
into  which  the  door  of  each  of  them  opened. 
The  testator  lay  in  bed  in  one  of  them,  and 
it  seems  was  so  sick  as  to  be  unable  to  leave 
his  bed  without  assistance.     The  witnesses 
wrote  their  attestation  at  a  table  before  the 
fire-place  in  the  other  room,  and  the  doors 
of  both  rooms  were  open.     The  jury  found 
that   a  person  in  the  bed  room   might,    by 
inclining  his  body  and  advancing  his  head 
into   the  passage,  have  seen  the    witnesses 
attest    the   will,    but   that  the  testator  was 
not  in  such  a  situation  in  the  room  that  he 
might  have  done   so.    The   will   was   held 
not  duly  attested.     Ivord  Ellen  borough,  C. 
J. ,  after  referring  to  Casson  v.  Dade,  and 
saying  that,  in  favor  of  attestation,    it   is 
presumed  that  if  the  testator  might  see,  he 
did  see,  proceeds  to  say :  *  ^But  I  am  afraid 
that  if  we  get  beyond  the  rule  which  requires 
that  the  witnesses  should  be  actually  within 
the  reach  of  the  organs  of  sight,  we   shall 
be  giving  effect  to  an  attestation  out  of  the 
devisor's  presence;  as  to  which  the  rule  is, 
that  where  the  devisor  cannot  by  possibility 
see  the  act  doing,  that  is  out  of   his   pres- 
ence.    If  the  jury   had   not   negatived    the 
testator's  being  in  a  situation  that  he  might 
have  seen   the  attestation,   I  should    have 
great  doubts  on  this  case. ' '     What  would  his 
lordship  have  said,  if  the  jury  found  that  the 
witnesses  and  the  table  at  which  they 
124      attested  *were  in  full  view  of  the  tes- 
tator and  only   seventeen    feet  from 
him,  and  that   he   was  conscious  of   what 
was  going  on,  and  able  to  walk  to  them  if 
he   had   chosen;  but  that,  in  the  position 
in  which  he  then  was  and  chose  to  remain, 
he  could  not  see  their  forearms  and  writing 
hands   and   the  will,    at  the  instance  of  at- 
testation?   What  he  did  say  sufficiently  an- 
swers this  question.     Similar  observations 
may  be  made  in  regard  to  the  case  of  Tod 
V.    Winchelsea,   3  Cond.  Eng.    Ch.  R.  474, 
and  12  Eng.  C.  Lr.    R.  227 ;  which,  with  the 
other  cases  cited  and  commented   on,    show 
that  when  the  testator  can  see  the  witnesses 
when    they  are  attesting   in   an    adjoining 
room,  the  attestation  is  in  his  presence. 

The  case  of  Graham  v.  Graham,  10  Ired. 
R.  219,  decided  by  the  Supreme  court  of 
North  Carolina  in  1849,  was  cited  and  much 
relied  on  by  the  counsel  for  the  appellant, 
and  is  the  only  case  I  have  ever  seen  or 
heard  of,  which  can  be  said  to  decide,  if 
that  can,  that  whenever  the  attestation  is 
out  of  the  room  in  which  the  testator  is, 
he  must  be  able,  without  changing  his  po- 
sition, to  see  the  will  at  the  instant  of  the 
attestation.  If  that  case  could  be  said  so 
to  decide,  I  would  only  say  that  while  I 
I  have  great  respect  for  the  court  that  decided 
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it,  I  am  yet  of  a  different  opinion.  But  it 
cannot,  and  is  a  very  different  caae  from 
this.  There  the  testator  was  lying  in  bed 
very  siclc  in  one  room,  and  the  witnesses 
signed  their  names  at  a  chest  in  another. 
There  was  a  door  open  between  the  two 
rooms.  The  bed  stood  by  the  partition  be- 
tween them,  and  two  or  three  feet  from  the 
door;  and  the  chest  stood  against  the  other 
side  of  the  partition  and  nearly  opposite  to 
the  bed ;  so  that  the  testator,  as  he  was  ly- 
ing in  bed,  could,  by  turning  his  head  and 
looking  around  the  side  of  the  door,  see  the 
backs  of  the  witnesses  as  they  sat  at 
the  chest  writing,  but  could  not  see  their 
faces,  arms  or  hands,  or  the  paper  on  which 
they  wrote ;  a  view  of  those  being  ob- 

125  structed  by  the  *partition.     The  court 
below  directed  the  jury,  **that,  though 

the  testator  could  have  seen  enough  of  the 
persons  of  the  witnesses  while  they  were 
subscribing  the  will,  to  enable  him  to  rec- 
ognize them,  yet  if  he  could  not  have  seen 
what  was  going  on  whilst  they  were  in  the 
act  of  attestation,  the  paper  was  not  prop- 
erly executed  and  attested."  Rufiin,  C.  J., 
in  the  Supreme  court  said,  *'The  rule  laid 
down  by  his  honor  seems  to  be  a  very  rigid 
construction  of  the  terms  4n  his  presence,' 
which  are  used  in  the  act;  but  it  is  in  con- 
formity with  the  cases  hitherto  decided  on 
this  subject,  and  we  believe  with  the  policy 
and  meaning  of  the  statute."  The  only 
cases  referr^  to  by  him  are  Shires  v.  Glass- 
cock, Davy  V.  Smith,  Casson  v.  Dade,  and 
Doe  V.  Manifold,  on  which  I  have  com- 
mented already.  There  are  passages  in  his 
opinion,  which,  taken  in  the  abstract,  might 
seem  to  support  the  position  contended  for; 
but  taken  in  connection  with  the  facts  of  the 
case  and  the  authorities  relied  on,  do  not. 
In  that  case,  the  witnesses  were  not  in  the 
range  of  the  testator's  vision  when  they 
were  signing  their  names.  He  could  see  no 
part  of  them  from  the  position  in  which 
he  then  was ;  nor  without  a  considerable 
change  in  his  position  on  the  bed,  and 
looking  around  the  side  of  the  door,  which 
was  two  or  three  feet  from  the  bed ;  and 
then  could  only  see  the  backs  of  the  wit- 
nesses, and  could  not  see  what  was  going 
on.  The  court  below  decided  that  the  paper 
was  not  properly  attested ;  and  even  this, 
the  chief  justice  said,  seemed  to  be  a  very 
rigid  construction  of  the  terms  *4n  his 
presence."  What  would  he  have  said  if  the 
facts  had  been  the  same  as  in  this  case? 

Here,  the  testator  acknowledged  his  will 
before  the  witnesses,  handed  it  to  one  of 
them,  who,  attended  by  the  others,  bore  it 
off  to  the  nearest  convenient  place,  where 
they  signed  it  in  immediate  succession ;  and 
the  last  who  signed  it  bore  it  back  to  the 
testator.     The  continuity  of  the  trans- 

126  action  was  unbroken  for  an  ^instant; 
and   during   the   whole   of  it  the  will 

and  witnesses  were  fully  in  his  view ;  ex- 
cept that  while  they  were  engaged  in  the 
act  of  signing,  he  could  not  see  their  fore- 
arms and  writing  hands  or  the  will  itself 
without  changing  his  position ;  which, 
however,  he  was  able  to  do.     It  is  probable, 


from  the  elevation  of  his  head,  that  he 
could  see  the  will  on  th^  bureau  during  the 
brief  intervals  of  the  signing  by  the  wit- 
nesses. If,  as  was  said  by  Judge  Cabell,  in 
Neil  V.  Neil,  the  object  of  the  statute  is  to 
enable  the  testator  to  see  that  those  who 
attest  the  will  are  the  persons  in  whom  he 
confides,  and  to  prevent  a  false  paper  from 
being  surreptitiously  imposed  on  the  wit- 
nesses, surely  that  object  was  fully  attained 
in  this  case. 

The  will  was  signed  and  acknowledged  by 
the  testator,  and  subscribed  by  the  wit- 
nesses, at  one  and  the  same  time,  and  in 
the  presence  of  each  other.  It  is  therefore 
unnecessary  to  decide  in  this  case,  whether 
the  statute  requires  the  witnesses  to  be 
present  at  the  same  time,  as  well  when 
they  subscribed  the  will,  as  when  it  is 
signed  or  acknowledged  by  the  testator. 

I  am  for  affirming  the  sentence. 

DANIEL*  J*  Concurring,  as  I  do,  in 
the  opinion  expressed  by  the  judge  of  the 
Circuit  court,  that  the  credit  of  the  wit- 
nesses to  the  execution  of  the  will  has 
not  been  successfully  assailed,  I  do  not  see 
that  any  question  arises  as  to  whether  the 
requirements  of  the  Code,  in  respect  to 
the  signature  of  the  will  and  the  acknowl- 
edgment on  the  part  of  the  testator,  have 
been  fully  complied  with.  Nor  can  I  see 
that  the  testimony  presents  any  doubt  as  to 
the  capacity  of  the  testator  to  make  a  will. 
In  the  view  which  I  have  taken  of  the  testi- 
mony, the  only  question  demanding  the 
serious  consideration  of  this  court  is, 
whether  or  not  the  will  has  been  duly  at- 
tested by  the  witnesses  in  the  presence  of 
the  testator. 

The  witness  Arlington,  on  his  ex- 
127  amination  in  chief,  "^stated  that  he 
was  satisfied  that  he  subscribed  bis 
name  as  a  witness  in  the  presence  of  the 
testator ;  that  at  first  he  had  thought  he  had 
not ;  but  since  he  had  made  an  examination 
of  the  house  and  of  the  bed  on  which  the 
testator  was  lying,  he  was  satisfied  that 
the  testator  could  have  seen  him  if  he  had 
looked;  though  he  did  not  know  whether 
the  testator  looked  or  not;  that  he  sub- 
scribed his  name  as  a  witness  at  the  request 
of  the  testator,  and  in  the  presence  of  the 
other  subscribing  witnesses;  and  that  the 
testator  acknowledged  the  paper  as  his  last 
will  and  testament  in  his  (the  witness's 
presence  and  in  the  presence  of  the  other 
witnesses. 

On  his  cross  examination,  he  gave  a 
very  minute  description  of  the  bed  on 
which  the  testator  lay ;  of  his  position  in 
the  bed ;  of  the  desk  on  which  the  will  was 
written ;  and  of  the  relative  situations  of 
the  testator,  the  witnesses  and  the  will, 
during  the  transaction  of  the  attestation. 
He  stated  that  there  were  two  rooms  to 
the  house;  that  the  testator  was  lying  in 
one  room,  and  that  the  will  was  attested 
in  the  other ;  that  there  was  a  door  in  the 
partition  wall  of  the  two  rooms  (which 
door,    it   was  shown    by   another   witness, 
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was  some  three  feet  in  width),  and  that 
the  door  was  open ;  that  the  testator  was 
Ijing  on  his  back  with  his  face  upwards, 
in  a  trundle  bed,  with  his  head  raised  by 
three  pillows ;  that  the  bedstead  was  ten  or 
twelve  inches  in  height,  and  the  bed  on  it 
of  the  ordinary  size  for  such  a  bedstead ; 
that  the  will  was  subscribed  by  the  witnesses 
open  a  secretary,  which  was  about  or  nearly 
as  high  as  a  man's  breast;  that  a  straight 
line  drawn  from  the  testator's  head  to  the 
secretary  would  pass  through  the  open  door, 
so  that  the  testator  from  where  he  was  lying 
and  the  witnesses  from  where  they  were 
whilst  attesting  the  will,  might  mutually 
have  seen  each  other,  if  they  had  chosen  to 
look;  that  the  testator  might  readily  see 
the     secretary     and     the    witnesses, 

128  *by     simply    turning   his   head;    and 
that      the      testator     had     sufficient 

strength  to  have  changed  his  position  in 
the  bed  or  to  have  risen  from  itj  if  he  had 
pleased  to  do  so;  that  he  had  been  in  fact 
walking  about  in  the  porch  about  ten  min- 
utes before  the  execution  of  the  will,  and 
that  he  walked  about  in  one  of  the  rooms 
after  the  will  was  attested. 

On  further  cross  examination,  he  stated 
that  at  the  time  of  subscribing  their  names, 
the  backs  of  the  witnesses  were  turned  to  the 
testator,  and  he  was  satisfied  that  the  tes- 
tator could  not  see  the  writing  hands  of 
either  of  the  witnesses  as  they  severally  sub- 
scribed their  names;  but  could  not  say^ 
whether  the  testator  could  or  could  not  see 
the  will  when  *^  witnessed  by  the  witnesses. " 
In  reply  to  a  question  whether  the  testator 
had  requested  him  and  the  other  witnesses 
to  attest  the  paper  as  his  last  will  and  tes- 
tament, he  answered,  ''He  requested  me  to 
attest  his  will  and  Dr.  Harman^on;  I  can't 
say  as  to  Savage.  We  were  all  standing 
round  the  bed,  and  he  told  us  to  go  and  wit- 
ness his  will."  He  also  stated  that  he  sub- 
scribed the  name  of  Savage  to  the  will,  by 
his  request,  and  in  his  presence.  And  in 
reply  to  a  question  whether  the  testator 
offered  to  go  with  the  witnesses,  when  they 
left  the  room  to  attest  the  will,  he  answered, 
**Not  that  I  recollect;  the  doctor  told  him 
to  lie  still." 

The  witness  Savage  stated,  in  substance, 
that  after  the  testator  had  acknowledged 
the  will,  he  requested  all  the  persons  pres- 
ent, viz:  himself  (the  witness),  Arling- 
ton and  Harmanson,  without  naming  them 
in  particular,  to  witness  it :  and  that  they 
did  witness  it  in  the  manner  and  under  the 
circumstances  detailed  by  Arlington.  That 
his  name  was  subscribed  for  him  by  Ar- 
lington, in  his  presence  and  by  his  request, 
and  that  he  then  made  his  mark  to  it.  That 
he  thus  witnessed  it  in  the  presence  of  the 
other  witnesses,  and  that  he  saw  the  other 
witnesses,  Arlington  and  Harmanson, 

129  ^subscribe  their  names  severally  as 
witnesses.  That  all  of  them  wit- 
nessed the  will  on  the  secretary  nearly  about 
the  same  place,  and  as  nearly  as  could  be 
at  the  same  time.  That  the  door  of  the  two 
rooms  remained  open  during  the  attestation ; 
that  he  could  have  seen    the   testator    from 


the  place  he  occupied  whilst  attesting,  if  he 
had  been  so  minded ;  and  that  the  testator 
could  have  seem  him,  without  doing  more 
than  turning  his  head  in  the  bed.  He  further 
stated,  that  when  the  witnesses  were  about 
to  leave  the  room  for  the  purpose  of  attest- 
ing the  will,  the  testator  raised  himself  up, 
as  if  about  to  go  into  the  other  room  with 
the  witnesses;  but  that  he  again  resumed 
his  position  in  the  bed  on  the  doctor's  tell- 
ing him  that  he  did  not  wish  him  to  get  up, 
and  that  he  wanted  to  get  him  into  a  per- 
spiration, and  to  get  him  to  sleep.  Dr.  Har- 
manson, the  other  subscribing  witness,  who 
attended  the  testator  in  his  last  illness  as 
his  physician,  stated  in  substance,  that  just 
before  attesting  the  will  he  took  it  in  his 
hand  and  asked  the  testator  if  it  was  his 
last  will  and  testament?  To  which  the  tes- 
tator replied,  that  it  was.  That  Arlington 
then  asked  the  testator  if  he  acknowledged 
the  paper  as  his  will?  To  which  he  replied, 
that  he  did.  That  there  being  no  writing 
desk  or  table  in  the  room  where  the  testator 
was  lying,  he  stepped  into  the  adjoining 
room,  carrying  the  will  in  his  hand,  ^nd 
accompanied  by  Arlington,  and  as  he 
thought.  Savage,  and  there  signed  the  will, 
or  witnessed  it,  on  a  secretary  or  bureau, 
having  first  laid  the  will  upon  it;  that  he 
then  gave  the  pen  to  Arlington,  and  re- 
turned to  the  room  where  the  testator  >Yas 
lying,  leaving  Arlington,  and,  as  he  be- 
lieved. Savage  in  the  room,  with  the  will  in 
their  possession ;  that  he  could  not  recollect 
whether  the  names  of  Savage  and  Arling- 
ton were  subscribed  to  the  will  when  he 
attested  or  not,  and  that  he  could  not  un- 
dertake to  state  positively  whether 
130  they  subscribed  *their  names  whilst 
he  was  in  the  room  or  not;  that  he 
was  much  occupied  with  his  patient,  and 
desirous  of  returning  to  him  as  soon  as  he 
could,  after  subscribing  his  name  as  a  wit- 
ness; and  that  he  did  not  see  either  Arlin^:- 
ton  or  Savage  move  the  will  from  the 
position  it  occupied  on  the  secretary  at  the 
time  he  subscribed  his  name;  that  he 
thought  the  door  between  the  rooms  was 
open ;  that  the  testator,  when  he  left  the 
room  in  which  he  was,  was  lying  on  the 
trundle  bed  with  his  face  up  and  his  head 
elevated  by  three  or  four  pillows  and  a 
bolster;  that  the  secretary  was  most  prob- 
ably about  four  feet  high,  four  or  five  feet 
long,  and  about  two  feet  broad;  that  the 
secretary  was  so  placed  in  reference  to  the 
door  and  the  position  of  the  testator  in  bed, 
that  the  testator  might,  by  simply  turning 
his  head,  see  through  the  open  door  about 
one-half  in  length  of  the  secretary;  that  it 
was  near  the  middle  of  the  half  that  was 
thus  exposed  to  the  testator's  view,  at  which 
he  signed  his  name  as  a  witness,  and  that 
his  person  could  not  conceal  from  the  testa- 
tor the  whole  of  that  portion  which  would 
otherwise  be  so  exposed  to  testator's  view ; 
that  he  subscribed  his  name  to  the  will  as 
it  was  lying  on  the  top  of  the  secretary  or 
bureau,  with  his  back  to  the  testator;  that 
the  testator  might  have  seen  the  whole  of 
his    person    whilst   he  was  so  attesting  the 
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will,  with  the  exception  of  his  forearm  and 
writings  hand,  which  he  could  not  see ;  and 
that  he  did  not  think  that  the  testator  could 
see  the  will  whilst  he  was  in  the  act  of  sub- 
scribing' his  name  as  a  witness. 

The  distance,  from  the  trundle  bed  where 
the  testator  was  lying  to  the  desk  or  bureau 
where  the  will  was  attested,  is  represented 
by  this  witness  as  from  fifteen  to  twenty 
feet,  and  by  Arlington  as  sixteen  or  seven- 
teen feet. 

Two  other  witnesses,  Hannon,  on  the  part 
of   the   propounders  of  the  will,  and 

131  White,  on  the  part  of  *the  contestant, 
were  examined,  each  of  whom  gave  t^>e 

position  and  dimensions  of  the  two  rooms, 
the  location  of  the  door,  its  size,  and  its 
distance  from  the  supposed  position  of  the 
bed  at  the  timeof  the  transaction,  and  from 
the  desk.  I  do  not  think,  however,  that 
either  of  them  discloses  anything  to  vary 
the  conclusions  to  be  drawn  from  the  testi- 
mony of  Arlington  and  Harmanson,  as  to 
the  probable  ability  of  the  testator  to  see, 
if  he  looked,  the  attestation  of  the  will. 
Hannon  states  the  height  of  the  trundle 
bed  to  be  by  measurement,  eleven  inches, 
but  says  that  he  omitted  to  measure  the 
height  of  the  desk ;  whilst  White  states  the 
length  of  the  desk  or  bureau  to  be  three  feet 
and  eleven  inches,  and  its  width  two  feet 
and  three-quarters  of  an  inch.  He  does  not 
state,  however,  the  height  either  of  the  bed 
or  df  the  desk. 

The  foregoing  constitutes,  I  believe,  all 
the  testimony  which  throws  any  light  on 
the  act  of  attestation,  and  the  ability  of  the 
testator  to  see  it.  It  is  clear,  that  the  tes- 
tator might  have  seen  the  person  of  each 
witness  whilst  in  the  act  of  attestation, 
with  the  exception  of  the  writing  hand ;  but 
that  the  will  and  the  writing  hand  of  each 
witness  were  out  of  his  view  at  the  several 
moments  of  time  that  the  witnesses  respec- 
tively subscribed  their  names.  It  is  also 
clear,  that  the  question  whether  the  testator 
could  see  the  will  in  the  intervals  of  time 
between  the  moments  when  the  witnesses 
were  respectively  occupied  in  writing  their 
names,  turns  on  circumstances  other  than 
that  of  the  testator  and  the  witnesses  being 
in  different  rooms ;  inasmuch  as  it  is  shown 
by  Harmanson  that  the  will  was  placed  on 
that  half  of  the  desk  which  was  within  the 
range  of  the  testator's  vision.  In  this  state 
of  things,  whether  the  testator  could  see  the 
will  or  not,  in  the  intervals  just  mentioned, 
would  depend  on  the  distance  of  the  will 
from  the  position   he  occupied  in  the 

132  bed,  and  the  shape  of  the  top  of  *the 
bureau  or  desk,  or  its  heicrht,  as  com- 
pared with  the  elevation  of  the  testator's 
head.  The  height  of  the  piece  of  furniture 
on  which  the  will  was  attested  is  estimated 
by  Harmanson,  as  we  have  before  stated,  at 
four  feet;  and  it  is  indifferently  styled  by 
the  witnesses,  a  writing  desk,  a  secretary  or 
bureau.  If  it  was  a  bureau  with  a  level 
horitotital  top,  it  might  be  doubtful  whether 
the  head  of  the  testator  was  so  raised  by 
the  pillows  and  bolster  as  to  enable  him  to 
see  the  will.     If,  on  the  other  hand,  it  was 


a  writing  desk,  made,  as  they  often  are, 
with  the  top  so  inclined  as  to  make  it  lower 
in  front  than  in  the  rear,  there  would  be 
no  difficulty  in  supposing  that  the  testator, 
at  the  distance  he  was  from  it,  and  in  the 
position  which  he  occupied,  might  have 
been  able  to  see  the  will  upon  it:  and,  in 
the  absence  of  testimony  negativing  such  a 
supposition,  I  do  not  think  that  it  is  un- 
reasonable to  infer  from  the  evidence,  that 
the  ability  of  the  testator  to  see  the  will  dur- 
ing the  attestation  was  merely  suspended  by 
the  witnesses  having  to  turn  their  backs  to 
the  testator  as  they  were  subscribing  their 
names,  and  thus  interposing  their  persona 
between  the  testator  and  the  will.  Such  an 
inference  in  favor  of  a  will  which  has  been 
sustained  by  the  learned  judge  of  the  Cir- 
cuit court,  and  about  the  formal  attestation 
of  which  he  expresses  no  doubt  in  his  opin- 
ion placed  in  the  record,  is  by  no  means  so 
strong  as  that  which  was  drawn  by  the  jury 
in  favor  of  the  devise  in  the  case  of  Tod  v. 
The  Bar!  of  Winchelsea,  12  E^ng.  C.  !#.  R. 
227. 

In  this  view  of  the  case,  it  is  manifest 
that  if  there  was  any  incapacity  in  the  tes- 
tator to  see  anything  essential  to  the  valid- 
ity of  the  attestation,  such  incapacity  was 
not  due  to  the  fact  that  he  was  not  in  the 
same  room  with  the  witnesses ;  and  the  rea- 
son of  the  rule  which  presumes  him  unable 
to  see  what  is  done  in  a  different  room, 
and  declares  the  attestation  in  a 
133  ^different  room  to  be  prima  facie 
bad,  is  of  course  taken  away.  The 
presumption  in  favor  of  a  will  subscribed 
by  the  witnesses  in  the  same  room  with  the 
testator,  and  against  one  attested  in  a 
different  room,  like  other  presumptions, 
must  yield  to  positive  proof.  For  as  was 
said  by  Judge  Cabell,  in  the  case  of  Neil,v. 
Neil,  1  Leigh  28,  "Presence  is  not  synony- 
mous with  being  in  the  same  room  with  the 
testator;  for  a  man  may  be  so  situated  as  to 
see  to  what  is  passing  in  another  room  as 
accurately  as  if  it  were  in  the  same  room; 
and  he  may  be  so  situated  as  to  be  as  inca- 
pable of  seeing  what  is  transacting  in  the 
same  room  as  if  it  were  in  a  different 
room." — "An  attestation  out  of  the  room 
of  the  testator,  but  proved  to  be  within  the 
scope  of  his  vision,  become  good  as  being 
in  his  presence;  and  an  attestation  in  the 
same  room,  but  proved  to  be  out  of  the 
scope  of  his  vision,  becomes  bad  as  not  be- 
ing in  his  presence." 

Placing  this  case,  therefore,  on  the  same 
footing  that  it  would  have  occupied  had  the 
attestation  taken  place  in  the  same  room, 
can  we  say  that  it  has  not  been  attested  in 
the  testator's  presence?  I  think  not.  I 
cannot  think,  when  the  testator  is  so  sit- 
uated with  respect  to  the  witnesses  and  the 
will  in  the  same  room  with  him,  as  that  he 
may  otherwise  see  all  that  is  passing  with 
respect  to  the  attestation,  that  the  mere  in- 
terruption of  his  view  of  the  will  caused  by 
the  fact  that  the  table  or  desk  on  which  the 
will  is  placed  is  so  situated  as  to  make  it 
convenient  or  necessary  for  the  witnesses 
that  they  should  sit  or  shind  with  their  backs 
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to  the  testator  at  the  moment  of  subscribing 
their  names,  would  justify  us  in  holding, 
that  the  will  was  not  attested  in  the  testa- 
tor's presence.  I  could  not  so  decide  with- 
out being  prepared  to  go  still  further,  and 
to  saj,  that  even  when  the  witnesses  were 
sitting  face  to  face  with  the  testator,  with 
the  table  and  will  in   full    view,   the 

134  casual  interposition  of  the  *person  of 
a  physician,  nurse  or  other  attendant, 

between  the  testator  and  the  will  at  the 
moment  when  a  witness  subscribed  his 
name,  would  defeat  the  will. 

The    counsel  for  the   contestant  has  ar- 
gued  to   show  that  we  cannot  sustain  the 
will    here    without   going   counter    to    the 
course    of   the    majority    of   the    court    in 
the   case   of  Neil  v.    Neil,  to  the  opinions 
of  the  president  of  the  court  and  of  myself 
expressed    in  the  case  of  Moore  v.  Moore,  8 
Gratt.  307,  and  also  to  the  decision    of    the 
Supreme  court  of  North  Carolina  in  the  case 
of   Graham  v.  Graham,    10  Ired.    R.    219. 
E^ch  of  these  cases  is   very  different   from 
the  one  before  us.     In  Neil  v.  Neil,  the  will, 
though  attested  in  the  same  room,  was  sub- 
scribed by  the  witnesses  at  a  time  when  the 
testator  was  lying  in  his  bed  with  his  back 
turned  to  them,  and  so  weak  that  he  could 
not  change  his  situation  without  aid,  which 
was  not  furnished ;  so  that  in    fact  he  did 
not   see  and  could  not  see  the  witnesses  or 
the  table,  or  the  will,  or  anything  that  was 
passing    relative  to   the   transaction.     And 
in   Moore  v.   Moore,  the  attestation  was  in 
another  room,  wholly  out  of  the  view  of  the 
testator;  and  though  he  had  strength  sufifi- 
cient   to   have  enabled  him  to  change    his 
situation  in  bed  so  as  to  see  the  witnesses, 
it  was  expressly  found  by  the  verdict  in  the 
case,  that  he  made  no  such   change.     And 
in   the  case  of  Graham  v.    Graham,    which 
was  also  a  case  of  attestation  in  a  different 
room,  the  statement  of  the  case  shows,  that 
though    the  door  in   the   partition  wall  was 
open,  and  the  testator  so  situated  in  his  bed 
with  respect  to  the  door  and  the  witnesses, 
that  he  could,  by  turning  his  head  and  look- 
ing around   the   side  of  the   door,   see    the 
backs  of  the   witnesses  as   they  sat  at  the 
chest    writing,  yet  he  could   not   see    their 
faces,  arms  or  hands,  or  the  paper  on  which 
they  wrote ;  a  view  of  those  being  obstructed 
by  the  partition. 

The   Circuit  court    instructed     the 

135  jury,  that  though  *the  testator  could 
have     seen   enough    of    the    persons 

of  the  witnesses  while  they  were  subscrib- 
ing the  will,  to  enable  him  to  recognize 
them,  yet  if  he  could  not  have  seen  what 
was  going  on  whilst  they  were  in  the  act  of 
attestation,  the  paper  was  not  properly  at- 
tested ;  and  the  jury  found  against  the  will : 
and  from  a  judgment  accordingly,  an  ap- 
peal was  taken. 

I  concur  in  the  opinion  of  the  chief  jus- 
tice, that  the  Circuit  court  had  given  a 
rigid  construction  of  the  terms  of  the  act ; 
though  I  also  think  that  it  was  in  strict 
conformity  with  the  cases  hitherto  decided, 
and  with  the  policy  and  meaning  of  the  act. 
In  that  case,  one  of  the  great  objects  of  the 


act  in  requiring  the  will  to  be  attested  in 
the  presence  of  the  testator,  viz :  to  prevent 
a  false  paper  from  being  surreptitiously 
imposed  on  the  witnesses,  mfght  have  been 
as  easily  defeated  as  if  no  part  of  the  wit- 
nesses could  have  been  seen,  or  the  door  had 
in  fact  been  closed.  The  testator  saw  noth- 
ing and  could  see  nothing  that  was  passing 
during  the  transaction.  He  could  at  no 
time  of  the  attestation  see  either  the 
faces  of  the  witnesses,  their  arms,  the 
paper  to  be  subscribed,  or  the  subscrib- 
ing hands;  and  he  was  prevented  from 
seeing  them  by  reason  of  the  attestation 
being  had  in  another  room;  the  obstruc- 
tion of  his  view  in  the  particulars  men- 
tioned, being  caused  by  the  partition  wall 
of  the  two  rooms.  Whilst  in  the  case 
before  us,  the  power  of  the  testator  to  com- 
mand, supervise  and  control  the  attestation, 
and  to  detect  and  defeat  any  effort  at  im- 
position, was  the  same  as  if  the  attestation 
had  taken  place  in  the  same  room ;  and  the 
temporary  interruption  in  the  view  of  what 
was  going  on,  was  caused  by  the  fact  that 
the  witnesses  in  standing  or  sitting  at  the 
desk,  had  to  have  their  backs  to  the  testator 
whilst  engaged  in  subscribing  their  names. 
It  is  true,  that  Judge  Cabell  in  the  case  of 

Neil  V.  Neil,  says,  that  the  object  of 
136      the  law  can  only  be  *effected   by   the 

testator's  being  in  such  a  situation  in 
relation  to  the  will  and  the  witnesses,  that 
he  may,  if  he  will,  see  from  that  situation, 
both  the  will  and  the  witnesses  in  the  act 
of  attestation ;  and  that  this  capacity  in  the 
testator  is  the  true  test  of  presence.  I  do 
not  think  that  in  saying  so  he  gave  any 
new  definition  of  the  term,  or  declared 
any  new  tests  of  the  presence  of  the  testator. 
He  only  expressed  with  more  clearness  and 
precision,  what  had  already  been  decided  in 
the  case  of  Shires  v.  Glasscock,  2  Salk.  R. 
688;  Davy  v.  Smith,  3  Salk.  R.  395;  and 
Casson  v.  Dade,  1  Bro.  C.  C.  99.  B*or  I 
cannot  perceive  how  it  can  be  said,  that 
the^'signing  was  in  view  of  the  testator,*' 
as  was  said  in  the  first  of  these  cases;  or 
that  "the  testator  had  the  power  to  see  the 
witnesses  and  what  was  done,"  as  was  said 
in  the  second;  or  that  the  testatrix  * 'might 
see  what  was  passing,"  as  was  said  in  the 
last,  without  necessarily  implying  the 
ability  to  see  the  witnesses  and  the  will. 
The  different  expressions  used  in  all  these 
cases  mean,  I  think,  the  same  thing.  The 
rule  to  be  deduced  from  them  must,  how- 
ever, have  a  fair  and  reasonable  construc- 
tion. The  term  "presence"  is  vague;  and 
it  is  difficult  to  define  it  with  precisioUr 
Define  it  as  we  may,  or  adopt  what  rules 
we  may  for  testing  it,  a  literal  adherence^ 
in  all  cases,  to  the  language  employed 
may  sometimes  lead  to  the  ruling  out  of 
wills  the  attestations  of  which  conform 
with  the  true  intent  and  meaning  of  the 
statute.  And  where  the  testimony  estab- 
lishes such  a  relation  between  the  testator 
and  the  witnesses  and  the  will,  whilst  the  act 
of  subscribing  by  the  witnesses  is  going 
on,  as  that  there  may  be  inferred  therefrom 
a  power  on  the  part  of  the   testator   to   see 
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the  witnesses  and  the  space  immediatelj 
around  and  about  them,  whilst  they  are 
eng-aged  in  subscribing*  their  names,  and  a 
consequent  consciousness  on  the  part 
137  of  the  testator  of  a  present  *and  abid- 
ing capacity  to  control  the  whole 
transactions  and  a  like  consciousness  on  the 
part  of  the  witnesses  that  they  and  what 
they  are  doing  are  thus  under  the  immediate 
supervising  attention  and  command  of  the 
testator,  it  would,  I  think,  be  going  too 
far  to  say,  that  the  mere  interruption  of  the 
testator's  view  of  the  will,  by  the  interposi- 
tion of  the  persons  of  the  witnesses  between 
it  and  the  testator,  as  they  severally  stand 
or  sit  at  a  desk  in  the  moment  of  subscrib- 
ing the  will,  should  characterize  the  attes- 
tation as  one  not  made  in  the  presence  of 
the  testator. 

Giving  to  the  provisions  of  the  act  a  fair 
interpretation,  I  think  we  may,  without  any 
departure  from  precedents  and  the  reasons 
on  which  they  are  founded,  say  that  the  act 
of  subscribing  their  names  by  the  witnesses 
in  this  case,  was  done,  virtually  and  sub- 
stantially, in  the  presence  of  the  testator. 

The  sentence  of  the  Circuit  court  must  be 
affirmed. 

ALIvB^N,  J.,  concurred  in  the  opinion  of 
Daniel,  J. 

I/E^E  and  SAMCTEI^S,  Js.,  concurred  in 
the  opinion  of  Moncure,  J. 

Judgment  affirmed. 


138 


^Reeves  v.  Dickey. 

July  Term.  1858,  Lewisbursr. 


I.  Real  Estate— Sale  of  Absolute  interest  by  Owner  of 
Conditional  interest.— A  party  haviziff  made  a  pur- 
chase of  three-sixteenths  of  a  tract  of  land,  upon 
the  condition  that  a  certain  ore  upon  it  proved  to 
be  ffood  silver  ore,  afterwards  sold  one-sixteenth 
of  the  land  absolutely,  the  purchaser  knowinff  the 
terms  of  his  purchase.    The  sale  is  a  valid  sale. 

9.  5ame— Same.— The  state  of  the  vendor's  title  beinsr 
known  to  the  purchaser,  and  the  lefiral  title  beinsr 
in  fact  outstanding,  the  vendor  is  entitled  to  a 
reasonable  time  in  which  to  perfect  the  title. 

3.  Costs— Allowance  of— Judgement  for  Purchase  Money 
Enjoined.*— A  purchaser  coming  into  equity  to  en- 
join a  judgment  for  the  purchase  money  of  land. 
thouRTh  the  title  is  afterwards  perfected,  is  entitled 
to  his  costs:  and  the  injunction  is  to  be  dissolved 
without  damaffes. 

*Cost8— Allowance  of — Judgrnient  for  Purchase  Money 

Enjoined.— Thoug^h  a  plaintiff  coming  properly  into 
court  to  enjoin  a  judfirment  on  account  of  defects  in 
the  title  of  the  land  for  the  purchase  of  which  the 
debt  was  contracted,  is  entitled,  upon  the  removal 
of  the  objections,  to  have  the  injunction  dissolved 
without  damaeres.  and  to  have  his  costs;  yet  if  he 
had  another  case  depending  where  the  same  ques- 
tions were  pendinfir,  and  where  he  could  have  had 
the  relief  asked  for,  by  a  proceeding  in  that  case, 
he  will  not  be  allowed  his  costs.  Young:  v.  McClung', 
9  Oratt.  836. 

See  ffenerally,  monographic  noU  on  "Costs"  ap- 
pended to  Jones  V.  Tatum,  19  Gratt.  720. 


In  April  1847  James  Dickey  applied  for 
and  obtained  from  the  Circuit  court  of 
Grayson  county,  an  injunction  to  a  judge- 
ment for  six  hundred  dollars,  with  interest 
and  costs,  recovered  agpainst  him  by  Jesse 
A.  Reeves.  In  his  bill  he  charged  that  the 
note  on  which  the  judgment  was  recovered, 
was  given  for  the  price  of  one-sixteenth  of 
a  tract  of  seventy-five  acres  of  land  in  the 
county  of  Grayson,  on  which  it  was  repre- 
sented there  was  a  silver  mine.  That  be- 
fore his  purchase  Reeves  represented  to  the 
plaintiff  that  the  ore  on  the  land  had  been 
tested,  and  had  been  ascertained  to  be  silver 
ore.  That  the  plaintiff  had  made  no  ex- 
periment himself,  and  knew  nothing  of  the 
quality  of  the  ore,  or  what  kind  of  ore  it 
was ;  but  relied  wholly  on  the  representa- 
tions of  Reeves.  That  after  his  purchase 
the  plaintiff  and  others  who  had  an  interest 
in  the  mine,  proceeded  to  search  for  ore, 
and  to  make  some  experiments;  but  they 
could  find  no  silver  ore ;  and  that  the  ore 
found  on  the  land  had  been  tested  and  as- 
certained to  be  iron.  That  it  was 
139  untrue  as  stated  *by  Reeves,  that  the 
ore  had  been  tested  and  ascertained 
to  be  silver,  prior  to  plaintiff's  purchase, 
and  that  said  representation  was  fraudu- 
lent. 

The  plaintiff  further  stated  that  the  land 
on  which  this  silver  mine  was  supposed  to 
be,  was  held  in  the  early  part  of  the  year 
1845,  by  Richard  Billings,  by  virtue  of  a 
title  bond  executed  to  him  by  Charles 
Doughten.  That  after  the  pretended  dis- 
covery of  the  silver  ore,  Billings  commenced 
to  sell  interest  in  the  said  mine  to  various 
persons;  and  amongst  others,  he  sold  to 
Jesse  A.  Reeves  one- fourth  of  the  whole 
interest  in  the  mine.  That  this  contract 
was  conditional  that  if  the  ore  upon  the 
land  proved  to  be  good  silver  ore,  he  was  to 
pay  to  Billings  five  hundred  dollars ;  but  if 
the  ore  did  not  prove  to  be  silver  the  con- 
tract was  to  be  void.  That  afterwards,  in 
the  month  of  March  1845,  Reeves  sold  to  the 
plaintiff  one-fourth  part  of  his  interest 
for  six  hundred  dollars,  for  the  payment  of 
which  the  plaintiff  executed  his  bond  pay- 
able in  six  months.  That  after  the  experi- 
ments made  as  before  stated,  by  the  parties 
having  an  interest  in  the  mine,  the  plain- 
tiff determined  to  make  a  further  experi- 
ment, and  for  that  purpose  went  upon  the 
land  where  the  mine  was  represented  to  be, 
when  Billings  refused  to  permit  him  to  work 
upon  it,  he  being  in  possession  of  the  land 
and  alleging  that  those,  and  among  them 
Reeves,  who  had  purchased  from  him  an 
interest  in  the  mine,  had  refused  to  pay 
him.  That  Reeves,  as  plaintiff  had  under- 
stood and  believed,  had  not  paid  any  part 
of  the  purchase  money,  but  had  refused  to 
do  so.  That  he  could  not  make  a  sufficient 
title  to  the  interest  he  had  sold  the  plain- 
tiff. That  he  had  not  acquired  the  legal 
title  to  any  part  of  the  land.  That  Doughten 
and  Billings  were  not  vested  with  the  title ; 
but  that  it  was  outstanding  in  another  per- 
son, upon  whom  there  was  no  obligation  to 
convey  it  to  any  one ;  so  that  if  the  ore  in 
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the  mine  was  really  silver,  the  plaintiff  was 
advised  that  under  his  contract  with 

140  Reeves,  *he  oug'ht  not  to  be  compelled 
to  pay  the  purchase   money   until  the 

title  was  secured  to  him. 

Reeves  answered  the  bill.  He  admitted 
the  facts  as  to  Billings'  title  to  the  land 
under  a  title  bond  from  Doughten ;  and  that 
he  had  purchased  from  Billings  upon  the 
condition  stated  in  the  bill.  But  he  denied 
that  the  plaintiff  relied  wholly  on  his  rep- 
resentations in  reference  to  the  mine  and 
the  quality  of  the  ore ;  or  that  he  had  made 
any  such  representations  to  the  plaintiff 
as  he  stated  in  his  bill ;  and  he  alleged  that 
before  the  plaintiff  purchased  he  had  an 
experiment  made  with  the  ore.  He  further 
stated  that  the  plaintiff  knew,  before  his 
purchase,  the  terms  on  which  defendant 
had  purchased  from  Billings;  and  that  he 
knew  further,  that  after  he  had  agreed  to 
purchase,  defendant  had  agreed  to  pay 
Billings.  That  plaintiff  had  endeavored 
to  prevent  Billings  from  fulfilling  his 
agreement  with  the  defendant,  and  had 
procured  him  to  forbid  plaintiff's  working 
the  mine  that  he  might  have  an  excuse  for 
putting  such  a  charge  in  his  bill.  The 
plaintiff  knew  the  condition  of  the  title 
when  he  purchased ;  and  in  fact  there  was 
no  difficulty  about  it,  as  defendant  hoped 
would  fully  appear. 

The  testimony  in  the  cause  showed  that 
Dickey  did,  before  his  purchase,  test  the 
ore;  and  there  was  a  total  absence  of  any 
proof  that  Reeves  made  any  representations 
to  him  as  to  the  character  or  quality  of  the 
ore.  Whilst  the  cause  was  pending, 
Boughten  executed  a  deed  by  which  he  con- 
veyed the  land  to  Billings;  and  Billings 
conveyed  to  Reeves. 

The  deposition  of  Jesse  Austin  was 
taken,  and  he  stated,  that  he  claimed  a  part 
of  the  land  sold  by  Doughten  to  Billings ; 
and  he  stated  further,  that  he  had  executed 
a  bond  to  Reeves  and  others,  by  which  he 
had  bound  himself  that  if  any  part  of  the 
mineral  was  on  his  land  they  should  have 
it  on  the  same  terms  on  which  they  were  to 
get  it  from  Billings. 

In  1849  the  cause    came   on    to    be 

141  heard,    when    the  *court    perpetuated 
the     injunction;    whereupon    Reeves 

obtained  an  appeal  to  this  court. 

Floyd,  for  the  appellant. 

B.  R.  Johnston,  for  the  appellee. 

MONCURK,  J.  This  is  an  appeal  from 
a  decree  perpetually  enjoining  a  judgment 
on  a  bond  given  for  the  purchase  money  of 
one-sixteenth  of  the  mines  and  minerals  in 
a  certain  tract  of  land.  Relief  is  sought 
against  the  judgment  on  the  grounds,  first, 
of  fraud  in  making  the  sale ;  and  secondly, 
of  want  of  title.  Let  us  see  whether  and 
how  far  such  relief  should  be  granted. 

First.  On  the  ground  of  fraud.  The  ap- 
pellee has  wholly  failed  to  prove  that  the 
appellant  was  guilty  of  any  fraud  in  mak- 
ing the  sale.  I  have  carefully  examined 
and  considered  the  evidence  in  the  case, 
and  am  of  opinion  that  so  far  from  sustain- 


ing the  allegations  of  fraud  contained  in 
the  bill,  it  proves  the  contrary.  I  deem  it 
unnecessary  to  review  the  evidence  in 
detail. 

But  it  is  argued  by  the  counsel  for  the 
appellee,  that  the  appellant  had  only  a  con- 
ditional interest  in  the  mine,  and,  in  sell- 
ing an  absolute  interest,  sold  what  was  not 
his;  and  was  therefore  guilty  of  a  fraud. 
A  sufficient  answer  to  this  argument  is, 
that  the  appellee  made  the  purchase  with 
full  knowledge  of  the  nature  of  the  appel- 
lant's interest:  and  it  is  difficult  to  conceive 
how,  in  such  a  case,  a  vendor  can  be  guilty 
of  fraud  in  selling  a  greater  interest  than 
he  has.  The  fact  no  doubt  is,  that  the  ap- 
pellant, in  the  view  of  the  parties,  sub- 
stantially had  the  interest  which  he  sold. 
That  interest  was  his  if  the  mine  was  of 
any  value;  and  if  of  no  value,  the  matter 
was  of  no  real  importance.  The  material 
difference  between  Billings'  contract  with 
him  and  his  with  the  appellee  was,  that  by 
the    former   the   purchase  money  was 

142  to  *be  paid  conditionally,  whereas  by 
the  latter  it  was  to  be  paid  absolutely. 

It  was  certainly  competent  for  the  appel- 
lant, having  purchased  an  interest  for  a 
sum  of  money  payable  conditionally,  to  sell 
it  for  a  sum  payable  absolutely.  The  in- 
terest being  his,  however  acquired,  could 
lawfully  be  sold  on  such  terms  as  might  be 
agreed  on  between  him  and  the  purchaser. 
In  selling  an  absolute,  when  he  had  only  a 
conditional  interest,  he  may  have  sold 
what,  formally,  was  not  his.  But  he  did 
not  thereby  deceive  the  purchaser,  nor  do 
any  injustice  to  Billings,  who  was  probably 
privy  to  the  sale,  and  at  all  events  would 
be  willing  to  ratify  it  on  receiving  the  pur- 
chase money  which  the  appellant  had  stipu- 
lated to  pay  him.  To  obtain  the  ratification 
of  Billings,  the  appellant  had  only  to  dis- 
pense with  the  condition  annexed,  for  his 
benefit,  to  his  purchase,  and  make  it  abso- 
lute. Indeed,  he  might  make  his  purchase 
absolute  by  admitting  for  that  purpose  that 
the  mine  was  valuable.  And  he  would  be 
benefited  by  doing  so,  even  if  it  were  nec- 
essary for  him  to  pay  for  the  three-six- 
teenths purchased  of  Billings,  to  insure  the 
sale  of  one-sixteenth  to  the  appellee. 

Secondly.  As  to  the  want  of  title.  The 
appellee  knew  at  the  time  of  his  purchase, 
that  Billings  held  the  land  by  a  mere  title 
bond  from  Doughten ;  for  the  fact  is  recited 
in  his  contract.  But  he  avers  in  his  bill 
that  neither  Billings  nor  Doughten  is  vested 
with  the  title;  and  that  it  is  outstanding 
in  another  person,  upon  whom  there  is  no 
obligation  to  convey  it.  The  name  of  that 
person  is  not  stated  in  the  bill.  But  it  ap- 
pears from  the  evidence  that  Jesse  Austin 
claims  a  part  of  the  land,  and  has  recently 
brought  an  action  of  trespass  against  Bill- 
ings. When  the  claim  was  first  asserted, 
does  not  appear;  though  it  probably  was 
not  until  after  the  sale  to  the  appellee. 
The  fact,  however,  is  not  material.  Before 
the  claim  was  asserted  Austin  purchased 
from  Billings  an  interest  in  the  mine; 

143  and  *he  has   since   given  his  bond  to 
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the  appellant  and  others  to  sell  to 
them  on  the  same  terms  on  which  they  had 
purchased  from  Billing^s,  if  any  part  of 
the  minerals  should  be  on  any  part  of  his 
land.  Therefore,  if  it  should  turn  out  that 
Austin  is  entitled  to  any  part  of  the  land 
included  in  the  bounds  of  the  tract  sold  by 
Doughten  to  Billings,  the  appellant  would 
have  the  same  right  to  perfect  his  title  to 
one-sixteenth  of  the  minerals  on  that  part 
as  on  the  residue  of  the  tract.  At  all  events, 
the  appellant  having  been  guilty  of  no  fraud 
in  making  the  sale,  and  there  being  no 
just  ground  for  rescinding  it,  he  ought  to 
have  a  reasonable  opportunity  of  perfecting 
the  title  if  it  be  defective.  He  conveyed 
the  interest  to  the  appellee  at  the  time 
of  the  sale,  who  has  since,  in  effect,  been 
in  the  enjoyment  of  it,  and  explored  and 
worked  the  mine.  It  is  true  he  says  in  his 
bill,  that  he  had  recently  determined  to 
make  a  further  experiment,  and  went  for 
that  purpose  to  the  land,  when  Billings  for- 
bid and  refused  to  permit  him  to  work  upon 
it.  But  it  is  proved  that  this  was  by  the 
procurement  of  the  appellee,  and  a  mere 
contrivance  to  avoid  the  sale  and  evade  the 
payment  of  the  purchase  money.  It  ap- 
pears, from  exhibits  filed  in  the  cause  and 
copied  into  the  record,  that  since  the  suit 
was  instituted  Dough  ten  has  conveyed  the 
land  to  Billings;  and  the  latter  has  con- 
veyed one-«ixteenth  of  the  mines  and  min- 
erals on  the  land  to  the  appellant.  So  that 
it  is  probable  the  title  is  either  already  per- 
fect, or  may  be  made  so  by  a  release  from 
Austin,  if  he  has  any  right  to  any  part  of 
the  land.  But  the  appellee  ought  not  to  be 
compelled  to  pay  the  purchase  money  with- 
out having  a  good  title. 

I  therefore  think  the  decree  should  be 
reversed,  and  the  cause  remanded,  with 
directions  to  the  Circuit  court  to  ascertain 
whether  a  good  title  has  been  or  can  be 
made ;  and  if  it  has  been,  or  can  and  shall, 

in  a  reasonable  time,  be  made,  to 
144      dissolve    the   injunction;  *otherwi8e, 

to  perpetuate  it.  But  as  the  appellee 
had  not  received  a  good  title  when  the  bill 
was  filed,  and  therefore  rightfully  came 
into  a  court  of  equity  to  enjoin  the  judg- 
ment, he  should  recover  his  costs  in  the 
Circuit  court,  in  any  event,  and  should  pay 
no  damages  in  case  the  injunction  should 
be  dissolved. 

The  other  judges  concurred  in  the  opin- 
ion of  Judge  Moncure. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  contract 
of  sale  in  the  proceedings  mentioned,  be- 
tween the  appellant  and  appellee,  was  fairly 
made  without  any  fraud  or  misrepresentar 
tion ;  and  there  is  no  just  ground  for  re- 
scinding it:  That  the  Circuit  court  ought 
to  have  ascertained,  by  reference  to  a  com- 
missioner or  otherwise,  whether  a  good  title 
had  been  or  could  be  made  by  the  appellant 
to  the  appellee,  to  one-sixteenth  of  the 
mines  and  minerals  which  may  be  on  the 
tract  of  land  referred  to  in  the  said  con- 
tract ;  and  ought  to  have   dissolved   the  in- 


junction, if  such  title  had  been,  or  could 
and  should  in  a  reasonable  time  be  made; 
or  to  have  perpetuated  it  if  otherwise:  and 
that  therefore  the  said  decree  is  erroneous. 
Therefore  the  same  is  reversed  with  costs; 
and  the  cause  is  remanded  to  be  further 
proceeded  in  according  to  the  foregoing 
opinion.  But  as  the  appellee  had  not  re- 
ceived a  good  title  when  his  bill  was  filed, 
and  therefore  rightfully  came  into  a  court 
of  equity  to  enjoin  the  judgment,  he  should 
recover  his  costs  in  the  Circuit  court,  in 
any  event,  and  should  pay  no  damages  in 
case  the  injunction  should  be  dissolv^. 
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*Currin'  &  als.  v.  Spraull  &  als. 

July  Term.  I86S,  Lewisbnrff. 


I.  Cfaaacery  Jarisdlctioo— Partition  of  Land-OiMstiM 

of  Title.*— Upon  a  bill  for  a  partition  of  land.  If  tbc 
title  of  the  plainUfEs  is  doubtful,  the  court  prior  to 

^Chancery  Jaiijdlctlon— Partition  of  Land-<}uestloa 

of  Title.— Prior  to  the  act,  CJode  184».  ch.  1»4,  sec.  I,  p. 
626  (Ck>de  1887,  sec.  2562).  In  order  to  entitle  the  pUfo- 
tiff  to  equitable  relief  in  respect  to  partition,  he 
must  show  a  clear  Uoal  title.  A  court  of  equity  could 
not  decide  on  the  simple  question  of  title  to  land. 
Wiseley  v.  Findlay,  8  Rand.  361.  371.  15  Am.  Dec.  712: 
Stuart  V.  Coalter,  4  Rand.  74;  Stran^han  ▼.  Wright. 
4  Rand.  493. 

But,  by  the  act  cited  above,  it  was  enacted  that  in 
suits  for  partition  a  court  of  equity  "may  take  cos- 
nizance  of  all  questions  of  law  affecting  the  le?al 
title,  that  may  arise  in  any  proceeding."  See  Brad- 
ley V.  Zehmer,  82  Va.  685:  Pry  v.  Payne,  83  Va.  1». 
1  S.  E.  Rep.  197;  Hudson  v.  Putney,  14  W.  Va.  574: 
Arnold  y.  Arnold,  11  W.  Va.  455:  Moore  v.  Harper.  37 
W.  Va.  368.    See  also.  2  Min.  Inst.  (4th  Ed.)  481. 

In  PlUow  V.  Southwest,  etc.  Co..  02  Va.  148. 2S  S.  E. 
Rep.  82,  the  cdurt  said:  "Before  the  enactment  of 
the  statute  in  question  (Va.  Code  1887.  sec.  3S/B&). 
ffreat  delay  and  many  difBcnlties  frequently  arose 
in  suits  for  partition  where  questions  of  title  were 
involved,  and.  to  obviate  these  delays  and  difflcol- 
ties,  the  statute  was  passed  which  authorizes  a  court 
of  equity  in  suits  for  partition  to  decide  all  qnesiions 
of  law  which  may  arise  in  such  cases.  Of  conrse  a 
partition  suit  cannot  be  made  a  substitute  for  an 
action  of  ejectment:  and  if  the  defendant  in  sncb 
suit  does  not  claim  under  any  one  who  was  a  joint 
owner,  such  as  a  coparcener,  joint  .tenant,<Arieckant 
in  common  with  the  complainant,  or  those  under 
whom  he  claims,  thenitis  clear  that  such  snitwonld 
not  be  proper;  butif  the  defendant  does  claim  under 
one  who  was  a  Joint  owner  with  the  complainant,  or 
those  under  whom  he  claims,  the  defendant  cannot 
defeat  the  rig'ht  of  the  complainants  to  have  tbelr 
leffal  riffhts  settled  in  a  suit  for  partition  by  merely 
allefftuff  and  proving  that  he  denies  the  rights  of  the 
complainant,  and  holds  adversely  to  him.  If  the 
Jurisdiction  of  the  circuit  court  could  be  defeated 
in  this  manner!  the  statute  would  be  of  little  valae. 
and  would  fail  to  attain  the  chief  object  for  which 
it  was  passed:  2  Minor's  InsL  (Last  Ed.)  485:  CvmA 
«.  Spraull.  10  Oratl.  147, 148:  Davis  v.  Tebbs.  81  Va.  «00: 
Bradley  v.  Zehmer,  82  Va.  686;  Pry  v.  Payne,  82  Va. 
759,  1  S.  E.  Rep.  197." 

Federal  Courts— Equity  Jurisdiction— PartitkHL-'A 
federal  court  of  equity  cannot  entertain  a  snit  for 
partition  of  lands  where  the  plaintiff  *s  title  is  denied. 
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the  act.  Ck>de.  ch.  124,  S  1.  P-  5S6,  should  have  sent 
the  parties  to  law  to  try  their  title. 

a.  S«iiie— Sane— 3anie.— The  Court  of  appeals  haviuff 
reversed  the  decree  and  sent  the  cause  back,  the 
Clrcait  court  has  authority  now  under  the  act  to 
xxy  tbe  question  of  tltle.t  And  after  allowlncr  the 
parties  a  reasonable  time  for  trial,  should  proceed 
to  decide  the  question,  observlnfir  the  general  rules 
of  practice  in  courts  of  equity  for  the  purpose  of 
ascertainincr  facts,  either  by  a  jury  or  otherwise, 
as  may  be  most  proper.); 

The  case  is  fally  stated  in  the  opinion  of 
Jndg-e  Samuels. 

B.  R.  Johnston,  Staples   and   Floyd,    for 
the  appellants. 
J.  B.  Ix)gan,  for  the  appellees. 

SAMUKIvS,  J.  This  is  an  appeal  from 
a  decree  pronounced  by  the  Circuit  Superior 
court  of  law  and  chancery  for  Montgomery 
county,  in  a  suit  wherein  Robert  H.  Spraull 
and  wife  and  others  were  complainants,  and 

James  C.  Currin  and  others  were  de- 
146       fendants.      *The     bill     alleged    that 

Rhoda  Currin,  Matilda  L.  Miller  and 
Lucinda  Robinson  derived  by  descent  from 
James  Charlton,  their  father,  a  tract  of 
land  containinfir  four  hundred  and  seventy- 
seven  acres.  That  Lucinda  Robinson  died 
intestate;  and  that  her  interest  in  this  land 
descended  to  her  children,  who  are  some  of 
the  complainants.  That  Matilda  L.  Miller 
sold  her  interest  in  the  land  to  Waddy  6. 
Currin ;  but  that  no.  conveyance  thereof  had 
been  made,  so  far  as  complainants  were 
informed.  That,  for  a  time  Rhoda  Currin 
had  the  exclusive  use  and  enjoyment  of  the 
whole  tract;  and  that  afterwards  she  and 
Waddy  G.  Currin  used  and  enjoyed  the  same ; 
and  that  no  account  of  rents  and  profits  was 
rendered  by  them,  or  either  of  them. 

The  defendants  to  the  original  bill  were 
Rhoda  Currin,  Matilda  L.  Miller  and  Waddy 
G.  Currin.  James  C.  Currin,  on  his  peti- 
tion, was  subsequently  made  a  party  and 
filed  an  answer,   in  which,   amongst  other 

althoufirh  a  state  statute  permits  courts  of  equity  to 
take  cognizance  of  questions  of  title  in  partition 
suits."  Syllabus  to  American  Ass'n  v.  Eastern  Ky. 
Land  Co..  68  Fed.  Rep.  721,  in  which  case  the  princi- 
pal case  is  cited. 

tCode,  ch.  124,  %  1,  p.  686.  '^Ttaants  in  coamon, 
joint  tenants  and  coparceners,  shall  be  compellable 
to  make  partition;  and  the  courts  of  equity  of  the 
county  or  corporation  wherein  the  estate  or  any 
part  thereof  may  be,  shall  have  jurisdiction  In 
cases  of  partition:  and  in  the  exercise  of  such  juris- 
diction, may  take  cognizance  of  all  questions  of 
law  affecting  the  legal  title,  that  may  arise  in  any 
proceeding." 

tCode,  ch.  216,  S  1.  P.  800,  provides  that  the  laws  in 
the  Code  shall  go  into  operation  on  the  Ist  of  July 
1850;  and  repeals  all  acts  of  a  general  nature  then 
in  force,  with  certain  limitations  and  exceptions. 
.The  2d  section  provides  that  such  repeal  shall  not 
affect  any  riffht  established,  accrued  or  accruing 
before  that  time,  or  any  suit  or  proceedincr  pending 
on  that  day,  except  that  the  proceedincrs  thereafter 
had  shall  conform  so  far  as  practicable,  to  the  pro- 
visions of  the  Code.  | 


things,  he  denied  the  right  of  complainants 
to  have  partition  of  the  land,  because,  as 
the  answer  alleged,  Lucinda  Robinson  and 
her  husband  Cyrus  V.  Robinson  had  sold 
and  conveyed  her  interest  in  the  property; 
and  that  her  title  thereto,  by  several  inter- 
mediate conveyances,  had  become  vested  in 
the  respondent  James  C.  Currin. 

The  record  sets  forth  the  chain  of  title 
claimed  by  James  C.  Currin,  except  the  first 
link,  to  wit,  the  conveyance  by  Cyrus  V. 
Robinson  and  wife.  This  conveyance,  it 
is  alleged,  has  been  lost  and  is  therefore 
not  produced.  It  is  fully  proved,  that  Rob- 
inson contracted  to  sell  his  wife's  interest 
in  the  property ;  and  that  the  price  con- 
tracted for  was  paid.  That  a  paper  writing 
purporting  to  be  a  deed  from  Robinson  and 
wife  to  their  vendee,  was  transmitted  from 
the  state  of  Missouri,  where  the  vendors 
lived ;  that  this  paper  writing  was  presented 
to  the  clerk  of  the  County  court  of  Mont- 
gomery county  for  recordation:  that 
147  the  clerk  *refused  to  receive  it  for 
that  purpose,  because  as  he  alleged, 
the  authentication  of  the  deed  was  defective 
in  this,  that  there  was  no  certificate  by  the 
clerk  in  Missouri,  that  the  persons,  certify- 
ing themselves  to  be  justices,  and  certify- 
ing the  execution  of  the  deed,  were  such 
justices. 

Rhoda  Currin  having  died,  the  suit  was 
revived  against  her  personal  representa- 
tives, heirs  and  devisees.  A  hearing  was 
had  at  May  term  1849,  on  the  bill,  answer 
of  James  C.  Currin,  replication  thereto, 
depositions  and  exhibits.  As  to  the  other 
defendants,  the  bill  was  taken  for  confessed. 
The  court  deciding  the  question  of  title  be- 
tween complainants  and  the  defendant 
James  C.  Currin,  in  favor  of  complainants, 
appointed  commissioners  to  make  the  par- 
tition prayed  for,  and  directed  an  account 
of  rents  and  profits  before  a  master  com- 
missioner of  the  court :  The  commissioner 
and  the  master  were  respectively  directed 
to  report  to  the  court. 

At  the  October  term  1849,  the  cause  was 
again  heard  upon  the  papers  formerly  read, 
the  order  of  May  term  1849,  and  the  report 
of  the  master  touching  the  rents  and  profits ; 
and  a  decree  rendered  in  favor  of  com- 
plainants for  the  rents  and  profits.  No 
report  of  the  partition  appears  in  the  rec- 
ord, nor  does  it  appear  that  anything  fur- 
ther was  done  in  regard  to  that  subject. 

On  the  case  before  the  court  below  wherein 
so  much  reason  was  shown  to  doubt  com- 
plainant's title,  the  court  should  have  re- 
tained the  cause  until  that  question  might 
be  passed  upon  by  a  court  of  competent 
jurisdiction :  The  court  exceeded  its  juris- 
diction, (as  then  existing,)  by  deciding  the 
question  of  legal  title.  Wiseley  v.  Findlay, 
3  Rand.  361 ;  Stuart's  heirs  v.  Coalter,  4 
Rand.  74;  and  Straughan  v.  Wright,  4 
Rand.  493. 

The  defence   of    the    appellant  James  C. 
Currin,    at   the    time    this  decree  was  pro- 
nounced, only  required  that  he  should  show 
cause  to  doubt  the  right  of  complain- 
148      ants  *to    have    the    partition    prayed 
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for.  It  was  not  necessary  at  that  time, 
that  he  should  disprove  their  right ;  when 
a  trial  should  be  had  directly  upon 
the  question  of  right,  his  proofs  would  be 
called  for.  It  cannot  beheld  that  the  juris- 
diction given  by  the  Code  of  1849,  ch.  124, 
i  1,  p.  526,  taking  effect  July  1,  1850,  will 
supply  the  want  of  jurisdiction  prior  to  that 
time.  If  a  party  shows  a  defence  valid  at 
the  time  it  is  passed  on  by  the  court,  a  sub- 
sequent change  in  the  law  cannot  deprive 
him  thereof. 

I  am  therefore  of  opinion  to  reverse  the 
decree  of  the  court  below.  And  inasmuch 
as  the  statute  above  referred  to  now  gives 
the  court  jurisdiction;  and  as  the  statute, 
ch.  216,  2  2,  p.  800,  requires  that  the  further 
proceedings  had  in  this  cause  shall  conform 
to  the  statute,  I  am  further  of  opinion  to 
remand  the  cause,  with  directions  to  the 
Circuit  court  to  allow  the  parties  a  reason- 
able time  in  which  to  prepare  for  trial,  and 
then  to  decide  the  question  of  title  between 
them ;  and  that  the  general  rules  of  practice 
observed  in  courts  of  equity  shall  be  ob- 
served in  this  case,  for  the  purpose  of  as- 
certaining facts  by  a  jury  or  otherwise,  as 
may  be  proper.  If  the  title  shall  be  ad- 
judged to  belong  to  complainants,  that  then 
they  shall  have  the  partition  and  account 
of  rents  and  profits  prayed  for ;  if  adjudged 
to  the  defendant,  that  then  the  bill  shall  be 
dismissed. 

ALIvKN  and  LEE,  Js.,  concurred  in  re- 
versing the  decree  and  remanding  the 
•cause. 

DANIEL  and  MONCURE,  Js.,  concurred 
in  the  opinion  of  Judge  Samuels. 


149  *^Peay  v.  Morrison's  Ex'ors. 

July  Term,  18S8,  Lewisbarfir. 

(Absent  Moncure,  J.) 

I.  Bonds— Aflsignmeiit  of— C«ae  at  Bar.— Id  March 
1838  C  executed  his  bond  to  P  for  twelve  thousand 
dollars  paj'able  on  the  ^th  February  1841,  with 
Interest  from  the  1st  of  April  1880  payable  semi- 
annually: and  executed  a  deed  of  trust  to  secure 
it,  which  miffht  be  enforced  upon  the  failure  of  C 
to  pay  the  principal  when  due,  or  to  pay  the  semi- 
annual Interest  In  June  1836  P  purchased  real 
estate  from  M,  and  paid  in  part  cash,  and  for  the 
balance  assigned  to  M  the  bond  of  C.  and  executed 
a  mortffafireon  the  property,  with  condition  that  if 
M  failed  to  collect  from  C  the  bond  and  interest,  or 
any  part  of  it.  and  P  paid  it,  then  the  deed  to  be 
void.  The  interest  was  regnilarly  paid  on  C*s  bond 
until  October  18S9,  and  in  September  1840  the  inter- 
est was  affain  paid.  In  February  1841  C  was  insol- 
vent. The  trust  property  was  sold  in  February 
1844:  and  soon  after  M  proceeded  to  foreclose  the 
mortsraffe,  and  the  property  was  sold  in  July  1845, 
leaving^  a  lar^e  balance  still  due  M.  Hsld: 
I.  Same-Same— Liability  off  Assizor*— In  absence 
of  proof  of  an  express  aarreement  to  the  contrary, 

*Bonds— Assignment  of —Liability  off  the  Assignor — 

In  Welsh  v.  Ebersole,  75  Va.  667,  it  was  said:  "As- 
signments relate  only  to  nounegotiable  securities. 


the  assignment  of  P  to  M  imports  a  guarantee 
that  M  shall  receive  the  full  amount  of  the  bond 
of  C:  and  the  right  of  M  to  resort  to  P  for  any 
part  thereof  which  he  should  fall  to  collect  from 
C  with  the  exercise  of  due  diligence. 

3.  Same— Same— Same.— The  sale  of  the  trust  and 
mortgaged  property  did  not  impair  the  right  of 
M  to  hold  P  responsible  for  the  balance  of  the 
debt 

J.  Same— Same— Same  —The  delay  in  the  sale  of  the 
trust  property  not  appearing  to  have  been  occa- 
sioned by  the  active  agency  of  M.  or  that  he  can 
be  regarded  as  assenting  to  it  in  any  other  sense 
than  might  equally  be  imputed  to  P,  and  it  not 
appearing  that  the  value  of  the  security  was 
diminished  by  the  delay,  that  delay  cannot  dis- 
charge P  from  his  liability  upon  his  assignment 

4.  Same— 5ame— Same.— G  having  become  insolrent 
before  the  bond  was  due.  a  suit  against  him 
would  have  been  unavailing,  and  was  therefore 
unnecessary  to  establish  the  right  of  M  to  re- 
cover of  P.    And  it  does,  not  appear  from  any 

circumstances  in  the  case,  that  a  sale  of  ttae 
150  trust  property  for  the  failure  to  •pay  the 

semiannual  interest  would  have  been  judi- 
cious or  expedient:  still  less  that  it  was  necessary 
to  entitle  M  to  hold  P  liable  on  his  assignment 
a.  Fraudulent  Conveyances—  Foreign  Debtor  —  BIU  to 
Set  Aside  by  Creditor  at  Large. t— A  creditor  at  large 
may  maintain  a  suit  in  equity  to  set  aside  as  fraud- 
ulent a  deed  conveying  real  estate,  made  by  his 
debtor,  both  the  debtor  and  his  grantee  living  and 
being  out  of  the  commonwealth. 

This  was  a  suit  instituted  in  the  Circuit 
court  of  Ohio  county,  by  the  executors  of 
Joseph  Morrison  deceased,  claiming'  to  be 
the  creditor  of  Austin  Peay,  a  free  negro, 
to  set  aside  a  deed  executed  by  said  Peay 
to  his  son  William  A.  Peay,  on  the  ground 
of  fraud.  Both  Austin  and  William  A. 
Peay  were  residents  in  Upper  Canada ;  and 
the  suit  was  an  attachment  in  equity  to 
subject  certain  real  and  personal  estate  to 
the  payment  of  the  plaintiff's  debt,  for 
which  no  judgment  had  been  recovered 
against  Austin  Peay. 

On  the  10th  of  March  1836  John  M.  Clarke 
and  James  A.  Clarke  as  his  surety  executed 

The  assignor  in  effect  agrees  that  the  assignee  shall 
reqover  the  full  amount  of  the  bond  from  tbe 
debtor,  and  if,  after  tbe  exercise  of  due  diligence, 
he  is  unable  to  do  so,  he,  the  assignor,  will  make 
good  the  amount  received  by  him  upon  the  assign- 
ment. Peav  V.  Morrison's  Bx*ors,  lo  OraU.  255.  The 
assignee's  right  of  recourse  upon  the  assignor  rests 
upon  the  ground  that  there  was  a  valuable  consid- 
eration for  the  assignment.  In  all  cases,  however. 
the  actual  consideration  may  be  shown,  and  this 
constitutes  the  measure  of  recovery  by  the  assignee 
against  the  assignor,  whereas  in  a  case  of  guaranty 
the  guarantor  Is  liable,  whether  he  has  or  has  not 
received  any  consideration." 

See  also,  monographic  note  on  "Assignments" 
appended  to  Ragsdale  v.  Hagy.  9  Qratt.  40^  See  an 
article  on  the  contract  relation,  "The  Contract 
Relation  between  Assignor  and  Assignee  of  Non- 
negotiable  Choses  in  Action,  and  the  Rights  Arising 
Therefrom." 

tSee  monographic  noU  on  "Fraudulent  and  Vc^ 
notary  Conveyances"  appended  to  Cochran  v.  Paris, 
i  11  Gratt.  348. 
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to  Austin  Pcay  their  bond  in  the  penalty  of 
twenty  thousand  dollars,  with  condition  to 
be  void  if  John  M.  Clarke,  his  heirs,  &c., 
should  pay  to  Peay,  his  heirs,  &c.,  the  sum 
of  tirelve  thousand  dollars  on  or  before  the 
24tfa  of  February  1841,  and  interest  thereon 
semiannually  on  the  1st  days  of  April  and 
October  in  each  year;  such  interest  to  com- 
mence from  the  1st  of  April  1836.  To 
secure  the  payment  of  this  bond,  John  M. 
Clarke  and  wife  conveyed  in  trust  to  Alex- 
ander Wilson  certain  real  estate  in  the  city 
of  Wheeling.  This  deed  provided  that  upon 
the  failure  of  Clarke  to  pay  the  principal 
when  due,  or  to  pay  the  semiannual  inter- 
est as  it  fell  due,  the  trustee  might  sell  the 
trust  subject  upon  terms  specified  in  the 
deed. 

In    1836    Austin     Peay    purchased    from 
Joseph  Morrison  real  estate   in  the  city  of 
Wheeling,  for  the   sum   of  twelve  thousand 
eight    hundred   dollars,    for    which    he  as- 
signed   to    Morrison   the   bond  of  the 

151  Clarkes  for  ^twelve  thousand  dollars, 
and  executed  to  him  his  note  for  eight 

hundred  dollars,  which  he  afterwards  paid. 
At  the  same  time  Peay  executed  a  deed 
bearing  date  the  9th  of  June  1836,  by  which 
he  conveyed  to  Morrison  the  real  estate 
purchased  of  him  upon  the  condition  that  if 
Peay  paid  the  note  of  eight  hundred  dollars, 
with  interest  from  the  11th  of  April  preced- 
ing, when  it  fell  due ;  and  further,  if  Mor- 
rison should  fail  to  collect  from  the  Clarkes 
the  bond  for  twelve  thousand  dollars,  or 
any  part  thereof,  \<rith  its  interest,  then  if 
Peay,  his  executors,  &c.,  should  pay  the 
same,  or  any  balance  that  should  be  due 
thereon,  according  to  the  terms  thereof,  to 
Morrison  or  his  assigns,  then  the  deed  to 
be  void.  But  it  was  expressly  agreed  be- 
tween the  parties,  that  if  the  said  bond  for 
twelve  thousand  dollars  could  not  or  should 
not  be  paid  from  the  proceeds  of  any  sale 
which  might  take  place  under  the  deed  of 
trust  by  which  it  was  secured,  Morrison 
was  not  to  be  required  to  pursue  the  obligors 
in  the  bond  personally ;  but  might  have 
immediate  recourse  to  this  mortgage  for 
any  balance  either  of  principal  or  interest 
which  might  be  due  and  unpaid  on  said 
bond. 

The  interest  on  the  bond  of  the  Clarkes 
seems  to  have  been  regularly  paid  up  to 
the  Ist  of  October  1839.  A  payment  of 
seven  hundred  and  forty-six  dollars  and 
sixty- five  cents  seems  to  have  been  made 
on  the  30th  of  September  1840 ;  and  a  fur- 
ther payment  of  thirty'  dollars  was  made  by 
Clarke  on  the  24th  of  December  1840.  It 
appears  that  John  M.  Clarke  was  insolvent 
in  1839;  certainly  both  of  the  Clarkes  were 
insolvent  in  February  1841. 

In  1839  Austin  Peay  removed  with  his 
family  to  Toronto  in  Upper  Canada.  Pay- 
ments upon  the  bond  were  made  out  of  the 
rents  of  the  subject  mortgaged  by  Peay  to 
Morrison,  from  February  1841  to  January 
1844,  amounting,  in  the  aggregate,  to  eleven 
hundred    and   ninety-five  dollars  and 

152  five  cents.     In  February  1844  *Wilson 
sold    the    property   cotiveyed  by  John 


M.  Clarke  in  trust  to  secure  this  bond,  and 
the  net  proceeds  of  the  sale  amounted  to 
four  thousand  one  hundred  and  ninety- three 
dollars  and  fifty  cents.  Soon  after  this 
sale,  Morrison's  executors  instituted  a  suit 
against  Austin  Peay  to  foreclose  the  mort- 
gage given  by  Peay  further  to  secure 
Clarke's  bond;  and  under  a  decree  made  in 
that  cause,  the  mortgage  subject  was  sold, 
and  produced  the  net  sum  of  three  thousand 
and  thirty-seven  dollars  and  twenty-six 
cents,  which  was  credited  on  the  bond; 
leaving  due  thereon  on  the  1st  of  July  1845, 
six  thousand  six  hundred  and  ninety-one 
dollars  and  seventy-one  cents. 

By  deed  bearing  date  the  27th  of  January 
1843,  Austin  Peay,  for  the  consideration  as 
expressed  in  the  deed,  of  five  thousand  one 
hundred  dollars,  in  hand  paid,  conveyed  to 
his  son  William  A.  Peay,  several  lots  of 
land  in  the  city  of  Wheeling,  and  also  his 
interest  in  several  other  lots  which  he  held 
jointly  with  William  W.  Ross,  his  brother 
in  law.  There  had  been  several  convey- 
ances of  these  lots  by  Austin  Peay  and 
Ross  to  Henry  Moore,  and  a  reconveyance 
of  the  lots  to  them  by  Moore,  so  that  Aus- 
tin Peay  held  in  this  joint  property  an  in- 
terest of  thirty-seven  forty-ninths,  and 
Ross  held  an  interest  of  twelve  forty-ninths. 
One  of  the  lots  conveyed  by  Austin  Peay 
to  William  A.  Peay,  had  been  sold  by 
Moore  to  Lukus  and  ilcClaskey ;  and  three 
of  these  lots  had  been  sold  under  a  decree 
in  a  suit  by  the  Northwestern  Bank  of  Vir- 
ginia against  Peay  and  Ross,  to  satisfy  a 
debt  due  by  them  to  the  bank. 

In  December  1845  this  suit  was  instituted. 
The  bill,  after  setting  out  substantially  the 
foregoing  facts,  and  stating  the  various 
conveyances  from  Peay  and  Ross  to  Moore, 
and  the  reconveyance  to  them,  charged  that 
the  conveyance  from  Austin  Peay  to  Wil- 
liam A.  Peay  was  fraudulent,  and 
153  intended  to  hinder  and  delay  ^the 
creditors  of  Austin  Peay.  That  the 
price  pretended  to  be  given  for  the  property 
was  wholly  inadequate,  and  that  in  fact 
no  consideration  was  paid  for  it.  The 
prayer  of  the  bill  was  that  the  conveyance 
might  be  declared  null  and  void  as  to  the 
plaintiffs;  that  Austin  Peay's  interest  in 
the  property  might  be  ascertained,  and  that 
it  might  be  sold  for  the  payment  of  the 
balance  due  to  the  plaintiffs  as  executors  of 
Joseph  Morrison  deceased. 

Austin  and  William  A.  Peay  filed  their 
answers  to  the  bill.  They  admit  the  facts 
as  to  the  execution  of  the  bond  by  the 
Clarkes,  and  its  assignment  by  Austin  Peay 
to  Morrison ;  and  William  A.  Peay  admits 
that  the  Clarkes  were  insolvent  in  1840, 
and  so  continued,  though  Austin  Peay  de- 
nies they  were  insolvent  before  1844,  when 
they  obtained  their  discharge  as  bankrupts. 
They  both  deny  that  the  deed  from  Austin 
to  William  A.  Peay  was  intended  to  defraud 
the  creditors  of  Austin  Peay;  and  state 
that  the  whole  consideration  money  was 
paid  by  William  A,  Peay.  Austin  Peay 
denies  that  he  is  indebted  to  Morrison ;  and 
insists  that  the  only  contract  between  them 
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was  contained  in  the  mortg^age  deed ;  and 
it  was  not  intended  that  he  should  be  per- 
sonally liable  as  assignor  of  Clarke's  bond. 
That  Morrison  was  bound  to  proceed  upon 
the  deed  of  trust  of  Clarke,  but  that  he 
neglected  to  do  so  until  February  1844, 
although  the  semiannual  interest  from  Oc- 
tober 1839  was  unpaid ;  and  the  defendant, 
upon  being  informed  thereof,  wrote  to  the 
trustee  Wilson  to  take  such  steps  as  he 
should  deem  advisable ;  and  he  urged  Mor- 
rison to  have  the  said  trust  property  sold. 
That  it  was  by  the  delay  from  1839  to  1844 
that  a  large  portion  of  the  Interest  upon 
Clarke's  bond  had  been  lost  by  Morrison, 
which  he  was  endeavoring  to  charge  upon 
respondent. 
It  appeared  that  about  the  time  of  the 
conveyance  from  Austin  to  William  A. 

154  Peay,  the  latter  paid  to  the  *former  a 
large    sum   of  money,  probably  about 

five  thousand  dollars ;  and  there  was  some 
evidence  that  William  A.  Peay's  mother 
derived  from  her  father,  who  was  a  white 
man,  a  considerable  estate;  but  there  was 
no  evidence  that  William  A.  Peay  received 
any  part  of  it ;  and  there  was  evidence  that 
when  at  school  in  New  England  his  sup- 
plies of  money  were  derived  from  his  father ; 
and  he  was  quite  a  young  man  scarcely  of 
age,  when  the  conveyance  was  made  to  him 
by  his  father. 

This  cause  came  on  to  be  heard  in  June 
1850,  together  with  another  suit  by  French's 
ez'ors  against  the  same  parties,  claiming 
to  subject  the  same  property,  when  the 
court  held  that  the  plaintiffs  were  creditors 
of  Austin  Peay,  and  that  the  deed  of  the 
27th  of  January  1843  from  Austin  to  Wil- 
liam A.  Peay,  was  fraudulent  and  void  as 
to  the  plaintiffs;  and  a  commissioner  of 
the  court  was  directed  to  ascertain  and  re- 
^rt  the  amount  due  to  the  plaintiffs ;  and 
other  commissioners  were  directed  to  divide 
the  property  mentioned  in  said  deed  between 
Austin  Peay  and  William  W.  Ross,  accord- 
ing to  their  interest  therein ;  and  to  value 
that  part  allotted  to  Austin  Peay.  These 
commissioners  made  their  report  estimating 
the  property  allotted  to  Austin  Peay  at  ten 
thousand  seven  hundred  and  ninety-one 
dollars  and  sixty-six  cents.  The  commis- 
sioner directed  to  ascertain  the  amount  due 
to  the  plaintiffs,  reported  that  there  was 
due  to  French's  executors  the  sum  of  eleven 
hundred  and  fourteen  dollars  and  fourteen 
cents,  with  interest  on  seven  hundred  and 
sixty-nine  dollars  and  eighty-two  cents,  a 
part  thereof,  from  the  6th  day  of  August 
1850  until  paid ;  and  that  there  was  due  to 
Morrison's  executors  eight  thousand  and 
fifty-one  dollars  and  seventy-one  cents, 
with  interest  on  six  thousand  two  hundred 
and  four  dollars  and  four  cents  from  the 
same  date. 

The  causes,  with   two  others,  came 

155  on  to  be  heard  *together  in  November 
1850,   when   the  court  confirmed    the 

reports,  and  made  a  decree,  that  unless  the 
sums  decreed  to  the  respective  plaintiffs 
were  fully  paid  within  sixty  days  from  the 
date    of    the    decree,    that  a  commissioner 


appointed  by  the  court  should  proceed  to 
sell  the  real  estate  set  apart  to  Austin 
Peay,  or  so  much  thereof  as  should  be  suffi- 
cient for  the  purpose  of  paying  said  debts, 
interest  and  costs,  in  the  manner  and  upon 
the  terms  therein  stated,  and  should  apply 
the  proceeds  of  sale  to  the  payment  of  said 
debts  in  the  order  directed  in  the  decree. 
From  the  decree  in  favor  of  Morrison's 
executors,  William  A.  Peay  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Patton,  for  the  appellant. 
Russell,  for  the  appellees. 

I^EE,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  notwith- 
standing Joseph  Morrison,  at  the  time  of 
taking  the  assignment  of  the  bond  of  John 
M.  Clarke  and  James  A.  Clarke  from  Aus- 
tin Peay,  took  from  the  said  Peay  a  mort- 
gage upon  other  real  estate,  by  way  of 
further  and  additional  security  to  that 
afforded  by  the  deed  of  trust  executed  by 
the  said  John  M.  Clarke  upon  the  property 
for  the  purchase  money  of  which  said  bond 
was  given,  yet  the  said  assignment  by  the 
said  Peay  being  for  value  received  by  him 
of  the  said  Morrison,  in  the  absence  of  proof 
of  an  express  agreement  to  the  contrary, 
must  be  regarded  as  importing  a  guarantee 
that  the  said  Morrison  should  receive  the 
full  amount  due  upon  the  bond;  and  the 
right  on  the  part  of  Morrison  to  resort  to 
the  said  Peay  for  any  part  thereof  which 
he  might  be  unable  to  collect  from  the  said 
Clarkes,  if  no  want  of  due  and  proper  dili- 
gence in  pursuing  his  remedies  against 
them  could  justly  be  imputed  to  him. 
156  ^And  the  court  is  further  of  opinion, 
that  the  subsequent  sale  by  the  trus- 
tee of  the  property  conveyed  in  trust  to 
secure  the  payment  of  the  said  debt  by  the 
said  John  M.  Clarke,  and  the  sale  of  the 
property  mortgaged  by  the  said  Peay  for 
the  same  purpose,  and  the  application  of 
the  proceeds  of  both  in  discharge  of  so 
much  of  the  debt,  did  not  impair  or  affect 
the  right  of  the  said  Morrison  to  hold  the 
said  Peay  responsible  for  any  balance  of  the 
same  that  might  still  remain  unsatisfied. 

And  the  court  is  further  of  opinion,  that 
if  the  delay  on  the  part  of  the  trustee  in 
the  deed  of  trust  executed  by  Clarke,  to 
make  sale  of  the  property  thereby  conveyed, 
might  under  different  circumstances,  occa- 
sion a  forfeiture  of  the  right  of  Morrison  to 
hold  the  said  Peay  personally  responsible 
on  his  assignment,  yet  it  not  appearing 
that  said  delay  was  occasioned  by  the  active 
agency  of  the  said  Morrison,  nor  that  he 
can  be  regarded  as  assenting  to  it  in  any 
other  sense  than  might  be  justly  imputed 
to  Peay,  to  whom  the  right  to  hasten  the 
action  of  the  trustee  by  a  proper  proceeding 
for  that  purpose,  if  danger  were  apprehended 
from  delay,  was  equally  open  and  available ; 
and  it  further  not  apx>earing  that  the  value 
of  the  security  was  in  any  degree  affected 
or  dismissed  by  the  delay,  it  cannot  serve 
to  discharge  the  said  Peay  from  liability 
upon  his  assignment. 
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And  the  court  is  farther  of  opinion,  that 
whether   due   diligence    on    the  part  of  the 
said    Morrison    in    the    prosecution   of   his 
remedies  against   the   said  Clarkes  was  or 
was  not  consistent  with  the  delay  that  was 
suffered    to   take  place  before  the  sale  was 
made  under  the  trust   executed   by  the  said 
John  -M.    Clarke,    is   a   question    not    very 
material  to   be  decided   in  this  cause ;  be- 
cause the  court  is  of  opinion,  that  from  the 
answer  of  the  appellant   and   the    evidence 
in   the   case,  it  sufficiently  appears  that  on 
the  24th  of  February  1841,  when  the  princi- 
pal   of   the   bond  of  the  said  Clarkes 
157      became   due   and  payable  ^according 
to  its  terms,  both  the  said  Clarkes  had 
become   insolvent,    and   that  a  suit  against 
them  would  have  been  unavailing,  and  was 
therefore  unnecessary  to  establish  the  right 
of  the  said  Morrison  to  maintain  his  action 
against  the  said  Peay  upon  his  assignment 
of  the  said  bond.     And   as   it  respects  the 
interest    accruing   semiannually    upon    the 
principal  secured  by  the  said  bond,  anterior 
to  the  period  when  said  principal  itself  be- 
came due,  the  court   is  of  opinion  that  al- 
though by  the   terms   of   the  deed  of  trust 
executed  by  Clarke,  a  sale  of    the  property 
was  authorized  to  be  made  by  the  trustee  in 
default  of  payment  of  such  interest    as  the 
same  accrued  and  fell  due,  yet  from  the  cir- 
cumstances disclosed  in  the   cause,    it  does 
not  feel  authorized  to  say  that  such  a  sale 
of  the  property  for  interest  in  arrear  would 
have  been  a  judicious  and   expedient  meas- 
ure; still  less  that  it   was  a  necessary  one 
to  preserve  the  right  of   the   said  Morrison 
to  hold  the  said  Peay  personally  responsible 
upon  his  assignment   for  the    principal   of 
the  said  debt   or  any    part   thereof,  or  the 
interest    thereon    accruing   after    the   said 
principal  became  due  and  payable  according 
to  the  terms  of  the  said  bond. 

And  the  court  is  further  of  opinion,  that 
the  deed  from  the  said  Austin  Peay  to  ihe 
appellant  of  the  27th  of  January  1843,  was 
made  as  disclosed  by  the  evidence  in  the 
cause,  under  such  circumstances  of  fraud 
and  covin,  and  with  such  intent  to  hinder, 
delay  and  defraud  the  creditors  of  the  said 
Austin  Peay,  that  the  same  was,  and  was 
properly  held  to  be,  utterly  void  and  of  no 
effect  as  to  the  said  appellees  and  other 
creditors  of  the  said  Austin  Peay;  and 
should  not  have  been  suffered  to  stand  in 
their  way  in  the  prosecution  of  their  rem- 
edies for  the  recovery  of  their  respective 
debts. 

And  the  court  is  further  of  opinion,  that 
the  said  Austin  Peay  being  at  the 
158  time  of  the  institution  of  this  *suit 
no  inhabitant  of  this  commonwealth, 
but  a  citizen  of  a  foreign  state,  sufficient 
ground  was  shown  for  the  jurisdiction  of  the 
court  in  this  cause,  and  to  authorize  the 
appellees  to  assail  the  said  deed  from 
the  said  Austin  Peay  to  the  said  William  A. 
Peay  as  fraudulent,  notwithstanding  they 
had  prosecuted  no  previous  suit,  nor  re- 
covered a  judgment  against  the  said  Austin 
Peay  for  the   amount   claimed   by   them  to 


be  due  upon  his  assignment  of  the  bond  of 
the  said  Clarkes. 

The  court  is  therefore  of  opinion,  that 
there  is  no  error  in  the  said  decree,  and 
that  the  same  be  affirmed  with  costs  to  the 
appellees. 

Decree  affirmed. 


159 


*Cleland  v.  Watson.* 
Jaly  Term,  1858,  Lewlsbnrflr. 


Deed  of  Personalty— Construction  of    Cote  at  Bar.— M, 

the  father  of  D  the  wife  of  C,  executes  a  deed  by 
which  in  consideration  of  natural  love  and  affec- 
tion for  D,  and  for  the  further  consideration  of  one 
dollar  paid  to  him  by  D  and  C,  he  grants  to  D  for 
the  ase  of  herself  and  C,  and  their  Joint  heirs, 
certain  slaves.  To  have  and  to  hold  the  said  slaves 
to  D  and  C,  their  heirs,  &c.  And  he  warrants  the 
title  to  D  and  C  This  deed  is  duly  recorded.  The 
slaves  ffo  into  the  possession  of  C  and  his  wife, 
and  are  held  by  them  until  G  and  D  convey  some 
of  them  to  W:  but  there  is  no  privy  examination 
of  D.  C  dies  leaving  D  survivinsr  him,  who  sues 
W  for  the  slaves.  Hbl.d: 
I.  Same— 5amo—Same.t— The  deed  conveyed   to  D 

and  C  a  joint  estate  in  the  slaves. 
a.  Personalty— Joint  Estate  In  Husband  and  Wife 
—Right  of  Husband  to  DIapose  ot— The  joint  es- 
tate so  conveyed  to  D  and  C.  carried  with  it  the 
rlffht  in  the  husband  G  to  dispose  of  it  absolutely, 
after  the  same  had  been  reduced  into  possession; 
and  the  deed  to  W  was  an  exercise  of  the  mari- 
tal riflrht  of  the  husband  C  to  dispose  of  said 
slaves;  and  the  title  passed  by  the  deed  to  W. 

This  was  an  action  of  detinue  in  the  Cir- 
cuit court  of  Marion  county,  brought  by 
Dorothy  Cleland  against  James  D.  Watson, 
to  recover  a  number  of  slaves.  On  the 
trial  the  parties  agreed  the  facts,  and  sub- 
mitted the  case  to  the  court. 

By  deed  bearing  date  the  5th  of  May  1827, 
Morgan  Morgan  the  father  of  the  plaintiff, 
in  consideration  of  natural  love  and  afifec- 
tion  for  Dorothy  Cleland  the  wife  of  John 
Cleland,  as  well  as  for  the  further  considera- 
tion of  one  dollar  to  him  in  hand  paid  by  the 
said  Dorothy  and  John  Cleland,  granted  to 
Dorothy  Cleland,  for  the  use  of  herself  and 
her  husband  John  Cleland,  and  their  joint 
heirs  forever,  the  following  property,  viz: 
Mentioning  a  number  of  slaves  and  other 
personal  property.  To  have  and  to  hold 
the  said  slaves  and  other  property,  unto  his 
daughter  Dorothy  Cleland  aforesaid,  and 
her  husband  John  Cleland,  their  heirs, 
160  executors,  administrators  and  *as- 
signs.  And  the  said  Morgan  Morgan, 
for  himself,  his  executors  and  administra- 
tors, the  said  slaves  and  other  property  did 
warrant  and  defend  unto  the  said  Dorothy 
and  John,  their  heirs,  &c.  against  the 
claims  of  him  the  said  Morgan,  his  execu- 
tors and   administrators,    and   against    the 

*Por  monoirraphic  note  on  Husband  and  Wife,  see  end 


of 

tThe  principal  case  was  cited  in  Qraham  v.  Ora- 
ham.  10  W.  Va.  882;  Coatney  v.  Hopkins.  U  W.  Va. 
361. 
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claim  of  all  and  every  person  or  persons 
whatsoever.  This  deed  was  acknowledged 
by  Morgan  before  two  justices  on  the  day 
of  its  date,  and  was  admitted  to  record  in 
the  clerk's  office  of  the  County  court  of 
Monongalia,  in  which  county  the  parties 
then  lived. 

The  slaves  conveyed  by  the  foregoing 
deed  went  into  the  possession  of  Cleland 
and  wife,  and  remained  in  their  possession 
until  the  17th  of  February  1831,  when  by  a 
deed  of  that  date  Cleland  and  wife  conveyed 
them  to  James  D.  Watson.  Though  this 
deed  was  executed  by  Mrs.  Cleland  she  does 
not  appear  to  have  been  privily  examined. 
The  slaves  sued  for  are  either  slaves  men- 
tioned in  this  deed  or  their  descendants. 
Cleland  died  in  January  1849;  and  after  his 
death  this  action  was  instituted  by  Mrs. 
Cleland.  There  were  other  facts  agreed; 
but  they  are  not  important  upon  the  ques- 
tion decided  by  this  court. 

The  Circuit  court  rendered  a  judgment  in 
favor  of  the  defendant;  and  thereupon  the 
plaintiff  applied  to  this  court  for  a  super- 
sedeas, which  was  allowed. 

Price,  for  the  appellant,  made  the  fol- 
lowing points  : 

1st.  That  the  deed  from  Morgan  having 
been  recorded,  was  notice  of  its  contents 
to  Watson ;  and  his  requiring  Mrs.  Cleland 
to  join  in  the  deed  to  him  shows  that  he 
had  actual  notice.  That  Watson  therefore 
stood  in  the  same  condition  as  Cleland  or 
his  representatives  would  have  stood.  He 
referred  to  Sugden  on  Vend.  723,  notes 
C  and  2. 

2d.  That  the  purpose  and  object  of  the 
deed  was  to  give  to  Mrs.  Cleland  a  separate 
interest  in  the  slaves,  free  from  the  marital 
rights  of  the  husband.  And  if 
161  *the  husband  had  any  title,  it  was  as 
a  mere  trustee;  and  such  title  was 
not  to  be  set  up  against  the  cestuis  que 
trust.  Robinson  v.  Brock,  1  Hen.  &  Munf. 
212;  Smith  v.  Smith,  6  Munf.  581;  Goodtitle 
ex  dem.  Hart  v.  Knot,  1  Cowp.  R.  43 ;  Scott 
V.  Gibbons,  5  Munf.  86. 

3d.  That  where  there  is  the  intention  of 
the  donor  to  give  a  separate  estate  to  the 
wife,  the  marital  rights  of  the  husband  will 
not  be  allowed  to  defeat  it.  Smith  v.  Smith, 
6  Munf.  585 ;  Lewis  v.  Adams,  6  I#eigh  320. 

4th.  That  the  bill  of  sale  from  Cleland 
and  wife  to  Watson  was  void  as  to  her;  a 
feme  covert  having  the  powers  of  a  feme 
sole  only  so  far  as  the  power  is  given  her 
by  deed  or  will.  Blanton  v.  Taylor,  Gilm. 
209;  2  Tuck.  Bl.  444,  note  21 ;  El  win  v. 
Williams,  13  Simon's  R.  309;  Ashby  v. 
Ashby,  28  Bng.  Ch.  R.  549;  Methodist 
Church  V.  Jaques,  3  John.  Ch.  R.  77. 

5th.  That  the  right  of  action  survived  to 
the  wife.  Brown  on  Actions,  176,  20  Law 
Libr. ;  Crossman  v.  Reade,  Croke  Eliz.  114; 
Comyn's  Dig.  title  Baron  &  Feme,  218;  May 
V.  Boisseau,  12  Leigh  512;  Phillish  v. 
Pluckwell,  2  Maul.  &  Sel,  393;  2  Tuck. 
Com.  213. 

Fry,  for  the  appellee,  insisted : 

1st.  That    the    legal    effect    of   the   deed 


from  Morgan  to  Cleland  and  wife  was  to 
vest  the  property  in  them  jointly.  That  in 
the  premises  of  the  deed  the  consideration 
was  stated  to  move  from  the  husband  as 
well  as  the  wife ;  and  so  the  use  was  to  him 
as  well  as  to  her.  That  there  was  no  differ- 
ence between  the  grant  of  the  use  of  a  thing 
and  a  grant  of  the  thing  itself.  Coke  Litt. 
4  b ;  Parker  v.  Plummer,  Croke  £^liz.  190 ; 
Tothill  V.  Pitt,  1  Madd.  264,  273.  That  this 
is  especially  so  as  to  chattels ;  and  that  the 
grant  of  the  use  to  the  husband  and  wife 
and  their  joint  heirs,  is  an  absolute  estate. 
Haskins  v.  Coalter,  2  Porter's  R-  471 ;  Deane 
V.  Hansford,  9  Leigh  253 ;  (Joodwin  v.  Tay- 
lor, 4   Call   305;  2   Black.  Com.    113; 

162  Coke   Litt.    20;    Tothill    ♦v.    Pitt,    1 
Madd.  R.  264,  275 ;  Fearne  Cont.  Rem. 

463,  465;  Earl  of  Chatham  v.  Tothill,  7 
Bro.  Par.  Cas.  453.  So  in  the  habendum 
of  the  deed,  it  is  to  the  wife  and  her  hus- 
band and  their  heirs,  &c. :  and  the  habendumi 
may  vary  the  premises,  2  Black.  Com.  29S ; 
Coke  Litt.  7  a,  21  a,  notes  1  and  2;  183  a, 
li83  b;  Wheadon  v.  Sugg,  Croke  Jac.  372; 
Brooks  V.  Brooks,  Id.  434;  Samme's  Case, 
13  Coke  R.  54,  466 :  and  the  warranty  is  to 
the  husband  and  wife. 

2d.  The  grant  carried  the  estate  to  the 
husband  and  wife,  and  vested  the  jus  disr 
ponendi  in  the  husband.  This  is  clearly  so 
if  given  to  the  wife  alone,  and  when  he 
takes  it  into  possession  it  is  his;  and  it 
cannot  be  otherwise  when  given  to  both. 
In  a  grant  of  chattels  to  husband  and  wife, 
they  pass  to  husband's  executor,  and  do  not 
survive  to  the  wife.  3  Bac.  Abr.  674;  43 
Edward  3,  10 ;  iRolle's  Abr.  349.  Husband 
jointly  possessed  of  a  leasehold  interest  or 
other  personal  thing  may  dispose  of  it  in 
his  life  time  without  the  consent  of  his 
wife.  RoUe's  Abr.  343;  5  Bouvier's  Bac. 
Abr.  244 ;  3  Wilson's  Bac.  Abr.  674.  And 
on  similar  questions,  see  Grute  v.  Locroft, 
Croke  Eliz.  287;  Sym's  Case,  Id.  33;  Siter, 
Price  &  Co.  v.   McClanachan,   2  Gratt.  280. 

3d.  If  a  separate  estate  was  conveyed  to 
the  wife,  she  had  the  power  of  a  feme  sol^ 
over  it;  and  by  joining  in  the  deed  to 
Watson  she  parted  with  her  interest  in  the 
property.  West  v.  West,  3  Rand.  373 ;  Viz- 
onneau  v.  Pegram,  2  Leigh  183;  Fitti place 
V.  Gorges,  1  Ves.  jr.  R.  46;  S.  C.  3  Bro. 
Ch.  Cas.  8;  Wagstaff  v.  Smith,  9  Ves.  R. 
520 ;  Sturges  v.  Corp,  13  Id.  190 ;  Major  v. 
Lansley,  13  Cond.  Eng.  Ch.  R.  73;  Jaqnes 
V.  Methodist  Episcopal  Church,  17  John.  R. 
548;    Long  v.  White,  5  J.  J.  Marsh.  R.  226, 

ALLEN,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is    of  opinion,  that    according 
to  the  legal  effect  and   true  construc- 

163  tion  of  the  deed  of  Morgan  *Morgan, 
dated  the  5th  May  1827,  a  joint  estate 

was  conveyed  to  John  Cleland  and  Dorothy 
his  wife.  There  is  nothing  on  the  face  of 
the  deed  to  show  that  the  husband  was  not 
the  object  of  the  grantor's  bounty,  as  well 
as  the  wife.  The  property  is  granted  to 
his  use  as  well  as  to  hers;  and  by  the 
habendum  the  said   Dorothy   and  her   hus- 
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iKind  were  to  hold  the  property  to  them, 
their  heirs,  executors,  administrators  and 
assigns  forever ;  and  the  warranty  of  title 
fras  to  the  said  Dorothy  and  her  husband, 
their  heirs,  executors  and  assigns;  thus 
showing  an  intention  by  the  premises,  the 
habendum  and  warranty,  to  vest  in  both  a 
joint  benefit,  to  be  held  by  a  joint  title, 
secured  by  a  warranty  to  both  jointly. 

The  court  is  further  of  opinion,  that  the 
joint  estate  so  conveyed  to  the  wife  and 
her  husband,  carried  with  it  the  right  in 
the  husband  to  dispose  of  it  absolutely  after 
the  same  had  been  reduced  into  his  posses- 
sion ;  and  it  appearing  from  the  facts  agreed 
that  the  slaves  named  in  the  deed  from 
Morgan  Morgan  to  said  Cleland  and  wife, 
passed  into  the  possession  of  said  Cleland 
and  wife,  according  to  said  deed  of  the  5th 
liay  1827,  where  they  remained  until  the 
execution  of  the  deed  from  Cleland  and  wife 
to  the  defendant  in  error,  when  those  named 
in  the  deed  to  the  defendant  in  error  of 
the  17th  February  1831,  passed  into  his  pos- 
session according  to  the  deed  to  him. 

The  court  is  of  opinion,  that  the  convey- 
ance of  the  17th  February  1831  was  an  exer- 
cise of  the  marital  right  of  the  said  John 
Cleland  to  dispose  of  said  slaves ;  and  the 
title  thereto  for  the  interest  conveyed  by 
said  last  mentioned  deed,  passed  to  and 
vested  in  the  defendant  in  error. 

The  court  is  therefore  of  opinion,  that 
there  is  no  error  in  said  judgment,  and  the 
same  is  affirmed,  with  thirty  dollars  dam- 
ages and  costs. 

Judgment  affirmed. 


HUSBAND  AND  WIPB. 

L  Disabilities  Arising  from  Coverture. 

A.  To  Contract  Generally. 
1.  At  Common  Law. 

1  By  SUtnte. 

a.  In  West  Virginia. 

b.  In  Virfflnia. 

a  To  Convey  Realty. 

1.  At  Common  Law. 

1  By  Sutute. 

t.  Effect  of  Warranty. 

4.  Easement  in  Separate  Estate. 

&  Effect  of   Wife's  Joining  in  Conveyance  of 
Hnsband's  Lands. 

&  Executory  Contract  to  Convey, 
a.  Generally, 
h.  Specific  Performance. 
C  To  Convey  Personalty. 
D.  To  Execute  a  Power  of  Attorney. 
£.  To  Make  a  WilL 
F.  To  Be  Estopped. 
6.  To  ElecL 

a  Riirhts,  Duties  and  Liabilities  Inter  Se. 
A  Personal  Rights. 
1.  Of  Husband. 
1  Of  Wife. 

B.  Property  Risrhts. 
1.  Of  Husband.' 

a.  In  Wife's  Real  EsUte. 

b.  In  Wife's  Chattels  Real. 

c.  In  Wife's  Personalty. 


(1)  In  possession. 

(2)  In  Action. 

d.  In  EarnlDffS  of  Wife. 

e.  In  Wife's  Expectant  Intereste. 

f.  Effect  of  Divorce. 
2.  Of  Wife. 

a.  In  Husband's  Realty. 

b.  In  Husband's  Personalty. 

c.  Wife's  Equity. 

C.  Fraud  on  Marital  RiiTlite. 

D.  Joint  Ownership  of  Property. 

1.  Realty. 

2.  Personalty. 

E.  Transactions  between  Husband  and  Wife. 

1.  Contracts  and  Conveyances. 

2.  Gifts. 

8.  Husband  as  Agent  of  Wife. 

III.  Marriage  Settlements. 

A.  Antenuptial. 

1.  As  Bar  to  Mariul  Risrhts. 

2.  Marriage  Articles. 

8.  Parol  Marriage  Settlements. 

4.  Parties. 

b.  Consideration. 

6.  Instrument. 

7.  Recordation. 

8.  Construction. 

0.  Reformation.  ^ 

B.  Postnuptial. 

IV.  Equitable  Separate  Estate. 

A.  Creation. 

1.  Words  Necessary. 

8.  Of  What  It  May  Consist 

8.  Xo  Marriage  Need  Be  Contemplated. 

4.  Trustees. 

B.  Power  of  Disposition. 

t.  Personalty,  and  Rents  and  Profits  of  Realty. 

2.  Corpus  of  Realty. 

a.  Generally. 

b.  Power  to  Devise. 

c  Conyeyance  in  Statutory  Method. 

d.  By  Authority'  of  Instrument  Creating  the 

Estate. 

C.  Power  to  Charge. 

1.  Generally. 

2.  Intention  to  Charge. 

8.  General  Characteristics  of  Married  Women's 
Engagements. 

4.  Operation  of  Engagements. 

5.  Personal  Liability. 

6.  Jurisdiction  of  Equity. 

a.  Generally. 

b.  Parties. 

c.  Extent  of  Liability. 

d.  Effect  of  Subsequent  Dlscoverture. 

e.  Necessary  Allegations  of  Bill. 

7.  Statute  of  Limitations. 

D.  Restraints  on  Alienation. 

E.  Husband's  Marital  Rights. 

F.  Effect  of  Statute. 

V.  Statutory  Separate  Estate. 

A.  Married  Woman's  Act  in  Virginia. 

B.  What  Constitutes  Such  Estate. 

C.  Trustees. 

D.  Power  of  Disposition. 

1.  Generally. 

2.  Presumptionof  Gift  to  Husband. 

E.  Power  to  Charge. 

F.  Intention  to  Charge. 
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Virginia  Reports,  Annotatbd. 


0.  Remedy. 

1.  In  West  Virginia. 

2.  In  Virginia. 

S.  After- Acquired  Separate  Estate. 

4.  The  Declaration. 

5.  Law  GtoyemlnfiT  the  Remedy. 
H.  Husband*8  MariUl  Riffhts. 

VI.  Rlffhts  and  Liabilities  as  to  Third  Persons. 
Liability  of  Husband. 

1.  On  Wife's  Antenuptial  Contracts. 

2.  On  Wife's  Postnuptial  Contracts. 

5.  Effect  of  Antenuptial  Settlement. 

Vn.  Criminal  LlablUty. 

VIII.  Pleading  and  Practice. 

A.  Suits  between  Husband  and  Wife. 

1.  At  Common  Law. 

2.  By  Sutute  In  West  Virginia. 
8.  By  Statute  In  Virginia. 

B.  Suits  by  Husband  and  Wife. 

1.  Generally. 

2.  The  Declaration. 
8.  The  Plea. 

4.  Parties. 

a.  Wife's  Antenuptial  Choses  In  Action. 

b.  Wife's  Postnuptial  Choses  In  Action. 

c.  Promises  to  Husband  and  Wife  Jointly. 

d.  Torte  against  Wife. 

e.  Concerning  Wife's  Realty. 

f.  Concerning  Wife's  Personal  Chattels. 

g.  Concerning  Wife's  Separate  Property. 

1.  In  West  Virginia. 

2.  In  Virginia, 
h.  In  Equity. 

6.  Effect  of  Death. 

a.  Death  of  Husband. 

b.  Death  of  Wife. 

8.  Saving  in  Favor  of  Married  Women. 
G.  Suits  against  Husband  and  Wife. 

1.  Parties. 

2.  Plea. 

8.  Judgment 

4.  Effect  of  Decrees  against  Married  Women. 

D.  Competency  as  Witnesses. 

1.  When  Incompetent. 

2.  When  Competent. 
8.  Statutory  Changes. 
4.  In  Criminal  Cases. 

E.  Multifariousness  of  Bill. 

I.  DISABILITIES  ARISING  PROM  COVBRTURB. 

A.  TO  CONTRACT  GENERALLY. 

1.  At  Common  Law.— At  common  law  the  contract 
of  a  married  woman  is  regarded.  In  a  court  of  law. 
as  invalid  and  null  against  her,  whether  made 
while  living  separate  and  apart  from  her  husband, 
or  while  she  was  living  with  him.  Peck  v.  Marling, 
22  W.  Va.  708.  » 

Void  Not  Voidable.— Unlike  an  infant's  contract 
which  is  voidable  only,  the  contract  of  a  married 
woman  Is  void  ab  initio.  Crockett  v.  Dorlot.  86  Va. 
240.  3  S.  £.  Rep.  128;  Ogle  v.  Adams,  18  W.  Va.  218. 

flay  Be  Beneficiary  with  Consent  of  Her  Husband.— 
But  with  the  consent  of  her  husband  she  may  be- 
come the  grantee  In  a  deed,  the  obligee  in  a  bond  or 
the  payee  of  a  note,  by  contract  with  a  third  person, 
and  upon  the  survivorship  of  the  wife  they  will 
vest  In  her.  Dictum  in  Roseberry  v.  Roseberry,  27 
W.  Va.  768. 

Presumption  as  to  Existence  of  Disability  When  Con- 
tract Was  riade.— Where  a  married  woman  consti- 
tutes a  company,  in  the  absence  of  any  proof  that 


she  did  business  under  that  name  at  any  time  when 
she  was  not  married,  the  necessary  conclusion  is 
that  the  contract  was  made  during  coverture. 
White  V.  Manufacturing  Co..  29  W.  Va.  38S.  1  S.  S. 
Rep.  572. 

Power  to  Bag«getaTrade.~A  married  woman  may 
engage  In  trade  on  her  separate  account,  and  enter 
Into  partnership  for  that  purpose,  by  the  consent 
of  her  husband;  and  she  will  be  entitled  to  the 
profits  of  the  trade  against  her  husband,  even 
though  his  agreement  be  merely  voluntary;  and 
against  his  creditors,  at  least  to  some  extent,  if 
the  agreement  be  founded  on  valuable  considera- 
tion paid  by,  or  for.  the  wife.  Penn  v.  Whitehead, 
17Oratt.608. 

Where  a  wife,  being  without  any  adequate  means 
of  support  for  herself  and  family,  and  her  hnaband 
being  Insolvent,  with  his  consent  and  for  tlie  por- 
pose  of  obtaining  a  support,  engages  In  a  mercantile 
business  for  her  separate  use,  by  the  aid  of  her 
friends  In  loaning  her  money  or  selling  her  goods 
on  the  credit  of  the  business,  her  stock  in  trade 
will  be  liable  for  the  payment  of  her  debts  thus 
contracted,  and  so  liable,  preferably  to  the  proper 
debts  of  her  husband:  even  though  the  necessary 
labor  and  skill  employed  In  conducting  the  business 
was  furnished  by  him  and  his  minor  sons.  Penn  v. 
Whitehead,  17  Gratt.  808. 

Where  she  furnishes  all  or  a  portion  of  the  labor, 
or  a  portion  of  the  capital  or  credit,  used  in  carry- 
ing on  the  business,  the  wife  will  be  entitled,  even 
as  against  his  creditors,  to  such  portion  of  the  prof- 
Its  as  will  compensate  her  for  what  she  may  have 
contributed  to  the  business  either  in  the  shape  of 
capital  or  credit:  at  least  provided  there  can  be  an 
apportionment  of  the  profits  according  to  the  re- 
spective contributions  of  the  parties.  It  may  be 
Impossible  In  some  cases  to  make  a  complete  ap- 
portionment But  to  the  extent  to  which  a  Just 
apportionment  can  be  made,  It  will  be  made  by  a 
court  of  equity.    Penn  v.  Whitehead,  17  GratL  508. 

The  expenses  of  the  support  of  the  husband  and 
his  wife  and  family  are  a  part  of  the  necessary  ex- 
penses of  the  business,  without  which  there  could 
be  no  profits.    Penn  v.  Whitehead.  170ratt.  608. 

The  husband's  voluntary  agreement  that  his  wife 
may  carry  on  a  trade  for  her  separate  use,  though 
good  against  him.  Is  fraudulent  and  void  as  to  his 
creditors,  at  least  to  the  extent  of  subjecting  the 
profits  of  the  trade  to  liability  for  their  claims:  and 
that,  too,  though  the  trade  be  carried  on  by  the 
skill  and  labor  of  the  wife,  as,  for  Instance,  the  trade 
and  business  of  a  milliner.  Penn  v.  Whitehead,  17 
Gratt  627. 

exception.  Where  Husband  Has  Ab|ared  the  Co»> 
nonwealtb.— At  common  law,  a  married  woman, 
whose  husband  has  deserted  her  and  resides  with- 
out the  state  with  no  Intention  of  returning,  is  al- 
lowed to  manage  and  dispose  of  her  property  as  if 
she  were  a  feme  sole,  and  the  statutory  provisions 
in  no  wise  affect  this  right  Buford  v.  Adair,  48  W. 
Va.  211,  27  S.  £.  Rep.  200. 

Mere  Separation  Not  Sufficient,— Although  a  wife  is 
living  apart  from  her  husband  by  consent  she  re- 
mains subject  to  the  disability  of  coverture,  and  can 
contract  no  debt  for  which  she  can  be  personally 
liable,  either  at  law  or  In  equity.  There  can  be  no 
personal  Judgment  or  decree  against  heron  such 
debt    Harshberger  v.  Alger.  31  Gratt  68. 

Requisites  of  Such  a  Replication.- Where  a  defend- 
ant pleads  coverture  at  the  time  of  the  execution  of 
a  bond  to  an  action  on  the  bond,  a  replication  that 


464 


NoTB  ON  Husband  and  Wipb. 


10  GRATT. 


the  defendants  husband  "'had  abjured  the  common- 
wealth and  was  not  then,  or  now,  a  citizen  thereof," 
on  general  demurrer,  is  bad;  Grsbn,  J.,  saying:  "If 
It  was  intended  to  rely  upon  the  common-law 
abjuration  o^  the  realm;  that  never  existed  here, 
or.  if  it  did,  it  could  only  be  proved  by  a  record 
taken  by  a  coroner,  and  by  him  certified  to  the 
proper  conrt:  and  the  plea  should  have  been  verified 
by  the  record,  instead  of  concluding  to  the  country. 
If  it  was  intended  to  rely  upon  the  expatriation  of 
the  husband  nnder  our  statute,  it  should  have  been 
ftbown  how  he  expatriated  himself,  by  a  recorded 
declaration  by  deed,  or  in  open  court  and  that  he 
had  departed  from  the  commonwealth :  and  even 
that  would  not  have  been  sufficient,  without  the 
further  allegation,  that  he  resided  abroad  at  the 
time  of  the  execution  of  the  bond  by  his  wife." 
Branch  v.  Bowman.  8  Leigh  170. 

1  By  Statute. 

a.  /»  West  Vtrginia. 

The  Oaneral  DUsMllty  Not  Removed  by  Code  of  i868. 
-In  West  Virginia,  the  general  disability  of  a  mar- 
ried woman  living  with  her  husband  to  incur,  by 
contract,  a  personal  obligation  on  which  she  could  be 
sued  at  laic,  was  not  removed  by  ch.  66.  Ck>de  W.  Va. 
I80B,  and  therefore,  she  might  rely  on  her  plea  of 
coverture  as  a  bar  to  any  action  on  a  contract  made 
by  her  while  married;  and  If  there  were  any  excep- 
tion to  her  disability  to  incur  such  personal  respon- 
sibility, the  plaintiff,  by  replication,  should  bring  it 
to  the  attention  of  the  court.  Stockton  v.  Farley,  10 
W.  Va.  171;  Pickens  v.  Kniseley.  36  W.  Va.  794,  16  S. 
E.  Bep.  997;  Carey  v.  Burruss,  20  W.  Va.  671. 

A  married  woman  living  with  her  husband  is  in 
all  cases  utterly  incapable  of  making  any  contract 
which  a  court  of  law  would  regard  as  binding  upon 
her.   Peck  v.  Marling.  22  W.  Va.  708. 

Contract  of  Partnership  Void.— A  married  woman, 
while  living  with  her  husband,  cannot  form  a  valid 
partnership  with  a  third  person,  which  a  court  of 
law  would  recognize,  and  though  she  went  through 
the  form  of  entering  into  such  a  partnership  she 
could  not  be  sued  for  a  debt  of  the  partnership  in  a 
court  of  law,  for  In  the  view  of  such  a  court  she 
would  not  be  a  member  of  the  partnership  and 
never  was  such  a  member;  the  court  saying: 
"'The  legislature  does  not  appear  to  have  intended 
that  she  should  have  the  power  to  engage  In  trade 
except  so  far  as  may  be  necessary  to  manage  the 
property  she  may  own."  Carey  v.  Burruss,  20  W. 
Va.  571, 43  Am.  Rep.  790. 

A  partnership  between  a  married  woman,  living 
with  her  husband,  and  another  person  is  void. 
She  cannot  be  sued  at  law  on  such  a  contract  of 
partnership;  but  the  other  member  of  the  firm  may 
be  made  liable  therefor,  and  judgment  given 
against  him  alone.  Rlngold  v.  Suiter,  36  W.  Va.  186, 
IS  S.  E.  Rep.  46. 

If  the  person  with  whom  she  formed  the  called 
partnership,  was  sued  for  such  debt,  and  he  pleaded 
In  abatement,  that  she  was  a  partner  and  should 
have  been  sued  with  him,  the  plaintiff  might  reply 
that  she  was  a  married  woman,  which  would  be  a 
good  replication  to  such  a  plea,  or  if  he  chose  he 
might  traverse  the  plea,  and  if,  on  the  trial  of  the 
Issue  on  the  plea  in  abatement,  it  be  proved  that 
she  was,  when  the  partnership  was  formed,  a  mar- 
ried woman  living  with  her  husband,  the  jury 
ought  to  find  their  verdict  for  the  plaintiff.  Carey 
V.  Burruss,  20  W.  Va.  571,  43  Am.  Rep.  790. 

Except  Where  She  Is  Living  ''Separate  and  Apart" 
iroai  Her  Hiuiwiid  -But  sec.  13,  ch.  66,  Code  W.  Va. 


1868,  authorising  a  married  woman  living  apart 
from  her  husband  to  carry  on  any  trade  or  business 
and  securing  the  profits  to  herself,  impliedly  re- 
moves from  them,  under  such  circumstances,  the 
common-law  disability  of  making  binding  contracts, 
and  this  provision  should  be  construed  liberally, 
and  should  be  held  to  remove  from  them  the  com- 
mon-law incapacity  generally,  and  should  not  be 
confined  to  a  removal  of  such  disability  only  when 
they  are  actually  engaged  in  trade  or  business,  and 
should  not  be  confined  to  contracts  in  carrying  on 
such  business.    Peck  v.  Marling.  22  W.  Va.  706. 

This  was  held  in  accordance  with  a  suggestion  in 
Carey  v.  Burruss,  20  W.  Va.  671,  and  Stockton  v. 
Farley.  10  W.  Va.  171,  that  this  was  the  proper  con- 
struction of  the  above  section.  Hence,  to  a  plea  of 
coverture,  a  replication  that  the  defendant,  at  the 
time  of  making  said  promises,  was  living  separate 
and  apart  from  her  husband,  is  good.  But  a  repli- 
cation that  merely  states  that  "all  the  time  the 
plaintiff  was  performing  the  services  for  her.  she 
was  living  separate  and  apart  from  her  husband, 
was  at  first,  held  insufficient,  as  she  may  have  been 
living  with  her  husband  when  she  made  the  promise 
sued  on;  but  on  a  rehearing  it  was  held  that  such 
an  allegation  was  sufficient,  as  the  promise  sued  on 
is  an  implied  promise  and  an  implied  promise  is 
considered  to  arise  at  the  time  the  services  are  ren- 
dered, hence  an  allegation  that  the  services  were 
rendered  while  she  was  living  separate  and  apart 
from  her  husband  is  equivalent  to  an  allegation 
that  the  promise  was  made  while  she  was  living  sep- 
arate and  apart  from  her  husband.  Peck  v.  Marl- 
ing, 22  W.  Va.  706. 

Since,  where  a  divorce  is  obtained  for  cruelty  or 
reasonable  apprehension  of  bodily  hurt,  the  hus- 
band Is  primarily  liable  for  attorneys*  fees,  the  wife 
is  not  liable  unless  she  gives  a  voritten  guarantee. 
But  where  the  divorce  is  obtained  for  any  other 
cause,  the  wife  living  separate  and  apart  from  her 
husband,  is  liable,  on  her  express  contract  if  she 
made  one,  otherwise  on  the  implied  contract.  Peck 
V.  Marling.  22  W.  Va.  706. 

By  statute,  sec.  13,  cb.  66,  Code  of  W.  Va.  1868,  a 
married  woman  living  separate  and  apart  from  her 
husband  may  contract  and  be  sued,  and  a  valid 
judgment  may  be  rendered  against  her  upon  her 
contract  in  a  court  of  law.  Peck  v.  Marling.  22  W. 
Va.  708;  White  v.  Manufacturing  Co.,  29  W.  Va.  886, 
1  S.  E.  Rep.  672;  Pickens  v.  Kniseley,  86  W.  Va.  794, 
16  S.  E.  Rep.  997. 

Burden  of  Proof  Is  on  Plaintiff.— When  it  is  pleaded 
or  shown  that  the  defendant  is  a  married  woman, 
the  burden  is  cast  upon  the  plaintiff  to  establish  the 
fact  that  she  is  living  separate  from  her  husband. 
The  presumption  is  that  all  married  women  live 
with  their  husbands,  and  the  fact  that  some  do  not, 
is  an  exception:  therefore  he  who  claims  the  benefit 
of  the  exception  must  show  it  White  v.  Foote 
Lumber  ft  Manfg.  Co.,  29  W.  Va.  386,  1  S.  £.  Rep.  872. 

Wives  Owning  Separate  Estate.— Section  13.  ch.  66, 
Code  1887,  sec.  14  of  the  Code  1899,  providing  that  any 
married  woman  living  separate  and  apart  from  her 
husband,  may  carry  on  any  trade  or  business, 
relates  not  to  wives,  living  with  their  husbands, 
employing  their  separate  estate  in  business,  but 
only  to  those  living  separate  and  apart  from  their 
husbands.  That  section  docs  not  prohibit  wives 
living  with  their  husbands  and  otming  teparate 
estate  from  engaging  with  it  in  business.  Trapnell 
V.  Conklyn.  87  W.  Va.  242, 16  S.  E.  Rep.  670. 

3he  May  Engage  In  Trade  as  to  Her  Separate  Estate. 
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—Under  sec.  8,  ch.  66,  Code  W.  Va.  1868,  a  married 
woman  may  enfiraiBre  In  business  for  the  purpose  of 
preservlnff  and  increasing  ber  separate  property, 
altbouffb  livinff  witb  husband  and  by  trade  or  sale 
cbanffe  the  character  of  her  personal  property 
without  impairing  her  title  to  the  after-acquired 
property.  Miller  v.  Peck,  18  W.  Va.  75;  Robinson  v. 
Nelll.  84  W.  Va.  128, 11  S.  E.  Rep.  000. 

flechanlc's  Lleo  May  Be  Created  on  the  Rents  uid 
Profits  of  Her  SefNirate  Realty.— By  a  contract  with 
a  mechanic  to  build  a  house  on  her  separate  real 
estate,  or  by  a  contract  with  any  one  to  furnish 
material  for  such  abuildlnff,  a  married  woman  may 
create  a  lien  under  the  West  Virginia  law,  which 
will  render  the  rents  and  profits  of  the  buildinar  so 
erected,  so  lonff  as  the  marriace  continues,  liable  to 
the  payment  of  said  lien  in  preference  to  any  lien, 
which  she  and  her  husband  can  subsequently  create 
by  unitinff  in  a  deed.  But  such  lien  can  only  be 
enforced,  as  other  debts  of  a  married  woman  are 
enforced,  by  rentlnff  out  the  property  from  year  to 
year  during  the  continuance  of  the  marriage.  C. 
L.  &  M.  Co.  V.  Brockmyer,  18  W.  Va.  586. 

Effect  of  Act  1893,  ch.  3.— Bramnon,  J.,  in  William- 
son V.  Cllne,  40  W.  Va.  104,  20  S.  E.  Rep.  017,  was  of 
opinion,  thouffh  he  said  it  was  unnecessary  to  the 
decision  of  the  case,  that  sec.  15,  ch.  66,  Code  W.  Va. 
1800,  was  not  intended  to  enlarare  the  capacity  of  a 
married  woman  to  contract,  but  to  extend  the 
remedy  affainst  her  upon  the  contracts  which  she 
was  already  competent  to  make. 

b.  In  Viralnia. 

Act  of  April  4, 1877. 

May  Only  Contract  In  Relation  to  Her  Separate 
Estate,  When  Hushand  Most  Join.— Even  under  the 
••Married  Woman's  Act,"  April  4,  1877,  Acts  1870-7,  p. 
883,  a  married  woman,  as  to  the  separate  estate 
created  by  that  act,  is  only  empowered  to  contract 
in  relation  thereto^  or  for  the  divfoeal  thereof,  and  to 
sue  and  be  sued  as  a  feme  aole,  provided  her  husband 
Join  in  the  contract,  except  as  to  property  acquired 
as  a  sole  trader.  If  a  married  woman  contract 
without  joining  her  husband  with  reference  to 
property  not  acquired  as  a  sole  trader,  her  contract 
is  void.  Crockett  v.  Doriot,  86  Va.  240,  8  S.  E.  Rep. 
188. 

Still  Not  Personally  Bound.— No  power  is  given  her 
to  contract  generally ;  she  is  still  unable  to  bind  her- 
self personally.  It  is  only  in  consequence  of  the 
existence  of  the  separate  estate,  that  the  statute 
authorizes  her  to  contract  The  enforcement  of  the 
contract  is  in  the  nature  of  a  proceedinff  in  rem. 
Her  personal  contract  is  a  nullity.  Crockett  v. 
Doriot,  85  Va.  240,  8  S.  E.  Rep.  128. 

Under  Code  1887— SecUon  3888  of  the  Code  of  Vir- 
ginia, does  not  confer  upon  a  married  woman  the 
power  to  contract  iBrenerally :  it  limits  such  power  to 
those  who  have  separate  estates.  And  the  declara- 
tion must  show  this,  else  it  will  be  demurrable. 
Hirth  V.  Hirth,  08  Va.  121,  84  S.  E.  Rep.  064. 

B.  TO  CONVEY  REALTY. 

1.  At  Common  Law.— At  common  law  a  married 
woman  could  not  convey.  Hairston  v.  Randolphs,  12 
Leigh  445. 

2.  By  Statute. 
a.  Generally. 

Statute  Must  Be  Substantially  Compiled  with.— The 
statute  points  out  a  mode  by  which  she  may  make  a 
valid  conveyance.  It  Is  an  innovation  on  the  com- 
mon law  and  Its  terms  must  be  substantially 
omplied  with.    Hairston  v.  Randolphs,  12  Leigh  445. 


Privy    Examination    of   WMe   Neoesaary.— A   feme 

covert  cannot  pass  her  leffal  title  withoat  a  deed 
accompanied  by  a  privy  examination,  to  evince  that 
she  does  not  do  it  under  her  husband^s  influence. 
Counts  V.  Geiffer,  1  Call  lOa 

A  court  of  equity  will  require  some  eqtiiyalent 
testimony  of  her  freedom  of  mind  in  parting-  with 
her  equitable  title;  an  affidavit  made  in  ber  hus- 
band's presence  is  not  sufficient.  Countz  v.  Geirer. 
1  Call  100. 

h.  Belief  in  EouUy. 

Defective  Execution  Not  Carabie.— No  defective 
execution  can  be  set  up,  cured  or  affected  by  a  court 
of  equity.  Wynn  v.  Louthan.  86  Va.  046.  11  S.  E.  Rep. 
878. 

See  monographic  note  on  "Acknowledgrments" 
appended  to  Taliaferro  v.  Pryor,  12  Oratt.  877. 

It  May  Constitute  an  Equitable  Uen  In  Cooaectlsa 
with  a  Former  Deed.— But  where  a  tract  of  land  is 
conveyed  to  two  married  women,  and,  to  secare  the 
residue  of  the  purchase  money  to  the  vendor,  the 
married  women  at  the  same  time,  together  with 
their  tusbands  make  a  deed  of  trust  to  a  trostee. 
the  acknowledjBrment  of  which  Ls  wholly  insnfflcienL 
although  such  trust  deed  conveys  no  title  from  the 
married  women  to  the  trustee,  yet  the  two  deedii 
must  be  taken  together,  and  an  equitable  lien  is 
thereby  created  in  favor  of  the  vendor,  which  can 
only  be  enforced  in  a  court  of  equity.  Schmertz  v. 
Hammond  (W.  Va.).  35  S.  E.  Rep.  045. 

c.  Defective  Execution  or  Aekfkotpledomeni. 

RIffhts  of  Orantee.— The  deed  from  a  husband  and 
wife,  defectively  acknowledged  as  to  the  wife,  is 
absolutely  void  as  to  her  and  incapable  of  paasinff 
even  the  shadow  of  a  title,  leffal  or  equitable  to  tbe 
ffrantee:  hence,  a  subsequent  conveyance  by  her, 
will  carry  a  good  title  and  such  purchaser  will  not  be 
a  trustee  for  the  purchaser  under  the  defective  deed, 
thouffh  he  took  with  notice  of  the  prior  conveyance. 
Nor  can  he  charge  the  purchase  price  on  the  land  In 
the  hands  of  the  second  purchaser;  his  claim  is 
merely  a  personal  one  against  the  husband.  Central 
Land  Co.  v.  Laidley,  32  W.  Va  184.  0  S.  E.  Rep.  61 : 
Harvey  v.  Pecks,  1  Munf.  518. 

No  Estoppel  Arises  from  Receipt  of  Purchase  Jlooey. 
—Even  where  the  married  woman  receives  and"  en- 
Joys  the  consideration,  she  will  not  be  estopped  to 
deny  the  validity  of  the  conveyance,  hence  neither 
will  a  subsequent  purchaser  from  her  of  the  same 
property,  though  with  notice  of  the  prior  convey- 
ance. Central  Land  Co.  v.  Laidley.  32  W.  Va.  184.  9 
S.  E.'Rep.  61. 

Specific  Performance  Could  Not  Be  Cooipelled.- 
Where  a  deed  by  husband  and  wife  of  the  wife's 
land  is  defective  in  execution  and  acknowledg- 
ment, a  purchaser  could  not  maintain  a  bill  against 
her  heirs  for  specific  performance.  Wynn  v.  Lou- 
than, 86  Va  046,  11  S.  E.  Rep.  878. 

Allter  Since  Code  of  18S7.— A  deed  by  the  husband 
and  wife,  of  the  wife's  separate  realty,  though 
void  on  account  of  being  defectively  acknowledired. 
the  purchase  money  having  been  paid  and  posses- 
sion given,  will  be  specifically  enforced  ag-ainst  her 
as  an  executory  contract  to  convey.  Va  Ooal  &  Iron 
Co.  V.  Roberson,  88  Va.  116,  13  S.  E.  Rep.  SSa 

Especially  where  the  married  woman  is  only 
seeking  to  carry  out  her  part  of  the  contract  and  to 
enforce  deeds  of  trust  executed  on  the  faith  of  snch 
conveyance.  Clinch  River  Veneer  Co.  v.  Kurth.  90 
Va.  737,  10  S.  E.  Rep.  878.  See  tlUe  "Specific  Per- 
formance," infra. 

Return  of  Purchase  Money.— In  Garber  v.  Armen- 
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tront.  SS  Gratt  SB6.  where  a  deed  by  husband  and 
wifeof  the  wife's  cotUino^rU  interest  in  her  father's 
estate,  was  set  aside  by  the  wife  on  the  arronnd  of 
her  disability,  it  was  held  that  an  action  of  assump- 
sit would  lie  by  the  purchaser  affainst  the  adminis- 
trator of  the  husband,  where  the  money  had  been 
paid  to  the  husband. 

In  such  a  case,  where  the  purchaser  was  in  pos- 
session under  the  deed,  the  cause  of  action  does  not 
arise  until  the  decree  setting  aside  the  deed,  hence 
the  statute  of  limitations  only  runs  from  that  time, 
and  will  not  bar  an  action  for  the  purchase  money 
brouffht  immediately  thereafter.  Qarber  v.  Ar- 
men  trout.  32  Qratt  235. 

And  in  Watson  v.  Michael,  21  W.  Va.  66B,  It  was 
held  that  if  the  purchaser  elected  to  rescind  a  deed 
as  to  the  husband,  which  was  void  as  to  tbe  wife. 
for  defective  acknowledgment,  the  consideration 
must  be  returned  to  him.  and  would  be  a  cbarare  on 
the  land  of  the  wife  until  paid. 

But  in  Wynn  V.  Louthan.  86  Va.  94«,  11 S.  E.  Rep.  878. 
where  the  deed  was  made  by  husband  and  wife  of 
the  wife's  land,  and  the  purchase  price  was  paid  to 
UUuife^  it  was  held  that  the  purchaser  could  not 
recover  back  the  purchase  money  from  her  heirs, 
when  the  deed  was  set  aside  for  defective  execution 
and  acknowledfrment.  on  the  ground  that  the  pur- 
chase price  having  been  paid  to  the  wife,  there 
could  arise  no  implied  promise  on  her  part  to  re- 
p^y  it,  when  the  consideration  failed. 

Where  a  purchaser  takes  a  deed  from  husband 
and  wife  of  the  wife's  land  knowing-  such  deed  to 
be  void  as  to  the  wife,  a  purchaser  from  him  of  his 
interest  in  the  land,  must  be  presumed  to  have 
known  that  the  deed  was  void,  and,  havinar  received 
all  that  he  bararained  for,  has  no  claim  asrainst  the 
wife  for  purchase  money  received  by  her  from  the 
lint  purchaser.    Osrle  v.  Adams,  12  W.  Va.  213. 

Where  900  acres  of  land  are  purchased  of  a  hus- 
band and  wife.  t2d0  cash,  and  a  bond  for  8800  is  exe- 
cuted to  the  husband  and  a  bond  for  $400  to  the  wife 
who  owns  00  acres  of  the  tract,  if  an  action  is  brought 
by  the  husband  on  his  bond  for  the  use  of  his  as- 
sScnees,  an  injunction  will  not  be  granted,  because 
tbe  wife  refuses  to  convey  her  00  acres,  when  the 
wife's  part  is  of  averasre  value  with  the  rest  of  the 
tract,  and  there  is  no  averment  or  proof  that  it  was 
the  inducement  to  the  contract  or  that  the  residue 
cannot  be  advantageously  enjoyed.  The  $400  bond 
in  the  hands  of  the  wife  is  ample  indemnity  to  the 
purchaser  and  if  she  attempts  to  enforce  It.  collec- 
tion thereof  will  be  restrained.  Scott  v.  Perkins, 
4  W.  Va.  561. 

Sabscqneiit  Ratlflcatloii  Ineffectnal.— Such  a  deed 
beinff  void  and  not  voidable  no  subsequent  ratifica- 
tion or  recognition  will  bave  any  effect  on  the  deed. 
Central  Land  Ck>.  v.  Laidley,  82  W.  Va.  184,  9  S.  E. 
Rep.  61  ;  Leftwich  v.  Neal,  7  W.  Va.  M9. 

5ach  Conveyancr  Carries  Hosband's  Interest.  -The 
purchaser  under  such  deed,  invalid  as  to  tbe  wife. 
becomes  vested,  however,  with  the  freehold  life  es- 
tate of  the  husband,  and  he  and  his  vendees  have  a, 
rifirht  to  the  possession  durinar  the  Joint  lives  of  huK- 
band  and  wife.  Central  Land  Co.  v.  Laidley.  32  W. 
Va.  184,  9  S.  E.  Rep.  61:  Merritt  v.  Huffhes,  36  W.  Va. 
386,  LSS.  £.  Rep.  S6 ;  Dejarnatte  v.  Allen,  5  Gratt. 
490:  Offle  v.  Adams,  12  W.  Va  213:  Arnold  v.  Bun- 
neU.  42  W.  Va.  473.  20  S.  £.  Rep.  360. 

Or  if  they  have  issue,  and  the  husband  survive 
the  wife,  then  the  grantee  will  have  an  estate  for 
the  life  of  the  husband.    Merritt  v.  Huarhes,  36  W. 


Va.  356,  15  S.  E.  Rep.  66 ;  Arnold  v.  Bunnell.  42  W. 
Va.  478.  26  S.  E.  Rep.  359. 

A  conveyance  by  a  hust)and  will  only  pass  his  life 
interest  in  his  wife's  lands;  he  cannot  pass  a  firreater 
interest  tban  he  has  himself;  so  where  the  wife  has 
only  an  estate  for  her  life,  her  husband's  convey- 
ance will  pass  her  entire  interest,  if  he  survives  her, 
but  if  she  survives  him,  it  only  passes  an  estate  for 
Ms  life.    Evans  v.  Kingsberry,  2  Rand.  120. 

If  the  purchaser  elects  to  take  the  interest  of  the 
husband,  he  must  take  it  in  full  satisfaction  of  the 
contract  and  is  entitled  to  no  abatement  of  the  pur- 
chase money.  Watson  v.  Michael.  21  W.  Va.  568. 
See  title,  "Specific  Performance,"  infra. 

Statute  of  Limitations  Runs  Only  f  ron  Death  of  Hus- 
band.~Hence,  neither  the  wife  nor  a  subsequent 
purchaser  from  her.  could  sue  for  the  land  until 
the  termination  of  the  husband's  life  estate,  from 
which  time  only  the  statute  of  limitations  will 
begin  to  run.  Central  Land  Co.  v.  Laidley,  82  W.  Va; 
134.  9  S.  E.  Rep.  61;  Merritt  v.  Huffhes,  86  W.  Va. 
356, 15  S.  E.  Rep.  56;  Arnold  v.  Bunnell,  42  W.  Va.  478, 
26  S.  E.  Rep.  360. 

Nor  can  a  married  woman  in  such  case  maintain 
a  suit  for  the  partition  of  the  land  during'  the 
lifetime  of  the  husband.  Merritt  v.  Hug-hes.  86  W. 
Va.856.15S.E.Rep.66. 

So  also,  in  voluntary  partition  of  the  wife's  land 
by  the  husband  and  wife  and  other  tenant  in  com- 
mon, parcener,  or  Joint  tenant,  the  husband,  who  is 
8ui  juris  will  be  bound  even  where  the  wife  is  not, 
and  he  will  be  so  bound  during'  coverture,  or,  if  he  be 
tenant  by  the  curtesy,  during-  his  life;  and  a  bill 
filed  for  partition  by  him  and  wife  during  &uch 
coverture  or  life  as  the  case  may  be.  should  be 
dismissed.    Heavener  v.  Godfrey.  3  W.  Va.  486. 

In  such  case  the  rlffht  of  action  only  accrues  at 
the  death  of  the  husband  or  termination  of  the 
coverture  as  the  case  may  be,  hence  it  is  not 
barred  by  the  expiration  of  twenty  years  from  the 
time  possession  is  taken  under  the  conveyance^ 
which  is  the  utmost  limit  allowed  to  married 
women,  under  disability  when  their  rig-ht  accrues. 
Merritt  v.  Huffhes,  86  W.  Va.  356,  15  S.  E.  Rep.  66. 

d.  Rseordation. 

Void  even  between  the  Parties  till  Recorded.— A 
married  woman's  deed  stands  on  an  entirely  dif- 
ferent footing  from  that  of  persons  sui  juris.  It  is 
not  good  even  between  the  parties  till  actually 
admitted  to  record  in  the  mode  prescribed  by  the 
statute  and  an  unauthorized  recordation  is  void. 
Rorer  v.  Roanoke  Nat  Bank,  83  Va.  589,  4  S.  E.  Rep. 
82a 

Where  a  deed  is  made  by  husband  and  wife  of 
the  wife's  maiden  land,  which  Is  void  for  lack  of 
recordation,  and  afterwards  the  arrantee  executes 
a  quit-claim  deed  to  the  husband  acknowledging- 
the  invalidity  of  the  prior  conveyance  as  to  the 
wife.  if.  fourteen  years  after  its  date  the  void  deed 
is  recorded,  it  will  not  revive  it,  so  as  to  vest  the 
title,  by  the  quit-claim  deed,  in  the  husband.  Rorer 
V.  Hoanoke  Nat  Bank,  83  Va.  580,  4  S.  E.  Rep.  820. 

Contra  In  West  Virginia.— A  deed  by  a  husband  and 
wife  of  her  separate  real  estate,  duly  executed, 
acknowledged,  and  delivered,  is  good  between  the 
parties,  though  not  recorded.  Morgan  v.  Snodarrass 
(W.  Va.),  38  S.  E.  Rep.  605. 

Deed  May  Be  Recorded  •»  to  Husband  and  Wife  at 
Different  Times.— Where  a  deed  by  husband  and  wife 
is  first  recorded  as  to  the  husband,  then  a  com- 
mission for  tbe  privy  examination  of  tbe  wife  is 
issued   and    executed,   and   then   the   commission 
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and  ipriry  examination  of  tlie  wife  is  recorded, 
the  deed  is  hereby  perfected  as  to  the  wife,  thouffh 
it  does  Inot  appear  that  she  had  signed  and  sealed 
it  at  the  time  when  it  was  recorded  as  to  the  hus- 
band.   Lanffhome  v.  Hobson,  4  Leiffh  224. 

e.  Joinder  of  Husband. 

Hiisfeiuid  Must  Join— The  deed  of  a  feme  covert, 
tobe  valid,  must  be  executed  by  the  husband  also. 
Sexton  V.  Pickering,  8  Rand.  468. 

Where  a  deed  states  that  it  Is  made  by  a  married 
woman,  and  A  B,  her  husband,  of  the  first  part  and 
certain  other  parties  of  the  second  part  and  that 
they  convey  unto  the  parties  of  the  second  part  a 
certain  tract  of  land,  etc,  such  a  deed  duly  aclcnowl- 
edflred,  conveys  all  the  rifrht,  title  and  interest  of 
the  husband  in  the  described  property  whether  the 
lecral  title  was  in  him  or  in  his  wife.  The  mere  fact 
that  he  is  mentioned  as  husband  does  not  show  that 
his  marital  riiarhts  only  are  conveyed  and  the  word 
"convey"  is  equivalent  to  the  word  "grant,"  sujr- 
ffested  in  sec.  1,  ch.  78  of  the  W.  Va.  Code.  Chapman 
V.  Charter,  46  W.  Va.  769,  S4  S.  E.  Rep.  768. 

HusbMid  Need  Not  Be  Named  as  Qruitor,  if  Deed  Is 
Acknowledged  by  Him.— A  deed  from  a  married 
woman  of  her  separate  real  estate,  sUrned  and  ac- 
knowledged by  the  husband,  is  good,  though  he  is 
not  named  as  a  grantor  or  otherwise  In  the  body  of 
the  deed;  but  it  is  not  good  unless  acknowledged  by 
both. .  Morgan  v.  Snodgrass  (W.  Va.),  88  S.  £.  Rep. 
666. 

Deed  Must  Be  Signed  by  Hiubuid  before  Acknowl- 
edgment by  Wife.— A  deed  by  husband  and  wife  must 
have  been  signed  by  him  when  acknowledged  by 
her.  She  cannot  acknowledge  a  paper  not  signed  by 
him.  It  must  be  one  deed,  not  separate  nor  dupli- 
cates, one  executed  by  the  husband,  the  other  by 
the  wife,  though  both  are  to  the  same  effect  Cecil 
T.  aark,  44  W.  Va.  660.  80  S.  £.  Rep.  Sid. 

/.  Deedhy  Wife  Alone  Fotef.— A  married  woman,  not 
living  separate  and  apart,  but  with  her  husband, 
undertook,  by  deed  dated  April  20,  1878,  to  sell  and 
convey  a  certain  tract  of  land,  part  of  her  real 
estate,  to  two  of  her  sons,  and  without  her  husband 
Joining  hi  «uch  deed.  Held,  said  pretended  deed 
was  wholly  ineffectual  to  divest  the  grantor,  of  her 
ownership  of  such  land,  and  did  not  pass  any  inter- 
est therein,  legal  or  equitable,  to  the  said  grantees. 
Austin  V.  Brown,  87  W.  Va.  684, 17  S.  £.  Rep.  207. 

Oood  as  Bvktence  of  Adverse  Possession.— But  the 

deed  of  a  married  woman,  in  which  her  husband 
does  not  Join,  while  void  as  a  conveyance,  is  still 
competent  evidence  to  prove  that  the  grantee  held 
the  land  thenceforward  under  the  deed  and  ad- 
versely where  he  had  previously  been  holding  as 
coparcener.    Cooey  v.  Porter,  22  W.  Va.  ISO. 

Statute  of  Limitation  Begins  to  Run  Immediately 
against  Her.— A  deed  by  the  wife  alone  Is  void  as  to 
her  and  of  course  cannot  pass  any  right  of  the  hus- 
band. In  this  case  there  is  nothing  to  prevent 
husband  and  wife  from  suing  at  once,  hence  her 
right  of  action  is  held  to  accrue  as  soon  as  the 
grantee  takes  possession,  and  the  twenty-year  limit 
placed  on  the  exception  in  favor  of  married  women 
applies.  Merritt  v.  Hughes,  86  W.  Va.  866,  15  S.  E. 
Rep.  66;  Cooey  v.  Porter,  22  W.  Va.  120. 

Sufficient  Evidence  of  Execution  by  Husband.— But  if 
it  appears  by  sufficient  evidence,  that  the  deed  was 
executed  by  a  feme  covert,  it  would  be  completely 
valid  as  to  her  if  it  appears,  by  the  testimony  of  even 
a  single  witness,  that  it  was  executed  by  the  bu.^ 
band  also.    But  prior  to  the  act  of  1819  the  certificate 


of  a  foreign  magistrate  was  not  sufficient  proof. 
Sexton  V.  Pickering,  8  Rand.  468. 

Under  SUtute  In  West  Vlirlnla,  Wife  Uvtoff  wHk 
Her  Husband.— A  married  woman  living  with  her 
husband  can,  under  the  West  Virginia  statute,  con- 
vey her  separate  real  estate  by  Joining  with  her 
husband  and  after  privy  examination  of  her.  in 
precisely  the  same  manner,  as  is  required  to  relin- 
quish her  interest  in  real  estate  not  her  separate 
property;  and  she  can  convey  her  separate  real 
estate  in  no  other  manner.  Watson  v.  Michael,  ft 
W.  Va.  668:  McMuUen  v.  Eagan,  21  W.  Va.  23S. 

When  Living  Apart  from  Her  Husband.- A  deed  for 
land  by  a  married  woman  alone,  as  one  living  sep- 
arate and  apart  from  her  husband,  must  recite  that 
fact,  as  also  the  fact  that  the  land  is  her  sole  and 
separate  estate:  otherwise,  the  deed  is  void.  Ben- 
nett V.  Pierce,  46  W.  Va.  664.  81  S.  E.  Rep.  973. 

A  certificate  of  acknowledgment  of  a  deed  for 
real  estate  made  by  a  married  woman  alone,  as  pne 
living  separate  and  apart  from  her  husband,  mnst 
state  that  it  has  been  proven  to  the  satisfaction  of 
the  officer  that  the  real  estate  is  the  sole  and  sepa- 
rate property  of  the  woman  and  that  she  was.  at  the 
date  of  the  deed,  and  still  is,  at  the  date  of  the  cer- 
tificate, living  separate  and  apart  from  her  hosband : 
otherwise,  the  deed  is  void.  Bennett  v.  Pierce.  4S 
W.  Va.  654,  81  S.  £.  Rep.  072. 

g.  Presumption  Where  Wife  Unites  teith  Her  Hutband 
in  Conveyance  of  Her  Land, 

A  Qlft,  Where  Conveyance  Is  Absolute.- It  is  well 
settled  In  Virginia,  that  where  a  wife  unites  with 
her  husband  in  conveying  her  maiden  lands  abso- 
lutely, the  presumption  is  that  she  gives  to  her  husr 
band  all  her  interest  therein.  Filler  v.  Tyler.  91  Va. 
468,  22  S.  E.  Rep.  285. 

As  Surety  Where  the  Conveyance  Is  a  Mare  Ctaarso 
on  the  Land.— But  both  upon  principle  and  prece- 
dent, a  married  woman  who  unites  with  her  hosband 
by  mortgage,  or  deed  of  trust,  in  ehartfino  her  inher- 
ited land  with  the  Individual  debts  of  her  husband, 
should  be  considered  as  the  surety  of  her  husband 
and  entitled  to  all  the  rights  of  a  surety  in  the 
absence  of  any  agreement  to  the  contrary.  Filler  v. 
Tyler,  01  Va.  468,  22  S.  E.  Rep.  285;  ChrisUan  v.  Keen. 
80  Va.  377. 

Where  a  deed  of  trust  to  secure  a  husband's  indi- 
vidual indebtedness  binds  the  property  of  both  wife 
and  hnsband,  a  court  of  equity  will  protect  the 
interest  of  the  wife  as  surety  for  her  hnsband.  and 
will  compel  a  sale  and  application  of  the  husband's 
interest  or  property  first,  if  the  same  can  be  done 
without  substantially  prejudicing  the  rights  of  the 
trust  creditor.  Hall  v.  Hyer  (W.  Va.).  37  S.  E.  Rep. 
604. 

Where  a  tract  of  land  is  owned  by  a  husband  and 
wife,  the  same  being  part  of  a  larger  tract,  she  own- 
ing as  her  separate  estate  four-ninths,  and  he  two- 
ninths,  and  she  Joins  with  him  in  the  execution  of  a 
deed  of  trust  on  the  entire  six-ninths  to  secure  the 
payment  of  a  debt  owed  by  the  hnsband,  and  dies 
before  the  debt  falls  due,  leaving  children,  when  the 
trustee  proceeds  to  sell  the  entire  six-ninths  con- 
veyed to  him,  if  collusion  is  shown  between  him  and 
the  trustee,  and  It  appears  the  sale  is  made  only  for 
the  purpose  of  conferring  title  on  him,  equity  will 
consider  and  treat  him  as  a  trustee  for  the  children 
who  inherited  said  four-ninths,  subject  to  the  trust 
as  to  said  four-ninths.  Where  the  debt  secured 
by  such  trust  was  the  debt  of  the  husband,  and  the 
wife's  property  was  only  included  in  the  trust  deed 
as  an  additional  security,   equity   would  require 
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Uiat  the  Imsband's  portion  of  the  property  should 
be  exhausted  before  selliuff  tbe  wife's  property. 
Jones  ▼.  Thorn,  46  W.  Va.  186,  82  S.  E.  Rep.  173. 

But  Not  as  asalnst  Husband's  Creditors.— But  where 
tbe  wife  thus  joins  with  her  husband  in  a  conveyance 
of  her  land  in  trust  to  satisfy  a  debt,  the  wife  is  not 
to  be  reirarded  as  the  surety  of  her  husband  as 
aaainst  the  creditor,  or  as  a  mere  guarantor  and  can 
claim  none  of  their  riffhts  against  him.  Thurmond 
V.  Woods,  27  Qratt  727. 

RHight  €iSubr9gmtion.—Sitb8eQuetU  lien  creditors  can- 
not compel  the  sale  of  the  wife's  property  to  pay  the 
husband's  debt,  for  which  she  is  surety,  so  as  to 
glre  them  the  benefit  of  the  husband's  property.  If 
her  property  is  taken  to  pay  a  prior  lien  affalnst  her 
husband  for  which  she  is  surety,  she  is  entitled  to 
be  subrosrated  thereto  as  against  eubseouetU  lien 
creditors.    Hall  ▼.  Hyer  (W.   Va.),  87  S.   E.  Rep.  5M. 

Conditions  Imposed  by  Wife,  Create  a  Valid  Tmst.— 
Where  a  wife  joins  her  husband  in  a  conveyance  of 
her  land  on  condition  that  the  proceeds  be  applied 
to  extinffnish  a  debt  bindiuff  her  children's  lands,  a 
valid  trust  is  thereby  created,  which  a  court  of 
equity  will  enforce,  thoufirh  the  bonds  for  the  pro- 
ceeds are  taken  payable  to  the  husband,  if  they 
remain  in  the  hands  of  the  husband,  and  have 
pot  passed  into  the  hands  of  bona  fide  purchasers. 
Barnes  v.  Trafton,  80  Va.  fi24. 

Where  a  married  woman  joins  with  her  husband 
in  a  conveyance  of  her  land  upon  the  agreement 
that  the  proceeds  are  to  be  applied  to  the  discharare 
of  a  certain  debt,  a  trust  is  thereby  created,  which 
canity  will  enforce  affalnst  the  husband  thouiarh  the 
bonds  were  taken  payable  to  him,  provided  they 
have  not  passed  into  the  hands  of  bona  fide  purchas- 
ers.   Barnes  v.  Trafton,  80  Va.  686. 

A  parol  amreement,  between  husband  and  wife, 
that,  in  consideration  of  her  jolninff  him  in  a  convey- 
ance  of  a  parcel  of  her  lands,  he  would  purchase 
certain  other  lands,  build  thereon,  and  convey  the 
same  to  her,  beiufir  clearly  proved,  and  partly  exe- 
cuted, by  her  joining  in  the  deed,  and  his  making 
the  purchase  and  erectinff  the  buildiuffs,  ouffht  to 
be  enforced  in  equity  against  his  heirs ;  notwith- 
standinc  a  great  disparity  in  value  between  the 
lands  so  bought  and  sold  ;  it  appearing  that,  at  the 
time  of  the  marriage,  the  husband  was  very  poor, 
and  that  all  the  real  property  in  his  possession  (ex- 
cept the  land  purchased  as  aforesaid),  was  held  in 
right  of  the  wife.    Qosden  v.  Tucker,  6  Munf .  1. 

8.  Effect  of  Waroantt. 

Not  Boond  by  a  Oenerai  Warranty.— And  when  all 
that  is  required  by  the  statute  is  done  and  completed, 
tbe  operation  of  a  married  woman's  deed  is  so  re- 
stricted as  to  convey  only  her  interest,  and  not  to 
Qperate  any  further  upon  her  or  her  repretentatives 
by  reason  of  any  covenant  or  warranty  therein  con- 
tained. She  and  her  heirs  are  bound  by  no  covenant 
nor  subject  to  any  estoppel  by  reason  of  such  deed. 
Borer  v.  Roanoke  Nat  Bank,  88  Va.  580,  4  S.  £.  Rep. 

an. 

A  decree  that  a  married  woman  shall  convey  land 
with  general  warranty,  though  erroneous,  is  no 
cause  for  reversing  the  decree,  as  under  the  statute 
the  warranty  would  not  bind  her.  Code  1849.  ch.  121. 
sec.  7.  p.  614;    Clarke  v.  Reins.  12  Qratt.  08. 

Applies  to  Separate  Estate  Also.— The  rule,  that  the 
general  warranty  of  a  married  woman  will  not 
bind  her  further  than  to  pass  her  estate  in  the  land, 
applies  as  well  where  tbe  land  is  the  separate  estate 
of  the  married  woman  as  where  it  is  not.  Bennett 
V.  Pierce,  46  W.  Va-  654, 81  S.  E.  Rep.  072. 


Such  Warranty  Cannot  Charge  the  L4md.— A  cove- 
nant of  warranty  in  a  deed  by  husband  and  wife  of 
her  land  will  not  bind  the  wife  as,  by  sec.  6.  ch.  78, 
Code  of  W.  Va.  1887,  such  covenant  binds  the  wife 
no  further  than  to  pass  her  land.  It  could  not  charge 
the  land,  for  that  would  measurably  defeat  the 
object  of  the  law.  Central  Land  Co.  v.  Laidley,  82 
W.  Va.  184, 0  S.  E.  Rep.  61. 

Husband  Alone  Bound.— Where  a  husband  unites 
with  his  wife  in  a  deed,  conveying  with  covenant  of 
general  warranty,  land  of  the  wife  in  which  the 
husband  has  a  freehold  estate,  the  warranty  in  the 
deed  will  not  bind  the  wife,  but  will  be  obligatory 
on  the  husband  alone.  Sine  v.  Fox.  33  W.  VSL  621,  il 
S.  E.  Rep.  218.  Hence,  the  wife  is  not  a  proper  party 
to  a  suit  for  compensation  for  deficiency  in  the 
amount  of  the  land,  since  no  relief  can  be  decreed 
against  her. 

Likewise,  since  the  husband  acts  in  his  own  right 
and  not  merely  as  agent  for  his  wife,  his  declara- 
tions, though  not  a  part  of  the  r4S  geeta,  are  admis- 
sible evidence.  Sine  v.  Fox,  88  W.  Va.  621,  11  S.  E. 
Rep.  218. 

4.  EASSM ENT  IN  SSPAJELATB  ESTATB. 

May  Orant  an  Basement,  Enjoyable  in  Her  3eparate 
Estate.— A  married  woman,  being  entitled,  to  the 
rent,  issues  and  profits  of  her  separate  estate,  by 
sec.  1,  ch.  66,  Code  W.  Va.  1887,  may  grant  an  ease- 
ment to  be  enjoyed  in  her  separate  estate,  such-  as 
the  right  to  construct  and  operate  a  tramway  across 
said  land.  Tufts  v.  Copen.  87  W.  Va.  628,  16  S.  B.  Rep. 
708. 

Husband  Need  Not  Join.— The  grant  of  such  an  ease^ 
men  t  is  not  a  sale  or  conveyance  of  her  lands  so  as 
to  require  her  husband  to  join  with  her  in  making 
the  contract  Tufts  v.  Copen,  87  W.  Va.  623,  16  S.  E. 
Rep.  708. 

Orant  May  Be  Verbal.— A  married  woman  may 
grant  such  an  easement  verbally.  Tufts  v.  Copen, 
87  W.  Va.  628. 16  S.  E.  Rep.  708. 

6.  EFFBCT  OF  WIFB'S  JOIKINO  IN   CONVBTANCB   OF 

Husband's  Lands.— The  effect  of  a  wife  uniting  with 
her  husband  in  a  deed,  is  not  to  vest  in  the  grantee 
any  estate,  separate  and  distinct,  from  that  of  the 
husband,  but  simply  to  relinquish  a  contingent 
right,  in  the  nature  of  an  incumbrance,  upon  the 
land  conveyed,  which,  if  not  so  relinquished,  would 
attach,  and  be  consummate  on  the  death  of  the  hus- 
band. Corr  V.  Porter,  83  Gratt.  278.  See  mono- 
graphic note  on  "Dower"  appended  to  Davis  v. 
Davis,  26  Gratt.  687. 
6.  Exbcutory  Contbact  to  Convby. 

a.  OeneraUv-— The  statutes,  authorizing  a  married 
woman  to  convey,  do  not  qualify  them  to  enter  into 
a  valid  executory  agreement,  to  sell.  If  they  did 
such  an  agreement  would  have  to  conform  to  the 
statute.    Ogle  v.  Adams.  12  W.  Va.  218. 

b.  Specific  Performance  of  Contract  to  Convey  Will  Not 
Be  Decreed,  Contract  by  Married  Woman  Herself.— Prior 
to  the  "Married  Woman's  Act"  a  married  woman 
not  being  able  to  make  a  valid  contract  of  sale  of 
her  land,  a  court  of  equity  cannot  decree  specific 
performance  of  such  a  contract  made  by  her  or  her 
husband  as  her  agent.  Nalle  v.  Farish.  08  Va.  130. 
34  S.  E.  Rep.  085;  Moore  v.  Ligon.  22  W.  Va.  202. 30  W. 
Va.  146,  3  S.  E.  Rep.  672;  LiLterall  v.  Jackson,  80  Va. 
604. 

An  oral  contract  by  a  married  woman  for  the  sale 
of  her  land  cannot  be  specifically  enforced  under  the 
doctrine  of  part  performance.  Rosenour  v.  Rosen- 
our  (W.  Va.).  36  S.  E.  Rep.  018;  Sturm  v.  McGuflln 
(W.  Va.),  87  S.  E.  Rep.  561. 
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A  written  contract  by  a  married  woman  for  the 
sale  of  her  land,  unless  livinfir  separate  and  apart 
from  her  husband,  cannot  be  specifically  enforced 
unless  acknowledged  by  her  before  an  officer  au- 
thorised to  take  such  acknowledffment  Her  hus- 
band must  Join  in  the  contract.  Rosenour  y. 
Rosenour  (W.  Va  ),  35  S.  E.  Rep.  918. 

Contract  by  Hasbuid  or  by  Hnsband  and  Wife.— 
Independently  of  any  statute  on  the  subject,  an 
executory  contract  ot  the  husband,  or  of  the  hus- 
band and  wife,  for  the  sale  of  the  wife's  lands,  Is 
not  one  of  which  specific  performance  will  be 
decreed,  because,  as  to  the  wife,  the  contract 
is  void,  and  as  to  the  husband,  it  cannot  be  en- 
forced, because,  to  coerce  him,  would  operate 
morally  as  a  constraint  upon  the  wife,  and  since 
the  contract  is  not  enforceable  arainst  them,  so 
neither  can  it  be  enforced  by  them.  Shen.  Valley 
R.  R.  Co.  y.  Dunlop.  86  Va.  340,  10  S.  E.  Rep.  239: 
Clarke  ▼.  Reins,  12Gratt.9e;  Cheatham  v.  Cheatham, 
81  Va.  895:  Litterall  t.  Jackson,  80  Va.  006. 

Conveyance  of  Hatband's  Life  Estate.— The  court 
will  not  decree  a  conveyance  of  the  husband's  life 
estate  reserving-  to  the  purchaser  the  right  to 
resort  to  his  action  at  law  on  a  title  bond  executed 
by  the  husband.    McCann  v.  Janes,  l  Rob.  256. 

Or  with  compensation  for  the  failure  of  the  wife 
to  convey  her  Interest  in  the  land.  Clarke  v.  Reins, 
13Qratt.  98;  Watson  v.  Michael,  21  W.  Va.  608. 

But  where  the  purchaser  is  willing  to  take  such 
life  estate  in  full  discharge  of  the  contract,  without 
remuneration  or  abatement,  a  conveyance  of  the 
husband's  life  estate  will  be  decreed.  Cady  v.  Gale. 
6  W.  Va.  547;  Watson  v.  Michael.  21  W.  Va.  508. 

Where  a  husband  receives  the  purchase  money 
for  his  wife's  interest  in  her  father's  realty,  puts 
the  purchaser  in  possession  and  promises  to  make 
him  a  deed,  and  the  purchaser  continues  to  hold 
possession  and  improves  the  property  for  many 
years  with  the  knowledge  and  acquiescence  of  the 
vendor,  this  Is  such  a  pa^t  performance  as  will  take 
the  case  out  of  the  statute  of  parol  agreements,  and 
the  vendee  will  be  entitled  to  such  estate  as  the 
husband  has  in  the  land  in  right  of  his  wife,  i.  €.,  an 
estate  during  coverture  and  by  the  curtesy  if  the 
requisites  exist.    Hedrick  v.  Hern,  4  W.  Va.  620. 

Vendee  Protected  Where  Possible.- But  where  the 
vendee  pays  part  of  the  purchase  money,  which 
remained  unpaid  by  the  married  woman.  If  the 
married  woman  refuses  to  convey,  the  payments 
will  be  considered  as  unauthorized  payments  by  a 
stranger  made  under  a  mistake  of  law,  the  con- 
tract under  which  they  were  made  being  void,  and 
the  court  will  consider  the  debt,  to  satisfy  which 
they  were  paid,  as  unsatisfied,  and  will  enforce  this 
debt  against  the  married  woman,  for  the  benefit  of 
the  party  who  made  the  payments.  Moore  v.  Ligon, 
tl  W.  Va.  292,  30  W.  Va.  146,  3  .S.  E.  Rep.  572. 

Conversely,  Specific  Performance  Will  Not  Be  De> 
creed  at  Suit  of  Hnsband  and  Wife.— Upon  a  bill  in 
chancery  by  the  husband  and  wife  against  the  pur- 
chaser to  compel  specific  execution  of  an  agree- 
ment on  the  part  of  the  husband  to  sell  the  wife's 
land,  specific  execution  will  not  be  decreed,  because 
specific  execution  could  not  be  decreed  at  the  suit 
of  the  purchaser  upon  a  bill  against  the  husband 
and  wife  to  compel  her  to  convey  her  land,  and  so 
the  remedies  are  not  mutaal.  Chilhowie  Iron  Co.  v. 
Gardiner,  79  Va.  305;  Shen.,  etc.,  R.  Co.  v.  Dunlop,  86 
Va.  846,  10  S.  £.  Rep.  289. 

In  any  case,  upon  a  bill  for  specific  execution  of 
such  a  contract,  preferred  by  husband  and  wife 


against  the  purchaser,  a  decree  for  specific  execu- 
tion against  the  purchaser,  before  the  wife  sball 
have  executed  a  deed  conveying  the  land,  tboog'h 
the  decree  be  suspended  till  she  shall  execnte  each 
a  deed,  is  erroneous.  Watts  v.  Kinney,  3  I/eigh  97S, 
23  Am.  Dec.  966. 

Or  of  His  Widow  and  Children. —Where  thebasband 
contracts  to  sell  the  wife's  land  as  his  own,  bat  dies 
before  the  contract  is  executed,  his  widow  and  cbll- 
dren  cannot  enforce  the  contract  against  the  pur- 
chaser, for  lack  of  privity  between  him  and  them. 
but  the  court  will  decree  the  rescission  of  the  con- 
tract at  the  option  of  the  purchaser.  Hoover  v. 
Calhoun,  16Gratt.  100. 

Where  a  purchaser  has  made  permanent  improve- 
ments on  the  property,  but  has  offered  to  surrender 
possession.  If  an  account  is  taken,  the  rents  and 
profits  up  to  the  time  of  the  decree  for  the  surren- 
der of  the  property,  are  to  be  set  off  against  sncli 
improvements:  but  the  purchaser  is  not  entitled  to 
a  decree  for  any  balance  on  account  thereof. 
Hoover  v.  Calhoun.  16  Gratt.  109. 

Specific  Performance  of  Covenant  for  Further  Ass«r- 
ance  Decreed.— Under  the  act  of  assembly  providing^ 
that  the  conveyance  of  husband  and  wife,  provided 
she  be  privily  examined,  shall  be  valid:  If  the  feme 
covert  be  privily  examined,  her  covenant  for  fur- 
ther assurance  in  a  deed  is  obligatory  and  a  specific 
execution  will  be  decreed.  Nelson  v.  Harwood,  S 
Call  894. 

Or  of  Stlpnlation  In  Deed.— But  where  the  hn«band 
and  wife  have  granted  right  of  way  over  their  lands. 
"by  deed  they  are  entitled  to  specific  performance  of 
the  stipulation  of  the  deed.  Shen.,  etc..  R.  Co.  r. 
Dunlop,  86  Va.  346, 10  S.E.  Rep.  239. 

Specific  Performance  Now  Decreed  as  to  ScporotA 
Bstate— Since,  by  virtue  of  sec.  2286, 2388.  and  2289. 
a  married  woman  may  dispose  of  her  separate  es- 
tate, and  may  contract  in  respect  thereto,  and  mar 
sue  and  be  sued  in  respect  to  such  contract  and  a 
personal  judgment  or  decree  rendered  for  or 
against  her  and  the  same  may  be  enforced  against 
her  and  her  separate  estate  in  the  same  manner  an 
if  she  were  unmarried,  specific  performance  may 
be  decreed  against  her  of  her  contracts  to  convey 
her  separate  estate.  Gentry  v.  Gentry,  87  Va,  478. 
12  S.  E.  Rep.  966;  Va.  Coal  ft  Iron  Co.  v.  Roberson.  88 
Va.  116.  IS  S.  E.  Rep.  850. 

C.  TO  CONVEY  PERSONALTY.— Prior  to  the  Oode 
of  1849,  there  was  no  way  in  which  a  married  woman 
could  convey  her  Interest  in  personalty  (except  ber 
separate  estate),  so  that  though  she  united  with  her 
husband  in  signing  a  deed.  It  was  his  deed  only  and 
not  hers.  A  method  was  provided  by  Code  1849.  ch. 
121,  sec.  4.    Henry  v.  Graves,  16  Gratt  244. 

Code  of  1819  Not  Applicable  toCoaveyanoes  of  Pcrooa 
alty.— The  act.  1  Rev.  Code  1819,  ch.  90,  sec  16,  in 
relation  to  conveyances  by  femes  covert,  does  not 
apply  to  personal  estate.  And  a  deed  executed  by 
husband  and  wife,  with  the  formalities  required  by 
that  act  and  admitted  to  record,  is  not  sufllcient  to 
pass  the  interest  of  the  wife  in  personal  estate,  which 
was  Incapable  of  being  reduced  into  possession  by 
the  husband.    Nelson  v.  Jennings.  2  P.  &  H.  369. 

May  Convey  Now  Just  Like  a  Feme  Sole.— A  deed  of 
trust  of  the  separate  personal  estate,  need  not  be 
executed  with  the  formalities  required  by  sec.  4,  ch. 
73,  Code  W.  Va.,  which  only  apply  to  conveyances  of 
real  estate.  She  may  convey  such  separate  personal 
property  in  the  same  manner  as  if  she  were  a  feme 
sole.  Osbom  v.  Glasscock.  89  W.  Va.  749,  SO  S.  B. 
Rep.  702. 
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D.  TO  EXECUTE  A  POWER  OP  ATTORNEY.— A 
power  of  attorney  ffiven  by  a  married  woman  is 
roid.  not  falling  witbln  the  letter  or  the  spirit  of 
see  1&.  ch.  90.  1  Rev.  Code,  validating  "deeds"  exe- 
cuted by  basband  and  wife,  with  privy  examination, 
etc    Sbanks  v.  Lancaster.  6  Gratt.  110. 

Deed  Executed  under  5«ch  Power.— A  deed  of  hns- 
band  and  wife,  executed  under  a  power  of  attor- 
ney. Is  tbe  deed  of  tbe  basband.  tbooffh  void  as  to 
tbe  wife,  tbe  power  beinff  void  as  to  her.  Shanks  v. 
Lancaster.  5  Oratt.  110. 

E.  TO  MAKE  A  WILL.— A  married  woman  could 
notdispoeeof  her  property  by  will,  except  such  as 
washer  equitable  separate  estate.  Stroud  v.  Con- 
nelly. SS  Oratt.  217. 

By  SUtnte  In  Vlrgfnla. 

See  Code  Va.  1887.  sec.  2386,  aaia.— A  husband  who 
by  his  win  flrives  property,  real  and  personal,  to  his 
wife,  absolutely,  if  she  survives  him,  may  by  his 
will  authorize  her  to  make  a  will  in  his  lifetime  dis- 
posinsr  of  said  property.  And  the  wife  havlniBr  made 
a  will  in  the  lifetime  of  her  husband,  disposinsr  of 
the  property,  and  afterwards  surviving  her  hus- 
band, and  dying  without  re-executiufif  or  revokinar 
her  will,  the  same  is  valid  to  pass  the  property  to 
her  devisees  and  legatees.  Thomdlke  v.  Reynolds. 
SSOratt  21.   See  "Equitable  Separate  Estate."  infra. 

F.  TO  BE  ESTOPPED. 

Wbere  Betoppel  U  Connected  with  Contract.— In  Wil- 
liamson V.  Jones.  43  W.  Va.  502,  27  S.  E.  Rep.  41 1,  Bban- 
soir.  J.,  was  of  opinion  that  a  married  woman  even 
by  positive,  intentional  fraud  could  not  lose  her 
land  when  her  sole  deed  would  not  devest  her  of 
it.  saylnff:  "As  the  law  scrupulously  limits  her 
power  of  alienation  to  one  only  mode,  she  could 
not  do  so :  she  could  not  do  indirectly  what  she 
could  not  do  directly  by  a  solemn  deed,  because 
it  is  the  policy  and  positive  provision  of  statute 
that  she  shall  be  disabled  by  any  act  of  hers  to 
part  with  her  land  except  in  one  way."  And 
this  is  true  whether  the  land  is  her  separate  estate 
or  not.  since  under  our  statute  her  sole  deed  is 
void  In  both  cases,  and  she  could  only  pass  either 
clan  of  land  by  a  deed  with  prlv>'  examination  (when 
this  transaction  occurred),  and  now,  by  acknowledff.- 
menu  her  husband  joininff. 

If  she  cannot  thus  lose  her  land  by  an  affirmative 
act  of  fraudulent  representation,  still  less  can  she 
lose  it  by  silence.  Williamson  v.  Jone^.  43  W.  Va. 
962.  27  S.  £.  Rep.  411. 

This  is  true  of  land  not  personalty,  for  she  may 
thus  lose  her  personalty  as  she  is  competent  to  sell 
thaL 

Wbere  the  Estoppel  Is  Unconnected  with  Contract 
—Where  a  married  woman  is  entitled  to  an  undivided 
moiety  of  certain  real  estate,  and  a  division  line  Is 
run  by  agreement,  although  she  has  never  fully 
fflven  her  copsent,  yet  if  she  stands  by,  and  seem- 
ingly acquiesces  in  a  sale  of  the  other  moiety  to  a 
third  party,  she  will  be  estopped  afterwards  to  claim 
that  the  division  was  unequal.  Heavener  v.  Godfrey, 
3  W.  Va.  428. 

A  married  woman  is  not  estopped  to  set  up  a 
resultln^r  trust  in  land  paid  for  by  her  father  but 
which  her  husband  obtains  to  be  conveyed  to 
him  throoffh  collusloii  with  the  grantor,  by  the 
failure  of  her  father  in  his  lifetime  and  of  herself 
afterwards,  to  assert  their  rights,  when  she  did  not 
know  how  the  leffal  title  stood,  or  what  her  father's 
intentions  were  till  after  his  death,  yet  asserted  her 
title  lon^r  before  it  was  assailed.  Steaffall  v.  Steaffall, 
W  Va.  73. 17  a  E.  Rep.  750. 


Modem  Doctrine.— The  old  rule,  that  in  order  for 
fraud  by  a  married  woman  to  constitute  an  estoppel 
afirainst  her.  It  must  be  unconnected  with  contract, 
because,  as  her  contract  would  be  void,  her  mere 
conduct  connected  with  it  would  not  operate  to 
enforce  it.  now  no  jtontrer  applies.  But  since  our 
statute  now  enables  her  to  contract,  any  fraudulent 
act,  which  would  estop  her  when  not  connected 
with  a  contract  will  do  so  though  connected  with 
a  contract.  Since  this  limitation  proceeds  from 
her  di.Habillty.  that  havinsr  been  removed,  the  limi- 
tation is  also  removed.  Williamson  v.  Jones.  48  W. 
Va.  563,  27  S.  E.  Rep.  411 ;  Tufts  v.  Copen.  87  W.  Va. 
623,  16  S.  E.  Rep.  793. 

Where  a  married  woman  has  accepted  the  con- 
sideration for  and  acquiesced  in  the  use  of  an  ease- 
ment in  her  separate  estate,  which  she  has  the 
power  to  grant,  for  some  time,  and  the  other  party 
has  made  large  expenditures  relying  on  the  ease- 
ment, she  will  be  estopped  to  deny  the  grant  of  the 
easement  and  will  be  enjoined  from  obstructing 
the  enjoyment  of  such  easement.  Tufts  v.  Copen, 
87  W.  Va.  623,  16  S   E.  Rep.  793. 

Where  the  disability  of  a  married  woman  to  con- 
tract has  been  removed  by  the  fact  that  her  husband 
has  abandoned  her,  her  deed  will  operate  as  an 
efttoppel  in  favor  of  a  purchaser  in  good  faith, 
whether  such  deed  be  sufficient  as  a  conveyance  or 
not.  on  account  of  tbe  Interest  conveyed  being  a 
remote  con tingen  t  right.  Buf ord  v.  Adair,  43  W.  Va. 
811,27S.  E.  Rep.  260. 

0.  TO  ELECT.— A  feme  covert  cannot  of  her  own 
will  make  an  election:  the  only  way  in  which  she 
can  do  it  is  under  a  commission  from  a  court  of 
chancery.  Pratt  v.  Taliaferro,  3  Leigh  419:  Slter  v. 
McClanachan,  8  Gratt  880;  Shanks  v.  Edmondson. 
28  Oratt  804. 

Election  by  ttiasband.—A  husband  cannot  elect  for 
his  wife,  so  as  to  make  her  property  real  or  per- 
sonal, he  Is  too  much  interested  in  the  result  Pratt 
V.  Taliaferro.  3  Leigh  419. 

Where  the  wife's  realty  Is  converted  Into  per- 
sonalty. If  the  husband  elects  to  reconvert  it  Into 
realty,  the  election  is  that  of  the  husband,  he  having 
complete  control  over  tbe  subject  and  would  enure 
to  his  sole  benefit  unless  shown  to  have  been  made 
for  himself  and  wife  Jointly:  in  that  case,  the  result 
would  be.  not  a  remitter  of  the  wife  to  her  former 
estate  in  the  land,  but  a  transmutation  of  their 
Joint  Interest  in  the  personalty  to  a  Joint  estate 
In  the  realty:  but  they  would  be  tenants  by  the 
entirety  with  a  right  of  survivorship,  not  Joint  ten- 
ants. Slter  V.  McClanachan.  2  Gratt  280;  Shanks 
V.  Edmondson,  28  Gratt  804;  Pratt  v.  Taliaferro,  3 
Leigh  419. 

Where  land  Is  directed  to  be  sold  and  the  proceeds 
paid  to  a  feme  sole,  but  the  election  Is  given  her 
when  she  comes  of  age  or  *'when  married"  to  take 
it  as  land  If  she  fails  to  elect  before  marriage  and 
her  husband  does  not  elect  In  behalf  of  himself  and 
her  Jointly,  the  land  Is  converted  absolutely  into 
personalty,  and  vests  absolutely  in  the  husband  if 
reduced  into  possession  and  he  may  elect  to  take  It 
as  land  or  personalty.  Pratt  v.  Taliaferro,  3  Leigh 
419;  Shanks  v.  Edmondson.  28  Gratt  804. 

If.  RIQHTS.  DUTIES  AND  LIABIUTIBS  INTER  5B. 

A.  PERSONAL  RIGHTS. 

1.  Of  Husband. 

To  the  Person  of  the  Wife.— A  wife,  being  a  lunatic, 
and  put  under  the  care  of  a  committee  by  the  county 
court  will  be  restored  to  her  husband,  by  a  de  jree 
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pf  this  court,  upon  bis  glviuff  bond  and  security 
accordinir  to  law.  Coleman's  Case.  4  H.  &  M.  506; 
Hanley  y.  Nat  Loan  &  Inv.  Co.,  44  W.  Va.  450,  20  S. 
£.  Rep.  1002. 

2.  Op  Wife. 

Wife's  Right  to  5apport  by  HiwlMiid.— A  wife  leaves 
her  husband's  house  without  his  consent,  duriufir 
his  absence  from  home,  and  ffoes  to  reside  with  her 
brother,  carrying-  away  with  her  a  sum  of  money 
belonginff  to  her  husband,  which  she  applies  to  her 
own  use;  the  husband  dies,  and  his  administrator 
exhibits  a  bill  in  chancery  ag-ainst  her,  prayiuff  a 
discovery  of  the  amount  so  talcen  away  by  her,  and 
a  decree  for  the  same.  Held,  the  husband  during 
his  life  would  not  be,  and  his  administrator  is  not, 
entitled  to  such  relief.  McCormick  v.  McCormick,  7 
Leifirh  86. 

B.  PROPERTY  RIGHTS. 

1.  Of  Husband. 

a.  In  Wi/e*s  Seal  Estate.— A  husband  was  entitled 
to  a  life  estate  in  the  freehold  real  estate  of  his 
wife,  to  take  the  rents  and  profits  duriuff  their  Joint 
lives,  and  as  tenant  by  the  curtesy,  if  he  survived 
her.  James  v.  Oibbs,  1  P.  &  H.  277;  Polndexter 
V.  Jeffries,  15  Gratt  868:  Wallace  v.  Taliaferro,  2 
Call  447;  Laidley  v.  Central  Land  Co..  80  W.  Va.  505, 4 
S.  E.  Rep.  706:  Dejarnatte  v.  Allen,  5  Gratt  409; 
Stroud  V.  Connelly,  88  Gratt  217;  Breedinsr  v.  Davis, 
77  Va.  680;  Pickens  v.  Kniseley,  86  W.  Va.  794. 15  S.  E. 
Rep.  907;  Merritt  v.  Huf  hes,  86  W.  Va.  356,  15  S.  £. 
Rep.  56;  Sine  v.  Fox,  88  W.  Va.  521, 11  S.  £.  Rep.  218; 
Central  Land  Co.  v.  Laidley,  32  W.  Va.  184,  0  S.  E. 
Rep.  61 ;  Gale  v.  Oil  Run  Petroleum  Co..  6  W.  Va.  200. 

Before  the  birth  of  issue  the  husband  Is  seized  of 
freehold,  not  as  his  own.  but  as  his  wife's:  the 
after  issue  bom,  he  has  a  freehold  in  his  own  riffht 
Wyatt  V.  Smith.  25  W.  Va.  813. 

The  rents  and  profits  of  real  estate  held  in  ac- 
tual possession  by  a  coparcener  with  the  wife, 
belouff  absolutely  to  the  husband.  Dold  v.  Geiffer, 
2  Gratt  98. 

At  common  law  on  the  death  of  a  wife  her  real 
estate  descended  to  her  heirs  immediately,  except 
where  she  had  had  a  child  by  her  surviving  husband, 
born  alive  and  capable  of  inheriting  her  estate,  in 
which  case  he  had  a  life  estate  in  such  lands  as  ten- 
ant by  curtesy.  Beard  v.  Beard.  23  W.  Va.  180; 
Wallace  v.  Taliaferro.  2  Call  447.  See  monographic 
note  on  "Curtesy." 

Land  Sold  for  Reinvestment.— Where  land  is  di- 
rected by  will  to  be  sold  and  the  proceeds  invested 
in  other  lands  for  the  benefit  of  a  married  woman, 
but  she  elects  with  the  approval  of  the  court,  to 
take  the  proceeds  as  money,  her  husband  is  entitled 
to  no  greater  rights  in  the  money  than  he  would  be 
entitled  to  in  the  land.    Ashby  v.  Smith,  1  Rob.  55. 

Land  Sold  for  Partition.— So  where  land  is  sold  for 
partition  the  proceeds  remain  land,  where  the  mar- 
ried woman  has  done  nothlniBr  before  or  after  mar- 
riage to  sifirnify  an  intention  to  take  the  proceeds 
as  personalty.  The  husband  is  not  entitled  to  them 
as  his  wife's  administrator.  Turner  v.  Dawson,  80 
Va.  841. 

Wife's  Consent  Not  Sufficient  without  Privy  Exam- 
ination.—Even  if  the  married  woman  consent  that 
the  proceeds  be  paid  to  the  husband  absolutely,  it 
is  not  sufiQcient  unless  such  consent  be  ascertained 
by  privy  examination,  as  required  in  case  of  a 
convevanee other  realty.  Ashby  v.  Smith,  1  Rob.  59, 
Turner  v.  Dawson,  80  Va.  841. 

Land  Exchanged  for  Other  Land.— Where,  prior  to 
the  "Married  Woman's  Act,"  a  wife's  land,  at  her 


request  is  sold  by  the  husband  and  the  same  day 
another  tract  of  land,  for  which  both  husband  and 
wife  wished  to  exchang-e  the  former  tract  is  pnr> 
chased  by  the  husband,  such  exchang-e  being'  the 
sole  object  of  the  sale,  such  sale  will  not  amount  to 
a  conversion  into  personalty  so  that  the  marital 
riffhts  of  the  husband  will  attach,  but  it  will  be  held 
an  exehanffe,  and  if  the  proceeds  are  diverted  to  the 
payment  of  the  husband's  individual  debts,  his 
estate  will  be  made  to  refund  to  the  wife  the  amount 
so  diverted.  Aston  v.  Kendrick,  90  Va.  825.  90  S. 
E.  Rep.  827. 

Inherited  Realty  Entitled  to  Exoneration  Oat  off  P«r^ 
sonalty.— Where  the  wife  is  entitled  as  heir  of  her 
father  to  real  estate  encumbered  by  a  mort^affe 
and  to  personalty  as  his  distributee,  she  is  entitled 
to  have  the  mortgage  paid  off  out  of  the  personalty. 
Her  husband  cannot  elect  to  take  the  personalty  free 
from  the  oblisration  to  pay  off  the  mortffag'e.  with 
or  without  the  consent  of  the  personal  representa- 
tive.   Dandridffe  v.  Minge.  4  Rand.  807. 

HuslMnd's  PoMenlon  Not  Adverse.- A  husband  oc- 
cupying his  wife's  land  does  not  hold  adversely  to 
her,  but  under  her,  as  tenant  by  the  curtesy.  The 
fact  that  there  is  an  a«rreement  for  a  separation 
does  not  affect  the  case,  when  it  says  nothing-  about 
the  tract  so  occupied.  Dooley  v.  Baynes,  86  Va.  644. 
10  S.  E.  Rep.  974. 

As  Heir  to  WMe.— The  marital  riffhts  of  the  hus- 
band, can  never  be  Included  under  the  word 
"heirs."  He  is  never  "heir"  to  his  wife  except 
where  she  has  no  blood  relation  in  existence. 
Robinson  v.  Brock.  1  H.  &  M.  812;  Code  Va  1887. 
sec.  2548,  sec.  10. 

h.  In  Wife's  CfiOtteU  ReaX. 

Oenerally.— A  husband  has  a  qualified  title  to  hl» 
wife's  chattels  real.  He  has  a  riffht  to  the  possession 
and  enjoyment  of  them  duriuff  coverture  and  a  right 
to  dispose  of  them  duriuff  that  period.  If  he  does 
dispose  of  them  by  a  complete  act  in  his  lifetime, 
her  right  by  survivorship  is  gone  and  this  whether 
his  disposition  was  with  or  without  consideration 
and  whether  the  leffal  estate  in  the  term  was  in 
the  wife  or  was  held  In  trust  for  her  benefit  If 
the  husband  do  not  alien  the  terms  and  survive 
his  wife,  he  takes  them  by  virtue  of  his  marital 
riffhts.  Harcum  v.  Hudnall,  14  Gratt  360;  Yerby 
V.  Lynch,  3  Gratt  460;  Dold  v.  Gelffer.  2  Gratt  9& 

May  Release  or  Asslffn  Them.— The  husband's  power 
to  assign,  surrender,  or  extinguish  his  wife's  chattels 
real  in  possession  actual  or  constructive,  is  on- 
limited  and  that  either  for,  or  without  considera- 
tion.   Yerby  v.  Lynch,  3  Gratt  460, 47S. 

But  Cannot  Bequeath  Them.- But  the  husband  can- 
not dispose  of  his  wife's  chattels  real  by  will.  Such 
a  disposition  will  not  prevail  affainst  her  right  br 
survivorship,  for.  as  this  takes  effect  immediately 
upon  his  death,  it  takes  precedence  of  the  bequest 
in  the  will,  which  cannot  take  effect  until  after  his 
death.  Harcum  v.  Hudnall,  14  Gratt  884:  Henry  v. 
Graves,  16  Gratt  244. 

Husband's  Riffht  by  5arvlvorshlp.— If  the  husband 
survives,  he  will  be  entitled  to  his  wife's  chattels 
real  by  survivorship,  not  as  administrator  of  his 
wife.  Dold  V.  Gelffer,  2  Gratt  98;  Henry  v.  Graves, 
16  Gratt  244. 

Wife's  Riffht  by  Survivorship.— But  notwithstand 
ing  the  husband's  possession  and  enjoyment  of  the 
terms  during  the  coverture,  if  the  wife  be  the  sur- 
vivor and  the  terms  remain  in  statu  quo  and  un- 
chauffed,  she,  and  not  the  husband's  next  of  kin  will 
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be  entitled  to  them.    Harcam  y.  Hudnall,  14  Oratt 
SM;  DoldY.  G^elffer.  SGratt  96. 

e.  In  Wife^t  Pertonaity. 

(I)  In  PoMeMloii.~it  Is  an  nndlspated  principle  of 
the  common  law  that  marriafire  Is  an  absolute  gift 
tothebnsbandof  all  the  personal  estate  of  which 
the  wife  is  actually  and  beneficially  possessed  in  her 
own  rlffht  at  the  time  of  marrla^,  and  such  other 
personal  estate  as  comes  to  her  dnrlntr  the  mar- 
riage. Campbell  y.  Bowles.  80  Qratt  862;  Dold  v. 
Oeiffer,  2  Gratt.  96;  Rixey  v.  Dei  trick.  86  Va.  42.  6  S. 
E.  Rep.  615;  Hannon  y.  Honnihan,  86  Va.  420,  12  S. 
E.  Rep.  157:  Yerby  v.  Lynch,  S  Qratt.  480;  Wallace 
y.  Taliaferro,  2  Call  447:  Hutchinson  y.  Parkersburg-. 
©  W.  Va.  296;  Taylor  y.  Yarbrouffh,  18  Gratt.  188; 
Lanham  y.  Lanham.  80  W.  Va.  222, 4  S.  E.  Rep.  278; 
Crabtree  y  Dunn.  86  Va.  968.  IIS.  £.  Rep.  1068; 
Branch  y.  Booker.  8Munf.  48;  Williams  y.  Sloan,  76 
Va.  187;  Coatney  y.  Hopkins,  14  W.  Va.  888:  Grant  y. 
Sutton.  00  Va.  771.  10  S.  E.  Rep.  784;  Yates  y. 
Law.  86  Va.  117,  0  S.  E.  Rep.  506;  Miller  y.  Blose.  80 
Gratt.  744;  Tabb  y.  Archer,  7  Gratt.  406;  Clarke  y. 
Kinff.  84  W.  Va.  681,  12  S.  E.  Rep.  776. 

Hence  a  conyeyance  by  the  husband  alone  will 
pass  snch  interest.    Linn  y.   Patton,  10  W.  Va.  187. 

Personalty  belonfflng-  to  the  wife  and  not  con- 
veyed to  her  as  ber  equitable  separate  estate  and 
haTlnff  been  reduced  into  possession  by  the  husband, 
thereby  becomes  his  absolute  property  and  liable 
for  his  debts.    HUl  y.  Wynn.  4  W.  Va.  468. 

This  riffht  applies  as  well  to  personalty  comluff 
into  her  possession  durinjr  coyertnre  as  to  that  in 
her  possession  at  the  time  of  marrlaffe.  Wallace  y. 
Taliaferro,  2  Call  447. 

Where  the  interest  on  a  sum  of  money  was  girtn 
by  will  to  a  married  woman  during  the  lifetime  of 
her  husband  and  on  his  death  the  principal  to  be 
paid  to  her.  it  was  held  that  the  wife  took  an  abso- 
lute estate,  to  which,  if  she  died  first,  her  husband 
was  entitled.    Stark  y.  Lipscomb,  20  Gratt.  822. 

Stoves.— Slaves  beiuff  personal  property  before 
emancipation,  were  ffovemed  by  the  same  rule. 
Graham  v.  Graham,  10  W.  Va.  866. 

Where  a  will  directs  that  a  division  of  the  estate 
be  made  when  each  cbild  *'separates'*from  the  fam- 
ily, marriace  of  a  daughter  is  such  a  separation, 
thouffb  she  continue  to  live  with  the  widow,  as  to 
entitle  the  husband  to  demand  her  share  of  the  es- 
tate, and  he  is  entitled  to  the  profits  from  the* time 
of  themarriaiBreora  reasonable  time  thereafter  and 
is  charsreable  with  her  proportion  of  any  expense  in 
maintaining-  nnproductlve  slaves.  Branch  v. 
Booker.  8  Munf.  43. 

Effect  ol  BoMoclpstion.— Under  the  sUtute  of  Vir- 
ffioia  an  instrument  of  emancipation  is  ineffectual  to 
confer  freedom,  till  full  probate  thereof  be  made 
according  to  law.  and  takes  effect  only  from  the  date 
of  the  complete  probate  ;  and,  as  the  rights  of  the 
bnsband.  in  this  case,  attached  to  the  property  long- 
before  fnll  probate  was  made,  the  subsequent  full 
probate  did  not  divest  or  affect  those  rig-hts.  or  give 
any  right  to  freedom.    Thrift  v.  Hannah,  2  Leiffh  800. 

Oower  by  Pomer  Marriage.— When  a  widow  marries 
again,  the  slaves  which  she  held  for  the  term  of  her 
fife,  as  dower  belong  to  her  second  husband,  and  his 
representatives,  until  her  death.  McCariTo  v. 
Calllcott.  2  Munf.  501. 

EBbfenents  Severed  daring  Coverture.— Wheat 
severed  from  the  land  of  the  wife  before  her  death 
belongs  to  the  husband  Jur«  fnariti,  and  where  the 
guardian  of  the  wife  continues  to  manag-e  her  land 
as  aottU  after  the  marriage,  he  acts  as  airent  for  the 


husband,  and  the  purchaser  of  the  wheat  is  liable  to 
the  husband  and  not  to  the  guardian,  for  the  pur- 
chase price  and  if  he  pays  it  to  the  ruardlan  after 
notice  from  the  husband  not  to  do  so,  he  pays  in  his 
own  wrong*  and  must  pay  ag-aln  to  the  husbapd. 
Guerrant  v.  Hocker,  7  Leiffh  866. 

W|fe*s  Equltabto  Interests.— The  husband's  interest 
in  his  wife's  equitable  interests  is  only  an  equity, 
hence,  cannot  be  taken  in  execution  under  a  JL  fa. 
Lewis  v.  Adams,  6  Leig'h  820.  See  monographic  note 
on  "Executions"  appended  to  Paine  v.  Tutwiler,  27 
Gratt.  440. 

Immaterial  Whence  Personalty  Was  Derived.— Where 
the  husband  is  in  possession  of  his  wife's  money  in 
West  Virginia,  where  they  reside  and  where  he  pur- 
chases personalty,  it  is  immaterial  whether  the 
money  so  paid  was  in  fact  a  part  of  the  proceeds  of 
the  real  estate  formally  owned  by  the  wife  or 
whether  it  was  derived  by  him  from  other  sources. 
For  even  if,  as  claimed,  it  was  the  former,  yet  having- 
been  reduced  into  possession  by  the  husband,  and 
brouffht  into  that  state  during  coverture,  by  the 
laws  thereof  it  became  thenceforth  absolutely  his 
own  money  by  virtue  of  the  marital  rights  and  it 
was  not  competent  for  him  to  defeat  his  creditors 
by  investing  it  in  personal  property  in  the  name  of. 
his  wife.    Hill  v.  Wynn,  4  W.  Va.  468. 

Wife's  Interest  »b  Sarvlvor.— Nor  will  the  wife  have 
any  interest  in  the  personalty  on  the  death  of  the 
husband,  except  as  a  distributee  of  her  husband. 
Graham  v.  Graham,  10  W.  Va.  866. 

(a)  In  Acttoa. 

Must  Reduce  Them  Into  Possession  during  Coverture. 

—The  husband  is  not  absolutely  entitled  to  his  wife's 
choses  in  action  unless  he  reduces  them  into  posses- 
sion durinar  her  lifetime.  Dold  v.  Gelg-er,  2  Gratt 
06;  Wallace  v.  Taliaferro,  2  Call  447;  Ware  v.  Ware, 
26  Gratt  670;  Williams  v.  Sloan,  76  Va.  137;  White  v. 
Gouldin.  27  Gratt  401. 

If  the  husband  reduces  the  choses  in  action  of  his 
wife  into  possession  during  coverture,  they  belong- 
to  him  absolutely  and  on  his  death  his  administra- 
tor is  entitled  to  them  as  agrainst  the  wife.  Harcum 
V.  Hudnall.  14  Gratt  860;  Yerby  v.  Lynch.  8  Gratt. 
460:  Haxall  v.  Shippen,  10  Leiffh  688. 

A  husband  had  such  an  Interest  in  his  wife's 
choses  in  action,  as  to  render  him  an  incompetent 
witness  in  a  suit  to  recover  them.  Murphy  v. 
Carter,  28  Gratt  477. 

Insurance  Money.— Insurance  money  recovered  by 
the  husband  and  wife  during  coverture  from  an 
insurance  company,  although  arisinff  from  the 
destruction  of  realty,  belongs  to  the  husband.  Jura 
mariti.    Haxall  v.  Shippen,  10  Leigh  686. 

Slaves.— Under  sec.  4,  Act  1727.  slaves  are  governed 
by  the  same  rules  as  other  classes  of  personalty 
with  respect  to  the  necessity  for  reduction  Into  pos- 
session by  tbe  husband,  when  they  are  merely  in 
action.    Wallace  v.  Taliaferro,  2  Call  447. 

Dtotrlbutory  Share.— A  claim  against  her  motber 
as  administratrix  for  the  proportion  of  the  money 
whicb  a  married  woman  was  entitled  to  receive  as 
one  of  the  distributees  of  her  father's  estate  Is  a 
chose  in  action  which,  upon  reduction  into  posses- 
sion, belongs  to  her  husband.  Shanks  v.  Edmond- 
son.  28  Gratt  804. 

Bonds.— Where  a  husband  advances  tbe  money 
arising-  from  the  sale  of  his  wife's  real  estate,  and 
takes  a  bond  therefor,  payable  to  his  wife,  such 
bond  is  a  chose  in  action  subject  to  be  reduced  into 
possession,  by  the  husband,  but  in  default  thereof 
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survives  to  the  wife  on  the  death  of  the  husband. 
Perkins  v.  Clements.  1  P.  &  H.  141. 

Character  of  Poaseasion  Necaaaary,  Poaaeaaloo  aa 
Executor  Not  Sufficient.— "Possession  as  executor  Is 
no(  sufficient.  Possession  in  his  character  as  hus- 
band, and  in  risrht  of  his  wife  is  indispensable.  Such 
possession,  if  he  were  a  different  person  from  the 
executor,  could  not  legally  be  without  the  executor's 
assent;  but  the  law  is  the  same  whete  both  char- 
acters are  united  in  the  same  person.  In  that  case, 
an  assent  or  election  to  take  as  devisee,  must  be 
expressed  or  clearly  implied.  Otherwise,  his  posses- 
sion will  be  considered,  as  in  his  character  of  exec- 
utor." Wallace  v.  Taliaferro,  2  Call  447:  Keagy  v. 
Trout,  86  Va.  890.  7  S.  E.  Rep.  829:  Blakey  v.  Newby,  6 
Munf.  64;  Williams  v.  Sloan,  75  Va.  187. 

PosMMion  mB  Cestui  Que  Trust.— To  amount  to  a 
reduction  into  possession  by  the  husband,  he  must 
be  possessed  of  his  wife's  personalty  (u  husband,  a 
possession  as  cestui  que  trust  is  not  sufficient.  Robin- 
son V.  Brock,  1  H.  &  M.  S18. 

Reduction  Into  Poasesalon. 

Oenerally.— The  acts,  to  effect  a  reduction  into  pos- 
session of  the  wife's  chose  in  action,  roust  be  such  as 
to  change  the  property  in  it,  or  somethinar  to  divest 
the  wife's  riffht  and  to  make  that  of  the  hus- 
band absolute:  such  as  a  Judgment  in  an  action 
commenced  by  him  in  his  own  name,  or  a  receipt  of 
the  money  or  a  decree  that  it  be  paid  to  him  or  ap- 
plied to  his  use.  Harcum  v.  Hudnall,  14  Gratt.  379; 
Yerby  v.  Lynch,  8  GratL  476. 

Choaes  lo  Action  Accruing  during  Coverture.— As  to 
the  choses  in  action,  which  accrue  to  the  wife  durinff 
the  coverture,  the  unity  which  then  exists  between 
them,  and  the  merger  in  a  great  degree  of  her  sep- 
arate legal  existence  in  his.  prevents  her  from  hav- 
ing any  continuing  interest  without  his  consent, 
which  is  however  presumed  during  his  acquies- 
cence: and  hence  the  necessity  of  his  disagreement 
by  some  decisive  act  of  separate  ownership.  It  is 
in  his  election  to  prosecute  an  action  or  suit  for 
the  recovery  of  the  chose  to  a  judgment  or  decree  in 
his  own  name  alone,  or  in  the  Joint  names  of  himself 
and  wife.  In  the  former  case,  the  wife's  right  by 
survivorship  is  defeated;  in  the  latter  it  is  not, 
without  the  further  act  on  his  part  of  suing  out  exe- 
cution. Yerby  v.  Lynch,  8  Gratt.  474;  Perkins  v. 
Clements,  1  P.  &  H.  141. 

Choses  In  Action  Accruing  l>efore  Covertore.— In 
Haxall  V.  Shippen,  10  Leigh  &36,  it  was  held  that  the 
recovery  of  Judgment  by  husband  and  wife  on  a 
bond,  accruing  to  the  wife  before  coverture,  was  a 
aufflcient  reduction  into  possession. 

Voluntary  Payment  to  Huaband.— If  he  does  not  sue, 
but  receives  payment  of  the  bond,  he  also  defeats 
her  title  by  survivorship:  and  if  the  wife,  being 
in  possession  of  the  bond,  institutes  suit  on  it  after 
the  death  of  the  husband,  the  plea  of  payment  to 
the  husband  by  the  obligor,  will  be  a  valid  defence 
to  the  action.    Perkins  v.  Clements,  1  P.  &  H.  141. 

Execution  of  Bond  to  Huaband  by  Hia  Wlffe'a  Guard- 
ian.—Where  a  guardian,  who  had  executed  official 
bonds,  makes  a  settlement  with  the  husband  of  her 
ward,  and  executes  her  bond  to  him  for  the  amount 
found  due,  it  was  held  by  a  divided  court,  two  to 
two,  that  this  was  a  sufficient  reduction  into  pos- 
session by  the  husband  to  vest  the  claim  in  him 
and  defeat  the  wife's  right  of  survivorship.  Yerby 
y.  Lynch,  8  Gratt.  460.  Stai^abo,  J.,  was  of  same 
opinion,  but  died  before  completing  his  opinion. 

Where  the  guardian  of  the  infant  husband  takes 
bonds  from  the  administrator  in  satisfaction  of  the 


wife's  distributive  share,  surrenders  these  to  the 
respective  obligors  and  takes  bonds  payable  to  him- 
self aa  g-uardian,  institutes  suits,  recovem  Jndc- 
ments,  and  sues  out  executions  on  these,  levies  the 
executions,  and  only  fails  to  make  sales  on  account 
of  the  stay  laws,  this  was  held  a  sufficient  reduction 
into  possession.    Ware  v.  Ware,  28  Gratt.  070. 

Poaseasion  under  interlocntory  Decree  of  Partttioo.  — 
Where  slavea-  wete  in  the  possesaion  of  a  hnaband 
and  his  wife  under  an  interlocutory  decree  for  par- 
tition, it  was  held  by  a  divided  court  that  thia  was 
not  such  a  reduction  into  possession  as  would  give 
the  husband  title  to  the  property.  Gregory  v.  Marka. 
1  Rand.  S». 

Poaseasion  under  Uncenffirflied  ComoilaaioBer'a  Re- 
fjort— A  widow  entitled  to  an  interest  In  the  slaves 
of  her  deceased  husband  marries  a  second  time  and 
a  suit  is  brought  by  her  second  husband  and  herself 
for  a  division  of  the  slaves,  which  is  made  by  com- 
missioners appointed  by  the  court,  but  their  report 
was  never  returned  nor,  therefore,  confirmed  :  the 
slaves  remain  on  the  plantation  in  possession  of 
husband  and  wife  and  in  this  state  of  things  the 
husband  dies.  Held  (thoug-h  by  a  divided  court>. 
that  the  husband  acquired  no  right  to  the  slaves. 
Gregory  v.  Marks,  1  Rand.  855:  Taylor  v.  Yar- 
brough,  18  Gratt.  183. 

Renting  Out  Property.— Where  the  husband  con- 
jointly with  the  guardian  of  another  beneficiary 
rents  out  land  which  has  been  equitably  converted 
into  personalty  this  does  not  amount  to  a  reduction 
into  possession  of  the  principal  of  such  property. 
Harcum  v.  Hudnall,  14  Gratt  960. 

Receipt  of  Renta.— The  receipt  of  rents  from  the 
wife's  choses  in  action  Is  a  sufficient  reduction  into 
possession  of  the  renls,  and  vests  them  absolutely  in 
the  husband.    Harcum  v.  Hudnall,  14  GratL  SOB. 

But  the  receipt  of  interest  or  rents  by  a  husband 
upon  a  chose  in  action  of  the  wife  Is  not  such  a  re- 
duction into  possession  aa  would  vest  the  chose  In 
him  and  defeat  the  wife's  right  of  survivorship. 
Harcum  v.  Hudnall,  14  Gratt  808. 

Deed  of  Adjustment  Conveying  Property  to  Huaband. 
—A  deed  of  adjustment,  by  which  the  Interest  of 
his  wife  and  another  distributee  in  realty  Is  con- 
veyed to  the  husband  is  a  sufficient  redaction  into 
possession.  Shanks  v.  Edmundson.  S8  Gratt  804. 
See  UUe,  "Wife's  Equity."  infra. 

Aastgnmentof  Wife's  Choaes  in  Action. 

Oenerally.— But  the  potential  ownership  of  the  hus- 
band over  his  wife's  choses  in  action,  may  be  exer- 
cised in  other  modes,  besides  the  reduction  of  them 
into  actual  possession.    Yerby  v.  Lynch.  3  Gratt  474. 

Thus  a  husband  has  power  to  sell  the  wife's  choses 
in  action.  Taliaferro  v.  Taliaferro,  4  Call  03:  Ware 
V.  Ware.  28  Gratt  C70. 

The  interest  of  the  wife  in  her  father's  estate 
after  his  death  is  such  a  present  Interest  auacepti- 
ble  of  being  reduced  Into  immediate  possession  as 
to  pass  by  the  assignment  of  the  husband,  ao  aa  to 
deprive  the  wife  of  her  right  of  survivorship. 
Browning  v.  Headley.  8  Rob.  840. 

Muat  Be  for  Valuable  Consideration.- The  assign- 
ment, to  deprive  the  wife  of  her  rlf  ht  by  survivor- 
ship, must  be  for  a  valuabU  consideration.  When  the 
assignment  is  without  consideration.  If  ttre^husband 
dies  before  the  chose  is  reduced  into  possession,  the 
leffal  right  of  the  wife  by  survivorship  attaches  and 
defeats  the  right  of  the  assignee.  Ware  v.  Ware,  28 
Gratt  070:  Browning  v.  Headley,  9  Rob.  34a 

A  husband's  assig-ument  for  value  of  his  wife's 
legal  chose  in  action   is    good    against    the  wife 
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Itecaase  it  is  equivaleDt  to  a  reduction  into  poBses- 
sion.  Having  a  riffht  to  reduce  it  into  possession,  he, 
in  effect,  does  so,  when  he  receives  value  for  it  By 
selling  it.  he  agrees  to  reduce  it  into  possession  for 
the  benefit  of  the  vendee:  and  a  court  of  equity,  in 
such  a  case  considers  that  as  done  which  is  acreed 
to  be  done.    Henry  v.  Graves.  10  Qratt  344. 

Exoqrt  Whco  AsslffBaMe  at  Cooimoii  Law.— So  far 
as  choses  in  action  are  assiffnable  at  common  law, 
a  husband's  assignment  of  them  either  for  or  with- 
out consideration  is  valid  affainst  the  wife's  riffhtof 
survivorship,  but  assignments  of  choses  In  action 
not  assiirnable  at  common  law,  to  be  valid,  must  be 
for  a  valuable  consideration.  Yerby  v.  Lynch,  8 
Gratt.  400,  470l 

AjslffiuBMit  Must  Be  Special.— The  assifirnment,  to 
deprive  the  wife  of  her  riyht  by  survivorship,  must 
also  be  special.  A  general  assignment  of  the  hus- 
band's estate  for  the  benefit  of  creditors,  an  assifirn- 
ment in  bankruptcy,  or  an  assifirnment  under  the 
insolvent  laws,  would  not  defeat  the  wife's  right  to 
take  by  survivorship  a  present  interest,  capable  of 
beiuflT  reduced  into  possession,  but  not  actually  so 
reduced  duringr  the  coverture.  Browning  v.  Head- 
ley,  t  Rob.  840:  Ware  v.  Ware,  88  Gratt.  070. 

Release  of  Wife's  Cboses  in  Action.- A  husband 
may  release  his  wife's  choses  In  action  either  for,  or 
without,  consideration  aud  such  release  is  good  to 
bar  the  surviving  wife.  Yerby  v.  Lynch,  8  Gratt. 
400.473. 

Disposition  by  Will.— A  disposition  by  will  on  the 
part  of  the  husband  of  the  wife's  chose  in  action 
win  not  avail  to  defeat  the  wife's  right  of  survivor- 
ship.   Wallace  v.  Taliaferro,  2  Call  447. 

By  Whom  Reduction  May  Be  Made,  Guardian  of 
Infant  HusInumI.— The  guardian  of  an  infant  husband 
has  the  rifirht  to  reduce  into  possession  for  the  hus- 
band, the  choses  in  action  of  the  wife.  Ware  v. 
Ware.  28  Oratt.  070. 

Creditors  of  the  Husband— The  husband's  rights  in 
the  choses  in  action  of  the  wife  are  liable  to  attach- 
ment at  the  suit  of  the  husband's  creditors.  Vance 
V.  McLauffhlin,  8  Gratt.  289. 

The  creditors  have  the  right  to  seize  the  earnings 
of  the  wife  by  proper  process  against  the  husband, 
before  they  are  reduced  to  possession  by  the  hus- 
band: but  are  liable  to  be  defeated  in  such  proceed- 
ing by  the  death  of  the  husband  before  they  are 
reduced  to  possession,  as  in  such  case  they  would 
survive  to  the  wife.  Bailey  v.  Gardner,  31  W.  Va.  M. 
5  S.  E.  Rep.  030. 

The  commencement  of  attachment  proceedinfirs 
by  the  creditors  of  the  husband  is  not,  in  legal 
contemplation,  equivalent  to  a  reduction  into  pos- 
session by  the  latter  of  the  subject  sought  to  be 
charfired,  but  creates  only  a  lien  in  favor  of  the 
creditor,  which  Is  liable  to  be  defeated  by  the  hus- 
band's dyinfiT  pending  the  proceeding,  leaviufir  his 
wife  survivingr  him.    Vance  v.  McLaughlin.  8  Gratt 


Wife's  RIffbt  of  5arvlvorshlp.-On  the  death  of  the 
husband  (the  wife  surviving)  before  the  reduction 
to  possession,  the  chose  in  action  survives  to  the 
wife.  Dold  V.  Geifirer,  2  Gratt  98:  Ware  v.  Ware,  28 
Gratt  870:  Vance  v.  McLaaghlin,  8  Gratt  289;  Har- 
cum  V.  Hudnall.  14  Gratt  809:  Beard  v.  Beard.  22  W. 
Va.  180:  Perkins  v.  Clements,  1  P.  &  H.  141;  May  v. 
Boisseau,  12  Leigh  512. 

A  fortiori,  the  wife's  right  of  survivorship  will 
attach  to  the  increase  of  slaves  belonfiring  to  the 
wife,  but  bom  <i/ter  the  husband's  death.  Taylor  v. 
Yarbrougrh.  18  Gratt  188. 


>  -A  slave  having  been  lent  to  a  husband  and  wife  on 
their  marriage,  by  the  wife's  father,  he  by  his  will 
flrives  the  slave  and  her  increase  to  his  daughter  for 
life,  with  remainder  to  her  children.  The  husband 
having  died  a  few  months  after  the  father,  leaving 
his  wife  surviving  him,  in  the  absence  of  all  proof, 
the  court  will  not  presume  the  assent  of  the  father's 
executors  to  the  legacy,  so  as  to  vest  the  life  estate 
of  the  wife  in  the  husband:  but  it  will  be  held  to 
survive  to  the  wife.    Llvesay  v.  Helms,  14  Gratt  441. 

Divorce  a  Civil  Death.— A  divorce  is  in  effect  a  civil 
death,  and  the  right  of  the  wife  to  her  choses  in 
action  not  reduced  into  possession  during  cover- 
ture, is  placed  on  the  same  ground  as  if  the  husband 
had  died.    Browning  v.  Head  ley.  2  Rob.  840. 

Husband's  RlffhU  as  Administrator  of  His  WIfe.-On 
the  death  of  the  wife  (the  husband  surviving),  the 
beneficial  Interest  therein  survives  to  the  husband 
as  entitled  to  administration  to  the  wife,  and 
absolved  from  the  obligation  to  distribute.  Dold  v. 
Geiger,  2  Gratt  98:  Harcum  v.  Hudnall,  14  Gratt 
809:  Beard  v.  Beard,  22  W.  Va.  190. 

Where  a  testator  bequeaths  to  a  daughter  the  in- 
terest on  £4,000,  during  her  life,  and  at  her  death  the 
interest  on  said  sum  to  go  to  his  four  granddaugh- 
ters equally,  and  at  their  decease,  the  principal  and 
Interest  to  be  disposed  of  by  them  to  their  heirs; 
and  his  daughter  releases  to  the  husband  of  one  of 
the  granddaughters  all  her  right  to  the  Interest  on 
one-fourth  of  the  said  amount  and  the  said  firrand- 
daughter  dies  in  the  lifetime  of  the  daughter,  her 
husband,  as  her  administrator  Ih  entitled  to  recover 
the  said  one-fourth  interest  of  his  wife.  Goodwin  v. 
Taylor,  2  Wash.  74. 

A  plaintiff  suing  for  slaves  as  administrator  of  his 
wife,  is  not  barred  by  a  decision  against  him,  in  her 
lifetime,  in  a  suit  to  which  she  was  not  a  party:  the 
ground  of  that  decision  having  been  that  under  the 
act  of  limitations,  the  opposite  party  had  obtained  a 
legal  title  to  the  slaves  by  five  years*  possession 
commencing  during  the  coverture;  during  which 
also  the  right  of  the  wife  accrued;  and  the  husband 
having  never  had  possession  in  his  character  as  hus- 
band.   Blakey  v.  Newby,  0  Munf.  04. 

Administration  Not  Necessary.— A  husband  surviv- 
ing his  wife  (or  In  case  of  his  death  afterwards,  his 
executor  or  administrator)  may  maintain  an  action 
on  a  personal  contract  made  with  the  wife  before 
the  marriage,  or  for  their  joint  benefit  afterwards: 
notwithstanding  he  did  not  take  administration  on 
her  estate.    Chichester  v.  Vass,  1  Munf.  98. 

effect  of  Assignment  after  Wife's  Death.— An  as- 
signment by  a  husband  of  a  note  belonfiring  to  his 
deceased  wife  is  a  violation  of  the  rights  of  her  per- 
sonal representative  and  amounts  to  no  more  than 
an  order  in  favor  of  his  assifirnee  upon  her  adminis- 
trator, when  appointed,  for  whatever  interest  he 
may  have  as  sole  distributee  after  the  payment  of 
debts  and  costs  of  administration.  Commercial 
Bank  v.  Cabell.  90  Va.  562,  82  S.  E.  Rep.  58. 

d.  In  Eaminot  of  Wife. 

At  Law.— The  principle,  governing  the  husband's 
right  in  the  wife's  personalty  in  possession,  embraces 
her  earninfifs,  or  the  products  of  her  skill  and  labor, 
as  fully  and  completely  as  any  other  personal  estate 
which  comes  to  her  during  coverture.  The  common 
law  makes  them  as  absolutely  the  property  of  the 
husband  as  his  own  earnings.  Campbell  v.  Bowles, 
30  Gratt  002;  Jones  v.  Reld,  12  W.  Va.  860;  Bailey  v. 
Gardner,  81  W.  Va.  94,  5  S.  E.  Rep.  030;  Lanham  v. 
Lanham.  80  W.  Va.  222,  4  S.  E.  Rep.  273;  Grant  v.  Sut- 
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ton.  90  Va.  771, 19  S.  p.  Rep.  784;  Yates  v.  Law,  86  Va. 
117.  9  S.  E.  Rep.  608. 

In  Equity.— Where  by  the  basband's  consent  the 
wife  earns  money,  with  the  ag-reement  or  under* 
standing-  between  them,  tbat  it  is  to  be  hers,  and  the 
riffhts  of  creditors  do  not  intervene,  it  will,  in  a  court 
of  equity,  be  ffiven  to  her,  as  affainst  tbe  devisees  or 
distributees  of  the  husband.  Jones  y.  Reid.  12  W. 
Va.  350,  S65,  28  Am.  Rep.  4M. 

In  such  a  suit  It  is  only  necessary  to  make  the  per- 
sonal representative  of  the  husband  a  party,  the 
children  are  not  necessary  parties.  Such  a  bill  is 
not  multifarious  because  it  asks  for  an  issue  of 
devisavU  vel  non,  since  the  latter  is  not  within  the 
Jurisdiction  of  a  court  of  equity  as  such  :  the  court 
will  proceed  with  the  matter  over  which  it  has 
jurisdiction  as  if  It  were  the  only  object  of  the  bill. 
Jones  V.  Reid.  12  W.  Va.  360. 

Tf  she  desires  to  secure  them  to  herself  atrainst 
her  husband  and  his  creditors  she  may  do  so  before 
inarriare,  and  in  contemplation  thereof,  by  settle- 
ment to  her  separate  use,  and  she  will  be  protected 
in  her  rights  in  a  court  of  equity,  and  she  may  be 
thus  secured,  even  after  the  marriaffe,  but  such 
postnuptial  settlement  will  be  no  protection  ag-ainst 
the  creditors  of  the  husband,  existing  at  the  time  of 
the  settlement,  unless  it  is  based  on  a  valuable  con- 
sideration. Campbell  v.  Bowles,  80  Gratt  082; 
Bailey  v.  Gardner.  81  W.  Va.  94,  5  S.  E.  Rep.  OSOw 

This  rule  of  the  common-law  and  chancery  prac- 
tice was  not  changed  by  chapter  66,  Code  W.  Va. 
1868,  as  to  the  rights  of  married  women.  Bailey  v. 
Gardner.  31  W.  Va.  94.  6  S.  E.  Rep.  686. 

Where  Wife's  Labor  Is  Applied  to  Her  Separate  BsUte. 
—Bat  the  rig-ht  of  the  husband  to  the  eaminffs  of 
the  wife  does  not  apply  where  her  skill  and  labor 
are  applied  to  her  separate  estate.  The  husband 
will  not  be  entitled  to  the  profits  merely  because 
they  arise  from  this  source.  Trapnell  v.  Oonklyn, 
87  W.  Va.  242,  16  S.  E.  Rep.  670. 

4.  In  Wife^s  Expectant  Interests. 

lo  Personalty,  Alleoatlon,  Asslffnoieot.— The  bus- 
band  has  no  power  to  give  effect  to  any  assignment 
of  his  wife's  choses  in  action,  unless  circumstances 
so  turn  out  as  to  put  him  in  a  situation  which  would 
have  enabled  him  to  reduce  the  chose  in  action  into 
possession.  If  at  the  time  of  the  assignment  he  is 
in  a  condition  to  reduce  the  cAose  into  possession, 
the  assignment  operates  im  mediately ;  if  he  is  after- 
wards in  a  condition  to  reduce  it  into  possession,  the 
assifirnment  will  then  have  full  effect:  but  if  he  dies 
before  the  event  happens  on  which  it  may  be  reduced 
into  possession,  the  assignment  becomes  altogether 
inoperative.  Browning-  v.  Headley,  2  Rob.  840;  Dold 
V.  Geiger,  2  Gratt  98:  Henry  v.  Graves,  16  Gratt.  244; 
Moore  v.  Thornton,  7  Gratt  99. 

Effect  of  Such  an  Asslirnment.-  A  deed  by  the  hus- 
band and  wife  prior  to  the  Ck>de  1849,  purporting  to 
convey  their  interest  in  the  wife's  vested  remainder 
in  personalty  expectant  on  the  death  of  a  tenant  for 
life,  made  in  the  lifetime  of  both  wife  and  life  tenant 
is  to  be  regarded  as  a  conveyance  by  the  husband 
of  his  contlujBrent  interest  in  his  wife's  vested  remain- 
der which  will  become  absolute  in  the  assignee  when 
and  as  it  would  have  become  absolute  in  the  husband 
if  he  had  made  no  assignment  As  such  an  assiffu- 
ment  it  is  valid,  even  though  voluntary.  Henry  v. 
Graves.  16  Gratt  244. 

Disposal  of  Will —A  husband  dyinsr  in  the  lifetime 
of  his  wife  has  not  a  riiarht  to  devise  away  slaves,  to 
which  she  is  entitled  in  remainder  or  reversion,  the 
particular  estate  not  having  expired.    Upshaw  v. 


Upshaw,   2  H.  &  M.  881;  Taylor  v.  Yarbronffh.  It 
Gratt  188. 

In  such  case,  however,  if  the  husband  does  devise 
such  slaves  away  from  the  wife,  and  devises  other 
property  to  herself  for  life  with  remainder  over  to 
other  persons  in  fee  simple  :  and  she  takes  posses- 
sion of  the  estate  devised  to  her  by  him.  holds  it  f or 
many  years,  and  then  disposes  of  part  of  it  to  tliose 
entitled  in  remainder,  in  consideration  of  tbelr  ea- 
larglnff  her  interest  in  the  residue  to  a  fee  simple  : 
she  thereby  makes  her  election  to  accept  the 
provision  made  for  her  in  the  will,  and  precludes 
herself  from  holding  the  slaves  also ;  these  circum- 
stances together  with  her  taking  possession  of  these 
slaves,  being  sufficient  evidence  of  her  bavins-  such 
knowledge  of  the  two  funds  as  is  requisite  to  make 
such  election  obligatory.  Upshaw  v.  Upshaw,  t  H. 
A  M.  881. 

Wife's  Right  of  Sarvlvorshlp.— Where  a  wife  has  a 
vested  remainder  in  personal  estate  expectant  on 
the  death  of  a  tenant  for  life,  and  both  the  wife  and 
tenant  for  life  outlive  the  husband,  the  wife  Is  en- 
titled, by  right  of  survivorship,  to  the  interest  In 
remainder,  not  only  against  the  representatives 
and  general  assignees  of  the  husband,  but  even 
against  the  particular  assignee  for  valuable  consid- 
eration, and  this  Is  as  true  of  slaves  as  of  other 
personalty.  Henry  v.  Graves.  16  Gratt  944 ;  Moor- 
man V.  Smoot  28  Gratt.  80 :  Moore  v.  Thornton.  7 
Gratt  99:  Taylor  v.  Yarbrough,  IS  Gratt  183:  Street 
V.  Tinsley,  2  P.  &  H.  612. 

In  Upshaw  v.  Upshaw,  2  H.  &  M.  881.  it  was  said 
obiter  that  a  husband  could  sell  his,  and  his  wife's 
interest  in  her  remainder  or  reversion  in  personalty 
for  a  va2aa2>{«  consideration,  during  the  continuance 
of  the  particular  estate.  But  this  was  overruled  in 
Henry  v.  Graves,  16  Gratt  244,  as  far  as  it  held  such 
an  assignment  good  against  the  wife's  right  of 
survivorship. 

When  Husband  Outlives  Life  Tenant.— Where  the 
husband  and  the  life  tenant  join  in  a  voiuntarw  as- 
signment of  a  chose  in  action  which  belongs  to  the 
wife  in  remainder,  though  the  life  tenant  die  first, 
yet  If  the  husband  dies  before  the  chose  is  reduced 
into  possession  by  the  alienee,  it  will  survive  to  the 
wife.  Hayes  v.  Ewell,  4  Gratt  11.  See  title, 
"Choses  in  Action,"  supra. 

Husband's  Right  of  Survivorship.— A  feme  sole,  be- 
ing entitled  to  slaves  In  remainder  or  reversion 
and  afterwards  marrying  and  dying  before  the  de- 
termination of  the  particular  estate,  the  right  vests 
in  the  husband  absolutely  without  any  administra- 
tion. Dade  v.  Alexander,  1  Wash.  80;  Drummond  v. 
Sneed,  2  Call  491 ;  Brent  v.  Washington,  18  Gratt 
626.  The  same  is  true,  where  the  wife's  interest 
in  remainder  accrues  during  coverture.  Wade  v. 
Boxley.  5  L«lgh  442. 

A  husband  who  has  survived  his  wife  and  has 
qualified  as  her  administrator,  may  unite  with  the 
other  Joint  owners  of  the  reversion  of  a  slave  for  an 
injury  done  to  him;  and  the  description  of  him  in 
the  commencement  of  the  declaration  as  adminis- 
trator of  his  deceased  wife,  will  be  considered  as 
mere  descriptio  versoncs\  the  declaration  stating  the 
interest  in  the  property  as  his,  and  the  injury  as 
done  to  his  property.  Harvey  v.  Sklpwith,  16  Gratt. 
398. 

Life  Tenant  Has  No  Power  to  Convert  Into  Realty.— 
A  life  tenant  has  no  right  to  convert  personalty 
belonging  to  a  married  woman  in  remainder  into 
realty  so  as  to  exclude  the  marital  rights  of  the 
husband.    Haxall  v.  Shippen,  H)  Leigh  536. 
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mchts  of  Alienee.— But  wbei'e  a  charare  is  imposed 
on  the  interest  of  a  wife  nnder  a  will,  tbe  alienee  of 
the  wlfe*8  Interest,  if  he  is  deprived  of  the  wife's 
rertniontarv  interest  by  ber  riiarht  of  snnrivorsbip.  is 
entitled  to  be  relieved  of  a  proportionate  part  of  the 
charge  on  tha  whole  interest  aliened  to  him.  Moore 
T.  Thornton,  7  Oratt.  99. 

in  Realty.— A  bnsband  has  no  interest  in  bis 
wife's  expectant  interest  in  realty  as  lonar  as  tbe 
particnlar  tenant  is  liyin;.  Stroud  v.  Connelly,  88 
Gratt.  217. 

A  direct  of  Divorce.— The  act  of  February  I7tb,  1827. 
Sup.  Rev.  Code.  p.  222,  entitled  "An  act  to  prescribe 
tbe  method  of  proceeding*  in  suits,  and  on  petition 
for  divorces."  which  empowers  the  chancery  court 
"to  restore  to  tbe  injured  party,  as  far  as  practi* 
cable,  the  rights  of  property  conferred  by  the 
marrlaire  on  tbe  other,"  does  not  authorize  the 
court  to  Interfere  with,  or  defeat  the  vested  riffhts 
of  creditors,  or  bonaJlcU  alienees,  or  incumbrancers, 
which  attached  to  the  property  prior  to  the  in- 
stitntion  of  such  proceedings  for  divorce,  and  when 
the  property  was  tbe  absolute  property  of  the 
husband.    Jennings  v.  Montafifue.  2  Qratt.  S50. 

An  attachment  a^raiust  tbe  effects  of  the  husband 
as  an  abscondinsr  debtor,  levied  before  the  institu- 
tion of  a  suit  by  the  wife  for  a  divorce,  entitled  the 
attaching  creditor  to  be  satisfied  out  of  the  effects, 
in  preference  to  the  claim  of  the  wife.  Jenniuffs  v. 
Montague,  2  Gratt.  SO. 

A  marriaire  within  the  prohibited  degrees  having 
been  declared  null  by  a  sentence  of  the  court,  the 
husband  has  no  interest  in  the  property  which  was 
the  wife'8  at  the  time  of  the  marriage;  and  his  cred- 
itors candot  subject  it  to  tbe  payment  of  bis  debts. 
Kelly  V.  Scott,  5  Gratt.  479. 
2.  Of  WiTB. 

a.  In  IIuttMnd*s  Sealty.—See  monographic  fU>U  on 
"Dower"  appended  to  Davis  v.  Davis,  25  Gratt  S87. 

As  HelrB  to  the  Husband.- The  wife  is  the  only  heir 
to  ihe  husband  In  the  absence  of  blood  relations. 
Code  Va.  1887.  sec.  2548,  sec.  10;  Hannon  v.  Hounlhan, 
85  Va.  429,  12  S.  E.  Rep.  187. 

Such  Possession  Not  Adverse.- Where  a  wife  re- 
mains in  possession  of  her  husband's  property, 
claiminfiT  as  heir  to  her  husband  in  default  of  blood 
relations  of  the  husband,  such  possession  will  not 
be  deemed  adverse  to  the  claims  of  such  blood 
relations  of  the  husband.  If  it  turn  out  that  any  such 
exist.  Hannon  v.  Hounihan,  85  Va.  429, 12  S.  E.  Rep. 
167. 

b.  In  Husband's  Personalty. 

As  Distributee.— See  Code  Va.,  sec.  2557.  sec.  4. 

Court  Should  Protect  Widow's  interests.— In  de- 
creeing- a  sale  at  the  suit  of  the  heirs  of  a  dece- 
dent's estate  real  and  personal,  except  the  widow's 
share  of  the  slaves,  the  court  should  protect  and 
secure  to  her.  her  interest  in  the  proceeds  of  the 
sale  of  tbe  other  personal  property.  White  v.  White, 
16  Gratt.  264. 

Widow  Not  •  Purchaser  for  Value.— A  widow  having 
received  her  distributable  share  of  tbe  personal 
estate  of  her  husband,  is  not  a  purchaser  for  value. 
so  as  to  be  entitled  to  set  up  the  defence  of  purchaser 
for  value  without  notice.  Snoddy  v.  Haskins,  12 
Gratt.  863. 

Widow's  Election.— Tesutor  by  bis  will,  gives  real 
and  personal  estate  to  his  wife,  and  leaves  part  of 
his  personal  estate  undisposed  of:  the  wife  .does 
not  renounce,  but  accepts,  the  provision  made  for 
her  by  the  will.  Held^  she  is  excluded,  by  the 
statute,  1  Rev.  Code,  ch.  104,  sec.  26,  from  any  share 


of  her  husband's  personal  estate  undisposed  of  by 
his  will.  Dupree  v.  Cary.  6  Leigh  86;  Thornton  v. 
Winston.  4  Leigh  152. 

The  husband  by  his  will  gave  to  his  wife  certain 
personal  estate  absolutely,  and  a  tract  of  land  for 
life;  but  she  after  his  death  renounced  the  will  in 
the  mode  prescribed  by  the  statute.  Held^  she  is 
not  entitled  to  take  under  the  will  what  is  thereby 
given  to  her;  but  the  property  bequeathed  to  her 
is  to  be  applied  to  compensate  the  legatees  who  are 
disappointed  by  her  taking  her  distributable  share 
of  the  personal  estate.  Flndley  v.  Findley,  11 
Gratt  434. 

By  an  affreement  in  contemplation  of  marriage, 
the  intended  husband  bound  his  estate  to  pay  to  the 
intended  wife  certain  sums  of  money,  if  she  sur- 
vived him:  which  were  to  be  in  bar  of  and  in  full 
compensation  for  ber  dower.  Held,  this  agreement 
barred  her  of  her  dower  in  her  husband's  real 
estate;  but  does  not  deprive  her  of  ber  distribu- 
table share  of  his  personal  estate.  Findley  v.  Find- 
ley,  11  Gratt  484. 

Barred  by  Irrevocable  Alienation  by  Husband  in  His 
Ufetlnie.— A  wife  has  not  such  an  interest  in  that 
portion  of  the  personal  estate  of  her  husband,  to 
which  she  may  be  entitled  in  the  event  of  his  dying 
Intestate,  or  leaviuff  a  will  which  she  may  renounce, 
as  that  an  absolute  and  irrevocable,  though  merely 
voluntary,  deed  thereof,  executed  by  him  to  his 
children  by  a  former  marriage,  can  be  considered 
a  fraud  on  ber  rights,  or  be  set  aside  at  her  in- 
stance.   Liirhtfoot  V.  Colgln,  5  Munf.  42. 

The  conveyance  by  a  husband  by  which  he  parts 
absolutely  with  an  interest  in  personal  property, 
though  it  is  not  to  take  effect  until  his  death,  and 
although  he  retains  the  power  to  sell  and  reinvest 
or  account  and  also  the  power  to  reappoint  among* 
specified  objects,  is  valid  to  bar  the  wife  of  her  dis- 
tributable share  therein,  Baldwin,  J.,  saying:  "Two 
circumstances  must  concur  to  render  the  ffift  testa- 
mentary in  its  nature.  The  one  is  that  it  Is  not  to 
be  substantially  effective  until  his  death;  and  the 
other  is,  that  the  husband  does  not  divest  himself 
of  the  capacity  to  recall  it,  and  so  resume  to  himself, 
or  his  estate,  tbe  ownership  granted."  Gentry  v. 
Bailey,  6  Gratt  594. 

Advancements  Not  Brought  into  Hotchpot  for 
Widow.— Advancements  to  children  are  not  brought 
into  hotchpot  for  the  benefit  of  the  widow;  she  is 
only  entitled  to  share  in  the  estate  of  tbe  intestate 
of  which  he  died  possessed.  Knight  v.  Oliver,  12 
Gratt  88. 

Widow's  RIffht  to  Administration.— For  wife's  right 
to  administration  on  her  husband's  estate,  see  mon- 
ographic note  on  "Executors  and  Administrators." 

c.  Wife's  Equity. 

Oenerally.— The  rights  of  the  wife  lying  in  suit  for 
the  recovery  of  the  possession  of  which,  the  remedy 
is  of  equitable  or  ecclesiastical  Jurisdiction,  come 
under  a  different  category.    When  such  rights  are 
sought  to  be  enforced  by  the  husband,  on  a  claim 
in  equity  on  behalf  of  tbe  wife,  that  court  raises  up 
and  enforces  an  equity  in  her  favor,  which  sustains 
a  title  in  her  to  a  reasonable  provision  out  of  the 
property  in  action,  and  that  court  will  withdraw 
from  the  marital  power  of  the  husband  a  reason- 
able portion  of  the  property  in  action,  and  dedicate 
I  it  to  the  wife  and  her  children.    This  right  to  a  set- 
,  tlement  is  the  creation  of  the  court  of  equity,  and 
I  is  called  tbe  wife's  equity.    Dold  v.  Geiger.  2  Gratt 
I  96;  Browning  v.  Headley.  2  Rob.  340:  James  v.  Gibbs, 
IP.  &  H.  277;  Poindexter  v.  Jeffries,  15  Gratt  868: 
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Wlilte  V.  Qouldln,  27  Gratt  4M;  Dabney  v.  Kennedy, 
TGratL  817. 

The  wife's  equity  is  so  substantial  an  Interest  tbat 
ti  will  constitute  a  valuable  consideration  for  a  post- 
nuptial settlement  by  tbe  husband  upon  her  (made 
while  the  equity  exists),  which  will  be  sustained 
affalnst  his  creditors,  to  the  extent  of  the  equity,  by 
a  court  of  chancery.  Poindexter  v.  Jeffries,  15 
Qratt  363:  Smith  v.  Bradford.  76  Va.  758;  Walden  y. 
Walden.  83  Gratt  88. 

jHiisdlctloa  of  Equity  to  Enforce  the  Rlirht.— The 

eqnityofthewifewill.be  administered  to  her.  not 
only  in  a  suit  in  which  the  husband  or  his  assignee 
is  plaintiff,  seeking  the  aid  of  a  court  of  equity  to 
recover  her  property;  but  generally  also,  in  a  suit 
brought  by  her  or  her  trustee  for  the  purpose  of 
asserting  it  This  was  at  one  time  doubted ;  it  being 
supposed  that  the  jurisdiction  rested  solely  on  the 
ground  that  he  who  asks  equity  should  do  equity ; 
but  it  has  long  since  been  firmly  established.  There 
seems  to  be  one  exception  to  this  general  rule,  and 
that  is,  where  the  property  is  in  its  nature  legal, 
but  the  aid  of  a  court  of  equity  is  invoked  for  its 
recovery  on  some  collateral  ground  of  Jurisdiction, 
as.  in  the  case  of  a  mortgage  debt  recovered  in  a 
foreclosure  suit  There,  the  wife's  equity  attaches 
Holely  on  the  ground  that  he  who  asks  equit3'  must 
do  equity,  and  therefore  cannot  be  asserted  in  a 
suit  brought  by  her.  Poindexter  v.  Jeffries,  15 
Gratt  863;  White  v.  Gouldln,  27  Gratt  491.  Or  where 
she  flies  a  petition  in  a  pending  suit  Sherrard  v. 
Carlisle,  l  P.  A  H.  12. 

Purely  Legtd  Claims.— If  the  claim  be  recoverable 
at  law  and  the  aid  of  a  court  of  equity  be  not  actually 
Invoked  for  its  recovery,  the  wife's  equity  will  not 
attach.  Poindexter  v.  Jeffries,  15  Gratt  863;  Ware 
V.  Ware,  28  Gratt  670. 

But  in  Dold  v.  Geiger,  2  Gratt  98.  the  learned  judge 
suggests  that  tinder  particular  circumstances,  equity 
might  interpose  to  prevent  the  husband  from 
obtaining  possession  even  by  leoal  remedies,  until  he 
made  some  reasonable  settlement 

Property  Already  Reduced  into  PoiMsslon  by  Hus- 
band.—Where  the  husband  has  already  reduced  the 
property  of  the  wife  whether  legal  or  equitable,  into 
possession,  equity  will  not  interfere.  Dold  v.  Geiger, 
2  Gratt  98;  Gregory  v.  Marks.  1  Rand.  855;  James  v. 
xGlbbs.  1  P.  &  H.  277;  Poindexter  v.  Jeffries,  15  Gratt 
863.  A  reduction  by  his  assignee  has  the  same  effect 
Williams  V.  Sloan,  75  Va.  137. 

Where  real  estate  descends  on  a  married  woman 
from  her  father  who,  at  his  death  was  possessed 
thereof  and  had  the  legal  title  thereto,  the  legal  title 
devolves  immediately  on  the  wife  and  her  husband, 
and,  there  being  no  occasion  to  go  into  equity  to 
obtain  possession,  the  wife's  equity  is  cut  off,  and  no 
necessity  for  a  recourse  to  equity  arising  after- 
wards, for  partition  or  any  other  purpose,  will 
revive  the  wife's  right  to  settlement  Poindexter 
V.  Jeffries,  15  Gratt  868. 

What  Amounts  to  Reduction  Into  Possession. 

Oeneral  Deed  of  Assignment.— A  general  assignment 
by  the  husband  for  the  benefit  of  creditors  is  not 
such  a  reduction  Into  possession  of  the  wife's  equita- 
ble choses  in  action  as  to  defeat  the  wife's  equity  to 
a  settlement  The  court  declined  to  express  an 
opinion  as  to  the  effect  of  the  assignment  of  a  legal 
claim.    Williams  v.  Sloan.  75  Va.  187. 

The  execution  of  such  a  deed  by  the  husband  only 
releases  the  parties  from  fxirther  personal  liability, 
and  does  not  release  the  chose  in  action  itself,  so 


does  not  amount  to  a  reduction  of  tbe  chose  into 
possession.    Williams  v.  Sloan,  75  Va.  1S7. 

Where  the  trustees  in  such  a  deed  are  the  tmstees 
of  the  husband  as  well  as  of  the  debtor  in  the  cbose 
in  action,  it  will  not  amount  to  a  reduction  into 
possession  by  the  husband,  unless  tbere  is  some 
unequivocal  act  on  the  part  of  the  trustees  showing- 
an  intention  to  hold  the  fund  as  trustees  for  the 
husband  instead  of  as  trustees  for  the  debtor  in  tbe 
chose.    Williams  v.  Sloan.  75  Va.  137. 

Unexecuted  Award.— An  award  though  entered  as 
an  ex  parte  decree  of  court,  which  has  not  been 
executed  and  which  leaves  matters  in  statu  quo.  is 
not  a  reduction  into  possession  and  will  not  cut  off 
the  wife's  equity,  especially  where  the  wife  never 
consented  to  the  submission  or  ever  had  notice  of  it 
White  V.  Gouldln,  27  Gratt  491.  See  tiUe.  ''Clioaes  in 
Action,*' supra. 

Subsequent  Recourse  to  Equity.— In  James  v.  Gibbs, 
1  P.  &  H.  277,  it  was  held  that  if  it  became  necessary 
to  Invoke  the  aid  of  a  court  of  equity  for  a  sale  in 
order  to  a  partition  of  real  estate,  the  equity  of  a 
feme  covert  to  a  settlement  out  of  the  proceeds  of  the 
sale  of  her  interest  in  such  estate  is  superior  to  the 
claims  of  a  grantee,  or  of  a  judgment  creditor,  of 
the  husband,  and  she  Is  entitled  to  the  entire  pro- 
ceeds, if  they  do  not  exceed  an  adequate  settlement 
for  her.  But  this  case  is  overruled  by  that  of  Poin> 
dexter  v.  Jeffries,  15  Gratt  363,  which  holds  tbat. 
where  the  husband's  title  is  once  complete,  no  snb> 
sequent  necessity  for  recourse  to  equity  for  parti- 
tion or  any  other  purpose,  will  revive  the  wife's 
equity  to  a  settlement 

Settlement  Volnntarlly  Made  by  Hosbaad.— It  is  set- 
tled law  in  Virginia  that  an  insolvent  husband  may 
make  a  valid  settlement  upon  his  wife  of  his  uncol- 
lected share  of  an  estate  of  which  he.  In  right  of  his 
wife,  is  a  distributee.  Smith  v.  Bradford.  76  Va. 
768 ;  Poindexter  v.  Jeffries,  15  Gratt  863. 

A  settlement  by  the  husband  on  the  wife  as  her 
equitable  separate  estate  will  be  .sustained  when  it 
does  not  exceed  in  value  the  amount  for  which  she 
is  liable  as  surety  for  her  husband.  Filler  v.  Tyler, 
91  Va.  458,  22  S.  E.  Rep.  285. 

If  a  reasonable  provision  has  already  been  made 
for  the  wife,  her  ri^rht  to  a  settlement  will  be  barred. 
Gregory  v.  Marks,  1  Rand.  366  ;  Brown ingr  v.  Head- 
ley.  2  Rob.  840  ;  Poindexter  v.  Jeffries,  15  Gratt  968. 

In  Penn  v.  Spencer,  17  Gratt  86.  a  full  settlement 
was  made  upon  the  wife  of  an  insolvent  husband, 
oat  of  her  brother's  estate  thoug-h  a  partial  pro- 
vision had  been  previously  made  for  her  by  her 
father's  will,  where  that  objection  was  held  to  have 
been  waived  by  the  other  side. 

When  Wife  May  Assert  Her  Claim.— It  is  sufficient 
if  the  wife  assert  her  claim  to  a  settlement  out  of 
her  distributive  share  of  her  father's  estate  before 
it  is  actually  recovered  by  her  husband,  thouffh  her 
husband  recover  it  before  the  decree  sustaining  her 
settlement    Poindexter  v.  Jeffries.  15  Gratt  363. 

Although,  in  a  suit  for  partition,  no  provision  was 
in  fact  made  for  a  feme  covert  in  an  interlocutory 
decree  for  a  sale,  but  the  fund  was  retained  within 
the  control  of  the  court  in  a  subsequent  suit  in  an- 
other court  by  the  Judgment  creditors  of  the  hus- 
band, to  subject  the  husband's  Interest  in  the  feme's 
estate  to  the  payment  of  their  claims,  the  court  will 
consider  what  would  have  been  a  proper  settlement 
for  the  feme,  and  regarding  such  settlement  made, 
as  ought  to  have  been  made,  it  will  decree  the  bal- 
ance only  of  the  funds  to  the  grantee  and  tbe  judff- 
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ment  creditors  of  the  busband.    James  v.  Qlbbe,  1 
P.  ft  H.  W7. 

AoMNHit  of  Settlencnt.— The  true  rule  as  to  the 
amoant  of  the  settlement  seems  to  be  that  the  set- 
tlement shonld  be  reasonable  and  adequate  and 
may  be  a  part  or  the  whole  of  the  property,  ac- 
cording to  the  sound  discretion  of  the  court  upon 
all  the  circumstances  of  the  case.  The  usual  prac- 
tice is  to  refer  to  a  commissioner  to  enquire  and 
report  what  would  be  a  reasonable  and  adequate 
settlement.  But  the  court  may  decide  the  matter 
for  itself,  if  there  be  sufficient  material  in  the  rec- 
ord for  the  purpose  :  and  if  it  plainly  appear  that 
the  whole  property  subject  to  the  settlement  is  not 
more  than  adequate,  a  reference  is  of  course  un- 
necessary. Poindexter  v.  Jeffries,  16  Gratt.  883 ; 
White  ▼.  Gouldin,  27  Oratt.  401. 

In  James  v.  Glbbs.  1  P.  ft  H.  2T7.  where  the  wife's 
realty  was  only  worth  IS.400  the  whole  annual  inter- 
est, $145  was  setUed  on  her.  See  also.  Browning 
▼.  Headley.  S  Rob.  840  :  Williams  v.  Sloan.  75  Va.  187: 
Sherrard  ▼  Carlisle.  1  P.  &  H.  12. 

Wife's  Real  Estate.— The  husband's  interest  in  his 
wife*s  real  estate  is  as  much  subject  to  his  wife's 
equity  to  a  settlement  as  his  interest  in  her  personal 
estate.  James  v.  Gibbs.  1  P.  &  H.  277.  See  also. 
Poindexter  v.  Jeffries,  15  Gratt.  868. 

Whea  SetttoniMit  Sboald  Take  Effect.— As  to  when 
the  prorision  for  the  wife  should  take  effect  ;  this. 
also,  is  a  matter  of  discretion  for  the  court  upon  all 
the  circnmstances.  If  her  husband  lives  with  and 
Kspports  her,  it  may  be  made  to  take  effect  when  he 
ceases  to  do  so  or  at  his  death,  but  if  he  has  deserted 
or  ill-treated  her  or  is  insolvent  or  is  unable  or  fails 
to  support  her.  it  will  be  directed  to  commence  im- 
mediately.   Poindexter  v.  Jeffries.  15  Gratt  868. 

The  interest  and  profits  arising  from  property  and 
chofB  tf»  action,  to  which  a  wife  who  lives  with  her 
husband  and  is  supported  by  him,  becomes  entitled 
dnrinff  coverture,  belong  to  the  husband,  free  from 
the  equity  of  the  wife  to  a  settlement,  if  the  same 
are  recovered  durinsr  coverture.  Dold  v.  Geiffer,  2 
Oratt  98. 

Assignte  of  Hnsband  Occaples  Same  Position  as  Hiu- 
kaad.— Even  thouffh  the  assignment  be  special  and 
for  valuable  consideration,  if  the  assignee  has  not 
reduced  the  chose  in  action  into  possession,  he  occu- 
pies the  same  position  as  the  husband,  and  the  wife  is 
entitled  to  her  equitable  settlement  out  of  the  chose. 
Williams  v.  Sloan,  75  Va.  187  ;  Browniuff  v.  Headley, 
3  Rob.  S40  :  Gregory  v.  Marks,  l  Rand.  866. 

Rlvbts  of  Childrofi.— Such  settlement  is  as  much  for 
the  benefit  of  the  children  as  the  wife,  and  when  she 
has  obtained  a  decree,  her  children,  after  her  death, 
are  entitled  to  the  benefit  of  the  decree  and  may  en- 
force it  by  supplemental  bill.    Sherrard  v.  Carlisle, 

1  P.  &  H.  12. 

Rlrlits  of  Husband's  Creditors..— The  interest  accru- 
ing, pending  the  suit  of  the  husband's  creditors  to 
subject  his  interest  in  the  feme's  estate,  on  the  fund 
final  decreed  to  her  for  a  settlement,  is  not  liable 
to  the  claims  of  his  creditors,  for  they  were  not  en- 
titled to  the  fund  itself,  and  cannot,  therefore,  be 
entitled  to  its  legal  or  natural  increase.  The  court 
distinguished  this  case  from  that  of  Dold  v.  Geiger, 

2  Gratt  08,  on  the  ground  that  the  profits  which 
were  subjected  in  that  case  consisted  of  rents  and 
profits,  interest  etc..  which  accrued  during  cover- 
ture and  to  which  the  marital  rights  of  the  husband 
had  already  attached  and  were  an  excess  over  and 
above  a  reasonable  settlement  on  the  wife.  James 
V.  Gibbs.  1  P.  A  H.  277. 


The  husband's  creditors,  however,  are  entitled  to 
any  surplus  of  the  annual  profits  accruing  from  the 
wife's  realty,  remaining  after  a  reasonable  settle- 
ment has  been  made  on  the  wife.    James  v.  Gibbs.  1 

P.  &  H.  zrr. 

C.  FRAUD  ON  MARITAL  RIGHTS. 

Oonerally.- Deeds  executed  by  a  woman  just  before 
her  marriage,  giving  away  her  property  without 
the  knowledge  of  her  Intended  husband,  are  fraud- 
ulent and  void  as  to  the  husband.  Waller  v.  Armis- 
tead,  2  Leigh  11. 

PrandaloHt  Intent  Essential.— But  a  bona  Jtde  sale 
by  a  woman  of  her  property  before  marriage,  will 
be  upheld  against  her  husband  where  there  is  no 
fraud  intended  on  the  husband's  rights  even  though 
the  husband  did  not  know  of  the  conveyance.  Crump 
V.  Dudley.  8  Call  507. 

There  is  no  question  that  before  the  marriage  the 
husband  can  have  no  right  to  any  portion  of  his 
wife's  property.  She  is  at  liberty  to  dispose  of  her 
fortune  in  such  manner  as  she  pleases,  provided  it 
is  done  with  proper  motives,  and  without  an  inten- 
tion to  deceive  her  intended  husband.  The  equity 
which  arises  in  cases  of  this  nature  depends  upon 
the  peculiar  circumstances  of  each  case,  as  bear- 
ing upon  the  question  whether  the  facts  proved  do 
or  do  not  amount  to  sufficient  evidence  of  fraud 
practiced  on  the  husband.  Gregory  v.  Winston,  23 
Gratt  102. 

Parol  declarations  of  a  grantor  previous  to  the 
execution  of  a  deed,  and  at  the  very  moment  of  exe- 
cuting it  are  admissible  to  explain  the  intention 
with  which  it  was  made.  Land  v.  Jeffries,  5  Rand. 
211. 

Knowledge  of  HoalNuid.— In  Fletcher  v.  Ashley.  6 
Gratt  882.  a  deed  executed  by  a  woman  a  few  days 
before  her  marriage,  to  secure  a  debt  due  her 
daughter  by  a  former  marriage,  was  held  valid, 
since  it  did  not  appear  that  it  was  executed  with 
intent  to  defraud  the  husband  of  his  marital  rights. 
Brook,  J.,  said,  however,  that  if  it  had  not  appeared 
that  he  knew  of  the  transaction.  It  would  be  void- 
able by  the  husband. 

But  in  Gregory  v.  Winston.  28  Gratt  102.  it  was 
held  that  an  obligation  founded  on  a  valuable  con- 
sideration, executed  pending  a  treaty  for  marriage, 
could  not  be  set  aside  merely  because  it  was  con- 
cealed from  the  husband. 

Voluntary  Settlements.— Although  the  settlement 
is  voluntary  and  not  disclosed  to  the  intended  hus- 
band, it  is  not,  therefore,  necessarily  fraudulent 
The  courts  will  consider  the  nature  of  the  provision, 
the  situation  of  the  husband  in  point  of  pecuniary 
means,  and  any  other  facts  which  tend  to  show  that 
no  fraud  was  intended.  Gregory  v.  Winston.  23 
Gratt  102. 

Treaty  of  Marriage  Must  Be  Pending.— It  is  well  set- 
tled, that  the  equity  in  favor  of  the  husband  does 
not  arise,  unless  it  can  be  clearly  made  out  that  at 
the  time  of  the  conveyance  of  her  property  by  the 
wife  there  was  an  engagement  of  marriage  between 
them. 

So  where  the  disposition  of  her  property  by  the 
wife  is  made  in  pursuance  of  an  agreement  entered 
into  before  any  marriage  was  definitely  contem- 
plated, all  presumption  of  fraud  is  negatived. 
Gregory  v.  Winston.  23  Gratt  1 12. 

Not  Void  mB  to  Creditors  of  Hnsband.- Such  a  con- 
veyance Is  not  void  as  to  creditors  of  the  husband 
either  by  the  registration  act  if  not  recorded,  or  by 
the  statutes  of  fraudulent  conveyances,  since  these 
only  apply  to  creditors  of  the  grantor. 
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Tberefore,  where  a  woman  about  to  be  married 
makes  a  conveyance  of  ber  personal  property  to  a 
tbird  person,  with  the  privity  and  approbation  of 
her  intended  husband,  the  marrlasre  takes  place 
a  few  minutes  after  the  conveyance,  and  the 
husband  takes  possession  of  the  property  after 
the  marriage;  the  property  thus  conveyed  will  not 
be  subject  to  the  husband's  creditors,  as  his  posses- 
sion after  marriage  was  not  tbat  of  his  wife  (she 
not  beinsT  sui  Juris),  and  her  short  possession  be- 
tween the  time  of  the  conveyance  and  tbat  of  the 
marriaffe,  notbeinar  sufficient,  or  of  a  nature  to  ren- 
der the  deed  fraudulent.  IHssentienU,  Gbebn,  J. 
Land  v.  Jeffries.  5  Rand.  211. 

D.  JOINT  OWNERSHIP  OF  PROPERTY. 

1.  Realty. 

Tenancies  by  Bntlreties.^An  estate  fflven  to  hus- 
band and  wife  is  not  a  joint  tenancy,  and  therefore 
not  affected  by  the  Vlrfirinia  Act  of  Assembly,  con- 
cerniufiT  Joint  rights  and  obliirations.  In  such  an 
estate,  each  party  takes  the  entirety,  and  the  sur- 
vivor takes  the  whole,  not  by  survivorship,  but  by 
virtue  of  the  orifflnal  conveyance.  It  has  the 
same  effect  as  if  the  land  had  been  given  to  them 
durinff  the  lives  of  both  and  after  the  death  of 
either,  to  the  survivor  alone,  nor  can  this  interest 
be  severed  by  any  act  of  the  husband  or  wife  or 
both  of  them.  Norman  v.  Cunninfirbam,  5  Oratt.  68; 
Thornton  v.  Thornton,  3  Rand.  170. 

This  was  the  law  until  the  Code  of  1849  took  effect 
on  July  1st.  18A0.  Dooley  v.  Baynes.  86  Va.  644,  10  S. 
E.  Rep.  974:  Farmers'  Bank  v.  Corder,  38  W.  Va.  288, 
«  S.  E.  Rep.  220. 

In  Farmers'  Bank  v.  Ck)rder,  sujtra,  the  court  held 
that  the  husband  was  entitled  to  a  life  estate  in 
such  property,  but  it  is  error  to  decree  a  sale  of  the 
husband's  interest,  as  an  undivided  half  in  fee  sim- 
ple at  the  suit  of  a  creditor  of  the  husband,  thouffb 
the  court  seemed  to  incline  to  the  opinion  that  the 
interest  of  the  husband,  such  as  it  was,  mlffht  be 
subjected. 

If  the  husband  alien  it  for  value  and  without 
notice,  the  heirs  will  be  entitled  to  compensation 
from  bis  personal  representatives  for  its  value  at 
the  time  of  husband's  death  exclusive  of  improve- 
ments made  by  purchasers.  Affirmed  by  a  divided 
court  in  Norman  v.  Ouuninffham,  5  Gratt  63. 

But  where  the  wife  was  originally  entitled  to  a 
moiety,  and  the  husband  havinff  acquired  the  right 
to  the  other  moiety,  takes  a  patent  to  himself  and 
wife  jointly,  on  his  wife's  death,  equity  will  hold 
him  a  trustee  for  his  wife's  heirs  as  to  her  moiety. 
Norman  v.  Cunninfirbam,  5  Gratt.  63.  See  also, 
Countz  V.  Geifirer,  1  Call  190. 

2.  In  PBRsoNAiiTY.— Where  a  father  in  considera- 
tion of  love  and  affection  for  his  daughter,  and  of 
one  dollar,  to  him  in  hand  paid  by  her  and  her  bus- 
band,  executes  a  deed  of  personalty  to  his  daughter 
for  the  use  of  herself  and  husband,  the  conveyance 
carries  a  joint  estate  to  husband  and  wife,  and  the 
husband  has  the  right  to  dispose  of  it  absolutely, 
after  the  same  has  been  reduced  into  his  possession, 
so  that  a  conveyance  by  the  husband  and  wife, 
though  void  as  to  the  wife  for  lack  of  privy  exami- 
nation, will  still  pass  the  property  as  the  sole  deed 
of  the  husband.    Cleland  v.  Watson,  10  Gratt.  159. 

Where  husband  and  wife  join  in  a  deed  conveying 
the  wife's  realty  to  a  trustee  upon  trust  to  sell  the 
land  and  hold  the  proceeds  for  the  use  and  benefit  of 
the  husband  and  wife,  by  the  doctrine  of  conversion 
the  land  is  considered  to  be  converted  into  person- 
alty, and  in  its  new  character  the  equitable  right  to 


it  is  conferred  upon  husband  and  wife  jointly,  the 
husband  may  alien  or  encumber  It  without  the  con- 
currence of  the  wife  and.  If  he  survives  her,  the 
whole  Interest  becomes  bis  absolute  property,  and 
the  wife's  heirs  at  law  are  excluded.  Siter  ▼. 
McClanachan,  2  Gratt  280:  Pratt  v.  Taliaferro.  8 
Leigh  419. 

E.  TRANSACTIONS  BETWEEN  HUSBAND  AND 
WIFE. 

1.  Contracts  and  Convey  ancbs  at  Common  Law. 
—At  common  law,  a  married  woman  could  not  con- 
tract with  her  husband  on  account  of  the  legal  unity 
of  husband  and  wife.  Alexander  v.  Alexander.  85 
Va.  858,  7  S.  E.  Rep.  885;  McKenzie  v.  Railroad.  27  W. 
Va.  806. 

Qood  io  Equity  —Although  contracts  made  directly 
between  husband  and  wife  are  void  at  common  law. 
because  the  common  law  regards  them  as  one  per- 
son, yet  in  equity  they  may  contract  with,  and  con- 
vey to  each  other,  though  not  so  freely  as  third 
persons,  and  such  gifts,  sales,  and  conveyances  are 
good,  between  husband  and  wife,  and  against  all 
persons  claiming  under  them.  Robinson  v.  Wood- 
ford, 87  W.  Va.  877,  16  S.  E.  Rep.  608;  McKenzie  r. 
Railroad  Co..  27  W.  Va.  806:  Cosner  v.  McCrum.40  W. 
Va.  889,  21  S.  E.  Rep.  789;  Farmers*  Bank  v.  Corder, 
32  W.  Va.  238,  9  S.  E.  Rep.  220;  Burt  v.  Tlmmon8,» 
W.  Va.  441,  2  S.  E.  Rep.  780;  Roeeberry  v.  Roseberry, 
27  W.  Va.  759. 

Ayalnst  Whom.— If  the  conveyance  was  founded 
upon  a  valuable  consideration  equity  would  enforce 
it  in  favor  of  the  wife  even  against  the  creditors  of 
the  husband,  otherwise  it  would  only  do  so  against 
the  husband.  McKenzie  v.  Railroad  Co.,  27  W.  Va. 
806. 

Not  Altered  by  Code  i868  in  West  Vlrfflola.-€hapter 
66,  Code  W.  Va.  186B,  was  intended  as  an  enabliuf 
act  and  not  to  impose  further  disabilities  on  married 
women.  It  was  designed  to  empower  them  to  take 
property  from  persons  other  than  their  busbands 
and  hold  it  as  their  separate  estate,  a  power  tber 
had  not  before;  but  it  leaves  conveyances  directly 
from  the  husband  as  they  were  before,  i.  e.,  invalid 
at  law,  but  good  in  equity.    Humphrey  v.  Spencer, 

86  W.  Va.  11, 14  S.  E.  Rep.  410:  Robinson  v.  Woodford. 

87  W.  Va.  877,  16  S.  E.  Rep.  602;  McKenzie  v.  RaU- 
road  Co.,  27  W.  Va.  806l 

May  Contract  or  Convey  Indirectly.— But  tbey  maJ 
contract  with  and  convey  to  each  other  indirectly 
by  having  a  third  person  intervene.  These  indirect 
conveyances  are  still  valid  under  enabling  statatcs 
of  West  Virginia.  Code  W.  Va.,  ch.  66:  McKeniic  ?. 
Railroad  Co..  27  W.  Va.  806. 

A  conveyance  by  a  husband  and  wife  of  the  wife's 
real  estate,  to  a  third  person,  for  the  purpose  of 
having  the  same  conveyed  to  the  husband,  and  tbos 
transferring  the  estate  to  him,  will  be  sustained, 
where  no  fraud  has  been  practiced  upon  the  wife. 
Shepperson  v.  Sbepperson,  2  Gratt.  501. 

A  deed  made  by  husband  and  wife,  of  the  wife's 
land,  to  a  trustee,  which  gives  an  estate  for  life  to 
the  husband  will  pass  the  estate,  although  no  con- 
sideration be  expressed  therein,  particularly,  if  tbe 
verdict  find  tbat  it  was  for  the  purpose  of  settling  it 
in  the  wife's  family.    Ware  v.  Cary,  2  Call  261 

Statute  Authorizing  Conveyances  by  a  Married 
Women  Not  Applicable.— The  statute  prescribing  the 
mode  by  which  the  interests  of  femes  covert  in  real 
estate  may  be  divested,  applies  to  conveyances  exe- 
cuted by  the  husband  and  wife  to  third  persons, 
and  not  to  deeds  executed  by  the  wife  to  the  bos- 
band,  or  for  bis  benefit.    It  Is  the  union  of  tbe 
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basband  and  wife  as  grrantors  that  makes  the  Instru- 
ment operative.  Such  a  deed  can  derive  no  validity 
from  the  privy  examination  of  the  wife.  Switzer  v. 
Switzer,  2«  Gratt.  574. 

DtooMlity  I^Bfirayed  in  Virginia  by  Married  Woman's 
Act.— But  this  idea  of  legal  unity  was  severed  by 
the  Harried  Woman's  Act  of  April  i,  1877,  so  that 
she  may  now  contract  with  him  or  any  one  else. 
Alexander  v.  Alexander.  85  Va.  853.  7  S.  E.  Rep.  885. 

RecMopenae  for  tlie  Husband's  LaiM»r  on  Wile's  5epa- 
rate  Eatate.— The  husband  can  recover  for  the  use 
of  his  teams  In  cultivating  his  wife's  farm,  the  crops 
on  which  are  her  separate  estate,  even  in  the  absence 
of  an  express  contract,  if  it  sufficiently  appears 
that  he  expected  to  be  remunerated  in  some  way. 
Browning  v.  Browning  (Va.),  86  S.  E.  Rep.  106. 

Not  Changed  by  Code  i868  in  West  Virginia.— The 
common-law  rule  as  to  the  disability  of  a  married 
woman  to  contract  with  her  husband  has  not  been 
altered  by  ch.  66,  Code  W.  Va.  1868,  so  that  a  single 
bill  executed  by  a  husband  to  his  wife  is  void  at 
law,  whatever  her  rights  in  equity.  Roseberry  v. 
Roseberry,  27  W.  Va.  759. 

Confession  of  Judgment  lietween  Husimnd  and  Wife. 
—A  Judgment  confessed  by  a  husband  in  favor  of 
his  wife,  free  from  fraud,  for  a  just  debt  due  from 
him  to  her  on  account  of  her  separate  estate,  will 
not  be  held  void  In  a  court  of  equity  at  the  instance 
of  his  creditors,  but  will  be  a  lien  on  his  land.  Ben- 
nett V.  Bennett.  37  W.  Va.  396,  16  S.  E.  Rep.  638. 

Sabscquent  Marriage  Will  Not  Affect  an  Existing 
Debt  between  Contracting  Parties.— Where  the  pro- 
spective husband  is  indebted  to  his  prospective  wife, 
their  subsequent  marriage,  if  it  took  place  since 
April  1.  1809,  will  not  affect  the  status  of  the  debt. 
It  will  still  be  a  good  and  valid  debt.  Cale  v.  Shaw, 
83  W.  Va.  290.  10  S.  E.  Rep.  687. 

Effect  of  an  Agrsemant  for  Separation.— An  agree- 
ment for  a  separation  does  not  relieve  the  wife  from 
any  of  the  ordinary  disabilities  of  coverture,  nor 
has  it  any  other  legal  force  and  effect  than  the  obli- 
gation contracted  by  the  husband  with  trustees  to 
provide  for  the  maintenance  of  the  wife.  Dooley  v. 
Baynes,  86  Va.  644,  lOB.  E.  Rep.  974 :  Switzer  v.  Swit- 
zer. 36  Gratt  974. 

Leaving  out  of  consideration  the  question  whether 
a  deed  of  separation  between  husband  and  wife  is 
valid,  such  a  deed  by  which  the  wife  releases  the 
husband  from  all  obligation  for  her  support,  and 
vests  In  him  all  her  property,  for  a  totally  inadequate 
consideration,  is  void.  Switzer  v.  Switzer,  26  Qratt. 
574. 

When  a  Contract  Will  Be  Sustained.— A  contract 
between  a  husband  and  wife  in  an  agreement  for 
a  separation,  cannot  be  sustained  in  any  case  in 
which  it  does  not  clearly  appear,  that  in  the  negotia- 
tion which  preceded  the  agreement,  as  well  as  at 
the  time  of  executing  the  same,  the  wife  was  in  a 
position  in  which  she  could  act  and  did  act,  not  only 
with  perfect  freedom,  but  with  a  full  knowledge  and 
appreciation  of  all  the  circumstances  of  her  situa- 
tion, and  of  her  individual  and  marital  rights  ;  and 
the  contract  in  itself  must  be  fair  and  Just,  wholly 
free  from  exception,  and  such  as  a  court  of  equity 
might  have  imposed  upon  the  parties  in  a  case  in 
which  their  persons  and  their  property  had  properly 
fallen  nnder  its  jurisdiction  and  control.  Switzer 
V.  Switzer,  28  Gratt.  575. 

By  deed  of  settlement  before  marriage,  the  wife's 
estate  Is  conveyed  to  the  use  of  the  husband  during 
the  joint  lives  of  husband  and  wife,  and  thereafter 
to  be  at  lier  sole  disposal:  and  the  husband's  estate. 


from  and  aftef  his  death,  is  conveyed  to  the  use  of 
the  wife  for  her  life;  aft€r  the  marriage,  the  hus- 
band and  wife  agree  upon  a  separation,  and  that 
each  shall  relinquish  all  claim  upon  the  estate  of 
the  other:  they  separate  accordingly,  and  the  hus- 
band conveys  to  the  wife's  trustee  all  his  interest 
in  her  estate  under  the  deed  of  settlement:  the  wife 
retains  possession  of  the  estate  and  takes  the  prof- 
Its  until  the  husband's  death,  a  period  of  14  years, 
the  annual  value  being  greater  than  that  of  the 
husband's  own  estate:  after  the  husband's  death, 
the  wife  flies  a  bill  in  chancery  against  the  devisee 
of  his  estate,  for  an  account  of  the  rents  and  profits, 
which  she  claims  as  tenant  for  life  under  the  mar- 
riage settlement.  Held,  the  claim  cannot  be  allowed 
in  equity.    Fadeley  v.  Weatherby,  8  Leigh  29. 

Invalidity  Extends  io  the  Children  —A  deed  Invalid 
as  to  the  wife,  is  invalid  as  to  the  children.  The  dis- 
ability, the  constraint  operating  on  the  wife,  and 
the  inadequacy  of  the  consideration,  necessarily 
extend  to  them.  Switzer  v.  Switzer,  26  Gratt.  575. 
2.  Gifts. 

Valid  in  Equity.— A  gift  of  bonds  by  the  husband 
to  the  wife,  while  void  at  law,  will  be  valid  in  equity, 
when  perfected  by  delivery  and  not  unreasonable  in 
Its  provisions,  nor  In  conflict  with  the  claims  of 
creditors,  being  founded  on  a  meritorious  consider- 
ation.   Pox  v.- Jones.  1  W.  Va.  206. 

Also  by  Code  1891  in  West  Virginia.— Under  section 
8,  ch.  66,  of  the  Code  1891,  a  married  woman  could 
acquire  property  by  gift  from  her  husband.  In  the 
same  manner  and  to  the  same  extent  as  If  she  were 
a  feme  sole.  If  there  were  no  existing  creditors:  but 
by  sec.  1,  ch.  71,  the  gift  must  be  by  deed  since 
possession  at  the  place  of  residence  of  donor  and 
donee,  when  they  reside  together,  .is  insufficient. 
Good  V.  Good,  89  W.  Va.  357,  19  S.  E.  Rep.  882. 

Altered  by  Acts  1893.— This  section  has  been 
amended  by  sec.  8.  ch.  3,  Actd  1893,  so  as  to  restore 
the  wife's  former  Incapacity  to  take  by  gift  from 
her  husband. '  Good  v.  Good ,  39  W.  Va.  857,  19  S.  E. 
Rep.  388. 

8.  Husband  as  Aobnt  of  WiPi.-  Where  the  hus- 
band transacts  business  for  his  wife  as  her  agent 
and  executes  a  note  for  her  as  her  agent,  her 
separate  estate  will  be  liable.  Camden  v.  Hiteshew, 
28  W.  Va.  236. 

Where  the  husband  acts  as  the  agent  of  his  wife 
In  purchasing  land  at  a  tax  sale,  and  procuring 
the  deed,  etc..  he  will  be  considered  the  agent  of  the 
wife  to  receive  the  redemption  money  from  the 
owner  of  the  land,  so  that  a  refusal  to  receive  It 
will  authorize  the  owner  to  pay  the  money  to  the 
clerk  of  the  county  courts  Danser  v.  Johnsons,  25 
W.  Va.  880. 

Where  property  Is  conveyed  to  a  trustee  to  hold 
the  property  and  its  Issues  to  the  sole  and  separate 
use  of  a  married  woman,  as  though  she  were  a 
feme  sole  and  to  the  use  and  benefit  of  her  issue, 
although  the  husband  is  the  agent  of  his  wife  and 
children  in  general,  as  to  sUch  property  he  Is  not 
so,  and  he  cannot  rent  or  otherwise  dispose  of  the 
property,  nor  will  his  lessee  acquire  any  right  of 
possession  from  such  a  lease.  PannlU  v.  Coles,  81 
Va.  880. 

As  to  Separate  Estate.— If  there  is  not  esUbllshed  a 
want  of  bonafldM,  her  business  may  be  done  through 
her  husband  as  her  agent:  and  all  accretions,  accu- 
mulations, or  appreciation  in  the  value  of  her  sepa- 
rate estate  resulting  frcHU  handling  or  exchanging 
the  same,  enure  to  the  benefit  of  the  wife,  without 
regard  to  the  question  of  coverture.    He  was  her 
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asrent  and  '*(pdf<icitper  aliumfadtper  »*."  The  law 
of  airency  is  not  cbansred  by  reason  of  tbe  marital 
relation,  and  it  follows  tbat  the  asrent  cannot  in  the 
ezecntion  of  his  duties  as  such,  obtain  any  tangrible 
Interest  in  the  property  in  his  charge.  Miller  v. 
Peck,  18  W.  Va.  76:  Camden  v.  Hiteshew,  28  W.  Va. 
286:  Robinson  v.  Neill,  84  W.  Va.  128,  11  S.  E.  Rep.  999: 
Atwood  V.  Dolan.  84  W.  Va.  588, 12  S.  £.  Rep.  688. 

111.  MARRIAQE  SBTTLBnBNTS. 

A.  ANTENUPTIAL. 

1.  As  Bab  to  Marital  Rights.— The  rights  of  a 
husband  to  the  property  of  his  Intended  wife,  may 
be  intercepted  by  his  agreement  to  that  effect.  And 
where  by  express  contract  before,  and  in  contem- 
plation of  marriaee.  for  which  the  marriage  is  a 
sufficient  consideration,  he  agrees  to  surrender  his 
rlfirht  to  the  enjoyment  of  the  property  during  the 
coverture,  and  his  right  to  take  as  survivor,  there 
remains  nothing  to  which  his  marital  rights  can 
attach,  during  the  coverture,  or  after  the  death  of 
the  wife.  In  such  case  the  wife  is  to  all  intents  to  be 
regarded  as  a  feme  sole  in  respect  to  such  property; 
aAd  there  is  no  necessity  that  the  marriage  contract 
or  settlement  should  limit  the  property  to  her  next 
of  kin  upon  her  failure  to  appoint:  but  it  will  pass 
as  if  the  wife  died  9oU  and  intestate.  Charles  v. 
Charles,  8  Oratt.  486.  56  Am.  Dec.  155;  Robinson  v. 
Brock,  1  H.  &  M.  218. 

If  the  husband  has  relinquished  his  marital  rights 
to  his  wife's  property,  he  is  not  entitled  to  adminis- 
tration upon  her  estate.  Charles  v.  Charles,  8Gratt 
486,  66  Am.  Dec.  166. 

By  a  deed  of  marriage  settlement,  personal  prop- 
erty of  the  wife  is  conveyed  to  the  husband  for  the 
exclusive  benefit  of  the  wife  and  her  children 
during  her  life,  and  at  her  death,  of  her  issue,  if 
any  of  them  be  living;  and  it  is  provided  that  in  the 
event  of  the  wife's  dying  without  issue,  the  property 
shall  be  distributed  in  the  same  manner  as  if  the 
deed  had  not  been  made.  Upon  the  death  of  the 
husband  without  children  (the  wife  still  living),  a 
creditor  of  the  husband,  at  whose  suit  the  lattei 
took  the  oath  of  insolvency,  claims  that  the  husband 
has  an  interest  in  the  property,  which  may  be 
charged  in  the  event  of  the  wife's  dying  without 
issue.  Held,  the  conveyance  to  the  husband  was 
merely  in  the  character  of  trustee,  and  its  effect 
was  to  intercept  the  marital  rights  of  the  husband, 
and  preclude  him  from  all  beneficial  interest  during 
the  existence  of  the  trust:  that  the  provision  for  the 
event  of  the  wife's  dying  without  issue  looked  not  to 
the  state  of  things  existing  at  the  time  of  the  mar- 
riage, but  to  such  as  should  exist  at  the  death  of  the 
wife;  that  the  purpose  was  in  such  event  to  divest 
the  legal  title  conveyed  to  the  husband  as  trustee, 
and  let  the  personal  estate  stand  upon  the  same 
footing  as  any  other  personal  chattels  of  a  wife  not 
reduced  into  possession  by  the  husband  during  the 
coverture;  that  if  the  husband  had  survived  the 
wife,  he  would  have  had  a  right  to  administer  upon 
her  personal  estate,  and  hold  the  same  free  from 
distribution;  but  in  the  event  that  actually  oc- 
curred, of  the  survivorship  of  the  wife,  the  husband 
at  no  time  acquired  any  individual  ownership  of  the 
subject.    Matthews  v.  Woodson.  2  Rob.  601. 

Mother'5  Dower  Not  Barred,  Though  5he  Is  One  of 
the  Trustees.— The  real  and  personal  property  of  an 
intestate  being  undivided  between  his  widow  (who 
was  also  administratrix),  and  his  only  child,  a 
daughter,  and  the  marriage  of  the  latter  being 
about  to  be  solemnized,  a  deed  of  settlement  by  the 


daughter  and  her  intended  husband  was  executed, 
conveying  to  the  trustees  (of  whom  the  mother  was 
one),  certain  tracts  of  land  by  metes  and  boonds. 
and  slaves  by  name,  describing  them  as  the  prop- 
erty of  the  daughter;  the  same  being,  in  fact,  all 
the  lands  and  slaves  of  which  the  intestate  died 
seised  and  possessed.  It  was  determined  that  tbe 
mother's  right  to  dower  of  the  lands,  and  thirds  of 
the  personal  estate,  of  the  intestate,  was  not  relin- 
quished by  her  being  a  party  to  this  deed.  Wilcox 
V.  Hubard,  4  Munf.  846. 

Not  Barred  to  a  Oroater  Extent  than  Intentloii  Ptalaly 
Requires.— But  the  husband  will  never  be  deprived 
of  his  marital  rights  to  a  greater  extent  than  tbe 
terms  of  the  deed  clearly  require.  Biitchell  t. 
Moore.  16  Gratt  275;  Pickett  v.  Chilton,  6  Munf.  467: 
Coatney  v.  Hopkins,  14  W.  Va.  888. 

The  husband,  on  the  marriage,  being  a  purchaser 
for  a  valuable  consideration,  cannot  be  deprived  of 
any  of  his  legal  rights,  accruing  by  the  marriage: 
except  such  as  (according  to  a  just  and  liberal 
construction  of  the  articles)  he  must  be  understood 
and  intended  to  have  given  up;  if,  then,  there  be  any 
chasm  in  the  articles,  whereby  the  legal  rights  of 
the  husband  may,  in  certain  events,  interpose 
between  the  uses  declared  by  them,  a  court  of 
equity,  in  directing  the  settlement,  ought  to  have 
regard  to  those  legal  rights,  so  as  to  preserve  to 
the  husband  the  enjoyment  thereof,  on  the  happen- 
ing of  such  events.  And  the  same  constnctlon 
ought  to  be  made*  in  relation  to  the  wife's  legal 
rights,  either  accruing  on  the  marriage,  or  existing 
antecedent  thereto,  and  independent  of  it.  Tabb  r. 
Archer,  3  H.  &  M.  809. 

A  marriage  settlement  which  provides  that  the 
wife  shall  have  a  separate  estate  in  all  her  property 
and  may  dispose  of  it  In  any  manner  she  pleases, 
will  not  deprive  the  husband  of  his  interest  lo  her 
separate  personal  estate  as  administrator  and  sole 
distributee,  in  the  event  of  her  dying  childless  and 
without  disposing  of  her  separate  estate.  Code  of  W. 
Va.  1890,  ch.  78,  sec.  9,  since  there  is  nothing  which 
shows  clearly  that  he  intended,  and  agreed,  ex- 
pressly or  by  necessary  Implication,  that  he  would 
surrender  such  Interest  Beard  v.  Beard.  S  W.  Va. 
180. 

A  deed  of  marriage  settlement  that  provides  that 
the  husband  shall  take  the  profits  of  the  trust  sub- 
ject during  coverture,  and  if  the  wife  survive,  she 
shall  have  them,  and  if  she  dies  first  giving  her  a 
power  of  appointment  but  making  no  provision  for 
her  failure  to  appoint,  it  was  held  that  in  default  of 
her  appointment  the  marital  rights  of  her  husband 
attached.  Mitchell  v.  Moore,  16  Oratt  275:  Pickett 
y.  Chilton,  6  Munf.  467. 

2.  Mabriagb  ABTiciiis.— Marriage  articles  are 
considered  as  the  heads  or  minutes,  only,  of  an 
agreement  entered  into  between  the  parties,  upon 
a  valuable  consideration  (the  marriage),  and  being 
in  their  nature  executory,  ought  to  be  constmed 
and  moulded,  in  equity,  according  to  the  intention 
of  the  parties  at  the  time  of  concluding  them.  And 
equity  will  totally  disregard  the  form,  if  the  snb* 
stance  of  the  agreement  and  the  intention  of  the 
parties  in  making  it  can  be  gotten  at  Tabb  v. 
Archer,  3  H.  A^  M.  809. 

Where  there  is  no  covenant  or  grant  or  any  words 
capable  of  passing  an  Interest  or  of  declaring  that 
she  will  stand  seised  to  the  uses  in  the  instrument 
or  of  creating  a  use  or  trust  on  the  part  of  the  wife, 
such  an  instrument  will  be  held  to  constitute  mar- 
riage articles,  not   a  marriage   settlement  behig 
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exMutory.  not  executed.    Tabb  v.  Archer,  8  H.  &  M.  899. 

Specific  Bxcciitloii.— Tbe  children  born  of  the  mar- 
riage, are  purchasers,  under  both  father  and  mother, 
by  virtue  of  marriage  articles,  thouffh,  upon  the 
death  of  father  and  mother,  they  take  (where  the 
limitation  is  to  the  issue  generally)  as  coparceners 
per  eUrpes,  and  notper  c€ipUa.  Marriage  articles  are 
not  to  be  rescinded,  after  the  marriage,  even  by 
consent  of  the  husband  and  wife,  their  chief  object 
being  an  effectual  provision  for  the  issue  or  by 
any  conveyance  which  they,  or  either  of  them  can 
make:  but  may  be  enforced  in  equity,  at  the  suit  of 
the  issue  (whether  in  eese,  or  en  ventre  »a  mere),  or  of 
any  other  persons  for  whose  benefit  such  articles 
were  intended.  The  court  will  either  compel  per- 
formance (by  appointing  trustees  where  none  were 
Inserted  in  the  articles,  and  decreeing  a  settlement), 
or  set  aside  any  conveyance  made  with  intent  to 
defeat  the  rights  of  the  issue,  or  of  those  in  remain- 
der, expectant  on  the  estate  for  life  of  the  husband 
and  wife.    Tabb  v.  Archer,  8  H.  &  M.  899. 

The  children  of  a  marriage,  when  provided  for  by 
a  settlement,  whether  it  be  ante  or  postnuptial,  are 
always  regarded  as  being  embraced  within  the  con- 
sideration of  the  settlement;  and  the  rights  thereby 
secared  to  them  cannot  be  released  by  the  wife  by 
any  instrument  however  formal.  McCheaney  v. 
Brown,  25  Qratt  898. 

A  marriage  setUement  made  after  marriage,  in 
pursuance  of  articles  entered  into  before  marriage, 
Is  to  be  controlled  by  the  articles.  Stubbs  v.  Whit- 
ing. 1  Rand.  822. 

An  indorsement  made  on  articles  by  the  husband 
and  wife  subsequent  to  the  marriage,  can  neither 
be  regarded  as  a  part  of  the  original  contract,  nor 
as  explanatory  thereof.  Tabb  v.  Archer,  8  H.  &  M. 
309;  Eidson  v.  Fontaine,  9  Qratt  286. 

In  a  suit  by  husband  and  wife  against  the  executor 
of  her  father,  to  obtain  possession  of  her  property, 
there  is  a  decree  directing  the  executor  to  deliver  it 
to  the  husband  and  wife,  to  be  held  by  them  subject 
to  the  uses  and  stipulations  of  a  marriage  agreement 
entered  into  by  them  before  marriage,  but  unre- 
corded.   Held: 

1.  The  decree  did  in  effect  setup  and  execute  the 
marriage  agreement:  the  marital  rights  of  the 
husband  were  thereby  intercepted;  and  the  prop- 
erty, taken  and  received  in  virtue  of  the  said  decree, 
was  thereafter  held  by  the  husband  and  wife  as 
trustees  under  said  decree  for  the  purposes  of  the 
agreement ;  and  not  by  the  husband  in  his  character 
of  husband  alone. 

2.  That  the  validity  of  the  decree  is  not  Impaired 
by  the  failure  to  record  It  in  the  county  where  the 
property  was  situated  or  the  parties  resided :  and 
the  rights  acquired  in  virtue  of  the  decree  are 
good  and  valid  against  the  subsequent  creditors  of 
the  husband. 

3.  After  the  death  of  the  husband,  the  wife  and 
children  file  a  bill  against  his  administrator  to  re- 
cover the  property  covered  by  the  decree  which  re- 
mained, and  for  satisfaction  for  that  which  had 
been  wasted  by  the  husband ;  and  there  is  a  decree 
in  their  favor.  Held,  such  recovery  of  the  prop- 
erty undisposed  of.  and  for  the  value  of  such  as  was 
wasted,  is  conclusive  against  the  administrator  and 
creditors  of  the  husband.  Dabney  v.  Kennedy,  7 
Oratt  817. 

Inteatloo  Qoveras.— It  Is  the  proper  province  of  a 
conrt  of  equity  to  decree  the  specific  execution  of 
marriage  articles,  where  the  apparent  Intention  of 
the  parties  will  direct  the  decree,  without  a  strict 


scanning  of  the  articles  according  to  nice  grammati- 
cal rules,  or  the  technical  meaning  of  the  words.  ' 
Roane  v.  Hem.  1  Wash.  47. 

The  intention  of  the  parties  to  marriage  articles 
is  to  be  collected  from  the  nature  of  the  agreement; 
the  language  and  context  thereof:  the  usage  in  sim- 
ilar cases;  and  the  legal  rights  of  the  parties,  as 
they  existed  before,  and  would  have  existed  after 
the  marriage,  if  no  such  articles  had  been  made; 
but  parol  or  other  evidence,  dehors  the  articles,  to 
explain,  or  vary  their  meaning,  ought  not  to  be 
resorted  to.  unless  there  be  some  latent  ambiguity 
which  is  otherwise  impossible  to  be  solved  or  ex- 
plained, or  unless  something  agreed  on  by  the  par- 
ties at  the  time,  has  been  omitted,  through  fraud  or 
accident  Such  instruments  are  to  be  construed  ae 
a  whole.  Tabb  v.  Archer.  3  H.  &  M.  899;  Coatney  v. 
Hopkins,  14  W.  Va.  838. 

Parol  Evidenca  Admissible.— Parol  evidence  is  ad- 
mitted to  explain  the  meaning  of  the  parties,  in 
marriage  articles,  when  a  conveyance  is  called  for. 
Flemings  v.  Willis.  2  Call  6.  see  ntifra. 

8.  Pabol  Mabbiagb  Sbttlsments. 

Prior  to  i7*9«— Parol  marriage  agreements  were 
valid  in  Virginia  prior  to  the  act  of  ]789.  Thornton 
V.  Corbin,  S  Call  884. 

SInco  1789.— An  antenuptial  contract,  even  if  sat- 
isfactorily proved,  must  be  in  writing  in  accordance 
with  the  section  of  the  statute  of  frauds  proviaing 
that  "any  agreement  made  upon  consideration  of 
marriage"  must  be  In  writing  in  order  to  be  valid. 
There  can  be  no  departure  from  the  statutory  rule 
where  there  has  been  no  fraud  and  no  agreement 
to  reduce  the  settlement  to  writing.  Hannon  v. 
Hounihan.  86  Va.  429. 12  S.  E.  Rep.  157. 

Maniago  Not  a  Part  PerfonnanGe.— In  such  case  the 
subsequent  marriage  is  not  deemed  a  part  preform- 
ance.  so  as  to  take  the  case  out  of  the  statute.  Han- 
non V.  Hounihan.  86  Va.  429,  12  S.  £.  Rep.  167, 

4.  PARTIX8.— It  is  sufficient  if  the  prospective 
husband  and  wife  are  parties  to  the  settlement. 
Roane  v.  Hem,  1  Wash.  47. 

Mariiago  Settlements  by  Infants.— Infants  may  con- 
tract by  marriage  articles  or  settlements,  and 
such  contracts  will  bind  them  when  of  full  age. 
Tabb  V.  Archer,  8  H.  &  M.  899. 

The  law  has  entrusted  the  father  or  guardian 
with  the  marriage  of  infant  children,  or  wards; 
and.  consequently,  settlements  made  by  infants 
through  their  father  or  guardian  are  binding. 
Tabb  V.  Archer,  8  H.  &  M.  899. 

A  deed  of  marriage  settlement  Is  made  before 
marriage,  between  an  Infant  female,  her  guardian, 
the  intended  husband,  and  trustees:  whereby  her 
real  estate  is  settled  on  her  and  her  children,  etc., 
and  her  husband  covenants,  that  he  will,  when  af- 
terwards required,  execute  any  and  every  further 
conveyance  proper  for  more  effectually  settling  and 
assuring  the  subject  to  the  uses  declared  by  the 
deed :  husband  and  vrlfe  exhibit  a  bill  in  chancery, 
praying  that  this  settlement  be  set  aside,  on  the 
ground  of  the  infancy  of  the  wife  at  the  time  it  was 
executed;  and  the  wife,  on  a  privy  examination 
directed  by  the  chancellor,  declares  that  she  has 
freely  and  voluntarily  Joined  in  the  bill.  Held, 
whether  the  infant  feme  were  bound  by  the  deed  or 
not,  the  liusband  was  bound  by  his  covenant,  and 
equity  will  not  aid  him  to  avoid  it;  and  bill  was 
dismissed.    Lee  v.  Stuart,  2  Leigh  76. 

5.   CONSIDEKATION. 

Marriage  a  Sufficient  Consideration.— The  intended 
marriage  is  a  sufUcient  consideration  for  the  settle- 
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jnent  made  in  contemplation  thereof.  Roane  v. 
Hern.  1  Wasb.  47. 

Altlioufirli  the  deed  does  not  mention  that  it  was 
m  ade  in  consideration  of  a  marriagre  contract,  the 
party  may  aver  and  prove  it.  Eppes  v.  Randolph,  8 
Call  125. 

Sufficient   Proof  of    Execution    before    Marriagre.— 

Upon  a  bill  of  injunction,  exhibited  by  husband  and 
wife  and  their  trustee,  to  prevent  the  husband's 
creditors  from  selllnff  property  covered  by  a  deed 
of  marriage  settlement;  the  deed  appearing"  on  its 
face,  and  by  the  oaths  of  all  the  complainants,  in- 
cludinff  the  trustee  (who  appeared  to  have  no  inter- 
est except  as  a  party  to  the  suit),  to  have  been 
executed  before  the  marriage;  and  it  not  being 
charged  in  the  answers,  or  any  of  them,  that  the 
said  deed  was  in /a<;^  antedated;  thoug'h  not  attested 
by  any  subscribinfir  witness,  but  admitted  to  record 
upon  the  acknowledflrment  of  the  parties  only;  and 
though  the  defendants,  in  their  answers,  averred 
that  the  said  acknowledgments  took  place  after  the 
marriafire;  the  court  could  not  with  propriety  dis- 
solve the  injunction  on  the  ground  that  the  said 
deed  was  antedated.    Scott  v.  Loraine,  6  Munf.  117. 

6.  INSTBUMBNT. 

Deed  of  Baripain  and  Sale.— "In  Virginia  a  woman 
might,  and  In  this  state  she  may,  in  contemplation 
of  marriage,  by  deed  of  bargain  and  sale  in  which 
the  Intended  husband  joins,  convey  land  to  a  person 
in  fee.  in  trust  for  the  bargainor  till  the  marriage, 
and  thereafter  to  permit  the  husband  to  occupy  and 
enjoy  the  land  during  the  joint  lives  of  husband 
and  wife,  and  if.  during  the  coverture  she  shall 
by  deed  or  will  appoint  it  to  another  and  die, 
then  the  estate  to  determine  in  the  trustee  and 
vest  in  the  appointee:  or  if,  without  appointment 
made  by  her  by  deed,  the  husband  shall  die  and 
she  shall  survive  him,  then  the  estate  in  the  trustee 
to  determine;  or  if,  without  appointment  by  deed 
or  will,  she  shall  die  in  the  lifetime  of  the  hus- 
band, then,  at  her  death  the  estate  in  the  trustee 
to  determine.  And  if  she  properly  appoint  the 
estate,  it  will  accordingly  vest;  but  if  not,  then 
on  the  husband's  death  in  her  lifetime,  the  estate 
will  revert  to  her;  or  at  her  death  in  his  lifetime 
it  will  revert  to  her  heirs."    Ocheltree  v.  McClung. 

7  W.  Va.  232. 

7.  RBOOBDATION.— A  deed  of  marriage  settlement 
made  before  the  marriage,  conveying  the  property 
of  the  wife,  and  In  which  the  intended  husband 
joined,  is  fraudulent  and  void  as  to  subsequent  pur- 
chasers from  the  husband,  without  notice,  unless 
duly  recorded.    Thomas  v.  Gaines,  1  Gratt  847. 

Under  the  act  of  1785,  a  deed  of  marriage  settle- 
ment must  be  recorded  within  eight  months,  else  it 
will  be  void  as  to  creditors  of  the  husband,  and  a 
court  of  equity  will  not  relieve  against  a  neglect  to 
comply  with  the  statute.  It  will  only  relieve  where 
recordation  has  been  prevented  by  the  fraud  of  the 
creditors  themselves  or  their  privies.  Anderson  v. 
Anderson,  2  Call  198. 

Reaclcnowledgment.- But  a  deed  reacknowledged 
within  eight  months  from  its  date,  and  recorded 
within  four  months  from  the  reacknowledgment,  is 
good  from  the  date  of  the  reacknowledgment,  al- 
though more  than  eight  months  have  elapsed 
between  the  time  when  the  deed  was  first  executed, 
and  the  day  of  recording  it    Eppes  v.  Randolph,  2 

Call  125. 

A  deed  of  marriage  settlement  executed  before, 
and  recorded  after  the  marriage,  but  within  the 
time  required  by  law,  is  conclusive  against  the  cred- 


itors of  the  husband,  for  debts  contracted  by  him 
before  the  marriage.  And  this,  although  such  deed 
was  recorded  upon  the  acknowledgment  of  the  par- 
ties, without  any  privy  examination  of  the  wife. 
Scott  V.  Gibbon,  5  Munf.  80. 

Removal  of  Personal  Property.— Deed  of  marriage 
settlement  of  slaves  then  in  Hanover,  where  deed 
was  made  and  duly  recorded:  husband,  entitled  to. 
and  holding  possession  under  settlement  remoyes 
with  the  slaves  to  Richmond,  and  there  mortgages 
them  for  debt  of  his  own.  contrary  to  terms  of  the 
settlement  within  12  months  after  his  removal  of 
them:  the  trustee  of  the  subject  under  the  settle- 
ment, fails  to  have  it  recorded  in  Richmond,  within 
12  months  after  removal  of  the  slaves:  but  wltbio 
the  12  months,  he  files  a  bill  in  chancery  against  tbe 
husband  and  mortgagee,  asserting  his  legal  title  to 
the  slaves  and  the  trusts  of  the  settlement  ffdd, 
the  mortgagee  is  a  purchaiser  with  notice  of  settle- 
ment within  12  months  after  removal  of  slaves  to 
Richmond,  and  as  to  him,  the  failure  of  the  trustee 
in  the  deed  of  marriage  settlement  to  hare  it 
recorded  in  Richmond,  does  not  make  the  settlement 
void,  under  statute  1  Rev.  Code.  ch.  99,  sec.  11,  p.  364. 
Hughes  v.  Pledge,  1  Leigh  443. 

Good  between  the  Parties.- An  agreement  made  in 
contemplation  of  marriage,  though  void  against 
creditors  because  not  recorded,  is  valid  between  tlie 
parties ;  and  the  wife  and  children  for  whose  benefit 
it  is  made,  may  call  for  a  specific  execution  of  the 
agreement  if  there  is  no  existing  creditor  or  pur- 
chaser whose  rights  will  be  affected  by  it  tbongh 
the  marital  rights  of  the  husband  have  attached  by 
an  actual  reduction  of  the  property  into  his  actual 
possession.    Dabney  v.  Kennedy,  7  Gratt  S17. 

Recordation  Necessary  Only  against  Purchssers  for 
Valne.— In  Thornton  v.  Corbin,  8  Call  884,  it  was  held 
that  the  statute  requiring  the  recordation  of  mar- 
riage agreements  against  '^purchasers."  applies 
only  to  purchasers  for  value,  hence,  such  agree- 
ments do  not  have  to  be  recorded  against  mere 
volunteers. 

8.  CoNSTBUcnoN.— The  prevailing  Intent  in  each 
deed,  properly  manifest  controls  its  constraction 
and  effect  as  to  whether  the  estate,  vested  In  tbe 
immediate  bargainee  for  his  own  benefit  or  opon 
the  trusts  declared,  Is  a  fee  determinable,  and,  on 
the  happeningof  the  contingency  or  execution  of  tbe 
appointment  the  legal  estate  determines  in  bim 
and  shifts  to  another,  or  reverts  to  the  bargainor; 
or,  on  the  other  hand,  the  legal  estate,  vested  in  tbe 
trustee,  is  a  fee  absolute,  and  remains  in  him,  while 
a  mere  equitable  interest  declared  in  favor  of  an 
ulterior  contingent  beneficiary  or  an  appointee, 
vests  in  the  latter.  Ocheltree  v.  McClung.  7  W.  Va. 
282. 

A  deed  of  marriage  settlement,  conveying  "all  tbe 
lands,  slaves,  goods,  chattels  and  property"  of  tbe 
wife.  Includes  her  choses  in  action;  so  that  a  som  of 
money  due  to  the  wife  before  the  marriage  will  not 
when  recovered,  belong  to  the  husband,  but  to  tbe 
trustees,  for  the  uses  specified  in  the  deed.  In  sncb 
case,  therefore,  a  submission  to  arbitration  of  a 
controversy  concerning  a  debt  to  the  wife,  being 
made  by  the  debtor  with  the  husband,  is  void,  as 
relating  to  a  subject  not  in  their  power  to  control. 
Wilcox  V.  Hubard,  4  Munf.  846. 

By  marriage  settlement  the  wife,  at  the  deatb  of 
her  husband,  was  to  have  one-third  of  all  tbe 
negroes  whereof  the  husband  died  xK>ssessed.  in  lien 
of  dower:  and  if  she  survived  and  had  no  child  by 
him,  she  was  to  have  all  the  negroes  which  came  by 
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her,  in  her  absolute  right  She  did  snryiye  and  had 
DO  child  by  him.  Held,  that  she  was  entitled  to  the 
dower  slaTes  in  addition  to  her  own  before  the 
marriatre,  and  she  is  not  precluded  by  a  different 
division  and  assismment  in  the  county  court,  to 
which  she  was  no  party.  Hearne  v.  Roane,  Wythe 
90;  Roane  t.  Hem.  1  Wash.  47. 

Under  a  settlement  by  a  husband  on  himself  and 
wife,  and  to  the  survivor  for  life,  she  has  a  power 
of  appointintr  to  whom  the  land  shall  sro  in  the  event 
that  she  shall  die  without  leavine  issue  at  her  death : 
so  that  such  disposition  is  sigrnilled  under  her  hand 
and  seal  in  writlnir.  or  by  last  will  and  testament. 
The  wife  afterwards  unites  with  her  husband  in  a 
deed  by  which  she  relinquished  her  right  in  the 
land  for  a  valuable  consideration,  and  dies  without 
leavinfiT  issue.  Held,  that  although  she  was  not 
privily  examined  as  to  her  execution  of  the  deed, 
yet  the  same  being- under  her  hand  and  seal  in 
writing,  as  prescribed  in  the  deed  vesting  in  her  the 
power,  she  thereby  destroyed  her  power  of  appoint- 
ment   Hnme  v.  Hord,  5  Gratt  874. 

£  being  about  to  marry  F,  executes  a  deed,  by 
which  he  authorizes  her  during  their  lives  or  at  her 
death,  to  control  and  dispose  of  her  property  in  as 
full  and  ample  a  manner  as  she  could  do  if  she  were 
not  his  wife  :  and  he  relinquished  to  her  all  right 
and  title  to  the  said  property  which  he  might  ac- 
quire by  the  marriage.  On  this  deed  there  is  an 
endorsement  of  the  same  date  executed  by  £  and  F, 
which  says :  "It  is  further  understood  and  agreed 
upon  between  us,  that  should  she  die  first,  I  am  to 
retain  the  property  and  have  the  use  of  it  during 
my  natural  life  :  but  at  my  death  it  is  to  go  to  the 
person  or  persons  which  it  ma^  be  her  will  or  desire 
should  have  it."  The  wife  may  give  away  or  dispose 
of  the  property  in  her  lifetime  ;  and  the  husband  is 
only  entitled  to  a  life  interest  in  that  which  re- 
mains at  her  death.    £id8on  v.  Fontaine,  9  Qratt  886. 

Husband  and  wife  convey  the  lands  of  the  wife  in 
trust  for  themselves  during  their  joint  lives,  with 
power  to  the  wife  to  direct  a  sale  and  dispose  of  the 
proceeds  either  in  her  lifetime  or  by  vrill.  or  to  dis- 
pose of  the  land  by  will :  and  if  the  land  is  sold  in 
her  lifetime,  and  she  dies  without  a  will,  that  the 
husband  shall  receive  out  of  the  proceeds  of  sale 
13,600,  and  the  balance  to  go  to  certain  other  persons 
named.  If  the  land  is  not  sold  during  her  life  and 
the  husband  survives  her,  he  shall  hold  and  enjoy 
the  land  during  his  life.  But  if  he,  within  three 
years  from  the  wife's  death,  require  a  sale  of  the 
land,  the  trustee  shall  sell  it  within  six  months ; 
and  out  of  the  proceeds  of  sale  shall  pay  the  hus- 
band t2.900.  The  husband  survived  the  wife,  and, 
within  three  years  from  her  death,  elected  to  have 
the  land  sold.  The  trustee  was  then  dead,  and  by  a 
friendly  suit  in  chancery,  a  new  trustee  was  ap- 
pointed, who  advertised  the  land  for  sale  ;  but  be- 
fore the  day  of  sale  the  husband  died.    I/eld: 

1.  That  the  husband  having  elected  within  the 
three  years  to  have  the  land  sold,  and  take  the  12,600 
in  lien  of  his  life  estate,  the  effect  of  such  an  elec- 
tion was  an  equitable  conversion  of  the  land  into 
money. 

2.  That  the  election  of  the  husband  was  not  de- 
feated by  his  death  before  the  sale  was  made  ;  and 
his  f  xecutor  is  entitled  to  have  the  sale  made,  and 
to  receive  12,600  out  of  the  proceeds  of  said  sale. 
Washington  v.  Abraham.  0  Gratt.  66. 

If,  by  a  deed  of  marriage  settlement,  duly  re- 
corded, slaves  be  conveyed  to  certain  trustees  and 


their  heirs,  to  the  use  of  the  wife,  for  life;  and 
after  her  death,  to  the  use  of  the  husband,  for 
life:  and  after  the  death  of  the  survivor,  to  the  use 
of  the  children  of  the  marriage,  equally  to  be  di- 
vided between  them,  and  their  heirs  forever:  upon 
the  deaths  of  the  husband  and  wife,  the  children  of 
the  marriage  are  entitled,  not  only  to  the  equitable, 
but  to  the  absolute  legal  estate.  Baird  v.  Bland,  8 
Munf.  570. 

In  an  antenuptial  marriage  settlement  convey- 
ing and  settling  the  property  of  the  feme,  it  was  re- 
cited that  "it  had  been  agreed  that  the  husband 
should,  after  the  intended  marriage  had,  receive 
and  enjoy,  during  their  joint  lives,  the  interest  and 
occupation  of  the  said  real  and  personal  estate; 
and  also  that  the  same,  and  the  interest  and  profits 
thereof,  from  and  after  the  decease  of  such  of  them 
as  should  first  happen  to  die,  should  be  at  the  sole 
use  and  only  disposal  of  the  wife  notwithstanding 
the  coverture."  The  trusts  declared  in  the  deed 
were  for  the  husband  for  their  joint  lives.  If  she 
survived,  the  whole  property  to  be  absolutely  vested 
in  her;  but  if  he  survived,  to  him  for  life:  at  his 
death,  to  the  children  of  the  marriage  in  equal  por- 
tions; and  if  no  child,  or  such  child  should  die  be- 
fore age,  then  to  the  brothers  and  sisters  of  the 
wife,  to  be  equally  divided  among  them.  Held:  1. 
The  wife  has  no  power  to  dispose  of  the  property 
during  the  coverture.  2.  The  remainder  vested 
in  the  children  on  their  attaining  full  age.  8.  A 
child  dying  within  age  without  issue,  the  estate 
vested  in  the  survivors.  Whiting  v.  Rust,  1  Gratt 
488. 

Husband  and  wife  entered  into  a  marriage  con- 
tract wherein  it  is  recited,  that  with  a  view  to 
secure  to  the  wife  her  separate  property,  and  to  pro- 
vide for  the  wife  and  the  issue  of  the  marriage,  etc., 
the  husband  covenants  with  trustees  named,  that 
after  his  just  debts  are  paid,  there  shall  be  raised 
out  of  his  estate,  the  sum  of  ten  thousand  pounds 
current  money,  to  be  paid  in  preference  to  any  vol- 
untary disposition  of  his  property,  whether  by  will 
or  otherwise,  and  placed  in  the  hands  of  said  trus- 
tees for  the  purpose  aforesaid,  to  be  held  by  them 
in  trust  for  the  issue  of  said  marriage,  as  tenants  in 
common,  with  benefit  of  survivorship;  the  wife  to 
share  the  profits  of  said  fund  during  her  life,  she 
taking  a  child's  part  The  husband  died  in  1841  and 
the  wife  in  1843,  leaving  seven  children  of  the  mar- 
riage. The  husband  by  his  will  made  in  1841,  re- 
ferred to  and  confirmed  the  marriage  contract,  and 
left  the  whole  of  his  estate  to  be  equally  divided 
among  his  seven  children.  Five  of  the  children 
died  before  the  estate  was  ready  for  distribution. 
Held,  that  looking  to  the  deed  and  the  will, 
the  intention  of  the  husbanH  was  an  equal  dlMtrl- 
bution  among  his  children;  and  this  intention  is 
not  defeated  by  the  use  of  the  words  "with  benefit 
of  surviorship."  On  the  death  of  the  wife,  the  inter- 
est vested  in  the  children,  and  the  fund  in  to  be 
divided  among  them  and  the  children  of  those  of 
them  who  have  since  died.  Brown  v.  Brown,  31 
Gratt  502. 

Liability  of  Subject  for  Beneficiaries*  Debts.— Where 
a  deed  of  marriage  settlement  declares  that  the  hus- 
band and  wife  shall  enjoy  the  interest  and  profits  of 
the  property  settled,  jointly,  during  their  lives,  that 
the  trustee  permit  them,  during  their  joint  lives, 
to  take  and  enjoy  the  said  interest  and  profits  for 
their  own  use  and  benefit  and  that  if  the  husband 
survive,  he  shall  pay  over  the  property  to  the  hus- 
band, the  husband  has  no  property  in  the  subject 
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wbich  can  be  subjected  by  bis  creditors.  Scott  t. 
Gibbon.  5  Monf.  86. 

But  tbe  contlnfifent  Interest  of  the  husband  in  such 
a  case  may  be  charsred  by  bis  creditors.  Scott  v. 
Gibbon,  5  Munf .  86. 

Where  the  husband  conveys  his  property  to  trus- 
tees for  his  maintenance  and  that  of  bis  wife  and 
children,  in  order  to  cruard  asrainst  his  Improvi- 
dence, makinsT  provlnlon  for  payment  of  past  debts 
but  expresKly  dlsablinff  himself  from  incurrinfir 
future  ones,  a  debt  subsequently  contracted  by  the 
husband  cannot  be  charsred  on  the  prospective  prof- 
Its  of  the  trust  estate  so  as  to  deprive  the  benefici- 
aries of  support.    Markham  v.  Guerrant,  4  Lelsrh  279. 

Nor  can  the  trustee  himself  pledge  the  prospec- 
tive profits  of  the  trust  estate  necessary  for  the 
current  support  of  the  cettuis  que  trustetU,  to  such  a 
debt    Markham  v.  Guerrant,  4  Lelffh  279. 

This  case  was  distinfiruished  from  that  of  Scott  v. 
Loralne,  6  Munf.  117,  where  it  was  said  that,  property 
conveyed  to  trustees  by  a  deed  of  marriafire  settle- 
ment, in  trust  to  permit  the  husband  and  wife  to 
have  the  Income  for  their  use  and  benefit,  mifirht 
be  taken  in  execution  to  satisfy  a  debt  incurred 
after  marriagre  for  their  proper  use  and  benefit;  on 
the  ffround  that  the  purpose  in  that  case  was  merely 
to  intercept  the  marital  fl^^hts  and  shield  the 
property  from  the  husband's  creditors.  Markham 
V.  Guerrant,  4  Leisrh  279. 

A  deed  of  settlement  made  in  contemplation  of 
marriaire  between  a  single  woman  and  her  intended 
husband,  who  was  at  the  time  Insolvent,  and  embrac- 
ing her  property  alone,  and'providlnff  that  neither 
the  property  nor  the  profits  arisinir  therefrom  should 
be  Uable  for  the  debts  of  the  intended  husband,  then 
due  or  thereafter  to  become  due,  will,  in  equity,  be 
construed  so  as.  consistently  with  the  terms  of  the 
deed,  to  effectuate  the  leadlnsr  Intent  of  the  parties. 
That  beinff  to  secure  the  enjoyment  of  the  property 
to  the  intended  wife  and  her  family,  includinsr  the 
husband,  free  from  the  claims  of  his  creditors,  all 
idea  of  property  in  the  husband  during  the  cover- 
ture is  excluded,  and  no  rlffht  can  be  acquired  by 
his  creditors  to  seize  or  sell  the  subject  of  the  trust. 
Perkins  v.  Dickinson,  3  Gratt.  335. 

Marriage  settlement  of  slaves  to  use  of  husband 
and  wife  during  their  joint  lives;  remainder  to  wife, 
if  she  survive;  remainder  to  whomsoever  the  wife 
shall  appoint,  if  she  die  before  the  husband ;  remain- 
der, iu  default  of  such  appointment,  to  husband  for 
life,  and  afterwards,  to  offsprlngr  of  the  marrlasre; 
to  the  intent,  that  the  property  shall  not  be  subject 
to  disposal,  debts,  contracts  or  enfiragements  of  hus- 
band. Held,  during  wife's  life,  the  property  cannot 
be  disposed  of  by  husband,  or  applied  to  the  satis- 
faction of  his  debtd.    Hughes  v.  Pledge,  1  Leigh  443. 

By  deed  of  marriage  settlement,  slaves  of  the 
feme  are  conveyed  to  a  trustee,  in  trust  to  permit 
the  husband  to  take  the  profits  during  the  Joint 
lives  of  himself  and  his  wife;  remainder.  If  the  hus- 
band should  first  die,  to  the  wife;  and  if  she  should 
first  die,  to  such  persons  as  she  should  appoint;  with 
an  express  declaration,  that  the  property  should 
not  be  subject  to  the  husband's  debts.  Held,  the  hus- 
band's Interest  In  tUe  profits  during  the  Joint  lives 
of  himself  and  his  wife,  is  subject  to  his  debts;  and 
provision  should  be  made  for  satisfaction  of  a  cred- 
itor, by  hiring  the  slaves  out,  or  otherwise,  as  most 
convenient.    Butler  v.  M'Cann,  4  Leigh  631. 

Real  estate  vested  In  a  trustee  by  deed  of  mar- 
riage settlement,  in  trust  to  pay  the  wife  an  annuity 
out  of  the  profits,  and,  subject  to  the  annuity,  in 


trust  for  a  son  of  the  grantor:  while  the  annuitant 
is  yet  living,  a  creditor  of  the  son  recovers  a  judg- 
ment against  him,  and  exhibits  his  bill  in  chancery, 
to  subject  the  son's  equitable  interest  in  tbe  estate 
to  the  debt  Held,  1,  that  such  an  equitable  interest 
cannot  be  taken  in  execution  at  law;  2.  that  It  is 
bound  by  the  Judgment  in  equity,  which  will  apply 
it  to  the  satisfaction  of  the  debt:  but  8,  as  tbe  annu- 
itant is  yet  living,  and  is  not  compellable  to  take  a 
gross  sum  in  satisfaction  of  the  annuity,  and  as  the 
trustee  is  to  hold  the  subject  and  pay  the  annuity 
out  of  the  profits,  the  court  of  chancery  ought  noc 
to  direct  the  sale  out  and  out  of  the  debtor's  equita- 
ble interest  subject  to  the  annuity,  but  ought  only 
to  direct  the  application  of  the  surplus  of  profits  u 
they  accrue,  after  paying  the  annuity,  to  the  debt 
Goutts  V.  Walker,  8  Leigh  208. 

9.  Reformation.— A  woman  being  about  to  marry, 
it  is  agreed  between  her  and  her  intended  husband 
that  out  of  her  personal  estate  a  sum  of  money  shall 
be  given  to,  and  settled  upon,  her  sister,  and  the 
Intended  husband  undertakes  to  have  an  instrnmeDt 
drawn  to  carry  this  purpose  into  effect;  the  hus- 
band accordingly  has  an  instrument  prepared, 
which  is  produced  by  him  immediately  before  the 
marriage,  and  executed:  but  it  turns  out  that  the 
instrument  is  so  drlwn,  that  at  law  it  does  not 
amount  to  a  gift,  nor  intercept  the  marital  rights. 
Held,  notwithstanding,  the  agreement  itself  may  be 
set  up  against  the  husband,  and  equity  will  correct 
the  defect  in  the  instrument  whether  it  proceeded 
from  fraud  or  mistake.    Brown  v.  Bonner,  8  Leigh  l. 

B.  POSTNUPTIAL  SETTLEMENTS  AND  CON- 
VEYANCES.—A  postnuptial  settlement  in  favor  of 
a  wife,  made  in  pursuance  of  a  fair  contract  for 
valuable  consideration,  will  be  good.  WHliam  ft 
Mary  College  v.  Powell.  12  Gratt  873^ 

A  postnuptial  settlement  will  be  good  agali»t 
subsequent  creditors,  even  where  there  is  no  con- 
sideration, provided  the  settler  Is  not  indebted  when 
he  makes  it  and  the  transaction  is  free  from  cir- 
cumstances of  fraud.  Blow  v.  Maynard,  2  Leigh  9, 
See  monographic  note  on  '^Voluntary  and  Fraodn- 
lent  Conveyances"  appended  to  Cochran  v.  Paris,  II 
Gratt  848. 

IV.  BQUITABLB  SEPARATE  ESTATE. 

A.  CREATION. 

1.  Words  Necbssabt. 

No  Particular  Form  of  Words  Neceasaiy.- No  partic- 
ular form  of  words  is  necessary  to  create  a  trust 
for  the  separate  estate  of  a  married  woman. 
Whenever  it  appears  from  the  nature  of  the  trans- 
action or  from  the  whole  context  of  the  instrament 
limiting  the  property  to  the  wife,  that  she  was  In- 
tended to  take  the  sole  use,  that  Intention  will  be 
carried  into  effect,  but  such  intention  must  be  clear 
and  unequivocal,  for  the  law  will  not  lightly  dcprire 
the  husband  of  his  legal  rights.  Leake  v.  Benson, 
29  Gratt  153;  Haymond  v.  Jones,  S3  Gratt  317;  West 
V.  West  8  Rand.  378;  Nixon  v.  Rose.  12  Gratt  4«; 
Miller  V.  Miller,  92  Va.  510.  23  S.  E.  Rep.  891:  Harsh- 
berger  v.  Alger,  81  Gratt  62;  Rixey  v.  Deltrlch, » 
Va.  42.  6  S.  E.  Rep.  615:  Fox  v.  Jones,  1  W-  Va.  9&\ 
Coatney  v.  Hopkins,  14  W.  Va.  338. 

Expressions  Which  Have  Been  Held  Snlfflcleat-Cer- 
taln  words  or  expressions,  where  a  contrary  inten- 
tion is  not  disclosed  by  other  parts  of  the  instrament 
conferring  the  estate,  have  been  held  per  te  to  man- 
ifest an  intention  to  create  an  estate  for  the  sep- 
arate use  of  the  wife.  And  among  the  words  and 
phrases  so  constinied  are  the  following:    "For  her 
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sole  use  and  benefit'*:  "forber  own  and  sole  use"; 
for  lier  own  nae  and  benefit,  independent  of  any 
otber  person";  "for  ber  sole  and  only  use,"  and 
"only  for  the  use  and  benefit  of  the  wife  or  her 
heirs.**  Miller  v.  MlUer.  92  Va.  510,  28  S.  E.  Rep.  891: 
Nixon  V.  Rose,  12  Gratt  425.  "To  her  only  use  and 
beboof."  MlUer  v.  Miller,  92  Va.  510.  28  S.  £.  Rep. 
801.  **To  her  own  special  use."  Smith  t.  Smith, 
6  Munf.  581.  "To  be  held  in  trust  for  the  separate 
use  of  the  wife,  free  from  all  debts  heretofore 
contracted  or  which  may  hereafter  be  contracted. 
by  lier  husband."  Christian  v.  Keen,  80  Va.  800; 
Clay  V.  City  of  St  Albans,  48  W.  Va.  589.  27  S.  E.  Rep. 
308.  "To  the  wife's  express  use,  support  and  main- 
tenance" and  contalninff  a  covenant  of  Indem- 
nity to  the  husband  aflrainst  the  wife's  debts. 
Harsliberfirer  t.  Alsrer,  81  -Gratt.  52.  "For  her  sep- 
arate use  free  from  the  contracts  of  her  husband 
and  in  no  manner  liable  for  her  husband's  debts." 
Smltb  y.  Fox,  82  Va.  768. 1  S.  £.  Rep.  200. 

^Vbere  a  feme  sole,  in  contemplation  of  marrlasre, 
"g-rants,  barg^ains,  sells  and  conveys,  in  considera- 
tion of  five  dollars,  all  her  stock,  bonds,  etc..  to  be 
held  by  the  trustee  and  his  successors  for  the  sole 
use  and  benefit  of  the  said  feme,  with  power  to  col- 
lect OQtstandinflT  debts  and  interest  and  reinvest 
the  property,  and  at  the  death  of  the  feme,  said 
property  to  pass  to  her  children,  if  aAy,  and  if  none 
to  her  heirs  at  law  as  if  it  were  real  estate;  such  an 
instmment  is  neither  a  will  nor  power  of  attorney. 
but  it  creates  an  equitable  separate  estate  in  the 
feme  and  Is  valid  and  irrevocable.  Claiborne  v. 
Radford.  91  Va.  527,  22  S.  £.  Rep.  848. 

Orsntor's  IntMitloii  Paramount  Consideration.— 
Whenever  a  gift  is  made  to  the  wife  durinflr  cover- 
ture, even  by  a  stranger,  if  it  appear  by  any  circum- 
stance that  the  Intention  of  the  donor  was  that  she 
should  have  it  to  her  separate  use,  equity  will  give 
effect  to  this  intention.    Lewis  v.  Adams,  0  Leigh  820. 

In  Lewis  v.  Adams,  0  Leigh  820.  a  gift  by  a  father 
to  his  -married  daughter  "in  trust  for  her  and  all 
her  children,  their  heirs,  executors,"  etc..  in  con- 
sideration of  his  natural  love  and  affection  for  them. 
was  held  to  create  a  separate  estate  In  the  wife,  free 
from  the  control  of  her  husband. 

Where  a  testator  devised  property  to  his  execu- 
tors for  the  benefit  of  his  married  daughter  who 
lived  apart  from  her  husband  and  also  directed  his 
executors  to  sue  the  husband  for  a  sum  which  had 
been  advanced  to  him.  It  was  held  that,  in  view  of 
all  the  circumstances.  It  was  the  testator's  Intention 
to  confer  a  separate  estate  on  his  daughter  and  It 
was  so  held.    West  v.  West.  8  Rand.  878. 

In  Coatney  v.  Hopkins,  14  W.  Va.  888.  where  by 
marriage  settlement,  the  property  of  the  prospec- 
tive wife  was  conveyed  to  a  trustee,  for  the  joint 
use  of  husband  and  wife,  with  the  exception  of 
8500.00.  a  slave  and  her  beds  and  bedding  which  were 
conveyed  to  be  held  in  trust  for  the  said  wife,  the 
court  held  that  these  words,  though  insufflcient  of 
themselves  to  create  a  separate  estate,  yet,  in  view 
of  the  fact  that  it  was  a  marriage  settlement,  and 
since  otherwise  the  exception  would  be  without 
effect.  h*ere.  created  an  equitable  separate  estate  in 
the  wife. 

Bfft  Ifltoition  to  Create  a  Sopamte  Estate  nust  Be 
Clear.— But  courts  of  equity  will  not  deprive  the 
husband  of  his  rights  at  law  unless  the  words  relied 
on  to  create  a  separate  estate,  of  themselves  leave 
no  doubt  of  the  intention  to  exclude  him.  Buck  v. 
Wroten,  24  Gratt.  250;  Rixey  v.  Del  trick.  85  Va.  42.  6 
S.  £.  Rep.  615;  Coatney  v.  Hopkins,  14  W.  Va.  838. 


In  Buck  V.  Wroten,  24  Gratt.  250.  where  the  testa- 
tor gare  his  estate  to  his  daughter  and  her  chil- 
dren, "for  her  and  their  sole  and  separate  use  and 
benefit,  free  from  the  debts  of  her  husband"  it  was 
held  that  this  did  not  confer  an  equitable  separate 
estate  on  the  oranddauffhter,  so  as.  on  her  marriage, 
to  exclude  the  marital  rights  of  her  husband. 

To  create  a  separate  estate  in  the  wife  and  to  ex- 
clude the  husband,  the  Intention  must  be  clearly 
and  unequivocally  expressed,  hence  a  bequest,  in 
trust  for  a  married  woman  and  her  children,  with- 
out more,  carries  a  joint  estate  to  the  wife  and  chil- 
dren and  does  not  give  the  wife  a  separate  estate. 
Rixey  V.  Deitrick.  86  Va.  42. 6  S.  E.  Rep.  615. 

A  conveyance  in  trust  for  the  benefit  of  A  for  life, 
then  to  B,  does  not  give  B  an  equitable  separate 
estate.    White  v.  White,  16  Gratt  264. 

A  simple  grant  to  a  married  woman  by  another 
than  her  husband,  without  anything  to  indicate 
that  the  grant  was  to  her  sole  and  separate  use. 
does  not  confer  an  equitable  separate  estate  on  her; 
hence,  sec.  1,  ch.  66.  Code  W.  Va.  1868.  providing  that 
all  property  theretofore  conveyed  to  a  married 
woman  by  any  person  other  than  her  husband,  as 
her  sole  and  separate  property,  shall  be  and  remain 
her  sole  and  separate  property*  does  not  apply,  and 
the  husband's  marital  rights  attach.  Laughlin  v. 
Fream.  14  W.  Va.  322;  Laldley  v.  Central  Land  Co.. 
80  W.  Va.  606,  4  S.  E.  Rep.  705;  Pickens  V.  Kniseley. 
86  W.  Va.  794,  15  S.  E.  Rep.  997;  Central  Land  Co.  v. 
Laldley,  82  W.  Va.  134!  9  S.  E.  Rep.  61;  Wyatt  v. 
Smith,  26  W.  Va.  813. 

interposition  of  Trustees  s  Fact  in  Pavor  of  Such 
intention.— The  fact  that  the  property  is  given  to 
trustees,  is  a  circumstance  in  favor  of  the  Intention 
to  create  an  equitable  separate  estate,  though  not 
of  itself  a  sufficient  evidence  of  such  intention. 
Nixon  V.  Rose.  12  Gratt.  425. 

Distinction  between  a  l>eed  from  a  Stranger  and  a 
Deed  from  tlie  Huslwnd.— A  distinction  has  however 
been  taken  between  a  deed  by  a  stranger,  and  a  deed 
by  the  husband  to  the  wife.  In  the  former  case  the 
deed  must  contain  proper  words  or  by  Implication 
equally  plain  show  an  Intent  to  confer  a  separate 
estate,  otherwise  the  marital  rights  will  attach. 
Irvine  v.  Greever,  82  Grf  tt.  411. 

Where  the  conveyance  is  by  the  husband  to  the 
wife,  or  to  a  third  person  for  her  benefit,  as  a  gen- 
eral rule  it  will  be  construed  as  operating  to  her 
separate  use.  although  no  such  words  are  used  as 
would  be  necessary  to  create  a  separate  estate  on  a 
conveyance  by  a  stranger.  Leake  v.  Benson.  29 
Gratt.  158 ;  Sayers  v.  Wall.  26  Gratt.  854 ;  Garland 
V.  Pamplin,  82  Gratt  305  ;  Irvine  v.  Greever.  82  Gratt. 
411  ;  Dugger  v.  Dugger,  84  Va.  ISO,  4  S.  E.  Rep.  171  : 
Jones  V.  Jones.  96*  Va.  749.  82  S.  E.  Rep.  468 ;  Fox  v. 
Jones,  1  W.  Va.  206. 

The  right  of  a  husband,  either  with  or  without  the 
intervention  of  a  trustee,  to  make  a  proper  gift  or 
settlement  on  his  wife,  is  well  established.  Whether 
the  estate  is  derived  from  him  oi*  from  a  stranger, 
the  husband  during  his  lifetime  (if  no  other  has 
been  appointed),  will  be  treated  as  a  trustee  for  her 
benefit ;  and  In  the  event  of  his  death.  Quoad  all 
separate  personal  estate  derived  from  him  during 
his  lifetime,  and  which  properly  belongs  to  the  wife 
in  equity,  his  executors  or  administrators  will  be 
treated  as  trustees  for  the  wife,  and  enjoined  from 
making  any  legal  disposition  of  the  property  in 
contravention  of  the  trust.  Fox  v.  Jones,  1  W.  Va. 
205. 

At  common  law  a  conveyance  directly  from  hus- 
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band  to  wife  is  invalid  because  of  tbe  lecral  unity 
between  husband  and  wife.  Sayers  v.  Wall.  28  Gratt. 
854  :  Jones  v.  Obenchain,  10  Gratt.  250  :  McKenzie  v. 
Railroad  Co..  27  W.  Va.  306 :  Farmers'  Bank  v. 
Corder,  32  W.  Va.  233, 0  S.  E.  Rep.  220  ;  Cosner  v.  Mc- 
Crum,  40  W.  Va.  839.  21  S.  E.  Rep.  789. 

But  equity,  which  looks  more  to  the  substance  than 
the  form,  holds  that  a  conveyance  directly  from  hus- 
band to  wife,  If  fair,  and  free  from  taint  of  fraud, 
is  just  as  valid  as  if  the  conveyance  had  been  made 
to  a  trustee  for  the  benefit  of  the  wife.  Equity  will 
Interpose  a  trustee  to  hold  the  estate  for  the  benefit 
of  the  wife,  or  will  treat  the  husband  as  a  trustee 
for  the  wife,  and  will  give  the  same  effect  to  the 
conveyance,  as  if  it  had  been  made  to  a  third  person, 
for  the  sole  and  separate  use  of  the  wife.  Sayers 
V.  Wall,  26  Gratt.  354  ;  Jones  v.  Obenchain.  10  Gratt 
280. 

So  where  a  husband  purchases  property  and 
causes  the  deed  to  be  made  to  his  wife,  it  is  to  be 
presumed  that  he  desi^rns  it  as  a  settlement  upon 
her,  and  it  will  be  considered  as  her  separate  es- 
tate.   Irvine  v.  Greever.  32  Gratt  411. 

By  Decreeof  Court.— Wherein  answer  to  a  prayer 
for  the  construction  of  an  instrument  of  marriage 
settlement  the  court  decrees  "that  all  the  property 
real,  personal  and  mixed  belonfflng  to  the  woman 
at  the  date  of  the  deed  of  settlement  and  all  that 
she  has  since  acquired  or  may  hereafter  acquire, 
shall  be  secured  to  her  as  completely  as  if  she  wete 
a  feme  sole."  This  considered  with  the  bill  and  an- 
swer as  is  proper,  invests  the  wife  with  a  separate 
estate  in  the  property  with  ail  the  incidents,  such 
as  the  juB  diaponendi,  etc.  Burslnff  v.  McDowell.  80 
Gratt  236. 

Land  Purchased  with  Separate  Punds.~Land  was 
purchased  with  funds  in  which  a  married  woman 
had  a  separate  estate  for  life,  with  remainder  to  her 
children;  and  the  land  was  to  be  subjected  to  the 
same  uses  and  trusts.  But  without  the  knowledge 
of  the  wife  the  land  was  conveyed  to  her  husband, 
and  he  conveyed  it  in  trust  to  secure  a  debt  to  his 
creditors,  who  were  informed  of  the  fact  that  it  was 
purchased  with  said  funds,  and  was  to  be  held  on 
the  same  trusts.  Held,  the  said  creditors  have  no 
riffht  in  equity  to  charge  the  land  with  the  payment 
of  their  debt    Smith  v.  Flint  6  Gratt  40. 

nay  Be  Created  by  Parol  In  Personalty.— A  husband 
and  wife  may  agrree  by  parol  that  he  will  hold  the 
personal  property  of  the  wife  to  her  separate  use  as 
trustee.  If  the  property  is  by  law  the  separate 
estate  of  the  wife,  there  is  a  valuable  consideration, 
if  not,  there  is  meritorious  consideration,  and  a 
court  of  equity  will  enforce  it  if  the  rights  of  cred- 
itors do  not  interfere.  Section  2418  of  the  Ctode  of 
Virginia  1887,  has  no  application  to  peraonalty.  Sec- 
tion 2414  has  no  application  to  choses  in  action, 
which  was  the  subject  in  controversy  in  this  suit, 
and  section  2840  has  no  application,  where,  as  here, 
it  is  not  stated  that  the  aarreement  was  upon  con- 
sideration of  marriage.  Riffcran  v.  Riffffan,  93  Va. 
78.  24  S.  E.  Rep.  920. 

2.  Of  What  It  May  Consist.— "Property  of  every 
kind,  real  or  personal,  and  any  interest  therein, 
may  be  conveyed,  settled,  or  held  to  the  wife's 
separate  use.  Her  equitable  separate  estate  may, 
therefore,  include  estates  in  fee  in  land,  in  posses- 
sion, or  reversion,  life  estates,  estates  for  years, 
thinsrs  in  action,  securities,  specific  chattels,  or 
money."  Price  v.  Planters'  Nat  Bank,  92  Va.  473-^4, 
23  S.  E.  Rep.  887. 

**'"^baBd's  Interest  In  Wife's  Lands.— Where  a  mar- 


ried woman  is  entitled  to  real  estate,  and  her 
husband  conveys  all  his  interest  in  such  laod  to 
trustees  in  trust  for  the  sole  and  separate  use  of  his 
wife;  whatever  estate,  etc.,  the  husband,  as  snch. 
had  in  the  lands  in  question,  whether  as  tenant  by 
the  mere  marital  riffht  or  by  curtesy  initiate,  was 
conveyed  by  the  deed  aforesaid  in  trust  for  the 
wife.    Garland  v.  Pamplin,  82  Gratt  905. 

Confined  to  Extent  of  Husband's  Interest.— A  hus- 
band, who  has  no  interest  in  his  wife's  real  esute, 
except  a  life  estate  In  apart  of  It  for  their  joint 
lives,  there  haviuff  been  no  Issue  of  the  marrlafe, 
conveys  her  estate  to  a  trustee  for  the  benefit  of  the 
wife.  Held^  the  deed  of  the  husband  conveyed  no 
separate  estate  in  any  part  of  the  property  which 
did  not  terminate  at  her  death ;  and  she  therefore 
could  not  dispose  of  it  by  will  durlnir  her  coverture. 
Stroud  V.  Connelly,  83  Gratt  217. 

No  flerffer  In  Wife's  Legal  Estate.— Under  such  a 
deed,  the  wife  takes  a  separate  estate  in  the  interest 
which  her  husband  had  in  the  lands  and  her 
equitable  estate  is  distinct  from  her  le^al  reversion- 
ary estate  in  the  fee,  and  does  not  mer^e  therein. 
Garland  v.  Pamplin,  82  Gratt  80&. 

3.  No  Mabbiagb  Nksd  Bs  Contempijltsd.-A 
separate  estate  may  be  made  to  a  feme  sole,  which, 
upon  marriaffe,  will  be  firood  asrainst  the  marital 
rifirhts  of  the  husband,  although  at  the  time  it  is 
made  no  particular  marriasre  is  contemplated. 
Haymond  v.  Jones,  88  Gratt  817. 

4.  Tbustbes. 

Trustee  Not  Necessary.— The  interpofiition  of  trus- 
tees seems  at  one  time  to  have  been  considered 
necessary  to  protect  the  wife's  separate  interest 
It  has  been  lonir  settled,  however,  that  if  no  trustees 
be  interposed  by  the  settlement,  the  husband 
will  be  held,  in  equity,  to  be  a  trustee ^for  the  wife. 
Still,  it  is  ffenerally,  if  not  always,  better  to  have  dis- 
interested trustees ;  who  will  be  appointed  by  acoart 
of  equity  if  necessary.  Nixon  v.  Rose,  12  Gratt  4S; 
Dezendorf  v.  Humphreys,  95  Va.  478,  28  S.  E.  Rep. 
880;  Miller  v.  Miller.  92  Va.  510,  28  S.  £.  Rep.  8»I:  Fox 
V.  Jones,  1  W.  Va.  205. 

But  thouffh  in  equity  a  trustee  is  no  longer  neces- 
sary, it  is  still  necessary  to  have  one  at  law,  and  If 
one  is  not  interposed,  the  marital  rights  of  tbe 
husband  will  attach  to  the  property,  and  the  rights 
of  the  wife  will  not  be  recocmized.  If  a  trustee  is 
Interposed,  he  will  have  the  lesral  title,  and  the 
riffhts  of  the  husbaud  will  be  excluded.  Faulkner 
V.  Faulkner,  8  Leifirh  255. 

By  marriafire  articles,  it  is  agreed,  that  duiintr  tlie 
coverture,  husband  and  wife  shall  enjoy  their  re- 
spective estates  Jointly,  but  that  their  estates  shall 
be  kept  separate  and  distinct  from  each  other,  and 
that  the  property  then  belonsrinfir  to  each,  shall  re- 
main under  the  control  of  each,  and  that  the  hns- 
band  shall  claim  no  part  of  the  wife's  estate,  and  the 
wife  no  part  of  the  husband's  estate,  by  virtue  of 
the  marriage;  but  no  trusUe  is  appointed  to  hold  the 
wife's  estate  for  her  separate  use:  durlnar  the  cover- 
ture, a  sum  of  money  belonfiringr  to  the  wife  before 
the  marriasre,  came  to  the  husband's  hand:  he  laid 
it  out  in  chattels,  which  he  declared  were  his  wife's 
property ;  the  husband  dies.  Held,  the  legral  esute 
in  the  chattels  so  purchased,  vested  in  the  hosband. 
and  at  his  death  devolved  to  his  executors,  so  that 
they  may  maintain  detinue  for  them  a«rainst  tbe 
widow.    Faulkner  v.  Faulkner,  3  Leiffh  256. 

Appointment  of  New  Trustees^— All  the  trustees 
appointed  by  a  will  to  manage  an  estate  for  a 
married  woman,  havinsr refused  to  act  a  court  of 
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equity  will  appoint  a  trnstee  in  their  room.  Lee  v. 
Randolph.  2  H.  &  M.  12. 

B.  POWEB  OP  DISPOSITION. 

1.  PXBSONAiyrT,     AND    BSNTS     AND     PROFITS      OF 

BiALTT.— A  married  woman,  as  to  personal  prop- 
erty settled  to  tier  separate  use,  is  to' be  regarded 
as  a  feme  sole,  and  has  a  rlfirht  to  dispose  of  all 
ber  separate  personal  estate  and  the  rents  and 
proJUs  of  her  separate  real  estate  in  the  same 
manner  as  if  she  were  a  feme  sole;  nnless  the 
power  of  alienation  is  restrained  by  the  instru- 
ment creatinfiT  the  estate.  Burnett  v.  Hawpe,  25 
Gratt.  481;  Garland  v.  Pamplin,  S2  Gratt  306:  Bad- 
ford  ▼.  Carwile,  13  W.  Va.  «2:  Justice  v.  Eufirlish,  80 
Gratt  565;  Bank  of  Greensboro  t.  Chambers.  80 
Gratt.  20e:  McChesney  v.  Brown,  25  Gratt.  393;  West 
V.  West.  8  Band.  878;  Burfiflufir  v.  McDowell.  80 
Gratt  236:  Lee  v.  Bank  of  U.  S..  9  Lelffh  200; 
Frank  v.  Lilienfeld,  33  Gratt  8T7;  Price  v.  Planters' 
Bank,  92  Va.  468,  23  S.  E.  Bep.  887 ;  French  v. 
Waterman,  7»  Va.  617 ;  Christian  v.  Keen,  80  Va. 
360 :  Vizonneau  v.  Peffram,  2  Leifirh  183 ;  Penn  y. 
Whitehead,  17  Gratt.  508 ;  Raymond  v.  Jones,  38 
Gratt  317;  Freeman  v.  Eacho,  79  Va.  43;  Finch 
V.  Marks,  76  Va.  207 ;  Atkinson  v.  McCormick,  76 
Va.  791 ;  Mauzy  v.  Mauzy.  79  Va.  687;  Dezendorf 
T.  Humphreys,  96  Va.  473,  38  S.  E.  Bep.  880;  Bain 
▼.-  Buff.  76  Va.  871 ;  Smith  v.  Fox.  82  Va.  763,  1  S. 
£.  Bep.  300 :  Andes  y.  Boiler,  96  Va.  620,  87  S.  E. 
Bep.  297  ;  Stace  ▼.  Bumirardner,  89  Va.  418, 16  S.  E. 
Bep.  252;  Harshberfirer  v.  Alsrer,  81  Gratt  52;  Hawley 
T.  Twyman.  29  Gratt  728  ;  Green  v.  Claiborne,  88  Va. 
886.  5  S.  E.  Bep.  876  ;  Dillard  v.  Dillard  (Va.),  21  S. 
E.  Bep.  669  ;  Patton  t.  Bank  of  Charleston,  12  W.  Va. 
587;  Hughes  V.  Hamilton,  19  W.  Va.  866;  Welnberff 
V.  Bempe,  16  W.  Va.  829  ;  Coatney  v.  Hopkins,  14  W. 
Va.888. 

The  jus  dieponendi  is  an  incident  to  the  ownership 
of  a  separate  estate,  and  can  only  be  taken  away,  or 
limited,  by  express  words,  or  by  an  intent  so  clear 
as  to  be  the  equivalent  of  express  words.  Bad  ford 
T.  Carwile,  18  W.  Va.  682  ;  Huphep  y.  Hamilton,  19  W. 
Va.  366  :  Weinbur^  v.  Bempe,  15  W.  Va.  829. 

A  married  woman's  power  of  disposition  is  as  com- 
plete over  the  produce  of  her  separate  personal 
estate  as  oyer  the  principal.  West  V.  West.  3  Band. 
873. 

Where  a  personal  property  is  fflven  to  a  trustee  for 
a  married  woman,  "for  life,  to  her  sole  and  separate 
use,  free  from  all  claims  of  her  husband,  said  estate 
or  so  much  thereof  as  may  be  in  existence  at  her 
death,  to  ffo  to  her  children  or  their  descendants  if 
any  there  be,  and  all  receipts  ffiven  to  the  trustee 
by  her  for  payment  to  her  of  either  principal  or 
interest  should  be  to  him  a  full  discharffe,  it  was 
held  that  she  was  entitled  to  use  both  principal  and 
interest  of  the  property  at  her  discretion.  Brown 
V.  Georsre,  6  Gratt  424. 

Where,  by  a  mistake  in  the  draftinsr  of  a  deed,  a 
married  woman's  power  of  alienation  is  restrained, 
but  her  intention  was  merely  to  have  it  conveyed  to 
her  separate  use,  since  she  has  an  equitable  riffht  to 
have  the  instrument  reformed,  she  has  the  riffht 
to  dispose  of  the  property  as  if  it  were  her  separate 
estate.    Patton  v.  Bank  of  Charleston,  12  W.  Va.  587. 

A  married  woman  may  bequeath  her  simple  sepa- 
rate personal  property.    West  v.  West  3  Band.  373. 

Power  UmKed  to  Extent  of  Her  Interest.— But  where 
a  married  woman  has  only  a  life  estate  in  property 
conveyed  to  her  separate  use,  she  has  no  power  to 
charsre  or  convey  the  fee.  and  any  attempt  on  her 
part  to  do  so  is  void.    Finch  v.  Marks,  76  Va.  207. 


Conveyiuices  "For  Benefit  of  Wlf^  and  Child**  Carry 
Whole  Estate  to  the  Wife,  with  the  "Jus  Dlsponendl.**- 

Where  property  is  conveyed  to  a  trustee  upon  trust 
to  pay  over  the  income  to  a  married  woman  "for 
the  sole  and  separate  use  of  herself  and  child  or 
children,"  these  words  do  not  crive  any  estate  to  the 
"child  or  children"  but  merely  indicate  the  motive 
for  the  filf t  to  the  mother.  Hence,  she  may  charsre 
it  with  her  debts.  Bain  v.  Buff,  76  Va.  871 ;  Waller  v. 
Catlett  88  Va.  200,  2  S.  E.  Bep.  280;  Walke  v.  Moore. 
95  Va.  729,  80  S.  £.  Bep.  874;  Jones  v.  Jones,  96  Va.  749. 
32  S.  E.  Bep.  463;  Fackler  v.  Berry,  98  Va.  565,  25  S.  E. 
Bep.  887:.Mauz3'  v.  Mauzy,  79  Va.  687;  Atkinson  v. 
McCormick,  76  Va.  791 :  Seibel  v.  Bapp,  85  Va.  28,  6  S. 
E.  Bep.  478;  Smith  v.  Fox,  82  Va.  768, 1  S.  E.  Bep.  200; 
Penn  v.  Whitehead,  17  Gratt  606;  Blchardson  v. 
Seevers.  84  Va.  259,  4  S.  E.  Bep.  712;  Wallace  v.  Dold, 
3  Leiffh  258:  Stlnson  v.  Day.  1  Bob.  485;  Leake  v. 
Benson,  29  Gratt  153;  Seamondsv.  Hodffe,  36  W.  Va. 
304, 15  S.  E.  Bep.  156;  Wilmoth  v.  Wilmoth,  34  W.  Va. 
426,  12  S.  E.  Bep.  731. 

But  a  conveyance  in  trust  "for  a  married  woman 
and  her  children"  without  more,  carries  a  joint 
estate  to  the  wife  and  children,  not  a  separate  estate 
to  the  wife.  Bixey  v.  Deitrick,  85  Va.  42,  6  S.  E.  Bep. 
615. 

No  Difference  Mween  a  Deed  and  a  Will.— There  is 
no  difference  between  a  deed  and  a  will  as  to  the 
construction  to  be  put  upon  such  words.  Stace  v. 
Bumsrardner,  89  Va.  418,  16  S.  E.  Bep.  862,  where  the 
cases  are  reviewed. 

2.  COBPUa  OF  Bbaltt. 

a.  Generally,— 'RViX.  these  incidents,  liability  to  the 
payment  of  her.  debts,  and  theitM  dieponendi,  extend 
no  further  than  to  all  her  separate  personal  prop- 
erty, and  the  rents  and  profits  of  her  separate  real 
estate  accruing  during  coverture.  Badford  v.  Car- 
wile, 13  W.  Va.  682:  Weinbersr  v.  Bempe.  15  W.  Va. 
829;  Huffhes  v.  Hamilton,  19  W.  Va.  366. 

As  to  the  corpus  of  her  separate  real  estate,  she 
can  dispose  of  that  only  in  the  mode,  if  any,  pre- 
scribed by  the  instrument  creatinff  the  estate,  or. 
unless  prohibited  expressly  or  impliedly  by  such 
instrument,  in  the  mode  prescribed  by  law  for  the 
alienation  of  real  estate  by  married  women.  Jus- 
tis  V.  Enffllsh,  80  Gratt  565;  McChesney  v.  Brown, 
25  Gratt  308;  Burffinsr  v.  McDowell,  80  Gratt  236; 
Price  V.  Planters'  Bank,  92  Va.  468,  23  S.  E.  Bep.  887; 
Christian  V.  Keen,  80  Va.  369;  Chapman  v.  Price,  88 
Va.  892,  11  S.  E.  Bep.  879;  Hawley  v.  Twyman,  29 
Gratt  728;  Taylor  v.  Cussen,  90  Va.  40,  17  S.  E.  Bep. 
721;  Green  V.  Claiborne,  83  Va.  886,5  S.  E.  Bep.  876; 
Dillard  V.  Dillard  (Va.),  21  S.  E.  Bep.  669;  Patton  v. 
Bank  of  Charleston,  12  W.  Va.  587;  Huffhes  v.  Ham- 
ilton, 19  W.  Va.  866;  Badford  v.  Carwile,  13  W.  Va. 
572,  670. 

Or  by  last  will  and  testament,  it  would  seem  as 
provided  for  the  first  time  by  the  Code  of  1849,  p.  516. 
Code  Va.  1887.  S  513;  Justis  v.  Enfirlish,  80  Gratt  565; 
Christian  V.  Keen,  80  Va.  369;  Chapman  v.  Price,  83 
Va.  392, 11  S,  E.  Bep.  879:  Greeh  v.  Claiborne,  83  Va. 
886, 5  S.  E.  Bep.  376;  Taylor  v.  Cussen.  90  Va.  40,  17  S. 
E.  Bep.  721;  Code  of  W.  Va.  1868,  ch.  66,  %%  1,  2  and  3; 
Code  1891,  ch.  66,  SS  1,  2  and  8;  Badford  v.  Carwile,  18 
W.  Va.  572,  659. 

The  common  law  effectually  protected  the  corpus 
of  her  real  estate,  and  her  common-law  disability 
to  make  any  contract  or  incur  any  debt,  durincr  the 
coverture,  which  will  affect  or  charge  the  corpus  of 
her  real  estate,  is  still  in  full  force,  whether  such 
real  estate  be  separate  property,  or  not.  It  can 
only  be  affected,  or  charsred  by  conveyance,  or  spe- 
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ciflc  lien,  In  wblch  her  husband  unites,  and  which 
she  executes  after  privy  examination,  or  by  a  vend- 
or's lien,  when  it  has  been  reserved.  Weinberir  v. 
Rempe,  15  VV.  Va.  829.  Unless  the  instrument  creat- 
ing her  separate  estate  expressly  authorizes  her  to 
dispose  of  it  or  charge  it  otherwise.  Radford  v. 
Carwile,  18  W.  Va.  688. 

The  corpus  of  a  married  woman's  separate  real  es- 
tate is  in  no  manner  affected  by  the  equitable  doc- 
trine of  a  separate  estate,  which  was  devised  to 
prevent  the  acquisition  by  the  husband  of  his 
marital  rigrhts  to  all  her  personal  property  and  the 
rents  and  profits  of  her  real  property  during  cover- 
ture.   Radford  V.  Carwile,  18  W.  Va.  082. 

Rents  and  Profits  Converted  Into  Realty.— While  the 
rents  and  profits  of  a  wife's  separate  real  estate  re- 
main subject  to  her  power  of  disposition  as  personal 
estate  so  long  as  they  continue  in  that  form,  yet, 
when  they  arc.  by  the  wife,  or  by  her  direction, 
converted  into  realty,  such  realty  can  be  disposed  of 
only  as  other  separate  real  estate  of  a  married 
woman.  She  may  have  the  realty,  acquired  by- 
means  of  such  rents  and  profits,  conveyed  to  her 
separate  use,  subject  to  any  restrictions  she  may 
choose  to  prescribe  in  regard  to  the  mode  of  aliena- 
tion, or,  if  she  prefer  it,  without  restriction  at  all. 
McChesney  v.  Brown,  25  Gratt  808 ;  West  v.  West,  8 
Rand.  877. 

Real  Estate  Exchanged  for  Separate  RealB«tate.— 
Where  property,  constituting  the  separate  estate  of 
a  married  woman,  is  exchanged  for  other  property 
of  a  similar  character,  the  property  thus  acquired 
becomes  subject  to  all  the  trusts  and  powers  created 
by  the  original  instrument.  Just  as  if  such  property 
had  been  the  subject  conveyed  by  such  deed.  Mc- 
Chesney V.  Brown,  26  Qratt.  888. 

Proceeds  of  Sale  of  Separate  Real  Estate  Affected 
with  Same  Trusts,— The  proceeds  arising  from  the 
sale  of  land  settled  to  the  separate  use  of  a  married 
woman  are  saddled  with  the  same  trusts  as  the  land, 
and  these  trusts  follow  them  into  any  other  land  in 
which  they  may  be  invested.  Marks  v.  Spencer,  81 
Va.  761 ;  Warwick  v.  Warwick,  31  Gratt.  70. 

Where  the  husband  uses  trust  funds  specifically 
dedicated  to  the  payment  of  liens  on  his  wife's  sepa- 
rate estate,  and  afterwards  assigns  property  to  his 
wife  in  satisfaction  thereof,  under  the  doctrine  of 
equitable  conversion,  this  property  will  be  impressed 
with  the  same  character,  i.  «.,  will  be  her  separate 
estate.    Smith  v.  Bradford,  76  Va.  758. 

Commissioner's  Report  Conclusive  In  Appellate  Court, 
if  Not  Excepted  to  In  Lower  Court.— Where  the  com- 
missioner reports  that,  the  subject  of  deed  of  trust 
was  paid  for  by  the  trustee  with  money  held  by  him 
as  trustee  for  the  married  woman,  such  report  Is 
conclusive  in  the  appellate  court,  if  not  excepted  to 
in  the  lower  court,  as  to  the  source  of  such  money. 
Taylor  v.  Cussen,  90  Va.  40,  17  S.  E.  Rep.  721. 

Nor  Can  She  Contract  to  Convey  It.— As  a  married 
woman  has  no  power  to  convey  her  separate  real 
estate,  except  in  strict  pursuance  of  the  powers  con- 
ferred by  the  deed  or  by  law,  no  more  can  she  make 
a  contract  for  such  conveyance,  which  a  court  of 
equity  can  enforce.  Hawley  v.  Twyman,  89  Gratt. 
728  ;  McChesney  v.  Brown,  25  Gratt.  398. 

b.  Power  to  Deri9e. 

Old  Doctrine.— A  feme  covert  could  not,  prior  to 
Code  1849,  devise  her  separate  real  estate  unless  a 
power  to  do  so  was  reserved  by  articles  before  mar- 
riage or  by  the  instrument  creating  the  estate. 
Westv.  West,  3  Rand.  373;  Lee  v.  Bank  of  U.  S.,  9 


Leigh  200;  Dillard  v.  DiUard  (Va.),  21  S.  E.  Rep.  MB; 
McClintlc  V.  Ocheltree,  4  W.  Va.  249. 

Even  where  she  was  authorized  to  dispose  of  her 
equitable  separate  realty  by  last  will  executed  with 
certain  formalities,  she  was  not  authorised  to  dis- 
pose of  it  by  will  not  in  conformity  to  the  power. 
McClintic  V.  Ocheltree,  4  W.  Va.  249. 

The  will  of  a  married  woman  disposing  of  hotii 
real  and  personal  separate  property,  should  be 
probated  in  the  proper  court  as  a  will  of  persooalty, 
but  not  as  a  will  of  realty,  since  that  might  give  it 
validity  after  the  lapse  of  the  time  allowed  for  con- 
testing a  will.    West  v.  West,  8  Rand.  878. 

By  Statute  In  Virginia.— The  Code  1849,  ch.  122,  fS 
now  carried  into  $  2618  of  the  Code,  expressly  con- 
fers upon  a  married  woman  power  to  devise  her 
separate  estate.  This  express  power  under  the 
statute  to  devise  is  equivalent  to  express  power  in 
the  instrument  so  to  devise.  Hence,  where  a  mar- 
ried woman  has  a  separate  estate  and  theinstroment 
creating  the  estate  does  not  restrain  her  power  of 
alienation,  she  has,  by  virtue  of  the  statute,  com- 
plete power  of  alienation  by  will.  It  is  not  necessary 
that  the  Instrument  creating  the  estate  should  con- 
tain an  express  power  in  her  to  alien.  Kiracofe  t. 
Kiracofe,  98  Va.  691,  85  S.  E.  Rep.  001;  Stroad  r. 
Connelly,  38  Gratt.  217:  Justis  v.  English,  80  Grata 
566;  Christian  v.  Keen,  80  Va.  869;  Chapman  v.  Price. 
88  Va.  892.  US.  E.  Rep.  879;  Green  v.  Claiborne.  0 
Va.  88fi,  6  S.  E.  Rep.  376;  Taylor  v.  Cussen,  90  Va.4a  17 
S.  E.  Rep.  781;  Dillard  v.  Dillard  (Va.),  21  S.  E.  Rep. 
069. 

In  West  Vlrsittia.— Code  1891,  K 1.  8  and  3:  Radford 
V.  Carwile,  13  W.  Va.  672,  659. 

e.  Conveyance  in  Statutory  Method.— A  married 
woman,  although  she  cannot  dispose  of  her  sepa- 
rate real  estate  by  her  sole  act,  may  dispose  of  it  by 
deed,  her  husband  Joining  and  she  being  privily 
examined  according  to  statute,  even  though  noth- 
ing be  said  in  the  instrument  creating  the  separate 
estate,  as  to  her  power  to  dispose  of  it.  Lee  v.  Bank 
of  U.  S.,  9  Leigh  200:  Price  v.  Planters'  Bank.  92  Va, 
468,  28  S.  E.  Rep.  887;  Averett  v.  Lipscombe.  78  Vi. 
404. 

In  Griffin  v.  Blrkhead,  84  Va.  612,  5  S.  E.  Rep.  SB. 
a  conveyance  by  husband  and  wife  of  the  wife's 
equitable  separate  estate  to  a  trustee  and  by  him  to 
the  husband  was  upheld:  Fauntlkbot,  J.,  sayinf 
"there  is  nothing  in  the  fact  that  he  was  the  hus- 
band of  the  grantor  and  that  the  subject  of  the 
grant  was  her  separate  estate,  for  which  he  was  her 
implied  trustee,  which  constitutes  per  m.  evidence 
of  imposition,  fraud,  or  undue  influence :  nor  is  it 
material  or  indispensable  that  there  should  hire 
been  a  valuable  consideration  for  the  deed." 

Effect  of  Conveyance  by  Husband  and  Wife— A  con- 
veyance from  husband  and  wife  will  transfer  a 
good  equitable  title  and  operate  as  an  Impera- 
tive direction  to  the  trustee  to  hold  the  estate  to  the 
use  of  the  purchaser  and  convey  it  as  such  purchaser 
may  direct    Averett  v.  Lipscombe,  76  Va.  404. 

Must  Be  Acknowledged  by  Wife  upon  Privy  BziM- 
Ination.— A  deed  of  conveyance  of  her  separate  estate 
by  a  married  woman  and  her  husband,  which  was 
not  acknowledged  by  the  wife  upon  privy  examina- 
tion, confers  no  equitable  title  on  the  grantee,  which 
can  be  enforced  against  the  grantor.  Hawley  t. 
Twyman,  29  Gratt  728.  See  monographic  note  on 
*' Acknowledgments"  appended  to  Taliaferro  t. 
Pryor.  12  Gratt  277. 

Husband  Must  Join.— A  deed  of  trust  executed  by  a 
married  woman  and  her  trustee  on  her  separate 
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real  estate,  without  the  concarrence  of  her  husband 
Is  void,  when  not  expressly  allowed  by  the  instru- 
ment creatinfiT  the  estate.  Taylor  y.  Cussen,  90  Va. 
40.  17  S.  £.  Rep.  731. 

d.  By  Authority  of  IfUtrumeiU  Creatifia  the  Estate.— 
It  is  competent  for  the  grantor  of  real  estate  in  trust 
for  the  separate  use  of  a  feme  covert,  to  slve  her 
power  to  dispose  of  it  either  by  deed  or  will,  and 
then  she  may  dispose  of  It.  accordingly,  by  her  own 
sole  act  Lee  v.  Bank  of  U.  S.,  9  Leiffh  200:  Frank  v. 
Lilienfeld.  88  GratL  877;  MuUer  v.  Bayly.  21  Oratt 
S81;  Freeman  v.  Eacho,  79  Va.  43;  Etheridire  v. 
Parker,  76  Va.  347. 

Where  property  is  conveyed  to  the  sole  use  of  a 
married  woman,  and  the  trustee  ts  authorized  to 
convey  the  property  upon  the  request  of  the  eettui 
executed  with  certain  formalities,  all  that  is  re- 
quired is  that  she  shall  make  the  request  with  the 
required  formalities.  The  authority  of  the  trustee 
to  convey  is  absolute.  The  conveyance  by  the 
trustee  will  operate  as  a  grant  from  the  original 
grantors  and  not  as  a  grant  from  the  wife  and 
therefore  no  privy  examination.  Joinder  of  the  hus- 
band or  other  statutory  formality,  not  required  by 
the  instrument  creating  the  estate.  U  necessary. 
Norvell  v.  Hedrlck.  21  W.  Va  528;  Laidley  v.  Knight 
23W.  Va.736. 

Alftsolnte  Power  of  Alienation,  Equiyalent  to  Pee 
Staqyie.— If  the  Instrument  confers  on  a  married 
woman  the  power  to  dispose  of  her  equitable  sepa- 
rate estate  by  deed  or  will,  attested  in  the  manner 
indicated,  in  fee  or  for  a  less  estate,  as  if  she  were  a 
feme  pole,  she  takes  the  absolute  property  in  the 
separate  estate,  and  she  may  delegate  to  another 
the  power  of  disposing  of  it,  as  though  she  were  tui 
juris  and  owner  of  the  fee.  DlUard  v.  Dlllard  (Va.), 
21  &  E.  Rep.  600. 

Power  to  Sell  Does  Not  Confer  Power  to  Bxecnte  Deed 
of  Triwt.— Where  power  is  given  to  the  trustees  upon 
the  written  request  of  the  cestui  que  trust,  to  sell  the 
subject  of  the  trust  and  reinvest  upon  the  same 
trusts,  this  does  not  empower  the  trustee  to  execute 
a  deed  of  trust  or  mortgage  on  the  property,  even 
with  the  concurrence  of  the  cestui  que  trust,  much 
less  of  his  own  volition.  Green  v.  Claiborne,  88  Va. 
886.  5  S.  £.  Rep.  876. 

Where  a  marriage  contract  reserves  to  the  wife  a 
power  to  give  certain  slaves  to  whomsoever  she 
shall  appoint,  she  is  not  authorized  to  direct  a  sale  or 
emaneivation  of  the  slaves.    Ellis  v.  Baker.  1  Rand.  47. 

A  Specific  Lien  Cflu  Only  Be  Created  In  the  Same  Way 
•s  a  Conveyance.— To  create  a  specific  lien  on  her 
real  estate,  by  way  of  mortgage  or  deed  of  trust,  the 
same  mode  of  conveyance  would  be  requisite  as  in 
case  of  the  absolute  sale  of  such  estate.  Frank  v. 
Lilienfeld.  88  Oratt  877:  Hughes  v.  Hamilton,  19  W. 
Va.  866;  Weinberg  v.  Rempe.  15  W.  Va.  829. 

Construction  of  Deed  of  Settlement.— A  deed  of  set- 
tlement made  before  marriage,  and  conveying 
real  and  personal  property  to  a  trustee  for  the  sep- 
arate use  of  the  Intended  wife,  provides  that  after 
the  marriage  she  shall  have  power,  by  written  in- 
strument under  her  hand  and  seal,  attested  by 
three  or  more  witnesses,  in  the  nature  of  an  appoint- 
ment of  a  will  and  testament,  to  dispose  of  the 
property  as  freely  as  if  she  were  a  feme  sole.  Held, 
this  is  a  power  to  dispose  by  will  only,  and  not  by 
deed.    Williamson  v.  Beckham,  8  Leigh  20. 

The  execution  of  a  deed  by  a  married  woman  is  a 
substantial  compliance  with  a  provision  of  the  trust 
deed  making  a  request  from  her  in  writing  a  pre- 
requisite to  a  sale  of  her  separate  estate  by  the 


trustee.    Walke  v.  Moore,  95  Va.  729.  80  S.  E.  Ren. 
874. 

It  is  a  necessary  inference  from  his  conveyance  of 
the  land,  that  the  trustee  "deemed"  it  for  the  benefit 
of  the  feme  covert,  in  accordance  with  the  terms 
of  the  instrument  creating  the  separate  estate. 
Walke  V.  Moore,  96  V a.  729,  30  S.  E.  Rep.  874. 

Defective  Execution  of  Conveyance— Formal  De- 
fects Cured.— Where  power  is  given  a  married 
woman  by  writing  under  her  hand  and  seal,  at- 
tested by  two  witnesses,  to  direct  the  trustee  to 
sell  or  encumber  it  and,  in  executing  the  required 
direction  to  the  trustee,  she  fulfils  all  the  other  re- 
quirements, except  that,  though  she  annexes  a  scroll 
to  the  signature,  she  fails  to  recognize  it  in  the 
body  of  the  instrument,  so  that  in  legal  effect  the 
instrument  is  unsealed,  a  court  of  equity  will  re- 
lieve against  such  a  defective  execution  of  the 
power,  since  the  execution  is  defective  In  form  only 
and  not  in  substance,  and  It  is  manifest  from  the 
surrounding  circumstances,  that  she  Intended  to  ex- 
ecute the  power,  and  that  the  failure  was  the  result 
of  mere  inadvertence  or  mistake.  The  court  distin- 
guished this  case  from  that  of  the  defective  convey- 
ance by  a  married  woman  under  statutory  author- 
ity where  relief  would  not  be  afforded.  Freeman 
V.  Eacho,  79  Va.  48. 

But  Not  Defects  of  Substance.— Where  the  Instru- 
ment creating  an  equitable  separate  estate  directs 
that  the  corpus  of  the  realty  may  be  disposed  of  by 
a  writing  under  the  hand  and  seal  of  the  cestui  que 
trust,  attested  by  at  least  three  credible  witnesses, 
directing  the  trustee  to  convey  the  property,  but 
none  of  these  formalities  are  observed,  except  that 
the  deed  Is  under  the  hand  and  seal  of  the  cestui  que 
trust,  it  is  not  such  an  attempted  but  defective  execu- 
tion of  a  power  as  will  be  aided  by  a  court  of  equity: 
BuBKS,  J.,  saying:  "Aid  is  extended  where  the  de' 
feet  is  in  matter  of  form,  never  where  it  is  In  mat- 
ter of  substance.  In  the  case  before  us  the 
Instrument  Is  not  only  inappropriate,  and  the  exe- 
cution of  it  not  according  to  the  form  prescribed, 
in  that  it  is  not  attested  by  the  requisite  number  of 
witnesses,  but  it  is  not  attested  at  all.  This  is  more 
than  a  mere  Informality.  Attestation  In  some 
form,  at  least,  or  to  some  extent  would  seem  to  be 
requisite.  I  regard  it  as  essential  to  the  due  exe- 
cution of  the  power  In  cases  like  the  one  before  us. 
In  marriage  settlements  the  object  generally  is 
two-fold— to  protect  the  wife  against  the  control 
and  Influence  of  her  husband,  and  also  against  her 
own  weakness  and  incapacity,— and  I  am  not  dis- 
posed, by  construction  and  the  active  assistance  of 
the  court,  to  break  down  the  safe-guards  which  she 
has  deliberately  thrown  around  herself  and  her 
property."  Justis  v.  English,  80  Gratt.  665;  Mc- 
Chesney  v.  Brown,  25  Gratt  303. 

Power  of  Disposition  Cannot  Arise  from  Any  Act  or 
Laches  of  Trustee.— The  power  of  disposition,  if  not 
given  by  the  instrument,  can  arise  from  no  act  or 
laches  of  the  trustee;  who,  no  more  than  the  wife 
or  her  husband,  can  defeat  the  provisions  of  the 
settlement    Nixon  v.  Rose,  12  Gratt  425. 

Assent  of  Trustee.— Although  the  separate  estate  is 
conveyed  to  a  trustee,  his  assent  Is  not  necessary  to 
a  valid  alienation  or  charge  by  the  wife,  unless  It  is 
required  expressly,  or  by  strong  Implication,  in  the 
instrament  under  which  the  property  is  derived. 
Burnett  v.  Hawpe,  25  Gratt  481 ;  Patton  v.  Bank  of 
Charleston,  12  W.  Va.  587;  Coatney  v.  Hopkins,  14  W. 
Va.  888. 

It  is  not  necessary  for  the  trustee  of  a  married 
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woman  to  unite  in  any  way  in  the  deed  creating  a 
specific  lien  on  her  separate  real  estate.  Hughes  v. 
Hamilton,  19  W.  Va.  366. 

Where  a  deed  conveyed  land  to  a  trustee  to  hold 
for  the  separate  use  of  a  married  woman,  "ex- 
pressly reserving",  however,  to  her  the  risrht  to  sell, 
and  unite  with  her  husband  and  her  said  trustee  in 
conveyiner  all  or  any  part  of  said  lands,  whenever 
she  miffht  elect  to  do  so,"  and  she  and  her  husband 
made  a  deed  of  trust  on  the  land,  acknowledffed  by 
them  properly,  to  which  the  trustee  was  not  a  party; 
but.  by  an  underwritinfir  under  his  hand  and  seal  of , 
same  date  with  the  trust,  he  agreed  that  the  above 
trust  deed  might  be  executed,  and.  in  the  event  that 
a  sale  of  the  above-named  lands  should  have  to  be 
made,  he  would  unite  in  the  deed  conveying  them, 
provided  the  said  sale  was  made  according  to  the 
terms  of  the  trust  deed,  and  the  instrument  was  re- 
corded, it  was  held,  that,  though  informal  for  the 
wafntof  the  trustee  as  a  formal  party,  and  not  pass- 
ing the  legal  title,  yet  it  created  a  lien  on  the  land 
as  an  equitable  mortsraffe.  Bensimer  v.  Fell,  35  W. 
Va.  15,  12  S.  E.  Rep.  1079. 

Liability  of  Trustee.— Where  the  consent  of  the 
trustee  is  not  made  necessary  to  enable  &  married 
woman  to  dispose  of.  or  charge  her  separate  estate, 
he  cannot  be  held  liable  for  any  improper  alienation 
of  it  on  her  part,  nor  can  the  mere  fact  that  he  was 
a  party  to  the  transaction,  ffiving  his  consent,  impose 
upon  him  any  additional  responsibility.  Burnett  v. 
Hawpe,  25  Oratt  481. 

tfluslMmd  May  Attack  an  Unauthorized  Conveyance.— 
The  husband  is  not  estopped  to  deny  the  validity  of 
a  deed,  when  there  is  no  proof  of  any  false  rep- 
resentation or  concealment  on  his  part,  when  the 
loan,  secured  by  said  deed,  was  effected,  and  none  of 
the  essential  elements  of  an  estoppel  are  established 
by  the  evidence.  Taylor  v.  Cussen,  90  Va.  40,  17  S.  E. 
Rep.  721. 

When  Feme  Covert  Not  Estoppel  to  Set  Up  After- 
Acquired  Title.— A  married  woman,  who  unites  with 
her  trustee  in  a  conveyance  of  the  trust  property^ 
merely  as  a  matter  of  form,  and  makes  no  warranty 
of  title  or  averment  as  to  her  estate,  is  not  estopped 
from  relyinsr  on  an  after-acquired  title.  Nye  v. 
Lovitt,  92  Va.  710,  24  S.  E.  Rep.  845,  2  Va.  Law  Resr.  39. 

C.  POWER  TO  CHARGE. 

1.  Gemebaixt.— As  the  arreater  Includes  the  less, 
the  absolute  power  of  alienation  In  the  wife  includes 
the  power,  at  her  will  and  pleasure,  to  encumber 
and  charge  her  separate  estate  with  the  payment  of 
debts,  and  equity  will  make  ffood  the  charffe  agrainst 
the  estate.  Garland  v.  Pamplin,  82  Gratt.  806;  Price 
v.  Planters'  Bank,  92  Va.  468,  23  S.  E.  Rep.  887;  Penn 
v.  Whitehead,  17  Gratt.  503:  Salamone  v.  Keiley,  80 
Va.  86;  Crockett  v.  Dorlot,  85  Va.  240,  3  S.  E.  Rep.  128. 

She  may  charge  it  as  principal  or  surety,  for  her 
own  benefit,  or  that  of  another.  She  may  appropri- 
ate it  to  the  payment  of  her  husband's  debts.  She 
may  even  give  it  to  him  if  she  pleases,  no  improper 
influencebeinff  exerted  over  her.  Burnett  v.  Hawpe, 
25  Gratt.  481 ;  Bank  of  Greensboro  v.  Chambers,  80 
Gratt.  2i»;  Christian  v.  Keen,  80  Va.  869;  Muller  v. 
Bayly,  21  Gratt.  521;  Freeman  v.  Bacho,  79  Va.  43; 
Bain  v.  Buff,  76  Va.  871 ;  Smith  v.  Fox,  82  Va.  768.  1  S. 
E.  Rep.  200;  Damall  v.  Smith,  26 Gratt.  878;  Patton  v. 
Bank  of  Charleston,  12  W.  Va.  587;  Hughes  v.  Hamil- 
ton, 19  W.  Va.  866. 

Unless  such  power  is  denied,  limited  or  in  some 
way  qualified,  expressly  or  impliedly,  by  the  instru- 
ment creating  the  estate.  Frank  v.  Lilienfeld,  83 
Gratt.  377. 


The  liability  of  the  separate  estate  to  the  payment 
of  all  debts,  incurred  by  a  married  woman,  is  also 
incident  to  ownership  of  the  separate  estate;  and  it 
can  only  be  taken  away,  or  limited  by  express  words, 
or  by  an  intent  so  clear  as  to  be  the  equivalent  of 
express  words.  Radford  v.  Carwile,  18  W.  Va.  fiK; 
HufiThes  V.  Hamilton,  19  W.  Va.  866;  Weinberg  t. 
Rempe.  15  W.  Va,  829. 

The  wife  may  be  empowered  by  the  terms  of  the 
instrument  creating  the  estate,  to  charge  ii  with 
her  debts.    Jones  v.  Degrffe.  84  Va.  685.  5  S.  E.  Rep.  789. 

2.  Intention  TO  Chaboe. 

Intention  to  Charge  Indispensable.— The  contract  of 
the  wife  does  not  per  ae  and  of  necessity  create  socb 
a  liability.  To  give  it  that  operation,  it  is  necessary 
that  it  should  be  entered  into  with  reference  to.  and 
on  the.  credit  of,  the  separate  estate.  There  mast 
be  an  intention  to  make  the  estate  liable.  Frank  t. 
Lilienfeld,  38  Gratt  877:  Burnett  v.  Hawpe.  25  Gratt 
481 ;  Damall  v.  Smith,  26  Gratt  878;  Bank  of  Greens- 
boro V.  Chambers,  80  Gratt  202;  Harshberger  t. 
Alcrer,  Si  Gratt  52;  McDonald  v.  Hurst  86  Va.  88^  U 
S.  E.  Rep.  536;  Crockett  v.  Doriot  86  Va.  S40,  3  S.  R 
Rep.  128;  Woodson  v.  Perkins,  5  Gratt  845. 

The  liability  of  the  separate  estate  of  a  married 
woman  can  only  arise  out  of  the  supposed  intentioa 
of  the  wife.  And  no  pecuniary  engrag^ement  can  be 
charffed  upon  the  wife's  estate  which  is  not  con- 
nected by  asrreement,  either  express  or  Impiled. 
with  said  estate.  Darnall  t.  Smith,  26  Grait  878; 
Bank  of  Greensboro  v.  Chambers,  80  Gratt  SOB; 
Harshbersrer  v.  Alsrer,  81  Gratt  52. 

In  Radford  v.  Carwile.  13  W.  Va.  672,  Gbbbb,  J., 
said  In  substance  that  the  "intention**  of  the  feme 
covert  is  of  importance  only  to  show  that  in  making 
her  enffagrements  she  was  creating  a  debt  of  her 
own  and  not  acting  as  the  agrent  of  her  husband, 
and  when  once  it  is  established  that  she  was  acting 
for  herself,  no  "intention"  or  even  o^ptmm  (Udaratkm 
that  her  separate  estate  should  not  be  held  bound, 
will  be  availlnff.  thou«rh  such  declaration  woold 
otherwise  be  very  persuasive  evidence  that  she  was 
contracting  the  debt  not  for  herself  but  for  her 
husband. 

Her  intention  must  be  srathered  from  the  facts 
and  circumstances  of  each  particular  case.  Damall 
V.  Smith,  26  Gratt  878. 

So,  in  Taylor  v.  Cussen,  90  Va,  40,  17  S.  E.  Eep.  til 
it  was  held  that  a  deed  of  trust  executed  by  a  mar- 
ried woman  would  not  create  a  lien  on  her  separate 
estate  where  the  notes  secured  were  not  signed  br 
the  wife,  and  the  loan  was  not  for  her  benefit  and  it 
was  clear  that  her  sole  object  was  to  create  a  specific 
lien  on  her  real  estate,  these  circumstances  negatir- 
ing  the  necessary  intention  to  charoe. 

Intention  Implied  from  Here  Bxecatlon  of  an  Obliga- 
tion.—The  intention,  however,  need  not  be  ex- 
pressed; it  may  be  implied,  so  whenever  a  feme 
covert  having"  a  separate  property,  executes  an 
obligation  for  the  pa>'ment  of  money  as  principal  or 
surety,  it  is  to  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  it  was  her  intention  to 
charffe  such  property  with  the  debt.  Leake  v.  Ben- 
son, 29  Gratt  158;  Burnett  v.  Hawpe,  25  Gratt  481; 
Garland  v.  Pamplin,  82  Gratt  806;  Ropp  v.  Minor, » 
Gratt  97;  Frank  v.  Lilienfeld,  33  Gratt  877:  Price  t. 
Planters'  Bank.  92  Va.  468,  23  S.  E.  Rep.  887;  Bain  t. 
Buff,  76  Va.  871;  Miller  v.  Miller,  92  Va.  510,  «  &  E. 
Rep.  891;  Harsh berfirer  v.  Alfirer,  81  Gratt  62;  Mc- 
Donald V.  Hurst  86  Va.  886, 11 S.  E.  Rep.  586;  Salamone 
V.  Keiley,  80  Va.  86;  Jones  v.  Degiire,  84  Va.  686, 5  S.  E. 
Rep.  799. 
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In  Dnval  t.  Chelf,  92  Va,  489,  23  S.  E.  Rep.  893,  It 
was  held  that  this  presumption  is  a  matter  of  law. 
unless  the  contrary  intention  is  expressed  in  the 
contract  and  the  married  woman  will  not  be  heard 
to  deny  that  such  was  her  intention.  Code  Va.  1887. 
S  2S95;  Acts  189&-0,  p.  486;  Price  v.  Planters'  Bank. 
92  Va.  4«8.  23  S.  £.  Rep.  887. 

But  this  presumption  arisinsr  from  the  mere  exe- 
cution of  an  oblig-ation  can  be.  and  ts  repelled  by  an 
explicit  and  uncontradicted  denial  of  the  fact  that 
she,  at  the  time,  knno  or  believed  that  she  had  any 
separate  estate.  McDonald  v.  Hurst,  86  Va.  886,  US. 
£.  Rep.  586. 

The  question  is  not  whether  the  contract  or  en- 
firaffement  is  in  wrltiufir,  but  whether  the  transaction 
out  of  which  the  demand  arose  had  any  reference 
to.  or  was  made  upon  the  faith  and  credit  of  the 
separate  estate.  Geiffer  v.  Blackley,  66  Va.  328, 10  S. 
E.  Rep.  43:  Radford  v.  Carwile,  18  W.  Va.  572,  580. 

If  the  husband  and  wife  are  liviufir  together,  and 
the  wife,  havintr  a  separate  estate,  purchase  sroods 
for  herself  or  her  family,  or  contract  for  services, 
\X  is  not  necessarily  Implied  that  she  intends  a 
charge  upon  her  estate.  It  is  rather  to  be  inferred, 
in  the  absence  of  proof,  direct  or  circumstantial,  to 
the  contrary,  that,  in  making  the  purchase  or  con- 
tractinfir  for  the  services,  credit  was  ffiven  to  the 
husband,  and  that  she  was  acting  as  his  a^ent. 
Harshberffer  v.  Alger,  81  Qratt.  82. 

Whilst  the  presumption  will  be  that  the  contract 
was  made  for  and  on  behalf  of  the  husband,  yet,  if 
a  married  woman,  havine  separate  property,  enter 
into  a  pecuniary  ensrafirement,  whether  by  orderlufir 
goods  or  otherwise,  which,  if  she  were  a  feme  sole, 
would  constitute  her  a  debtor,  and  in  entering  Into 
such  engagement  she  purports  to  contract,  not  for 
her  husband  but  for  herself,  and  on  the  credit 
of  her  separate  estate,  and  it  was  so  intended  by  her 
and  so  understood  by  the  person  with  whom  she 
was  contracting,  that  constitutes  an  obligation  for 
which  the  person  with  whom  she  contracts  has  the 
right  to  make  her  equitable  separate  estate  liable; 
and  the  question  whether  the  obligation  was  con- 
tracted in  this  manner  depends  upon  the  facts  and 
circumstances  of  each  case,  and,  therefore,  if  the 
facts  and  circumstances  are  such  as  to  lead  to  the 
conclusion  that  she  was  contracting,  not  for  her 
husband,  but  for  herself,  in  respect  of  her  separate 
estate,  that  separate  estate  will  be  liable  to  satisfy 
the  obligation.  Geiger  v.  Blackley.  86  Va.  328,  10  S. 
£.  Rep.  43.  But  this  intention  must  be  clear.  Rad- 
ford V.  Carwile.  13  W.  Va.  578.  687. 

Liable  on  an  Open  Acconnt.— A  married  woman's 
equitable  separate  estate  will  be  held  liable  on  an 
open  account  for  wages  due  for  labor  performed 
in  the  cultivation  of  her  separate  estate,  where  the 
land  was  occupied  by  herself  and  husband,  who  was 
an  invalid  and  the  owner  of  only  a  small  amount  of 
personal  property,  as  a  home  and  such  cultivation 
was  for  her  benefit  and  necessary  for  her  support 
and  the  enjoyment  of  the  estate.  Miller  v.  Miller, 
«2  Va.  510.  28  &  EL  Rep.  891. 

If  she  is  living  apart  from  her  husband,  with  a 
separate  estate,  and  especially  if,  under  articles  of 
separation,  it  has  been  stipulated  that  the  husband 
is  not  to  be  bound  for  her  debts,  it  must  be  inferred 
that  she  intended  to  charge  her  own  estate.  Harsh- 
berger  v.  Alger,  81  Gratt  52. 

Baguglng  in  Trade.— A  married  woman  having  a 
separate  estate,  may  engage  in  trade  with  the  con- 
sent of  her  husband,  and  may  to  the  extent  of  her 
poweroverit.  subject  her  estate  to  the  payment  of 


the  debts;  and  she  will  be  entitled  to  the  profits  of 
the  trade  as  against  her  husband  and  his  creditors, 
to  the  extent,  at  least,  to  which  such  profits  may 
not  be  due  to  the'  labor,  skill,  capital  or  credit  fur- 
nished by  her  husband.  P^nn  v.  Whitehead,  17 
Grdtt.  503. 

In  such  a  case  the  wife  is  entitled  to  have  the 
debts  of  the  business  paid  out  of  the  assets  in  exon- 
eration of  her  separate  life  estate.  Penn  v.  White- 
head. 17  Gratt.  503. 

riust  Have  5ome  Separate  Estate.— it  is  indispensa- 
ble that  there  be  such  separate  estate  existing  in 
her  and  subject  to  her  Jus  dieponendi  when  she  signs 
the  instruments  by  which  it  is  claimed  she  intended 
to  bind  her  separate  estate.  McDonald  v.  Hurst,  86 
Va.  885,  11  S.  £.  Rep.  536. 

Must  Know  of  Its  Existence.— She  must  have  knaton 
that  she  had  some  equitable  separate  estate  at  that 
time.    McDonald  y.  Hurst  86  Va.  885, 11  S.  E.  Rep.  536. 

Need  Not  Know  the  Extent  of  Her  Interesl —Where 
a  married  woman  having  separate  estate,  but  not 
knowing  perfectly  the  nature  of  her  interest,  exe- 
cutes an  instrument  by  which  she  plainly  shows  an 
intention  to  bind  the  interest  which  belongs  to  her, 
then,  though  she  may  be  mistaken  as  to  the  extent 
of  the  estate  vested  in  her,  the  law  will  say  that 
such  estate  as  she  may  have,  shall  be  bouud  by  her 
own  act.    Garland  v.  Pamplln.  32  Gratt.  305. 

Extent  of  Charge,  Question  of  Intention,  Presump- 
tions.—As  the  charge  is  a  mere  question  of  inten- 
tion, the  wife  may  extend  it  to  the  whole,  or  confine 
it  to  a  part  of  her  separate  estate.  If  no  specified 
part  is  appointed  for  the  payment  of  the  debt,  the 
fair  implication  is,  that  the  whole  estate  was  in- 
tended to  be  made  liable.  If,  on  the  other  hand, 
only  a  part  of  the  estate,  expressly  or  by  fair  in- 
ference, is  designed  to  be  charged,  no  liability 
whatever  can  attach  to  the  residue.  Damall  v. 
Smith,  26  Gratt  878;  Garland  v.  Pamplln,  32  Gratt. 
305;  Bank  of  Greensboro  v.  Chambers.  30  Gratt  202. 

If  Part  Only  Expressly  Chained,  Charge,  Prima  Pacie, 
Confined  to  That  Part.— Where  a  married  woman  ex- 
pressly binds  a  xxirt  of  her  separate  estate  and 
afterwards  assigns  enough  of  that  fund  to  satisfy 
the  engagement,  if  the  plaintiff's  bill  alleges  that  the 
engagement  was  intended  to  bind  her  whole  sepa- 
rate estate  and  the  assignment  was  intended 
merely  as  a  collateral  security,  the  burden  of  proof 
is  on  him  to  show  the  fact  Darnall  v.  Smith,  26 
Gratt.  878. 

Pund  Expressly  Assigned  Must  Be  First  Exhausted. 
—But  even  if  the  complainant  proves  that  her  in- 
tention was  to  bind  her  whole  estate,  it  was  his  duty 
to  follow  the  fund  expressly  assigned  first  and  it  de- 
volves upon  him  to  account  for  his  failure  to  do  so. 
Damall  v.  Smith.  26  Gratt  878. 

Liable  for  Her  Torts.— In  Salamone  v.  Keiley,  80 
Va.  86,  the  equitable  separate  estate  of  a  married 
woman  was  held  liable  for  her  tort,  in  violating  the 
right  of  lateral  support  of  adjacent  property, 
RICHABOSON,  J.,  saying:  "When she  embarked  on 
that  enterprise,  she  impliedly  engaged  to  do  the 
duty  which  the  law  Imposed  on  her  in  such  a  case, 
namely,  to  use  due  care  and  skill,  and  to  answer 
for  all  liability  resulting  from  her  default  Had 
she  been.  8ui  jurU,  there  could  have  been  no  question 
as  to  the  implied  engagement  and  her  liability  for 
the  Injury  to  Salamone's  property,  and  her  amen- 
ability therefor  at  law.  In  equity,  however,  quoad 
her  separate  estate,  she  is  eui  Juris.  By  her  default 
in  not  using  due  care  and  skill  in  improving  her 
separate  estate,  she  impliedly  charged  that  estate 
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with  her  liability,  and  that  estate  may  be  pursued 
in  equity  for  the  satisfaction  of  that  liability." 

After-Acquired  Separate  Estate  Not  Liable.— Equi- 
table separate  estate,  acquired  after  her  ensraffe- 
ments  have  been  entered  into,  cannot  be  subjected 
for  their  payment;  for.  neither  she  nor  the  party 
with  whom  she  entered  into  the  enffairements  can 
be  presumed  to  have  dealt  with  reference  to  what 
did  not  exist  when  the  enffafirements  were  made. 
Filler  v.  Tyler,  91  Va.  468.  22  S.  E.  Rep.  286;  Crockett 
V.  Doriot,  86  Va.  240, 8  S.  E.  Rep.  138. 

8.  Gbnsral.  Charactbbistics  of  Mabbied 
Women's  Engagements. 

Engagement  Must  Conform  to  the  Statute  of  Frauds. 
—But  such  contract,  to  be  bindiuff  on  her  separate 
estate,  must  be  in  writing,  when  it  binds  her  to  pay 
the  debt  of  her  husband,  or  any  other  person.  Rad- 
ford V.  Carwile.  18  W.  Va.  688;  Huffhes  v.  Hamilton, 
19  W.  Va.  886. 

But  in  other  cases  the  engagement  need  not  be  in 
writing.  Geiger  v.  Blackley.  86  V a.  828, 10  S.  £■  Rep. 
48;  Radford  v.  Carwile,  18  W.  Va.  672,  680. 

Cliaracter  of  Consideration  Necessary.— The  consid- 
eration, which  will  support  her  debt  or  contract  so 
as  to  make  her  separate  estate  liable,  need  not 
enure  to  her  own  benefit,  or  that  of  her  separate 
estate,  but  it  may  enure  for  the  benefit  of  her  hus- 
band, or  of  any  third  person,  or  simply  be  a  prej- 
udice to  the  other  contracting  party.  Radford  v. 
Carwile,  18  W.  Va.  688;  Hughes  v.  Hamilton.  19  W. 
Va.  866:  Dages  v.  Iiee,  20  W.  Va.  684. 

The  extension  of  time  of  payment  of  a  pre-exist- 
ing debt  owed  by  her  husband,  is  a  sufficient  con- 
sideration to  charge  the  separate  estate  of  a  mar- 
ried woman,  where  she  becomes  her  husband's 
surety  on  a  promissory  note.    Hughes  v.  Hamilton, 

19  W.  Va.  866. 

But  if  she  went  surety  for  her  husband,  or  any 
one  else,  by  signing  a  note  as  surety  for  a  just  debt 
of  her  husband,  or  such  third  person,  and  no  new 
consideration  existed  for  such  debt,  such  as  exten- 
sion of  the  time  of  payment,  such  surety  debt 
could  not  be  charged  on  her  separate  estate,  simply 
because,  if  she  had  been  a  feme  sole,  such  note 
could  not  have  been  enforced  against  her:  the  con- 
tract of  suretyship  being  in  such  case  nudum  pactum. 
And  though  she  had  sealed  as  well  as  signed  such 
note,  it  could  not  have  been  enforced  against  her 
separate  estate,  because,  though  she  would  have 
been  bound  at  law  as  a  feme  sole  by  her  having 
sealed  the  note,  yet  this  would  be,  only  because  she 
would  be  estopped  from  showing,  that  it  was  a 
nudum  pactum.  As  her  bond  as  a  married  woman  is 
void  at  law,  such  estoppel  could  not  be  relied  on  in 
equity;  and  her  separate  estate  ought  not,  in  such 
case  of  suretyship,  to  be  held  bound  in  equity. 
Radford  v.  Carwile,  18  W.  Va.  609. 

All  Engagements  Binding  Except  a  Gratuitous  Bond. 
—The  debts  of  a  married  woman,  for  which  her 
separate  estate  is  liable,  arise  from  any  transac- 
tion, out  of  which  a  debt  would  arise,  if  she  were  a 
feme  sole,  except  that  she  is  not  liable  for  a  bond 
or  covenant,  which  she  has  signed  and  sealed,  but 
which  was  given  without  any  consideration;  she 
not  being  estopped  from  denying  the  consideration 
in  a  court  of  equity.  Radford  v.  Carwile,  13  W.  Va. 
688:  Hughes  v.  Hamilton,  19  W.  Va.  866;  Dages  v.  Lee, 

20  W.  Va.  584:  Camden  v.  Hiteshew,  28  W.  Va.  286. 

4.  Opebation  of  Mabbied  Women's  Engage- 
ments. 

Do  Not  Operate  as  the  Execution  of  a  Power,  but  Pari 
Passu.— The  engagement  of  a  married  woman  does 


not  operate  as  the  execution  of  a  power,  so  that 
where  she  enters  into  several  such  engagements, 
they  do  not  rank  according  to  the  priorities  of 
their  dates,  as  would  be  the  case  if  they  acted  as 
appointments  under  a  power,  but  they  are  paid  pari 
passu.  French  v.  Waterman,  79  Va.  617;  Radford  v. 
Carwile,  18  W.  Va.  672,  681. 

Only  Priority  That  Oirtalned  by  Diligence  in  First 
Bringing  Suit.— The  creditors  of  a  feme  covert  have 
no  priority  over  each  other,  unless  It  be  acquired 
by  superior  diligence  in  proceeding  to  obtain  satis- 
faction. *  *  But  in  all  cases  the  general  cred- 
itors would  have  priority  of  payment  out  of  such 
separate  estate  between  each  other  according  to  the 
time  or  times  their  suits  are  brought,  or  petitions 
filed,  that  is  to  say,  the  general  creditor,  who  first 
brought  his  suit  would  be  entitled  to  priority  of 
payment  out  of  the  proceeds  of  the  sale  of  ihe 
personal  property  and  the  rents  of  the  realty,  and 
the  second,  next,  and  so  on,  and  the  same  as  to  date 
of  filing  petitions.  Hughes  v.  Hamilton,  19  W.  Va. 
898.  Unless  one  of  them  has  obtained  a  specific  lien. 
Radford  v.  Carwile,  13  W.  Va.  672,  607;  Howe  v. 
Stortz,  27  W.  Va,  566;  Pickens  v.  Knisely,  29  W.  Va. 
1,  11  S.  E.  Rep.  982. 

General  Engagements  Do  Not  Constitnte  Ueas.— A 
general  debt  of  a  feme  covert  is  no  more  a  lien  or 
charge  upon  her  separate  estate  before  suit  brought 
to  subject  it  to  the  debt,  than  is  a  general  debt  of  a 
feme  sole  a  lien  or  charge  upon  her  estate  or  pro^ 
erty.  This  is  manifestly  so  from  the  fact  that 
before  suit  brought  to  subject  the  separate  esute 
of  a  feme  covert  to  the  payment  of  such  debt  she 
may  sell  and  convey  her  separate  real  estate  in  the 
manner  prescribed  by  law  and  sell  her  personal 
property,  and  the  purchaser  thereof  will  take  and 
hold  it  as  his  own,  independent  of  such  debt, 
whether  he  had  notice  of  the  existence  of  the  debt 
or  not.  Hughes  v.  Hamilton,  19  W.  Va.  895:  Howe  t. 
Stortz,  27  W.  Va.  566;  Pickens  v.  Knisely,  89  W.  Va. 
1, 11  S.  E.  Rep.  982. 

A  married  woman's  general  engagement  such  as 
a  negotiable  note  does  not  constitute  a  specific  lien 
upon  her  estate,  so  that  if  the  property  is  aliened  to 
a  bona  ftde  purchaser  for  valuable  consideration, 
before  any  suit  Is  Instituted  on  it,  the  debt  evidenced 
by  it  Is  lost,  and  a  bill  to  enforce  it  will  be  dis- 
missed on  demurrer.  French  v.  Waterman.  79  Va. 
617.  See  also,  Walters  v.  Farmers'  Hank  of  Va.,  TB 
Va.  12. 

After  Suit  Brought  They  Become  Quasi  Liens.-The 
debt  of  a  general  creditor  of  a  feme  covert  after 
suit  brought  by  said  creditor  to  subject  such 
separate  estate  to  the  payment  of  his  debt  becomes 
a  quasi  lien  at  least  upon  such  separate  estate  and 
for  the  satisfaction  thereof.  Hughes  v.  Hamilton, 
19  W.  Va.  896. 

In  such  proceeding  perhaps  all  rights  acquired 
from  or  under  the  feme  covert  to  the  separate  prop- 
erty sought  to  be  subjected  in  this  suit  to  the  pay- 
ment of  the  debt  pending  the  suit,  are  subject  to 
any  decree,  which  may  be  made  in  the  suit,  except 
so  far  as  a  purchaser  may  be  protected  by  the  13th 
section  of  chapter  189  of  the  Code  of  West  Virginia 
1891.    Hughes  v.  Hamilton.  19  W.  Va.  a9& 

But  in  Bruff  v.  Thompson,  81  W.  Va.  16.  6  S.  E.  Repi 
862,  this  dictum  was  disapproved  and  it  was  held  by 
two  Judges  out  of  three  that  in  a  proceeding  in 
equity  to  subject  the  personal  estate  of  a  feme 
covert  to  the  payment  of  a  debt,  in  which  the  prop- 
erty is  not  seized,  levied  upon  or  otherwise  taken 
into  custody,  the  plaintiff  does  not  acquire  am'&P«- 
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cf  flc  lien  upon  such  property.  Certainly  lie  acquires 
no  such  lien  simply  by  the  institution  of  his  suit 
Hence,  a  purchaser  for  value  and  without  fraud 
will  not  be  liable  to  the  plaintiff  for  the  property  so 
purchased  or  its  value,  whether  he  had  or  had  not 
notice  of  the  pendency  of  the  suit  at  the  time  of  his 
purchase.    Obsen,  J.,  dlssenUnir. 

5.   PSBSONAI.  LlABILITT. 

No  Pvrjonal  Liability  Attaciies  to  a  Moriied  Woman 
froB  Her  Bnffoseiiiento  —A  wife  is  exempt  from  all 
personal  liability,  and  from  all  personal  decrees 
and  Judcments  upon  her  contracts.  Her  undertak- 
inflr.  so  far  as  it  is  recoflrnized  by  the  courts,  is  not 
that  she  will  pay  the  debt,  but  that  her  separate 
estate  shall  be  answerable  for  it.  (And  that  is 
bound  so  far  only  as  she  aereed  it  should  be  bound.) 
Damall  v.  Smith,  20  Qratt.  878;  Justis  v.  English,  80 
Oratt.566:  Garland  v.  Pamplin,  8aOratt.  806:  Price 
V.  Planters'  Bank.  92  Va.  408,  ^S.  E.  Bep.  887;  Filler 
V.  Tyler.  91  V  a.  458,  22  S.  £.  Rep.  286;  Armstrong  v. 
Pitts,  13  Qratt  285;  Walters  v.  Farmers*  Bank  of 
Va.,  76  Va.  12:  Pickens  v.  Knlselcy,  86  W.  Va.  794. 16 
S.  £.  Rep.  997.  Dissenting  opinion  of  Gbbbn.  J.,  in 
Bruff  ▼.  Thompson,  81  W.  Va.  28,  6  S.  E.  Rep.  862. 

6.  JuBisDicnoN  or  Equity. 

a,  Oenerally.—A  married  woman's  general  engave- 
ments.  made  with  reference  to  her  separate  estate, 
while  they  will  not  bind  her  personally  nor  consti- 
tute liens  on  the  estate,  will  nevertheless  create  a 
liability  of  a  general  character  which  a  court  of 
equity  will  enforce.  Frank  v.  Lillenfeld.  38  Gratt 
377:  Price  v.  Planters*  Bank,  92  Va.  408,  28  S.  E.  Rep. 
887;  Bruff  v.  Thompson,  81  W.  Va.  28,  0  S.  £.  Rep.  862. 

A  court  of  equity  is  the  appropriate  tribunal  for 
the  purpose  of  charging  a  married  woman's  equita- 
ble separate  estate  with  the  payment  of  her  engage- 
ments. Walters  v.  Farmers'  Bank  of  Va.,  70  Va.  12; 
Armstrong'  v.  Pitts,  13  Gratt  286,  240;  Salamone  v. 
Keiley,  80  Va.  80;  Howe  v.  Stortz,  27  W.  Va.  666. 

"A  general  creditor  of  a  feme  covert  may  subject 
the  separate  estate  of  the  feme  covert  to  the  pay- 
ment of  his  debt;  but  he  cannot  do  so  with  us  by 
obtaining  a  personal  Judgment  In  a  court  of  law 
against  the  feme  covert  but  his  remedy  is  by  bill 
in  a  court  of  equity  to  subject  such  separate  estate 
to  the  payment  of  his  debt  not  because  his  debt  is  a 
lien  or  charge  upon  such  separate  estate,  any  more 
than  a  debt  would  be  against  the  estate  of  a  feme 
sole,  but  because  the  debt  is  Just  and  it  is  Just 
and  equitable,  that  such  separate  estate  should  be 
subjected  to  the  payment  of  the  debt;  and  a  court 
of  equity  affords  the  remedy  and  the  only  remedy, 
by  proceeding  directly  to  subject  such  separate 
estate  to  the  payment  of  the  debt  according  to  the 
rules  and  principles  governing  courts  of  equity. 
This  proceeding  in  equity  to  subject  the  separate 
estate  of  the  feme  covert  to  the  payment  of  her  Just 
debts  most  I  think,  necessarily  be  considered  in  the 
nature  of  a  proceeding  in  rem.'*  Hughes  v.  Hamil- 
ton. 19  W.  Va.  894;  Howe  v.  Stortz,  27  W.  Va.  656. 

A  married  woman  may  go  into  a  court  of  equity 
for  an  injunction  to  prevent  a  sale  of  equitable 
separate  estate  under  execution,  though  she  have 
an  adequate  remedy  at  law  by  interpleader  under  I 
2999.  Code  Va.  1887. 

The  equitable  separate  estate  of  a  married  woman 
is  the  creature  of  a  court  of  equity,  and  an  injunc- 
tion will  always  be  granted,  where  necessary,  to  pro- 
tect, aid,  or  enforce  any  equitable  estate,  or  interest 
which  she  may  have.  Courts  of  equity,  having  such 
jurisdiction  before  the  enactment  of  the  statute 
now  found  in  section  2999  of  the  Code  of  1887,  still 


retain  it  although  the  statute  may  furnish  a  com- 
plete and  adequate  remedy  at  law.  Courts  of 
equity  having  once  acquired  Jurisdiction  never  lose 
it  because  Jurisdiction  of  the  same  matters  is  given 
to  law  courts,  unless  the  statute  giving  such  Juris- 
diction uses  prohibitory  or  restricti  ve  words.  Filler 
V.  Tyler,  91  Va.  468,  22  S.  E.  Rep.  236. 

Court  Mcut  Protect  Interest  of  rUrrled  Women.-- 
Though  a  married  woman  is  to  be  treated  as  a  feme 
sole,  so  far  as  the  capacity  to  charge  her  estate 
with  her  pecuniary  engagements  is  concerned,  yet 
if,  in  a  litigation  involving  that  question,  the  hus- 
band does  not  choose  to  defend  her  interests,  and 
the  trustee  is  negligent  of  his  duty,  it  is  incumbent 
upon  the  court  to  direct  such  enquiries  as  will  pre- 
vent the  sacrifice  of  her  rights.  Darnell  v.  Smith, 
20  Gratt  879. 

b.  Partie$. 

Otiier  CrMlitors.— A  general  creditor  of  a  married 
woman  should  not  make  other  general  creditors 
parties  to  his  suit  to  subject  her  separate  estate, 
nor  should  he  make  creditors  having  a  lien  on  her 
real  estate  parties  since  their  lien  is  on  the  corpus 
of  the  real  estate  while  that  of  general  creditors, 
after  suit  brought  is  on  the  personalty  and  the 
rents  and  profits  of  the  realty,  hence  their  liens  are 
on  different  subjects  and  the  enforcement  of  the 
specific  liens  may  destroy  the  lien  of  the  general 
creditors  on  the  rents  and  profits.  If.  however,  the 
specific  liens  covered  the  personalty  as  well  as 
realty  these  lienors  should  be  made  parties,  in  or- 
der that  a  court  of  equity  may  marshal  the  respec- 
tive claims,  the  lien  creditors  having  a  lien  on 
realty  and  personalty  and  the  general  creditors  a 
lien  only  on  the  personalty.  Howe  v.  Stortz.  27  W. 
Va.  566;  Hughes  v.  Hamilton,  19  W.  Va.  300,  892. 

Tlie  Trustee.— Nor  is  the  trustee  under  such  deed 
of  trust  a  proper  party,  though,  if  the  general  cred- 
itor, who  has  brought  suit  has  reasonable  ground 
to  believe  that  the  trustee  Is  about  to  pay  the  sur- 
plus to  the  married  woman  Instead  of  to  him.  equity 
will  grant  an  injunction.  Howe  v.  Stortz,  27  W.  Va. 
566. 

Indorser  of  Negotiable  Note.-<It  is  proper  in  such 
case  to  make  an  endorser  of  a  feme  covert's  negoti- 
able note,  a  party  to  a  suit  to  subject  her  separate 
estate,  and  though  such  attempt  fail  by  reason  of 
her  having  aliened  her  separate  estate  before  the 
bill  was  filed,  still  it  is  proper  for  the  court  of  equity 
having  once  properly  obtained  Jurisdiction  to  go  on 
and  render  a  decree  against  such  indorser.  Wal- 
ters V.  Farmers'  Bank  of  Va..  70  Va.  12. 

Answer  by  Trustee  Sufficient.— Even  when  the  mar- 
ried woman  fails  to  answer,  if  her  trustee  does  so, 
his  answer  sufllclently  puts  the  complainant  upon 
proof  of  all  his  material  allegations.  Darnall  v. 
Smith,  28  Gratt  878. 

c.  Extent  of  Liabilitv. 

Personalty  and  Rents  and  Profits  of  Realty.— "To 
satisfy  a  general  engagement  of  the  wife  (and  'by 
general  engagement  I  here  mean  an  engagement 
made  with  reference  to  her  separate  estate,  so  as 
to  make  it  liable  in  a  general  sense,  but  which 
does  not  amount  to  a  specific  lien  of  any  sort  upon 
such  estate),  the  personal  property,  where  the 
interest  of  the  wife  is  absolute  and  there  is  no 
restraint  upon  the  alienation  of  such  property,  im- 
posed by  the  instrument  creating  the  separate 
estate,  may  be  sold  by  decree  of  the  court  and, 
under  like  conditions,  the  rents  and  profits  of 
the  separate  real  estate  may  be  subjected;  and  to 
that  end,  following  the  analogy  of  the  law  so  far. 
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sach  real  estate  may  be  leased  from  time  to  time, 
by  order  of  tbe  coart,  until  the  debt,  out  of  the 
rents,  be  discbargred."  Frank  v.  Lillenfeld,  S8  Qratt 
877:  French  v.  Waterman,  79  Va.  617;  Hug^hes  v. 
Hamilton,  19  W.  Va.  866;  Bruff  v.  Thompson,  31  W. 
Va.  28.  6  S.  E.  Rep.  868;  Radford  v.  Carwile,  18  W.  Va. 
672,  674;  Howe  v.  Stortz,  27  W.  Va.  555. 

In  Radford  v.  Carwile,  18  W.  Va.  672,  780,  Gbsbn,  J., 
was  of  opinion  that  only  the  rents  and  profits  of  the 
real  estate  accralnsr  during^  coverture  Were  to  be 
subjected. 

Proceeds  of  Sale  of  Land.— Althoug^h  the  corpus  of 
the  realty  of  a  married  woman  cannot  be  subjected 
to  the  payment  of  her  debts,  yet  if  the  corpus  is  sold 
by  a  decree  of  court  to  satisfy  a  lien  on  the  corpus, 
such  sale  will  convert  the  separate  realty  into  sepa- 
rate personalty  and  any  surplus  remaininsr  after 
satisfying  such  lien  may  be  applied  to  the  other 
debt  Charleston,  etc..  Lumber  Co.  v.  Brockmyer, 
18  W.  Va.  586.  A  sale  by  a  trustee  under  a  deed  of 
trust  will  effect  a  like  conversion.  Howe  v.  Stortz, 
27  W.  Va.  666. 

A  feme  sole  havinsr  contracted  an  en^affement  of 
marriasre  conveys,  with  the  assent  of  her  prospec- 
tive husband,  land  and  slaves,  in  trust  "for  the  sole 
and  separate  use  of  herself  duringr  her  life,  and  the 
profits  thereof  to  be  applied  to  her  sole  and  separate 
use,  and  the  support,  maintenance  and  education 
of  her  only  child,  Iiorenzo,  and  any  other  child  or 
children  she  may  hereafter  have,  at  her  discretion, 
free  from,  etc.,  and  for  the  use  of  such  children  as 
she  may  leave  at  her  death,  equally  to  be  divided.*' 
Her  husband  contracts  debts  durinsr  and  after  the 
coverture,  with  the  trustee  and  other  persons. 
Held: 

1.  The  trust  property  is  not  liable  to  be  sold  for 
the  payment  of  such  debts  contracted  by  the  hus- 
band beyond  the  profits  of  the  trust  estate,  althougrh 
some  of  them  were  contracted  for  necessaries  fur- 
nished for  the  support  and  maintenance  of  the  ee»- 
tuit  QU€  trust, 

2.  That  the  trust  subject  is  liable  for  the  payment 
of  a  debt  contracted  for  medical  services,  rendered 
the  slaves  and  the  beneficiaries. 

8.  Quare:  Whether  the  trust  subject  is  liable  be- 
yond the  profits  for  fees  of  counsel  employed  by  the 
cettuia  que  tru$t  and  trustee. 

4.  That  in  such  a  case,  if  the  profits  of  the  trust 
fund  prove  inadequate  for  the  purposes  of  the  trust 
It  Is  the  duty  of  the  trustee  or  the  c«$tuis  que  trust  to 
invoke  the  aid  of  a  court  of  equity.  Doswell  v.  An- 
derson, 1  P.  4(1  H.  185. 

Where  real  estate  is  riven  to  a  married  woman  as 
her  separate  estate,  to  enjoy  the  rents  thereof 
duriufif  her  life,  for  her  support  and  that  of  her  chil- 
dren, and  the  power  to  sell  the  estate  was  only  given 
her  on  condition  that  the  proceeds  be  invested,  and 
held  under  the  same  limitations,  if  she  aliens  it  for 
valuable  consideration,  her  creditors  under  her  gen- 
eral ensragements  are  only  entitled  to  her  ratable 
proportion  of  any  surplus  of  the  annual  profits  of 
the  trust  subject  after  providing-  for  her  support 
and  that  of  the  children,  and  if.  there  is  no  such  sur- 
plus, such  creditors'  bill  should  be  dismissed  upon 
demurrer.    French  v.  Waterman,  79  Va.  617. 

Corpus  of  Realty. 

Old  Doctrine.— But  in  no  case,  should  thereal  estate 
or  any  part  thereof  be  sold  by  decree  to  satisfy  the 
debt  of  the  wife  unless  such  debt  be  one  secured  by 
specific  lien  on  such  estate,  created  In  a  mode  which 
conforms  to  the  mode  required  for  a  valid  disposi- 
tion by  her  of  that  estate.    If  the  creditor  desires  to 


bind  the  real  estate  in  such  a  way  as  shall  authorize 
the  sale  of  it  for  the  satisfaction  of  his  debt,  let  him 
take  the  appropriate  security  within  the  power  of 
the  wife  to  rive.  If  he  fails  to  do  this,  equity  cannot 
provide  him  a  security  which  he  has  neglected  to 
provide  for  himself.  Frank  v.  Lillenfeld,  S3  GratL 
877;  French  v.  Waterman,  79  Va.  617;  Hughes  v.  Ham- 
ilton, 19  W.  Va.  866;  Radford  v.  Carwile,  18  W.  Va. 
672.  674;  Howe  V.  Stortz,  27  W.  Va.  556. 

New  Doctrine.— But  in  Price  v.  Planters'  Bank.  8S 
Va.  468,  28  S.  £.  Rep.  887,  a  new  doctrine  was  laid 
down  contrary  to  a  long  line  of  decisions,  that  where 
there  is  no  equitable  separate  personal  estate  of  the 
wife  applicable  to  the  discharge  of  her  general  en- 
gagements, or,  if  so.  it  is  Insufllcient  for  that  par- 
pose,  and  the  rents  and  profits  of  the  real  estate 
constituting  her  eq  ul table  separate  estate  will  nerer 
discharge  the  debts,  or  not  do  so  within  a  reascm- 
able  time,  it  is  proper  to  decree  a  sale  of  the  laad 
for  that  purpose.  Buchanan,  J.,  dissenting.  See 
also.  Miller  v.  Miller,  92  Va.  510,  28  S.  £.  Sep.  891: 
Dezendorf  v.  Humphreys,  95  Va.  478.  28  S.  £.  Bep.SBO: 
Acts  1885-6,  p.  486. 

Power  of  Court  No  Greater  Than  That  of  ilarrM 
Woman  HerseH.— A  court,  dealing  with  a  separate 
estate,  must  ascertain  and  measure  the  power  which 
the  married  woman  can  exert  over  it.  It  must  act 
within  the  limit  prescribed  to  her  by  theinstmment 
under  which  she  holds  her  separate  estate.  If  she 
cannot  convey  or  encumber  it,  neither  can  she  by 
any  general  engagement  fasten  upon  her  property 
an  inchoate  charge  which  may  by  her  voluntary 
act,  or  throuffh  the  instrumentality  of  the  courts  hi 
the  ordinary  discharge  of  their  functions,  be  ele- 
vated into  a  lien  or  encumbrance.  The  law  which 
limits  the  power  of  the  beneficiary  over  tbe  sobject 
has  at  the  same  time  circumscribed  the  power  which 
can  be  exerted  by  the  courts.  Dezendorf  v.  Humph- 
reys, 95  Va.  478,  28  S.  E.  Rep.  880. 

d.'  Efftd  of  Subsequent  Ducoterture, 

Does  Not  Impair  the  Effect  of  Her  EBfagcBMint*.-* 
The  right  to  subject  the  personalty  and  the  rents 
and  profits  of  the  realty  to  the  payment  of  the  gen- 
eral engagements  of  a  married  woman,  is  not  con- 
fined to  the  period  of  coverture,  they  will  continie 
liable  after  the  termination  of  the  covertnre. 
whether  by  her  own  death  or  that  of  her  husband, 
or  otherwise,  unless  the  estate  is  determined  by  the 
event  that  terminates  the  coverture.  Price  t. 
Planters*  Bank,  92  Va.  468,  28  S.  E.  Rep.  887;  Miller  t. 
MiUer.  92  Va.  510,  23  S.  E.  Rep.  891. 

But  Gives  Them  No  Greater  Effect— The  subsequent 
discoverture  of  a  feme  covert  cannotp«rM  give  any 
other  or  greater  force  and  effect  to  her  prior 
engagements  than  they  had  duriuir  the  coverture. 
Such  engagements  did  not  bind  her  personally  either 
at  law  or  in  equity,  so  as  to  warrant  a  personal  jndr- 
ment  or  decree  against  her.  They  affected  her  ae^ 
arate  estate  to  the  extent  and  only  to  the  extent  of 
her  then  existing  powers  over  it.  They  had  n^ 
other  operation.  Her  subsequent  discovertore 
could  not,  upon  any  known  principle,  operate  hy 
estoppel  or  otherwise  to  enlarge  the  liabilities  of 
that  estate  imposed  by  the  engaffements  when  en- 
tered into.  Ropp  V.  Minor,  88  QratL  97;  Hawley  t. 
Twyman,  29  GratL  728. 

e.  Neceseary  AUeoationt  of  BiU.— Abill  to  charge  the 
equitable  separate  estate  of  a  married  woman, 
must  allege  that  she  had  separate  property  at  the 
time  of  the  contract  and  that  she  contracted  with 
teference  to  it,  otherwise.  It  is  bad  on  demurrer. 
McDonald  v.  Hurst,  86  Va.  885.  11  S.  E.  Rep.  531 
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As  to  the  necessity  f6r  allesrinsr  tbat  slie  contracted 
with  reference  to  lier  separate  estate,  see  Daval  v- 
Ctaelf .  93  Va.  489.  28  S.  £.  Rep.  898.  and  Code  1887.  S 
2206.  Acts  1896-6,  p.  406,  where  it  is  held  tbat  she  is  con- 
clusively presumed  to  intend  to  hind  her  separate 
estate  by  the  execution  of  any  writinsr,  which  may 
brins^  snch  allegation  within  the  meaning  of  1 8245  of 
the  Code,  that  allegations  not  traversable  may  be 
omitted. 

7.  St ATUTs  or  Limitations. 

The  statnte  of  limitations  is  applied  to  claims 
against  a  married  woman's  eQultable  separate  es- 
tate by  analogy.    Harshbergrer  v.  Alffer,  81  QratL  58. 

Does  Not  Apply  to  Droft  of  a  Married  Womaa.— Where 
a  naarried  woman  draws  a  draft  on  her  trustee,  on 
account  of  her  separate  estate,  snch  draft  operates 
as  an  equitable  assignment  pro  tanto,  and  the  stat- 
ute of  limitations  does  not  apply,  since  a  direct 
trust  is  created  in  favor  of  the  payee.  Bain  v. 
Bulf,  76  Va.  371. 

Bond,  Though  Void  as  Bond,  Qood  as  Evidence  agaiiist 
Hor  Batate  till  Barred  as  a  Bond.— Claims  asrainst  a 
married  woman's  separate  estate,  evidenced  by 
bonds  executed  by  her,  are  not  barred  by  the  stat- 
ute of  limitations  as  simple  contract  debts,  on  the 
STonnd  that  they  are  void  as  bonds  on  account  of 
the  coverture  of  the  obliffor,  since  the  bonds,  thouirh 
void  at  law,  are  valid  in  equity  as  evidence  against 
her  estate.    Garland  v.  Pamplin.  32  Gratt  806. 

D.  RESTRAINTS  ON  ALIENATION. 

(I)  Oeaerally.— Nothing  is  now  better  settled  than 
that  theJuM  disponendi  may  be  severed  from  the  sep- 
arate estate  of  a  feme  covert  Nixon  v.  Rose,  12 
Oratt.  4S6:  Ropp  v.  Minor,  88  Gratt.  97.  It  is  subject 
to  such  limitations  and  restrictions  as  may  be  con- 
tained in  the  Instrument  creating  the  separate 
estate,  which  may  rive  it  tub  modo  or  withhold  it 
altogether.  McChesney  v.  Brown,  26  Gratt  898; 
Burffluff  V.  McDowell,  80  Gratt.  286;  Lee  v.  Bank  of 
U.  &,  9  Leifirh  200:  Green  v.  Claiborne,  88  Va.  886,  5  S. 
E.  Rep.  376. 

Rcotralnt  Hay  Be  Either  Express  or  Implied,  but 
iluat  Be  Clear.— Contrary  to  the  course  of  the  com- 
mon law,  in  the  creation  of  these  equitable  estates, 
restraint,  either  absolute  or  qualified,  may  be  im- 
poe»ed  on  the  power  of  alienation  and  its  incidents, 
and  the  intention  to  restrain  may  be  either  express 
or  implied,  but  in  either  case  it  must  be  clear. 
Bain  V.  Bnfif,  76  Va.  871;  Smith  v.  Pox.  82  Va.  768, 1  S. 
E.  Rep.  200;  Averett  v.  Lipscombe,  76  Va.  404;  Price 
V.  Planters*  Bank,  92  Va.  472, 28  S.  E.  Rep.  887;  Wein- 
berg V.  Rempe.  15  W.  Va.  829. 

Law  Pavors  IntentloB  to  Exclude.— Nor  is  it  neces- 
sary that  the  power  of  alienation  should  be  excluded 
in  express  terms.  It  may  be  excluded  by  implica- 
tion. Its  exclusion  is  often,  if  not  firenerally.  neces- 
sary to  eftectuate  the  objects  of  the  settlement  and 
to  protect  the  wife  as  well  from  her  own  weak- 
ness, as  from  the  power  and  influence  of  her  hus- 
band. The  law  therefore  favors  the  intention  to 
exclude  it  and  will  srive  effect  to  such  intention 
whenever  it  can  be  ascertained  by  a  fair  construc- 
tion of  the  settlement  Nixon  v.  Rose,  12  Gratt.  425; 
Ltee  V.  Bank  of  U.  S..9  Leirh  200;  Raymond  v.  Jones, 
SS  Oratt.  817 ;  Dezendorf  v.  Humphreys,  95  Va.  473, 
28  S.  E.  Rep.  880. 

A  bequest  in  trust  to  a  married  woman  in  the  fol- 
lowing words :  "And  as  it  is  my  wish  to  ffuard  in 
the  most  ample  manner  against  the  imprudent  sale 
or  other  disposition  of  the  aforesaid  property,  dur- 
ing the  natural  life  of  E  (the  married  woman),  it 
is  hereby  wholly  and  solely  confided  to  the  discre- 


tion of  the  aforesaid  trustees  in  what  manner  the 
said  £  shall  receive  and  enjoy  the  profits  arising 
from  the  hires  or  other  disposition  of  the  slaves 
aforesaid."  deprives  the  married  woman  separately, 
or  jointly  with  her  husband  of  the  power  to  alienate 
the  slaves  durlng^  her  coverture,  but  the  trustees 
may  permit  £  and  her  husband  to  take  possession 
of  the  slaves,  and  thus  enjoy  the  profits  of  them. 
Nixon  7.  Rose,  12  Gratt  425. 

May  Be  Implied  from  Scheme  of  Settlement.— If  by  a 
fair  construction  of  the  instrument  the  exercise  of 
these  powers  would  be  Inconsistent  with  the  plan 
and  scheme  of  the  settlement  and  would  defeat  the 
plain  intent  pervading  the  deed,  e.  a,,  to  secure  a 
home  for  the  wife,  they  must  be  considered  as  much 
forbidden  as  if  expressly  denied.  Bubkb.  J.,  in 
Bank  of  Greensboro  v.  Chambers,  80  Gratt  202; 
Bailey  v.  Hill,  77  Va.  492;  Ropp  v.  Minor,  83  Gratt.  97; 
Penn  v.  Whitehead,  17  Gratt  503. 
.  When  such  intention  appears,  or  can  be  g^athered 
from  the  whole  instrument— the  lansuafire  used,  the 
scheme  of  settlement  or  the  facts  and  circum- 
stances of  the  particular  case,  to  be  gathered  from 
the  instrument— equity  will  respect  It  and  enforce 
the  restraint  that  may  be  imposed.  Price  v.  Plant- 
ers' Nat  Bank.  92  Va.  472,  23  S.  £.  Rep.  887. 

Bat  Mere  Addition  of  Words  Showing  Intention  to 
Ezclodo  RIffhts  of  HuslMuid  Insufficient— The  mere 
addition  of  the  words,  "so  that  neither  said  property 
nor  its  proceeds  shall  be  liable  for  the  contracts  or 
debts  of  the  husband*'  is  not  sufficient  They  are 
merely  added  ex  abundanti  cautela  to  exclude  the 
riffhts  of  the  husband,  not  to  limit  the  powers  of 
the  wife.  Averett  v.  Lipscombe,  76  Va.  404 ;  Chris- 
tian V.  Keen.  80  Va.  809. 

5uch  Restrain  Extends  to  Any  Anticipation  of  the 
Profits.— In  Ropp  V.  Minor,  83  Gratt  97.  it  was  held 
that  such  restraint  on  alienation.  Implied  from  the 
purpose  of  the  instrument,  applied  also  to  any  an- 
ticipation of  profits  derived  from  such  estate,  so 
far  as  they  misrht  be  required  for  the  wife's  com- 
fortable support  but  not  to  so  much  of  said  profits 
as  were  not  so  necessary. 

(a)  Effect  of  Expression  of  One  ilode  of  Alienation. 

Realty,  Formally  Held  Exclusive.— A  feme  covert, 
holdlufif  separate  property  in  real  estate  by  deed  or 
will  prescribinsr  a  peculiar  mode  of  disposition  (in 
this  case  by  will)  cannot  dispose  of  it  in  any  other 
mode,  althouffh  the  deed  or  will  does  not  negative 
such  other  mode  expressly,  on  the  srround  that  the 
Intention  of  such  a  provision  was  to  sruard  against 
Improvidence  of  the  wife.  Williamson  v.  Beckham, 
8  Lelffh  20. 

In  McClintlc  v.  Ocheltree,  4  W.  Va.  249,  although 
the  rule  in  Williamson  v.  Beckham,  8  Lelsrh  20,  was 
expressly  approved,  yet  it  was  mere  dictum,  since 
in  the  latter  case  it  was  held  that  the  expression  of 
one  method,  was  the  exclusion  of  all  other  methods 
of  alienation,  although  in  sreneral  the  separate  estate 
miffht  have  been  so  aliened,  while  in  the  principal 
case  it  was  applied  merely  to  the  extent  that  a 
desifirnated  method  did  not  confer  the  power  to 
alienate  by  will,  a  method  which  it  was  expressly 
said,  was  not  incident  to  equitable  separate  estates 
at  that  time  or  till  the  Code  of  1849. 

Disapproved  In  Later  Cases.— in  Lee  v.  Bank  of  U. 
S.,  9  Leiffh  200,  the  rule  of  "'expreatio  uniut  ett  exclutio 
aUerius"  was  disapproved  in  its  sreneral  application 
to  the  separate  real  estate  of  a  married  woman,  and 
it  was  held  that  an  express  power  of  disposition  of 
real  estate  by  vHll  in  a  particular  manner  is  nothing 
more  than  a  dispensation  from  one  species  of  disa- 
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bility  and  no  proof  of  an  intention  to  take  away 
existing  leffal  rlffhts.  In  this  case  bowever  tbere 
was  internal  evidence  in  the  deed  that  in  rivinsr  the 
married  woman  power  to  dispose  of  the  estate  by 
will,  it  was  not  the  Intention  of  the  ffrantor  to  ex- 
clude the  power  to  convey  by  deed,  for  power  was 
expressly  given  her  to  direct  the  trustee  to  sell  the 
estate,  and  in  case  of  sale,  the  trustee  to  hold  the 
proceeds,  subject  to  her  separate  use  and  order,  this 
beinff  held  to  take  away  the  force  of  the  argument 
in  Williamson  v.  Beckham,  8  Leigh  20. 

The  decision  in  Williamson  v.  Beckham  was  ex- 
pressly approved  however,  on  the  ground  that  the 
deed  in  this  case  in  one  clause  gave  the  wife  abso 
lute  power  of  alienation,  to  be  exercUed  however  after 
the  death  of  her  hueband  and  in  another  clause  power 
to  dispose  of  it  bv  fDiil,  manifestly  meaning  before 
the  death  of  her  husband,  so  that  the  maxim 
exelurio  uniut,  etc.  would  well  apply  to  the  wife's 
power  of  alienation  before  her  husband's  death. 
TncKXR.  P.,  dissenting  and  reiterating  his  opinion 
as  expressed  In  Williamson  v.  Beckham,  8  Leigh  2a 

In  Woodson  v.  Perkins,  5  Oratt  846,  where,  in  the 
deed  of  settlement,  the  wife  was  invested  with  the 
full  power  of  disposing  of,  or  charging  her  personal 
estate  to  all  intents  and  purposes  as  if  she  were  a 
feme  sole,  and  a  subsequent  clause  empowered  the 
trustee  to  convey  the  property  secured  by  said 
deed  in  such  manner  as  she  should  from  time  to 
time,  notwithstanding  her  coverture,  by  writing 
under  her  hand  and  seal,  attested  by  three  or  more 
credible  witnesses,  or  by  her  last  will  and  testament, 
direct,  it  was  held  that  this,  though  it  may  have 
enlarged  her  power,  did  not  operate  to  restrain  or 
bind  the  general  power  of  disposition  which  she 
retained  over  her  personal  estate  by  the  terms  of 
the  former  clause.    Lee  v.  Bank  of  U.  S.,  9  Leigh 

200. 

In  Prank  v.  Lillenfeld.  88  QratL  877.  where  the 
amplest  powers  were  conferred  on  the  wife,  over 
the  whole  of  her  separate  estate,  by  express  terms, 
but  a  later  clause  directed  a  particular  method  by 
which  she  might  alienate  the  property,  viz.,  by  a 
writing  In  the  nature  of  a  will,  or  by  direction  to  the 
trustees,  in  writing  and  executed  with  certain  for- 
malities, it  was  held  that,  as  a  large  part  of  the 
estate  consisted  of  a  stock  of  goods,  and  It  was 
plainly  the  intention  of  the  grantor  that  the  busi- 
ness should  be  carried  on,  it  could  not  have  been 
intended  that  the  two  particular  modes  of  aliena- 
tion should  be  exclusive  of  all  others,  since  that 
construction  would  be  impracticable. 

A  Question  of  Constmctloii.— But  after  all  It  Is  a 
question  of  construction  to  be  determined  on  the 
particular  facts  and  circumstances  of  each  case, 
remembering  that  while  in  the  creation  of  a  sepa- 
rate estate,  restriction  on  the  power  of  alienation 
express  or  implied,  may  be  inferred,  the  intention 
to  do  so  must,  in  either  case,  be  clear.  Christian  v. 
Keen,  80  Va.  809. 

In  this  effort  the  court  will  be  guided  by  the  para- 
mount rule  which  requires  that  In  the  construction 
of  every  instrument,  it  must  be  so  construed  as,  if 
possible,  to  give  effect  to  every  part  of  it,  and  in 
order  to  discover  the  intention  of  the  parties,  it  will 
look,  not  only  to  the  terms  of  the  Instrument,  but 
to  the  subject-matter  and  the  surrounding  circum- 
stances. While,  therefore,  the  maxim  can  be  no 
longer  allowed  the  controlling  force  which  seems  to 
have  been  accorded  It  in  Williamson  v.  Beckham,  8 
Leigh  20,  in  determining  the  mode  to  be  observed 
by  the  wife  In  the  disposition  of  the  property  settled 


to  her  separate  use.  the  fact  that  a  particular  mode 
has  been  prescribed  may  still  be  looked  to  as  one 
circumstance  tending  to  show  the  extent  of  the 
powers  of  alienation  given  her.  Oreen  v.  Claiborne. 
8  Va.  880,  5  S.  E.  Rep.  878. 

When  power  is  given  a  married  woman  to  dispose 
of  her  real  estate  by  written  direction  to  the  trustee, 
this  method  is  not  exclusive  of  the  methods  Incident 
by  the  general  law  to  such  estate,  in  the  absence  of 
anything  In  the  deed  or  the  surrounding  circum- 
stances to  warrant  such  a  conclusion.  Christian  v. 
Keen,  80  Va.  800. 

Present  Rule.— Where  the  Instrument  creating-  the 
separate  estate  prescribes  one  mode  of  alienation 
by  the  wife,  the  prescribing  of  that  mode  is  not  to 
be  construed  as  an  intention  to  exclude  alienation 
by  her  in  any  other  manner,  unless  an  intention  to 
to  do  so  can  be  clearly  gathered  from  the  face  of 
the  Instrument  Price  v.  Planters*  Nat.  Bank.  92 
Va.  472,  28  S.  E.  Rep.  887:  Smith  v.  Fox.  83  Va.  788.  I 
S.  E.  Rep.  900:  Radford  v.  Carvrlle.  18  W.  Va.  088: 
Weinberg  v.  Rempe.  16  W.  Va.  820. 

Personalty.— "It  was  contended,  that  the  grant  of 
a  power  to  convey  in  one  mode.  Indicates  an  in- 
tention to  prohibit  all  other  modes  of  alienation: 
on   the  principle    that   expreseio  unius  e§t  eaxiuei9 
aUerius,    This  is  the   great  argument  relied  upon, 
in  cases  of  separate  personal  property:  and  there 
may  be  some   plausibility  in  it,  when  applied  to 
such  property.    We  have  seen,  that  where  personal 
property  Is  the    subject,   the    mere    grant  of  a 
separate  estate,  nothing  being  said  as  to  the  power 
of  disposition,  gives  the  wife  the  power  of  alien- 
ation in  any  mode  she  may  please,  as  if  she  were 
a  feme  sole.    It  might,  therefore,  be  said  with  some 
appearance  of  reason,  that  the  express  grant  of 
a  power,  which  the  wife  would  have  had  without 
the  express  grant,  indicates  an  intention  to  confine 
her  to  that  power;  since  the  express  grant  wonid 
otherwise  be  superogatory.    How   far   this  argu- 
ment may  be    conclusive  in    cases   of   personal 
property,  it  is  not  necessary  to  decide  in  this  case: 
for  this  is  a  case  of  real  estate.    I  will  observe,  how- 
ever, that  there  has  been  some  conflict  of  opinion, 
among  the  judges  of  the  English  courts,  upon  the 
force  of  this  argument  when  applied  to  personal 
property:  and  I  am  decidedly  of  opinion,  that  the 
weight  of  authority  Is  against  the  argument"    Lee 
V.  Bank  of  U.  S.,  9  Leigh  806. 
E.  HUSBAND'S  MARITAL  RIGHTS. 
(I)  As  Sole  Distributee. 

Attaches  Where  Wife's  Separate  Estate  Is  flerely 
for  Her  Ufe.— If  the  property  be  settled  to  the  sole 
and  separate  use  of  the  wife,  without  more,  the  hu»- 
band,  during  the  coverture,  has  no  Interest  in  the 
proi>erty,  real  or  personal,  so  settled :  but  if  the 
wife  die,  the  husband  surviving  Is  entitled  to  qual- 
ify as  her  administrator  and  is  the  sole  dlstribntee 
of  her  personal  estate.  Andes  v.  Roller,  96  Va.  OSO. 
87  S.  £.  Rep.  297. 

But  a  deed  of  gift  of  slaves  to  a  married  woman, 
'*to  her  oun  epeeial  uee^  and  afterwards  to  her  h4ir  or 
hHn,"  with  a  clause  providing  that  "if  she  shall  die 
without  heir  or  heirs,  or  without  a  will  disposing  of 
the  said  slaves  and  their  increase,  they  shall  return 
to  the  donor  or  his  heirs,"  conveys  the  property  to 
the  separate  use  of  the  wife,  so  that  after  the  deatb 
of  the  husband,  she  is  entitled  to  hold  the  slaves  and 
their  increase  against  his  administrators.  Smith 
V.  Smith,  0  Munf.  661.     • 

(a)  Curtesy.— A  husband,  if  he  survives  his  wife 
and  the  common-law  requisites  exist  Is  entitled  to 
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cnrtesT  in  any  real  estate  held  by  her  as  her  eqai- 
table  separate  estate,  which  may  remain  at  her 
death  undisposed  of  by  her  darlngr  the  coverture,  or 
by  will,  under  a  power  to  that  effect  vested  in  her 
by  the  Instrument  creating  the  separate  estate, 
jnst  as  in  any  other  real  estate  of  inheritance  owned 
by  her.  unless  his  marital  rig^hts  are  excluded  by 
such  instrument.  Jones  v.  Jones,  00  Va.  749.  32  S. 
E.  Rep.  4eS:  Chapman  v.  Price.  88  Va.  892,  11  S.  E. 
Rep.  879  ;  Kiracofe  v.  Kiracofe,  93  Va.  801.  25  S.  E. 
Rep.  601 :  Winkler  v.  Winkler,  18  W.  Va.  466.  407. 

Whether  they  are  excluded  or  not  depends  upon 
the  intention  of  the  grantor.  This  may  appear  from 
the  instrument  creatinsr  the  separate  estate  in  the 
wife,  or  may  result  from  the  nature  of  the  transac- 
tion. Where  the  separate  estate  is  created  by  a 
stranger,  the  intention  to  exclude  must  be  plain 
and  unequivocal,  or  the  husband  will  be  entitled  to 
curtesy.    Jones  v.  Jones.  96  Va.  749,  82  S.  E.  Rep.  468. 

Where  the  Estate  U  Derived  from  the  Husband.— 
A  husband  has  not  an  estate  as  tenant  by  the  cur* 
tesy  in  land  conveyed  by  him  in  such  manner  as  to 
create  an  equitable  separate  estate  in  his  wife, 
whether  the  conveyance  be  made  directly  to  her  or 
to  another  person  for  her.  in  the  absence  of  a  res- 
ervation in  the  conveyance  of  his  rigrht  thereto  at 
her  death.  Jones  v.  Jones,  96  Va.  749.  82  S.  E.  Rep. 
4S3 ;  Duffffer  v.  Duffffer,  84  Va.  180,  4  S.  £.  Rep.  171 : 
Sayen»v.  Wall,  26Gratt.  864;  Irvine  v.  Greever.  82 
GxatU  411  ;  McChesney  v.  Brown.  25  Gratt.  808. 

Where  Estate  Is  Disposed  of  by  Deed  or  Will.— Where 
a  married  woman  can  and  does  dispose  of  her  equi- 
table* separate  estate,  by  will  or  otherwise,  the 
husband  Is  deprived  of  curtesy.  Chapman  v.  Price, 
88  Va.  892,  11  S.  E.  Rep.  879:  Kiracofe  v.  Kiracofe,  93 
VafiOl.  25  S.  E.  Rep.  601;  Hutchiuffs  v.  Commercial 
Bank.  91  Va.  68,  20  S.  E.  Rep.  960. 

Where  Intentloii  of  Settler  Is  Clearly  Expressed  to 
the  Contrary.— Where  the  intention  of  the  settler  is 
clearly  expressed,  the  estate  may  be  so  limited  as  to 
elve  the  wife  the  inheritance  and  deprive  the  hus- 
band of  curtesy.  Chapman  v.  Price,  88  Va.  892,  11  S. 
E.  Rep.  879. 

F.  EFFECT  OF  STATUTES. 

(I)  In  Vlrirlnfau-"Section  2294  of  the  Code  of  Va. 
1887.  maintains  what  is  known  as  the  equitable 
separate  estate  of  a  married  woman  unaffected  by 
the  statutory  provisions  whereby  the  statutory 
separate  estate  of  the  wife  is  created  and  pre- 
tserved.**  CabdweUj,  J.,  in  Andes  v.  Roller,  06  Va. 
CaO,  37  S.  E.  Rep.  297. 

In  the  second  section  of  the  Married  Woman's  Act, 
April  4,  1877,  AcU  of  1887  and  1888,  p.  248,  the  latter 
part  of  this  section  reading,  "And  provides  further 
that  the  sole  and  separate  estate  created  by  any 
gift,  arrant,  devise  or  bequest  shall  be  held  accord- 
ing to  the  terms  and  powers,  and  be  subject  to  the 
provisions  and  limitations  thereof  and  to  the  pro- 
visions and  limitations  of  this  act,  so  far  as  they  are 
in  conflict  therewith,"  should  read  in  the  last  line 
"so  far  as  they  are  not  in  conflict  therewith." 
Hatchings  v.  Commercial  Bank,  91  Va.  68,  20  S.  E. 
Bep.  960. 

Whether  a  separate  estate  is  an  equitable  separate 
estate  or  a  statutory  separate  estate  must  be  deter- 
mined from  the  langu^e  and  provisions  of  the 
instrument,  to  be  construed  in  each  case.  If  the 
Instrument  grants  powers  or  imposes  restrictions 
not  granted  or  imposed  by  the  statute,  but  which 
are  yet  consistent  with  the  rules  and  principles  of 
equity,  the  estate  will  be  construed  to  be  an  equi- 
table, and  not  a  statutory  separate  estate,  and  that 


which,  prior  to  the  passage  of  the  "Married  Woman's 
Act."  was  held  to  be  an  equitable  separate  estate, 
retains  that  character,  is  controlled  by  the  pro- 
visions of  the  settlement  by  which  it  was  created, 
and  is  governed  by  the  rules  and  principles  applica- 
ble to  such  estate.  Jones  v.  Jones,  96  Va.  749,  32  S. 
E.  Rep.  468:  Dezendorf  v.  Humphreys.  95  Va.  473,  28 
S.  E.  Rep.  880. 

(a)  la  West  Virginia. -''The  above  rules  governing 
equitable  separate  estates  will  apply  to  the  separate 
estate  of  a  married  w6man  held  under  the  third 
section  of  chapter  66  of  the  Code  of  West  Virginia, 
except:  1.  She  holds  the  legal  instead  of  the  mere 
equitable  title  to  such  separate  property.  2.  She  can 
devise  such  real  estate.  8.  If  living  separate  and 
apart  from  her  husband,  she  may  sell  and  convey 
her  real  estate  without  her  husband  joining  in  the 
deed  or  contract  of  sale:  and  is  liable  for  all  her 
debts  contracted  while  she  was  so  living  apart  from 
her  husband.  4.  Whether  if  living  with  her  hus- 
band, she  can  sell  her  real  estate,  if  her  husband 
joins  her  in  the  written  contract  and  conveyance, 
without  her  being  privily  examined,  is  questionable; 
and  we  express  no  opinion  on  this  point,  it  not  arising 
In  the  case.  5.  Whether  this  section  has  any  effect 
on  the  question,  whether  a  hasband  has  aright  to 
curtesy,  or  as  distributee,  or  administrator  of  his 
wife  in  reference  to  her  separate  estate,  is  doubtful; 
and  we  express  no  opinion  on  this  point"  Radford 
V.  Carwile.  18  W.  Va.  684. 

By  Code  of  W.  Va.,  1868,  ch.  66,  what  constituted  a 
married  woman's  equitable  separate  estate,  was  con- 
verted into  her  statutory  separate  estate.  Clay  v. 
City  of  St.  Albans.  43  W.  Va.  689.  27  S.  E.  Rep.  868. 

Sec.  1,  ch.  66,  Code  W.  Va.  1868,  providing  that  all 
property  theretofore  conveyed  to  a  married  woman 
by  any  person  other  than  her  husband,  as  her  sole 
and  separate  property,  shall  be  and  remain  her  sole 
and  separate  property,  applies  only  to  what  was  ber 
equitable  separate  estate  at  the  time  of  Its  passage, 
not  to  property  which  did  not  constitute  such  estate. 
Laughlin  v.  Fream,  14  W.  Va.  822. 

The  statutes  which  merely  give  to  the  wife  a  sepa- 
rate legal  estate,  instead  of  the  separate  equitable 
estate  she  formerly  held,  do  not  by  implication 
invest  her  with  the  power  to  make  contracts  gener- 
ally, which  would  be  recognized  by  a  court  of  law, 
or  in  other  words  do  not  remove  her  legal  incapacity 
to  make  contracts  generally.  Such  statutes  do  not 
Invest  her  with  the  power  to  contract  generally,  so 
as  to  bind  her  personal  as  well  as  her  separate  estate, 
and  therefore  do  not  make  her  liable  to  suits  at  law 
on  her  contracts  generally,  but  while  such  statutes 
do  not  enlarge  her  powers  nor  remove  her  legal 
disability  they  do  not  restrict  or  change  the  right  of 
a  court  of  equity  to  enforce  the  payment  of  a  debt 
out  of  her  separate  legal  estate,  under  the  same 
circumstances  under  which,  before  the  passage  of 
such  statutes,  they  would  have  enforced  the  pay- 
meat  of  such  debt  out  of  her  separate  equitable 
estate.  Carey  v.  Burruss,  20  W.  Va.  671,  48  Am.  Rep. 
790. 

V.  STATUTORY  SEPARATE  ESTATE. 

A.  MARRIED  WOMAN'S  ACT  IN  VIRGINIA.— This 
act  makes  radical  changes  In  the  legal  capacity  and 
property  rights  of  married  women  In  this  state.  By 
it  she  becomes  the  absolute  owner  of  all  the  real  and 
personal  property  "which  she  shall  own  at  the  time 
of  her  marriage,  and  the  rents,  issues  and  profits 
thereof."  and  also  of  all  the  real  and  personal  prop- 
erty or  estate  thereafter  acquired,  in  any  of  the 
following  modes:  that  is,  "by  gift,  grant,  purchase. 
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inheritance,  devise  or  bequest,"  or  as  a  separate  and 
sole  trader,  subject  only  to  curtesy  consummate  in 
her  husband  in  the  erent  that  all  the  prerequisites 
shall  exist,  and  he  shall  survive  the  wife.  Alex- 
ander V.  Alexander,  86  Va.  358.  7  S.  E.  Rep.  885. 

The  Married  Woman's  Act  of  April  4,  1877,  only 
secured  to  married  women  property  thereafter  ac- 
quired, and  does  not  affect  the  husband's  marital 
rights  in  her  property  acquired  before  that  date. 
Beecher  v.  Wilson,  84  Va.  818,  6  S.  E.  Rep.  200. 

The  Married  Woman's  Act  leaves  the  rights,  duties 
and  oblisrations  of  the  husband  and  wife  as  at  com- 
mon law,  except  in  so  far  as  the  act  itself  has 
changed  or  modi&ed  them.  Richmond  Ry..  etc.,  Ck>. 
V.  Bowles,  82  Va.  788,  84  S.  E.  Rep.  888. 

To  Be  Construed  Liberally.— This  act  being  ob- 
viously an  enabling  act,  should  not  be  construed 
strictly,  as  in  derogation  of  the  common  law,  nor 
technically,  but  fairly,  so  as  to  carry  out  the  inten- 
tion of  the  legislature,  which  is  to  secure  to  the 
feme  covert,  as  separate  estate,  free  from  the  debu, 
liabilities  and  disposal  of  the  husband,  all  of  the 
property  acquired  at  the  times  and  in  the  ways 
pointed  out  in  said  act,  and  not  In  anywise  to  affect 
Or  change  the  personal  relations  of  husband  and 
wife  which  enter  into  the  status  of  marriage. 
Alexander  v.  Alexander.  86  Va.  868,  7  S.  E.  Rep.  886. 

Does  Not  Impolr  Vested  Rights.— Nor  do  we  perceive 
that  there  is  anything  in  the  act  which  necessarily 
Impairs  any  vested  right  For,  whilst  the  inevi- 
table effect  of  any  fair  construction  of  the  act  is  to 
destroy  curtesy  initiate  and  to  deprive  the  husband 
of  the  right  to  reduce  the  choses  in  action  of  the 
wife.  Including  herein  a  legacy  or  distributive  share, 
into  possession,  yet  it  is  believed  that  neither  of 
these  inchoate  rights  is  a  vested  right  which  may 
not  be  Intercepted  by  act  of  the  legislature  and 
taken  from  the  husband.  In  Breeding  v.  Davis.  77 
Va.  6»8.  this  was  distinctly  held  to  be  the  case  as  to 
curtesy  initiate  where  the  land  descended  upon  the 
wife  after  the  passage  of  the  Married  Woman's  Act 
Alexander  v.  Alexander,  86  Va.  868,  7  S.  E.  Rep.  886; 
Keagy  v.  Trout  86  Va.  890,  7  S.  E.  Rep.  829. 

B.  WHAT  CONSTITUTES  SUCH  ESTATE.— The 
first  section  secures  a  separate  estate  to  the  woman 
in  the  property  oroned  by  her  at  the  time  of  the  mar' 
riaoe.  and  the  rents,  issues  and  profits  thereof,  and 
aleo  in  the  property  acquired  by  her  durino  marriage 
ae  a  eeparate  and  eole  trader,  while  the  second  section 
secures  to  her  such  separate  estate  in  all  property 
acquired  by  her  after  and  during  marriage  in  any 
of  the  modes  designated  in  that  section.  Williams 
V.  Lord.  76  V a.  808. 

Property  Acquired  In  Any  of  the  Specified  nodes.*- 
The  Married  Woman's  Act  of  April  4. 1887,  secures 
to  a  married  woman  not  only  property  acquired 
by  her  as  a  sole  trader,  but  any  property  acquired 
after  the  date  of  that  act  whether  by  gift  grant 
purchase,  inheritance,  devise  or  bequest  hence 
debts  secured  by  a  deed  of  trust,  purchased  by  her, 
constitute  a  part  of  her  separate  estate.  Williams  v. 
Lord.  76  Va.  300. 

So  a  bond  acquired  by  assignment  for  value.  Tate 
V.  Perkins.  86  Va.  100,  7  S.  E.  Rep.  838. 

A  separate  estate  under  the  third  section  of  chap- 
ter 66  of  the  Code  W.  Va.,  is  created  simply  by  a 
conveyance  of  land  to  her,  though  It  Is  not  conveyed 
for  her  sole  and  separate  use.  Radford  v.  CarwUe, 
18  W.  Va.  084. 

Money  collected  by  the  husband  on  demands  due 
the  wife  after  the  passage  of  the  Married  Woman's 


Act  of  April  4,  1887,  is  the  separate  estate  of   the 
wife.    Rlggan  v.  Riggan,  08  Va.  78.  24  S.  E.  Bep.  090. 

Assignment.— Any  assignment  of  property  to  a 
married  woman  in  West  .Virginia  since  April  l. 
1800,  gives  her  a  separate  estate:  nothing  bnc  a 
simple  conveyance  or  assignment  being  necessary. 
Williamson  v.  Russell.  18  W.  Va.  012. 

A  Policy  of  Insarance.— By  the   act  of   assembly 
"securing  to  married  women,  on   conditions,    all 
property  acquired  by  them  before  or  after  mar- 
riage," approved  April  4. 1877.  a  policy  of  insurance 
is  payable  to  a  married  woman  is  her  property  for 
her  sole  and  separate  use,  and  she  may  beaueatti 
the  same  as  If  she  were  unmarried,  and  It  ts  not 
liable  to  the  debts  or  liabilities  of  her  husband.    He 
has  no  Interest  in  it  whatever,  and  It  is  in  no  way 
subject  to  his  control.    Hayes  v.  Va.  Mnt   Prot. 
Ass'n.70Va.  226. 

Property  Purchased  by  Wile.— Property  purchased 
by  a  married  woman  from  a  person  other  than  ber 
husband  is  her  separate  property,  although  pur- 
chased on  credit  and  paid  for  out  of  profits  arising 
from  its  use  by  her,  and  although,  when  purchased, 
she  had  no  separate  estate.  Trapnell  v.  Oonklyn, 
87  W.  Va.  242, 10  S.  E.  Rep.  67a 

Or  where  she  pays  for  It  out  of  her  separate  means. 
Walker  v.  Peck,  80  W.  Va.  826. 10  S.  £.  Rep.  411. 

Where  real  estate  Is  conveyed  directly  to  a  mar- 
ried woman  by  a  vendor,  the  deed  showing  on  Its 
face  that  the  consideration  for  said  real  estate  is  to 
be  paid  by  said  vendee  In  deferred  payments,  said 
vendee  executing  her  notes  to  the  vendor  for  said 
deferred  payments,  the  first  of  which  payments 
appears  to  have  been  made  by  said  vendee  out  of 
the  proceeds  of  Ice  gathered  and  put  up  on  said 
land  by  the  husband  of  vendee,  acting  as  her  agent, 
neither  said  Ice.  nor  a  horse  nor  other  property  pur- 
chased with  the  proceeds  of  said  ice.  should  be  held 
liable  to  be  levied  upon  and  sold  as  the  property  of 
said  husband  for  his  debts,  since  it  is  the  separate 
property  of  the  wife.  Robinson  v.  Neill.  34  W.  Va. 
128,  11  S.  E.  Rep.  000. 

Where  a  conveyance  of  real  estate  is  made  to  a 
married  woman  by  a  person  other  than  her  hus- 
band, and  the  purchase  money  therefor  is  paid  by 
the  wife,  partly  out  of  money  earned  by  her  "by 
keeping  a  boarding  house,  with  the  consent  of  her 
husband,  he  taking  no  part  In  said  business,  and 
furnishing  none  of  the  means  to  carry  it  on,  partly 
by  money  realized  by  her  by  releasing  a  contract 
which  she  had  made  with  another  party,  and  partly 
with  money  borrowed  on  her  own  Individual  note. 
she  Is  entitled,  under  the  statute,  to  hold  the  same 
to  her  sole  and  separate  use,  free  from  the  disposal 
of  her  husband,  and  not  liable  for  his  debts. 
Stewart  v.  Stout  88  W.  Va.  478, 18  S.  E.  Rep.  7S8l 

Where  property  is  purchased  with  money  fur- 
nished by  a  third  party  for  the  benefit  of  a  married 
woman,  or  with  the  proceeds  of  her  separate  estate, 
such  property  will  be  her  separate  estate  and  not 
liable  for  her  husband's  debts.  Atwood  v.  Dolan. 
84  W.  Va.  663,  12  S.  £.  Rep.  088. 

Where  the  land  Is  purchased  directly  with  money 
derived  from  the  wife's  estate  and  the  deed  is  made 
direct  to  her,  even  though  the  title  bond  Is  taken  in 
the  name  of  her  husband,  '^fhen  it  does  not  appear 
that  the  wife  ever  knew  It  was  so  taken,  much  less 
that  she  assented  to  or  approved  of  its  being  so 
taken,  the  presumption  of  a  gift  to  the  husband  is 
rebutted.  Even  If  the  deed  had  been  made  to  her 
husband,  a  resulting  trust  would  have  arisen  in  her 
favor  and  a  court  of  equity  would  have  compelled 
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a  conveyance  of  the  le^al  title  from  her  hnsband  to 
ber.    Hamilton  y.  Steele,  22  W.  Va.  848. 

Rislit  of  Wife  to  Sabrosatloii.— Where  a  decree  was 
rendered  for  the  sale  of  a  tract  of  land  at  pnblic 
sale,  and  there  was  bnt  one  jndg-ment  lien  npon  it 
at  the  time,  and.  by  the  consent  of  the  judgment 
creditor  and  the  debtor,  the  land  was,  b3'  the  com- 
missioner, sold  to  the  wife  of  the  debtor,  and,  out  of 
ber  own  separate  estate,  she,  without  fraud,  paid 
for  the  land,  by  paying  the  said  Judgment  and  costs 
of  the  suit,  and  afterwards  another  judgment  was 
recovered  against  the  debtor,  while  the  wife  is  not 
entitled  to  hold  the  land  under  her  purchase,  yet 
sbe  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditors  in  the  said  judgment  which  she  dis- 
charged. Hutson  Y.  Sadler,  81  W.  Va.  868,  0  S.  E. 
Bep.  921. 

Bardeo  of  Prool^it  is  the  settled  law  of  this  sUte. 
that,  in  a  purchase  of  property  by  a  wife  during 
coverture,  the  burden  is  upon  her  to  prove  dis- 
tinctly that  she  paid  the  purchase  money  with  funds 
not  derived  from  her  husband.  Evidence  that  she 
purchased  the  property  or  that  it  was  conveyed  to 
ber  amounts  to  nothing,  unless  it  is  accompanied 
by  clear  and  full  proof  that  she  paid  for  it  with  her 
own  separate  estate;  and  in  the  absence  of  such  proof 
the  presumption  is  that  her  husband  furnished  the 
money  and  the  property  will  be  subject  to  his  debts. 
McMasters  v.  Edgar,  22  W.  Va.  678;  Stockdale  v. 
Harris.  S3  W.  Va.  499;  Herzog  v.  Weller,  24  W.  Va. 
196;  Yates  V.  Law.  86  Va.  117.  9  S.  E.  Rep.  506;  Walker 
V.  Peck,  99  W.  Va.  826, 19  S.  E.  Bep.  411;  Qrant  v.  Sut- 
ton, 90  Va.  771, 19  S.  E.  Bep.  784.  Parol  proof  is  admis- 
sible however  for  this  purpose.  Marks  v.  Spencer, 
81  Va.  751 ;  Cronie  v.  Hart,  18  Qratt.  789. 

A  recital  in  a  deed  of  postnuptial  settlement,  that 
the  consideration  was  furnished  by  the  husband,  is 
not  conclusive;  it  only  shows  that  the  money  passed 
through  his  hands,  not  that  he  furnished  it  Marks 
V.  Spencer,  81  Va.  751. 

Hust  Be  Acquired  In  One  of  the  Specified  Modes.— 
Money  "'saved  by  the  wife  by  her  own  extraordinary 
exertions**  prior  to  the  enactment  of  the  Code  of  Va. 
1887.  which  added  the  words  "or  in  any  other  manner 
whatever"  to  the  sources  originally  designated  in 
the  "Married  Woman's  Act"  of  April  4. 1887.  <.  «..  "gift, 
grant,  purchase,  inheritance,  devise,  or  bequest," 
was  not  acquired  by  any  of  the  means  which  would 
make  it  her  separate  estate,  so  that  in  the  absence 
of  any  averment  in  her  answer  that  the  wife  was  a 
sole  trader,  such  property  will  belong  to  the  hus- 
band.   Grant  v.  Sutton.  90  Va.  771,  id  S.  E.  Bep.  784. 

Daouges  for  a  Tort  to  the  Wife.— Damages  for  a 
tort  to  the  person  of  a  married  woman  recovered  in 
a  joint  action  by  husband  and  wife  belong  to  the 
husband  and  are  not  the  separate  estate  of  the  wife 
under  the  "Married  Woman's  Act,"  April  1877.  since 
property  thus  acquired  is  not  included  in  any  of  the 
modes  of  acquisition  enumerated  In  the  statute 
"gift  grant  purchase.  Inheritance,  devise  or 
bequest"    Norfolk,  etc.,  B  Co.  v.  Prindle.  82  Va,  122. 

By  S  2S84.  Code  Va.  1887,  damages  recovered  by  a 
married  woman  for  any  wrong  to  her.  are  her 
separate  estate.  Norfolk,  etc.,  B.  Co.  v.  Dougherty, 
92  Va.  872,  28  S.  E.  Bep.  777. 

When  Property  Is  "Acquired."- The  word 
"acquired"  in  the  "Married  Woman's  Act"  refers  to 
the  actual  possession  and  control  of  the  property, 
not  the  acquisition  of  mere  title,  so,  where  a  feme 
sole  becomes  entitled  to  a  legacy,  and  marries,  both 
before  the  passage  of  the  act  though  she  loans  the 
legacy  out  if  she  does  not  actually  get  poBMBtion 


till  after  April  4,11877,  the  legacy  will  be  held  her 
separate  estate.  Alexander  v.  Alexander,  86  Va.  868, 
7  S.  E.  Bep.  885. 

So  where  the  wife  is  entitled  to  a  distributive  share 
prior  to  April  411877,  but  the  husband  does  not  re- 
duce it  into  possession  till  after  that  date,  it  Ir  the 
wife's  separate  property*  and  the  husband's  rights 
are  cut  off.    Keagy  v.   Trout,  86  Va.  898,  7  S.  B.  Bep. 


LandBqaltablylCoBverted  Into  Personalty  alter  the 

Statute.— Though  land  has  been  converted  into  per- 
sonalty under  a  decreelof  court,  since  the  passage 
of  the  Code  of  1866,  it  retains  its  character  of  realty 
and  does  not  become  the  separate  estate  of  the  mar- 
ried woman.  Pickens  v.  Kniseley,  86  W.  Va.  794,  15 
S.  E.  Bep.  997. 

ResuHlnir  Trustlln  Favor  oflWIie.— Where  property 
has  been  purchased  with  the  wife's  money,  and, 
without  her  knowledge  or  consent  the  deed  is  made 
in  the  husband's  name,  a  resulting  trust  arises  in 
her  favor,  which  will  be  enforced  by  a  court  of 
equity.  Standard  Mercantile  Co.  v.  Ellis  (W.  Va.). 
87  S.  E.  Bep.  598. 

Unless  it  is  shown  that  she  Intended  the  money  as 
a  gift  or  loan  to  her  husband,  the  establishment  of 
which  fact  devolves  on  the  husband,  or  those  claim.- 
ing  under  him.  Berry  v.  Wiedman,  40  W.  Va.  86,  20 
S.  E.  Bep.  817. 

Mere  lapse  of  time  !ls  not  sufficient  to  establish  a 
gift  on  her  part  in  so  far  as  his  collateral  heirs  are 
concerned,  if  he  has  indulged  her  in  the  belief  of 
ownership,  and  allowed  her  to  improve  the  property 
with  her  separate  estate.  Berry  v.  Wiedman,  40  W. 
Va.86,20S.  E.  Bep.817. 

The  wife  will  not  be  estopped  from  setting  up  such 
trust  by  permitting  the  legal  title  to  remain  in  her 
husband's  name  unless  it  appear  that  credit  was 
extended  to  the  husband  on  the  faith  of  his  appar- 
ent ownership.  Standard  Mercantile!  Co.  v.  Ellis 
<W.  Va.),  87  S.  E.  Bep.  608. 

In  Smith  V.  Turley.  83  W.  Va.  14,  9  S.  E.  Bep.  46,  it 
was  intimated  that  a  resulting  trust  would  ordi- 
narily arise  where  a  husband  purchased  land  In  his 
own  name  with  the  separate  estate  of  his  wife, 
without  her  knowledge  or  consent  but  under  the 
circumstances  of  that  case,  such  aStrust  would  not 
arise  on  account  of  the  long  lapsejof  time  and  the 
lack  of  clear  proof. 

In  order  to  raise  a  resulting  trust  in  favor  of  the 
wife,  her  money  must  have  been  applied  by  the  hus- 
band at  the  time  of  the  purchase;  if  merely  applied 
afterwards^  to  make  payments  on  the  land,  no  trust 
will  arise.  Beecher  v.  Wilson.  84  Va.  818. 6  S.  E.  Bep. 
209;  Smith  v.  Turley.  32  W.  Va.  14, 9  S.  E.  Bep.  46. 

A  resulting  trust  will  not  arise  in  favor  of  a  wife 
merely  by  presumption  from  the  receipt  and  posses- 
sion of  her  property  by  her  husband,  where  there 
is  no  proof  that  it  was  applied  to  the  purchase 
of  property  conveyed  to  him.  Throckmorton  v. 
Throckmorton.  91  Va.  42,  22  S.  E.  Bep.  162. 

Resulting  Trust  In  Pavor  of  Husband.— The  doctrine 
generally,  if  not  universally  recognized,  is,  that 
when  a  conveyance  of  real  estate  is  made  to  one 
person,  and  the  consideration  paid  by  another,  it  is 
presumed  that  the  party  advancing  the  money  in- 
tended a  benedt  to  himself,  and  accordingly  a 
resulting  trust  is  raised  in  his  behalf.  But  when 
the  conveyance  is  taken  to  a  wife  or  child,  or  to  any 
other  person  for  whom  the  purchaser  is  under  an 
obligation  to  provide,  no  such  presumption  attaches.  • 
On  the  contrary,  the  presumption  in  such  case  is 
that  the  purchase  was  designed  as  agiftor  advance- 
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ment  to  tbe  person  to  whom  the  conyeyance  is 
made.  But  this  presamption  is  one  of  fact  and  not 
of  law  and  may  be  rebutted  by  parol  evidence  or 
circumstances  showing  a  contrary  intention.  Ir> 
vinev.  Greever,  88Gratt4!l;  McGinnls  v.  Curry,  18 
W.  Va.  »;  Hamilton  v.  Steele,  22  W.  Va.  848;  I^ock- 
hard  v.  Beckley,  10  W.  Va.  87;  Deck  v.  Tabler,  41  W. 
Va.  882.  23  S.  £.  Rep.  721. 

The  acts  and  declarations  of  the  husband  which 
accomt>any  the  transaction,  so  as  to  be  a  part  of 
the  rea  anta,  are  admissible  to  show  his  intention  in 
making  the  gift  or  settlement,  and  to  raise  a  result- 
ing trust.  Deck  t.  Tabler,  41  W.  Va.  882,  28  S.  E.  Rep. 
7S1. 

The  prima  faeU  presumption  that  a  gift  was  in- 
tended has  become  a  well-established  rule  of  prop- 
erty, and  requires,  to  rebut  it,  clear  and  conyincinff 
evidence;  otherwise,  the  ownership  will  be  left 
where  the  conveyance  h  as  placed  it  Deck  v.  Tabler, 
41  W.  Va.  882,  28  S.  E.  Rep.  721. 

C.  TRUSTEES. 

Powers.— If  a  deed  to  a  trustee  to  hold  property  for 
the  sole  and  separate  use  of  a  married  woman,  does 
not,  expressly  or  by  necessary  implication,  author- 
ise the  trustee  to  sell  or  incumber  the  trust  subject, 
any  deed  or  mortffaffe  executed  by  him,  conveying- 
the  property,  or  placing  an  incumbrance  upon  it,  will 
be  void.  Seborn  v.  Beck  with,  80  W.  Va,  774,  5  S.  E. 
Rep.  460. 

If  a  person  borrows  money,  for  a  married  woman, 
and  executes  a  note  therefor  to  the  lender,  and 
sifims  his  own  name  thereto.  deslfjrnaCinff  himself  as 
trustee  for  her,  she  will  not  be  bound  by  such  note. 
Seborn  v.  Beckwiih,  80  W.  Va.  774, 5  S.  E.  Rep.  450. 

Where  the  trustee  for  a  married  woman  with 
power  to  sell  and  reinvest  at  his  discretion,  sells  to 
a  third  person  on  conditions  which  such  party  fails 
to  comply  with,  and  thus  forfeits  the  contract,  no 
unauthorized  dealinsr  by  the  feme  covert  with  such 
third  party  can  entitle  him  to  hold  the  land  asrainst 
the  trustee.    Williamson  v.  Paxton.  18  Gratt  475. 

To  DIscharve  a  Lien  on  the  Land.— Where  land, 
subject  to  a  lien,  is  conveyed  to  the  sole  and 
separate  use  of  a  married  woman  it  is  competent 
for  the  trustee  to  sell  a  part  of  the  land  to  discharge 
the  lien,  so  that  the  cestui  may  enjoy  the  residue. 
I>arker  v.  Clarkson,  4  W.  Va.  407. 

By  Statute  In  West  Vlnrtnla  Trustec^Must  Join  In  Con- 
veyance.—Under  sec.  4,  ch.  68,  Code  1801,  a  conveyance 
by  a  wife  and  husband  of  land  held  by  a  trustee  in 
trust  for  the  wife  is  invalid,  the  trustee  not  joining^ 
in  it.    Johnson  v.  Sansrer  (W.  Va.).  88  S.  E.  Rep.  645. 

The  clause  of  section  4,  ch.  66,  Code  1891,  requirinsr 
a  trustee  holding  land  for  the  use  of  a  married 
woman  to  join  her  in  its  conveyance,  has  appli- 
cation to  conveyances  to  a  trustee  vesting  the  es- 
tate before  the  enactment  of  that  clause,  except 
those  made  before  the  constitution  of  1872.  Johnson 
V.  Sanger  (W.  Va.),  38  S.  E.  Rep.  645. 

Appointment  of  New  Trustees.- Where  the  trustee 
of  the  separate  estate  of  a  married  woman  is  dead, 
equity  has  Jurisdiction  to  order  a  conveyance  of  the 
property  from  the  heirs  of  the  deceased  trustee  to 
another  trustee,  or,  under  the  statute,  to  the  mar- 
ried woman  herself.  Forsyth  v.  City  of  Wheeling, 
19  W.  Va.  818. 

D.  POWER  OF  DISPOSITION. 

1.  GBNBBALL.T.— A  Wife  may  dispose  of  her  separate 
personal  estate,  or  the  proceeds  of  the  sale  of  her 
separate  real  estate,  in  any  manner  she  pleases. 
She  may  apply  it  to  the  payment  of  her  husband's 


debts,  or,  if  she  chooses,  she  may  give  it  to  her  hus- 
band.   McGinnls  v.  Curry,  18  W.  Va.  29. 

8.  PBBsimPTiON  OF  Gift  to  Husbahd.— Where 
the  husband  uses  the  wif e*s  money,  the  presumption 
is  that  she  oaveit  to  him,  and  did  not  loan  iu  in  the 
absence  of  proof  that  it  was  understood  to  be  loaned 
and  that  then  and  subsequently  they  both  rerarded 
it  as  a  debt  and  intended  to  stand  to  each  other  in 
the  relation  of  debtor  and  creditor.  Beecher  t. 
Wilson.  84  Va.  813,  6  S.  E.  Rep.  209;  Throckmorton  r. 
Throckmorton,  91  Va.  42,  22  S.  B.  Rep,  162.  See  also. 
Smith  V.  Turley,  82  W,  Va.  14,  9  S.  £.  Rep.  4& 

Hence,  in  the  absence  of  a  contract  to  repay 
moneys  of  the  wife  used  by  the  husband,  such 
moneys  will  not  constitute  a  valuable  consideratioa 
for  a  postnuptial  settlement  on  the  wife.  Beecher 
V.  Wilson,  84  Va.  818,  6  S.  E.  Rep.  209.  The  fact  that 
he  afterwards  treats  it  as  a  loan,  will  not  rebnt  the 
presumption  of  a  gift  Flynn  v.  Jackson,  93  Va.  Ml, 
25  S.  E.  Rep.  1. 

This  presumption  Is  not  removed  by  the  Married 
Woman's  Act  of  April  4, 1877,  since  that  does  not 
prevent  a  wife  from  giving  her  property  to  her 
husband  if  she  pleases.  Beecher  v.  WUson.  84  Va. 
813.  6  S.  E.  Rep.  200.  And  her  ignorance  of  the  law 
does  not  invalidate  the  transaction.  Osbam  v. 
Throckmorton,  90  Va.  811,  18  S.  E.  Rep.  285. 

Where  advancements  are  made  by  their  wives  to 
the  members  of  a  firm  and  no  evidence  of  indebted- 
ness is  taken  nor  anything  heard  of  the  matter  for 
ten  years,  such  advancements  will  be  held  as  gifts 
to  the  husbands  and  not  as  loans.  Maxwell  v.  Han- 
Shaw,  24  W.  Va.  405. 

While  a  bonajlde  loan  by  a  wife  to  her  husband 
out  of  her  separate  estate  will  be  valid  in  eqoity. 
yet  it  must  be  a  loan,  an  indebtedness  by  express 
promise  of  repayment  made  at  the  time  of  the  loan 
for  when  he  receives  her  money  no  imttlied  promise 
of  repayment,  legal  or  equitable,  arises,  as  would 
be  the  case  were  they  not  husband  and  wife,  but 
the  law  in  such  cases  presumes  she  intended  a  gift. 
Bennett  v.  Bennett,  87  W.  Va  896, 16  S.  E.  Rep.  688. 

If  a  wife  invests  the  proceeds  of  her  separate 
estate,  in  her  husband's  name,  in  a  home  for  herself 
and  the  family,  this  investment  will  be  a  gift  to  him, 
and  no  resulting  trust  can  arise  to  her,  nor  can  he 
subsequently,  when  seriously  embarrassed,  convey 
property  to  her  in  consideration  of  this  gift,  for- 
merly made  to  him.  McGinnls  v.  Curry,  IS  W.  Va.  29. 
A  husband,  with  the  knowledge  and  consent  of  his 
wife,  at  different  times,  receives,  or  she  delivers  to 
him,  the  proceeds  of  the  sale  of  her  realty,  gives  her 
no  note  or  written  obligation  to  repay  it.  mingles 
it  with  his  means,  uses  it  in  his  business  for  years, 
keeps  no  written  account  of  such  moneys  (nor  does 
she),  then  becomes  insolvent,  and  some  eight  or  ten 
years  after  his  receipt  of  the  money  purchases  real 
estate  in  the  name  of  his  wife,  and  it  Is  alleged  by 
him  and  her  that  it  was  paid  for  with  the  money  so 
received ;  and  several  years  afterwards  he  and  she 
unite  in  a  deed  of  trust  to  secure  a  very  considerable 
debt  on  said  real  estate,  such  debt  being  a  loan  to 
the  husband,  and  before  such  purchase  a  judgment 
is  rendered  against  him  for  a  debt.  The  lot  is  liable 
to  the  judgment  Kanawha  Valley  Bk.  v.  Atkinson. 
82  W.  Va.  203,  9  S.  E.  Rep.  175. 

Where  a  wife  delivers  money  or  property  of  her 
own  to  her  husband,  which  he  uses  in  his  business, 
the  presumption  is  that  such  delivery  was  intended 
as  a  gift:  and  in  order  to  constitute  such  delivery  a 
loan,  as  against  the  creditors  of  the  husband,  the 
wife  must  prove  an  express  promise  of  the  husband 
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to  repay,  or  establish  by  the  clrcamstances  tbat 
it  was  a  loan,  and  not  a  fflf  t.  Zinn  v.  Law,  83  W.  Va. 
447,  9  S.  E.  Rep.  871:  MiUer  y.  Cox,  38  W.  Va.  747.  18  S. 
£.  Rep.  960. 

Wben  tbe  facts  and  circumstances  tend  to  show 
that  a  fflf  t  was  intended,  and  that  the  husband  used 
and  dealt  with  the  property  as  his  own,  the  mere 
parol  testimony  of  the  husband  and  wife  of  a  private 
nnderstandlUS'  between  themselves  that  the  tr ans- 
ae tton  should  be  considered,  or  was  intended  as  a 
loan  to  the  husband  by  the  wife,  and  not  a  ffift, 
will  not,  as  against  the  creditors  of  an  insolyent 
husband,  rebut  the  presumption  of  a  gift  Zinn  y. 
Law.  83  W.  Va.  447.  9  S.  £.  Rep.  871. 

Wliere  a  wife  hands 'over  the  proceeds  of  the  sale 
of  her  sole  and  separate  realty  to  her  husband  and 
it  is  appropriated  by  him  with  her  consent  and 
approbation,  and  he  neither  girea  nor  promises  to 
ffive  his  wife  any  consideration  therefor,  this  will  be 
held  a  complete  rift  to  the  husband  of  such  prop- 
erty in  the  absence  of  any  contract,  express  or 
Implied,  to  return  it  and  will  constitute  no  considera- 
tion for  a  subsequent  conveyance  years  afterward  to 
tbe  wife.    McOinnis  v.  Curry,  18  W.  Va.  20, 85. 

Where  a  married  woman  directs  a  sum  due  by  her 
husband  to  a  certain  firm  of  which  she  is  a  member 
before  marriaare,  to  be  incorporated  with  and 
charged  to  her  private  account  with  that  firm,  it 
will  be  presumed  that  she  intended  to  assume  its 
payment  to  the  exoneration  of  her  husband.  Brown- 
ing V.  Browning  (Va.),  88  S.  £.  Rep.  108. 

Proceeds  of  Wife's  Equitable  Separate  Bstate.— So 
far  from  money,  the  proceeds  of  separate  property 
of  the  wife,  beinsr  subject,  so  soon  as  it  reaches  her 
hands,  to  the  marital  rights,  of  the  husband,  it  does 
not  become  so  even  when  it  reaches  the  hands  of 
the  husband :  and  if  it  comes  to  his  hands,  and  he 
uses  it  without  the  wife's  consent,  express  or  implied, 
he  becomes  indebted  for  it,  and  his  estate  Is  liable 
for  the  debt    May  v.  Boisseau,  13  Leiffh  612. 

Where,  by  deed  of  marriasre  settlement,  executed 
before  marriage,  the  husband  conveys  real  estate 
to  a  trustee,  to  use  of  wife  for  life,  and  upon  trust  to 
permit  the  wife  to  take  the  rents  and  profits,  during 
the  coTerture,  to  her  sole  and  separate  use.  in  full 
satisfaction  of  all  rights  of  dower:  and  the  husband, 
durinff  the  coverture,  receives  all  the  profits,  and 
applies  them  to  his  own  use,  thousrh  the  wife  fre- 
quently demands  them,  and  he  acknowledges  they 
are  due  to  her,  and  promises  her  that  they  shall  be 
paid;  but  he  dies  without  paylnsr  them.  Upon  a  bill 
by  the  wife  and  her  trustee  affalnst  the  husband's 
administrator,  htld^  she  is  entitled  to  an  account 
of  the  rents  received  by  the  husband  in  his  lifetime, 
and  a  decree  for  the  amount  thereof  out  of  the  hus- 
band's estate,  but  interest  should  not  be  allowed  on 
estimated  rents  and  profits.  Roper  v.  Wren,  6  Leisrh 
88. 

Acquiescence  by  Wile.— A  wife,  who  lived  with  her 
husband,  and  was  maintained  by  him.  cannot,  after 
bis  death,  demand  an  account  of  profits,  which  he 
received,  of  a  separate  estate  settled  upon  her:  no 
such  demand  having  been  made  by  her  in  his  life- 
time.   Moore  v.  Ferg-ason,  2  Munf.  431. 

The  court  distinfirulshed  the  case  of  Roper  v.  Wren. 
6  Leiffh  88,  from  that  of  Moore  v.  Ferguson,  3  Munf. 
4?l,  on  the  ground  that,  in  the  latter  the  wife  ac- 
quiesced in  her  husband's  receipt  of  the  profits,  did 
not  demand  them  of  her  husband,  nor  did  he  prom- 
ise to  give  them  to  her.  as  in  the  principal  case. 
Roper  ▼.  Wren,  0  Leigh  38. 

Boaa  Fide  Debt  Valid.— Where  it  is  clearly  shown 


that  a  married  woman  holds  a  bonajtde  debt  against 
her  husband,  she  is  entitled  to  the  same  legal  rights 
as  any  other  creditor,  except  as  to  remedy.  Rlghter 
V.  Riley.  42  W.  Va.  633,  36  S.  E.  Rep.  357. 

E.  POWER  TO  CHARGE, 

Some  Rules  Qovern  as  In  Case  of  Equitable  Estates.— 
In  West  Virginia  the  same  rule  as  to  what  debts  the 
separate  estate  of  a  married  woman  is  liable  for. 
applies  to  her  itaiutory  separate  ebtate  as  to  her 
equitable  separate  estate:  i-  «-  any  that  she  would 
have  been  liable  for  if  a  feme  sole,  except  a  bond 
without  consideration.    Camden  v.  Hiteshew,  28  W. 

Va.  336. 

Law  Qoveming  Married  Woman's  Power  to  Contract. 

Personalty.— The  extent  to  which  a  married  woman 
may  bind  herself  or  her  separate  personal  estate 
in  jfrima  faeis  determined  by  the  law  of  the  state  in 
which  the  contract  is  made.  Dulln  v.  McCaw,  80  W. 
Va.  731.  30  S.  E.  Rep.  682:  Wick  v.  Dawson.  48  W.  Va. 
48, 34  S.  E.  Rep.  687. 

Land.— The  law  of  the  state  where  the  land,  the 
separate  property  of  the  married  woman,  is  situ- 
ated, must  determine  the  question  of  its  liability  to 
be  subjected  to  the  payment  of  claims  against  her. 
Wick  V.  Dawson,  43  W.  Va.  43,  34  S.  E.  Rep.  687. 

Bond.— A  bond  executed  by  a  married  woman  as 
surety  for  a  debt  of  her  husband  is  valid  to  bind 
her  separate  estate.  Williamson  v.  Cline,  40  W.  Va. 
194.  30  S.  E.  Rep.  917. 

A  married  woman  may,  in  an  action  at  law  or  In 
equity,  plead  want  of  consideration  against  a  sealed 
obligation  given  by  her  during  coverture.  William- 
son V.  Cline,  40  W.  Va.  194.  30  S.  B.  Rep.  917. 

Joint  Note  with  Her  HuslMuid  —Where  a  married 
woman  executes  a  Joint  and  several  note  with  her 
husband  for  the  payment  of  money,  her  separate 
estate  may  be  subjected  in  equity  to  the  payment 
of  the  debt,  although  her  husband  may  own  a  small 
amount  of  land  which  is  insufflcient  to  pay  the  debt 
Skidmore  v.  Jett,  39  W.  Va.  544.  SO  S.  E.  Rep.  673. 

Although  the  married  woman  be  sued  Jointly 
with  her  husband  on  such  note,  and  a  demurrer  is 
sustained  as  to  the  husband,  and  the  bill  is  dismissed 
as  to  him,  the  cause  may  proceed  to  final  decree 
as^ainst  the  separate  estate  of  the  wife.  Skidmore 
V.  Jett,  89  W.  Va.  544,  30  S.  E.  Rep.  678. 

Debt  Incurred  in  Separate  Business.— Under  section 
12,  ch.  66,  Code  1891,  a  debt  incurred  by  a  married 
woman  in  separate  business  will  not  bind  any  of 
her  separate  estate,  other  than  that  used  in  such 
business,  unless  it  be  by  writing  executed,  acknowl- 
edged, and  recorded  as  in  that  section  required. 
Oney  v.  Ferguson,  41  W.  Va.  568,  38  S.  E.  Rep.  710. 

The  husband  of  an  insane  wife  cannot  bind  the 
corpus  of  her  separate  real  estate  to  the  payment  of 
improvements  put  thereon.  Hanley  v.  Nat.  Loan 
&  Inv.  Co.,  44  W.  Va.  450.  29  S  E.  Rep.  1003. 

Engagements  Need  Not  Be  In  Writing.— it  Is  not  at 
all  necessary  that  a  married  woman's  engagements 
should  be  in  writing  in  order  to  bind  her  separate 
estate.    Tavenner  v.  Barrett.  31  W.  Va.  656. 

Where  a  married  woman  the  owner  of  separate 
estate  residing  in  Illinois,  is  indebted  to  another  for 
the  support  and  education  of  her  daughter,  and 
fully  recognized  such  indebtedness  before  the  war, 
and  during  the  war  executed  a  bond  to  her  as  com- 
pensation, although  such  bond  be  void,  as  made  with 
an  enemy,  yet  her  estate  will  be  held  liable  for  a 
reasonable  compensation.  Wright  v.  Graham,  4  W. 
Va.  430. 

By  Code  1891  in  West  Virginia.— Under  section  13. 
ch.  66.  Code  1891.  to  sustain  a  charge  on  the  separate 
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estate  of  a  married  woman,  when  contested,  U  must 
appear  that  the  debt  Is  valid  under  that  section. 
The  creditor  must  show  this.  Schamp  v.  Security 
Savinffs  &  Loan  Ass'n,  44  W.  Va.  47.  28  S.  E.  Rep.  700. 

Where  it  appears  that  money  is  borrowed  for  the 
purpose  specified  In  the  second  clause  of  section  12. 
ch.  66,  Code  1891,  L  «.,  for  improvements  on,  or  pay- 
ment of  purchase  money  of,  her  separate  estate,  the 
instrument  charring'  a  married  woman's  separate 
estate  must  specify  the  purpose  of  the  loan.  Schamp 
y.  Security  Sayinrs  &  Loan  Ass'n.  44  W.  Va.  47,  88  S. 
E.  Rep.  709. 

A  contract  entered  into  by  a  married  woman  and 
her  husband  for  the  purpose  of  improvlnsr  her 
separate  estate,  and  expressly  charglnsr  the  prop- 
erty and  the  improvements  thereon  for  the  pay- 
ment of  such  debt  is  blndiuff  on  such  property  and 
Improvements.  Fonse  v.  QilfiUan,  45  W.  Va.  218,  82 
S.  E.  Rep.  178. 

F.  INTENTION  TO  CHARQE.— When  a  married 
woman  has  separate  estate,  legal  or  equitable,  and 
executes  a  note,  bond  or  other  instrument  for  the 
payment  of  money,  it  is  presumed,  as  a  matter  of 
law,  unless  the  contrary  intention  is  expressed  in 
the  contract,  that  she  intended  to  make  such  estate 
liable  for  its  payment,  and  she  will  not  be  heard  to 
deny  that  such  was  her  intention.  She  must  have 
intended  something  when  she  executed  it,  and  that 
something  must  have  been  to  charge  her  separate 
estate  with  its  payment ;  otherwise  her  act  would 
be  meaningless,  under  the  law  as  It  was  if  hen  this 
contract  was  made.  Now,  by  the  express  terms  of 
the  statute,  such  contracts,  made  since  the  1st  day 
of  May.  1888,  are  deemed  to  be  made  with  reference 
to  such  estate.  Code  1887,  S  2295;  Duval  v.  Chelf,  92 
Va.  489,  28  S.  E.  Rep.  898. 

By  SUtote  In  Wert  Vlfvliiia.~But  ander  Acts  1891. 
ch.  109.  sec.  12,  Code,  ch.  66,  in  order  to  charge 
the  separate  property  of  a  married  woman,  there 
must  be  an  expressed  intention  in  the  instrument,  to 
make  her  estate  thus  liable,  in  order  for  such  an 
instrument  to  constitute  a  charge  on  her  separate 
estate,  except  where  the  charge  is  for  wag'es  of  a 
domestic  or  for  necessaries.  Hence,  in  Harvey  v. 
Curry  (W.  Va.),  85  S.  E.  Rep.  888.  it  was  held  that 
purchase  money  notes  secured  by  a  mortgage  on  the 
property  would  only  be  a  charge  on  the  property 
embraced  in  the  mortgage,  in  the  absence  of  any 
expressed  intention  on  the  face  of  the  note  or  mort- 
gage to  charge  her  property  generally.  Bkannon, 
J.,  dissented. 

G.  REMEDY. 

1 .  In  Wbst  Virginia.— a  claim  against  the  separate 
estate  of  a  married  woman  could,  in  West  Virginia, 
be  enforced  only  by  a  suit  in  equity,  and  by  no 
personal  decree,  until  the  passageof  section  15  of 
chapter  3  of  Acts  of  1898,  p.  6.  amending  chapter  66 
of  the  Code.  Wick  v.  Dawson.  42  W.  Va.  48,  24  S.  E. 
Rep.  587 ;  Carey  v.  Burruss,  80  W.  Va.  571,  43  Am. 
Rep.  790 ;  Hogg  v.  Dower,  85  W.  Va.  200,  14  S.  E.  Rep. 
995. 

A  Clause  in  the  decree  that  it  is  to  be  levied  of  her 
separate  estate  and  goods  and  chattels,  not  limiting 
it  to  the  property  before  the  court  in  the  suit,  does 
not  cure  the  error.  This,  before  chapter  8,  sec.  15, 
Acts  1898.  Turk  v.  Sklles.  88  W.  Va.  404.  18  S.  E. 
Rep.  501. 

In  an  action  at  law  upon  a  note  by  husband  and 
wife,  if  the  female  defendant  interposed  a  plea  of 
coverture  which  was  proper  in  form  and  substance, 
it  was  error  to  reject  the  same.  Rogers  v.  Lynch, 
44  W.  Va.  94,  29  S.  E.  Rep.  607. 


Attachments  asalnst  5ach  Estate.— In  DnUn.  T. 
McCaw,  89  W.  Va.  721,  20  S.  E.  Rep.  681.  it  was  li«ld 
that  the  phrase  '*in  rem*'  In  sec.  16,  ch.  66,  of  the  Oxle 
W.  Va.  1891,  relating  to  attachments  against  tlie 
separate  estate  of  married  women  means  ''ottami  im 
rem,*'  i.  e.,  that  no i>«r«ona{  judgment  can  be  rendered 
against  her,  and  that  nobody's  title  but  hers  could 
have  been  affected  by  any  sale  of  the  property,  not 
that  the  property  could  be  seized  and  sold  under  tbe 
attachment  without  proceeding  against  the  married 
woman  personally  by  order  of  publication  as  a  non- 
resident Osbom  V.  Glasscock,  89  W.  Va.  749.  80  S. 
E.  Rep.  702. 

Realty.— Land  which  is  the  separate  estate  of  a 
married  woman  cannot  be  sold  for  a  debt  contracted 
by  her  during  coverture,  but  can  only  be  rented 
during  the  coverture.  Hogg  v.  Dower,  85  W.  Va- 
200,  14  S.  E.  Rep.  995. 

The  general  creditors  of  a  married  woman  can 
only  subject  the  rents  of  her  real  estate  to  the  pay- 
ment of  her  debts  so  long  as  she  is  legally  entitled 
to  the  same.  Cox  v.  Horner,  48  W.  Va.  786. 28  S.  £. 
Rep.  780. 

Jlay  Be  Sold  ander  a  Vendor's  Lien.— Where  a  deed 
conveying  land  to  a  married  woman  as  separate 
estate  reserves  a  lien  or  charge  upon  it  for  the 
purchase  money,  the  fee  or  corpus  may  be  sold 
for  its  payment  Burbridge  v.  Sadler,  46  W.  Va.  IS. 
82  S.  E.  Rep.  1028;  Charleston  L.  &  M.  Co.  v.  Brock- 
myer.  18  W.  Va.  686. 

But  if  a  sale  of  the  corpus  has  been  had  under 
such  vendor's  lien,  it  would  convert  the  separate 
realty  into  personalty  and  any  surplus  after  satis- 
fying the  vendor*s  lien  can  be  applied  to  a  mechan- 
ic's lien.  Charleston  L.  &M.  Co.  v.  Brockmyer,  18  W. 
Va.  B86. 

May  Now  Be  Bnforced  at  Law.— Under  Acts  1893,  ch. 
8,  sec.  15,  a  married  woman  may  be  sued  In  a  court 
of  law  for  a  legal  demand,  and  there  is  no  loncrer 
jurisdiction  in  equity  to  charge  her  separate  estate, 
as  before  that  act,  for  such  legal  demand,  that  act 
having  superseded  it  If  the  demand  be  of  an  equi- 
table nature,  so  as  to  warrant  equity  lurisdiction 
in  the  case  of  a  feme  sole,  there  would  be  lurisdic- 
tion in  equity  against  such  separate  estate.  Oney 
V.  Ferguson.  41  W.  Va.  568,  23  S.  E.  Rep.  710;  Wil- 
liamson V.  Cline.  40  W.  Va.  194. 20  S.  B.  Rep.  917. 

A  Judgment  on  such  a  contract  under  said  act 
binds  as  a  lien  the  corpus  or  entire  body  of  her 
estate  in  realty  owned  by  a  married  woman. 
Williamson  v.  Cline.  40  W.  Va.  194.  20  S.  £.  Rep.  917. 

Section  15,  ch.  8,  Acts  1898,  was  intended  to  be 
prospective  in  its  action,  and  an  action  at  law  under 
that  section  could  be  maintained,  and  a  common- 
law  Judgment  rendered,  against  a  married  woman, 
on  a  note  executed  by  her  husband  and  herself, 
dated  the  18th  day  of  March,  1884,  and  payable  six 
months  after  date.  Rogers  v.  Lynch,  44  W.  Va.  94. 
29  S.  E.  Rep.  507. 

In  a  suit  in  equity  to  subject  the  separate  estate 
of  a  married  woman  to  the  payment  of  her  debts, 
where  it  api>ear8  that  she  owns  personal  and  real 
estate,  and  the  personalty  is  more  than  sufficient  to 
pay  the  indebtedness,  the  personalty  should  first  be 
subjected  before  resorting  to  the  realty,  since  the 
statute,  sec.  15,  ch.  8,  Acts  1898,  authorizingr  an  exe- 
cution to  issue  on  a  judgment  against  a  married 
woman  and  be  collected  against  her  separate  per- 
sonal property,  as  though  she  were  a  feme  sole.  And 
this  is  true  though  this  statute  was  passed  after  the 
suit  was  instituted,  though  before  decree,  snch 
statute  affecting  the  remedy  merely.    Fitxirerald  v. 
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Phelps  &  Bicrelow  Windmill  Co.,  42  W.  Va.  570.  88  S. 
E.  Bep.  315. 

Rl^t*  of  Lien  Credltor.-^When  a  deed  of  trust 
creditor  has  become  the  bonajlde  owner  in  fee  of  a 
married  woman's  real  estate,  he  has  the  riffht  to 
intervene  in  a  suit  instituted  by  a  sreneral  creditor 
of  sncti  married  woman  seeking  to  rent  snch  prop- 
erty, for  the  purpose  of  resistinsr  such  renting.  Cox 
T.  Homer.  4S  W.  Va.  786.  28  S.  E.  Rep.  780. 

2.  Ik  VntonoA.— As  the  law  was  prior  to  the  Code 
of  1887.  a  married  woman  who  was  the  owner  of 
separate  estate,  statutory  or  equitable,  could  enter 
into  enffaffements  for  the  payment  of  which  her 
separate  estate  could  be  subjected,  but  upon  which 
no  personal  judgment  or  decree  could  be  rendered 
against  her.    Duval  v.  Chelf .  92  V a.  480,  28  S.  E.  Rep. 


By  sees.  2288  and  2289.  Code  Va.  1887.  a  married 
woman  may  make  contracts  with  reference  to  her 
statutory  separate  estate  as  if  sole  and  she  may  be 
sued  upon  them  in  the  same  manner,  and  there 
shall  be  the  same  remedies  In  respect  to  them 
against  her  and  her  said  estate,  as  if  she  were  un- 
married, and  aij}€r»onal  judgment  or  decree  may  be 
rendered  against  her  which  may  be  enforced 
against  her  and  any  separate  estate  she  has  or  may 
subsequently  acquire  (but  only  against  such  estate) 
in  tbe  same  manner  as  if  she  were  unmarried. 
Duval  ▼.  Chelf,  92  Va.  489.  23  S.  E.  Rep.  808. 

The  conrt  can  make  no  order  for  the  sale  of  her 
separate  estate  whether  real  or  personal,  but  the 
judgment  must  be  enforced  against  such  estate  by 
a  bill  in  equity  or  execution  in  the  same  manner  as 
it  would  be  enforced  against  her  property  If  she 
were  unmarried.  Duval  v.  Chelf,  92  Va.  489,  38  S.  B. 
Bep.  898. 

S.  AmB-AoQuiBXD  Sbpasatb  Estatb.— Separate 
property  acquired  under  the  sutute  a/Ur  the  mak- 
loff  of  a  contract  by  a  married  woman  is  not  bound 
by  the  contract  Crockett  v.  Doriot,  86  Va.  840,  8  S. 
£.  Bep.  128. 

Since  the  liability  of  a  married  .woman's  separate 
estate  for  her  debts,  rests  on  her  actual  or  presumed 
intention  and  is  not  a  sreneral  personal  liability, 
separate  estate,  acquired  after  the  debts  were  con- 
tracted is  not  bound  by  them.  Pickens  v.  Kniseley, 
SOW.  Va.  794,  16  S.  E.  Rep.  997. 

By  Statute  In  West  Vlnrlnla.— But  a  contract  of  a 
married  woman,  made  since  the  enactment  of  ch. 
S.  Acts  1898,  such  as  binds  her  separate  estate  may 
be  enforced  asrainst  her  separate  estate,  whether 
owned  by  her  at  the  time  of  the  contract,  or  after- 
wards acquired,  the  same  as  if  she  were  a  feme 
sole.  Williamson  v.  Cline,  40  W.  Va.  194, 20  S.  E.  Rep. 
917. 

By  SUtote  In  VlrartnUu—By  sec.  2288  and  2289,  Code 
Va.  1887,  a  personal  judgment  may  be  rendered 
against  her,  which  may  be  enforced  ag-alnst  her  and 
any  separate  estate  she  has,  or  may  subteouently 
aewire  (but  only  against  such  estate)  in  the  same 
manner  as  if  she  were  unmarried.  Duval  v.  Chelf, 
92  Va.  489,  23  S.  E.  Rep.  898. 

If  the  contract  was  made  by  the  married  woman 
prior  to  the  Code  of  1887,  when  she  was  the  owner  of 
statutory  separate  estate  and  with  the  intention  of 
chargingr  that  estate  with  its  payment,  the  contract 
can  be  sued  on  in  a  court  of  law  and  a  personal 
judgrment  rendered  ag'ainst  her  under  the  provi- 
sions of  the  Code,  but  although  a  personal  judgment 
may  be  had  against  her,  only  such  separate  estate 
as  she  owned  when  the  contract  was  made  or  so 
much  thereof  as  is  owned  by  her  when  the  lien  of  a 


judgrment  and  execution  attaches,  can  be  subjected 
to  its  payment  A  change  in  the  remedy  for  the 
enforcement  of  the  contract  does  not  change  the 
rigrhts  of  the  parties  under  it  Duval  v.  Chelf,  92  Va. 
489. 28  S.  E.  Rep.  898. 

4.  Thb  Dbclabation. 

What  Declaration  flust  Show.— The  common-law 
rule  as  to  the  disability  of  married  women  to 
make  contracts  remains  in  full  force  in  this  state, 
except  so  far  as  it  has  been  modified  by  statute, 
m  order,  therefore,  to  maintain  an  action  at 
law  upon  a  contract  made  by  her  during  cover- 
ture under  her  statutory  power  to  contract  it 
is  necessary  for  the  declaration,  or  other  plead- 
incr  filed  in  the  cause,  to  aver,  not  only  that 
she  made  the  promise  sned  on,  but  to  aver  also 
such  a  state  of  facts  as  will  show  that  her  promise 
is  such  a  one  as,  by  the  statute,  she  is  rendered  com- 
petent to  make.  Duval  v.  Chelf,  92  Va.  489,  28  S.  E. 
Rep.  808. 

5.  Law  Govsbnino  ths  Rbmedt.— But  the  mode  of 
enforcing  her  liability  agrainsta  married  woman,  as 
to  the  form  of  the  remedy,  mode  of  proceeding  and 
execution  of  the  judgment  Is  to  be  grovemed  by  the 
law  of  the  forum  where  the  suit  is  instituted,  and 
when  that  law  has  been  changred  gitiee  the  institu- 
tion of  the  suit  thouffh  the  change  be  remedial,  thfe 
law  in  force  at  the  time  of  the  institution  of  the  suit 
should  firovem.  Holt,  J.,  dlssentingr.  as  to  the  last 
proposition.  Dulln  v.  McCaw.  89  W.  Va.  721.  20  S.  E. 
Rep.  681 :  Wick  v.  Dawson.  42  W.  Va.  48, 24  S.  E.  Rep. 
687.  Unless  it  contravene  the  law  or  policy  of  the 
forum.  Wick  v.  Dawson.  42  W.  Va.  48,  24  S.  E.  Rep. 
B87. 

The  Act  of  1891,  Code  W.  Va.  1891,  ch.  66,  sec.  II, 
declaring  that  "no  married  woman  shall  become 
the  security,  indorser  or  guarantor  of,  or  for,  her 
husband'*  had  no  retroactive  effect  and  beiuff  re- 
pealed by  the  Act  Feb.  16. 1898,  it  could  not  be  said, 
after  such  repeal,  that  such  a  contract  of  a  married 
woman  contravened  the  law  or  policy  of  West  Vir- 
ginia, said  statute  being  both  enacted  and  repealed 
pendente  lite.  Wick  v.  Dawson,  42  W.  Va.  48.  24  S.  E. 
Rep.  687. 

H.  Husband's  MABiTAii  Rights.— A  married  wo- 
man's separate  property  is  not  subject  to  the  control 
of  her  husband,  nor  liable  for  the  payment  of  hia 
debts,  and  a  court  of  equity  will  protect  her  rights. 
Hall  V.  Hyer  (W.  Va.).  37  S.  E.  Rep.  694. 

As  Distiilmtee.— Where  personal  property  is  given 
to  a  married  woman  by  will,  "to  be  her  separate 
estate,  free  from  the  debts  and  control  of  her  pres- 
ent or  any  future  husband,"  the  property  is  vested 
in  her  absolutely  and  upon  her  death  intestate,  it 
passes  to  her  husband,  as  her  sole  distributee,  sub- 
ject to  the  payment  of  her  debts  and  funeral  ex- 
penses. It  makes  no  difference  whether  the  estate 
is  statutory  or  equitable.  Andes  v.  Roller,  98  Va. 
620,  87  S.  E.  Rep.  297. 

VL  RIOHT3  AND  UABILIT1E5  AS  TO  THIRD 

PERSONS. 

LIABIIilTY  OP  HUSBAND. 

1.    ON    WnPB'S      ANTBNUPTIAIi    CONTRACTrS.  — Upon 

marriage,  the  husband,  at  common  law,  became  lia- 
ble for  all  the  debts  of  the  wife,  contracted  before 
the  marriasre.  Powell  v.  Manson,  22Qratt  177;  Coles 
V.  Hurt  76  Va.  880. 

Liability  Continues  Only  durlnr  Coverture.— This 
rule,  however,  is  subject  to  an  important  quali- 
fication, viz.,  that  to  charsre  the  husband,  judgment 
must  be  recovered  against  him  durlncr  the  cover- 
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ture;  and  here  no  Jadffment  was  recovered  during 
the  coyerture.  Hawthorne  y.  BeckwlUi.  89  Va.  786, 
17  S.  E.  Rep.  241. 

A  husband  Is  not  liable  for  his  wif e*8  debts  after 
her  decease.    Tabb  v.  Boyd,  4  Call  458. 

The  hnsband  of  the  lesratee  of  a  life  interest, 
which  terminates  by  the  death  of  the  legatee,  before 
a  decree  to  subject  them  for  a  devattavit  of  their  tes- 
tator, is  not  liable  for  the  life  estate  so  terminated' 
Sheldon  y.  Armstead.  7  Gratt.  284. 

2.  On  Witb's  Postnuptial  Contbaots.--A  hus- 
band is  not  liable  to  a  real  estate  asrent  for  commis- 
sions for  selling  his  wife's  lands,  in  the  absence  of 
any  proof  of  an  aflreement  on  the  part  of  the  hus- 
band that  he  would  pay  them.  Hansbrouffh  v.  Neal, 
04  Va.  722,  27  S.  £.  Rep.  603. 

It  seems  that  a  husband  who  permits  his  wife  to 
ensraffe  in  trade  on  her  separate  account  is  person- 
ally liable  at  law  for  the  debts  contracted  by  her  in 
carryinsr  on  the  business,  unless  there  be  an  under- 
standtnsr  with  the  creditors  to  the  contrary,  or  the 
property  is  lesrally  yested  in  other  trustees  than 
himself  to  enable  her  to  carry  on  the  trade;  but  a 
court  of  equity,  it  is  conceived,  will  protect  the  hus- 
band from  his  legal  responsibility  and  confine  the 
creditors  to  the  assets  in  the  trade.  Penn  y.  White- 
head, 17  Gratt  526. 

Where,  in  the  absence  of  the  husband  in  a  foreign 
country,  a  check  for  1600,  is  sent  to  the  wife  which 
was  collected  by  her.  in  the  absence  of  all  evidence 
bearing  upon  the  intention  of  the  party  in  sending- 
the  check,  the  presumption  is,  the  intention  was.  not 
a  gift  to  the  wife,  but  a  loan  on  the  credit  of  her 
husband,  for  which  he  is  liable.  Ficklin  v.  Carring- 
tOD.  31  Gratt  210. 

Husband**  UaUllty  for  Necessaries.— Since  a  hns- 
band is  only  liable  for  "necessaries'*  furnished  to 
his  wife,  and  a  divorce  can  only  be  considered  "nec- 
essary" where  it  is  obtained  for  cruelty  or  reason- 
able apprehension  of  bodily  hurt  it  follows  that  he 
is  liable  for  attorney's  fees  only  in  case  of  divorce 
obtained  on  these  grounds,  which  are  grounds  only 
for  a  divorce  a  mentfi.  Peck  v.  Marling.  28  W.  Va. 
708. 

HuslNuid  LIvliv  Apitft  under  Deed  of  5eparatIoii.— 
Where  the  husband  lives  apart  from  his  wife  under 
a  deed  of  separation  he  is  not  liable  for  services 
rendered  his  wife,  by  one  who  had  a  full  knowledge 
of  tbe  circumstances,  which  rebut  any  presumption 
that  the  services  were  rendered  in  reliance  upon 
the  personal  credit  of  the  husband.  This  is  the  case 
whether  the  deed  be  valid  or  invalid.  Harshberger 
V.  Alger,  81  Gratt  52. 

8.  ErrscT  OP  Antenuptial  Sbttlbment.  —  A 
mere  antenuptial  settlement  will  not  relieve  the 
husband  of  the  obligation  cast  upon  him  by  the  law, 
to  discharge  the  debts  of  the  wife,  provided  the 
claim  is  asserted,  and  the  recovery  had  during  the 
existence  of  the  coverture.  This  responsibility 
arises  upon  the  marriage,  and  only  ceases  with  its 
termination.    Powell  v.  Manson,  22  Gratt  177. 

An  agreement  before  marriage  between  husband 
and  wife  that  the  property  of  each  shall  be  exclu- 
sively liable  for  the  debts  of  each,  will  be  construed 
as  a  trust  for  the  benefit  of  the  wife's  antenuptial 
creditors,  of  which  the  husband  will  be  held  the 
trustee,  and  equity  alone  will  have  jurisdiction  to 
enforce  it  whether  it  be  regarded  as  her  equitable 
separate  estate  charged  by  the  contract  with  the 
payment  of  her  antenuptial  debts  or,  whether  the 
husband's  marital  rights  attached  to  it  thus 
charged.    Coles  v.  Hurt.  75  Va.  880. 


Such  a  contract  will  not  afiFect  the  rights  of  cred- 
itors of  the  wife,  for  he  being  liable  for  the  wife's 
antenuptial  debts,  this  contract  though  good  be- 
tween the  parties,  will  not  Intercept  this  leg^al  zigkt 
of  the  creditors.   Coles  v.  Hurt  75  Va.  no. 

Where,  pending^  a  suit  In  equity  ajrainst  a  female 
defendant  to  recover  a  debt  alleged  to  be  due  by 
her,  she  marries,  and  the  husband  is  made  a  party 
defendant  though  there  was  an  antenuptial 
settlement,  by  which  all  the  wife's  property  was 
conveyed  in  trust  for  her  separate  use,  and  she  re- 
nounced all  interest  in  that  of  the  husband,  the 
husband  is  still  liable  for  the  debts  of  the  wife  con- 
tracted before  marriage,  and  the  decree  may  be 
against  both  of  them.  Powell  v.  Manson.  S  Gratt. 
177. 

But  wllile  the  contract  cannot  bind  the  creditors 
interested,  against  their  will,  they  may  give  effect 
to  it  if  they  elect  to  do  ao.  As  has  been  stated,  ll 
creates  a  trust  for  the  benefit  of  the  credltorK. 
They  may  reject  or  accept  It  at  their  option.  If 
they  reject  it  they  may  proceed  at  law  to  enforce 
their  claims  and  the  contract  will  not  impede  them. 
If  they  accept  it  their  remedy  Is  in  equity  to  enforce 
the  trust  against  the  property,  not  to  obtain  a  per- 
sonal decree.    Coles  v.  Hurt  76  Va.  880. 

VII.  CRiniNAL  UABILITY. 

Of  Married  Woneii,  Presumptioii.— Where  a  mar- 
ried woman  consents  to,  and  actively  assists  In  the 
preparation  for  a  felony,  though  not  present  at  the 
commission,  if  she  does  these  acts  in  the  prtM^tee  of 
her  hnsband,  a  jHima  faeU  presumption  will  arise 
that  she  acted  under  his  coercion  and  control,  and 
she  will  not  be  responsible.  But  if  the  facts  and  cir- 
cumstances show  that  she  was  not  acting  under  his 
control  but  of  her  own  freewill,  this  presumption  is 
rebutted  and  she  will  be  responsible  for  her  acts. 
Uhl's  Case,  6  Gratt  70& 

Joint  Indictment.— Husband  and  wife  may  be 
jointly  indicted  for  a  single  act  of  retailing  ardent 
spirits.  Com.  v.  Hamor.  8  Gratt  006.  So  for  assault 
and  battery.    Com.  v.  Ray,  1  Va.  Cas.  903. 

Separate  JudgmetfL—In  such  case,  if  they  are  con- 
victed the  fine  cannot  be  assessed  jointly  and  a  joint 
judgment  rendered  against  both,  but  the  fine  should 
be  assessed,  and  judgment  rendered,  separately. 
Com.  V.  Hamor,  8  Gratt  006;  Com.  v.  Ray,  1  Va.  Gas. 
282. 

Pine  May  Be  Levied  Oat  of  Separate  Bstate.— A  writ 
of  JL  fa.  upon  a  judgment  for  a  fine  against  a  mar- 
ried woman  for  a  misdemeanor,  may  be  levied  out 
of  her  separate  esute.  Gill  v.  State.  SO  W.  Va.  470. 
80  S.  E.  Rep.  688. 

Vlll.  PLBADINO  AND   PRACTICE. 

A.  SUITS  BETWEEN  HUSBAND  AND  WIFE. 

1.  At  Common  LAW^—At  common  law  neither  hns- 
band nor  wife  could  sue  each  other,  on  account  of 
the  legal  unity  of  husband  and  wife.  Alexander  v. 
Alexander.  85  Va.  863.  7  S.  E.  Rep.  83S.  This  is  true 
of  an  action  at  law,  whatever  may  be  their  rights 
in  equity.    Roseberry  v.  Roseberry,  S7  W.  Va.  780. 

Plea.— Such  a  defence  should  be  pleaded  in  bar 
and  not  in  abatement  since  it  shows  a  total  absence 
of  any  cause  of  action.  Roseberry  v.  Roseberry.  87 
W.  Va.  750. 

2.  By  Statute  in  West  Virginla.— The  common- 
law  rule  was  not  changed  by  the  Code  W.  Va.  1888^ 
Roseberry  v.  Roseberry.  87  W.  Va.  750. 

8.  By  Statute  is  Virginia.— But  where  this  idea 
of  legal  uuity  ha8  been  so  far  severed  by  the  **Mar- 
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ri€d  Woman's  Act,  April  4.  1877,  that  abe  may  con- 
tract and  be  contracted  with,  Hinton,  J.,  in 
Alexander  v.  Alexander.  85  Va.  868,  7  S.  B.  Rep.  886, 
waM  of  opinion  that  she  could  sue  her  husband  as 
well  as  another,  at  law,  upon  any  contract  made 
with  bim.  after  the  passagre  of  the  act 

After  Termination  of  Covertare.-^Af  ter  the  termi- 
nation of  the  coverture  by  death,  the  widow  may 
maintain  an  action  of  detinue  airainst  her  deceased 
husband's  personal  representative  for  her  separate 
property  unlawfully  withheld  from  her,  whether  ac- 
quired from  her  husband  or  others.  Good  y.  Good, 
»  W.  Va.  967,  19  S.  £.  Rep.  882. 

B.  SUITS  BY  HUSBAND  AND  WIFE. 

1.  GKNERALIjY. 

Aatliorfty  of  Coaasel  to  Bind  Wife.— Where  decrees 
by  default  in  favor  of  husbands  and  wives  rave 
interest  upon  interest,  but  the  counsel  of  the  par- 
ties directed  the  clerk  to  correct  the  error  by  In- 
dorsement on  any  executions  that  mlsrht  be  issued 
upon  them,  which  was  done.  It  was  held  that  the 
counsel  had  full  authority  to  direct  the  correction. 
and  to  bind  the  wives  as  well  as  their  husbands; 
and  thus  to  correct  the  error.  Hill  v.  Bowyer,  18 
Gratt  964. 

The  Bill  Is  the  Bin  of  the  HiulMnd  Alone.— A  bill  by 
husband  and  wife.  In  rlfht  of  the  wife,  is  the  bill  of 
the  husband;  and  the  wife  is  only  joined  for  con- 
formity. The  coverture  of  the  wife  is  not,  there- 
fore, an  excuse  for  delay  in  briuffinsr  the  suit. 
Harrison  v.  Gibson,  28  Gratt.  218:  McCuIlouirh  v. 
Dashiell,  86  Va.  87,  6  S.  E.  Rep.  610;  Blackwell  v. 
BraflTsr.  78  Va.  688;  Hillis  v.  Hamilton,  10  Gratt.  800. 

How  Par  Binding  on  Wlfet—A  bill  by  the  husband 
and  wife  is  the  husband's  suit  only  and  the  wife  is 
joined  for  conformity,  to  be  bound  only  so  far.  as  in 
Justice  she  ousrht  to  be  bound,  hence  she  Is  not 
bound  by  any  proceedings  or  admissions  of  her  hus- 
band In  the  cause,  especially  if  these  affect  her  in- 
heritance.   Dandridsre  v.  Mln^e,  4  Rand.  807. 

Modified  by  Statute.— At  common  law  a  suit  by 
husband  and  wife  was  a  suit  by  the  husband  alone  ; 
and  this  was  so  because  the  wife  was  not  considered 
tvi  /iirfo,  and  could  never  sue  in  her  own  name,  but 
only  by  her  next  friend.  This  rule  has  been  abro- 
gated by  the  West  Virginia  statute,  and  therefore 
it  is  not  true.  In  West  Virginia,  that  a  suit  by  hus- 
band and  wife  is  the  suit  of  the  husband  alone  :  it 
is  the  joint  suit  of  both.  Fox  v.  Manufacturers' 
Fire  Ins.  Co.,  31 W.  Va.  874,  0  S.  E.  Rep.  929. 

2.  The  Dbclabation. 

5alt4by  HuslMndand  Wife  Jointly,  Interest  of  Wife 
Most  Be  Shown.— Where  suit  is  brousrht  by  husband 
and  wife,  the  interest  of  the  wife  in  the  subject- 
matter  of  the  suit  must  be  averred  or  shown  in  the 
declaration,  otherwise  the  declaration  is  fatally 
defective.    Shirley  v.  Bonham,  6  W.  Va.  501. 

In  all  cases  in  which  she  is  joined  her  interest 
must  be  expressly  stated  or  set  out  In  the  declara- 
tion. This,  however,  can  only  be  taken  advantaire 
of  by  demurrer  to  the  declaration,  as  the  mere 
jolnincr  her  in  the  suit  in  absence  of  a  demurrer 
would  be  matter  presumptive  that  she  was  the  mer- 
itorious cause  of  the  action,  and  that  the  same  was 
carried  on  for  her  benefit,  and  the  defect  In  the 
declaration  could  be  supplied  in  the  proof.  Hunter 
V.  Strlder,  41  W.  Va.  821.  28  S.  E.  Rep.  567. 

Where  it  is  averred  in  the  declaration  that  the 
bond  sued  on  by  husband  and  wife,  was  executed  to  ! 
the  wife,   her  interest  in  the   suit  Is  sufficiently 
shown.    Hawver  v.  Selbert,  4  W.  Va.  586. 


After  Hnshand's  Death.— While  the  husband  is  alive, 
a  failure  to  set  out  the  wife's  interest  can  only  be 
availed  of  by  demurrer  or  motion  to  reject  the  de- 
fective bill  of  particulars.  But  after  the  husband's 
death,  the  wife  must  prove  her  interest,  otherwise 
she  would  be  nonsuited  on  a  demurrer  to  evidence. 
But  an  asslfirnment  from  the  husband  directly  to 
the  wife  is  competent  evidence  to  prove  her  inter- 
est Hunter  V.  Strlder,  41  W.  Va.  821,  88  S.  £.  Rep. 
607. 

Uoehanged  by  Statute.— This  was  the  common-law 
rule  of  pleadiusr  in  case  of  joinder  of  husband  and 
wife,  and  has  in  no  wise  been  chauffed  by  statute 
except  to  enlarge  the  powers  of  the  wife.  Hunter 
V.  Strlder,  41  W.  Va.  821.  28  S.  E.  Rep.  607. 

8.  Thb  Plsa. 

Coverture  of  Plaintiff  as  a  Deftace.— In  an  action  by 
a  married  woman  for  the  loss  of  her  property  if  it 
does  not  appear  upon  the  face  of  the  declaration 
that  she  is  a  married  woman  the  Question  as  to  her 
riffht  to  maintain  the  action  can  only  be  raised  by  a 
plea  and  not  by  motion  to  exclude  or  reject  her  evi- 
dence.   Quarrier  v.  B.  ft  O.  R.  R.  Co.,  20  W.  Va.  484. 

4.  Pabties. 

a.  Wif6*8  Antenuptial  Choiei  in  Action.— All  choses 
in  action  accruing  to  the  wife  during  coverture, 
must  be  sued  on  Jointly  by  husband  and  wife.  May 
V.  Boisseau,  18  Leigh  512:  Harcum  v.  Hudnall,  14 
Gratt.  879. 

The  criterion  by  which  to  determine  whether  the 
wife  may  join  In  the  action  is  whether  the  right  of 
action  would  survive  to  her  upon  the  death  of  her 
husband  in  her  lifetime.  Harcum  v.  Hudnall,  14 
Gratt.  870. 

A  wife  cannot  sue  alone  for  damages  on  an  insur- 
ance policy,  her  husband  must  join  and  the  recov- 
ery will  belong  to  him,  by  virtue  of  his  marital 
rights.    Haxall  v.  Shlppen,  10  Leigh  686. 

b.  Wife*8  Pottnuptial  Ckotet  in  Action.— Aa  to  choses 
in  action  accruing  to  the  wife  durino  coverture, 
the  husband  may  either  sue  alone  or  join  his  wife. 
May  V.  Boisseau,  12  Leigh  612;  Harcum  v.  Hudnall.  14 
Gratt  879. 

When  a  bond  is  executed  to  the  feme  during  cov- 
erture, it  is  the  property  of  the  husband;  and  in  a 
court  of  law.  he  may  sue  alone  on  the  bond,  or  he 
may  join  the  wife.    Perkins  v.  Clements,  1  P.  ft  H.  141. 

Where  a  bond  is  executed  to  the  wife,  it  is  not 
error  for  the  husband  to  be  joined  as  coplaintiff. 
Hawver  v.  Selbert,  4  W.  Va.  686. 

e.  Promises  to  Husband  and  Wife  Jointly.— Where- 
ever  the  action  is  on  an  express  contract  with  hus- 
band and  wife,  the  wife,  may  be  joined,  unless  the 
consideration  averred  in  the  pleading,  or  shown  in 
proof  on  the  trial,  be  one  In  which  the  wife  cannot 
be  intended  to  have  an  interest;  and  in  every  such 
case,  if  the  interest  of  the  wife  be  not  disaffirmed 
by  the  husband  by  the  appropriation  of  the  cause 
of  action  to  his  sole  use.  the  wife  surviving  will  be 
entitled  to  it    May  v.  Boisseau,  12  Leigh  612. 

d.  Torts  aoainst  Wife. 

For  Injuries  to  Wife's  Person.— The  wife  may  join 
with  the  husband  where  she  is  the  meritorious 
cause  of  action,  and  where  the  right  of  action 
would  survive  to  her,  if  the  husband  died  before 
the  amount  of  damages  was  received.  City  of 
Wheeling  v.  Trowbridge,  5  W.  Va.  858. 

Thus,  a  wife  Is  properly  joined  where  the  dam- 
ages are  for  personal  Injuries  to  the  wife  herself. 
Wheeling  v.  Trowbridge,  5  W.  Va.  8S5S. 

No  Recovery  for  Special  Damage  to  Husband.— Where 
the  action  is  by  husband  and  wife  for  a  wrong  to 
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tlie  wife  there  can  be  no  recovery  for  wbat  is  spe- 
cial damage  to  the  husband.  City  of  Wheeling  y. 
Trowbridge,  5  W.  Va.  868. 

The  hasband  is  still  entitled  to  the  services  of  his 
wife,  the  wife  is  still  entitled  tosnpport  at  the  hands 
of  the  husband ;  hence  an  instruction  to  the  Jury  that 
they  should  take  into  consideration,  in  estimatinsr 
the  damages  for  a  tort  to  the  wife,  the  loss  of  time 
or  the  pecuniary  expense  incurred,  is  erroneous. 
These  are  properly  recoverable  by  the  husband  and 
do  not  constitute  any  part  of  the  separate  estate  of 
the  married  woman.  Richmond  Ry.,  etc  Co.  v. 
Bowles.  92  Va.  788,  24  S.  E.  Rep.  888. 

Unless  it  be  averred  in  the  declaration  and  shown 
in  the  proof  that  she  was  a  toU  trader.  Atlantic,  etc., 
R.  Co.  V.  Ironmonger.  05  Va.  625,  20  S.  E.  Rep.  819. 

Special  Damages  to  the  HosbuHl.— But  where  the 
husband  alone  is  entitled  to  the  damages,  and  in 
case  of  his  death  they  would  go  to  his  personal 
representative,  then  the  husband  should  sue  alone. 
City  of  Wheeling  v.  Trowbridge,  5  W.  Va.  853. 

So  where  the  husband  claims  special  damages  for 
the  loss  of  the  society,  comfort,  assistance,  etc  of 
his  wife,  the  wife  cannot  be  joined.  Wheeling  v. 
Trowbridge,  5  W.  Va.  858. 

e.  Concerning  Wffe^s  Realty. 

For  the  Title  to  the  Land.— Where  husband  and  wife 
sue,  in  right  of  the  wife,  for  the  title  to  a  tract  of 
land,  the  conveyance  should  be  decreed  to  be  made 
to  the  wife  only.  Argenbright  v.  Campbell,  8  H.  & 
M.  144. 

For  Injaries  to  Wlfe'«  Realty.— Where  the  fee-simple 
land  of  the  wife  Is  held  by  the  husband  in  right  of 
his  wife,  and  permanent  damages  be  done  to  the 
land,  as  by  the  cutting  down  of  timber  on  it,  suit 
may  be  brought  by  the  husband  and  wife  for  the 
damages  inflicted!  or,  if  he  choose,  the  husband  may 
bring  such  suit  alone.  Hutchinson  v.  Parkersburg, 
25  W.  Va.  280. 

The  husband  must  join  even  in  actions  relating  to 
the  wife's  real  property  and  the  recovery  belongs  to 
him.    Haxall  v.  Shippen,  10  Leigh  586. 

A  husband  who  has  the  legal  title  to  an  undivided 
moiety  of  a  tract  of  land,  and  a  life  interest  in  the 
other  moiety  in  right  of  his  wife,  can  bring  an  action 
for  damages  done  to  the  land  without  joining  his 
wife,  and  will  be  entitled  to  any  damages  so  recov- 
ered; in  any  case,  advantage  could  only  be  taken  of 
the  nonjoinder  of  the  wife,  by  plea  in  abatement. 
Hutchinson  v.  Parkersburg,  25  W.  Va.  226. 

Rents  and  Profits  of  Realty.— The  husband  can 
maintain  an  action  for  the  rents  and  profits  of 
realty,  held  In  actual  possession  by  a  coparcener 
with  his  wife,  without  joining  his  wife.  Dold  v. 
Geiger,  2  Oratt  08. 

/.  Concemino  IMfe'e  Personal  Chattele.— The  husband 
may  bring  an  action  alone  for  the  recovery  of  his 
wife's  personal  property  taken  during  coverture. 
Hutchinson  V.  Parkersburg,  25  W.  Va.  226. 

The  wife  need  not  be  joined  with  her  husband  in 
an  action  of  trover  for  a  slave  belonging  to  her. 
Lowry  v.  Mount  joy,  6  Call  65. 

0.  Concemino  Wife's  Separate  Properiy. 

1.  In  Wbst  Virginia.— By  ch.  66;  I  12,  W.  Va.  Code 
1868,  a  married  woman  may  sue  without  joining  her 
husband,  where  the  action  concerns  her  separate 
estate.    Raderv.  Neal,  18  W.  Va.  878. 

The  statutes  of  W.  Va.,  ch.  66  of  Code,  authorize 
a  married  woman,  though  living  with  her  husband, 
to  maintain  an  action  at  law  for  the  recovery  of  the 
possession  of  her  separate  real  property  without 
uniting  her  husband  in   the  action.    Mathews  v. 


Greer,  21 W.  Va.  604:  McKenzie  v.  Railroad  Co..  27  W. 
Va.  806. 

interpleader.— By  virtue  of  1 8,  ch.  06,  W.  Va.  Code 
1801,  and  1 18  of  same  chapter,  a  married  woman, 
where  the  action  concerns  her  separate  estate,  may 
avail  herself  of  the  summary  statutory  remedy  of 
interpleader,  and  is  not  obliged  to  have  recourse  to 
the  tedious  alternative  of  a  chancery  suit.  Miller 
V.  Peck,  18  W.  Va.  75;  Robinson  v.  Neill.  S4  W.  Va. 
128. 11  S.  E.  Rep.  000. 

Where  Wife  Has  Merely  BqaitaMe  Title. -But  the 

husband,  by  a  conveyance  from  himself  to  hia  wife, 
has  the  bare  legal  title  and  the  wife,  having  the 
possession  and  the  entire  beneficial  interest  in  the 
property  may  maintain  an  action  for  damages  of  a 
permanent  nature  done  to*  her  property,  without 
joining  her  husband,  the  trustee.  The  mere  posses- 
sion being  sufficient  to  enable  her  to  maintain  an 
action  alone  for  a  mere  nuisance  or  disturbance  of 
her  possession.  McKenaie  v.  Railroad  Co.,  27  W.  Va. 
806.  In  such  case  the  husband  has  the  bare  legal 
title,  while  the  wife  has  the  whole  beneficial  IntereKt. 
hence  the  wife  may  bring  an  action  of  detinue 
either  in  her  own  name  or  may  join  her  husband 
for  conformity.  Robinson  v.  Woodford,  87  W.  Va. 
877,  16  S.  E.  Rep.  608. 

The  latter  branch  of  the  above  proposition  was 
merely  a  dictum  and  two  judges  dissented,  and  In 
Hunter  v.  Strlder,  41 W.  Va.  821, 28  S.  E.  Rep.  507,  the 
court  held  that  the  wife  must  join  her  husband 
where  she  has  merely  the  equitable  title  and  her 
husband  holds  the  legal  title.  In  such  case,  if  tlie 
husband  die,  the  action  will  survive  to  the  wife. 

But  in  CUy  V.  aty  of  St  Albans,  48  W.  Va.  580,  27 
S.  E.  Rep.  868,  the  dictum  in  Robinson  v.  Woodford. 
eupra^  was  approved  and  the  law  laid  down  as 
follows:  '*A  wife,  or  she  and  her  husband,  may 
maintain  trespass  for  damages  to  both  the  posses- 
sion and  the  inheritance,  where  there  is  a  convey- 
ance of  the  land  to  a  trustee  to  permit  her  to  have 
possession  and  use  of  land,  though  she  is  rested  with 
only  the  equitable  title.'* 

A  conveyance  from  husband  to  wife  is  admissible 
evidence  to  prove  the  title  of  the  wife  in  an  action 
at  law  by  her.  McKenzie  v.  Ohio,  etc.,  R.  Co..  27  W. 
Va.  806  ;  Hunter  v.  Strider,  41 W.  Va.  821, 28  S.  £.  Rep. 
507. 

May  Still  Join  Her  Husband.— Our  statute  (section 
12,  ch.  66,  Code),  providing  that  a  married  woman 
may  sue  and  be  sued,  without  joining  her  husband, 
where  the  action  concerns  her  separate  property, 
was  Intended  to  remove  the  wife's  disability  to  sue 
alone,  and  not  impose  any  disability  on  her  common- 
law  rights  or  remedies.  It  is  not  error  for  the  wife 
to  join  her  husband  with  herself  as  plaintiff  In  an 
action  concerning  her  separate  property,  although 
she  may  in  such  action  sue  alone.  Fox  v.  Manufac- 
turers' Fire  Ins.  Co.,  81  W.  Va.  374,  6  S.  E.  Rep.  020 : 
Hunter  v.  Strider.  41  W.  Va.  821,  28  S.  E.  Rep.  667  : 
Robinson  v.  Woodford,  87  W.  Va.  877, 16  S.  E.  Rep.  008  ; 
Clay  V.  City  of  St.  Albans,  48  W.  Va.  580,  27  S.  E.  Rep. 
868. 

If  there  is  any  conflict  between  the  interests  of 
husband  and  wife,  then  it  is  necessary  for  her  to  sue 
alone  in  order  to  protect  her  interests,  and  in  other 
cases  it  may  be  advisable  for  her  to  sue  alone,  as 
she  has  the  undoubted  power  to  do  in  all  the  three 
classes  of  cases  mentioned  in  the  statute  :(l)  where 
the  action  concerns  her  separate  property :  (2)  where 
the  action  is  between  herself  and  her  husband:  (8) 
where  she  is  living  separate  and  apart  from  her  hns- 
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band.  Fox  v.  Insurance  Co.,  81  W.  Va.  374,  6  S.  £. 
Bep.  999. 

But  whether  she  will  do  so  or  not  is  a  matter  for 
ber  own  election,  and  one  of  wbicb  the  defendant 
cannot  complain,  since  a  suit  by  ber  and  her  hus- 
band would  be  as  much  a  bar  or  estoppel  acrainst 
another  suit  for  the  same  cause  of  action  as  would 
a  suit  by  herself  alone.  Fox  v.  Manufacturers'  Fire 
Ins.  Co..  31  W.  Va.  874,  6  S.  £.  Rep.  929 :  McKenzie  y. 
Bailroad  Co..  27  W.  Va.  306. 

2.  In  ViBcnriA. 

Act  of  Airail  4.  i877.~By  the  Married  Woman's 
Act,  April  4, 1877,  a  married  woman  is  required  to 
join  her  husband  with  her  in  any  action  for  the  re- 
covery of  any  chose  in  action  to  which  she  is  entitled. 
«.  (7.,  a  policy  of  Insurance.  Hayes  ▼.  Va.  Mut  Prot 
Ass'n.  78  Va.  226  ;  Farley  ▼.  Tillar,  81  Va.  276. 

Tbe  amendment  to  that  act,  March  14. 1878,  made 
no  cbanff e  in  the  foreffoinsr  respects.  Hayes  v.  Va. 
Mnt  Prot.  Ass'n,  76  Va.  285. 

Even  where  the  suit  is  instituted  by  the  wife  for 
the  protection  of  her  separate  property  against 
creditors  of  her  husband,  the  husband  must  be 
joined,  under  Acts  1876-7.  p.  888.  Burson  v.  Andes.  83 
Va.  446,  8  S.  E.  Rep.  249. 

Husbflad  a  Merely  Pormal  Party.— Where  a  married 
woman  is  suiuff  on  a  bond  which  is  part  of  her  sepa- 
rate estate,  since  it  is  only  necessary  to  join  the 
husband  for  conformity  to  the  statute,  it  is  no 
ground  of  demurrer  to  insert  an  allesration  to  that 
effect  in  the  declaration.  Tate  y.  Perkins,  86  Va.  169, 
7S.  E.  Bep.  828. 

Where  the  wife  sues  a  partnership  touching-  her 
separate,  statutory  estate  and  merely  joins  her  hus- 
band for  the  sake  of  conformity  to  the  statute,  it  is 
no  ground  for  a  demurrer  that  the  husband  is  a 
member  of  the  partnership,  and  a  confession  of 
judgment  by  the  firm  is  yalid,  since  the  suit  is  the 
snitof  the  wife  and  the  husband  is  a  mere  formal 
party.  Alexander  y.  Alexander,  85  Va.  888,  7  S.  E. 
Bep.  886. 

Judgmout  Should  Be  agaliMt  Wife  Alone.— Where 
the  husband  is  joined  as  plaintiff  merely  because  the 
statute  requires  the  remedy— the  vnif€i*%  remedy- 
to  be  prosecuted  in  that  way,  and  he  has  no  legal 
interest  in  the  subject,  he  is  not  liable  for  costs, 
but  the  judgment  should  be  against  the  wife  only. 
Hayes  y.  Va.  Mut  Prot  Ass'n.  76  Va.225;  Nicholas  y. 
Austin.  82  Va.  817,  1 S.  E.  Bep.  182. 

Under  Code  iSSj.-Under  1 2284,  Va.  Code  1887.  gly- 
ingthe  wife  all  the  damages  recovered  for  a  wrong 
to  her.  and  %  2288.  proyiding  that  she  may  sue,  as 
to  her  separate  estate,  as  if  she  were  unmarried, 
the  husband  is  not  a  proper  party  to  an  action  for 
such  damages,  and  before  the  statute  allowing 
abatement  of  the  suit  as  to  parties  improperly 
joined.  Acu  1898-4,  p.  489,  it  was  a  fatal  defect  Nor- 
folk, etc..  B.  Co.  y.  Dougherty.  92  Va.  872,  23  S.  E. 
Bep.  777. 

Sving  by  Next  Friend.— While  it  is  irregular  for  a 
married  woman  oyer  twenty-one  years  of  age  to  sue 
by  her  next  friend,  it  is  not  ground  for  arresting  the 
judgment  or  setting  aside  the  yerdict  but  the 
court  should  enter  an  order  discharging  the  next 
friend  and  directing  the  suit  to  proceed  in  the  name 
of  the  married  woman  alone.  Bichmond  By.,  etc., 
Co.  y.  Bowles,  92  Va.  788,  24  S.  E.  Bep.  388. 

A.  In  jE^Qtii^y.— Independent  of  statute  the  husband 
must  join  his  wife  in  a  suit  in  equity  touching  the 
wife's  real  estate,  where  it  is  not  her  equitable  sep- 
arate estate  and  his  interests  are  not  adyerse  to  hers. 
Wyatt  y.  Simpson.  8  W.  Va.  894. 


Concerning  Wife's  BqulUMe   Separate   Bstate.— A 

suit  by  a  feme  coyert  to  recoyer  a  part  of  her  equi- 
table separate  estate  should  be  brought  by  the  feme 
coyert  as  sole  plaintiff,  by  her  next  friend  and  the 
husband  should  be  made  a  party  defendant  so  that 
he  may.  if  he  so  desires,  contest  that  it  is  her  sepa- 
rate estate,  although  he  is  sometimes,  in  such  cases, 
made  a  coplaintiff.  Alexander  y.  Alexander,  85  Va. 
858,  7  S.  £.  Bep.  885. 

Effect  of  Desertion  by  Husband.— A  suit  for  alimony 
being  brought  by  a  wife  against  her  husband,  who 
has  deserted  her  and  left  the  commonwealth,  and  a 
sum  of  money  being  obtained  for  her  by  her  attor- 
ney at  law  by  a  compromise  of  that  suit  held  that 
on  a  bill  in  equity,  in  the  name  of  the  feme  by  her 
next  friend,  against  the  attorney  for  the  money  so 
obtained  by  him,  a  decree  may  be  rendered  for 
the  same,  although  the  husband  be  no  party  to  the 
suit    Spencer  y.  Ford,  1  Bob.  648. 

Liability  for  Costs.— In  a  suit  brought  in  the  name 
of  a  feme  by  her  next  friend,  a  decree  in  her  f ayor 
being  reyersed,  and  the  bill  ordered  to  be  dismissed 
as  to  the  appellant  he  will  recoyer  his  costs,  both  in 
the  appellate  court  and  the  court  below,  as  well  as 
against  the  next  friend  as  against  the  feme.  Spen- 
cer y.  Ford,  1  Bob.  648. 

5.  Effsct  or  Dbath. 

a.  DmHi  of  HMband.—ln.  a  suit  by  husband  and 
wife,  for  the  recoyery  of  personal  property,  in  her 
right  if  the  husband  dies,  the  right  suryives  to  her; 
and  on  her  death,  the  suit  should  not  be  reylyed  In 
the  name  of  his  administrator.  Vaughan  y.  Wilson. 
4  H.  &  M.  452. 

The  action  on  an  acknowledgment  in  the  following 
words:  "Borrowed  of  Mrs.  £.  H.  B.  $TBO,"  the  said 
Mrs.  E.  H.  B.  being  a  feme  coyert  suryiyes  to  the 
wife  on  the  death  of  her  husband,  and  no  debt  due 
from  the  husband  can  be  set  off  against  it  Such 
an  acknowledgment  imports  pHma  faeU  that  the 
money  was  the  wife's  and  not  the  husband's,  and 
there  being  no  opposing  testimony  the  presumption 
becomes  conclusiyc.    May  y.  Boisseau,  12  Leigh  612. 

Criterion.— The  criterion  by  which  the  question 
whether  the  action  suryiyed  to  the  wife  is  to  be 
resolyed,  is  furnished  by  ascertaining,  whether,  in 
the  particular  case,  had  the  husband  sued  in  his 
lifetime,  he  might  haye  sued  in  the  joint  names  of 
himself  and  his  wife.  If  the  claim  be  such,  that  the 
husband  must  or  might  haye  joined  his  wife  in  the 
action  for  it  then,  if  it  remain  at  his  death  ouu 
standing  and  unappropriated  by  him,  the  action 
suryiyes  to,  and  may  be  brought  by  the  wife.  May 
y.  Boisseau,  18  Leigh  512. 

b.  Death  of  Wife.—K  suit  brought  by  husband  and 
wife,  to  recoyer  a  demand  in  right  of  the  wife, 
abates  by  her  death.    Archer  y.  Colly,  4  H.  &  M.  410. 

6.  SAyiNG  m  FAyoB  of  Mabbied  Woman. 
OeneraUy.—A  married  woman  will  not  be  barred  of 

remedy  either  by  the  statute  of  limitations,  lapse  of 
time,  alleged  acquiescence,  or  imputed  laches.  Va. 
Code  1887,  S  2917;  Justis  y.  English.  80  Qratt  665; 
Iryine  y.  Oreeyer,  82  Qratt  411. 

The  rights  of  a  married  woman  in  equity  will  not 
be  lost  by  the  lapse  of  time,  where  she  is  under  the 
disability  of  coverture  during  the  whole  period. 
Waller  y.  Armistead,  2  Leigh  11. 

The  claim  of  a  wife  against  her  husband  is  not 
barred  by  the  statute  of  limitations  during  cover- 
ture, if  at  all,  until  twenty  years  from  the  original 
inception  or  written  renewal  thereof,  in  spite  of 
inadvertent  admissions  to  the  contrary  in  Bank  y. 
Atkinson,  82  W.  Va.  208,  9  S.  E.  Bep.  175.  and  Miller  y. 
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Oox,  88  W.  Va.  747,  18  S.  E.  Bep.  000,  where  the  wives 
held  no  note  or  other  evidence  of  debt  affainst  their 
husbands,  and  attempted,  after  a  loner  lapse  of  time, 
to  set  up  debts  against  their  husbands  after  they 
had  become  insolvent  Riffhter  v.  Riley,  42  W.  Va. 
633.  26  S.  E.  Rep.  WT. 

Advene  PossesAloa.— There  can  be  no  adversary 
possession  against  a  married  woman  during  cover- 
ture. No  conveyance  or  partition  of  laud  will  be 
presumed  asralnst  a  married  woman.  Buford  v. 
North  Roanoke  Land  &  Imp.  Go.,  00  Va.  418,  18  S.  E. 
Rep.  914. 

In  Merritt  v.  Hughes,  86  W.  Va.  886, 15  S.  E.  Rep.  66, 
it  was  held  that,  by  the  statute,  ch.  104,  1 4.  W.  Va. 
Code  1801,  placing  an  extreme  limitation  on  the 
bring-incr  of  an  action  twenty  years  from  the 
accrual  of  the  action  even  in  cases  of  persons 
under  disability,  since  such  a  statute  is  to  be  con- 
strued favorably  to  persons  under  disability,  a 
married  woman  and  her  husband  may  brlnsr  her 
action  at  any  time  during  coverture,  even  after  the 
expiration  of  the  general  period  of  bar,  provided 
the  extreme  limit  of  twenty  years  has  not  passed. 
Otherwise  if  her  coverture  continued  for  more  than 
twenty  years,  she  would  be  barred  by  the  lapse  of 
ten  years.  This  does  not  mean  that  if,  after  ten 
years  of  possession  by  the  srantee,  the  coverture 
ceases,  there  must  not  be  suit  within  five  years  after 
its  cessation  under  1 8.  of  ch.  104,  supra. 

But  in  Caperton  v.  Qreffory,  11  Qratt  606,  it  was 
held,  that,  where  the  ri^rht  of  action  accrues  to 
a  married  woman  durinsr  coverture,  after  the  reg- 
ular period  of  the  statute  has  run  against  husband 
and  wife  Jointly  and  the  coverture  still  continues, 
the  husband  and  wife  cannot  sue  between  the  expi- 
ration of  the  period  of  limitation  and  the  termina- 
tion of  the  coverture,  but  that  on  the  termination 
of  the  coverture,  the  saving  in  favor  of  a  married 
woman,  operates  to  revive  her  riffht  of  action. 

Recordation  of  Writliiffs.— The  savin?  in  favor  of 
married  women  of  three  months  after  disability 
removed  for  the  recordation  of  the  writinsr  when 
incumbered  property  has  been  removed,  in  1 7,  ch. 
74,  W.  Va.  Code,  does  not  apply  where  a  married 
woman  is  the  grantor  not  the  beneficiary,  nor  does  it 
apply  where  the  property  is  her  separate  estate. 
Osbom  V.  Qlasscock.  80  W.  Va.  740,  20  S.  E.  Rep.  703. 

As  to  Separate  Estate.— A  married  woman,  as  to 
her  separate  estate,  is  not  under  any  such  disability 
as  to  extend  the  time  in  which  she  may  redeem  such 
separate  real  estate  when  it  has  been  sold  for  delin- 
Quent  taxes.    Williamson  v.  Russell,  18  W.  Va.  612. 

The  statute  of  limitations  begins  to  run  airalnst 
the  wife  from  the  time  she  knows  of  the  collection 
by  her  husband  of  claims  due  her,  which  constitute 
her  separate  estate.  Riffsran  v.  Rlffffan,  08  Va.  78,  24 
S.  E.  Rep.  020. 

Ignorance  of  Her  Rights  —Ignorance  of  her  rights 
under  the  Married  Woman's  Law  is  no  excuse  for 
failure  to  assert  her  claim  to  her  separate  property. 
Throckmorton  v.  Throckmorton,  01  Va.  42,  22  S.  E. 
Rep.  162. 

C.  SUITS  AGAINST  HUSBAND  AND  WIFE. 

1.  Pabtixs. 

Concerning  Wife's  Separate  Estate.— By  ch.  66. 1 12. 
W.  Va.  Code  1868,  a  married  woman  may  be  sued 
without  Joining  her  husband,  where  the  action  con- 
cerns her  separate  property.  Rader  v.  Neal,  18  W. 
Va.  878. 

Wife  Must  Be  Joined  Wliere  Action  Concerns  Her 
Separate  Realty.— A  wife,  living  with  her  husband  on 
land,  and  claiming  the  land  as  her  separate  estate 


under  a  right  derived  from  a  person  other  thau  her 
husband,  prior  to  commencement  of  the  action* 
cannot  be  turned  out  of  possession  by  a  writ  of 
possession,  In  an  action  of  ejectment  against  her 
husband,  to  which  she  was  not  a  party.  In  such 
case  she  is,  as  to  her  claim,  a  person  distinct  from 
her  husband,  and  must  be  made  a  party  to  the  ac> 
tion,  like  any  other  person,  in  order  to  bind  her  by 
the  Judgment.  Bushong  v.  Rector,  32  W.  Va.  311.  9 
S.  £.  Rep.  23&. 

In  such  a  case  equity  has  Jurisdiction  by  injunc- 
tion to  restrain  the  execution  of  the  writ  of  posses- 
sion as  to  her.  The  parties  will  be  left  without 
prejudice  from  the  decree,  to  test  their  titles  at  law. 
Bushong  V.  Rector,  82  W.  Va.  811.  OS.  E.  Rep.  82S. 

A  Judgment  In  ejectment  is  not  conclusive  against 
a  husband,  but  he  may  enjoin  it  in  equity,  where 
he  holds  the  land  In  right  of  his  wife,  and  the  wife 
has  an  equitable  defence  which  he  could  not  set  ap 
at  law.    Sperry  v.  Gibson,  8  W.  Va.  622. 

Where  the  interest  of  a  husband  is  conveyed  to 
certain  persons  by  commissioners  in  a  chancery 
suit,  and  they  lease  the  premises  to  the  husband, 
and,  on  his  holding  over  the  premises,  recover  Jndg-- 
ment  and  execution  against  him  in  unlawful 
detainer,  but  in  the  meanwhile  his  wife  enteiv  on 
the  premises,  claiming  the  greater  part  of  them, 
as  her  separate  estate,  if  they  bring  unlawful  entry. 
etc.,  against  her,  ber  title  will  properly  be  brought 
in  question  and  a  Justice  of  the  peace  will  not  have 
Jurisdiction,  she  not  having  been  a  party  to  the 
chancery  suit  or  the  lease  to  her  husband  or  the 
Judgment  against  him  in  unlawful  detainer  and  not 
being  concluted  thereby.  Hughes  v.  Mount.  23  W. 
Va.  180. 

Contracts  In  Name  of  Husband.— A  husband,  trustee 
for  his  wife,  contracts  for  the  purchase  of  land  for 
her  :  but  the  contract  is  in  his  own  name.  He  is 
put  in  possession,  but  he  fails  to  comply  with  the 
terms  of  the  contract  In  a  proceeding  by  unlawful 
detainer  by  the  vendor  to  recover  possession,  the 
wife  is  not  a  necessary  nor  proper  party  in  the  ac- 
tion.   Williamson  v.  Paxton,  18  OratL  475b 

2.  Plea. 

Coverture  as  a  Defence.— The  contract  of  a  married 
woman  at  common  law  was  absolutely  void,  and  no 
action  upon  such  contract  would  lie  against  her. 
It  follows,  then,  that  a  plea  that  the  contract  was 
made  by  the  defendant  while  she  was  under  cover- 
ture must  be  pleaded  in  bar  of  the  action,  because,  if 
true,  it  destroys  all  right  of  action  at  law  npon  the 
contract ;  but  if  she  entered  into  the  contract  while 
sole,  and  subsequently  married,  she  must  plead  this 
in  abatement  and  not  in  bar,  because  her  defence 
does  not  deny  any  liability,  but  she  simply  objects 
that  her  husband  should  be  made  a  Joint  defendant 
with  her.  Stockton  v.  Farley,  10  W.  Va.  171;  Carey 
V.  Burruss,  20  W.  Va.  871, 48  Am.  Rep.  700  ;  McChesney 
V.  Brown,  25  Gratt  888 ;  Lee  v.  Bk.  of  U.  S.,  0  Leigh 
200 ;  Pickens  v.  Kniseley,  86  W.  Va.  704. 16  S.  E.  Bep. 
007;  Peck  v.  Marling,  22  W.  Va.  706;  Crockett  ▼. 
Doriot  85  Va.  240, 8  S.  E.  Rep.  128 ;  Brulf  v.  Thompson. 
81  W.  Va.  16.  6  S.  E.  Rep.  362 ;  Wynn  v.  Louthan,  86 
Va.  046. 11  S.  E.  Rep.  878. 

8.  JuDOMEMTs.— All  Judgments  rendered  by 
courts  of  common  law  or  by  Justices  of  the  peace 
against  a  married  woman  on  contracts,  express  or 
implied,  made  durlngcoverture  are  null  and  void  as 
against  her  and  create  no  liens  on  her  land.  T^ven- 
ner  v.  Barrett,  21  W.  Va.  656. 

Whether  such  contract  be  in  her  own  name  or  in 
the  name  of  a  company,  under  which  she  does  busi- 
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ness,  an  ezecntion  or  saffgesUon  sued  out  upon 
such  jndflTxnent  Is  Invalid  and  Inefiectnal  for  any 
purpose.  White  v.  Foote  Lumber  &  Manfg.  Ck>.,  S9 
W.  Va.  385,  1  S.  E.  Rep.  578. 

Jsdsmeat  affalnst  Wife  Uvioff  with  Her  HnslNiml 
Void.— Wbere  a  Judgment  In  an  action  of  ejectment 
is  obtained  asrainst  a  married  woman  and  her  hus- 
band for  costs,  such  judgment  cannot  be  enforced 
by  suit  in  equity  against  the  separate  estate  of  the 
wife,  where  she  is  living  with  her  husband,  since 
in  such  case  the  judgment  against  her  is  Yoid. 
Braknon.  p..  dissenting.  Thorn  v.  Sprouse,  S9  W. 
Va.  706, 20  S.  £.  Rep.  07«. 

Under  Mcrried  WoniMi's  Act  In  Vlrfflnla.— At  trial 
of  unlawful  detainer  against  a  married  woman, 
under  the  Married  Woman's  Act,  April  4,  1877,  her 
husband  beinsr  joined,  it  is  not  error  for  the  court 
to  instruct  the  jury  that  no  verdict  or  judgment  can 
be  rendered  against  him  in  the  action ;  nor  that,  if 
they  believe  from  the  evidence  that  she,  as  such 
sole  trader,  had  rented  and  taken  possession  of 
the  property,  and  unlawfully  withholds  it  from  the 
plain  tiff,  they  shall  flod  for  plaintiff:  but  that  the 
burden  is  on  plaintiff  to  prove  these  facts.  Nor 
is  it  error  to  reject  an  instruction  that,  under  said 
act,  every  contract  of  a  married  woman  is  invalid, 
unless  Joined  in  by  her  husband.  Farley  v.  TiUar, 
81  Va.  27& 

Joint  Torts  by  Husband  and  WMe.— A  joint  action 
of  trespass,  assault  and  battery,  lies  against  hus- 
band and  wife  for  an  assault  committed  conjointly 
by  both.    Roadcap  v.  Sipe,  6  Oratt  213. 

The  conrt  distlnsruished  the  action  of  assault  and 
battery  from  that  of  slander  on  the  ground  that 
there  could  not  be  a  Joint  utterance  of  a  slander, 
hence  there  could  be  no  Joint  action  asrainst  husband 
and  wife,  but  an  assault  and  battery  can  be  com- 
mitted Jointly,  and  husband  and  wife  may  be  sued 
Mntlv.    Roadcap  v.  Sipe.  6  Qratt  218. 

In  a  Joint  action  of  assault  and  battery  against 
husband  and  wife  for  a  Joint  assault,  there  may  be 
a  verdict  and  Judgment  against  the  one,  and  in 
favor  of  the  other.    Roadcap  v.  Sipe,  6  OratL  218. 

Hnsbond  Defending  for  Wife.— Where  the  husband 
is  already  necessarily  a  party  and  he  makes 
defence  for  the  wife,  and  there  are  no  special  cir- 
cumstances requiring  that  the  wife  should  defend 
separately,  it  is  not  necessary  for  the  court  to 
appoint  a  next  friend  to  defend  the  suit  for  her. 
Coles  V.  Hurt,  75  Va.  880. 

Where  the  wife  has  been  properly  summoned  and 
is  before  the  court  in  her  husband's  name,  and  no 
objection  is  made  in  the  court  below,  but  an 
answer  filed  for  all  the  defendants,  the  husband 
will  not  be  allowed  to  say  in  the  court  of  appeals 
that  it  was  bis  answer  and  not  that  of  his  wife  that 
was  filed.  Berry  v.  Wiedman,  40  W.  Va.  86,  20  S.  E. 
Rep.  817. 

4.  EnracT  ofDbcbbs  against  a  Makbisd  Womah. 
—A  married  woman,  when  she  is  a  party  to  a  suit  is 
as  much  bound  by  the  decree  as  any  other  party. 
McCullouirh  V.  Dashiell,  86  Va.  87,  6  S.  E.  Rep.  6ta 

Where  the  husband  files  a  bill  and  the  court  or- 
ders him  to  file  an  amended  bill  making  his  wife  a 
party,  and  in  the  amended  bill  she  is  joined  as  a 
party  plaintiff  by  her  next  friend,  and  the  court 
orders  her  to  be  made  a  coplaintiff  with  her  hus- 
band and  'the  name  of  the  next  friend  be  stricken 
out,  and  she  does  not  appeal  from  this  decision,  but 
the  defendant  appeals  from  the  final  decree  and  the 
decree  is  re-versed,  she  is  bound  aad  the  matter  is 
ret  adjwUcata.  she  cannot  afterwards  file  a  bill  by  her 


next  friend  to  set  aside  the  decree  on  the  same 
grounds  set  up  in  the  former  bill.  McCuUoug'h  v. 
Dashiell,  86  Va.  87,  6  S.  E.  Rep.  610. 

D.  COMPETENCY  AS  WITNESSES. 

1.  When  iNCOMPBTBirr. 

incompetent  to  Testify  for  or  sffsinst  Each  Other.— 
Where  husband  or  wife  is  directly  interested  in  the 
result  of  a  suit  the  other  is  incompetent  to  testify 
therein.  Burton  v.  Mill.  78  Va.  468;  Statham  v. 
Pertusou,  25  Gratt  28;  McDevitt  v.  Frantz,  85Va- 
740,  8  S.  E.  Rep.  642:  Witz  v.  Osburn,  88  A' a.  227. 
2  S.  E.  Rep.  88:  Perry  v.  Ruby,  81  Va.  817:  Duff- 
ffer  V.  Duffgrer,  84  Va.  180,  4  S.  E.  Rep.  171;  De- 
Farffes  v.  Ryland,  87  Va.  404,  12  S.  E.  Rep.  805; 
Warwick  v.  Warwick,  81  Gratt.  70;  Radford  v. 
Fowlkes.  85  Va.  820,  8  S.  E.  Rep.  817;  Lindsay  v.  Mc- 
Cormick,  82  Va.  479,  5  S.  E.  Rep.  584:  Murphy  v.  Car- 
ter, 23  Gratt.  477,  486:  Nicholas  v.  Austin,  82  Va.  817; 
Crabtree  v.  Dunn,  86  Va.  068,  li  S.  E.  Rep.  1058:  Keag'y 
V.  Trout,  85  Va.  890,  7  S.  E.  Rep.  829;  Wheeling  v. 
Trowbridge,  5  W.  Va.  858;  Sitliuirtons  v.  Brown,  7 
Leiffh  271:  Bowman  v.  Reinhart,  80  Va.  485,  16  S.  E. 
Rep.  270:  Thornton  v.  Gaar,  87  Va.  315,  12  S.  E.  Rep. 
753;  Johnson  V.  Fry.  88  Va.  605,  12  S.  E.  Rep.  973: 
Hoffe  V.  Turner,  96  Va.  684, 82  S.  E.  Rep.  291.  Nor  is 
this  incapacity  removed  by  ch.  172,  Code  Va.  1878. 
Radford  v.  Fowlkes,  85  Va.  820.  8  S.  £.  Rep.  817; 
Thornton  v.  Gaar,  87  Va.  816, 12  S.  E.  Rep.  753;  Scott 
V.  Rowland,  82  Va.  484,  4  S.  E.  Rep.  805.  Or  by  the 
Code  W.  Va.  1868,  ch.  180,  except  as  to  suits  between 
husband  and  wife.  Hill  v.  Proctor.  10  W.  Va  59,  88; 
Lawrence  v.  DuBois,  16  W.  Va.  448,  457;  Zane  v.  Fink, 
18  W.  Va.  698,  741:  Rose  v.  Brown,  11  W.  Va.  122,  138: 
Watkins  v.  Wortman,  19  W.  Va  78. 

This  applies  to  suits  by  a  creditor  to  Impeach  a 
postnuptial  conveyance  from  husband  to  wife  on 
account  of  fraud.  Hosre  v.  Turner,  96  Va.  684,  82  S. 
E.  Rep.  291,  and  cases  cited. 

The  admissions  of  a  feme  covert  are  not  sufficient 
to  establish  an  account  against  her  husband,  though 
it  be  for  articles  furnished  her  before  the  marriage. 
Sheppard  v.  Starke,  8  Munf.  29. 

Where  land  is  conveyed  to  husband  and  wife  and 
the  survivor  of  them,  neither  is  competent  to  testify 
in  a  suit  touchinsr  the  validity  of  the  deed.  Scott  v. 
Rowland,  82  Va.  484,  4  S.  £.  Rep.  605. 

Husband  and  Wife  Joint  Makers  of  a  Note.— Where 
husband  and  wife  are  Joint  makers  of  a  note,  neither 
is  a  competent  witness,  notwithstandingr  no  relief  is 
prayed  for  in  the  bill,  as  against  the  husband.  Jones 
V.  Degffe,  84  Va.  685,  5  S.  E.  Rep.  709. 

Tort  to  the  Wife's  Person.— A  husband  is  so  inter. 
ested  in  a  suit  brought  Jointly  by  himself  and  wife 
for  a  tort  to  the  person  of  the  wife,  even  under  the 
"Married  Woman's  Act"  of  April  4.  1877,  that  the 
wife  is  incompetent  to  testify.  Norf.,  etc.,  R  Co.  v. 
Prlndle.  82  Va.  122. 

Wife's  Separate  Bstate.-A  husband  cannot  be  a 
witness  for  or  ag'ainst  his  wife,  in  a  question  touch- 
insr even  her  separate  estate  in  which  he  has  no 
interest  Murphy  v.  Carter,  28  Gratt.  477  ;  William 
&  Mary  College  v.  Powell,  12  Gratt  872. 

Need  Not  Be  a  Party  to  the  Record.— Where  the  hus- 
band or  wife  is  not  a  party  to  the  record,  but  yet 
has  an  interest  directly  Involved  in  the  suit  and  is 
thereby  Incompetent  to  testify,  the  other  is  also  in- 
competent Murphy  v.  Carter,  23  Gratt  477 ;  Hill  v. 
Proctor,  10  W.  Va  69,  82 ;  Zane  v.  Fink.  18  W.  Va. 
693,  741  :  Hoffe  v.  Turner,  96  Va.  624.  32  S.  E.  Rep.  291. 

As  Subscribing  Witness  to  a  Deed.— A  husband  is 
not  a  competent  subscribing  witness  to  a  deed  exe- 
cuted during  the  marriage,  by  which  real  estate  is 
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conveyed  to  his  wife,  either  for  the  purpose  of  prov- 
ing  the  due  execution  of  the  deed  when  called  In 
Question,  or  for  the  purpose  of  having  it  admitted 
to  record.    Johnston  v.  Slater,  11  Qratt.  821. 

Effect  of  Dtssoltttion  of  Marriage.— Nor  is  it  mate- 
rial that  the  relation  of  husband  and  wife  no  longer 
exists,  when  the  party  is  offered  as  a  witness,  for 
the  Incompetency  still  remains,  though  the  mar- 
riage has  been  dissolved  by  death  or  a  divorce  a 
vinculo.  William  &  Mary  CoUesre  v.  Powell,  12  Gratt. 
S72  ;  Marks  v.  Spencer,  81  Va.  751 ;  Smith  v.  Brad- 
ford, 76  Va.  758. 

Other  Party  Also  lacompetenL— In  a  controversy 
between  an  unmarried  woman  on  the  one  part,  and 
husbands  and  wives  on  the  other,  in  relation  to  a 
transaction  between  them,  in  which  all  are  inter- 
ested, as  the  husbands  and  wives  are  incompetent, 
*  from  their  relation  to  each  other,  to  testify  in  their 
own  behalf  in  the  case,  the  unmarried  woman  is  not 
a  competent  witness  in  her  own  behalf.  Statham 
V.  FergxLSon.  25  Gratt  28.  See  also,  Lindsay  v.  Mc- 
Cormick,  82  Va.  479,  5  S.  £.  Rep.  684 ;  Jones  v.  Degge, 
84  Va.  685,  5  S.  £.  Rep.  790  ;  Smith  v.  Bradford,  76  Va. 
758  ;  Johnson  v.  Fry,  88  Va.  695,  12  S.  E.  Rep.  973. 

Communlcatloiis  between  HnslMndaiid  Wife.— Com- 
munications between  husband  and  wife  are  privl- 
lesred,  and  neither  can  be  made  to  testify  as  to  them. 
This  rule  is  Independent  of  any  consideration  of 
interest  or  identity,  and  is  upheld  on  the  srround  of 
public  policy.  The  fact  that  they  were  livinsr  apart 
from  each  other,  at  the  time  when  the  communica- 
tions were  made,  though  not  divorced.  Is  ImmateriaL 
Murphy  v.  Com.,  23  Gratt  960 ;  White  v.  Perry,  14 
W.  Va.  66. 

In  a  suit  by  persons  held  in  slavery  asrainst  their 
master  to  recover  their  freedom,  where  he  claims 
the  plaintiffs  as  slaves  by  purchase  of  them  from  a 
deceased  party,  the  widow  of  such  deceased  party 
is  not  a  competent  witness  to  prove  a  statement  by 
her  husband  in  his  lifetime,  that  the  mother  of 
plaintiffs  then  held  by  him  in  slavery  was  an  Indian 
woman,  since  such  a  communication  is  confidential 
althouiirh  made  without  any  injunction  of  secrecy. 
Robin  V.  Kinff,  2  Leisrh  140. 

This  rule  is  founded  on  public  policy  and  not  on 
interest  hence  a  cessation  of  the  interest  of  husband 
or  wife  will  not  remove  the  incompetency.  Zane  v. 
Fink,  18  W.  Va.  698. 

Time  for  Objections.— The  objection  may  be  made 
even  after  four  questions  have  been  put  to  the  hus- 
band on  his  examination  in  chief.  Warwick  v. 
Warwick,  31  Gratt  70. 

Objection  May  Be  ftade  In  the  Appellate  Court  for  the 
First  Time.— And  the  objection  may  be  made  for  the 
first  time  in  the  appellate  court  since  it  affects  the 
competency  of  the  witness  to  testify  at  all.  Rose  v. 
Brown,  11  W.  Va.  122,  183. 

2.  When  Compbtkmt.— But  there  is  no  rule  of  law 
forbidding  a  husband  to  testify  in  a  suit  between 
third  parties,  touchinsr  transactions  occurring  after 
his  wife's  death,  because  the  property  in  controversy 
once  belonsred  to  his  wife,  hence  he  is  competent  to 
prove  notice  to  the  defendant  of  the  claims  of  his 
wife's  heirs.  Dagger  v.  Duffffer,  84  Va.  130,  4  S.  E. 
Rep.  171. 

Facts  Not  Learned  In  Capacity  of  Wife.— The  wife 
after  the  death  of  her  husband  is  competent  to 
prove  facts  comlnsr  to  her  knowledge  from  other 
sources  and  not  by  reason  of  her  situation  as  wife, 
notwlthstandinff  they  relate  to  the  transactions  of 
her  husband.    White  v.  Perry,  14  W.  Va.  66. 

Husband  or  Wife  Merely  Formal  Party.— And  it  does 


not  apply  where  the  husband  is  a  party  to  the  suit 
merely  for  the  sake  of  conformity,  but  has  no  legal 
interest  in  the  subject-matter:  the  wife  in  such  cases 
may  testify  in  her  own  behalf.  Frank  v.  LUlenfeld. 
88  Gratt  877:  RaUiff  v.  Vandikes,  89  Va.  807, 15  S.  £. 
Rep.  864.  As  under  the  ''Married  Woman's  Law. "  see 
Hayes  v.  Va.  Mut  Prot  Ass'n,  76  Va.  225:  Farley  v. 
TiUar,  81  Va.  275:  Nicholas  v.  Austin.  82  Va.  817. 1  & 
E.  Rep.  182:  Thomas  v.  Sellman,  87  Va.  088.  IS  S.  S. 
Rep.  146. 

Huat  Have  5ome  Interest— Where  it  does  not  appear 
that  a  promissory  note  in  suit  was  ever  delivered  to 
the  wife,  the  promisee,  the  wife  having  no  interest 
in  the  note,  her  husband  is  a  competent  witness. 
Wrijrht  v.  Smith,  81  Va.  777. 

Liability  for  Costs  Inaofflcleat.— Even  though  the 
husband  be  liable  for  costs,  this  will  not  give  him 
such  an  interest  in  the  suit  as  to  render  his  wife 
incompetent  to  testify.  Hayes  v.  Va.  Mut  Prot 
Ass'n,  76  Va.  225. 

Where  Interest  Has  Ceased.— A  husband  will  not  be 
incompetent  as  a  witness  where,  pending  a  suit  by 
husband  and  wife  for  injury  to  wife's  property  the 
cause  of  action  is  assigned  for  value  before  any 
objection  to  her  competency  is  made.  Norf..  etc., 
R.  Co.  V.  Read,  87  Va.  185,  12  S.  £.  Rep.  906. 

Husband  Not  Intereated  In  That  5nlt.— In  suits  in 
which  the  husband  Is  not  immediately  and  certainly 
interested,  but  may  be  so  eventually,  the  wife  is  a 
competent  vritness;  but  the  Jury  are  to  Judge  of  her 
credibility.    Baring  v.  Reeder.  1 H.  &  M.  15i 

In  an  action  of  trover  by  the  plaintiff  ajralnst 
defendant  for  (roods  which  had  been  lent  by  the 
defendant  to  the  wife  of  a  third  party  and  conveyed 
by  her  husband  to  the  plaintiff,  the  wife  of  the  third 
party  is  a  competent  witness,  her  husband  notbein^ 
interested  in  the  event  of  that  suit  or  at  any  rate 
equally  interested  on  both  sides.  In  the  one  case, 
where  the  defendant  succeeds,  being^  liable  to  the 
plaintiff  on  his  warranty  of  sale,  on  the  other  hand 
if  the  plaintiff  is  successful,  beinff  liable  to  the 
defendant  for  the  value  of  his  ffoods  sold  to  the 
plaintiff.    BarinsT  v.  Reeder,  1  H.  &  M.  154. 

Alay  Testify  In  Their  Own  Behalf.- But  neither  b7 
common  law  nor  by  statute  is  either  incompetent  to 
testify  in  his  or  her  own  behalf,  only  for  or  against 
each  other.  Hayes  v.  Va.  Mut  Prot  Ass'n,  76  Va. 
225:  Norf..  etc.,  R.  Co.  v.  Prindle,  82  Va.  122:  Arm- 
strong V.  Lachman,  84  Va.  796,  6  S.  E.  Rep.  1S9; 
Thomas  v.  Sellman.  87  Va.  683.  18  S.  £.  Rep.  146; 
Ratliff  V.  Vandikes,  89  Va.  807, 15  S.  E.  Rep.  864. 

Where  an  action  is  brougrht  by  the  husband  and 
wife,  and  the  wife  is  the  meritorious  cause  of  the 
action,  the  wife  is  a  competent  witness  as  to  the 
general  damages.  Wheeling:  v.  Trowbridge.  5  W. 
Va.  863. 

8.  Stattttort  Changes. 

in  West  Virfflaia.— Chapter  180,  Code  of  W.  Va.  18681 
only  allows  husband  and  wife  to  testify  for  or 
ajralnst  each  other  in  suits  or  actions  between 
husband  and  wife.  Hill  v.  Proctor,  10  W.  Va.  59.  83: 
Zane  v.  Fink,  18  W.  Va.  693, 741:  Lawrence  v.  DnBoU. 
16  W.  Va.  448,  457:  Rose  v.  Brown.  11  W.  Va.  122. 181: 
White  V.  Perry.  14  W.  Va.  66. 

In  Zane  v.  Fink,  18  W.  Va.  698.  Hatmond,  J.,  was  of 
opinion  that  this  exception  was  not  confined  to  suits 
in  which  they  are  the  sole  parties,  but  they  are 
also  competent  though  there  are  other  parties  to 
the  suitor  action,  to  testify  as  to  any  matter  in  which 
the  husband  and  wife  only  were  interested,  and  in 
which  the  other  parties,  if  any.  had  no  Interest 

This  incompetency  of  husband  and  wife  is  re- 
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moved  in  West  Vlrfirinla  by  the  Act  of  27tli  June, 
1882.  Acts  1883.  p.  644,  except  as  to  confidential  com- 
munications between  ttaem.  Pickens  v.  Knisely, 
2»  W.  Va.  1.  11  S.  E.  Rep.  932;  Maxwell  v.  Hanshaw, 
24  W.  Va.  40b. 

Since  the  competency  of  evidence  is  to  be  deter- 
mined as  of  the  time  it  is  read  and  not  of  the  time 
it  was  taken,  depositions  of  husband  and  wife 
uken  before  the  above  statute  went  into  effect,  but 
read  after,  are  admissible.  Pickens  v.  Knisely,  29 
W.  Va.  1,  11  S.  E.  Rep.  982. 

laVlrslnia.— See  Poll.  Supp.  to  the  Code  Va.,  I 
S34«. 

4.  In  CBDCiMAii  CA8B8.— The  Code  and  Act  of 
March  3,  1808,  Acts  1897-8,  p.  753.  do  not  apply  to  pro- 
ceedings for  a  criminal  offence  committed  by  one 
spouse  ajralnst  the  other,  but  as  to  such  proceedings 
the  common-law  rule  of  evidence  applies,  under 
which  they  are  allowed  to  testify  against  each  other. 
Hence,  where,  under  an  indictment  charging  de- 
fendant with  poisoniuff  a  well  with  intent  to  injure 
a  named  person  and  "other  persons"  it  is  made  to 
appear  that  defendant's  wife  is  one  of  such  persons 
accustomed  to  drink  out  of  such  well,  she  is  a  com- 
petent witness  acralnst  him.  Davis  v.  Com.,  99  Va. 
838,  98  S.  £.  Rep.  191. 

E.  MULTIFARIOUSNESS  OF  BILL.— A  bill  by  a 
married  woman  is  not  demurrable  because  she 
seeks,  at  the  same  time,  the  appointment  of  a  trus- 
tee for  her  separate  estate,  and  an  injunction 
affalnst  a  municipal  corporation,  to  prevent  it  from 
openiniT  a  street  throusrh  the  trust  property. 
Forsyth  v.  City  of  Wheeling,  19  W.  Va.  818. 

Where  a  bill,  which  only  seeks  to  foreclose  a  mort- 
irace  executed  by  husband  and  wife  on  his  per- 
sonalty and  his  interest  in  a  certain  tract  of  land,  is 
amended  so  as,  in  addition,  to  seek  to  charsre  her 
separate  real  estate  with  a  judsrment  lien,  it  will  be 
maltifarious.  and  such  amendment  should  not  be 
allowed.    Linn  v.  Patton,  10  W.  Va.  187. 

A  party  who  has  a  vendor's  lien  on  the  separate 
real  estate  of  a  married  woman,  should  not  be  made 
a  party  defendant  to  a  bill  seeking  to  subject  such 
separate  estate  to  a  mechanic's  lien,  since  the 
former  is  a  lien  on  the  corpus,  and  the  latter  only 
on  the  rents  and  profits,  and  the  enforcement  of 
one  will  destroy  the  other.  Charleston  L.  &  N.  Co. 
V.  Brockmyer,  18  W.  Va.  BBC 

A  bill  is  not  multifarious  because  it  seeks  in  the 
same  bill  to  set  up  a  demand  a^rainst  the  separate 
estate  of  a  married  woman,  and  also  to  set  up 
asrainst  an  executor  an  assicrnment  of  assets  in  his 
hands,  the  debt  beinsr  the  same  in  each  case  and  the 
property  sought  to  be  subjected  also  the  same. 
Oney  v.  Fergnson,  41  W.  Va.  508.  28  S.  E.  Rep.  710. 
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f .  Bond*— Joint  Obligors— Case  at  Bar.— G,  B  and  K 
were  principal  obligors  in  a  bond.  B  and  K  put 
money  in^the  hands  of  G  to  pay  the  bond;  and  he 
bound  himself  to  pay  it,  but  failed  to  do  so.  and 
became  insolvent  A  judsrment  was  recovered  on 
the  bond  aarainst  the  three,  and  B  paid  it.  After 
the  jndffment  G  conveyed  land  to  S  to  secure  a 
debt  dne  to  him  and  another  debt  due  to  C.  Upon 
a  bill  by  B  and  K  against  S  and  C  to  subject  the 
land  conveyed  in  the  deed  to  S  to  satisfy  the  debt 
B  had  paid,  S  stated  in  his  answer  that  prior  to 


the  judgment  he  held  the  bond  of  G,  B  and  K.  and 
that  he  had  delivered  it  up  upon  receiving  the 
bond  of  G  with  the  deed  to  secure  it;  but  there 
was  no  proof  of  this.  C  in  his  answer,  stated  that 
he  had  before  tbe  judgment  bought  one-half  the 
land  fromG,  and  made  payments  upon  it:  and  had 
afterwards  given  it  up  and  taken  the  bond  of  G  for 
the  amount,  and  taken  the  deed  of  trust  to  secure 
it    Hbjld: 

I.  5ame— Same— Agreeneiit  among  Obligors  as  to  Li- 
ability.*—It  was  competent  for  G,  B  and  K  to 
contract  that  as  between  themselves,  G  should 
be  tbe  principal  and  Band  K  his  sureties;  and 
that  this  had  been  done. 
9.  5ame-5ame— Judgment— Payment  by  One  Obligor 
— Subrogation. t— That  as  between  B  and  K  and 
G,  the  former  were  entitled  to  be  subrogated  to 
tbe  lien  of  the  Judgment  creditor  upon  the  land: 
and  that  they  were  equally  entitled  as  against 
purchasers  from  G  who  did  not  show  a  better 
equity. 

*Boiida~Jolnt  Obligors— Agreemont  among  the  Obll. 
gors  as  to  tbe  Liability.— Though  as  to  a  creditor, 
parties,  e.  o.  partners,  may  be  equally  bound  as  to 
a  certain  debt  and  though  no  understanding  and 
agreement  as  between  themselves  can  change  the 
relation  so  as  to  impair  the  creditor's  rights,  yet  it 
is  also  true  that  as  between  themselves  the  parties 
may  assume  the  relation  of  principal  and  sureties. 
The  principal  case  was  cited  in  approbation  of  this 
point  in  Moore  v.  Holt.  10  Gratt  898;  Barnes  v. 
Boyers,  S4  W.  Va.  806.  12  S.  £.  Rep.  709.  See  also, 
Johnson  v.  Young.  20  W.  Va.  666.  664.  666. 

Judgment  is  obtained  on  a  note.  The  accommoda- 
tion indorser  or  surety  of  the  note  then  purchases 
real  estate  from  the  principal  debtor  who  retains  a 
lien  for  the  purchase  money.  By  the  express 
terms  of  the  contract  the  surety  assames  the  pay- 
ment of  the  judgment  in  part  discharge  of  the  pur- 
chase money  for  the  land.  It  was  held  that  by  this 
arrangement,  the  relation  of  the  parties  inter  $e 
were  changed;  that  the  surety  became  the  real 
debtor,  ajid  vice  versa,  and  that  the  original  debtor 
had  the  right  to  require  that  the  lien  of  the  judg- 
ment should  be  enforced  for  his  exoneration  against 
the  real  debtor.  Rhea  v.  Preston.  76  Va.  757,  citing 
the  principal  case,  and  Schultz  v.  Hansbrough,  38 
Gratt.  667,  which  itself  cites  the  principal  case  as 
its  authority. 

tSubrogation- Partners.— In  Sands  v.  Durham.  98 
Va.  302,  36  S.  £.  Rep.  473,  6  Va.  Law  Reg.  248.  it  was 
held,  that  subrogation  does  not  exLst  as  between 
partners,  where  one  partner,  after  dissolution,  dis- 
charges a  judgment  against  the  firm  out  of  his  own 
funds.  The  court  in  an  opinion  delivered  by  Judgk 
Cabdwell.  said  that  the  principal  case  (.Buchanan  v. 
Clark)  recognizes  that  partners  ordinarily  do  not 
have  tbe  right  of  subrogation  to  the  rights  of  the 
firm's  creditor  holding  a  security  for  a  debt  of  the 
firm  paid  by  one  of  the  partners  out  of  his  own 
means;  and  that  the  right  of  subrogation  in  the 
principal  case  was  placed  solely  on  the  ground  that 
the  parties  had  expressly  contracted  that  as  be- 
tween themselves,  one  of  them  should  be  principal 
and  the  other  two  his  sureties.  The  court  then, 
citing  the  principal  case  as  its  authority,  lays  down 
the  broad  rule  that  the  doctrine  of  subrogation 
does  not  ordinarily  apply  as  between  copartners: 
and  that  to  entitle  a  partner,  paying  out  of  his  pri- 
vate means  debts  against  the  firm,  to  be  subrogated 
to  the  rights  of  the  creditors  whose  debts  he  has  so 
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3.  Same— Equities— Merger— CttM  «t  Bar.— That  the 
equity  set  up  by  S  was  not  proved :  and  tbat  the 
equity    of  C,  if   he  had  any.  was  merged  in 
the  deed  of  trust 
3.  Consolidation  of  Causes— Consent  of  Parties— Case 
at  Bar.— The  bill  allesred  that  G  was  seized  of  the 
several  tracts  specified  in  certain  deeds  exhibited; 
and  that  the  deed  of  trust  covered  all  the  land ; 
but  this  seemed  to  be  a  mistake.    The  record 
states  that  the  cause  came  on  to  be  heard  by  con- 
sent, and  an  interlocutory  decree  was  entered 
directing  a  sale  of  the  land  in  the  bill  mentioned. 
At  a  subsequent  day  of  the  same  term  it  was  sufr- 
crested  that  there  was  another  suit  pendinsr  in  the 
same  court  by  another  plaintiff  airainst  G  and 
others,  to  subject  the  same  land  to  sale;  and  by 
consent  of  parties  the  suits  were  amalgamated  so 
far  as  to  be  heard  together.    And  by  like  consent 
it  was  ordered  that  the  decree  for  the  sale  of  the 
land  in  the  first  suit  should  be  considered  as  hav- 
ing* been  pronounced  in  both  cases.    A  sale  was 
made  and  the  executor  of  S  became  the  purchaser, 
and  there  being  no  exception  to  the  report,  it  was 
confirmed.    Hbld: 

165    *(•  Same— Same— Effect  on  Decree.— The  consent 
of  the  parties  merely  cured  any  irregulari- 
ties as  to  the  time  of  bringing  on  the  first  cause 
for  hearing,  the  amalgamating  the  two  causes, 
and  in  making  the  decree  as  entered  in  the  first 

paid,  the  relation  ordinarily  existing  between  co- 
partners must  have  been  changed  by  an  agreement 
between  them  whereby  they  assume  the  relation  of 
principal  and  surety. 

At  the  following  spring  term  of  the  supreme  court 
(March,  1901).  a  rehearing  was  granted  in  the  case 
of  Sands  v.  Durham,  the  decision  of  which  is  re- 
ported in  6  Va.  Law  Reg.  899,  8  Va.  Sup.  Ct.  Rep.  189. 
The  previous  decision  was  reversed  by  a  unani- 
mous court  and  the  principle  firmly  laid  down  that 
Bubrogatian  does  eositt  at  bettoeen  parties,  where  one  part- 
ner after  dissolution  diseharges  a  judgmeni  against  the 
JUrm  out  of  his  oton  funds. 

JiTDGB  Whittlb,  iu  au  ably-delivered  opinion,  re- 
views the  Virginia  cases  showing  that  in  no  other 
Jurisdiction  has  the  doctrine  of  subrogation  been 
more  firmly  adhered  to  or  more  liberally  expounded 
to  meet  the  exigencies  of  particular  cases  than  in 
Virginia. 

As  regards  the  principal  case.  Jitdob  Whittlb 
said:  "It  will  be  observed,  the  court  was  dealing 
with  a  case  of  'convention  subrogation,*  and  con- 
fined its  decision  to  the  case  in  hand  without  inti- 
mation as  to  whether  the  general  doctrine  of 
subrogation  would  or  would  not  obtain  among  part- 
ners.'* See  also,  on  this  special  point,  Wheatley  v. 
Calhoun,  12  Leigh  964;  6  Va.  Law  Reg.  268-267. 

On  the  general  subject  of  subrogation  in  regard  to 
sureties,  see  Powell  V.  White.  11  Leigh  800:  Enders 
V.  Brune,  4  Rand.  488:  McClung  v.  Beime.  10  Leigh 
394:  Watts  V.  Kinney.  8  Leigh  272.  28  Am.  Dec.  206; 
Douglass  V.  Fagg.  8  Leigh  588:  Edmunds  v.  Venable. 
1  P.  &  H.  121 ;  Robinson  v.  Sherman,  2  Gratt  178,  44 
Am.  Dec.  881:  Hill  v.  Manser,  11  Gratt  622,  and  foot- 
note-, Kendrick  v.  Forney,  22 Gratt.  748.  and  foot-note\ 
Barger  v.  Buckland,  28  Gratt.  860:  Eidson  v.  Huff.  29 
Gratt.  838;  Cromer  v.  Cromer,  29  Gratt  280;  Roberta 
son  V.  Trigg,  82  Gratt  76:  Hamsberger  v.  Yancey,  88 
Gratt.  627,  and  foot-note:  Dobyns  v.  Rawley,  76  Va. 
597:  Hanby  V.  Henri tze,  86  Va.  177,  7  S.  E.  Rep.  204; 
Barton  v.  Brent  87  Va.  885, 13  S.  E.  Rep.  29;  Pace  v. 
Pace.  96  Va.  792,  80  S.  E.  Rep.  861 :  foot-noU  to  Tarr  v. 
Savenscroft  12  Gratt  642. 


cause,  a  decree  in  both  cases  without  a  formal 
entry  in  each  case.  The  consent  did  not  extend 
to  the  decree  directing  the  sale  of  the  land,  or 
cure  any  error  therein. 
3.  Judicial  Sales— Priorities.^— It  was  error  to  decree 
a  sale  of  the  land  before  the  priorities  of  the  par- 
ties were  adjusted;  and  until  it  bad  been  ascer- 
tained what  portion  of  the  lands  appearing  by 
the  deeds  filed  with  the  bill  to  belong  to  the  debtor, 
was  included  in  the  deed  of  trust 

3.  Same— Order  of  Selling  Laodf— Case  at  Bar. -The 
land  not  included  in  the  deed  of  trust  should  have 
been  first  sold,  and  applied  to  the  prior  Judgment: 
and  if  insufllcient  to  discharge  it  then  the  lands 
included  in  the  deed  of  trust  should  have  l>een 
sold,  and  so  much  of  the  proceeds  thereof  as,  with 
the  proceeds  of  the  land  not  conveyed,  amount  to 
a  moiety  of  the  proceeds  of  all  the  said  lands, 
should  have  been  applied  if  necessary  to  the  satis- 
faction of  said  Judgment 

4.  Same -Proceedt  Case  at  Bar.— The  proceeds  of  the 
other  moiety  of  the  land  should  have  been  applied 
to  satisfy  the  second  Judgment  if  It  had  priority 
over  the  deed  of  trust 

8.  Same— Reversal  of  Decree— Effect  oa  Pnrchaserj— 
Case  at  Bar.— The  final  decree  gave  the  proceeds 

^Judicial  Sales— Priorities.- See  Lipscombe  v. 
Rogers,  20  Gratt  668,  and  foot-note\  also,  mono- 
graphic note  on  "Judicial  Sales**  appended  to  Walker 
V.  Page,  21  Gratt.  686. 

ISale  of  Land  Subject  to  UeA— Proceedlnfs  asalast 
Purchaser.— In  Miller  v.  Holland.  84  Va.  066. 5  &  B. 
Rep.  701,  the  principal  case  was  cited  among  others 
as  authorizing  the  proposition  that  when  the  mort- 
gagor of  land  sells,  at  different  times,  portions  of 
the  mortgaged  premises,  the  land  retained  by  the 
mortgagor  must  first  be  subjected  to  the  satisfac- 
tion of  the  mortgage  lien,  and,  if  this  is  not  sufficient 
the  lands  aliened  are  liable  in  the  inverse  order  of 
their  alienation.  See  also,  on  this  point  Alley  v. 
Rogers,  19  Gratt  866,  and  foot-noU,  where  there  is  a 
collection  of  authorities  in  point 

RJudldal  Sales— Validity   of— The    Pardmser  nast 
Be  a  Party.— In  Londons  v.  Echols.  17'Gratt  19.  it  was 
said:  *lt  would  be  contrary  to  natural  Justice,  and 
to  the  practice  which  has  prevailed  in  like  cases,  to 
conclude  the  purchaser,  whose  purchase  has  been 
confirmed  and  consummated  by  conveyance  of  the 
title,  by  a  decision  of  these  questions  (i.  e.  as  to  valid- 
ity of  sale,  etc.).  before  he  has  been  brought  before 
the  bourt    The  purchaser  was  brought  before  the 
court  by  supplemental  proceedings  in    Pierce's 
Adm'rs  v.  Trigg*s  Heirs,  10  Leigh  406.  and  in  Parker 
V.  McCoy,  10  Gratt  694,  as  well  as  in  Hughes  and 
Wife  V.  Johnston,  12 Gratt  479,  before  cited:  while, 
in  Huston's  Adm'r  v.  Cantrll,  11  Leigh  196,  Oocke*s 
Adm*r  v.  Gilpin,  1  Rob.  R.  26,  and  Buchanan  v.  Clark, 
10  Oratt.  loi,  there  was  no  necessity  to  resort  to  sop- 
piemen  tal  proceedings,  because  the  purchaser  was 
already  a  party  in  the  cause.    See  also.  Bank  United 
States  V.   Ritchie.  8  Peters  R.    128;  Colclongh  v. 
Sterum  etal.,  8  Bligh  P.  Cas.  181:  Cogerv.  Ooger.  2 
Dana*sR270:  McKee*s  Heirs  v.  Hanq,9  Dana's  B. 
626;  Parker's  Heirs  v.  Anderson's  Heirs,   6  Moor. 
R.  445." 

See  also,  DQufee  v.  Childs,  45  W.  Va.  166,  80  S.  E. 
Rep.  106,  where  the  principal  case  is  cited,  aad 
foot-note  to  Londons  v.  Echols.  17  Gratt  16,  where 
there  is  a  collection  of  authorities  in  point 

Appellate  Practice— Secondary  Evideaoe-No  Ob|ec- 
tlon  in  Lower  Court.- See  the  principal  case  cited  in 
foot-note  to  Atkins  v.  Lewis,  14  Gratt  8a 
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of  all  the  land  to  the  ce$t'uia  Que  tnut  in  the  deed, 
subject  to  satisfy  the  debt  in  the  second  suit,  and 
directed  a  conveyance  to  the  purchaser.  It  does 
not  appear  what  the  lands  not  included  in  the  deed 
produced.  Held:  As  the  appeal  broug-ht  up  the 
whole  decree,  and  suspended  its  execution,  the 
claim  of  the  purchaser  must  fall  with  the  reversal 
of  the  decree,  the  purchaser  not  beinr  a  stransrer 
to  the  controversy  purchasing  at  a  judicial  sale. 
but  the  party  chiefly  benefited  by  the  proceedings 
complained  of. 

In  December  1840  George  B.  Keys  and 
Wm.  R.  Buchanan  filed  their  bill  in  the 
Circuit  court  of  Washing-ton  county  against 
Isaac  C.  Grant  and  others,  for  the  purpose 
of  subjecting  certain  lands  to  satisfy  a 
judgment  which  had  been  recovered  against 
them  and  Grant  by  James  Cox.  They 
charge  in  their  bill  that  in  the  summer  of 
1839  the  plaintiffs  and  Grant  formed  a  part- 
nership for  the  purchase  of  cattle  for  the 
eastern    market;    and   that    amongst 

166  other     purchases     they  bought    *the 
cattle  of  James  Cox,   for  which   they 

executed  to  him  their  bond  for  thirteen 
hundred  dollars.  That  the  cattle  purchased 
by  them  were  sold;  and  thereafter  Grant 
was  supplied  with  money  arising  from  the 
sales,  for  the  purpose  of  paying  the  bond 
to  Cox,  as  well  as  all  other  partnership 
debts.  That  being  thus  supplied  with 
funds,  he  made  an  agreement  with  the 
plaintiffs,  by  which  he  bound  himself  to 
pay  all  the  said  partnership  debts;  and 
from  that  time  it  was  understood  that  the 
plaintiffs  should  be  bound  only  as  his  se- 
curity for  said  debts.  That  Grant  not  pay- 
ing the  debt  to  Cox,  an  action  was  brought 
in  the  Circuit  court  of  Washington  against 
him  and  the  plaintiffs,  on  said  bond ;  and 
a  judgment  was  recovered  thereon  by  Cox 
in  the  spring  of  1840,  against  all  the  par- 
ties. That  Grant  has  become  insolvent; 
and  plaintiffs  had  executed  a  forthcoming 
bond,  on  which  execution  was  awarded  at 
the  fall  term  of  the  court ;  which  they  would 
be  compelled    to  pay. 

They  further  charge,  that  at  the  time  the 
judgment  was  rendered  in  the  spring  of 
1840,  Grant  owned  several  tracts  of  land,  as 
was  shown  by  several  deeds  to  him,  which 
they  exhibited  with  their  bill.  That  in  Sep- 
tember 1840  Grant  had  executed  a  deed  by 
which  he  conveyed  all  the  land  owned  by 
him  at  the  date  of  the  judgment,  to  Francis 
Smith,  in  trust  to  secure  a  debt  of  five 
hundred  dollars  due  to  Smith,  and  to  secure 
to  David  C.  Clark  the  payment  of  a  debt  of 
one  thousand  six  hundred  and  six  dollars, 
for  which  John  B.  Clark  was  the  surety. 
They  insist  that  the  judgment  is  a  lien 
upon  these  lands,  and  that  they  are  entitled 
to  be  substituted  to  the  rights  of  the  judg- 
ment creditor  Cox,  and  to  subject  the  lands 
for  the  amount  they  shall  be  compelled  to 
pay.  And  making  Grant,  Smith  and  the 
two  Clarks  parties  defendants,  they  pray 
for  a  decree  against  Grant  for  the  amount 
they  shall  be  compelled  to  pay  to  Cox ; 

167  and  that    the  *lands  held  by  Grant  at 
the  time  the  judgment  was  recovered 


and  since  conveyed  to  Smith,   may  be  sub* 
jected  to  satisfy  the  decree. 

The  deeds  exhibited  with  the  bill  showed 
the  conveyance  to  Grant  of  six  separate 
tracts  of  land ;  and  the  deed  of  trust  from 
Grant  to  Smith  seems  to  convey  but  four 
of  these  tracts.  By  an  endorsement  on  this 
deed  dated  the  12th  October  1840,  Clark  as- 
signed his  interest  in  this  deed  to  Findley  & 
Mitchell  and  Francis  Smith. 

Smith  answered  the  bill.  He  says  that 
the  five  hundred  dollars  secured  to  him  by 
the  deed  from  Grant  to  himself,  was  the 
balance  of  a  debt  of  one  thousand  dollars 
which  the  plaintiffs  and  Grant  had  owed 
him ;  and  five  hundred  dollars  of  it  having 
been  paid,  he  took  Grant's  note  with  David 
C.  and  John  B.  Clark  as  his  sureties,  for 
the  balance,  to  be  secured  by  the  deed  of 
trust;  and  gave  up  the  note  in  which  the 
plaintiffs  were  bound. 

David  C.  Clark  answered.  He  insisted 
that  upon  the  case  made  by  the  bill  the 
plaintiffs  were  not  entitled  to  be  substituted 
to  the  lien  of  Cox's  judgment.  He  says  that 
in  1838,  by  a  written  contract  he  purchased 
from  the  defendant  Grant  his  lands  for  two 
thousand  six  hundred  dollars;  upon  which 
contract  he  paid  Grant  seven  hundred  and 
eighty  six  dollars  and  seventeen  cents. 
That  on  the  15th  November  1839  he  made  a 
second  agreement  witli  Grant  by  which  a 
partnership  was  formed  by  them  in  the 
tract  of  land  aforesaid,  valued  in  the  con- 
tract at  two  thousand  dollars.  That  before 
and  after  this  last  agreement  he  made  va- 
rious payments  on  account  of  said  land, 
amounting  in  the  whole  to  one  thousand 
six  hundred  and  six  dollars.  That  matters 
thus  stood  until  September  1840;  Grant 
living  on  the  land  and  being  the  managing 
partner  in  a  great  measure.  That  the 
partnership  was  then  dissolved,  on 
168  the  terms  that  *Grant  should  repay 
him  the  one  thousand  six  hundred 
and  six  dollars  which  he  had  paid  for  the 
land ;  he  reserving  a  lien  thereon  by  deed 
of  trust  to  secure  him. 

The  first  agreement  referred  to  by  Clark 
in  his  answer  bears  date  November  24th, 
1838;  and  by  it  Grant  sells  to  Clark  the 
lands  owned  by  Grant  adjoining  Clark  for 
two  thousand  five  hundred  dollars.  The 
second  agreement  bears  date  the  15th  of 
October  1839,  and  recites,  that  *' Whereas 
said  Grant  has  a  tract  of  land  on  which  he 
now  lives,  containing  about  seven  hundred 
acres  more  or  less,  and  being  more  than  he 
can  cultivate  or  wishes  to  possess,  values 
the  same  at  two  thousand  dollars,  and 
agrees  that  David  C.  Clark  shall  have  one- 
half  of  the  whole  at  one  thousand  dollars, 
which  said  Clark  agrees  to  give,  and  for 
which  he  has  paid,  the  receipt  for  which  is 
hereby  acknowledged  by  said  Grant."  The 
agreement  for  a  partnership  was  then  set 
out ;  and  it  is  provided  that  upon  a  dissolu- 
tion of  the  partnership,  one  was  to  take  the 
land  at  the  price  which  might  be  agreed 
between  them;  and  if  Grant  took  it,  he 
was  to  pay  to  Clark  the  one  thousand  dol- 
lars he  had  paid,  and  as  much   more   as   it 
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should  be  agreed  he  should  give  for  the 
land. 

The  defendant  filed  with  his  answer  four 
receipts  of  Grant ;  one  dated  November  27th, 

1838,  for  seven  hundred  and  eighty-six 
dollars  and  seventeen  cents,  purporting  to 
be  in  payment  of  land  sold  him.  The  sec- 
ond was  dated  November  25th,  1839,  for  three 
hundred  dollars,  *' towards  my  half  of  the 
land  on  which  I  now  live;"  and  the  two 
others  were  dated,  one  July  1st,  1840,  and 
the  other  April  3d,  1840 ;  the  first,  for  one 
hundred  and  fifty  dollars,  and  the  second, 
for  one  hundred  and  fifty-six  dollars,  in  the 
same  terms.  The  receipts  for  the  balance 
of  the  sum  of  one  thousand  six  hundred  and 
six  dollars,  he  stated  in  his  answer  had 
been  accidentally  lost  or  mislaid. 

The  plaintiffs  proved  that  Grant  ad- 
169  mitted  he  owed  *the  debt  to  Cox  and 
had  received  the  money  to  pay  it ;  and 
that  he  had  endeavored  to  obtain  other  se- 
curity which  would  be  satisfactory  to  Cox, 
and  thus  to  release  the  plaintiffs,  but  he 
failed  to  obtain  it.  And  they  exhibited  his 
written  undertaking,  dated  May  16th,  1840, 
to  settle  all  the  unpaid  debts  of  the  partner- 
ship contracted  for  cattle  during   the  year 

1839.  They  also  proved  by  Charles  C.  Gib- 
son, a  deputy  sheriff  of  Washington  county, 
that  a  few  days  after  the  expiration  of  the 
May  term  1840  of  the  Circuit  court  of  Wash- 
ington county,  a  fieri  facias  was  put  into 
his  hands,  which  was  in  the  name  of  James 
Cox  against  Grant  and  the  plaintiffs  for 
thirteen  hundred  dollars,  besides  interest 
and  costs ;  that  the  parties  gave  a  forthcom- 
ing bond,  which  was  forfeited,  and  that 
execution  was  awarded  upon  it.  That  a 
fieri  facias  was  issued,  upon  which  Buch- 
anan paid  seven  hundred  and  forty-six 
dollars  and  eight  cents,  on  the  28th  Decem- 
ber 1840.  That  in  March  1841  a  ca.  sa.  was 
Issued,  upon  which  the  plaintiff  were  taken 
into  custody,  and  that  Buchanan  made  an 
arrangement  with  Gibson  which  satisfied 
the  balance  due  on  the  judgment,  amount- 
ing to  seven  hundred  and  fifty-seven  dollars 
and  twenty-five  cents. 

In  October  1842  the  court  made  a  decree, 
in  which  it  is  stated  that  the  cause  came  on 
by  consent  of  parties  to  be  heard  upon 
the  bill,  &c.,  whereupon,  it  is  adjudged, 
Ac,  that  Connally  F.  Trigg,  who  is  ap- 
pointed a  commissioner  for  that  purpose, 
do  sell  the  land  in  the  bill  mentioned,  &c., 
and   make  report   to    the  court. 

It  appears  that  there  was  another  cause 
pending  in  the  same  court  in  the  name  of 
James  Cox  against  Grant  and  others ;  and  at 
the  same  term  in  which  the  foregoing  de- 
crees was  made,  an  order  was  made  in  both 
causes,  that  it  appearing  to  the  court 
that  the  plaintiffs  in  these  suits  are  at- 
tempting to  subject  the  same  lands, 
170  *by  consent  of  the  parties  it  is  ordered 
that  the  suits  be  amalgamated  so  far 
as  to  come  on  to  be  heard  together.  And 
by  like  consent  it  is  further  adjudged,  &c., 
that  the  decree  pronounced  in  the  last  cause 
during  the  present  term,  be  considered  as 
having  been  pronounced  in  both  causes. 


The  two  causes  came  on  to  be  heard  to- 
gether on  the  26th  of  May  1846,  as  the  de- 
cree says  upon  the  report  of  Connally  F. 
Trigg,  the  commissioner  appointed  to  sell 
the  land,  though  that  report  is  not  in  the 
record.  It  is  however  confirmed,  and  it  was 
decreed  that  Trigg,  who  was  appointed  a 
commissioner  for  the  purpose,  do  convey 
the  said  lands  so  sold  by  him  to  Wyndham 
Robertson  executor  of  Francis  Smith  de- 
ceased, with  covenants  of  special  warrantj. 
That  Cox  do  recover  against  Grant  the  sum 
of  two  hundred  dollars,  the  debt  in  the  bill 
mentioned,  with  interest  thereon  from  the 
28th  of  July  1837  till  paid,  and  his  costs  both 
in  his  action  at  law  and  his  present  snit, 
to  be  paid  by  Wyndham  Robertson  executor 
of  Francis  Smith,  out  of  the  proceeds  of  the 
land  sold  under  the  former  order  in  these 
causes.  That  the  bill  of  the  plaintiffs  Kejs 
and  Buchanan  be  dismissed  with  costs  as 
to  the  defendants  Robertson  executor  of 
Smith,  and  the  Clarks;  and  that  the  said 
Robertson  as  executor  of  Smith,  do  retain 
the  residue  of  the  purchase  money  aforesaid 
of  the  said  land  first  in  extinguishment  of 
the  sum  of  five  hundred  dollars,  with  its 
interest  secured  to  said  Smith  by  the  deed 
of  trust  in  the  pleadings  mentioned,  and 
the  residue  to  be  applied  to  the  payment  of 
the  debt  transferred  to  said  Smith  and 
Findley  and  Mitchell  by  David  C.  Clark. 
And  that  Grant  pay  to  the   plaintiffs,  &c. 

From  this  decree  Buchanan  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

J.  W.  Sheffey,  for  the  appellant. 

B.  R.  Johnston,  for  the  appellees. 

171  *AL,L,EN,  J.     This  is  a  bill  filed  by 

the  appellant  and  George  B.  Keys,  to 
be  subrogated  to  the  lien  of  a  judgment  ob- 
tained against  them  and  Isaac  C.  Grant  by 
James  Cox,  and  which  it  appears  has  been 
paid  by  the  appellant.  The  bill  avers  that 
the  complainants  and  Isaac  C.  Grant  having: 
formed  a  partnership  in  the  summer  of  1839, 
for  the  purchase  of  cattle  for  market,  on  the 
25th  of  July  1839  executed  to  James  Cox 
their  joint  and  several  single  bill  for  one 
thousand  three  hundred  dollars,  the  price  of 
cattle  purchased  from  him.  That  all  the  cat- 
tle being  sold  by  them.  Grant  thereafter  was 
supplied  with  funds  resulting  from  the  sales 
to  pay  the  debts  of  the  firm,  including  the 
debt  to  Cox ;  that  he  agreed  and  bound  him- 
self to  pay  the  debts,  and  that  it  was  under- 
stood from  that  time  that  the  other  parties 
were  to  be  bound  only  as  the  securities  of 
Grant  in  relation  to  the  debts.  Grant  hav- 
ing failed  to  discharge  the  debt,  the  creditor 
sued  and  obtained  ^dgment  against  all  the 
parties  to  the  note ;  and  execution  having: 
issued,  the  amount  was  paid  by  the  appel- 
lant. The  bill  avers  that  the  judgment  oo 
the  note  was  recovered  against  Grant  and 
the  complainants  at  the  spring  term  of  the 
Circuit  court  for  Washington  county  in  the 
year  1840.  That  on  the  19th  of  September 
1840  Grant  executed  to  Francis  Smith,  as 
trustee  for  the  benefit  of  John  B.  and  David 
C.  Clark,  a  deed  of  trust  covering  all  the 
land  owned   by   him.     That   shortly  after- 
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wards  it  was  ascertained  he  was  in  insolvent 
circumstances,  and  that  he  has  since  taken 
the  oath  of  insolvency. 

The  alleg^ation  that  Grant  was  supplied 
with  the  funds  to  pay  the  debt  to  Cox  is  not 
denied  by  Grant  in  his  answer;  and  that 
fact  and  the  agreement  to  pay  the  debts, 
are  fully  proved  by  evidence  of  his  admis- 
sions and  by  his  agreement  of  the  16th  May 
1840,  filed  as  an  exhibit  in  the  cause.  The 
recovery  of  the  judg'ment  at  the  time 

172  alleged  in  the  bill  is  neither  ^admitted 
or  denied  in  the  answers, and  the  com- 
plainants have  neglected  to  file  a  copy. 
That  it  was  prior  in  date  to  the  deed  of  trust 
to  F.  Smith  seems  not  to  have  been  contro- 
verted in  the  court  below,  or  in  argument 
here ;  still  the  record  should  contain  some 
evidence  to  show  that  it  was  recovered  be- 
fore the  execution  of  the  deed  of  trust. 
That  proof,  it  seems  to  me,  is  furnished 
by  the  deposition  of  Chas.  C.  Gibson,  the 
deputy  sheriff,  who  deposes  that  a  few  days 
after  the  May  term  18^  of  the  Circuit  court 
for  Washington  county,  an  execution  for 
the  debt  was  placed  in  his  hands  by  the 
clerk  of  said  county,  upon  which  he  took 
a  forthcoming'  bond,  dated  the  22d  of  June 
1840.  This,  it  is  true,  is  secondary  evi- 
dence, but  the  deposition  is  not  excepted  to 
for  that  cause,  though  so  much  of  it  as  de- 
tails the  statements  of  the  complainants  in 
their  own  favor,  was  excepted  to. 

Conceding-  the  judgment  to  be  prior  in 
point  of  time  to  the  deed  of  trust,  it  is  con- 
tended that  the  debt  was  the  individual  debt 
of  each  of  the  partners ;  that  in  paying  it 
the  complainants  have  merely  paid  their 
own  debt,  and  such  payment  gives  them  no 
right  to  the  application  of  the  principle  of 
subrogation  as  against  a  subsequent  incum- 
brancer. As  between  the  partners  and  the 
creditor  they  were  all  equally  bound ;  and 
no  understanding  and  agreement  as  between 
themselves,  could  change  that  relation  so  as 
to  impair  his  rights.  But  there  was  nothing 
in  that  relation  which  would  prevent  the 
parties  as  between  themselves,  from  assum- 
ing the  relation  of  principal  and  securities. 
Grant  agreed  to  pay  the  debt  upon  being 
furnished  with  the  means;  the  funds  were 
supplied,  but  he  failed  to  appl3'  them  as  he 
agreed  to  do.  He  admitted  that  he  owed 
the  debt  himself,  and  by  the  memorandum 
signed  by  him,  dated  the  16th  of  May  1840, 
he  bound  himself  to  settle  the  unpaid  debts 
of  the  firm  contracted  for  cattle  during 

173  the  year  1839,  and  the  *costs  incurred 
in  collecting  them.  As  between  them- 
selves, he  stood  in  the  position  of  principal 
primarily  liable  for  the  debt,  and  his  copart- 
ners as  his  sureties.  After  they  had  com- 
plied with  their  engagement  bv  supplying 
Grant  with  the  funds  to  pay  off  the  debts, 
upon  his  undertaking  to  discharge  them,  the 
debts  became  his,  and  they  should  have  been 
discharged  by  him ;  for  in  substance  though 
not  in  form  the  money  was  due  from  him 
alone.  If  the  property  had  remained  the 
property  of  Grant,  there  can  be  no  doubt 
that  a  court  of  equity,  in  view  of  his  ex- 
press undertaking  to  treat  the  debt   as    his 


own  and  discharge  his  copartners  therefrom, 
would  have  held  him  liable  as  principal 
debtor,  and  substituted  them,  if  compelled 
to  pay  his  debt,  to  the  lien  of  the  creditor's 
judgment  on  his  property.  And  this  equity 
of  the  complainants  could  not  be  impaired 
by  a  subsequent  transaction  of  Grant  with 
third  persons,  to  which  the  complainants 
were  strangers.  Although  the  judgment  is 
in  fact  extinguished  by  payment,  yet  it  is 
kept  alive  in  contemplation  of  equity  for 
the  benefit  of  the  surety.  Bank  United 
States  V.  Winston's  ex'or,  2  Brock.  R.  254; 
Enders  v.  Brune,  4  Rand.  438 ;  Powell  v. 
White,  11  Leigh  309;  McClung  v.  Beirne,  10 
Iveigh  394 ;  Robinson  v.  Sherman,  2  Gratt. 
178;  Leake  v.  Ferguson,  2  Gratt.  419;  Watts 
V.  Kinney,  3  Leigh  272. 

I  do  not  think,  therefore,  that  there  is 
anything  in  the  objection  that  the  debt 
when  contracted  was  a  partnership  debt, 
and  that  with  respect  to  the  creditor  it  re- 
tained its  original  character.  As  between 
themselves  they  occupied  the  relation  of 
principal  and  securities ;  and  the  judgment 
being  prior  to  the  deed  of  trust,  they  are 
entitled  to  priority  over  it,  unless  the  cred- 
itors secured  by  the  deed  can  show  a  superior 
equity.  This  the  defendants  by  their  an- 
swers have  attempted  to  make  out.  The 
deed  of  trust  was  given  to  secure  a  debt 
of  one  thousand  six  hundred  and  six 
174  *dollars  to  David  C.  Clark,  and  to 
secure  D.  C.  Clark  and  John  B.  Clark, 
the  securities  of  Grant  in  a  note  that  day 
executed  to  Smith,  the  trustee,  for  five 
hundred  dollars,  with  interest  from  the  1st 
of  December  1837.  Smith  in  his  answer 
avers  that  this  five  hundred  dollars  was  part 
of  a  sum  of  one  thousand  dollars  obtained 
long  before  the  date  of  the  deed  of  trust, 
from  the  said  Smith  by  the  complainants 
and  the  said  Grant,  for  which  they  gave 
their  note,  on  which  five  hundred  dollars 
had  been  paid;  and  that  the  one  thousand 
dollar  note,  with  the  names  of  complainants 
thereto,  was  given  up  to  Grant  on  his  giv- 
ing the  Clarks  and  the  deed  of  trust  as  se- 
curity in  the  place  of  the  complainants. 

These  allegations  are  not  responsive  to 
any  of  the  charges  in  the  bill,  and  are  en- 
tirely unsupported  by  evidence.  It  is  there- 
fore unnecessary  to  consider  what  would  be 
their  effect  on  the  rights  of  the  parties  if 
made  out  by  proof. 

The  answers  of  Grant  and  David  C. 
Clark  attempt  to  show  how  the  debt  of  one 
thousand  six  hundred  and  six  dollars,  se- 
cured by  the  deed  of  trust  to  David  C.  Clark, 
originated.  The  account  given  of  the 
alleged  purchase  of  the  whole  land  by  David 
C.  Clark  in  1838  at  the  price  of  two  thousand 
five  hundred  dollars;  the  subsequent  part- 
nership with  Grant  at  which  the  land  was 
valued  at  two  thousand  dollars;  and  the 
subsequent  arrangement  by  which  the  part- 
nership was  dissolved,  and  Grant  became 
a  debtor  in  the  sum  of  one  thousand  six 
hundred  and  six  dollars,  is  not  very  intelli- 
gible, and  the  documentary  evidence  filed 
does  not  throw  much  light  on  the  transac- 
tion. 
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By  the  agreement  of  November  24th,  1838, 
Clark  became  the  purchaser  of  the  lands  at 
two  thousand  five  hundred  dollars,  and  paid 
seven  hundred  and  eight j-siz  dollars  and 
seventeen  cents  towards  the  price  on  the 
27th  November  1838.     On   the  15th  of 

175  *October  1839,  an  agreement  was  made 
between     them,     which    recited   that 

Grant  had  a  tract  of  land  on  which  he  then 
lived,  containing  700  acres,  which  he  valued 
at  two  thousand  dollars ;  and  he  agreed  to 
let  Clark  have  one-half  at  one  thousand  dol- 
lars, which  he  had  paid.  It  does  not  appear 
what  had  become  of  the  first  sale  of  the 
whole  to  Clark  at  two  thousand  five  hundred 
dollars.  It  is  not  alleged  that  there  was  an 
express  rescission,  but  it  is  left  to  implica- 
tion that  the  second  agreement  was  under- 
stood to  be  a  rescission :  nor  is  any  reason 
given  why  after  a  sale  of  the  land  at  two 
thousand  five  hundred  dollars  and  payment 
of  part  of  the  purchase  money,  it  should 
be  taken  back  and  the  purchaser  permitted 
to  take  one-half  of  it  at  one  thousand  dol- 
lars. The  receipts  thereafter  given  tend  to 
render  the  transaction  still  more  obscure; 
for  they  purport  to  be  given  for  money  re- 
ceived in  payment  of  Grant's  half  of  the 
land ;  though  it  does  not  appear  that  after 
the  15th  of  October  1839  there  was  any  con- 
tract between  them  by  which  Grant  sold  to 
Clark  the  half  of  the  land  retained  by  him. 
Whatever  may  have  been  the  nature  of  the 
dealings  between  these  parties,  there  is 
nothing  to  show  that  they  were  of  such  a 
nature  as  to  give  Clark  an  equitable  lien 
on  the  property.  Under  the  most  favorable 
aspect  of  the  case  for  Clark,  and  regarding 
all  the  transactions  as  taking  place  fairly, 
there  was  no  debt  due  to  him  until  their  final 
arrangement  setting  aside  their  previous 
contracts  and  converting  his  advances  as  a 
purchaser  and  partner  into  a  debt  secured 
by  a  deed  of  trust  then  executed  upon  the 
whole  of  the  land:  and  it  seems  to  me  he 
cannot  go  behind  his  deed.  Before  that 
arrangement  no  debt  was  due  to  him.  His 
case  is  not  as  strong  as  that  of  the  vendor 
to  whom  there  is  an  actual  debt  due,  for 
which  he  has  an  implied  lien,  as  to  whom 
it  has  been  decided  that  when  he  takes  a 
mortgage  for  the  purchase  money  his 

176  implied  equitable  lien    for   the   *pur- 
chase  money   is  superseded.     Tayloe 

V.  Adams,  Gilm.  329;  Little,  &c.  v.  Brown, 
2  Leigh  353.  I  think  the  creditors  have  not 
shown  anything  which  entitles  them  to  go 
behind  the  deed  of  trust;  and  the  judgment 
being  prior  in  date,  the  appellant,  who  by 
substitution  is  entitled  to  the  benefit  of  it, 
must  be  first  satisfied.  But  as  the  judg- 
ment only  authorized  a  charge  upon  a 
moiety  of  the  land,  a  moiety  only  can  be 
subjected  to  sale  for  his  benefit. 

It  has  been  supposed  that  the  case  of  the 
Mutual  Assurance  Society  v.  Stanard,  4 
Munf.  539,  decides  that  where,  after  a 
judgment,  the  debtor  conveys  the  whole  of 
his  land,  and  the  deed  provides  for  the  sale 
thereof,  the  judgment  is  a  charge  upon  the 
whole  proceeds,  and  must  be  first  satisfied. 
In  that  case  no  such  question  seems  to  have 


been  considered  by  the  court.  It  may  have 
been  known  that  a  moiety  of  the  property 
would  be  sufficient  to  discharge  the  judg- 
ment ;  and  therefore  the  point  may  not  have 
been  made.  The  main  question  in  the  cause 
was  whether  the  judgment  could  relate  to 
the  first  day  of  the  term,  so  as  to  overreach 
intermediate  incumbrances.  Having  de- 
cided that  the  trustees  t9ok  in  subordination 
to  the  judgment,  it  became  necessaiy  to 
determine  what  effect  this  would  have  upon 
the  rights  of  the  parties;  and  the  coart, 
without  deciding  the  general  question 
whether  the  court  of  chancery  could  in  all 
cases  decree  a  sale  of  the  land  out  and  out, 
at  the  instance  of  the  judgment  creditor, 
directed  that  as  the  deed  in  that  case  had 
provided  for  a  sale  for  the  purposes  of  the 
trust,  the  whole  should  be  sold  by  the  trus- 
tees, who  should  in  the  first  place  pay  the 
judgment  out  of  the  proceeds,  and  then 
proceed  to  the  execution  of  the  trust.  The 
question  as  to  the  power  of  a  court  of  chan- 
cery in  such  cases  to  sell  out  and  out  was 
not  free  from  difficulty,  as  will  appear  from 

the  remarks  of  Green,  judge,  in  Blow 
177      V.  Maynard,  2  Leigh  29,  57 ;  •and  the 

case  of  the  Mutual  Assurance  Sodetj 
V.  Stanard  is  an  authority  for  the  exercise 
of  the  power  where  a  subsequent  deed  has 
been  executed  providing  for  the  sale ;  bat 
cannot  be  considered  an  authority  for  the 
other  proposition,  because  it  does  not  appear 
that  it  was  necessary  to  decide  it,  or  that  it 
was  considered. 

It  was  decided  in  Haley  v.  Williams,  1 
'Leigh  140,  that  a  judgment  is  a  lien  on  the 
whole  of  the  debtor's  equitable  estate;  and 
the  whole  fund  and  not  a  moiety  is  to  be 
applied  to  the  judgment.  In  that  case  the 
legal  title  was  in  a  trustee  for  the  security 
of  a  debt  having  priority  to  the  judirments. 
Green,  judge,  (whose  opinion  in  this  respect 
was  concurred  in  by  the  other  judges,  as  a 
decree  was  entered  conforming  to  it,)  stated 
that  a  court  of  equity,  upon  the  principle 
that  equity  follows  the  law,  would,  if  it 
were  practicable,  subject  only  a  moiety; 
but  that  was  impracticable ;  as  equity  could 
only  enable  the  creditor  to  reach  the  equity 
of  redemption  by  allowing  him  to  redeem; 
which  cannot  be  done  with  a  proper  regard 
to  the  rights  of  the  mortgagee,  without  re- 
quiring him  to  redeem  in  toto,  and  not  for 
a  moiety  only:  And  when  redeemed,  the 
judgment  creditor  has  a  right  to  stand  in 
the  shoes  of  the  mortgagee,  and  to  tack  his 
judgment.  The  debtor  would  not  ask  to 
redeem  without  paying  the  judgment  &s 
well  as  the  mortgage  debt,  upon  the  princi- 
ple that  he  who  asks  must  do  equity. 

But  where  the  legal  estate  is  in  the  debtor 
at  the  date  of  the  judgment,  the  creditor  can 
only  subject  a  moiety ;  and  a  subsequent 
alienation  by  the  debtor  cannot  enlarge  his 
rights.  Even  where  the  alienation  is  fraud- 
ulent, equity  merely  removes  the  fraudalent 
conveyance  out  of  his  way.  Stiieman  v. 
Ashdown,  2  Atk.  R.  477;  Ibid.  607;  McNew 
V.  Smith,   5   Gratt.    84.     And   there   wooUl 

seem  to  be  no  good  reason  why  a  bona 
178      fide    'incumbrancer    should   be  in  a 
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worse  condition  than  a  fraudulent  alienee. 
In  McClung  v.  Beime,  10  Leigh  394, 
there  had  been  successive  alienations, 
and  this  court  by  its  decree  subjected  an 
equity  of  redemption  remaining  in  the 
debtor  in  a  portion  of  the  property,  to  be 
sold  out  and  out,  under  the  authority  of 
Haley  and  Williams ;  and  sales  of  the  resi- 
due of  the  pr6perty  were  decreed  to  be  made 
until  a  moiety  was  sold.  It  seems  to  me 
that  this  is  all  the  complainants  can  claim 
by  virtue  of  the  judgment  lien  in  the  pres- 
ent case. 

The  bill  averred  that  Grant  at  the  time  of 
the  judgment  was  seized  of  the  several  tracts 
of  land  described  in  sundry  conveyances, 
copies  of  which  were  filed:  And  further- 
more, that  the  deed  of  trust  covered  all  the 
land  owned  by  Grant  at  the  date  of  the 
judgment.  By  a  comparison  of  the  lands 
described  in  the  copies  of  the  deeds  to 
Grant,  with  the  tracts  described  in  the  deed 
of  trust,  it  appears  that  some  lands  described 
in  the  deeds  to  Grant  were  not  included  in 
the  deed  of  trust. 

On  the  25th  October  1842,  the  cause  came 
on  to  be  heard  by  consent,  and  an  interlocu- 
tory decree  was  entered  directing  a  sale  of 
the  land  in  the  bill  mentioned.  This  I  un- 
derstand to  be  a  consent  of  parties  for  the 
hearing  of  the  causes  at  that  time ;  but  not 
a  consent  to  the  decree  of  sale :  That  was 
the  decision  of  the  court.  At  a  subsequent 
day  of  the  same  term,  it  being  suggested 
that  there  was  another  suit  pending  in  favor 
of  James  Cox  against  Grant  and  others,  in 
which  the  complainant  Cox  was  attempting 
to  subject  the  same  land  to  sale,  by  consent 
of  parties,  the  suits  were  amalgamated  so 
far  as  to  come  on  and  be  heard  together. 
And  by  like  consent,  it  was  ordered  that  the 
decree  for  the  sale  of  the  land  before  recited, 
should  be  considered  as  having  been  pro- 
nounced in  both  cases.  A  sale  was  after- 
wards made,  and  there  being  no  exception 
to  the  report,  the  same  was  confirmed ; 
179  •and  the  court  proceeded  to  pronounce 
upon  the  rights  of  the  parties,  and 
distribute  the  proceeds.  In  these  proceed- 
ings there  were  errors  not  affected  or  cured 
by  the  consent  of  the  parties.  That  consent 
merely  cured  any  irregularities  as  to  the 
time  of  bringing  on  the  first  cause  for  hear- 
ing, the  amalgamating  the  two  causes,  and 
in  making  the  decree  as  entered  in  the  first 
case,  a  decree  in  both  cases,  without  a 
formal  entry  in  each  case.  The  error,  if 
any,  in  decreeing  a  sale  as  the  cause  then 
stood,  was  not  cured.  There  should  not 
have  been  a  decree  for  a  sale  until  the 
priorities  of  the  parties  were  adjusted,  and 
until  it  had  been  ascertained  what  portion  of 
the  lands  appearing  by  copies  of  deeds  filed 
with  the  bill  to  belong  to  the  debtor  were 
included  in  the  deed  of  trust.  The  lands 
not  so  included' should,  according  to  the  case 
of  McClung  V.  Beirne,  ubi  supra,  have  been 
first  sold  and  applied  to  the  prior  judgment; 
and  if  insufficient  to  pay  it,  then  the  lands 
embraced  by  the  deed  of  trust  should  have 
been  sold  and  so  much  of  the  proceeds 
thereof   as  would,  with  the  proceeds  of  the 


lands  not  conveyed,  amount  to  a  moiety  of 
the  proceeds  of  all  of  said  lands,  should 
have  been  applied,  if  necessary,  to  the  in- 
demnity of  the  complainants.  The  record 
in  the  other  suit,  though  heard  with  this 
case,  is  not  before  us.  If  as  it  would  seem 
from  the  recitals  in  the  decree,  a  judgment 
has  been  rendered  for  that  claim,  and  it 
was  entitled  to  priority  over  the  deed  of 
trust,  it  should  have  been  satisfied  out  of 
the  other  moiety  of  the  proceeds  arising 
from  a  sale  of  the  lands :  And  the  residue 
should  have  gone  to  the  benefit  of  the  Ar- 
ties provided  for  in  the  trust  deed.  The 
decree  gives  the  latter  the  proceeds  of  all  the 
lands,  whether  embraced  by  the  deed  of 
trust  or  not,  subject  to  the  claim  for  the  two 
hundred  dollars.  The  lands  seem  to  have 
been  sold  as  one  tract;  and  it  cannot  be 
ascertained  from  what  appears  in  this 

180  record,  what  the  *Iands  not  embraced 
in  the  trust  deed  were  worth.    The  sale 

was  confirmed  and  a  conveyance  to  the  pur- 
chaser directed  by  the  final  decree;  and 
as  the  appeal  brings  up  the  whole  of  the 
decree  and  suspended  its  execution,  the 
claim  of  the  purchaser  must  fall  with 
the  reversal  of  the  decree,  unless  there  was 
some  reason  to  affirm  it  so  far  as  it  con- 
firmed the  sale  and  directed  a  conveyance. 
Nothing  of  that  kind  appears.  On  the  con- 
trary, the  purchaser  is  the  representative 
of  the  trustee  in  the  deed  of  trust,  who  was 
the  creditor  in  one  of  the  debts  provided 
for,  and  one  of  three  assignees  of  the  other 
debt.  He  does  not  occupy  the  position  of  a 
stranger  to  the  controversy,  who  purchased 
at  a  judicial  sale,  but  is  the  party  chiefly 
benefited  by  the  proceedings  complained  of. 
And  as  the  appeal  suspended  the  order  con- 
firming the  sale  and  arrested  its  execution, 
the  whole  decree  should  be  reversed  and  the 
sale  set  aside,  and  a  resale  directed,  and  an 
application  of  the  proceeds  made  upon  proper 
principles.  I  think  the  decree  should  be 
reversed. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  com- 
plainants in  the  court  below,  who,  with 
Isaac  C.  Grant,  were  parties  to  the  single 
bill  executed  to  James  Cox  on  the  25th  July 
1839  for  one  thousand  three  hundred  dollars, 
ought,  as  between  themselves  and  said  Isaac 
C.  Grant,  to  be  regarded  as  the  securities  of 
said  Isaac  C.  Grant,  who,  as  to  them,  had, 
for  valuable  consideration,  assumed  the 
relation  of  principal,  and  was  primarily 
liable  for  said  debt.  That  said  Isaac  C. 
Grant  having  failed  to  discharge  his  co-ob- 
ligors from  liability,  and  the  creditor  having 
sued  and  obtained  judgment,  the  complain- 
ants or  either  of  them  who  have  been 

181  'compelled  to  pay  said  judgment,  are 
entitled  to  be  substituted  to  the  lien  of 

said  judgment  on  the  real  estate  of  said 
Isaac  C.  Grant.  That  as  said  judgment 
was  prior  in  date  to  the  deed  of  trust  of  the 
19th  day  of  September  1840  from  said  Isaac 
C.  Grant  to  Francis  Smith ;  and  the  parties 
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claiming  under  said  deed  of  trust  having 
failed  to  establish  in  themselves  any  equity 
to  charge  said  lands  prior  to  said  deed  of 
trust,  or  to  show  any  reason  why  the  equity 
of  the  complainants  in  the  court  below  to 
be  substituted  to  the  lien  of  the  judgment, 
should  be  postponed  until  the  debts  secured 
by  the  trust  deed  should  be  satisfied,  the 
complainants  are  entitled  to  priority  of 
satisfaction  for  the  sums  paid  by  them  or 
either  of  them  in  discharge  of  said  judg- 
ment, to  the  extent  of  a  moiety  of  said 
land  conveyed  by  the  deed  of  trust,  or  the 
{proceeds  arising  from  the  sale  thereof,  after 
applying  to  their  satisfaction  the  proceeds 
arising  from  the  sale  of  the  other  lands  of 
said  Grant  not  included  in  said  deed  of  trust. 
That  as  according  to  the  principles  of  the 
case  of  McClung  v.  Beirne,  10  Leigh  394, 
the  lands  retained  by  the  debtor  and  not 
aliened  should  be  first  subjected  to  the  relief 
of  the  subsequent  bona  fide  alienees  and 
incumbrancers,  the  whole  proceeds  of  the 
land  not  embraced  in  the  deed  of  trust 
should  be  first  applied  to  the  indemnity  of 
the  complainants  and  each  of  them,  for  the 
amount  paid  by  them  or  either  of  them  in 
satisfaction  of  said  judgment;  and  if  not 
sufficient  to  indemnify  them,  and  if  the 
proceeds  arising  from  the  sale  of  such  lands 
not  included  in  said  deed  of  trust,  should 
not  be  equal  to  a  moiety  of  all  the  lands  of 
the  debtor,  then  so  much  of  the  proceeds 
arising  from  the  sale  of  the  lands  embraced 
in  the  deed  of  trust  as  will,  when  added  to 
the  proceeds  of  the  other  lands  not  so  em- 
braced, amount  to  a  moiety  of  all  the  lands 
owned    by  the  debtor,  should  be  applied  to 

the  indemnity  of  the  complainants  or 
182      *either  of   them.      That    out  of    the 

other  moiety  of  the  proceeds  arising 
from  the  sale  of  lands  of  the  debtor,  the 
debt  of  two  hundred  dollars  recovered  by 
James  Cox  against  said  Grant  with  interest 
and  costs,  should  be  satisfied,  if,  as  it  would 
seem  from  the  recital  in  the  decree,  a  judg- 
ment has  been  recovered  prior  to  the  date 
of  the  deed  of  trust.  But  as  the  record  in 
that  case  is  not  before  this  court,  although 
the  cases  were  heard  together,  no  decision 
as  to  the  rights  of  the  parties  as  involved 
in  that  case,  can  be  pronounced.  The 
residue  of  the  fund  arising  from  a  sale  of 
all  the  lands  as  aforesaid  after  applying  a 
moiety  as  aforesaid  if  required,  to  the  in- 
demnity of  the  complainants,  and  the  other 
moiety  thereof  or  so  much  as  is  required, 
to  the  payment  of  the  two  hundred  dollars 
and  interest  and  costs  as  aforesaid,  provided 
it  should  appear  that  said  last  claim  is  en- 
titled to  priority  to  the  deed  of  trust,  is  to 
be  applied  to  the  benefit  of  the  parties 
named  in  the  deed  of  trust  according  to  the 
terms  thereof. 

The  court  is  further  of  opinion,  that  there 
was  error  in  proceeding  to  decree  a  sale  of 
the  lands  before  the  priorities  of  the  parties 
had  been  ascertained,  and  without  an  en- 
quiry as  to  what  lands  owned  by  the  debtor 
as  described  in  the  deeds,  copies  of  which 
were  made  exhibits  with  the  bill,  were  in- 
cluded in  the  deed  of  trust. 


The  court  is  therefore  of  opinion,  that 
said  decree  is  erroneous,  and  it  is  adjudged 
and  ordered  that  the  same  be  reversed  with 
costs  to  the  appellant ;  and  the  cause  is  re- 
manded with  instructions  to  set  aside  the 
sale  heretofore  made,  to  direct  an  enqnirj 
by  a  commissioner  to  ascertain  what  por- 
tion of  the  land  of  the  said  Isaac  C.  Grant 
was  not  conveyed  by  the  deed  of  trust ;  also 
an  enquiry  to  ascertain  how  much  of  said 
judgment   for  said   debt   of   one   thoasand 

three  hundred  dollars  has  been  paid  bj 
183      the  complainants,  or  either  of  *them, 

and  to  render  a  decree  in  favor  of  each 
of  the  complainants  against  said  Isaac  C. 
Grant  for  the  amount  so  paid  and  interest. 
And  if  the  same  shall  not  be  paid  within  a 
reasonable  time,  to  be  fixed  by  the  coart, 
then  to  decree  said  lands  to  be  sold  and  the 
proceeds  applied ;  and  the  cause  proceeded  in 
in  order  to  a  final  decree,  according  to  the 
principles  of  this  opinion  and  decree. 


184.  *Roberts  v.  King.* 

July  Term,  1868,  Lewlaburt. 
5«le  of  5l«ve»— Property  in  PosMSsion  of  Veodor-Cate 
St  Bar.— In  1817  K  executed  to  his  step  son  B  a  hill 
of  sale  for  a  female  slavet  purporting  to  be  for  a 
valuable  consideration.  At  the  time  R  was  hat  a 
boy,  and  lived  with  K,  and  continued  to  lire  with 
him  until  1826,  when  he  married  and  settled  near 
K  on  land  riven  him  by  K.  The  slave  had  seven 
children,  and  all  of  them  but  one  continued  in  tbe 
possession  of  K  until  the  death  of  R  in  1845;  that  one 
had  been  for  some  years  previous  to  R*s  deaUi  in 
his  possession.  R  had  been  heard  to  aaj  tbat  K 
had  made  him  a  bill  of  sale  for  the  slaves  and  tbat 
they  would  be  his  at  the  death  of  K  and  his  wife 
who  was  the  mv>ther  of  R.  R  died  leaving*  a  widow- 
but  no  children,  so  that  his  widow  and  motSer 
were  his  distributees.  In  a  short  time  after  tbe 
death  of  R  his  widow  filed  a  bill  against  K  and 
wife  and  R's  administrator,  claiming  distribntion 
of  the  slaves,  allesrinff  that  the  debts  of  R  bad 
been  paid  by  the  administrator  out  of  other  prop- 
erty, that  he  declined  to  sue  for  the  slaves  bnt 
consented  to  the  suit  K  and  wife  answered  and 
insisted  that  the  bill  of  sale  was  intended  to  girt 
to  R  only  the  remainder  of  the  slaves  after  their 
death,  and  was  so  understood  by  R,  who  never  set 
up  any  claim  to  the  slaves  during  bis  life:  tbat 
the  slave  conveyed  was  a  irif t  from  K  to  R,  witb- 
out  consideration,  thoufirh  the  bill  of  sale  pur- 
ported to  be  for  value.  And  they  objected  to  tbe 
jurisdiction  of  the  court:  and  relied  upon  tbe 
statute  of  limitations,  and  the  lapse  of  time.  H*a 
administrator  answered,  admitting  the  facts 
stated  in  the  bill  as  to  his  action.  Hkld: 
I.  Same— Same— Equity  Jurtadlctloa  —it  is  a  proper 

case  for  the  Jurisdiction  of  the  court. 
3.  Same— Same— Statute  of  Llmltatioas.— The  pos- 
session of  K  was  subordinate  to  the  deed,  and 
not  adversary;  and  therefore  the  claim  was  not 
barred  by  the  statute  of  limitations, 

♦In  Erskine  v.  North,  14  Qratt.  89.  the  court  said: 
"And  I  apprehend  that  It  is  a  well-established  prin- 
ciple, that  a  errant  will  never  be  presumed  in  favor 
of  a  party  who  by  his  answer  expressly  or  impliedly 
admits  that  no  grant  has  been  made.  Roberts  t. 
Kinsr.  10  Gratt  184.** 
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3.  S—e— S— e— LachWb— B  haYinsr  lived  with  K 
who  stood  in  the  place  of  a  parent  and  gnardlan 
to  him*  until  1828,  and  the  snit  havlnf  been 
bronffht  in  1846.  the  lapse  of  time  does  not  bar 
the  claim. 

4.  Smmtfi  Pi  f  iiiMyt  Ion  of  Recmvesrance— Case  at  Bar. 
—The  ffronnd  of  defence  set  up  in  the  answer 
precludes  the  presumption  of  a  reconyeyance  of 
the  slaves  by  R  to  K. 

In    July    1846   Jane    Roberts,    widow    of 

Richard  T.  Roberts  deceased,    instituted  a 

suit    in    equity    in    the     Circuit    court    of 

Tazewell     county,      against     Elijah 

185  *King,  and  Polly  his  wife,  and  Alex- 
ander Ward  administrator  of  Roberts, 

to  recover  her  distributable  share  in  certain 
slaves  in  the  possession  of  King,  which 
she  alleged  were  a  part  of  her  late  hus- 
band's estate.  In  her  bill  she  charged,  that 
on  the  22d  of  July  1817  King  executed  to 
Roberts  a  bill  of  sale  for  a  negro  woman 
named  Celia  and  her  child,  in  consideration 
of  the  sum  of  three  hundred  dollars ;  which 
bill  of  sale  was  acknowledged  in  court  by 
King  and  ordered  to  be  recorded.  That 
said  slaves  went  into  the  possession  of 
Roberts,  and  remained  there,  with  the  ex- 
ception of  some  short  intervals  of  time, 
until  the  death  of  Celia.  That  she  left 
seven  children,  which  also  remained  in  the 
possession  of  Roberts,  with  occasional  in- 
termissions, until  his  death,  which  took 
place  in  the  year  1845.  That  Roberts  died 
intestate  and  childless,  leaving  the  plaintiff 
and  Mrs.  King,  who  was  his  mother  by  a 
former  husband,  his  heirs  and  distributees. 
That  Roberts  and  King  lived  within  less 
than  half  a  mile  of  each  other,  on  the  most 
friendly  terms.  And  King  having  no  chil- 
dren, and  being  old  and  infirm,  Roberts 
frequently  permitted  some  of  the  said 
negroes  to  spend  a  considerable  time  at 
King's  house  to  aid  him  in  carrying  on  his 
plantation;  but  that  this  never  lasted  more 
than  a  year  at  a  time ;  the  slaves  last  loaned 
being  then  recalled  and  others  sent  in  their 
places.  That  since  the  death  of  Roberts  all 
the  slaves  aforesaid  were  claimed  by  King 
who  took  possession  of  and  still  retains 
them. 

She  stated  further,  that  Alexander  Ward 
had  qualified  as  administrator  of  Roberts, 
and  had  paid  all  the  debts  without  resorting 
to  the  slaves,  and  yielded  his  claim  upon 
them,  that  they  might  be  distributed  ac- 
cording to  law.  She  claimed  that  she  was 
entitled  to  one  moiety  of  the  slaves  for  life, 
and  asked  for  a  decree  accordingly,  and  for 
general  relief. 

King  and   wife    answered   the  bill, 

186  and   objected    to  *the  jurisdiction  of 
the  court,    on  the  ground  that  as  the 

bill  charges  that  they  hold  the  slaves  ad- 
versely, the  question  of  title  should  be  tried 
at  law  in  an  action  brought  against  them 
by  the  administrator  of  Roberts.  They 
further  say,  that  Roberts  being  the  son  of 
the  female  defendant,  was  brought  up  by 
them;  they  having  married  when  he  was 
very  young.  That  having  no  children  of 
his     own,     King    considered    and    treated 


Roberts  as  his  son,  and  having  determined 
in  1817  to  give  him  the  slave  Celia  and  her 
Increase  after  the  death  of  himself  and 
wife,  David  Ward,  a  neighbor,  was  re- 
quested to  draw  an  instrument  to  effect  this 
object.  The  bill  of  sale  mentioned  by  the 
plaintiff  was  accordingly  prepared  by  Ward, 
who  stated  that  the  instrument  must  be 
recorded,  and  that  it  would  then  give  the 
negroes  to  Roberts  after  their  death.  That 
having  implicit  confidence  in  Ward,  and 
knowing  nothing  of  the  legal  effect  of  such 
instruments,  the  defendant  King  executed 
the  bill  of  sale  and  had  it  recorded ;  but  his 
intention  in  so  doing  was  only  to  bestow 
the  slaves  upon  Roberts  after  the  death  of 
himself  and  wife;  and  this  he  supposed 
was  the  effect  of  the  instrument.  That  no 
consideration  whatever  passed  from  Roberts 
to  said  King;  but  it  was  on  the  part  of 
King  a  mere  voluntary  act  of  kindness  to 
a  boy  whom  he  had  raised.  Indeed,  Roberts 
at  that  time  was  worth  nothing  whatever 
except  a  few  things  which  had  been  given 
him  by  King;  and  he  was  a  youth  living 
with  King  and  wife,  supported  by  them 
and  under  their  control. 

They  aver  that  the  only  object  of  the  bill 
of  sale  was  to  secure  the  slaves  to  Roberts 
after  the  death  of  King  and  wife,  and  that 
he  so  understood  it,  and  never  in  his  life 
claimed  any  interest  in  the  slaves  whilst 
King  and  wife  should  live.  That  it  was 
wholly  untrue  that  the  slaves  were  taken 
possession  of  by  Roberts,  and  retained 
until  his  death.  That  he  never  had 
187  possession  *under  the  bill  of  sale,  and 
never  claimed  it.  That  he  never 
exercised  the  slightest  act  of  ownership 
over  the  slaves,  and  always  asked  the  per- 
mission of  King  and  wife  when  he  needed 
the  services  of  the  slaves. 

They  further  state,  that  after  the  execu- 
tion of  the  bill  of  sale  Roberts  continued  to 
live  with  them  until  1826,  when  he  married ; 
and  the  defendant  King  gave  him  a  part  of 
his  own  plantation  to  live  on  ;  and  he  re- 
sided on  the  land  so  given  him  until  his 
death.  The  slaves  however  remained  with 
King  and  wife,  and  their  right  was  never 
questioned.  That  Roberts  frequently  in- 
formed defendants  that  the  health  of  his 
wife  was  delicate,  and  that  she  could  not 
undergo  hard  labor ;  and  he  often  requested 
as  a  favor  that  they  would  let  some  of  the 
slaves  stay  with  his  wife  and  assist  her. 
That  such  requests  were  never  refused,  and 
defendants  permitted  sometimes  one  and 
sometimes  another  of  the  slaves  to  go  and 
assist  Roberts'  wife,  so  that  there  was  gen- 
erally one  of  the  slaves  there;  but  they 
were  taken  home  whenever  defendants 
chose,  and  their  right  to  do  so  was  never 
questioned.  That  in  fact  everything  that 
Roberts  owned  had  been  given  to  him  by 
the  defendants,  and  they  intended  him  to 
enjoy  after  their  death  all  that  they  owned. 
That  the  defendant  King  had  been  in  un- 
disputed possession  of  the  slaves  from  the 
date  of  the  bill  of  sale  until  Roberts'  death, 
a    period   of   twenty-eight   or  twenty-nine 
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years;  and  he  relied  upon  this  lapse  of  time 
as  a  bar  to  the  plaintiff's  suit. 

Ward  the  administrator  of  Roberts,  an- 
swered, and  said  that  he  had  paid  all  the 
debts  of  his  intestate  without  its  being* 
necessary  to  use  the  slaves  for  that  purpose. 
That  he  knew  the  slaves  mentioned  in  the 
bill  were  subject  to  distribution  between 
the  plaintiff  and  Mrs.  King  alone;  and  as 
there  was  a  dispute  between  them  about 
the    property,     he     thought    it    best 

188  *for  the  interest  of  the  estate  he  rep- 
resented, not  to  waste  it  in  contro- 
versies with  the  distributees,  but  to  permit 
them  to  settle  the  matter  among  themselves. 
He  therefore  made  no  objection  to  the  in- 
stitution of  a  suit  by  the  widow  of  his  in- 
testate for  a  distribution  of  the  slaves. 

The  bill  of  sale  of  the  slaves  mentioned 
in  the  bill  is  there  correctly  described.  It 
appears,  however,  that  King  always  kept 
possession  of  all  the  slaves  except  one 
named  Ann,  which  was  in  the  possession  of 
Roberts  several  years  before  his  death. 
And  one  of  the  witnesses  states,  that  he 
had  heard  Richard  T.  Roberts  frequently 
say,  that  Elijah  King  had  given  him  a  bill 
of  sale  for  the  negroes  in  controversy,  and 
at  King's  death  he  would  own  them  all. 
That  he  never  spoke  of  them  as  his  property 
except  at  the  death  of  King,  and  witness's 
impression  was,  at  the  death  of  his  mother 
also. 

Pending  the  cause,  the  defendant  King 
died ;  and  the  case  coming  on  to  be  heard 
in  September  184S,  the  court  dismissed  the 
bill  with  costs.  Whereupim,  the  plaintiff 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Floyd,  for  the  appellant. 
S.  I/ogan,  for  the  appellee. 

LEKt  J.  I  concur  with  Judge  Daniel  in 
the  opinion  that  the  objection  to  the  juris- 
diction of  the  court  in  this  case  cannot  be 
sustained.  The  failure  of  Ward  the  admin- 
istrator of  Richard  T.  Roberts,  to  take  any 
measures  for  the  recovery  of  the  slaves 
from  King,  and  his  surrender  of  the  subject 
for  discussion  and  settlement  between  the 
appellant  and  Mrs.  King,  admitted  in  his 
answer,  and  placed  upon  the  ground  that 
although  he  knew  there  was  a  dispute  about 
the  property,  yet  as  it  was  not  neces- 

189  sary  to  resort  to  the   slaves  *for  pay- 
ment of  debts,  he   thought  it  best  for 

him  not  to  engage  in  the  controversy,  but 
leave  it  to  the  distributees  to  settle  the 
matter  among  themselves,  constituted,  as  I 
think,  a  sufficient  ground  for  the  appellant 
to  resort  to  a  court  of  equity  for  a  distribu- 
tion of  the  slaves  between  herself  and  Mrs. 
King,  if  she  could  show  herself  entitled  to 
such  distribution.  But  I  cannot  concur  in 
the  conclusion  at  which  he  has  arrived, 
upon  the  pleadings  avd  proofs  in  the  cause, 
that  the  appellant  has  shown  herself  so 
entitled.  While  I  am  of  opinion  that  she 
will  be  entitled  upon  the  death  of  Mrs. 
King  to  a  moiety  of  the  slaves  for  her  life, 
I  am  equally  of  opinion  that  King  and  his 
— "-  had  acquired  a  right  to  hold  them  dur- 


ing their  joint  lives,    which    it  is  too  late 
now  to  disturb  or  call  in  question. 

I  think  it  is  clear  that  all  that  the  parties 
contemplated  by  the  conveyance  of  the  22d 
of  July  1817,  was  to  secure  the  slaves  to 
Roberts  after  the  death  of  King  and  his 
wife.  The  acts  and  declarations  of  all  the 
parties,  including  Roberts  himself,  show 
that  it  was  fully  intended  to  reserve  an 
estate  to  King,  and  his  wife  during  their 
lives,  and  that  after  their  deaths  the  slaves 
should  become  the  property  of  Roberts. 
For  notwithstanding  the  conveyance,  King 
continued  to  hold  possession  of  the  slaves, 
(excepting  the  girl  called  Ann,  whom  it 
may  be  fairly  inferred  he  permitted  to  staj 
in  the  family  of  Roberts  as  a  favor  under 
the  circumstances  stated  in  his  answer,) 
from  the  time  of  the  conveyance  down  to 
the  institution  of  this  suit,  (within  a  few 
days  of  twenty-nine  years),  and  after  its 
commencement  until  his  death  in  the  spring 
or  summer  of  1847,  claiming  at  the  least  an 
estate  in  the  property  for  the  joint  lives  of 
himself  and  his  wife ;  and  Roberts  permitted 
this  possession  to  continue  until  his  death, 
which    occurred   in   1845,  a  period  of  about 

twenty-eight  years,  never  making  anj 
190      demand  of  possession  *of  the  property 

or  setting  up  any  claim  except  to  the 
remainder  after  the  expiration  of  the  life 
estate  of  King  and  his  wife.  It  is  true  the 
deed  executed  by  King  conveyed  the  prop- 
erty to  Roberts  absolutely;  and  doubtless 
he  might,  by  a  proceeding*  taken  within 
proper  time,  have  recovered  the  possession 
of  it  from  King;  nor  could  the  latter  have 
successfully  resisted  such  recovery  by  show- 
ing that  the  effect  and  operation  of  the  deed 
was  not  according  to  the  real  intention  of 
the  parties.  But  if  Roberts  failed  to  resort 
to  any  measure  to  recover  the  slaves,  and 
permitted  King  to  hold  possession  of  them 
for  twenty-eight  years  after  he  had  made 
an  absolute  conveyance  of  them  to  him, 
under  a  claim  of  whatever  estate  or  interest 
in  them,  whether  of  the  absolute  property 
or  of  an  estate  for  life,  I  cannot  perceive 
how  Roberts  or  his  representatives  can 
afterwards  successfully  controvert  the  right 
of  King  to  hold  them  for  the  estate  so 
claimed  by  him.  If  King,  after  making 
the  deed,  had  been  permitted  by  Roberts  to 
retain  possession  of  the  slaves  during  his 
(Roberts')  life,  claiming  to  hold  them  abso- 
lutely as  his  own  property,  notwithstanding 
his  deed  and  in  defiance  of  Roberts,  npon 
the  ground  that  the  deed  was  obtained  bj 
fraud  or  was  not  binding  upon  him  for  any 
cause  which  he  might  please  to  assign,  cer- 
tainly after  the  death  of  Roberts,  his  rep- 
resentatives could  never  recover  the  slaves 
of  King  at  law  or  in  equity ;  and  there  can 
be  no  conceivable  reason,  as  it  seems  to 
me,  why  because  King  has  claimed  only  an 
estate  for  the  lives  of  himsell^and  his  wife 
during  the  long  period  for  which  he  has 
been  suffered  to  hold  possession  of  them 
under  such  claim,  instead  of  the  absolute 
property,  the  representatives  of  Robertson 
any  more  successfully  controvert  the  life 
estate    claimed    by    King    than   they  coold 
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the  absolute  property,  if  such  had  been  the 

character  of  King's  claim.     Indeed,    if  to 

maintain    the   right  of  King  and  his 

191  wife  to  hold  the  slaves  daring  *their 
lives,  it  were  necessary  to  presume  a 

deed  of  retrocession  of  the  slaves  from 
Roberts  to  King  for  the  lives  of  King  and 
wife,  I  can  perceive  no  reason  why,  under 
the  well  settled  doctrine  upon  that  subject, 
such  presumption  might  not  be  made.  But 
it  is  not  necessary  to  presume  such  a  deed, 
because  a  deed  from  Roberts  was  not  re- 
quired to  vest  a  life  estate  in  the  property 
in  King  and  his  wife.  A  parol  gift  accom- 
panied by  the  possession,  and  which  re- 
mained with  the  donee,  would,  as  between 
the  parties,  be  sufficient  for  that  purpose; 
and  if  it  be  now  necessary  to  presume  such 
a  gift,  or  whatever  it  may  be  necessary  to 
presume  in  order  to  sustain  the  right  of 
Mrs.  King  to  hold  the  possession  of  the 
slaves  as  against  Roberts  and  his  represen- 
tatives during  her  life,  I  think  such  a  pre- 
sumption should  be  made. 

I  think,  therefore,  the  complainant  was 
premature  with  her  bill,  because  her  right 
to  possession  of  any  part  of  the  slaves  will 
not  have  become  perfect  until  the  death  of 
Mrs.  King;  and  that  the  court  did  not  err 
in  dismissing  her  bill.  But  the  dismissal 
should  have  been  without  prejudice  to  her 
right  to  maintain  any  proper  proceeding 
which  she  may  be  advised  to  institute  for 
the  recovery  of  her  interest  in  the  shares 
after  the  death  of  Mrs.  King. 

DANIEI/,  J.  The  objection,  to  the  juris- 
diction, taken  in  the  answer  of  King  and 
wife,  is  not  tenable.  It  is  stated  in  the  bill 
that  all  the  debts  due  by  the  estate  of 
Roberts  had  been  paid  by  the  administrator 
Ward,  without  a  resort  to  the  negro  prop- 
erty ;  and  that  he  had  yielded  any  further 
claim  upon  it.  And,  in  his  answer.  Ward 
admits  that  the  debts  had  been  all  paid, 
without  the  necessity  of  using  the  negroes 
for  the  purpose.  And  that  knowing  the 
slaves  were  subject  to  distribution  between 
the  plaintiff  and  his  codefendant  alone 
(no  other  person  being  interested  in  them), 
and  that   there   was  a  dispute  about 

192  the    property  *between    them,  he  had 
thought  it  best  for  the  interest  of  the 

estate  he  represented,  not  to  waste  it  in 
controversies  between  the  distributees,  but 
to  permit  them  to  settle  the  matter  among 
themselves:  And  that  he  had  therefore 
made  no  objection  to  the  institution  of  a 
suit,  by  the  widow  of  Roberts,  for  distribu- 
tion. The  debts  of  Roberts  being  all  paid, 
and  his  mother  Mrs.  King,  being,  in  any 
event,  entitled  to  a  moiety  of  the  slaves, 
there  could  have  been  no  utility  or  propriety 
in  requiring  the  institution  of  a  suit  at  law 
in  the  name  of  Ward  against  her  for  their 
recovery;  for  in  the  event  of  such  recovery 
Mrs.  King  would  have  had  a  right  imme- 
diately to  bring  her  suit  for  a  partition. 
Probable  delay,  expense  and  circuity  of 
action  were  properly  anticipated  and  avoided 
by  resorting  at  once,  as  Mrs.  Roberts  did, 
to  a  court  of  equity,  where  all  the  questions 


arising,  and  all  the  rights  involved,  in  the 
controversy,  could  be  determined  and  ad- 
justed in  one  proceeding. 

Nor  do  I  think  that  any  bar  to  a  recovery 
of  her  share  of  the  property  by  Mrs.  Roberts, 
is  to  be  found  in  the  statute  of  limitations. 
It  is  true,  it  is  not  shown  that  there  was 
any  change  in  the  possession  of  the  slaves 
following  the  execution  of  the  deed,  with 
the  exception,  that  Witten  a  witness  for 
the  defendant,  says  one  of  the  neizrro  girls 
lived  for  some  time  with  Roberts,  at  a 
period  not  long  before  his  death,  but  how 
long  he  did  not  know ;  and  that  two  of  the 
witnesses,  Barnes  and  Thompson,  also  say 
that  Roberts  had  in  his  possession  for  sev- 
eral years  before  his  death  one  of  the  girls, 
Ann :  But  whether  she  was  the  same  girl 
referred  to  in  the  deposition  of  Witten,  does 
not  distinctly  appear,  though  it  seems  most 

?robable  that  she  was.  And  the  witness 
'hompson  also  states  that  some  time  after 
the  death  of  Roberts  the  girl  became  sick 
and  was  carried  back  to  King's  for  the  pur- 
pose of  being  taken  care  of  till  she  got  well. 

A  change  of  possession,  however, 
193  was  not  at  all  ^essential  to  the  validity 
of  the  deed,  as  between  the  parties. 
The  deed  was  effectual  to  pass  the  title  of 
the  slaves;  and  if  King  continued  in  the 
uninterrupted  possession  of  them  (with 
the  exception  before  adverted  to),  he  did 
so  with  the  acknowledgment  on  his  part, 
written  and  recorded,  that  the  property  was 
no  longer  his,  but  belonged  to  another  to 
whom  he  had  sold  and  conveyed  it.  Bven 
if  Roberts  had  been  of  age,  and  in  no  wise 
connected  with  King  at  the  date  of  the  sale, 
the  legal  relation  between  the  parties,  in 
respect  to  the  property,  established  and 
shown  by  the  deed,  could  not  have  been 
changed  by  King,  except  by  some  unequiv- 
ocal act  or  declaration  by  him,  known  to 
Roberts,  evincing  a  purpose  to  disregard 
the  deed  and  to  hold  adversely  to  the  title 
which  it  purported  to  convey.  But,  in  fact, 
at  the  date  of  the  deed  Roberts  was  a  mere 
boy  living  with  King;  and  instead  of  being 
a  stranger,  was  his  step  son.  King  stood 
to  him  in  the  place  of  parent  and  guardian. 
At  what  time  Roberts  came  of  age  is  not 
shown ;  but  it  is  stated  in  the  answer  of 
King  and  wife,  that  he  continued  to  live 
with  them  till  1826,  when  he  married  and 
went  to  live  on  a  part  of  the  same  planta- 
tion on  which  King-  resided,  then  given 
him  by  the  latter. 

The  near  relationship  between  the  parties 
and  the  kind  feeliiigs  on  the  part  of  King 
towards  Roberts  still  subsisting,  as  shown 
by  the  gift  of  the  plantation,  preclude  all 
inference  (if  indeed  any  could  otherwise 
legally  arise),  that  the  failure  of  Roberts 
to  carry  the  slaves  with  him -when  he  left 
King's  for  his  new  home,  and  the  continued 
possession  of  King,  unaccompanied  by  any 
other  act  on  the  part  of  either,  originated 
in  any  purpose  with  King  to  hold  the  slaves 
thereafter  adversely  to  Roberts.  The  proofs 
in  the  cause  have,  I  think,  thus  wholly 
failed    in    furnishing    any    starting    point 
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from  which   the  Tunning  of  the  statute  can 
be  made  to  commence. 

194  *The   effort    to    base   a   defence  on 
presumptions    supposed    to   rise  from 

the  long  continued  possession  of  King  has, 
I  think,  also  failed.  It  is  stated  in  the  bill, 
and  is  not  denied  in  the  answer,  that 
Roberts  died  in  1845.  The  subpoena  was 
sued  out  in  July  1846,  and  the  bill  filed  at 
the  August  rules  following.  Allowing  a 
reasonable  time  for  the  qualification  of  the 
administrator  and  the  institution  of  the 
suit,  the  date  of  Roberts'  death  would  ap- 
pear to  be  correctly  stated :  and  if  we  throw 
out  of  the  computation  (as  I  think  we  may 
properly  do,  for  obvious  reasons),  the  period 
between  the  date  of  the  deed  and  the  time 
when  Roberts  ceased  to  live  with  King  in 
1826,  as  stated  in  the  answer,  the  posses- 
sion of  King  on  which  it  is  sought  to  found 
the  presumption,  would  fall  short  of  twenty 
years ;  and  looking  at  the  relation  in  which 
the  parties  stood  to  each  other,  and  the  fact 
that  one  of  the  slaves  was  in  the  possession 
of  Roberts  for  many  years  previous  to  his 
death,  I  should,  without  reference  to  the 
special  averments  in  the  answer  of  King 
and  wife,  be  strongly  disinclined  to  pre- 
sume, from  King's  possession,  an  abandon- 
ment by  Roberts  of  the  deed,  or  a  repurchase 
by  King  of  the  slaves.  But  when  we  come 
to  examine  the  answer,  all  the  grounds  for 
such  a  presumption  (if  any  otherwise  ex- 
isted), are  removed  by  its  statements,  and 
the  pretensions  on  which  the  defendants 
seek  to  rest  their  defence.  The  defence  set 
up  in  the  answer  is  not,  that  Roberts  had 
resold  or  given  back  the  slaves  to  King,  or 
abandoned  the  right  conferred  by  the  con- 
tract of  July  1817,  and  that  the  court  ought 
so  to  presume  from  the  long  possession  of 
King,  but  that  the  deed  does  not  truly  set 
forth  the  real  contract  and  understanding 
of  the  parties  to  it.  In  their  answer  the 
defendants  (King  and  wife)  say,  that 
Roberts,  who  is  the  son  of  Mrs.  King  by 
her  first  husband,  was  brought  up  by  them. 
That  King  having  no  children,  treated 

195  and  considered  Roberts  as  a  son ;  *and 
having  in  1817  concluded  to  give  him 

the  slaves  Celia  and  her  increase,  after  the 
death  of  himself  and  his  wife,  applied  to 
David  Ward,  a  neighbor,  to  draw  an  instru- 
ment to  effect  this  object.  That  the  bill  of 
•ale  of  the  22d  July  1817  was  accordingly 
prepared  by  Ward,  who  stated  that  he  must 
have  it  recorded,  and  it  would  then  give  the 
negroes  to  Roberts  after  his  King's  death. 
That  knowing  nothing  erf  the  legal  effect 
of  such  instruments,  and  having  implicit 
confidence  in  the  advice  of  Ward,  who  was 
a  magistrate,  he  executed  the  instrument 
and  had  it  recorded;  but  that  his  intention 
in  doing  so  was  only  to  bestow  the  slaves 
on  Roberts  after  the  death  of  himself  and 
wife,  and  that  he  thought  such  was  the 
effect  of  the  paper  drawn  by  Ward.  That 
no  consideration  whatever  passed  from 
Robertsto  King  (though  three  hundred  dol- 
lar -^^  ^ated  in  the  instrument  as  the 
r  ),    but    that    the    transaction 

's  part,  a  mere  voluntary  act 


of  kindness  to  a  boy  whom  he  had  raised, 
and  who  was  then  in  fact  worth  nothing 
whatever  except  a  few  things  which  he  had 
previously  given  him.  The  answer  pro- 
ceeds to  aver  that  Roberts  understood  the 
object  of  the  instrument,  and  never  claimed 
in  his  life  time  any  interest  in  the  slarea 
while  the  respondents  should  live.  That  he 
never  had  any  possession  under  the  deed, 
and  claimed  none.  That  he  never  exercised 
the  slightest  acts  of  ownership  over  them, 
and  invariably  asked  the  permission  of  the 
respondents  when  he  needed  the  services  of 
the  slaves.  In  support  of  these  averments, 
the  only  proof  offered  is  the  deposition  of  a 
single  witness,  who  says  that  he  had  fre- 
quently heard  Roberts  say  that  King  had 
given  him  a  bill  of  sale  of  the  negroes  in 
controversy,  and  at  his  death  he  would  own 
them  all ;  and  that  he  never  spoke  of  them 
as  his  property,  only  at  the  death  of  King^ 
and  (according  to  witness's  impression), 
at  the  death  of  Mrs.  King  also. 

196  *By  this  loose  proof  and  continued 
possession,  the  appellee  seeks  to  con- 
tradict and  change  the  plain  terms  and 
manifest  legal  effect  of  the  instrument 
under  which  Roberts  claims;  and  in  effect, 
to  substitute,  in  the  place  of  a  recorded 
deed  purporting  to  convey  for  value  a  pres- 
ent and  absolute  property  in  the  slaves,  a 
parol  voluntary  gift  to  be  en  joyed  only  after 
the  death  of  the  donor. 

Such  a  claim  on  the  part  of  the  appellee 
is  in  conflict  with  well  established  rules  of 
evidence,  and  plainly  at  war  with  any  de- 
fence in  aid  of  which  the  law  of  presump- 
tion from  long  continued  possession  can  be 
invoked. 


I  can  perceive  in  the 
negativing   the   right 
have    her  distributive 
in    controversy    with 
think  that  the  Circuit 
of  dismissing  her   bill, 
it  and  given  the  relief 


case  no  grounds  for 
of  Mrs.  Roberts  to 
share   of  the  slaves 

their    increase;  and 

court  ought,  instead 
to  have  entertained 

sought. 


ALLEN  and   SAMUELS,  Js.,   concurred 
with  Judge  Daniel. 

MONCURE,  J.,  concurred  with  Lee,  J. 

The  decree  was  as  follow^ : 

The  court  is  of  opinion,  that  Mrs.  Roberts 
is  entitled  to  have  distribution,  as  the  wife 
of  her  deceased  husband  Richard  T.  Roberte, 
of  the  slaves  with  their  increase,  in  the  bill 
and  proceedings  mentioned ;  and  that  the 
decree  of  the  29th  September  1848,  dis- 
missing her  bill  with  costs,  is  therefore 
erroneous.  The  court  is,  however,  also  of 
opinion  that  the  estate  of  King  ought  not 
to  be  subjected  to  the  payment  of  any  hire 
for  said  slaves  for  the  time  he  held  posses- 
sion of  them,  before  the  date  of  Roberts' 
death ;  the  court  being  satisfied,  from 
197  the  circumstances  of  the  case,  ^that 
the  possession  of  the  slaves  by  King 
during  the  life  of  Roberts  was  with  the 
permission  of  the  latter,  without  accounta- 
bility for  hire. 

Therefore,    it   is   adjudged,    ordered  and 
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decreed,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellees  pay  to 
the  appellant  her  costs  by  her  about  the 
prosecution  of  her  appeal  here  expended. 
And  the  cause  is  remanded  for  proper  ac- 
counts of  the  hires  of  said  slaves,  and  all 
proper  charges  for  their  keeping  to  be  taken, 
and  for  such  other  proceedings  as  may  be 
necessary  in  order  to  a  final  decree. 


198 


*Cecii  V.  Early  &  Others. 
July  Term,  1858,  Lewisburff. 


1.  Offldsl  Bonds— 5aretlM— Estoppel.*— Tbe  sureties 
of  a  deputy  in  his  bond  to  the  hlffh  sheriff  for  the 
faithful  discharge  of  his  duties,  are  estopped 
thereby  from  denying  that  their  principal  was 
deputy,  unless  the  bond  is  invalid. 

3.  5ttaie— Failure   of  Offlcer  to  Comply   with   Law— 

Eflect.t— The  bond  of  the  deputy  is  not  avoided  by 
the  fact  that  the  County  court  did  not  enter  of 
record  that  he  was  a  man  of  honesty,  probity  and 
irood  demeanor:  and  that  he  did  not  take  the  sev- 
eral oaths  required  by  law  to  be  taken  by  deputy 
sheriffs. 
3.  Pleading  and  Practice— Estoppel-Informal  Concln- 
fion.— Upon  a  motion  by  a  high  sheriff  against  a 
deputy  and  his  sureties,  they  file  a  special  plea; 
and  the  plaintiff  replies  specially,  and  relies  on  the 
facts  therein  stated  and  especially  on  the  bond  as 
an  estoppel:  though  the  replication  has  not  the 
peculiar  commencement  and  conclusion  of  a 
pleading  by  way  of  estoppel.  A  demurrer  to  the 
replication  should  not  be  sustained. 

This  was  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Pulaski,  overruling  the 
motion  of  John  G.  Cecil,  sheriff  of  that 
county,  against  his  deputy,  Samuel  Barly, 
and  his  sureties,  for  judgment  and  award 
of  execution  for  the  amount  of  a  judgment 
rendered  against  the  sheriff  for  the  default 
of  the  deputy.  The  notice  was  in  due  form, 
and  was  founded  on  1  Rev.  Code  1819,  ch. 
78,  i  33.  The  defendants  offered  two  pleas 
in  bar,  which  were  received;  and  which,  in 
substance,  were:  1st.  That  at  the  time  of 
committing  the  default  aforesaid,  Karly 
was  not  the  legally  qualified  deputy  of 
Cecil  in  this,  that  the  court  of  Pulaski  did 
not  at  the  Marcli  term  thereof  in  the  year 
1844,  or  at  any  time  thereafter,  enter  of 
record  that  said   Early   was  a  man  of  hon- 


v. 
"In 


^Official     Bonds— Sureties— Estoppel.— McMillan 

Hickman.  86  W.  Va.  715.  14  S.  E.  Rep.  280,  says: 
the  case  of  Hoke  ▼.  Hoke.  8  W.  Va.  661,  it  is  held,  'that 
there  is  no  exception  to  the  rule  that  the  fair  and 
YOlnntary  execution  of  a  sealed  instrument  is  conclu- 
sive airainst  all  who  seal  it  of  everything  admitted  in 
If  citing  Shaw  v.  McCuUouffh.  8  W.  Va.  860:  Cox  v. 
Thomas.  9  Gratt  812:  Cordle  v.  Burch,  10  Gratt  480: 
Cecil  V.  Early,  10  Gratt  IW." 

See  also,  foot-note  to  Franklin  v.  Depriest.  18  Gratt. 
267,  monographic  notet  on  "Bonds"  appended  to  Ward 
V.  Churn.  18  Gratt.  801;  "Official  Bonds"  appended 
to  Sanffster  v.  Com.,  17  Gratt.  124:  "Estoppel"  ap- 
pended to  Bower  v.  McCormick,  23  Gratt  810. 

t5anie— Pallnre  of  Officer  to  Comply  with  Law— Effect. 
—See  monofirraphic  note  on  "Official  Bonds"  ap- 
pended to  Sanffster  v.  Com..  17  Gratt  124. 


esty,  probity  and  good  demeanor ;  and  he 
was  not  then,  or  at  any  time  thereafter, 
permitted  to  take,  and  did  not  take,  the 
several  oaths  required  by  law  to  be  taken 
by   a  deputy  sheriff:  And  2dly.  That 

199  the  sale  of  the  slave,  which  *was  the 
cause  of  action  for  which  said  judg- 
ment was  obtained,  was  not  made  by  said 
Early.  To  the  first  plea  the  plaintiff  filed 
a  special  replication,  to  which  the  defend- 
ants demurred  generally ;  and  to  the  second 
plea  the  plaintiff  replied  generally.  The 
special  replication  in  substance  stated  that 
Cecil  was  duly  commissioned,  and  qualified 
as  sheriff  for  two  successive  years  from 
March  1843.  That  Barly  was  appointed  by 
him  and  acted  as  his  deputy  for  both  years, 
and  duly  qualified  for  the  first ;  and  gave 
bond  with  the  other  defendants  as  sureties, 
dated  the  7th  of  March  1844,  conditioned, 
among  other  things,  that  Early  would  well 
and  truly  execute  the  office  of  deputy  sheriff ; 
and  save  the  plaintiff  harmless  from  all 
liabilities  which  might  be  incurred  by  the 
acts  of  Early  during  the  second  year:  And 
it  vouched  the  records  referred  to,  and  made 
profert  of  the  bond.  The  demurrer  was 
argued;  and  the  court,  after  taking  time  to 
consider  thereof,  overruled  the  motion, 
without  taking  any  notice  of  the  second 
plea ;  it  being  unnecessary  to  try  the  issue 
made  up  on  that  plea  after  the  demurrer 
had  been  sustained,  as  was  in  effect  done 
by  overruling  the  motion. 

Floyd,  for  the  appellant. 

It  is  too  late  for  the  defendants  to  deny 
that  Early  was  deputy  to  the  plaintiff. 
They  admit  it  under  their  hands  and  seals, 
and  are  estopped  by  the  deed. 

It  is  not  incumbent  upon  the  appellant  to 
show  that  his  deputy  renewed  his  oath  of 
office  upon  his  continuing  to  hold  it.  It  is 
admitted  he  took  the  necessary  oaths  when 
first  appointed;  and  it  would  be  difficult  to 
define  the  period  when  it  ceased  to  be  oblig- 
atory whilst  he  continued  to  act  as  deputy. 
Lane  v.  Harrison,  6  Munf.  573;  Royster  v. 
Leake,  2  Munf.  280. 

It  is  said  for   the   defendants,    this 

200  case    arises    under  *the  provisions  of 
the    act   of   1819 ;  1   Rev.   Code  279,  { 

15;  and,  therefore,  does  not  come  within 
the  principle  settled  by  the  case  of  Lane  v. 
Harrison,  which  arose  under  the  act  of  1792. 
See  1  Rev.  Code  (ed.  1803),  p.  121,  {  12, 
which  provided  that  deputies  should  not 
serve  longer  than  **two  years  in  any  period 
of  four,'*  unless  they  proved  to  the  satis- 
faction of  the  court  that  they  had  paid  the 
public  dues  for  the  two  years.  By  the  same 
law,  {  6,  the  appointment  of  sheriff  was 
from  year  to  year.  Both  were  required  to 
take  an  oath  of  office,  the  sheriff  and  his 
deputy.  Id.  p.  55.  Yet  it  was  decided  in 
the  case  above  referred  to,  that,  in  an  action 
by  the  sheriff  against  his  deputy,  it  was 
unnecessary  to  show  that  the  deputy  took 
the  oath  of  office  the  second  year. 

The  addition  made  to  the  statute  of  1792, 
by  the  act  of  1819,  does  not  change  the  lia- 
bility of  the  deputy  to  his  principal :  it  only 
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subjects  him  to  a  penalty  for  acting'  with- 
out taking  the  oaths  prescribed  by  law :  it 
does  not  make  his  acts,  as  such,  either  void 
or  voidable. 

W.  R.    Staples   and    B.    R.  Johnston,  for 
the  appellees. 

The  case  at  bar  arises  under  the  provi- 
sions of  the  act  of  1819,  1  Rev.  Code  of  1819, 
p.  279,  i  15;  and,  in  our  view,  is  entirely 
unaffected  by  the  cases  of  Royster  v.  L/eake, 
2  Munf.  280,  and  Lane  v.  Harrison,  6  Munf. 
573,  cited  by  appellant's  counsel.  Those 
cases  were  governed  by  the  terms  of  the 
act  of  1792.  See  old  Rev.  Code,  p.  179,  { 
12 ;  a  wholly  different  statute.  This  latter 
act  permitted  a  deputy  sheriff  to  act  two 
years  upon  one  nomination  and  appoint- 
ment; a  provision  first  introduced  in  the 
act  of  1772,  which  limited  the  service  of 
any  one  in  that  office  to  two  years,  unless 
by  permission  of  the  court.  As  the  law 
stood  prior  to  the  act  of  1819,  the  deputy 
mig-ht  qualify  for   the    whole   official 

201  term  of  two  years.     It  *was  unneces- 
sary for  him  to   come   into   court  and 

qualify  anew  upon  the  expiration  of  the 
first  year. 

The  act  of  1819  changed  all  this,  and  pro- 
vided * '  that  no  person  thereafter  appointed 
should  perform  any  of  the  duties  of  deputy 
sheriff,  unless  the  court  of  the  county  were 
of  opinion,  and  so  entered  of  record  at  the 
time  of  his  appointment,  that  he  was  a  man 
of  honesty,  probity  and  good  demeanor ;  nor 
shall  he  perform  any  of  said  duties  until  he 
shall  have  taken,  in  open  court,  the  oath  of 
office,  and  the  other  oaths  prescribed  for 
public  officers."  We  regard  this  provision 
as  conclusive  in  the  cause.  We  apprehend 
that  inasmuch  as  such  entry  of  record  of 
the  good  character  of  the  person  nominated 
to  the  court  for  its  approval  was  an  indis- 
pensable prerequisite  to  his  taking  the  oaths 
of  office ;  and  as  the  record  does  not  show 
that  such  entry  was  made  or  such  oaths 
taken,  things  required  by  law  to  appear  of 
record,  that,  therefore,  the  said  Snarly  was 
not  and  could  not  be  the  deputy  sheriff  of 
the  appellant.  Under  this  law,  the  mere 
nomination  by  the  high  sheriff  does  not 
constitute  his  nominee  a  deputy  sheriff. 
He  is  only  such  when  the  requisitions  of 
the  statute  have  been  fully  complied  with. 
These  are  matters  of  record,  and  can  alone 
be  properly  proved  by  record.  That  is  the 
best  evidence,  and  nothing  short  of  it  is 
admissible.  The  idea  that  we  are  estopped 
(by  the  bond  which  we  executed  in  con- 
templation of  the  appellant's  complying 
with  the  terms  of  the  law),  from  alleging, 
and  from  proving  by  yet  higher  evidence, 
that  Early  was  not  the  deputy  of  the  appel- 
lant after  the  expiration  of  the  first  year, 
we  consider  altogether  unsound.  But  even 
if  there  were  anything  in  the  objection,  it 
is  too  late  to  urge  it  here :  The  appellant 
should  have  replied,  relying  on  the  estoppel. 
It  is  clear,  however,  that  the  execution  of 
the  bond  did  not  constitute  Samuel  Early  a 
deputy    sheriff.     To  do  that,  required 

202  the    concurring    acts    of    *the    high 


sheriff  and  the  court,  and  that  S.  Early 
should  take  the  oaths  of  office.  These 
things  were  not  done.  Early  did  not  be- 
come leg-ally  a  deputy  sheriff.  Not  being^ 
such  his  acts  were  done  in  his  private 
capacity,  and  not  as  a  public  officer.  It 
was  only  for  acts  done  in  the  latter  capacity 
that  the  appellees  bound  themselves  to  be 
responsible. 

MONCLIRE,  J.,    after    stating   the  case, 
proceeded : 

The  question  for  our   decision  is.  Did  the 
Circuit  court  err  in  sustaining  the  demurrer? 

I  am  of  opinion  that  it  did.  The  special 
replication  neither  traverses,  nor  confesses 
and  avoids  the  matter  of  the  first  plea ;  bat 
relies  on  the  facts  therein  stated,  and  espe- 
cially the  bond,  as  an  estoppel.  It  has  all 
the  substance,  but  not  the  peculiar  com- 
mencement and  conclusion  of  a  pleading  bj 
way  of  estoppel.  If  the  facts  stated  in  a 
replication,  although  it  may  have  an  in- 
formal commencement  or  conclusion,  con- 
stitute a  legal  bar  to  the  matter  of  the  plea, 
a  general  demurrer  thereto  ought  to  be 
overruled.  This  would  be  the  case  in  a 
common  law  action ;  and  is  a  fortiori  the 
case  in  a  summary  motion,  in  which  the 
pleadings  may  be  ore  tenus,  and  the  conrt 
may  pronounce  judgment  on  the  evidence. 
McKinster  v.  Garrett,  3  Rand.  554.  The 
pleading's  in  a  motion  are  sometimes  in 
writing ;  but  in  such  cases  less  strictness  is 
required  than  in  common  law  actions,  and 
an  objection  that  the  issues  on  the  plead- 
ings are  not  formally  joined  will  have  no 
weight.  Id.  The  court  may  itself  try  the 
issues,  although  of  fact,  or  call  in  a  jury 
for  that  purpose,  at  its  discretion.  Burke, 
adm'r,  v.  L/Cvy's  ex'or,  1  Rand.  1 ;  1  Rob. 
Pr.  600. 

Then,  do  the  facts  stated  in  the  replica- 
tion constitute  a  good  bar  or  estoppel  to 
the  matter  of  the  plea?  The  bond  bears 
date  on  the  7th  of  March  1844,  the  day  on 
which  the  sheriff  qualified;  recites 
203  that  Early  *had  that  day  qualified  as 
deputy;  and  is  conditioned,  among* 
other  things,  for  the  faithful  execution  of 
the  duties  of  the  office  of  deputy  sheriff, 
and  for  the  indemnity  of  th^  sheriff  against 
all  liabilities  incurred  by  the  acts  of  the 
deputy.  This  is  a  solemn  admission  by 
deed  of  Early  and  his  sureties,  that  he  was 
the  deputy  from  and  after  the  7th  of  March 
1844 ;  and  clearly  estops  them  from  denying 
the  fact  unless  the  bond  is  void  as  t>eing  in 
contravention  of  the  act  of  1819,  1  Rev. 
Code  279,  I  15,  which  declares  that  no  per- 
son who  shall  be  appointed  to  the  office  of 
deputy  sheriff  of  a  county,  shall  execute 
any  of  the  duties  of  the  office  unless  the 
court  of  such  county  shall  be  of  opinion 
and  enter  of  record  at  the  time  of  his  ap- 
pointment, that  he  is  a  man  of  honesty, 
probity  and  good  demeanor ;  nor  until  he 
shall  have  taken  in  open  court,  the  oath  of 
office  and  the  several  other  oaths  prescribed 
by  law  for  public  officers ;  and  if  he  shall 
presume  to  do  so  he  shall  forfeit  and  pay 
to   the   commonwealth,    for  the  use  of  the 
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literary  fund,  a  fine  of  one  thonsand  dollars. 
I  do  not  think  that  the  validity  of  the 
bond  is  at  all  affected  by  this  act,  or  the 
supposed  failure  of  the  deputy  to  comply 
with  its  requisitions.  If  the  bond  had  been 
executed  for  the  purpose  of  enabling  the 
deputy  to  violate  the  act,  and  the  sheriff 
had  participated  in  or  been  apprised  of  that 
purpose  when  the  bond  was  executed,  the 
case  might  have  been  different.  But  it  is 
not  pretended  that  he  did  so  participate,  or 
was  so  apprised.  Indeed  it  is  not  pretended 
that  there  was  any  purpose  on  the  part  of 
the  deputy  to  violate  the  law ;  and  if  its 
requisitions  were  not  in  fact  complied  with, 
I  presume,  in  the  absence  of  averment  and 
proof  to  the  contrary,  that  the  omission 
arose  from  mistake  or  inadvertence.  How- 
ever this  may  be.  Is  the  sheriff  who  is  in- 
nocent, to  lose  the  benefit  of  the  bond, 
because  the  deputy    failed  to    comply 

204  ♦with    the    law?    Will   the  deputy  be 
allowed  to  take  advantage  of  his  own 

wrong?  To  escape  the  consequences  of  a 
violation  of  his  bond  by  showing  that  he 
violated  also  the  requisitions  of  the  law? 
The  act,  in  its  terms,  imposes  no  duty 
upon  the  sheriff  in  this  respect.  Its  requi- 
sitions are  made  of  the  deputy,  and  its  pen- 
alty is  laid  alone  on  him. 

The  office  of  sheriff  in  Virginia  for  many 
years  preceding  the  present  constitution, 
was  considered  as  a  reward,  and  was  the 
only  reward  of  the  justices  for  their  public 
services.  They  seldom  performed  the  duties 
of  the  office  in  person,  but  sold  its  deputa- 
tion to  others;  and  such  sale,  by  a  judicial 
construction  of  the  proviso  to  the  statute 
against  selling  offices,  was  decided  to  be 
legal;  Sailing  v.  McKinney,  1  Leigh  42; 
and  in  the  new  Code  is  expressly  excepted 
from  the  prohibition  therein  contained. 
Code,  p.  85,  i  5  and  6.  The  general,  and 
almost  universal,  practice  was,  that  the 
person  to  whom  the  deputation  of  the  office 
was  sold,  not  only  executed  a  private  bond 
with  surety  to  the  sheriff,  but  furnished 
the  sureties  in  the  bonds  of  the  sheriff,  and 
attended  to  all  the  details  of  the  qualifica- 
tion both  of  the  sheriff  and  his  deputies. 
The  former  rarely  did  more  than  sign  the 
public  bonds  and  take  the  oaths  of  office ; 
trusting  the  rest  to  the  person  to  whom  he 
had  deputed  the  office,  and  from  whom  he 
had  received  ample  indemnity.  If,  from 
design  or  inadvertence  on  the  part  of  the 
deputy,  and  without  the  knowledge  of  the 
sheriff,  there  was  any  irregularity  in 
the  qualification  of  the  former,  or  a  failure 
to  comply  with  any  of  the  requisitions  of 
the  law  in  regard  thereto,  would  he  be 
allowed  to  avoid  the  obligation  of  his  bond 
by  pleading  such  irregularity  or  failure  on 
his  part?  I  think  not ;  and  as  the  case  un- 
der consideration  is  such  a  case,  I  therefore 
think  the  bond  is  a  good  estoppel  of  the 
matter  of  defence  set  up  in  the  first  plea. 
On  the  subject  of  estoppels  by  bonds, 

205  see    *Cox     and    others    v.    Thomas' 
adm'x,  9  Gratt.  312,  and  cases  therein 

cited. 
I  also  think  that  the  case  of  I^ane  v.  Har- 


rison, 6  Munf.  573,  relied  on  by  the  counsel 
for  the  plaintiff,  shows  that  such  a  defence 
cannot  be  made  under  such  circumstances. 
It  is  true  that  that  case  occurred  prior  to  the 
act  of  1819;  but  the  counsel  for  the  de- 
fendants are  mistaken  in  supposing  that, 
as  the  law  then  was,  a  deputy  might  qualify 
for  an  official  term  of  two  years,  and  that . 
it  was  unnecessary  for  him  to  qualify  anew 
upon  the  expiration  of  the  first  year.  In 
the  case  of  The  Commonwealth  v.  Fairfax, 
4  Hen.  A  Munf.  208,  it  was  decided  that 
though  a  person  might  be  continued  in  the 
office  of  sheriff  for  two  successive  years, 
an  annual  nomination,  appointment  and 
bond  were  necessary;  and  that  the  words, 
'Muring  his  continuance  in  ofiice,"  inserted 
in  the  bond  executed  the  first  year,  had 
reference  to  the  actual  duration  of  the  office 
by  virtue  of  the  appointment  under  which 
the  bond  was  taken.  In  the  case  of  Mun- 
ford  V.  Rice,  6  Munf.  81,  the  same  words 
in  the  bond  of  the  deputy  executed  the  first 
year,  received  the  same  construction,  and 
were  limited  to  that  year.  The  case  was 
considered  as  falling  within  the  principles 
of  that  of  The  Commonwealth  v.  Fairfax, 
and  as  not  coming  within  the  decision  in 
Royster  v.  I^eake,  2  Munf.  280,  in  which 
the  condition  of  the  bond  stated  that  the 
deputy  was  to  act  as  such  until  Goochland 
November  court  1804:  And  that  stipulation 
was  considered  as  added  to,  and  extending 
the  expression  ** during  his  continuance  in 
office,"  beyond  the  year  for  which  his  prin- 
cipal was  first  appointed;  and  which,  in 
this  private  contract  between  the  sheriff 
and  his  deputy,  it  was  competent  for  them 
to  do.  See  the  opinion  of  the  court,  pro- 
nounced by  Roane,  J.,  in  Munford  v.  Rice. 
The  act  of  1792,  which  governed  the  case  of 
Lane  v.  Harrison,  and  the  act  of  1819,  which 
governs  this  case,  do  not   materially  differ 

from  each  other  so  far  as   affects    the 
206      question  *undcr  consideration.     Each 

required  a  yearly  appointment  and 
qualification  of  the  sheriff  and  the  deputy. 
Each  contained  the  provision  (and  in  the 
same  words)  that  no  person  should  be  capa- 
ble of  executing  the  office  of  deputy  sheriff 
of  any  county  for  any  longer  time  than  two 
years  in  any  period  of  four  years,  unless  he 
should  produce  to  the  court  of  the  county 
satisfactory  proof  of  his  having  collected 
and  accounted  for  the  taxes  assigned  to 
him  by  his  former  principal.  Each  pro- 
hibited him  from  executing  the  duties  of 
his  office  without  taking  the  oaths  pre- 
scribed by  law  for  public  officers.  And 
the  only  difference  was  that  the  act  of  1819 
superadded  an  additional  prohibition  to 
those  contained  in  the  act  of  1792,  and  im- 
posed a  penalty  of  one  thousand  dollars  on 
any  person  appointed  to  the  office  of  deputy 
sheriff,  who  should  presume  to  execute  any 
of  the  duties  of  the  office  before  such  entry 
of  record  should  have  been  made  as  required, 
or  without  having  taken  the  oaths  afore- 
said. If  under  the  act  of  1792,  a  person 
who  had  been  appointed,  given  bond,  and 
acted  as  deputy  sheriff,  could  not  avoid  his 
bond    by    pleading  that   he   had  not  taken 
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any  oath  of  office,  and  his  appointment  had 
not  been  approved  by  the  court,  as  was 
decided  in  the  case  of  Lane  v.  Harrison ; 
no  more,  under  the  act  of  1819,  could  such 
a  person  avoid  his  bond  by  pleading,  as  in 
this  case,  that  he  had  not  taken  the  several 
oaths  required  by  law  to  be  taken  by  a 
deputy  sheriff,  and  that  the  court  did  not 
enter  of  record  that  he  was  a  man  of  hon- 
esty, probity  and  good  demeanor. 

I  think  that  the  judgment  of  the  Circuit 
court  ought  to  be  reversed,  the  demurrer 
overruled,  and  the  case  remanded  to  the 
Circuit  court  for  further  proceedings. 

The  other  judges  concurred  in  the  opin- 
ion of  Judge  Moncure. 


Judgment  reversed. 
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*Evans  v.  Bradshaw  &  als. 

July  Term,  1853,  Lewlsburg*. 


I.  Residence  la  ViiYiiila— What  Constitutes— Case  at 
Bar.— A  plaintiff  in  equity  whose  house  where  his 
family  lives  is  fifteen  feet  on  the  Virginia  side  of 
the  line  which  separates  the  state  from  Tennessee, 
and  who  so  far  as  known  lives  with  his  family,  is 
prima  facie  a  resident  in  Virginia:  and  this  prima 
facie  case  is  not  removed  by  proof  that  a  sheriff 
had  ffone  to  the  house  twice  with  process  against 
him  without  finding  him,  and  was  told  by  the 
neighbors  that  the  plaintiff  would  not  let  him  see 
him. 

a.  Chancery  Practice— BUI  of  Exceptions.*— Upon  a 
motion  against  a  plaintiff  in  equity  for  security  for 
costs,  a  bill  of  exceptions  is  taken  to  the  opinion 
of  the  court,  which  states  the  evidence  Introduced 
on  the  motion.  There  is  no  objection  to  this  mode 
of  putting  the  evidence  upon  the  record. 

The  case  is  stated  in  the  opinion  of  Judge 
L#ee. 

B.  R.  Johnston,  for  the  appellant. 
S.  L/Ogan,  for  the  appellee. 

L/EE,  J.  This  is  an  appeal  from  an  order  in 
chancery  of  the  Circuit  court  of  Scott  county, 
made  upon  the  12th  of  April  1850,  by  which  a 
suit  instituted  by  the  appellant  against  the 
appellees  and  others  was  dismissed  at  the  ap- 
pellant's costs,  by  reason  of  his  failure  to 
comply  with  the  requisition  of  a  rule  pre- 
viously taken  against  him  for  security  for 
costs  and  the  fees  that  might  be  due  the  offi- 
cers of  the  court.  The  rule  was  taken  on  the 
11th  of  September  1849.  On  the  12th  of  April 
1850,  the  appellees  moved  the  court  to  dismiss 
the  case  because  the  appellant  had  failed  to 
give  the  required  security.  The  appellant 
thereupon  introduced  a  witness,  by  whom  he 
proved  that  his  dwelling  and  the  house  in 
which  his  family  resided  was  on  the  Virginia 
.side  of  the  state  line,  and  that  the 
208  'appellant  was,  as  the  witness  under- 
stood,    still    living    with   his  family. 

*See  monographic  note  on  "Ck>8ts"  appended  to 
Jones  V.  Tatum,  19  Qratt.  720;  monographic  note  on 
"Bills  of  Exception"  appended  to  Stoneman  v.  Com., 
25  Gratt.  887. 


He  also  proved  by  another  witness  that  he 
(the  appellant)  was  a  citizen  of  Scott  count j, 
according  to  the  marked  state  line,  which  ran 
fifteen  or  twenty  feet  from  his  house.  The 
appellees  to  rebut  this  evi^enc^,  thi^upQu 
introduced  one  Mclver,  a  former  deputy  sher- 
iff of  the  county,  who  proved  that  he  had  had 
a  process  against  the  appellant,  and  on  two 
occasions  had  gone  to  his  house  without  find- 
ing him;  and  that  he  did  not  go  again  to  the 
house  because  he  was  informed  by  the  neigh- 
bors that  the  appellant  would  not  let  him 
see  him.  This  appearing  to  be  all  the  evi- 
dence offered  on  the  subject,  the  court  was 
of  opinion  that  the  appellees  were  entitled  to 
have  the  suit  dismissed,  and  an  order  was 
made  accordingly,  requiring  also  the  appel- 
lant to  pay  the  appellees'  costs.  The  appel- 
lant excepted  to  the  opinion  of  the  court 
thus  pronounced,  and  tendered  to  the  court  a 
bill  of  exceptions  setting  out  the  evidence 
above  detailed,  which  was  received  by  the 
court  and  signed  and  sealed,  and  ordered  to 
be  made  a  part  of  the  record  of  the  cause. 
And  to  this  order  of  dismissal  an  appeal  to 
this  court  has  been  allowed. 

It  may  be  true,  as  contended  by  the  counsel 
for  the  appellees,  that  a  bill  of  exceptions  is 
a  proceeding  technically  appropriate  to  courts 
of  law,  and  is  as  such  unknown  in  the  court  of 
chancery  ;  yet  where  that  mode  is  adopted 
of  making  a  written  memorial  of  oral  testi- 
mony heard  by  the  chancellor  upon  a  collateral 
question  arising  before  him,  no  reason  is  per- 
ceived why  the  appellate  court  should  not 
consider  the  evidence  thus  embodied  in  pass- 
ing upon  the  action  of  the  court  which 
appears  to  have  been  founded  upon  it  Al- 
though a  judge  sitting  as  a  chancellor  may 
not  he  required  to  receive  or  sign  a  bill  of 
exceptions  setting  out  the  evidence  upon 
which  he  may  have  decided,  yet  if  he 
209  shall  have  done  so,  and  ordered  it  to  *be 
made  part  of  the  record  of  the  case,  the 
evidence  becomes  as  much  a  part  of  the  case 
as  if  it  had  been  taken  in  the  most  formal 
manner  as  a  deposition,  and  filed  as  evi- 
dence in  the  cause ;  and  as  such,  must  be 
considered  by  this  court  in  reviewing  the 
action  of  the  Circuit  court.  Nor  would  it 
seem  to  be  an  inconvenient  mode  of  preser?- 
iogon  the  record  the  facts  involved  in  a 
question  arising  collaterally  in  a  chancery 
cause,  and  disposed  of  by  the  court. 

But  it  is  objected  that  the  court  does  not 
certify  that  the  evidence  set  out  was  all  the 
evidence  heard  by  the  court,  nor  what  part 
of  it,  if  any,  was  credited  by  the  court.  The 
memorial  of  the  evidence  made  by  the  court 
is  not  to  be  regarded  as  a  formal  bill  of  excep- 
tions, nor  subject  to  the  technical  rules  which 
prevail  in  the  courts  of  law  in  the  constructioo 
of  the  latter.  It  was  manifestly  intended  by 
the  court  to  be  a  certificate  of  all  the  eviden<^ 
heard  on  the  motion,  and  upon  which  its  deci- 
sion was  based.  If  there  was  any  other  evi- 
dence before  the  court,  it  was  the  duty  of  the 
appellees  to  cause  it  to  be  embodied  in  the 
memorial,  or  to  be  preserved  in  some  proper 
form  and  filed  as  part  of  the  case.  Nor  was 
it  necessary  for  the  court  to  certify  what  pairt 
if  any  of  the  evidence  was  credited.    There  is 
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no  conflict  in  the  testimony  of  the  three  wit- 
nesses examined,  but  the  testimony  of  each 
may  well  consist  with  that  of  both  the  others, 
and  in  the  absence  of  any  reason  to  the  con- 
trary, the  testimony  of  all  the  witnesses 
should  receive  equal  credit. 

The  act  of  assembly  under  which  this  pro- 
ceeding was  had,  provided  that  any  suit  at 
law  or  in  equity,  in  the  name  of  any  person 
not  residing  in  Virginia,  should  l>e  dismissed 
if  security  were  not  given  for  costs  and 
damages  and  officers*  fees,  within  sixty  days 
after  notice  that  such  security  was  required. 
And  it  contained  a  further  provision,  that 
where  a  question  should  arise  as  to  the  non- 
residence  of  the  plaintiff,  the  burthen  of 
210  ^proving  such  residence  should  be  upon 
him.  1  Rev.  Code  1819,  p.  495,  §  28. 
Thus  the  only  question  for  the  court  to  decide 
upon  the  rule  was.  Whether  the  presumption 
raised  by  the  act  that  the  appellant  was  not 
a  resident  of  Virginia,  was  sufficiently  met 
by  proof  on  his  part  that  he  was  in  fact  a 
resident  of  the  state?  The  court  decided 
that  he  had  failed  to  prove  his  residence  to 
be  in  Virginia,  and  dismissed  his  suit.  In 
this  the  court  erred.  Proof  that  he  was  a 
man  of  family,  that  so  far  as  known  he  lived 
with  his  family,  and  that  the  house  in  which 
they  lived,  though  very  near  the  marked  line 
between  the  states  of  Virginia  and  Tennes- 
see, was  yet  some  fifteen  or  twenty  feet 
within  the  line  on  the  Virginia  side,  and  that 
he  was  a  citizen  of  Scott  county,  according 
to  that  line,  was  sufficient  prima  facie  proof 
that  he  was  a  resident  of  Virginia,  liable  to 
perform  the  duties  of  a  citizen  of  that  state, 
and  entitled  to  his  privileges.  That  the  dep- 
uty sheriff  had  failed  on  two  occasions  to 
find  him  at  his  house,  and  that  it  was  thought 
he  did  not  wish  to  see  that  functionary, 
proved  nothing  incompatible  with  his  being 
a  resident  of  the  state. 

The  order  dismissing  the  case  should  be 
annulled,  with  costs  to  the  appellant,  the  rule 
for  security  for  costs  discharged,  and  the 
cause  remanded  to  the  circuit  court  for  fur- 
ther proceedings  therein  to  be  had. 

The  other  judges  concurred  in  the  opinion 
of  L#ee,  J. 

Decree  reversed. 


211  *Jaynes  &  al.  v.  Brock. 

July  Term,  1858,  Iiewisburff. 

1.  Bonds— JiKlgment—lBjonction*— Case  at  Bar.— B  for 

himself  and  others  sells  part  of  a  tract  of  land  to 
J.  who  executes  to  B  his  bonds  for  the  purchase 
money.  The  other  parties  refuse  to  confirm  the 
contract,  but  sell  their  interest  in  the  whole  tract 
to  J.  B  having*  recovered  judgment  upon  the 
bonds,  J  is  entitled  to  have  the  judgment  enjoined, 
and  to  be  relieved  to  the  extent  of  the  injury  he 
has  sustained  by  the  failure  of  B  to  procure  the 
others  to  execute  the  contract 
-»,  Injttoctloiis  Refused  by  Judge— Right  of  Associate 
Judge  to  Award.t— An  injunction  refused  by  a  judge 

*See  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Chum.  18  Gratt  801. 

tSee  monographic  note  on  "Injunctions"  appended 
to  Clay  tor  v.  Anthony.  15  Gratt.  518. 


of  a  Circuit  court,  is  presented  to  a  judge  of  the 
Supreme  court  of  appeals  who  also  refuses  it. 
The  injunction  may  be  awarded  by  another  judge 
of  the  Court  of  appeals. 

The  case  is  fully  stated  in  the  opinion  of 
Judge  Samuels. 

S.  Ivogan  and  Patton,  for  the  appellants. 
There  was  no  counsel  for  the  appellee. 

SAMUELS,  J.  Ansalom  Brock,  his  four 
sisters  and  his  two  nieces  (the  children  of  a 
deceased  brother) ,  were  the  heirs  at  law  of 
Joseph  Brock  deceased.  They  derived  by  de- 
scent from  their  ancestor  a  tract  of  land  ly- 
ing in  Lee  county,  containing  five  thousand 
acres,  which  was  never  divided  amongst  the 
heirs.  'Ansalom  Brock,  by  an  agreement  in 
writing,  contracted  to  sell  and  convey  to  the 
appellants  a  portion  of  this  tract  of  land,  con- 
tained within  certain  boundaries  specified  in 
the  agreement,  for  the  price  of  sixteen  hun- 
dred dollars.  The  agreement  states  that 
Brock  had  the  authority  of  James  Taliaferro 
and  Susan  his  wife  (she  being  one  of  the  heirs 
of  Joseph   Brock),   to  make   the  sale. 

212  He  bound  himself  to  procure  for  the  *ap- 
pellants  a  good  and  lawful  title  to  the 

land  embraced  within  the  limits  designated ; 
seven  hundred  and  thirty -four  dollars  and  fif- 
ty-four cents  of  the  price  was  paid  down,  and 
bonds  taken  for  the  residue,  upon  which 
bonds  suits  were  subsequently  brought  and 
judgments  obtained.  Brock  made  a  deed  to 
the  appellants,  the  legal  operation  of  which 
is  to  convey  to  them  Brock's  undivided  inter- 
est in  the  land  embraced  by  the  agreement ; 
but  does  not  convey  his  interest  in  the  por- 
tion not  embraced.  Taliaferro  and  wife 
made  a  deed  conveying  their  interest  in  the 
whole  tract  of  five  thousand  acres.  The  hold- 
ers of  the  other  four  shares  refused  to  ratify 
the  sale  made  by  Brock  ;  and  afterwards  by 
a  separate  contract  sold  and  conveyed  their 
interests  in  the  whole  five  thousand  acres  for 
the  sum  of  fourteen  hundred  dollars.  They 
refused  to  sell  less  than  their  whole  interest 
in  the  whole  tract. 

Not  having  obtained  at  the  hands  of  Brock, 
or  l?y  his  agency,  the  property  bought,  a  bill 
was  presented  to  a  judge  of  the  General  court, 
stating  in  substance  the  facts  herein  detailed, 
and  praying  ac  injunction  to  the  judgments 
above  mentioned,  and  for  specific  and  general 
relief.  The  injunction  prayed  for  was  denied 
by  the  judge  of  the  General  court ;  where- 
upon the  bill  was  presented  to  a  judge  of  the 
Court  of  appeals,  by  whom  also  the  injunction 
was  denied.  It  was  then  presented  to  another 
judge  of  the  Court  of  appeals,  by  whom  the 
injunction  was  awarded. 

Ansalom  Brock  filed  an  answer,  in  which 
he  insisted  that  it  was  not  in  the  power  of  a 
judge  of  the  Court  of  appeals  to  award  the 
injunction  after  it  had  been  denied  by  another 
judge  of  the  court.  The  answer  in  substance 
acknowledged  the  facts  alleged  in  the  bill ; 
but  insisted  on  a  legal  construction  thereof 
different  from  that  of  the  appellants. 

The  court  below   at  April    term  1848  dis- 
solved the  injunction  as  improvidently 

213  awarded.    The  order  of  *the  court  does 
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not  show  explicitly  whether  this  disso- 
lution was  because  of  a  supposed  want  of 
power  in  the  judge  who  awarded  the  injunc- 
tion, so  to  award  it,  or  whether  the  equity  of 
the  bill  did  not,  in  the  opinion  of  the  Circuit 
court,  warrant  the  injunction. 

Whether  the  injunction  was  dissolved  for 
the  one  reason  or  the  other,  I  am  of  opinion 
the  court  below  erred.  It  cannot  be  supposed 
that  the  legislature  intended  by  the  statute, 
Supp.  Rev.  Code,  p.  152-3,  §  44,  to  withhold 
all  relief  by  injunction  in  case  a  judge  of  the 
Circuit  court  shall  deny  it  and  one  judge  of 
the  Court  of  appeals  concurs  therein.  The 
whole  scope  and  policy  of  the  law  seems  to 
be,  to  give  to  parties  the  right  to  have  the 
judgment  of  the  court  in  matters  of  sufficient 
amount  to  give  jurisdiction.  It  would  be 
inconsistent  with  this  policy,  if  a  judge  of 
the  Circuit  court  and  one  judge  of  the  Court 
of  appeals  should  have  power  to  deny  defini- 
tively an  injunction  prayed  for.  Under  some 
circumstances  such  denial  would  be  equiva- 
lent to  a  final  disposition  of  the  whole  subject, 
and  a  denial  of  all  relief.  We  are  not  left 
however  to  speculate  about  the  meaning  of 
the  statute ;  its  terms  are  too  plain  to  afford 
any  cause  of  doubt.  After  the  circuit  judge 
refused  the  injunction,  *'the  judges  of  the 
Court  of  appeals  or  any  one  of  them,*'  had 
authority  to  award  it,  in  case  he  or  they 
should  be  of  opinion  the  circuit  judge  had 
erred  in  his  refusal. 

Upon  the  other  question,  it  seems  that  as 
to  two-thirds  of  the  property  sold  by  Brock  to 
complainants,  he  failed  to  procure  the  title 
according  to  his  contract ;  and  although  the 
title  was  obtained  by  another  contract  with 
the  holders  thereof,  still  complainants  very 
probably  sustained  damage  by  Brock's  breach 
of  contract :  The  injunction  should  there- 
fore not  have  been  dissolved  unless  upon 
investigation  it  had  appeared  that  no  dam- 
age was  sustained. 

I  am  of  opinion  to  reverse  the  decree  and 
reinstate  the  injunction. 

214         *The  other  judges  concurred  in  the 
opinion  of  Samuels,  J. 

The  decree  was  as  follows  : 

It  seems  to  the  court  here,  that  the  judge 
who  awarded  the  injunction  herein  had  au- 
thority to  act  on  the  subject,  and  that  the 
award  thereof  was  a  proper  exercise  of  his 
authority.  That  inasmuch  as  the  title  to  two- 
thirds  of  the  land  sold  by  Ansalom  Brock  to 
the  appellants,  were  not  conveyed  to  them  by 
him  or  by  his  agency,  although  his  contract 
bound  him  to  procure  a  conveyance,  and  as 
the  judgments  enjoined  were  for  a  portion  of 
the  price  of  the  property  sold,  it  would  have 
been  proper  to  retain  the  injunction  until  it 
could  be  ascertained  whether  any,  and  if  any, 
what  abatement  should  be  made  from  the 
price.  It  is  therefore  adjudged,  ordered  and 
decreed,  that  the  decree  of  the  court  below, 
dissolving  the  injunction,  be  reversed  and 
annulled,  and  the  injunction  reinstated ;  that 
the  appellee  pay  to  the  appellants  their  costs 
by  them  expended  in  the  prosecution  of  their 
appeal  here:    And  the  cause  is   t'emanded 


for  further  proceedings  to  be  had  according 
to  the  principles  of  this  decree,  and  for  a  fiaal 
hearing. 
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*Rheav.  Gibson's  Ex'or. 

July  Term,  1853,  Lewlsbarir. 


I.  Common-Law  Practice— Right  of  Court  to  CoatiHie 
Motion  from  One  Term  until  the  Next— Case  at  Bar. 
— Tbe  court  grants  the  plaintiff  a  new  trial  of  a 
cause,  and  the  defendant  takes  an  exception  in 
which  all  the  facts  proved  on  the  trial  are  stated. 
The  defendant  then  moves  the  court  to  reconsider 
its  opinion  grantinsr  a  new  trial,  and  the  court 
takes  time  until  the  next  term  to  consider  thereof : 
and  at  the  next  term  refuses  the  new  trial,  and 
renders  a  judflrment  on  the  verdict  for  tbe 
defendant  The  court  had  authority  to  continae 
the  motion. 

a.  Bonds— Blank  for  Amount— Riled  in  wltlwat  AutlMfw 

Ity.*— A  paper  intended  to  be  a  bond  is  signed  in 
blank  as  to  the  sum  by  a  person  as  surety:  and 
the  blank  is  afterwards  filled  up  in  his  absence, 
and  without  his  knowledsre  and  without  aathorlty 
from  him.    It  is  not  his  bond. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Washington  county,  by  Joseph  Rhea 
against  the  executor  of  Charles  C.  Gibson, 
upon  a  bond  for  four  hundred  and  eight j-nine 
dollars  and  seven  and  a  half  cents,  signed  bj 
Peter  Hickman,  Jacob  Merchant,  Charles  C. 
Gibson  and  Andrew  Gibson.  The  defendant 
filed  two  pleas  of  payment  in  part  by  Hick- 
man who  was  the  principal  in  the  note,  and 
two  other  pleas  of  payment  in  part  by  his  tes- 
tator. He  also  filed  a  plea  of  non  est  factum. 
Upon  the  trial  the  jury  found  a  verdict  for  the 
defendant  on  the  plea  of  non  est  factum, 
which  upon  the  motion  of  the  plaintiff  the 
court  set  aside  as  being  contrary  to  tbe  evi- 
dence. And  thereupon  the  defendant  filed 
a  bill  of  exceptions  to  the  opinion  of  the 
court,  in  which  it  is  stated  that  all  the  facts 
on  which  the  jury  found  their  verdict  is  set 
out.  At  the  same  time  the  defendant  moved 
the  court  to  reconsider  its  opinion  setting 
aside  the  verdict ;  and  the  court  took  time 
until  the  next  term  to  consider  thereof. 

At  the  next  term  of  the  court,  the  order  en- 
tered in  the  cause  at  the  previous  term, 
216  granting  a  new  trial,  *was  rescinded ; 
and  a  judgment  was  entered  in  pursn- 
ance  of  the  verdict.  And  thereupon  the  plain- 
tiff filed  a  bill  of  exceptions  which  contaios 
the  facts  as  stated  in  the  bill  of  exceptions 
filed  at  the  previous  term  by  the  defendaot, 
with  the  addition  that  it  was  admitted  on 
the  trial  by  the  defendant's  counsel,  that  the 
name  of  Charles  C.  Gibson  subscribed  to  the 
bond  sued  on  was  in  the  proper  hand  writing 
of  said  Gibson. 

It  appears  from  the  facts  stated  that  tbe 
bond  was  written  and  signed  by  the  parties, 
with  a  blank  for  the  sum  for  which  it  was  to 

*See  principal  case  cited  in  Preston  v.  Hall.  21 
Gratt  615;  Penn  v.  Hamlett,  27  Qratt.  387. 

See  also,  Harrison  v.  Teimans,  4  Rand.  177:  fo^ 
note  to  Preston  v.  Hull,  28  Qratt  000;  monoerapbic 
noU  on  "Bonds**  appendedS  to  Ward  v.  Churn,  18 
Gratt  801. 
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be  given.  That  this  blank  was  afterwards 
filled  up  by  a  third  person,  in  the  absence  of 
Charles  C.  Gibson,  and  without  any  direc- 
tion or  authority  from  him  to  do  it.  That 
Hickman  being-  indebted  to  Shafer,  and 
Shafer  being  indebted  to  Rhea  in  a  less 
amount,  it  was  agreed  between  them  that 
Hickman  should  execute  the  bond  to  Rhea 
for  as  much  as  Shafer  owed  him,  and  that 
Shafer's  debt  to  Rhea  and  Hickman's  debt  to 
Shafer  should  be  satisfied  for  that  amount : 
But  it  did  not  appear  that  Gibson  had  any 
knowledge  of  this  arrangement.  This  bond 
was  some  time  afterwards  presented  to  Gib- 
son by  the  agent  of  Rhea,  with  a  request  that 
he  would  pay  fifty  or  a  hundred  dollars  on  it, 
when  Gibson  stated  that  he  did  not  recollect 
being  t>ound  for  Hickman  for  a  cent ;  though 
he  said  that  the  signature  was  his  hand  writ- 
ing ;  and  the  agent  might  tell  Mr.  Rhea  that 
he  (Gibson)  would  be  down  in  a  few  days  to 
see  him  about  it. 

There  was  evidence  upon  the  pleas  of  pay- 
ment, that  there  had  been  paid  to  the  plain- 
tiff four  hundred  and  sixty  dollars,  of  moneys 
of  Hickman,  with  the  knowledge  and  concur- 
rence of  Gibson,  but  before  the  above  men- 
tioned application  to  him ;  and  that  these 
payments  were  applied  by  Rhea  to  another 
bond  of  Hickman  held  by  Rhea. 

Upon  the  application  of  the  plaintiff  this 
court    granted   a  supersedeas    to  the  judg- 
ment. 

217         *J.  W.  Sheffey,  for  the  appellant,  in- 
sisted : 

1st.  That  the  court  had  no  power  at  the 
subsequent  term,  to  rescind  the  order  made 
at  the  previous  term  granting  the  plaintiff  a 
new  trial.  And  as  bearing  on  this  question, 
he  cited  Brooke  v.  Young,  3  Rand.  106 ;  Gor- 
don V.  Frazier,  2  Wash.  130 ;  Halley's  adm'r 
V.  Baird,  1  Hen.  &  Munf.  25 ;  Bent  v.  Patton, 
1  Rand.  25  ;  Cogbill  v.  Cogbill,  2  Hen.  & 
Munf.  467  ;  Field's  ex'ors  v.  Freeland,  in  note 
to  that  case  477. 

2d.  That  the  paper  was  the  bond  of  Gibson. 
That  it  is  not  in  this  case  a  question  of  a 
fraudulent  alteration  of  a  paper,  which  is  the 
foundation  of  the  doctrine  that  a  bond  is  in- 
validated by  alteration.  1  Greenleaf's  Evi.  § 
568,  568  a  :  But  the  question  is  whether  the 
filling  up  of  this  blank  according  to  the  inten- 
tion of  the  parties,  and  the  acquiescence  in 
this  afterwards  by  the  obligor,  binds  him. 
And  he  referred  to  Texira  v.  Evans,  cited  in 
1  Anstr.  R.  228 ;  Wiley  v.  Moor,  17  Serg.  & 
Rawie  438 ;  Knapp  v.  Maltby,  13  Wend.  R. 
587  ;  Ex  parte  Kerwin,  8  Cow.  R.  118 ;  Wood- 
ley  V.  Constant,  4  John.  R.  56 ;  Commercial 
Bank  Buffalo  v.  Kortright,  22  Wend.  R.  348 ; 
Eagleton  v.  Gutteridge,  11  Mees.  A  Welsb. 
465  ;  Smith  v.  Crocker,  5  Mass.  R.  538 ;  Stahl 
V.  Bergcr,  10  Serg.  &  Rawle  170 ;  Speake  v. 
United  States,  9  Cranch.  R.  28 ;  11  Mees.  & 
Welsb.  note,  p.  801. 

B.  R.  Johnson  and  Patton,  for  the  appel- 
lee, upon  the  first  point  made  by  the  counsel 
for  the  appellant,  said,  it  was  simply  a  ques- 
tion whether  the  court  had  power  to  continue 
a  motion  from  one  term  to  the  next :  And 
upon   that  question  there  could  be  no  doubt. 


2d.  Upon  the  second  question  they  referred 
to  1  Shepherd'sTouchstone,  title  Deed,  Chi  4j 
p.  50 ;  4  Comyn's  Dig,  title  Fait,  261 ;  Hibble- 
white  V.  McMorine,  6  Mees^  &  Welsb.  200  ; 
Pigot's  Case,  11  Coke  R.  47 ;  Davidson  v. 
Cooper,  13  Mees.  &  Welsb.  343 ;  Newell 

218  V.  *Maybcrry,  3  L^eigh  250 ;  Marshall  v. 
Gougler,  10  Serg.  &  Rawle  168 ;  Hudson 

V.  Revett,  15  Eng.  C.  I^.  R.  467 ;  Cleaton  v. 
Chambliss,  6  Rand.  86 ;  Harrison  v.  Tiernans, 
4  Rand.  177;  Speake  v.  United  States,  9 
Cranch  R.  28. 

SAMUELS,  J.  This  is  an  action  of  debt 
against  the  executor  of  Charles  C.  Gibson 
on  a  single  bill  puri)orting  on  its  face  to  have 
been  executed  by  Peter  Hickman,  Jacob  Mer- 
chant, Charles  C.  Gibson  and  Andrew  Gib- 
son. Issues  were  made  up  on  several  pleas  of 
payment,  and  on  the  plea  of  non  est  factum. 
On  the  trial  at  October  term  1847,  the  jury 
found  for  the  defendant  on  the  plea  of  non 
est  factum,  but  rendered  no  verdict  on  the 
other  issues.  The  plaintiff  moved  the  court 
to  set  aside  the  verdict  as  against  evidence, 
and  for  a  new  trial;  which  motion,  at  that 
time,  was  sustained.  At  a  subsequent  day  of 
the  same  term  the  defendant  filed  a  bill  of  ex- 
ceptions, and  moved  the  court  to  reconsider 
its  judgment  setting  aside  the  verdict.  The 
court  agreed  to  reconsider ;  taking  time  for 
that  purpose,  until  the  next  term :  and  the 
cause  was  continued.  At  the  next  term,  May 
1848,  the  court  rescinded  the  order  of  the  pre- 
vious term  granting  a  new  trial,  and  ren- 
dered a  judgment  on  the  verdict ;  and  another 
bill  of  exceptions  was  taken. 

It  is  made  a  question  here,  whether  it  was 
competent  for  the  court  at  the  May  term  1848 
to  set  aside  the  order  granting  the  new  trial 
at  October  term  1847.  That  order  was  sus- 
pended by  the  fact  that  the  court  agreed  to 
reconsider  the  propriety  of  having  entered  it, 
and  by  taking  time  for  such  reconsideration. 
The  order  granting  a  new  trial  was  merely 
interlocutory  ;  the  case  itself  was  still  under 
the  control  of  the  court ;  the  bill  of  exceptions 
put  upon  the  record  the  facts  proven  at  the 
trial.  If  the  record  shows  that  the  court  at 
October  term  1847  should  have  rendered  a 
judgment  for  the  defendant,  and  that  the 

219  order  granting  a  new  *trial  was  itself 
erroneous,  the  delay  from  October  until 

May  should  not  prevent  the  court  from  en- 
tering the  proper  judgment.  I  conceive  that 
the  question  whether  the  new  trial  was  prop- 
erly refused  is  fully  before  this  court. 

The  verdict  of  the  jury  should  not  be  set 
aside  as  being  against  evidence,  unless  it  be 
plainly  so.  In  this  case  it  was  shown  that 
the  signature  to  the  single  bill,  Charles  C. 
Gibson,  was  in  his  hand  writing  ;  it  was  not 
directly  shown,  however  when  or  for  what 
purpose  or  under  what  circumstances  that 
signature  was  made.  The  genuineness  of  the 
hand  writing  afforded  prima  facie  evidence 
of  the  execution  of  the  instrument ;  but  such 
evidence  may  be  rebutted  by  other  evidence  ; 
and  in  this  case  it  is  clearly  proven  that  about 
the  time  the  bond  bears  date  it  was  blank  as 
to  the  amount ;  that  this  blank  was  filled 
with  the  amount  therein  by  the  direction  of 
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Hickman  and  Merchant,  in  the  absence  of 
Gibaon,  and  without  his  privity  or  consent ; 
that  before  fiUiniir  the  blank  Gibson  had  given 
no  authority  to  6»  so.  It  did  not  appear  that 
Gibson  knew  until  nearly  three  years  after 
the  date  of  the  bond  that  his  name  was  writ- 
ten to  such  a  paper ;  but  it  did  appear  that 
the  bond  was  then  shown  to  him  and  pay- 
ment of  fifty  or  a  hundred  dollars  thereon 
requested.  That  Gibson  professed  to  have 
no  recollection  of  being*  bound  for  Hickman 
for  one  cent ;  that  he  acknowledged  the  sig- 
nature to  be  his  and  promised  to  see  Rhea  in 
a  short  time ;  that  Gibson  took  some  pains 
to  cause  Hickman  to  make  payments  to  Rhea, 
the  application  of  which  was  a  subject  of 
controversy  on  the  pleas  of  payment.  On 
this  evidence  the  jury  found  for  the  defend- 
ant on  the  plea  of  non  est  factum. 

There  are  cases  in  which  it  has  been  decided 
that  signing,  sealing  and  delivering  the  form 
of  a  deed  in  blanks,  with  directions  for 
220  filling  the  blanks,  and  filling  *them 
accordingly,  make  the  deed  valid  and 
binding.  In  some  cases  the  direction  to  fill 
the  blank  has  been  implied  where  it  is  appar- 
ent what  must  be  inserted  in  the  blank. 
Tezira  v.  Evans,  cited  1st  Anst.  R.  228 ;  Stahl 
V.  Berger,  10  Serg.  A  Rawle  170 ;  Sigfried  v. 
I^evan,  6  Serg.  &  Rawle  308 ;  Ex  parte  Ker- 
win.  8  Cow.  R.  118 ;  Smith  v.  Crocker,  5  Mass. 
R.  538;  Speake  v.  The  United  States.  9 
Cranch  R.  28.  There  are  other  cases  which 
decide  that  such  filling  of  blanks  will  not  give 
validity  to  the  deed  unless  under  circum- 
stances which  make  a  new  execution  thereof. 
Cleaton  v.  Chambliss,  6  Rand.  86  ;  Hibble- 
white  V.  McMorine,  6  Mees.  A  Welsh.  200 ; 
The  United  States  v.  Myers  A  Nelson,  2 
Brock.  R.  64  ;  Harrison  v.  Tiernans,  4  Rand. 
177. 

It  is  not  necessary  for  the  disposition  of 
this  case  to  decide  which  of  these  conflicting 
authorities  should  be  followed.  The  judg- 
ment must  be  sustained  if  the  cases  first  cited 
above  decide  the  law  correctly,  because  of 
the  absence  of  authority,  express  or  implied, 
to  fill  the  blank.  If  the  second  class  of  cases 
cited  give  the  rule,  the  judgment  must  be  sus- 
tained, because  of  the  absence  of  proof  of  re- 
execution. 

I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 
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Pfeadiaff—Soit  on  BooiU— Cue  at  Bar.— G  took  the 
oath  of  insolvency  at  the  suit  of  P  and  surrendered 
a  bond  on  H.  The  sheriff  brought  a  salt  on  tbls 
bond  a^rainstH  who  pleaded  as  offsets  twojndg-- 
ments  which  be  had  recovered  against  G,  upon 
bonds  which  bad  been  asRigned  to  him.  He  bad 
sued  G-  upon  these  bonds  before  Q  took  the  oath 
of  insolvency,  but  the  judgments  were  not  recov- 
ered until  after  the  oath  was  taken,  but  before 
the  suit  brouflrht  ag-ainst  him  by  the  sheriff.  The 
plaintiff  replied  in  the  form  of  the  statute,  Sess. 


Acts  1844.  p.  54.  that  the  judgments  were  usarioiis; 

and  the  defendant  demurred.    Held: 

I.  Statuta-As  to  Pleading  Usury— To  What  Appli- 
cable.*—The  statute  though  in  terms  applicable 
only  to  a  plea,  yet  is  properly  applicable  to  a  rep- 
lication to  a  plea  of  setoff.t 

a.  Bonds— Offsets— UsarioMs  Judi^nients.t-nsury  in 
the  bonds  upon  which  the  j  udgments  were  recor. 
ered.  cannot  be  set  up  to  the  judgments,  and  they 
are  yalld  offsets :  there  being  no  fraud  in  the  pro- 
curement of  them. 

This  is  a  supersedeas  to  a  judgment  of  the 
Circuit  court  of  Washington  county,  ren- 
dered in  a  suit  which  was  brought  bj  Smith 
late  sheriff  of  that  county,  for  the  benefit  of 
Preston  against  Hope,  on  a  bond  to  Grant 
who  had  taken  the  oath  of  insolvency  under 
a  ca.  sa.  in  favor  of  Preston,  and  surrendered 
the  bond  in  the  schedule.  Hope  pleaded  pay- 
ment, to  which  there  was  a  general  replica- 
tion, and  issue  was  thereon  joined.    He  also 

pleaded  specially,  that  at  and  before 
222     *the    time  of    the    institution   of  the 

suit,  and  before  Grant  took  the  oath 
of  insolvency,  the  said  Grant  was  indebted 
to  him  in  a  much  larger  sum  than  he 
owed  Grant ;  that  is  to  say,  by  two  bonds 
which  had  been  assigned  to  him,  and  are 
particularly  described  in  the  plea;  that 
suits  had  been  brought,  and  judgments  re- 
covered on  the  said  bonds  (which  bonds  and 
judgments  were  referred  to  as  part  of  the 
plea) ;  and  that  the  sum  of  money  so  due  and 
owing  was  wholly  unpaid  ;  and  he  offered  to 
set  off  the  same,  or  so  much  of  it  as  shonld 
be  sufficient,  against  the  amount  of  his  said 
bond  to  Grant.  Copies  of  the  records  of  the 
suits  and  judgments  against  Grant  were  filed 
with  the  special  plea.  To  this  plea  Smith 
replied  that  the  two  bonds  of  Grant  assigned 
to  Hope,  and  mentioned  in  the  plea,  were  exe- 
cuted for  a  usurious  consideration,  and  in  vio- 
lation of  the  act  of  the  general  assembly 
entitled  **An  act  to  reduce  into  one  the  seT- 
eral  acts  against  usury.  *  *  Hope  rejoined  that 
after  the  bonds  were  assigned  to  him,  and 
before  Grant  took  the  oath  of  insolvency,  he 
Hope  brought  suits  on  the  bonds,  as  Rlltged 
in  his  plea,  and  after  the  said  oath  of  in- 
solvency was  taken,  obtained  judgmeati 
thereon,  which  judgments  are  in  force,  unre- 
versed and  unsatisfied.  Smith  demurred 
generally  to  the  rejoinder,  and  Hope  joined 

*See  generally,  monocrraphic  note  on  'Usorr" 
appended  to  Coffmau  v.  Miller.  28  Gratt  008. 

tSessious  Acts  1844.  ch.  76,  p.  54.  1.  'That  In  any 
action  of  debt  or  covenant  founded  on  any  note, 
bond  or  other  writing  under  seal,  depending  In  aiur 
of  the  courts  of  this  commonwealth,  in  which  the 
defendant  may  desire  to  avail  himself  of  the 
defence  of  usury,  he  shall  be  at  liberty  to  do  so  by 
pleading  the  same  in  the  following  form.  [And 
then  a  form  is  given.]  To  which  plea  the  plaintiff 
may  reply  generally  or  specially." 

2.  "That  under  the  plea  aforesaid  the  defendant 
shall  be  allowed  to  give  in  evidence,  any  fact  show- 
ing or  tending  to  show  that  the  note,  bond  or  other 
writing,  upon  which  the  action  was  bronght  wai 
given  for  a  usurious  consideration.'* 

tSee  monographic  noU  on  "Bonds"  appended  to 
Ward  ▼.  Churn,  18  Gratt  801. 
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in  the  demurrer.  The  court  sustained  the 
demurrer  and  rendered  judgment  for  the 
plaintiff  Smith,  without  noticing  the  issue 
on  the  plea  of  payment. 

S.  Logan,  for  the  appellant. 

B.  R.  Johnston,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

After  stating  the  case,  he  proceeded  : 
The  issue  upon   the  plea  of  payment  was 
not  tried ;  and  it  would  be  necessary  on 

223  that  ground,  if  no  other,  *to  reverse  the 
judgment.     Wilson  v.  Davisson,  5  Munf. 

178.  But  as,  in  that  case,  the  cause  would 
have  to  be  remanded  for  further  proceedings ; 
and  as  a  reversal  of  the  judgment  on  the 
ground  of  error  in  sustaining  the  demurrer 
would  put  an  end  to  the  cause,  it  is  proper  to 
determine  whether  the  judgment  is  erroneous 
in  that  respect. 

The  replication  is  in  the  general  form  pre- 
scribed by  the  act  passed  January  l7th,  1844, 
entitled  '*An  act  simplifying  the  proceedings 
in  cases  of  usury,"  Sess.  Acts,  p.  54.  That 
act,  in  its  terms,  applies  only  to  a  plea  ;  and 
a  question  was  raised  at  the  bar,  whether  it 
is  also  applicable  to  a  replication  to  a  plea  of 
setoff.  We  are  of  opinion  that  it  is ;  and 
that  a  plea  of  setoff,  being  in  the  nature  of 
a  cross  action,  a  replication  thereto  is  the 
same  thing,  in  substance,  with  a  plea  to  an 
action. 

It  was  rightly  conceded  by  the  counsel  for 
the-  appellee  in  this  case,  that  the  bond  on 
which  the  suit  was  brought  was  subject  in  the 
hands  of  the  sheriff  Smith,  to  all  the  setoffs 
which  the  obligor  had  against  it  at  the  time 
the  oath  of  insolvency  was  taken  ;  and  also 
that  if  Grant  the  obligee  had  sued  on  the 
t>ond,  he  would  have  been  precluded  by  the 
judgments  pleaded  as  setoffs,  from  replying 
usury  in  the  t>onds  on  which  the  judgments 
were  obtained.  But  the  counsel  argued  that 
the  rights  of  the  sheriff  were  fixed  by  the  oath 
of  insolvency,  and  could  not  be  affected  by 
anything  done  or  suffered  by  the  insolvent 
afterwards :  and  that  as,  at  that  time,  judg- 
ments had  not  been  obtained  (though  suits 
had  t>een  brought)  on  the  assigned  bonds, 
the  judgments  obtained  afterwards  (though 
obtained  before  the  suit  was  brought  by  the 
sheriff  on  the  bond  of  Hope),  could  not  pre- 
vent the  sheriff  from  replying  that  the  bonds 
on  which  the  judgments  were  obtained  were 
usurious. 

It  is  unnecessary  to  consider  in  this 

224  case,  whether  *the  doctrine,  said  to 
have  been  declared  in  De  Wolf  v.  John- 
son, 10  Wheat.  R.  367,  and  denied  in  Lloyd 
V.  Scott,  4  Peters'  R.  205,  that  ''the  purchaser 
of  an  equity  of  redemption  cannot  set  up 
usury  as  a  defence  to  a  bill  brought  by  the 
mortgagee  for  a  foreclosure,  especially  if  the 
mortgagor  has  himself  waived  the  defence," 
was  recognized  and  confirmed  in  Crenshaw's 
adm'r  v.  Clark,  5  Leigh  65,  and  Spengler  v. 
Snapp,  Id.  478 ;  nor  whether  or  how  far  the 
plea  of  usury  is  a  defence  personal  to  the 
debtor,  and  may  be  waived  by  him.  For,  con- 
ceding that  if  no  judgment  had  been  obtained 


upon  the  assigned  bonds.  Smith  might  have 
replied  usury  to  a  plea  of  the  bonds  as  set- 
offs, we  are  still  of  opinion  that  he  is  as  much 
concluded  by  the  judgments  from  going 
behind  them,  and  replying  usury  in  the  bonds, 
as  the  insolvent  himself  would  have  been  if 
the  suit  had  been  brought  by  him.  If  Hope 
had  obtained  his  judgments  by  a  fraudulent 
arrangement  with  Grant  to  prevent  the  sher- 
iff from  setting  up  the  objection  of  usury  to 
the  bonds,  the  case  would  have  been  very 
different.  But  no  fraud  is  imputed  to  Hope 
in  obtaining  the  judgments,  and  he  appears 
to  have  been  guilty  of  none.  He  may  have 
had  good  reason  for  instituting  suits  on  the 
bonds,  instead  of  holding  them  up  to  be  used 
as  setoffs  in  any  suit  that  might  be  brought 
on  his  bond.  They  were  assigned  bonds, 
and  due  diligence  might  have  required  the 
institution  of  the  suits  in  order  to  fix  the 
liability  of  the  assignors.  They  exceeded 
his  bond  in  amount,  and  suits  were  necessary 
to  recover  the  excess.  He  instituted  the  suits 
some  time  before  the  oath  of  insolvency  was 
taken  ;  which  of  itself  would  seem  to  repel 
any  imputation  of  fraud.  Considering  it 
necessary  or  proper  to  bring  the  suits,  which 
were  pending  when  the  oath  was  taken. 
What  was  he  then  to  do?  The  same  reasons 
which  induced  him  to  bring  the  suits,  required 

him  to  prosecute  them.  He  could  not 
225      sue  *the  sheriff,  nor  make  him  a  party 

to  the  pending  suits.  He  had  a  ri|f  ht, 
therefore,  to  prosecute  them  to  judgment, 
and  set  off  the  judgments  against  his  bond, 
whether  in  the  hands  of  Grant  or  of  his  legal 
assignee  the  sheriff,  who  stands  in  his  place. 
If  Grant  had  pleaded  usury  and  succeeded,  or 
had  made  any  other  successful  defence  in  the 
suits,  the  judgments  in  his  favor  would  cer- 
tainly have  concluded  Hope  from  setting  up 
the  bonds  as  setoffs  in  the  suit  brougiit  on 
his  bond  by  the  sheriff.  There  would  seem 
to  be  at  least  as  much  reason  for  holding  that 
the  judgments  which  were  rendered  against 
Grant,  concluded  the  sheriff  from  going  be- 
hind them  and  objecting  that  the  bonds  are 
usurious.  That  the  judgments  were  rendered 
by  non  sum  informatus,  can  make  no  differ- 
ence. The  defendant  Grant  set  aside  the  of- 
fice judgments  and  obtained  continuances  by 
putting  in  pleas  of  payment  for  that  purpose : 
and  at  the  succeeding  term  waived  his  pleas 
and  suffered  judgments  to  be  rendered  against 
him.  This  is  a  common  course  of  proceeding 
where  a  defendant  has  no  real  defence,  or 
bona  fide  intends  to  make  none,  and  only 
wishes  to  obtain  time.  A  judgment  so  ren- 
dered as  much  concludes  a  defendant  in  a 
suit  or  scire  facias  on  the  judgment,  as  does 
a  judgment  rendered  in  a  case  in  which  the 
matter  was  put  directly  in  issue  and  passed 
upon  by  the  jury.  What  the  rights  of  Hope 
would  have  been,  if,  before  he  obtained  his 
judgments  against  Grant,  the  sheriff  had 
sued  him  on  his  bond,  or  summoned  him  as 
a  garnishee  under  the  statute,  it  is  unneces- 
sary to  decide,  as  no  such  proceeding  was  in- 
stituted until  more  than  three  years  after  the 
judgments  were  obtained. 

The  views  we  have  taken  of  this  case  are 
strongly  sustained  by  the  Supreme  court  of 
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Massachusetts  in  the  case  of  Smith  v.  Stearns, 
19  Pick.   R.    20.    That    case  arose    under   a 
statute  of  that  state  which  authorizes  an  at- 
tachment by  what  is  called  the  trustee 

226  ^process :    The    person    being*  called 
"trustee'*  who,  by.our  law,  would   be 

called  a  g'arnishee.  The  effect  of  the  service 
of  the  process  in  g-iving  the  plaintiff  alien 
on  the  debt  due  by  the  trustee  to  the  prin- 
cipal defendant,  being  the  same,  as  it  seems, 
with  that  of  the  service  of  an  attachment 
on  the  garnishee  with  us.  In  that  case 
the  trustee  obtained  judgment  after,  on 
a  note  given  to  him  before,  he  was  sum- 
moned as  trustee;  and  the  question  was, 
whether  the  judgment  was  conclusive,  or 
its  merits  could  be  enquired  into,  in  the 
suit  of  the  attaching  creditor.  Shaw,  C. 
J.,  in  delivering  the  opinion  of  the  court, 
among  other  things  said,  ''It  is  clearly  held 
as  the  construction  of  the  trustee  process, 
that  where  one  is  chargeable  in  consequence 
of  being  the  debtor  of  the  principal,  the  ques- 
tion will  be,  whether  he  holds  any  balance 
upon  a  liquidation  of  all  demands.  In  strik- 
ing* such  balance,  he  has  a  right  to  set  ofiF 
from  the  debt  which  he  acknowledges  he 
owes  the  principal,  any  demand  which  he 
might  set  off  in  any  of  the  modes  allowed 
either  by  statute  or  common  law,  or  in  any 
course  of  proceeding.** — "The  trustee  ought 
not  to  be  placed  in  a  worse  situation  than  he 
would  be  in  if  the  principal  had  sued  him  for 
the  debt.** — "It  has  been  argued  that  t-he  trus- 
tee*s  liability  must  depend  upon  the  state  of 
facts  as  it  existed  when  the  trustee  process 
was  served.  This  is  not  strictly  correct. 
Some  liability  must  exist  at  that  time  in  or- 
der to  charge  him ;  but  that  liability  may  be 
greatly  modified  and  even  discharged  by  sub- 
sequent events.*'  The  chief  justice  then 
states  a  variety  of  instances  in  which  the  lia- 
bility would  be  so  modified  or  discharged, 
and  proceeds :  "In  the  application  of  these 
principles  to  the  case  before  us,  we  think 
that  the  trustee  had  a  right  to  set  off  against 
the  debt  due  by  him  to  Smith,  jr.,  the  judge- 
ment which  he  had  recovered  against  Smith, 
jr.,  on  demands  shown  by  the  answers  to  have 
existed    prior  to    the    service    of    the 

227  ^trustee  process.  The  judgment  thus 
obtained  did  not  cf)eate,  but  only  as- 
certained and  liquidated,  the  debt.  The 
judgment  was  not  conclusive,  because  it 
was  competent  for  the  plaintiff  to  show, 
if  he  could,  by  the  answers  of  the  trus- 
tee, that  the  judgment  set  forth  in  his 
answers,  was  collusive  or  fraudulent,  or 
obtained  on  demands  acquired  subsequently 
to  the  attachment;  and  he  had  a  right 
to  put  interrogatories  to  the  trustee  with  a 
view  to  such  answers.  But  if  not  collusive 
or  fraudulent,  the  trustee  had  a  right  to  set  it 
off  against  the  demands  which  he  acknowl- 
edged that  the  principal  had  against  him, 
and  for  this  purpose  to  disclose  it  in  his  an- 
swers and  insist  upon  it  in  his  defence.  This 
follows  from  the  principle  above  stated,  be- 
cause he  would  have  had  a  right  to  set  it  off 
in  any  suit  of  the  principal  against  him.*' 
-The  court  had  some  doubt  as  to  whether  the 
trustee  had  a  right  to  set  off  the  costs  of  his 


judgment,  because  they  accrued  after  he  was 
summoned  as  trustee;  but  was  of  opinion 
that  they  were  to  be  considered  as  a  compo- 
nent part  of  the  judgment  as  one  of  its  inci- 
dents ;  there  being  nothing  to  show  that  the 
suit  was  not  brought  in  good  faith,  nor  that 
the  costs  were  incurred  unnecessarily.  We 
think  these  views  are  sound,  and  are  at  least 
as  conclusive  of  this  case  as  of  that  in  which 
they  were  delivered.  This  is  a  stronger  case 
than  that ;  for  there  the  suit  was  brought  by 
the  trustee  after  the  attachment  was  served 
upon  him. 

We  think  the  demurrer  to  the  rejoinder 
ought  to  have  been  overruled ;  and  we  are, 
therefore,  for  reversing  the  judgment  and 
rendering  judgment  for  the  plaintiff  in  error, 
who  was  the  defendant  in  the  court  below. 

Judgment  reversed.    * 
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*Morrison  v.  Spaer. 

July  Term,  185S,  LewlsbTirir. 


Executions*— Bqnltable  Relief  —  Adequate  Reieily  at 

Uiw.t— A  party  claiming  that  he  has  not  been 
credited  for  all  the  money  paid  by  him  to  the 
sherl£f,  on  an  execution,  may  have  any  injustice 
done  to  him  in  that  respect  corrected  by  the  court 
from  whence  the  execution  Issued:  and  it  is  not  a 
case  for  an  injunction  and  relief  in  equity. 

This  was  a  bill  by  Rot>ert  Speer  filed  in  the 
Circuit  court  of  Scott  county,  against  George 
W.  Hopkins,  to  enjoin  a  judgment  recoveral 
by  Hopkins  for  the  benefit  of  Nancy  K. 
Grigvby  and  her  children.  The  bill  charged 
that  Hopkins  had  recovered  a  judgment 
against  the  plaintiff  and  two  others,  one  of 
whom  was  insolvent,  and  the  other  had  moved 
away,  for  the  sum  of  nine  hundred  and  fifty 
dollars.  That  several  executions  had  issued 
on  the  judgment,  and  plaintiff  had  made  va- 
rious payments  upon  the  last  of  them  to  J. 
W.  Morrison,  the  deputy  sheriff  in  whose 
hands  the  execution  was  put,  amounting  to 
about  four  hundred  dollars;  but  that  only 
about  one  hundred  and  sixty-two  dollars  was 
credited  on  th^  execution.  That  he  made 
another  payment  of  thirty-four  dollars  to 
James  Kane,  another  deputy,  for  which  credit 
had  not  been  allowed  him ;  and  that  the 
execution  had  been  placed  in  the  hands  of 
Kilgore  another  deputy  sheriff,  who  was  de- 
manding a  balance  thereon  much  larger  than 
was  justly  due.  And  making  Hopkins  alone 
defendant,  he  asked  for  an  injunction  to  the 

*Bzecution«.— See  monographic    noU  on  "'Kzecu- 

tions"  appended  to  Paine  ▼.  Tutwller,  S7  OratL  UO. 
tBquitable  Relief— Adequate  Remedy  at  Law.— It  is  a 
well-settled  rule  that  equity  will  not  vrant  relief 
where  there  la  a  plain  and  adequate  remedy  at  law. 
The  principal  case  is  cited  as  authorizing  the 
proposition  in  Beckley  v.  Palmer.  11  Gratt  6S4:  Ck>ie> 
man  y.  Anderson,  28  Oratt  427:  Va.  Min.  Oo.  ▼.  Wil- 
kinson, 92  Va.  100, 28  S.  E.  Rep.  8S0:  Lewis  ▼.  Spencer, 
7  W.  Va.  «2:  White  y.  Stender.  24  W.  Va.  616;  Miller 
▼.  Miller,  25  W.  Va.  503.  See.  in  accord,  Haden  ▼. 
Garden,  7  Leiffh  157:  Hudson  y.  Cline.  9  Qratt.884; 
foot-note  to  Coleman  ▼.  Anderson.  29  Gratt.  425. 
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judgment,  or  at  least  to  so  much  thereof  as 
the  credits  to  which  he  was  justly  entitled 
would  amount  to ;  that  the  said  credits  might 
be  allowed  to  him,  and  for  general  relief. 
The  injunction  was  granted  as  to  four  hun- 
dred dollars  of  the  judgment. 

229  *Hopkins  answered  the  bill,  admit- 
ting- that  he  had  recovered  the  judg- 
ment, expressing  his  ig^norancc  as  to  the 
payments  made  as  alleged  in  the  bill,  and 
not  admitting-  that  they  had  been  made  : 
And  suggesting  that  Morrison  and  Kane 
should  be  made  parties  to  the  suit. 

The  plaintiff  afterwards  amended  his  bill 
and  made  Morrison  a  defendant,  and  called 
upon  him  to  answer  the  original  and  amended 
bill.  And  he  prayed  that  an  account  of  the 
payments  made  by  him  to  Morrison  might 
be  taken,  and  that  he  might  have  credit  for 
said  payments  upon  the  judgment. 

Morrison  demurred  to  the  bill  and  amended 
bill  for  want  of  equity.  He  also  answered 
stating  what  moneys  he  had  received  from 
Speer  ;  and  alleging  that  he  had  other  execu- 
tions against  him,  and  also  fee  bills  and  taxes, 
to  which  all  the  moneys  he  had  so  received 
had  been  applied,  except  the  sum  he  had  cred- 
ited on  the  execution. 

The  court  directed  an  account ;  and  the 
commissioner  made  a  report  in  which  he  cred- 
ited the  payments  made  by  the  plain tiif  to 
Morrison  upon  Hopkins'  judgment,  leaving 
still  a  balance  due  thereon.  This  report  was 
excepted  to  by  both  Morrison  and  Hopkins. 
But  when  the  cause  came  on  to  be  heard  the 
court  overruled  the  exceptions  and  directed 
the  payments  to  be  applied  as  credits  on  the 
judgment  of  Hopkins ;  and  dissolved  the  in- 
junction as  to  the  residue,  with  costs  against 
Morrison.  From  this  decree  Morrison  ap- 
plied to  this  court  for  an  appeal,  which  was 
allowed. 

S.  LfOgan,  for  the  appellant. 

B.  R.  Johnston,  for  the  appellee. 

DANIEL)  J.  I  can  see  nothing  in  this 
case  on  which  to  ground  the  jurisdiction  of  a 
court  of  chancery. 

The  original   bill  sets  out  a  single 

230  execution  and  ^payments  made  to  the 
sheriff  in  satisfaction  of  it,  which  had 

not  been  fully  credited.  No  reason  is  alleged 
why  the  appellee  had  not  applied,  or  might 
not  still  apply,  to  the  court  of  law  from  which 
the  execution  issued  to  remedy  the  injustice 
of  which  he  complained ;  and  there  is  an  en- 
tire absence  from  the  case  of  those  peculiar 
features  which  induced  this  court  in  the  case 
of  Crawford  v.  Thurmond,  3  L/eigh  85,  to 
sanction  the  interference  of  the  chancellor. 

The  amended  bill  does  not  help  out  the 
jurisdiction.  It  merely  makes  Morrison  the 
deputy  sheriff  to  whom  the  payments  are  al- 
leged to  have  been  made,  a  party,  and  seeks 
to  have  an  account  with  him.  In  neither  bill, 
is  there  any  allegation  of  a  want  or  failure  of 
evidence,  arising  from  the  loss  of  receipts  or 
otherwise,  rendering  a  discovery  necessary. 
No  statement  is  made  of  any  such  mutuality 
of  cross  demands  or  of  complexity  of  account 
arising*  from  a  series  of  transactions  on  one 
side  and  payments  on  the  other,  as  calls  for 


the  exercise  of  the  jurisdiction  of  a  court  of 
equity.  No  obstacle  whatever  is  sug-gested 
likely  to  defeat  or  embarrass  the  legal 
remedy.  The  case  was  a  plain  one  for  the 
demurrer,  and  I  think  the  decree  should  be 
reversed ;  the  injunction  dissolved  and  the 
bill  dismissed. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Decree  reversed,  injunction  dissolved  and 
bill  and  amended  bill  dismissed,  with  costs. 


231  *Creigh'8  Heirs  v.  Henson. 

(Absent  Allbn  and  Daniel,  Js.) 
July  Term,  1868,  Lewisborff. 

Deeds  of  Trust— PoMeMion  by  PurchsMr  from  Qrantor 

—Case  at  Bsr.— Id  May  1816  A  conveys  to  S  a  tract  of 
land  in  trust  to  secure  a  debt  to  C,  whicb  is  duly 
recorded  on  the  same  day :  and  In  October  of  the 
same  year  he  executes  to  H  a  title  bond  for  a  part 
of  the  land:  and  H  immediately  enters  into 
possession  cultiyatlng-  and  farming,  and  claiminflr 
it  under  said  bond,  and  continues  thus  to  hold 
possession;  A  during  his  life  time  and  his  family 
since  havinff  resided  on  the  residue  of  the  tract. 
In  VSa  the  trustee  S  sells  under  the  trust  and 
conveys  the  land  to  C  the  purchaser.  In  1848  the 
heirs  of  C  brinsr  ejectment  against  H  for  the  land 
in  his  possession,  and  there  is  a  speciali  verdict 
which  does  not  find  an  ouster  or  disclaimer  by  H. 
Held: 

I.  dame— Same— Nature  of  the  Possession.*— That  the 
possession  of  A  after  the  deed,  was  as  tenant  by 
sufferance,  and  that  the  possession  by  H  after 
his  entry,  was  of  the  same  characur :  and  there- 
fore the  statute  of  limitations  is  no  bar  to  the 
action. 
9.  Writ  of  RItht— Verdict-Construction  of  Case 
at  Bar— The  verdict  finds  that  both  parties 
claimed  in  fee  from  A;  and  this  is  a  substantial 
flndinflr  of  the  seizin  of  the  demandants;  or  at  all 
events  estops  the  tenant  from  denyinsr  it 
3.  Adversary  Possession  by  Tenant— QnsDre—nust 
First  Surrender  Poasesslon.t— Qu.aRS:  If  a 
tenant  can  disclaim  holding*  under  his  landlord 


*Deeds  of  Trust  —  Possession  by  Purchaser  from 
Orantor— Nature  of  the  Possession  —See  principal  case 
cited  in  Pltzer  v.  Burns,  7  W.  Va.  74.  See  also,  prin- 
cipal case  and  Clarke  v.  McClure,  10  Qratt  806.  cited 
in  Bowie  v.  Poor  School.  76  Va.  804. 

t  Adversary  Possession  by  Tenant -Need  Not  Sur- 
render Possession.— In  Creekmur  v.  Creekmur,  76  Va. 
436,  it  was  said:  "There  is  a  class  of  cases  which 
hold  that  a  party  who  enters  into  possession 
in  acknowledged  subserviency  I  to  the  title  of 
the  true  owner,  cannot  by  any  act  of  his  impart 
to  his  possession  an  adversary  character.  Be- 
fore asserting  a  title  in  himself,  he  must  first 
surrender  the  premises,  and  place  the  owner 
in  the  same  conditions  in  which  he  stood  before 
the  possession  was  taken  under  his  title.  A  very 
strong  leaning  in  favor  of  this  doctrine  was  mani- 
fested in  the  case  of  Clarke  v.  McClure,  10  Gratt 
906.  JUDGB  ALLSNsaid:  'Where  it  is  sought  to  make 
out  a  title  by  adverse  possession,  the  possession,  as 
a  general  rule,  should  be  adverse  in  its  inception.* 
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and  set  np  an  adverse  title  wltbont  first  surren- 
derlnff  possession  of  the  premises.  If  he  may  he 
cannot  deny  the  title  under  which  he  entered, 
or  augment  the  burden  of  proof  on  the  other 
side  by  denying  his  tenancy. 

This  was  a  writ  of  right  brought  in  June 
1848,  in  the  Circuit  court  of  Greenbrier 
county,  by  the  heirs  of  Thomas  Creigh 
against  William  Henson,  for  six  hundred 
and  five  acres  of  land.  The  tenant  by  his 
plea  claimed  two  hundred  acres  of  the  land, 
and  disclaimed  title  to  the  residue.  There 
was  a  special  verdict  in  the  case,  by  which  it 
was  found  that  on  the  27th  of  May  1816  Cut- 
Up  Airy  executed  a  deed  of  trust  to  L/ewis 
Stuart  to    secure   a    debt    to    said    Thomas 

Creigh,  conveying  six  hundred  and  five 
232      acres  of  land  embracing  *the  land  in 

controversy,  which  deed  was  duly 
admitted  to  record  on  the  day  of  its  date : 
That  thereafter,  to  wit,  on  the  16th  of  Octo- 
ber 1816,  the  said  Airy  executed  to  the  tenant 
Henson  a  title  bond  for  the  land  in  contro- 
versy :  That  on  the  13th  of  May  1819  the 
said  Airy  executed  another  deed  of  trust  to 
said  Stuart  to  secure  another  debt  to  said 
Thomas  Creigh,  conveying  the  said  six  hun- 
dred and  five  acres  of  land,  which  deed  was 
duly  admitted  to  record  the  day  after  its 
date:  That  on  the  23d  of  April  1827  the 
said  Stuart  conveyed  the  six  hundred  and 
five  acres  of  land  in  fee  simple  to  said 
Thomas  Creigh,  by  deed  which  was  duly 
recorded  in  the  month  in  which  it  bears  date. 
That  the  tenant  Henson  has  been  in  actual 
possession  of  a  part  of  the  two  hundred  acres 
of  land  in  controversy,  by  cultivation  and 
farming,  and  claiming  the  whole  of  it  under 
said  title  bond  ever  since  its  execution. 
That  said  Airy  during  his  life  time,  and  his 
family  since,  have  resided  on  the  residue  of 
the  said  six  hundred  and  five  acres ;  and  that 
the  demandants  are  the  heirs  at  law  of  said 
Thomas  Creigh.  The  title  bond  and  deeds 
are  set  out  in  haec  verba.  The  deed  from  the 
trustee  Stuart  to  Creigh  recites  that  on   the 

A  careful  consideration  of  that  case,  and  that  of 
Creigh's  Heirs  v.  Henson,  10  Gratt.  231,  will  show  that 
neitherof  the  Judges  who  delivered  the  opinions  of 
the  court  were  disposed  to  commit  himself  unquali- 
fiedly on  the  subject.  The  question  may,  therefore, 
be  regarded  as  an  open  one  in  this  state.  Notwith- 
standing the  doubt  expressed  in  these  cases,  it  is 
now  settled,  by  a  great  weisrht  of  authority,  that 
although  a  party  may  enter  into  the  possession  in 
privity  with  the  true  owner,  he  may,  without  first 
surrenderinsr  it,  dissever  such  relation  and  claim 
by  adverse  tiUe.  The  trustee  may  disa'vow  his  trust, 
the  tenant  the  title  of  his  landlord  after  the  termi- 
nation of  his  lease,  and  the  tenant  in  common  the 
title  of  his  cotenant  The  only  distinction  between 
this  class  of  cases  and  those  in  which  no  privity 
existed,  is  in  the  degree  of  proof  required  to  estab- 
lish the  adverse  character  of  the  possession.  The 
rule  now  is  that  where  possession  Is  orifirlnally  taken, 
or  held  under  the  true  owner,  a  clear,  positive  and 
continued  disclaimer  and  disavowal  of  title  and  the 
assertion  of  an  adverse  risrht,  to  be  broug'ht  home  to 
the  knowledge  of  the  party,  are  indispensable 
before  any  foundation  can  be  laid  for  the  operation 


26th  of  March  1827,  he  sold  the  six  hundred 
and  five  acres  in  pursuance  of  the  two  deeds 
of  trust,  and  that  Creigh  became  the  pur- 
chaser. The  court  below  gave  judgment  on 
the  special  verdict  for  the  tenant,  and  this 
court  awarded  a  supersedeas  to  the  judgment. 

Price  and  Reynolds,  for  the  appellants. 
Wm.  Smith,  for  the  appellees. 

MONCURE,  J.,  after  stating  the  case,  pro- 
ceeded : 

The  possession  of  a  grantor  in  a  deed  of  tmst 
after  the  execution  of  the  deed,  is  not  adverse 
to  the  title  of  the  trustee,  but  only  as  his  ten- 
ant at  will  or  sufi^erance.     The  trustee  may 

eject  him  without  notice  ;  or,  without 
233      *ejecting  him,  may  convey   the  trust 

subject  to  a  purchaser,  whose  tenant  at 
will  or  sufferance  the  grantor  will  then 
become,  and  by  whom  he  may  in  like  man- 
ner, be  ejected  without  notice.  A  person 
who  purchases  the  trust  subject,  or  any  part 
of  it,  from  the  grantor,  with  notice  of  the 
deed  of  trust  or  after  its  due  registration, 
stands  in  the  place  of  the  grantor,  and  bears 
the  same  relation  that  he  does  to  the  trustee 
and  the  purchaser  from  him.  These  propo- 
sitions, as  general  rules  of  law,  will  not  be 
denied  ;  and  they  would  seem  to  be  decisive 
of  this  case.  But  it  was  contended  by  the 
counsel  for  the  defendant  that  whenever  a 
person  in  possession  holds  for  himself  to  the 
exclusion  of  all  others,  the  possession  so 
held  must  be  adverse  to  all  others,  whatever 
relation  in  point  of  interest  or  privity  he 
may  stand  in  to  others  ;  and  that  the  tenant 
so  held  possession  in  this  case  for  a  period 
sufficiently  long  before  the  institution  of  the 
suit  to  give  him  a  perfect  title  against  the 
demandants.  The  principle  is  certainly  sus- 
tained by  recent  American  decisions  which 
are  entitled  to  great  respect.  But  while  it  is 
maintained  in  these  decisions,  that  a  person 
whose  possession,  in  its  commencement,  is 
subordinate  to  the  title  of  another,  may 
afterwards,  without  surrendering    the  pos- 

of  the  statute  of  limitations.  The  statute  does  not 
begin  to  operate  until  the  possession,  before  in  priv- 
ity with  the  title  of  the  true  owner,  becomes  tor- 
tious and  wrongrful  by  the  disloyal  acts  of  the 
occupying  tenant,  which  must  be  open,  continaed 
and  notorious,  so  as  to  preclude  every  doubt  as  to 
the  character  of  the  holding*  or  the  fact  of  knowl- 
edfire  on  the  part  of  the  owner." 

The  rule  as  laid  down  in  Creekmur  v.  Creekmur, 
has  been  substantially  reiterated  and  approved  in 
Whltlock  V.Johnson,  87  Va.  898,887.  18  S.  £.  Rep.  614; 
Reusens  v.  Lawson,  01  Va.  226, 31  S.  E.  Rep.  S47:  Chap- 
man V.  Chapman,  91  Va.  807,  SI  S.  £.  Rep.  813:  Hnlvey 
V.  Hulvey.  02  Va.  182, 88  S.  E.  Rep.  888;  Va.  Mid.  R.  Co. 
V.  Barbour,  07  Va.  121. 88  S.  E.  Rep.  554. 

See  also,  monosraphic  note  on  "Adversary  Posses- 
sion" appended  to  Nowlin  v.  Ileynolds,  25  Gratt.  187. 

Adversary  Possession— Vendee  Holding  under  E4|al- 
table  Title.— See  principal  case  cited  in  foot-^iote  to 
Nowlin  V.  Reynolds,  25  Gratt.  187. 

The  principal  case  is  also  cited  in  Taylor  v. 
Philippi,  85  W.  Va.  560, 14  S.  £.  Rep.  182,  as  one  of  the 
many  cases  which  discuss  the  doctrine  of  Adversary 
Possession. 
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session,  disclaim  that  title,  and  hold  ad- 
versely to  it ;  yet  this  qualification  is  added 
to  the  principle,  that  knowledge  of  the  dis- 
claimer must  be  brought  home  to  the  party 
whose  title  is  disclaimed.  In  the  language 
of  the  Supreme  Court  of  the  United  States, 
in  one  of  the  last  of  these  recent  decisions,  the 
case  of  Zeller's  lessee  v.  Bckert,  &c.,  4  How. 
S.  C.  R.  2%,  "As*'  the  possession  "was  orig- 
inally taken  and  held  in  subserviency  to 
the  title  of  the  real  owner,  a  clear,  positive 
and  continued  disclaimer,  and  disavowal  of 
the  title,  and  assertion  of  an  adverse  right, 
and  to  be  brought  home  to  the  party, 
are  indispensable,  before  any  foundation 
can   be  laid  for  the  operation   of  the 

234  ^statute.    Otherwise  the  grossest  injus- 
tice may  be  practiced  ;  for  without  ^uch 

notice,  he  might  well  rely  upon  the  fiduciary 
relations  under  which  the  possession  was 
originally  taken  and  held,  and  upon  the  8ut>- 
ordinate  character  of  the  possession  as  the 
legal  result  of  those  relations.  The  statute 
therefore,  does  not  begin  to  operate  until 
the  possession,  before  consistent  with  the 
title  of  the  real  owner,  becomes  tortious  and 
wrongful  by  the  disloyal  acts  of  the  tenant, 
which  must  be  open,  continued  and  notori- 
ous, so  as  to  preclude  all  doubt  as  to  the 
character  of  the  holding  or  the  want  of 
knowledge  on  the  part  of  the  owner."  "The 
operation  of  the  principle  (say  the  court  in 
Hall  V.  Dewey,  Ac,  10  Verm.  R.  599),  is  sim- 
ply to  impose  upon  the  landlord  the  necessity 
of  protecting  his  interest  after  learning  the 
hostile  claims  of  his  tenant,  by  that  measure 
of  diligence  which  the  statute  of  limitations 
has  prescribed.  For  other  purposes  the  orig- 
inal relation  between  the  parties  has  its 
legal  effect  upon  their  respective  rights. 
The  tenant  is  still  restrained  from  disputing 
the  title  under  which  he  entered,  nor  can  he 
augment  the  burden  of  proof  upon  the  other 
side  by  denying  his  tenancy." — "The  rights 
subsisting  between  the  original  parties  to 
such  a  tenancy,  continue  to  subsist  between 
their  grantees." 

The  principle,  even  with  the  qualification 
before  stated,  has  never,  I  believe,  been 
affirmed  by  this  court :  nor  is  it  necessary 
to  decide  in  this  case  whether  it  be  the  law 
of  this  state  or  not.  The  principle  is  cer- 
tain ly  not  law  without  the  qualification  ;  and 
conceding  it  to  be  so  with  it,  this  case  does 
not  come  within  its  operation.  The  special 
verdict  does  not  find  that  the  demandants  or 
their  ancestor  had  any  knowledge  of  any 
disclaimer  of  their  title  on  the  part  of  the 
tenant.  Such  knowledge  cannot  be  inferred 
from  the  long  possession  of  the  tenant. 
The  inference,  if  it  had  been  proper, 

235  should  have  been  found  *^as  a  fact  by 
the    jury.    But  it  would    have    been 

an  improper  inference  even  for  the  jury 
to  make  from  the  mere  fact  of  continued 
possession  by  the  tenant.  His  possession 
commenced  as  tenant  by  sufferance ;  it  so  con- 
tinued after  the  sale  by  the  trustee;  and  it 
should  be  referred  to  the  same  fiduciary  rela- 
tion until  it  was  determined  by  the  will  of 
the  legal  owner,  or  at  least  until  the  title  of 
the  legal  owner  was  disclaimed  with  his 
knowledge. 


It  is  unnecessary  to  enquire  whether  the 
jury  might  have  presumed  a  grant  from  the 
lapse  of  time  in  this  case,  as  no  such  grant 
was  found  by  the  verdict.  Instead  of  that, 
it  is  expressly  found  that  the  tenant  claimed 
the  land  under  the  title  bond. 

It  is  objected  by  the  counsel  for  the  tenant 
that  the  fact  of  seizin  of  the  demandants  is 
not  found  by  the  verdict.  But  it  is  found 
that  the  demandants  and  tenant  each  claim 
an  estate  in  fee  simple  in  the  land  in  contro- 
versy under  Cutlip  Airy;  the  former  claim- 
ing under  a  deed  executed  by  him  with 
general  warranty,  shortly  before  the  execu- 
tion of  the  title  bond  under  which  the  tenant 
claims.  This  is  a  substantial  finding  of  sei- 
zin of  the  demandants,  or  at  all  events 
estops  the  tenant  from  denying  it. 

I  think  the  judgment  should  be  reversed, 
and  judgment  rendered  for  the  demandants. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed,  and  entered  for  the 
appellants.  
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Bjectin«iit— Evktence  of  Adversary  PoMesslon*— Csm 

at  Bar.— Upon  an  appeal  from  a  Judfirment  of  a 
Circuit  court  refuslnflr  to  ffrant  a  new  trial  in  an 
action  of  ejectment,  the  appellate  court  looking- 
alone  to  the  documentary  evidence  and  the  parol 
evidence  of  the  appellee,  the  plaintiff  below, 
was  of  opinion  that  the  appellee  had  failed  to 
prove  adversary*  possession  of  the  land  in  contro- 
versy, which  was  not  embraced  in  his  deed  bat 
was  embraced  in  the  deed  of  the  appellant;  and 
reversed  the  judgment  and  remanded  the  cause 
for  a  new  trial.  On  the  second  trial  the  plaintiff 
introduces  the  same  parol  evidence  as  to  his 
adversary  possession,  not  making  his  case  other 
or  stronsrer  than  it  was  before  the  appellate 
court    Held: 

I.  Same— Sanet— Same.— That  the  defendant  is  en- 
titled to  an  instruction  to  the  jury  to  disresrard 
all  the  parol  evidence  introduced  by  the  plaintiff 
to  prove  his  riffht  to  the  land  in  controversy  not 
embraced  within  the  boundaries  of  the  deed 
under  which  he  claimed, 
a.  Same— Same— Same.— That  as  the  evidence  of 
adversary  possession  is  to  be  disregarded,  it  is 
error  to  instruct  the  jury  that  if  such  evidence 
proves  an  adversary  possession  of  twenty  years 
by  the  plaintiff  under  claim  of  title,  they  should 
find  for  him. 
a.  Iiutructlona—Alwtract  Questions. $->If  an  instruc- 
tion is  flrlveu  on  an  abstract  question  which  may 

*See  monoflrraphic  note  on  "Ejectment"  appended 
toTapscottv.  CJobbs,  11  Qratt  172. 

tSee  principal  case  cited  in  Burke  v.  Lee,  70  Va.  800. 

tinstructloas— Abstract  Questions. —It  seems  settled 
that  where  the  court  srives  an  instruction  on  a  mere 
abstract  question  under  circumstances  calculated 
to  mislead  the  jury,  such  instruction  will  be  error 
for  which  the  judgment  will  be  reversed.  The  prin- 
cipal case  was  cited  as  authorizing-  this  proposition 
\n.  Shen.,  etc.,  R.  Ck>.  v.  Moose,  88  Va.  880,  8  S.  E.  Rep. 
796 ;  Sheppard  v.  Ins.  Co.,  21  W.  Va.  304  ;  Fisher  v.  W. 
Va.,  etc..  R.  Co.,  30  W.  Va.  871, 10  S.  E.  Rep.  880  :  Webb 
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mislead  tbe  Jury,  it  is  an  error  for  whicb  tlie 
judfirment  will  be  reversed. 

This  case  was  before  this  court  in  1848, 
and  is  reported  5  Gratt.  141.  The  statement 
of  the  case  in  the  opinion  of  Judge  I^ee  ren- 
ders any  other  statement  unnecessary. 

J.  T.  Anderson,  for  the  appellant. 
Michie,  for  the  appellee. 

LEE,  J.  This  is  an  action  of  ejectment 
upon  the  demise  of  George,  Elizabeth  and 
Julia  English,  originally  instituted  in  the 
Circuit  court  of  Franklin  county,  and  thence 

transferred  to  the  Circuit  court  of 
237      *  Roanoke    county.    Upon    a  previous 

trial  of  the  cause,  there  was  a  verdict 
in  favor  of  the  plaintiff  for  the  land  in  con- 
troversy, and  a  motion  was  made  by  the  de- 
fendant for  a  new  trial,  upon  the .  ground 
that  the  verdict  was  contrary  to  the  evidence. 
This  motion  having  been  overruled,  the  de- 
fendant excepted  to  the  opinion,  setting  out 
in  his  bill  of  exceptions,  all  the  evidence  on 
both  sides,  instead  of  stating  the  facts  proved 
on  the  trial;  and  the  court  having  rendered 
judgment  upon  the  verdict  in  favor  of  the 
plaintiff,  the  case  was  brought  to  this  court 
by  a  supersedeas.  This  court  was  of  opin- 
ion that  the  Circuit  court  had  erred  in  refus- 
ing the  new  trial,  and  accordingly  the 
judgment  was  reversed,  the  verdict  set  aside 
and  the  case  remanded  to  the  Circuit  court 
for  a  new  trial  to  be  had.  The  case  will  be 
found  reported  in  the  5th  volume  of  Grattan's 
Reports,  commencing  at  page  141. 

In  the  judgment  of  this  court  certified  to 
the  Circuit  court,  it  was  declared  that  the 
parol  testimony  of  the  plaintiff  in  error 
ought  to  be  excluded  from  consideration ; 
but  that  notwithstanding  such  exclusion  the 
defendants  in  error  had  failed  to  show  that 
Gwin  Dudley  under  whom  they  claimed, 
acquired  title  to  the  land  in  controversy  from 
William  Mead  under  whom  the  plaintiff  in 
error  claimed ;  and  that  they  had  also  failed 
to  show  that  they  and  those  under  whom 
they  claimed,  had  at  any  time  a  sufficient 
adversary  possession  thereof  to  sustain  their 
action  ;  and  therefore  that  the  Circuit  court 
had  erred  in  refusing  to  grant  to  the  plain- 
tiff in  error  a  new  trial  of  the  cause. 

After  the  case  went  back  to  the  Circuit 
court  a  new  trial  took  place,  upon  which  the 
defendants  in  error  gave  in  evidence  the 
deed  from  William  Mead  to  Gwin  Dudley, 
the  will  of  Gwin  Dudley  and  the  deed  from 
Gwin  Dudley  and  wife  and  Lewis  Dudley  to 
the  defendants  in.  error ;  all  of  which 
238  had  been  read  on  the  *former  trial. 
They  also  gave  the  plat  and  certificate 

V.  Big  Kanawha,  etc.,  Co.,  43  W.  Va.  810.  20  S.  E.  Rep. 
623  :  State  v.  Allen,  45  W.  Va.  7B»  30  S.  E.  Rep.  813  : 
foot-note  to  Hartley  v.  McKinney.  28  Gratt.  760. 

But,  thoasrh  abstract,  if  it  be  not  calculated  to  mis- 
lead, tlie  case  will  not  be  reversed  on  tliat  account. 
Hunter  v.  Jones,  6  Rand.  541  ;  Sbeppard  v.  Peabody 
Ins.  Co.,  21  W.  Va.  394.  But  see  foot-note  to  Colvln  v. 
Menefee,  11  Gratt  87. 

See  firenerally,  monographic noteon  'Instructions" 
appended  to  Womack  v.  Circle,  29  Gratt.  192. 


of  survey  of    the    premises   in  controveray 
made  by  Surveyor  Bernard  under  an  order  of 
the    court,    in  evidence,  together  with  the 
parol  testimony  of  witnesses    substantially 
the  same  as  that  given  upon  the  former  trial. 
No    material    difference    whatever,    is    per- 
ceived between  the  parol  testimony  intro- 
duced upon  this  occasion  and  that  upon  the 
former    trial.     A    reason    is   assigned  why 
Dudley  t)ought  the  same  land  of  Ryan  which 
had  been  assigned  him  in  the  partition  with 
Mead,  which  was  not  alluded  to  on  the  former 
trial ;  and  there  was  some  proof  that  the  line 
between  the  white  oak  at  F  and  the  pine  had 
been  marked  several  times ;  and  one  of  the 
witnesses  spoke  of  having  seen  a  man,  who 
said  he  was  processioning,  go  along  part  of 
said  line ;  but  there    was  no  proof    of  any 
notice  of  such  processioning  either  to  Mead 
or  to  the  public.    The  defendants  in   error 
also  gave  some  proof  as  to  the  course  of  the 
line  of  the  deed  from  Mead  to  Dudley  from 
the  red  oak  at  G  and  as  to  the  growths  of  the 
timber  over  the  marks  upon  that  and  other 
lines  on  the  plat.    But  there  was  no  other  or 
additional  testimony  offered  by  them  in  sup- 
port of  the  adversary  possession  claimed  to 
have  been  taken  and  held  by  them  of  the  land 
in  controversy.    Upon  this  material  question 
the  evidence  given  on  the  first  trial  on   the 
part  of  the  defendants  in  error,  was  fully  as 
strong,  and  in  substance  just  the  same  as 
that  given  on  this  occasion.    The  plaintiff  in 
error  on  his  part  deduced  his  title  regularly 
from  William  ^ead  the  common  source,  and 
gave  evidence  tending  to  prove  that  while  the 
conveyances    from    Mead  under    which    he 
claimed  did  embrace  the  land  in  controversy, 
that  of  the  defendants  in  error  derived  from 
the  common  source,  did  not.     He  also  gave 
evidence  that  Gwin  Dudley  the  elder  acknowl- 
edged the  blazed  line  from  the  black  oak  at 
H  to  the  red  oak  at  I  to  be  the  division 
239      line  between  ^himself  and  Mead,  and 
that  after  the  death  of  Gwin   Dudley 
the  elder,  between  the  years  1830  and  1834, 
Gwin  Dudley  the  younger,  who  then  claimed 
the  land  under  the  will  of  Gwin  Dudley  sen- 
ior, only  claimed  to  the  old  blazed  line  HI, 
and  did  not  claim  any  part  of  the  land  in  con- 
troversy.   And    he  gave    other    testimony 
strongly  conflicting  in  some  respects  with 
that    offered  by    the    defendants    in    error, 
and  tending  to  overthrow  their  pretensions. 
But  in  the  view  that  I  take  of  this  case  it  is 
unnecessary  to    go  into  the  details  of  the 
testimonyon  the  part  of  the  plaintiff  in  error, 
or  to   notice  it  further  than  to  say  that  its 
tendency  certainly  was  directly   to  impugn 
the  title  set  up  by  the  defendants  in  error, 
and  to  weaken  the  case  of  claim  of  title  and 
adversary  possession  upon  which  they  had 
necessarily  to  found  themselves  to  recover 
in  this  action. 

After  the  evidence  had  been  closed  the 
plaintiff  in  error  moved  the  court  to  instruct 
the  jury : 

1st.  That  they  must  disregard  all  the  parol 
evidence  introduced  by  the  defendants  in 
error  to  prove  their  right  to  land  not  em- 
braced within  the  boundaries  of  the  deed 
from  William  Mead  to  Gwin  Dudley  for  the 
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two  hundred  acres  of  land,  which  they  had 
g^ven  in  evidence  in  support  of  their   title. 

2dlj.  That  if  they  believed  from  the  evi- 
dence that  the  boundaries  of  the  deed  from 
William  Mead  to  Gwin  Dudley  did  not  in- 
clude the  land  in  controversy,  and  that  the 
boundaries  of  the  deed  from  Carper  and 
wife  to  the  plaintiff  in  error  did  include  the 
land  in  controversy,  they  must  iind  for  the 
latter. 

These  instructions  the  court  g'ave,  but 
with  the  following  modification,  moved  by 
the  counsel  for  the  defendants  in  error : 

Unless  the  jury  should  be  satisfied  from 
the  evidence  that  a  division  line  was  marked 
and  agreed  upon  as  the  boundary  be- 
tween their  lands   by    William   Mead 

240  *and   Gwin  Dudley,  under  whom  the 
parties  claimed,  respectively,  and  that 

the  said  Gwin  Dudley  had  taken  possession 
and  held  up  to  said  line,  and  that  he  and 
these  claiming  under  him  had  so  held  peace- 
able and  uninterrupted  possession  up  to  said 
line,  exercising  open  and  notorious  acts  of 
ownership  over  the  land  on  their  side,  in- 
cluding the  land  in  controversy,  for  a  period 
of  twenty  years  and  upwards  before  the 
bringing  of  this  suit,  and  that  the  said 
William  Mead  and  those  claiming  under 
him,  had  acquiesced  in  such  their  posses- 
sion :  in  which  event  they  ought  to  find  for 
the  plaintiff,  (the  defendant  in  error,)  al- 
though they  might  be  satisfied  from  the  evi- 
dence that  the  deed  under  which  Gwin 
Dudley  and  those  claiming  title  under  him 
asserted  title,  did  not  in  fact  cover  or  em- 
brace the  land  in  controversy :  But  at  the 
same  time  instructed  the  jury  merely  con- 
structing saw  pits  would  not  amount  to  au 
adversary  possession  against  William  Mead 
and  those  claiming  under  him,  sufficient  to 
entitle  the  plaintiff  to  recover  by  force  of 
an  adversary  possession. 

To  this  modification  of  the  instructions 
moved  by  him  the  plaintiff  in  error  ex- 
cepted; and  a  verdict  and  judgment  having 
been  rendered  against  him,  he  applied  for 
and  obtained  a  supersedeas  from  this  court. 

Passing  by  the  criticism  to  which  the 
modification  appended  by  the  court  to  the 
instructions  might  perhaps  be  justly  obnox- 
ious, that  it  does  not  expressly  declare  that 
the  taking  and  holding  possession  of  the 
land  in  controversy  by  Gwin  Dudley  and 
those  claiming  under  him,  must  have  been 
accompanied  with  claim  of  title  to  the  same 
in  order  to  give  it  the  character  of  such  an 
adversary  possession  as  by  its  own  force 
would  enable  the  plaintiff  in  ejectment  to 
recover  upon  it,  let  us  examine  it  as  if  that 
idea  had  been  distinctly  embraced  and 
presented  by  the  terms  employed.  Of  course 
the  instructions  and   the  modification 

241  appended  *by  the  court  are  to  be  taken 
together  and   considered  as  a  whole. 

Else  the  contradiction  would  be  involved  of 
telling  the  jury  that  they  were  to  disregard 
all  the  parol  evidence  introduced  by  the 
plaintiffs  in  ejectment  to  prove  their  right 
to  land  not  embraced  in  the  deed  from  Mead 
to  Gwin  Dudley,  and  yet  in  the  next  breath 
telling    them  that  if  they  believed  certain 


things  were  established  by  that  same  testi- 
mony, they  ought  to  find  for  the  plaintiffs, 
notwithstanding  they  might  be  satisfied 
the  deed  under  which  they  claimed  title  did 
not  embrace  the  land  in  controversy.  But 
considered  as  a  whole,  the  necessary  con- 
struction to  be  placed  upon  the  instructions 
with  the  modification  appended,  is  that  the 
jury  were  to  disregard  all  the  .  parol  testi- 
mony of  right  to  land  not  embraced  in  the 
deed  from  Mead  to  Gwin  Dudley,  unless 
they  should  be  satisfied  from  that  same  evi- 
dence that  a  division  line  had  been  run  be- 
tween Mead  and  Dudley,  and  that  the  latter 
and  those  claiming  under  him  had  taken 
and  held  possession  accordingly  for  twenty 
years  and  upwards;  in  which  latter  event, 
if  they  should  be  so  satisfied,  then  they  were 
not  to  disregard  the  testimony,  but  ought 
to  give  it  full  weight  and  effect,  and  to  find 
a  verdict  in  favor  of  the  plaintiffs  upon  it. 
But  the  court  does  not  stop  here ;  for  it  goes 
on  to  instruct  the  jury  further  that  merely 
constructing  saw  pits  on  the  land  (which 
form  of  expression,  I  take  it  for  granted, 
was  intended  to  include  the  cutting  and 
sawing  of  timber  at  those  pits,  proven  by 
the  witnesses  upon  both  trials;  for  the 
court  could  not  have  intended  to  discrimi- 
nate between  those  different  supposed  acts 
of  ownership  over  the  property,  the  same 
having  been  always  proven  in  connection, 
and  evidently  considered  by  this  court  all 
together  when  it  held  that  the  defendants 
in  error  had  failed  to  show  a  sufficient  ad- 
versary possession  upon  the  former  trial  to 
maintain  their  action,)  would   not    amount 

to  ay  adversary  possession  against 
242      William  *Mead     and   those   claiming 

under  him,  sufficient  to  entitle  the 
plaintiffs  in  ejectment  to  recover  by  force 
of  their  adversary  possession.  Transpos- 
ing the  disjecta  membra  of  the  instructions 
and  modification  appended  taken  as  a  whole, 
and  placing  them  m  their  simplest  and  most 
natural  order,  the  sum  and  substance  of  the 
whole  would  seem  to  be  this:  That  as  this 
court  had  expressly  decided  that  the  evi- 
dence given  on  the  former  trial  did  not 
establish  a  sufficient  adversary  possession 
to  sustain  the  action,  so  the  same  evidence 
given  upon  the  second  trial  without  further 
and  additional  proofs,  could  not  and  did 
not  establish  such  adversary  possession 
upon  this;  and  therefore  the  jury  were  to 
disregard  all  the  parol  testimony  introduced 
by  the  plaintiffs  in  ejectment  to  prove  their 
right  to  the  land  not  embraced  by  the  deed 
from  Mea4  to  Dudley,  which  was  the  very 
matter  in  controversy.  But  that  notwith- 
standing the  supposed  evidence  of  adversary 
possession  on  the  part  of  Gwin  Dudley  was 
thus  stricken  out  of  the  case  and  to  be  dis- 
regarded, yet  still,  if  the  jury  should  believe 
that  Dudley  and  those  claiming  under  him 
had  taken  and  held  adversary  possession  of 
the  land  in  controversy  for  twenty  years 
and  upwards  before  the  bringing  of  the 
suit,  and  that  Mead  and  those  claiming 
under  him  had  acquiesced  in  such  posses- 
sion, then  they  ought  to  find  for  the  plain- 
tiffs in   ejectment.     Now  I  can  perceive  no 
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ground  whatever  on  which  such  an  instruc- 
tion can  be  sustained.  If  it  can  by  any 
mode  of  interpretation  be  relieved  of  the 
obvious  objection  of  repugnancy  upon  its 
face,  yet  viewed  in  the  most  favorable 
light,  it  must  be  regarded  as  an  instruction 
upon  a  supposed  state  of  facts  which  no- 
where exists  in  the  case ;  the  only  evidence 
tending  to  prove  such  a  state  of  facts  hav- 
ing been  expressly  repudiated  by  the  court 
in  its  instruction  in  conformity  to  the  opin- 
ion of  this  court  upon  the  very  question 
certified  to  the  former  in  its  judgment 
granting  the  new  trial.    And  although 

243  *it  may  be  true,  a  court  will  not  look 
with  very  extreme  nicety  into  the  evi- 
dence to  determine  whether  there  be  any 
evidence  tending  to  prove  the  hypothetical 
case  supposed  in  the  instruction,  nor  will 
examine  any  such  evidence  that  may  be 
found  with  a  view  to  ascertain  its  weig'ht 
or  sufficiency,  yet  where,  as  in  the  present 
case,  it  is  apparent  there  is  no  evidence 
tending  to  prove  the  case  supposed,  the  in- 
struction asked  for  ought  not  to  be  given. 
Wiley  v.  Givens,  6  Gratt.  277. 

The  counsel  for  the  defendants  in  error, 
however,  insists  that  although  in  such  a 
case  the  instruction  asked  for  being  upon 
an  abstract  proposition  not  arising  on  the 
evidence,  may  well  be  refused  by  the  court, 
yet  if  the  court  shall  waive  this  objection 
and  give  the  instruction,  it  would  not  be 
such  error  as  would  occasion  a  reversal  of 
the  judgment.  And  in  the  case  of  Preston  v. 
Harvey,  2  Hen.  &  Munf.  55,  it  is  said  that 
this  court  does  not  sit  to  reverse  judgments 
for  erroneous  opinions  on  mere  abstract 
or  immaterial  questions;  and  that  judgment 
should  not  be  reversed  for  an  erroneous 
decision  unless  some  injury  could  possibly 
have  resulted  therefrom  to  the  party  appeal- 
ing. But  where  an  instruction  is  given 
which  may  serve  to  mislead  the  jury  upon  a 
question  material  to  the  cause,  the  reason 
for  reversing  the  judgment  is  as  strong  as 
it  can  be  in  the  case  of  any  erroneous  deci- 
sion whatever.  In  Lee  v.  Tapscott,  2  Wash. 
276,  it  is  held  that  improper  testimony, 
however  unimportant  it  may  be  to  the  cause, 
ought  never  to  be  confided  to  the  jury ;  for  if 
it  should  have  an  influence  on  their  minds, 
it  will  mislead  them;  and  if  it  should  have 
none,  it  is  useless  and  may  at  least  produce 
perplexity.  And  in  Poindexter  v.  Davis, 
6  Gratt.  481,  it  is  held  that  if  improper  tes- 
timony be  suffered  to  g-o  to  the  jury,  the 
judgment  must  be  reversed,  although  there 
might  be  other  and  unexceptionable  evi- 
dence as  to  the  same  fact  before  the  jury. 
And  certainly  the  objection    to  an  ir- 

244  relevant  and  ^improper  instruction  by 
the  court  to  the  jury   cannot   be   less 

strong  than  that  to  the  admission  of  irrele- 
vant and  improper  testimony. 

In  this  case  I  think  there  is  little  doubt 
that  the  modification  appended  by  the  court 
to  the  instructions  asked  by  the  plaintiff  in 
error  might  and  did  mislead  the  jury  upon 
a  question  vital  in  the  cause,  and  that 
without  it  they  would  certainly  not  have 
rendered  such  a  verdict.     It  will  be  observed 


that  when  the  case  was  before  this  conrt 
upon  the  supersedeas  to  the  former  judg- 
ment, the  Circuit  court  having-  in  the  bill 
of  exceptions  certified  the  evidence  given 
on  the  former  trial,  and  not  the  facts  which 
it  proved,  this  court,  according  to  its  settled 
rule,  in  passing  on  the  question  of  a  new 
trial,  could  only  consider  the  documentary 
testimon3'  read  to  the  jury  and  the  parol 
testimony  on  the  part  of  the  defendants  in 
error,  rejecting  entirely  the  parol  testi- 
mony on  the  part  of  the  plaintiff  in  error. 
But  notwithstanding  this  exclusion  of  all 
the  parol  testimony  on  the  part  of  the  lat- 
ter, this  court  was  of  opinion  that  the  evi- 
dence of  the  defendants  in  error  had  tailed 
to  make  out  a  sufficient  adversary  possession 
of  the  land  in  controversy  to  enable  them 
to  sustain  their  action.  And  all  this  was 
certified  in  its  judgment  to  the  Circaxt 
court.  Yet  when  the  case  went  back  to  that 
court,  at  the  second  trial,  upon  the  same 
testimony  on  the  part  of  the  defendants  in 
error,  not  in  any  respect  strengthened  or 
improved,  but  on  the  contrary  certainly  to 
some  extent  impaired  and  weakened  by  the 
conflicting  testimony  on  the  part  of  the 
plaintiff,  which  was  fully  before  the  jury 
for  their  consideration,  the  court,  by  the 
modification  appended  to  the  instructions, 
tells  the  jury  that  if  they  were  satisfied 
from  the  evidence  that  there  had  been  snch 
adversary  possession  as  that  claimed  on  the 
part  of  the  defendants  in  error,  then  they 
ought  to  find  a  verdict  in  their  favor;  thus 

in  effect  giving  them  to  understand 
245      *that  although  this  court,  looking  to 

the  evidence  of  the  defendants  in 
error  exclusively,  had  held  that  it  did  not 
make  out  a  case  of  adversary  possession, 
yet  that  they  upon  the  second  trial,  consid- 
ering the  same  testimony,  impaired  and 
weakened  as  it  was  to  some  extent  by  the 
countervailing  testimony  on  the  part  of  the 
plaintiff  in  error,  might  disregard  the  opin- 
ion of  the  Court  of  appeals;  and  if  they 
thought  the  testimony  sufficient  to  make 
out  a  case  of  adversary  possession,  they 
might  so  find,  and  render  their  verdict  for 
the  plaintiffs  in  ejectment  accordingly. 

I  think  it  is  plain  that  under  the  opinion 
of  this  court  upon  the  former  hearing  and 
upon  the  state  of  the  evidence  given  at  the 
second  trial,  the  plaintiff  in  error  was  enti- 
tled to  the  instructions  asked  for  by  him 
without  any  such  modification  as  that  ap- 
pended by  the  court ;  and  that  the  Circuit 
court  clearly  erred  in  so  much  of  its  instruc- 
tion as  was  embraced  in  that  modification. 
I  am  therefore  of  opinion  to  reverse  the 
judgment,  set  aside  the  verdict,  and  remand 
the  cause  to  the  Circuit  court,  that  a  new 
trial  may  be  had,  upon  which,  if  the  evi- 
dence shall  be  substantially  the  same  as 
before,  and  the  plaintiff  in  error  shall  ask 
for  the  same  instructions  as  upon  the  last 
trial,  they  are  to  be  given  without  any  such 
modification  as  that  appended  to  them  npon 
the  former  trial. 

The  other  judges  concurred  in  the  opinion 
of  L/ee,  J. 

Judgment  reversed. 


540 


lOGRATT. 


PURCELL  V.  McClBARY  &  AI,. 


246,  247,  248 


246 


Purcell  V.  McCleary  &al. 
Jaly  Term.  1863,  Lewlsbursr. 


I.  Joint  Decree  against  Two  Parties— Ap|>eai  by  One 

Party— Effect.*— Upon  a  bill  asralast  two  Joint  own- 
ers of  land,  for  tbe  specific  execution,  or  for  tlie 
rescission  of,  a  joint  contract  made  by  them  for 
tlie  sale  of  the  land,  one  of  them  answers  the  bill 
and  sets  up  a  defence  equally  applicable  to  both ; 
and  tbe  bill  is  taken  for  confessed  a^rainst  the 
otber.  There  beiasr  a  decree  a?ain8t  both  for  a 
rescission  of  the  contract  and  a  repayment  of  the 
purchase  money,  tbe  party  as  to  whom  the  bill  has 
been  taken  for  confessed,  may  appeal;  and  If  tbe 
decree  Is  erroneous,  it  will  be  reversed  as  to  both. 

a.  VetMlor  and  Vendee— Conveyance  of  Property— Ca«e 
at  Bar.— The  qaan  tlty  of  land  sold  is  to  be  laid  off  in 
one,  two  or  three  tracts,  as  the  vendee  may  choose. 
Tberefore  he  vendors  are  not  in  default  for  failiuflr 
to  convey  until  the  vendee  has  made  his  selection, 
and  bas  caused  the  land  to  be  surveyed. 

3.  Rescission  of  Contract -Latent  Ambiffuity— Case  at 
Bar.- There  beinira  latent  ambifiruity  in  the  con- 
tract, wbich  can  only  be  cleared  up  by  a  survey,  it 
is  error  to  decree  a  rescission  of  the  contract 
until  a  survey  is  made,  audit  is  thus  ascertained 
wbetber  the  vendors  can  comply  with  their  con- 
tract. 

A  bond  bearing'  date  the  23d  day  of  De- 
cember 1834,  was  executed  by  Joseph  Hagan 
and  Sarah  Purcell,  the  latter  by  said  Hagan 
as  her  attorney  in  fact,  by  which  they  bound 
themselves  in  a  penalty  of  three  hundred 
and  eighty  dollars  to  Thomas  C.  McCleary, 
that  they  would  make  to  him  a  good  title  to 
two  or  three  certain  tracts  of  land  in  Russell 
county,  on  both  sides  of  the  L/ouisa  fork  of 
Sandy  river,  containing*  two  hundred  acres, 
be^^inningf  at  the  narrows  above  Yates'  im- 
provement, then  down  the  river  on  both 
sides,  including  the  good  land,  and  run- 
ning- up  Slate  creek  as  far  as  said  McCleary 
wishes ;  and  down  the  river,  including*  the 
g^ood  land  adjoining  the  improvement,  and 
the  improvement  that  Willis  Deal  lives  on ; 

•Appeal— Parties  Standing  on  SameRlshts— Bffecton 
Parties  Not  Appealing. —In  Walker  v.  Pagre.  21  Gratt. 
030.  it  was  said:  "The  rule  established  by  the  prac- 
tice and  decisions  of  this  court  may  be  stated  to  be 
this:  Where  the  parties  stand  upon  distinct  and 
unconnected  firrounds,  where  their  risrhts  are  sepa- 
rate, and  not  equally  affected  by  the  same  decree  or 
judgment,  then  the  appeal  of  one  will  not  brlncr  up 
for  adjudication  the  rights  or  claims  of  the  other. 
Tate  V.  Liffsrat  &  Matthews,  and  Liffsrat  &  Matthews 
V.  Morcran.  2  Leiirh  84,  107.  But  where  the  parties 
appealiniTi  and  the  parties  not  appealing:,  stand  upon 
tbe  same  ground,  and  their  rierbts  are  involved  in  the 
same  question,  and  equally  affected  by  the  same  de-' 
creeor  judsrment,  this  court  will  consider  the  whole 
case,  and  settle  the  rigrhts  of  the  parties  not  appeal- 
iag  as  well  as  those  who  bringr  their  case  up  by  ap- 
peal. Liewls  V.  Thornton,  6  Munf.  87.  97;  Lenows  v. 
Lenow,  SOratt.  849:  Llsrsrat  &  Matthews  v.  Morgran, 
2  L.eifirh  84:  Purcell  v.  McCleary,  10  Gratt.  246." 

See  the  principal  case  cited  for  the  same  proposi- 
tion In  Saunders  v.  Grigrsrs,  81  Va.  517;  Morcran  v.  The 
Ohio,  etc..  B.  R.  Co.,  39  W.  Va.  25,  19  S.  E.  Kep.  691; 
Vance  Shoe  Ck>.  v.  Haugrht,  41  W.  Va.  282,  23  S.  E.  Rep. 
8S8.  See  also,  foot-note  to  Walker  v.  Pasre,  21  Gratt. 
836. 


to  be  laid  off  in  one,  two  or  three  survys, 

as     the     said      McCleary     chooses.       And 

that     the    said    Hagan    and    Purcell 

247  ^should    make    a    title     to    the    land 
within   six   months   from   the  date  of 

the  bond,  with  general  warranty.  The 
purchase  money  was  paid  to  Hagan  at  the 
time,  in  horses ;  and  a  few  days  afterwards 
McCleary,  by  an  endorsement  on  the  bond, 
assigned  one-half  of  the  interest  in  the  con- 
tract to  H.  D.  Smith. 

In  1846  McCleary  and  Smith  instituted  a 
suit  in  equity  in  the  Circuit*  court  of  Taze- 
well county,  against  Hagan  and  Mrs.  Pur- 
cell, in  which  they  set  out  the  bond  and  the 
assignment ;  and  alleged  that  the  price  of 
the  land  was  one  hundred  and  ninety  dol- 
lars, which  they  alleged  had  been  received 
by  Hagan.  They  state  that  when  they 
went  to  see  the  land  they  found  it  in  the 
possession  of  other  persons  who  refused  to 
surrender  it.  That  they  had  been  induced 
to  wait  by  the  promises  of  Hagan  to  turn 
out  the  parties  in  possession.  That  he  tiled 
a  number  of  caveats  against  persons  on  the 
Ivouisa  fork;  that  these  caveats  were  pend- 
ing* from  1836  to  1844,  when  they  were  dis- 
missed without  any  decision  on  the  merits. 
And  as  they  cannot  maintain  a  suit  against 
the  parties  in  possession,  they  ask  either 
for  a  specific  performance  of  the  contract 
by  Hag'an  and  Mrs.  Purcell,  or  for  a  rescis- 
sion of  the  contract,  and  the  return  of  the 
purchase  money  with  interest ;  and  for  gen- 
eral relief. 

Hagan  answered  the  bill ;  and  alleged  that 
McCleary  was  to  have  the  land  run  out  and 
furnish  the  courses  before  the  defendant 
was  to  convey  it  to  him;  which  he  had  not 
done.  He  insisted  that  the  title  to  the  land 
was  good ;  and  he  was  ready,  whenever  the 
land  should  be  run  out  and  the  courses  fur- 
nished, to  convey  the  said  lands  pursuant  to 
the  title  bond.  He  alleged  that  at  the  time 
of  the  purchase  McCleary  had  possession  of 
said  lands  at  the  mouth  of  Slate,  and  was 
well  acquainted  with  them,  and  knew  all 
about  their  condition  and  who  was  in  pos- 
session ;  and  he  denied  that  he  was  to  put 
him     in     possession     of    the    lands. 

248  Though   *the    process  was  served  on 
Mrs.  Purcell  she  did  not  answer;  and 

the   bill  was  taken  for  confessed  as  to  her. 

Evidence  was  introduced  to  prove  that  the 
place  called  Yates'  improvement  had  been 
occupied  for  many  years,  under  a  title  ad- 
verse to  that  of  the  defendants.  And  it 
was  also  proved  that  thoug-h  one  hundred 
and  ninety  dollars  was  the  nominal  price 
of  the  horses  given  for  the  land,  that  was 
in  fact  one-third  more  than  their  value. 

The  cause  came  on  to  be  heard  in  Septem- 
ber 1848,  when  the  court  held  that  the 
plaintiffs  were  entitled  under  the  contract, 
to  be  put  into  possession  of  the  land,  as 
well  as  to  a  conveyance  of  a  good  title. 
And  reciting,  that  it  appeared  that  the  land 
or  a  part  of  it  had  been  in  the  adverse 
possession  of  others,  and  that  a  conveyance 
alone  would  be  unavailing,  it  was  decreed 
that  the  defendants  do,  on  or  before  the  1st 
of    April  1849,  either  obtain  possession    of 
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the  land  by  them  sold  to  McCleary,  and  de- 
liver possession  thereof  to  the  plaintiffs;  or 
institute  proceedings  for  the  purpose  of 
dispossessing:  the  present  occupant :  And  on 
their  failure  or  neglect  so  to  do,  the  court 
would  proceed  to  rescind  the  contract  and 
to  decree  to  the  plaintiff  the  value  of  the 
horses  paid  defendants,  with  interest. 

In  April  1849  the  cause  came  on  ag^in, 
and  it  appearing  that  the  defendants  had 
failed  to  comply  with  the  former  decree,  the 
court  decreed  a  rescission  of  the  contract, 
and  that  the  defendants  should  pay  to  the 
plaintiffs  the  sum  of  one  hundred  and 
twenty-six  dollars  and  sixty-six  cents,  with 
interest  from  the  23d  of  December  1^34,  until 
paid,  that  being  the  true  value  of  the  horses, 
and  the  costs.  And  thereupon  Mrs.  Purcell 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Price,  for  the  appellant. 

B.  R.  Johnston,  for  the  appellee. 

249  *ALI^EN,  J.,  delivered  the  opinion 

of  the  court. 

The  court  is  of  opinion,  that  as  by  the 
contract  disclosed  by  the  title  bond  filed  as 
an  exhibit  with  the  bill,  it  appears  that 
Joseph  Hagan  and  Sarah  Purcell  agreed  to 
sell,  and  bound  themselves  to  convey  to 
Thomas  C.  McCleary  two  hundred  acres  of 
land  on  both  sides  of  the  Louisa  fork  of 
Sandy  river  and  on  Slate  creek,  in  one,  two 
or  three  surveys,  as  the  said  Thomas  C. 
McCleary  might  choose ;  it  was  the  duty  of 
said  Thomas  to  make  his  selection,  and 
cause  the  land  to  be  surveyed  at  the  place 
described.  And  until  such  selection  and  sur- 
vey the  said  Hagan  atid  Sarah  Purcell  were 
in  no  default  for  failing  to  convey  the  same. 

The  court  is  further  of  opinion,  that  as 
no  such  selection  has  been  made,  a  survey 
should  have  been  directed  before  any  final 
decree  was  pronounced,  to  ascertain  the 
precise  situation  of  the  Yates'  improvement 
with  reference  to  the  laud  claimed  by  said 
Hagan  and  Purcell  at  the  place  described 
in  the  title  bond,  so  as  to  enable  the  court 
to  decide  whether  the  two  hundred  acres 
could  be  laid  off  by  beginning  at  the  nar- 
rows above  said  improvement,  and  then 
down  the  river  on  both  sides  thereof,  so  as 
to  adjoin  and  not  to  include  said  improve- 
ment, there  being  a  latent  ambiguity  in 
the  description  of  the  land  sold,  which  can 
only  be  cleared  up  by  an    actual  survey. 

The  court  is  therefore  of  opinion,  that 
said  decree  is  erroneous ;  and  the  same  is 
reversed  with  costs.  And  the  cause  is  re- 
manded to  said  Circuit  court,  with  instruc- 
tions to  cause  said  two  hundred  acres  to 
be  surveyed  in  one,  two  or  three  surveys, 
as  either  party  may  direct ;  and  for  further 
proceedings  in  order  to  a  final  decree. 

Decree  reversed. 


250  *Rowan8  v.  Givens. 

July  Term,  1858,  Lfewisburg-. 
Writ  of  Rlffht-No  Plea  PUed-Effect  of  Verdict.*— In  a 

*Pleedlnff  and  Practice— Nonjoinder  of  Issue— Bffect.— 

No  verdict  can  properly  be  rendered,  or  jadfirment 


writ  of  riirht,  tbe  failure  to  file  a  plea  is  error  not 
cured  by  a  verdict  in  favor  of  the  tenant. 

This  was  a  writ  of  right  in  the  Circuit 
court  of  Monroe  county  by  William  and 
Charles  Rowan  against  David  6.  Givens. 
The  demandants  filed  a  count  in  the  form 
prescribed  by  the  act  of  assembly ;  but  there 
was  no  plea,  or  joinder  of  issue  in  the 
cause.  In  this  condition  of  the  pleadings 
the  cause  was  tried,  and  there  was  a  verdict 
and  judgment  for  the  tenant.  The  demand- 
ants having  taken  exceptions  to  rulings  of 
the  court  in  the  progress  of  the  trial,  ob- 
tained a  supersedeas  to  the  judgment,  from 
this  court.  This  court  did  not  notice  the 
questions  involved  in  the  exceptions,  and 
it  is  therefore  unnecessary  to  state  them. 

N.  Harrison,  for  the  appellants. 
Caperton,  for  the  appellee. 

SAMUEIvR,  J.  The  **act  reforming  the 
method  of  proceeding  in  writs  of  right,"  1 
Rev.  Code  463,  directs  that  the  count,  plea 
and  replication,  respectively,  shall  be  in 
the  form  prescribed  by  that  act,  or  in  a  form 
of  the  same  effect.  This  court  in  Beverly 
V.  Fogg,  1  Call  421,  (Tate's  edition,)  de- 
cided that  it  was  error  not  cured  by  verdict, 
to  omit  from  the  count  the  boundaries  of 
the  land  demanded,  which  the  statute  re- 
quired to  be  inserted.  In  Taylor  v.  Huston, 
2  Hen.  &  Munf.  161,  it  was  decided  that  the 
omission  to  file  a  plea  in  the  form,  or  to  the 

effect  of  that  prescribed  by  the  act  of 
251      ^assembly,    was    likewise  error,    not 

cured  by  verdict ;  and  that  the  mere 
entry  * 'usual  plea  and  time  to  reply,'*  and 
the  entry  of  the  word  **  joinder"  at  a  subse- 
quent day,  would  not  sustain  a  judgment  for 

entered  thereon,  unless  issue  shall  have  first  been 
joined:  and,  if  it  be  done,  such  verdict  or  judgment 
will,  for  this  reason  alone,  be  set  aside,  for  the 
statute  of  Jeofails  does  not  cure  the  nonjoinder  or 
want  of  issue  altogrether. 

The  principal  case  was  cited  for  this  proposition 
in  Preston  v.  The  Salem  Imp.  Ck>..  01  Va.  665,  28  8.  £. 
Rep.  486;  Gallatin  v.  Haywood,  i  W.  Va.  S  (writ  of 
riflrht) ;  Hicrh  v.  Peerce,  0  W.  Va.  204;  State  v.  Doug- 
lass, 20  W.  Va.  776;  Rnffner  v.  Hill,  21  W.  Va.  ISO: 
Brown  v.  Cunniufirham,  23  W.  Va.  Ill;  Hickman  r. 
Baltimore  &  Ohio  R.  R.  C!o.,  80  W.  Va.  906, 4  S.  E.  Rep. 
690;  Baltimore  &Ohio  R.  R.  Oo.  v.  Hickman,  90  W. 
Va.  815.  7  S.  £.  Rep.  460  (dissentiufir  opinion  of 
Wood,  J.). 

See  also,  in  accord,  Stevens  v.  Taliaferro,  i  Wash. 
166;  Kerr  v.  Dixon,  2  Call  970;  Orymes  v.  Pendleton.  4 
Call  190;  Taylors  v.  Huston,  2  H.  &  M.  161  (writ  of 
risrht);  Wilkinson  v.  Bennett,  8  Munf.  814:  Totty  r. 
Donald,  4  Munf.  480;  Sydnor  r.  Burke,  4  Rand.  162: 
M'Mlllion  V.  Dobbins,  0  Leiarh  428;  Petty  v.  Prick  Co., 
86  Va.  601,  10  S.  E.  Rep.  886;  Johnson  v.  Fry,  88  Va.  605. 
12  S.  E.  Rep.  078;  Baltimore  &  Ohio  R.'ELCo.v.  Oettle, 
8  W.  Va.  876.  884;  Baltimore  &  Ohio  R.  R.  Co.  v. 
Christie,  5W.  Va.  825;  Baltimore  &  OhioR.  R.  Oa  r. 
Faulkner,  4  W.  Va.  180;  State  v.  C^nkle.  16  W.  Va.  786. 

As  to  the  misjoinder  of  issue,  see  foot-note  to  South- 
side  R.  R.  Co.  V.  Daniel,  20  Qratt  844,  where  the 
subject  is  dealt  with  at  some  lenflrtb. 

See  principal  case  distinguished  in  Bartley  v. 
McKinney.  28  Gratt  76a 
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the  tenant.  Apart  from  the  rules  of  practice 
specifically  provided  for  the  writ  of  right, 
the  general  rules  applying  to  all  actions 
will  not  sustain  a  judgment  given  upon  a 
verdict  rendered  as  upon  the  trial  of  an 
issue,  when  no  issue  had  been  joined.  Mc- 
Million  V.  Dobbins,  9  I^igh  422;  Sydnor  v. 
Barke  et  nx.,  4  Rand.  161. 

In  the  case  before  us  no  plea  whatever 
was  entered,  nor  any  mention  made  of  a 
plea ;  yet  the  jury  was  impaneled  as  for  the 
trial  of  the  mise  joined  upon  the  mere  right, 
and  rendered  a  verdict  for  the  tenant,  on 
which  a  judgment  was  given  accordingly. 
Adhering  to  the  cases  cited,  I  am  of  opin- 
ion to  reverse  the  judgment ;  to  set  aside  all 
proceedings  had  subsequently  to  filing  the 
count;  and  to  remand  the  cause  to  be  pro- 
ceede4  in  from  that  point. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  reversed. 
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*Dever8  v.  Ross. 

July  Term,  1868,  Lewlsburff. 
[60  Am.  Dec.  831.] 


(Absent  Lbs,  J.*) 
BmmU— Time  of  Payment  Extended— Effect  on  Sarety.t 

—A  covenant  by  the  holder  of  a  bond  with  the 
principal  obllsror,  to  fflve  a  specific  time  for  pay- 
ment, does  not  release  the  surety  at  law.  His  only 
remedy  is  in  equity. 

This  was  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Harrison  county.  The 
case  is  sufficiently  stated  in  the  opinion  of 
Judge  Samuels. 

Price,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

VuixsK  Lbb  had  been  counsel  in  the  cause. 
tBonds— Time  of  Payment  Extended— Effect  on  Sa- 

rety.— In  Glenn  v.  Morgan,  28  W.  Va.  470.  it  was  said: 
"AccordinfiT  to  the  settled  law  of  Vlrfflnia  and  this 
state  an  agreement  by  the  holder  of  a  bond  with 
the  principal  obliffor,  to  extend  the  time  of  payment, 
does  not  release  the  surety  at  law,  and  his  remedy 
is  only  in  equity.  Deter*  v.  JRoss,  10  Oratt.  252;  Step- 
toe  T.  Harvey,  7  Lfeisrh  601;  Ward  v.  Johnson,  6  Mnnf. 
8:  Say  re  v.  Kinsr.  17  W.  Va.  562." 

Affain  in  Hamsbarffer  v.  Kinney.  18  Qratt.  621,  the 
court,  citing  the  same  cases  that  are  cited  above, 
aald:  "An  agreement  between  creditor  and  debtor 
for  forbearance  is  no  bar  to  an  action  at  law,  unless 
It  be  a  covenant  never  to  sue,  which  is  equivalent  to 
a  release  to  the  party  with  whom  the  covenant  is 
made.  Regarding  the  subject  as  the  courts  of  law 
regard  it,  a  contract  for  indulgence  would  not  de- 
lay a  suit  for  the  debt,  and  the  surety  might  avail 
himself  of  his  remedies  to  enforce  the  collection 
thereof,  and  thus  obtain  exoneration  from  liability." 
See  also,  Tremper  v.  Hemphill,  8  Leigh  626,  81  Am. 
Dec  078. 

Mr.  Barton  claims  that  it  is  at  least  an  open  ques- 
tion in  Virginia  whether  the  surety  may  not  now— 
aiider  S  S290,  Va.  Code  1887— set  up  at  law  the  agree- 
ment by  the  holder  of  the  bond  to  extend  the  time 
for  payment  2  Barton's  Law  Pr.  1080  (note);  1 
Barton's  Ch.  Pr.  400. 


SAMUEIvS,  J.  This  was  an  action  of 
debt  brought  on  a  sing^le  bill  in  the  name 
of  Cyrus  Ross  the  obligee,  for  the  use  of 
Jesse  Flowers,  against  James  P.  Wilson  a 
principal  debtor,  and  James  Devers  his 
surety.  A  joint  plea  of  payment  was  filed 
by  the  defendants,  and  issue  made  up 
thereon.  A  separate  plea  was  filed  by 
Devers  the  surety,  alleging  in  substance, 
that  this  party  executed  the  single  bill  as 
surety ;  that  it  had  been  assigned  and  de- 
livered by  the  obligee  Ross  to  one  William 
Martin ;  that  Martin  for  the  use  of  Jesse 
Flowers,  had  instituted  an  action  thereon 
against  the  obligors.  That  during  the 
pendency  of  this  action,  an  agreement 
under  seal  was  made  between  Martin  and 
Wilson  the  principal  debtor,  whereby  Wil- 
son agreed  to  pay  all  costs  that  had  accrued 
upon  the  suit;  and  that  Martin,  without 
the  knowledge,  privity  or  consent  of  Devers 
the    surety,    agreed    to    forbear    and 

253  *give   day    of   payment  of  said  debt 
until    a   day   certain ;  that   the  costs 

were  paid  and  the  suit  dismissed,  and  the 
forbearance  accorded  and  day  of  payment 
given  according  to  the  terms  of  the  con- 
tract between  Martin  and  Wilson ;  but  with- 
out the  knowledge,  privity  or  assent  of 
Devers  the  surety.  A  special  replication  to 
this  plea  was  filed,  and  a  rejoinder  to  the 
replication  without  bringing  the  parties  to 
issue.  The  court,  without  noticing  the 
plea  of  payment,  gave  judgment  for  the 
plaintiff  as  upon  a  demurrer  to  the  rejoinder, 
although  no  demurrer  thereto  appears  in 
the  record. 

It  was  decided  by  this  court  in  the  case 
of  Ward  v.  Johnson,  6  Munf.  6,  that  a  con- 
fession of  judgment  by  the  principal,  with 
stay  of  execution  for  a  definite  time  with- 
out the  assent  of  the  surety,  did  not,  at 
law,  discharge  the  surety  from  his  liability. 

In  the  case  before  us,  the  assurance  of 
indulgence,  it  is  alleged,  was  given  in  the 
covenant  of- Martin  who  had  been  the  holder 
of  the  bond,  but.  who  had  brought  suit 
thereon  in  the  name  of  Ross  the  obligee  for 
the  use  of  Flowers.  It  is  by  no  means 
clear,  that  Martin  had  any  authority  under 
the  facts  alleged  in  the  plea  to  control  the 
debt  at  all.  Giving  to  the  plea,  however, 
the  construction  most  favorable  to  the  de- 
fendant, and  holding  that  Martin  had  con- 
trol of  the  debt,  and  might  enter  into  such 
a  covenant  for  indulgence,  yet  the  case 
falls  within  the  principle  declared  in  the 
case  of  Ward  v.  Johnson:  a  covenant  not 
to  sue  for  a  limited  time,  does  not  release 
the  debt.  It  is  equally  well  settled  that 
if  a  creditor  shall  make  a  contract  with  his 
principal  debtor  for  an  extension  of  the 
time  of  payment,  he  does  not  thereby  afford 
the  surety  for  the  debt»  a  plea  in  bar  in  a 
suit  at  common  law ;  the  surety  must  seek 
relief,  if  entitled  to  any,  in  a  court  of 
equity.  Ward  v.  Johnson,  6  Munf.  6;  Step- 
toe's  adm'rs  v.  Harvey's  ex'ors,  7  I/eigh 
501. 

I  am  therefore  of  opinion  the  court 

254  below  might  *have  refused  to  receive 
the  plea,  or  having  received  it,  might 
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have  stricken  it  out ;  or  if  a  verdict  had 
found  the  truth  of  the  plea,  might  have 
rendered  a  judgment  '*non  obstante  vere- 
dicto." The  court  fell  into  no  error  in 
overruling  the  plea. 

The  court,  however,  should  not  have 
rendered  a  judgment  against  the  defendants 
without  disposing  of  the  issue  on  the  plea 
of  payment ;  the  plaintiff  can  have  no  judg- 
ment until  this  issue  shall  be  found  in  his 
favor. 

I  am  of  opinion  to  reverse  the  judgment, 
and  to  remand  the  cause  for  the  purpose  of 
trying  the  issue  on  the  plea  of  payment. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  reversed. 


255  ^Cunningham  v.  Smith  &  al. 

July  Term,  1868.  Lewlsburir. 

[60  Am.  Dec.  888.] 

I.  Action  on  Bond— Plea  of  Palluro  off  Consldorstion— 
Averments.*— In  an  action  of  debt  upon  a  bond, 
defendant  pleads  tbat  the  bond  was  ffiven  for  the 
price  of  flroods  which  he  bougrht  of  plaintiff,  who 
represented  that  they  were  sound  and  market- 
able, when  In  fact  they  were  unsound  and  dam- 
aired,  and  by  means  thereof  unsaleable;  but  the 
plea  does  not  aver  a  warranty  of  the  quality  of 
the  firoods:  or  that  the  plaintiff  knew  that  the  said 
representations  made  by  him  were  untrue;  or 
that  he  used  any  fraud  or  art  to  disgruise  or  con- 
ceal their  true  condition  or  quality.  The  plea  is 
defective;  and  properly  rejected  when  tendered. 

a.  Same— Same— Sanie.—But  in  such  case  the  plea 
avers  that  the  representations  were  untrue, 
•and  that  the  plaintiff  at  the  time  of  making  them 
knew  them  to  be  untrue,  and  knowinirly  made 
them  with  the  intent  to  defraud  the  defendant; 
and  proceeds  to  set  out  the  unsoundness  of  numer- 
ous articles  purchased,  and  to  detail  particulars 
in  which  the  representations  had  turned  out  to  be 
untrue:    This  is  a  crood  plea. 

*  Action  on  Bond— Statute  of  Equitable  Defences- 
Want  of  Consideration.- In  Harris  v.  Harris,  23  Gratt 
761.  It  was  said:  *lt  has  been  repeatedly  held  by 
this  court  that  the  words  'failure  in  the  considera- 
tion* as  used  in  the  sUtute  (Va.  Code  1840,  ch.  172,  S 
6;  Va.  Code  1860,  ch.  172,  S  B;  Va.  Code  1887,  S8200), 
refer  to  contracts  orifflnally  founded  on  a  valuable 
consideration,  and  not  to  contracts  without  consid- 
eration. Cunninoham  v.  SnUUi,  10  Oratt.  256;  Watkins 
V.  Hopkins,  13  Gratt.  743." 

See  principal  case  also  cited  as  authority  for  this 
proposition  in  Williamson  v.  Cline.  40  W.  Va.  206,  20 
S.  E.  Rep.  921.  See  also,  monoirraphic  note  on 
"Bonds"  appended  to  Ward  v.  Churn,  18  Gratt.  801: 
monoirraphic  note  on  **Conside ration"  appended  to 
Jones  V.  Obenchain,  10  Gratt.  260. 

In  accord  with  the  Inference  to  be  drawn  from 
the  first  and  second  headnotes,  that  the  vendor  is 
not  liable  for  defects  in  ffoods  sold,  where  there  is 
no  warranty,  unless  he  makes  a  false  representa- 
tion which  he  knew  at  the  time  to  be  untrue  or  uses 
fraud  to  disffuise  the  true  condition  of  the  foods, 
see  Mason  v.   Chappell.  16  Gratt  672.  and  foot-note. 


3.  Pleadinir— Duplicity -Special  Demurrer,  t— Duplicity 
in  a  plea  can  only  be  objected  to  by  a  special  de- 
murrer. 

This  was  an  action  of  debt  on  a  bond  for 
tour  hundred  and  four  dollars,  instituted 
by  Smith  and  Sinclair  ag^ainst  H.  B.  Cnn- 
ningfham,  'in  the  Circuit  court  of  Ritchie 
county.  The  defendant  filed  a  special  plea 
in  the  nature  of  a  setoff,  for  two  hundred 
dollars,  to  which  the  plaintiff  demurred. 
He  also  tendered  another  special  plea  in  the 
nature  of  seto£P,  which  was  objected  to  bj 
the  plaintiff  and  rejected  by  the  court:  To 
which  opinion  of  the  court  rejecting  the 
plea  the  defendant  excepted.  Both  of  these 
are  set  out  in  their  substance  in  the  opinion 
of  Judge  Daniel.  On  the  hearing  of  the 
cause  the  court  below  sustained  the  plain- 
tiff's demurrer  to  the  defendant's  plea,  and 

rendered  a  judgment  in  favor  of  the 
256      plaintiff     for     their      »whole     debt. 

Whereupon  the  defendant  applied  to 
this  court  for  a  supersedeas,  which  was 
awarded. 

Fry,  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 

DANIEL,  J.  The  plea  rejected  by  the 
court  was,  I  think,  defective.  It  does  not 
aver  a  warranty  of  the  quality  of  the  goods 
for  the  price  of  which  the  single  bill  in 
the  declaration  mentioned  is  alleged  to  have 
been  given ;  nor  does  it  aver  that  the  de- 
fendants in  error  knew  that  the  representa- 
tions alleged  to   have    been    made  by  them 

tPleadlnir— Duplicity— Special  Demurrer.— See  Nor- 
folk &  W.  R.  Co.  V.  Ampey.  98  Va.  122. 86  S.  E.  Rep. 
220.  where  Judge  Riblt  deliverinfir  the  opinion  of 
the  court  said:  "But  even  if  this  count  was  obooz- 
ious  to  the  charge  of  duplicity,  the  fault  could  not 
be  taken  advantacre  of  on  a  general  demurrer.  The 
objection  for  duplicity  relates  to  matter  of  form 
only,  and  does  not  go  to  the  substance  of  the  plead- 
insr.  Beiufir  an  objection  to  the  form  and  not  to  the 
substance  of  the  declaration,  it  could  only  be  availed 
of,  even  at  common  law,  with  all  of  its  rigid  rales 
of  pleadinir.  by  si>ecial  demurrer.  The  party  de- 
murring was  required  to  lay  his  fluflrer  upon  the 
very  point.  Chitty  on  PI.  666,  062;  4  Minor's  Instl- 
tute.s.  Pt  2.  099;  6  Rob.  Pr.  SOS:  Smith  y.  Clench.  S  Ad. 
&  Ellis,  N.  S..  886;  Fairfax  v.  Lewis's  Adm'r,  11  Leigh 
248:  Kennaird  v.  Jones,  0  Gratt.  180:  Cunninoham  v. 
Smith,  to  OraU.  257;  Smith's  Adm'r  v.  Lloyd^s  Er, 
16  Qratt  810,  313;  Grayson  v.  Buchanan,  88  Va.  St.  IS 
S.  E.  Rep.  457;  and  Klnir  v.  Howard,  1  Cusb.  141. 
Where  special  demurrers  have  been  abolished,  dn- 
pllclty  in  pleadiufir  cannot  now  be  reached  by  a 
demurrer.  5  Rob.  Pr.  806;  8  Id.  500;  King  y.  Howard, 
ICush.  141;  Coyle  v.  B.  &  O.  R.  R.  Co.,  U  W.  Va.  107; 
and  Sweeney  v.  Baker,  13  W.  Va.  900."  See  also,  in 
accord.  Smith  y.  Lloyd,  10  Gratt  206.  and  foot-nott. 
By  Va.  Code  1840,  ch.  171,  sec.  81  (Code  1887,  sec  8S71). 
special  demurrers  were  abolished  in  Virginia. 

In  some  cases,  it  has  been  held  that  in  those  juris- 
dictions, where  special  demurrers  have  been  abol- 
ished, objection  for  duplicity  in  pleading  cannot  be 
maintained;  and  there  seems  to  be  some  authority 
for  this  view  both  in  Virginia  and  West  Virfflniai. 
In  Grayson  v.  Buchanan.  88  Va.  857,  IS  S.  £.  Bep.  457. 
it  was  said  that  an  objection  to  a  plea  on  the  ground 
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with  respect  to  the  soundness  and  market- 
able quality  of  said   goods  were  untrue,  or 
that  they  used  any  fraud   or  art  to  disguise 
or  conceal  their  true   condition   or  quality. 
The  plea  is,  I  think,  liable  also  to  a  further 
objection.     After  setting   out   that  the  de- 
fendants in  error  had  represented  the  goods 
to  be  sound  and   marketable,    when  in  fact 
they    were    unsound   and  damaged,  and  by 
reason  thereof  unsalable,  the  plea  proceeds 
to  state    further   that   the  plainti£P  in  error 
was  a  merchant  doing   business,    &c.,  and 
that  he  had  endeavored   to   the   best  of  his 
skill  to  keep   for  sale   articles  of  merchan- 
dise of  a  sound  and   marketable   character, 
and  had  usually   done   so   until  he   was  in- 
duced, by  the  false   representations  of   the 
defendants  in  error,  to  purchase   the  goods 
in  question,  and  that  the   mixing   of   them 
with  the  merchandise  on   hand   in  his  store 
injured  the  sale   of    the   others,    depriving 
the  said  plaintiff   in    error   of  custom,  and 
seriously    damaging    him   in  his  business. 
And    the    plea    concludes    by  averring  his 
right    to    have   the   damages   sustained  by 
reason  of  the  several    matters    in   the  plea 
set  forth  allowed  as  a  setoff  to  the  bond. 
If  the  special  damage   to  the  business   of 

the  plaintiff  in  error  as  a   merchant, 
257       just   above    mentioned,    could    *avail 

him  as  a  defence  in  any  form  of  plea, 
(about  which  it  is  not  necessary  to  express 

of  dnplldty  can  be  taken,  at  common  law,  only  by 
special  demurrer,  which  is  not  now  available  in 
Virsrinia  except  as  to  dilatory  pleas,  citincr  4  Min. 
Inst.  (8d  Ed.)  989.  See,  in  accord,  Ooyle  v.  B.  &  O.  R. 
Co.,  11  W.  Va.  106:  and  Sweeney  v.  Baker,  13  W.  Va. 

aoi. 

Bat  In  Harris  ▼.  Harris,  28  Oratt  7S0.  and  Liittle 
Kanawha,  etc.,  Co.  v.  Rice,  9  W.  Va.  880,  640,  it  was 
decided  that  pleas  were  properly  rejected  because 
of  duplicity.  See  also.  O'Bannon  y.  Saunders,  24 
Gratt.  188,  147.  and  Virffinia.  etc.,  Ins.  Co.  v.  Saun- 
ders. 86  Va.  969, 11  S.  E.  Rep.  794.  In  this  last  case,  it 
was  Intimated  that  if  there  had  been  duplicity  in 
the  replication  objected  to,  the  objection  on  that 
ffronnd  woald  have  been  sustained. 

Prof.  Qraves.  in  an  editorial  (which  we  have  fol- 
lowed in  the  above  short  discussion  of  this  question). 
1  Va.  Law  Rear.  p.  885,  says:  "As  the  authorities  now 
stand*  it  is  impossible  to  say  whether  duplicity  in  a 
declaration  or  plea  can  be  made  a  ground  of  objec^ 
tlon  in  Virffinia.  It  seems  settled  that  it  cannot  be 
done  by  demurrer  (the  case  of  CunfUnofiafn  v.  Smith,  lo 
GraU.  265,  was  no  doabt  decided  under  the  law  as  it 
existed  prior  to  July  1,  1860) ;  but  it  does  not  follow 
that  the  objection  is  in  no  way  available.  It  is  prob- 
able that  in  Virginia  a  plea  bad  for  duplicity  miffht. 
on  motion,  be  rejected:  or,  lfalreadyreceived.be 
ordered  to  be  stricken  out— a  procedure  common  in 
Virginia  with  reference  to  defective  pleas.  And, 
perhaps,  the  same  course  woald  be  pursued  as  to  a 
•count  in  a  declaration  bad  for  duplicity.  See  6  Rob. 
Prac.  806." 

Smm0—Sttm€.—Jn  Quarantee  Co.  v.  Nat.  Bank.  96 
Va.  488,  28  S.  E.  Rep.  909^  the  principal  case  is  cited 
as  authority  for  the  proposition,  that,  where  a  plea 
presents  two  or 'more  distinct  and  sufficient  de- 
fences, either  of  which,  if  trae,  would  necessitate  a 
Ondinff  on  the  issue  in  favor  of  the  defendant,  the 
plea  is  bad  for  duplicity. 


an  opinion,)  I  think  it  very  obvious  that 
a  plea  relying*  on  such  remote  consequencea 
would  have  to  be  characterized  by  a  partic- 
ularity of  averment,  in  which  the  one  under 
consideration  is  plainly  wanting*.  The  plea 
was,  I  think,  properly  rejected.  I  have 
been  unable,  however,  to  discover  any  valid 
g-round  of  objection  to  the  plea  demurred 
to.  It  distinctly  avers  that  the  defendants 
in  error  represented  the  articles  bought  to 
be  sound  and  of  a  good  and  marketable 
quality;  and  that  the  plaintiff  in  error, 
relying  upon  and  believing'  the  said  repre- 
sentations, purchased  the  bill  of  g'oods: 
And  that  said  representations  were  untrue, 
and  that  the  defendants  in  error,  at  the 
time  of  making  them,  knew  them  to  be 
untrue,  and  knowingly  made  them  with  the 
intent  to  defraud  the  said  plaintiff  in  error. 
And  the  plea  then  proceeds  to  set  out  the 
unsoundness  of  numerous  articles  pur- 
chased, and  to  detail,  otherwise,  particu- 
lars in  which  the  representations  had  turned 
out  to  be  untrue.  The  plea  substantially 
sets  out  a  false  warranty  and  avers  damage 
from  its  breach. 

It  is  true  that  this  plea  labors  under  the 
formal  defect  of  duplicity,  in  as  much  as  it 
also  avers  that  by  the  agreement  the  de- 
fendants in  error  were  to  forward  and  de- 
liver all  of  the  articles  purchased,  and  that 
some  of  them  had  never  been  forwarded 
and  delivered ;  and  damage  is  claimed  for 
this  breach  of  the  agreement.  Two  dis- 
tinct g-rounds  of  defence,  breach  of  war- 
ranty and  partial  failure  of  consideration, 
are  thus  relied  on  in  one  plea.  This  defect 
might  have  been  remedied  if  it  had  been 
pointed  out  by  a  special  demurrer,  but  it  is 
not  of  a  character  so  essential  to  the  de- 
fence as  to  be  reached  by  a  general  de- 
murrer. I  think  therefore  that  the  court 
erred  in  sustaining  instead  of  overruling 
the  demurrer ;  and   that   for  this  cause  the 

judgment  should  be  reversed  as  to 
258      the  amount   of  two  hundred  ^dollars, 

the  damages  claimed  as  a  setoff  by 
the  plea,  and  aflfirmed  as  to  the  residue; 
and  the  cause  remanded  for  further  pro- 
ceedings, with  liberty  to  the  defendants  in 
error  to  withdraw  their  demurrer  and  reply 
to  said  plea. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  reversed. 


259     *Jone8  &  Wife  v.  Obenchain  &  als.* 

July  Term,  1868«  Lewlsbarsr. 

Chsnoery  Practice -Deed  from  Husband  to  Wife— fieri- 
tortous  Consideration  t— A  deed  from  a  husband  to 
his  wife,  conveylnar  to  her  all  his  property,  real 
and  personal,  under  circumstances  showinflr  a 
stroQfir  meritorious  consideration,  set  up  in  equity 
affalnst  a  nephew,  the  heir  at  law  of  the  irrantor. 

*Por  monoiri'aphic  note  on  Consideration,  see  end 


of 

tChancery  Practice— Deed  from  Husband  to  Wife— 
Meritorious  Consideration.— See  principal  case  cited 
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This  was  a  suit  in  equity  in  the  Circuit 
court  of  Botetourt  county,  by  Thomas  J. 
Obenchain  and  others,  children  of  Mary 
Alverson,  to  set  up  a  deed  executed  by  John 
Alverson,  by  which  he  conveyed  to  his  wife 
Mary  Alverson  his  whole  estate,  consistinfj^ 
of  a  tract  of  land  then  wort)i  about  one 
thousand  five  hundred  dollars,  and  the  stock, 
farming^  utensils  and  house  and  kitchen 
furniture  upon  the  farm.  The  defendants 
were  John  Jones,  the  heir  at  law  of  Alver- 
son, the  wife  of  Jones,  who  was  a  sister  of 
the  plaintiffs,  and  other  children  of  Mrs. 
Alverson.  The  case  as  made  by  the  plead- 
ing^s  and  proofs,  is  as  follows : 

In  1817  John  Alverson  then  beings  about 
sixty  years  of  age  or  upwards,  married 
Mrs.  Mary  Obenchain,  a  widow  with  seven 
sons  and  a  daughter.  At  the  time  of  the 
marriage  Alverson  owned  the  tract  of  land 
before  mentioned,  with  some  stock  upon  it, 
upon  which  he  was  living  with  five  unmar- 
ried sisters ;  one  or  two  of  them  older  than 
himself:  Mrs.  Obenchain  had  a  small 
amount  of  personal  property.  After  the 
marriage  Alverson  continued  to  live  on  his 
farm  with  his  wife  and  her  children  and 
his  sisters ;  and  the  farm  was  cultivated  by 
the  sons  of  Mrs.  Alverson,  and  the  whole 
family  was  supported  by  their  labor;  Al- 
verson not  doing  any  work  or  hiring  any 
labor  except  occasionally  in  harvest 
260  time.  In  March  1835  Alverson  *ex- 
ecuted  the  deed  before  mentioned, 
being  then  upwards  of  eighty  years  old; 
**for  a  good  consideration,  together  with 
the  good  will  and  affection"  he  bore  to  his 
wife.  He  died  within  a  month  or  two  after 
its  execution,  and  after  his  death  the  deed 
was  recorded.  One  of  Alverson's  sisters 
had  died  some  years  before  him ;  one  died 
a  very  few  days  after  him.  The  others 
lived  until  about  the  death  of  Mrs.  Alver- 
son, which  occurred  about  seven  years 
after  the  death  of  Alverson :  And  the  sis- 
ters, who  had  become  very  helpless,  and 
had  been  unable  to  do  any  work  for  a  num- 

iu  Henry  v.  Graves,  16  Gratt  858;  Sayers  v.  Wall.  86 
Gratt  878;  Stokes  v.  Oliver,  76  Va.  88;  Keffer  v. 
Grayson.  76  Va.  588;  Riirflran  y.  Riffffan,  98  Va.  90,  34 
S.  E.  Rep.  980;  Marllnfir  v.  Marlinfir,  9  W.  Va.  91,  94; 
Robinson  v.  Woodford.  87  W.  Va.  904,  16  S.  E.  Rep. 
604. 

In  Sayers  v.  Wall,  86  Gratt  864,  it  was  beld  that  a 
deed  from  a  husband  to  his  wife  founded  on  a  meri- 
torious consideration  would  be  supported  in  equity 
affainst  subsequent  creditors  who  had  constructive 
notice  of  the  conveyance.  The  court,  at  pave  878, 
said:  "The  question  now  arises  as  to  the  validity  of 
the  deed  to  vest  the  real  estate  in  Eleanor  A.  Say- 
ers. It  is  a  conveyance  directly  from  a  husband  to 
his  wife.  It  seems  to  be  well  settled  that  at  law  it  has 
no  validity,  because  of  the  lesral  unity  between  hus- 
band and  wife,  the  latter  havinsr  no  lesral  existence 
separate  from  her  husband.  As  a  consequence  of 
this  old  common-law  doctrine,  it  is  held  by  courts 
of  law,  that  a  deed  directly  from  a  husband  to  his 
wife  must  be  Inoperative  and  void;  whilst  if  it  had 
been  made  to  a  third  person,  for  the  benefit  and 
separate  use  of  the  wife,  the  same  courts  hold  that 
it  is  valid,  and  vests  the  beneficial  estate  in  the  wife 


ber  of  years,  continued  to  live  with  Mrs. 
Alverson,  and  were  supported  by  the  labor 
of  the  sons  who  lived  with  their  mother. 
After  the  death  of  Mrs.  Alverson  and  the 
sisters  of  her  husband,  John  Jones,  the 
nephew  and  heir  at  law  of  John  Alverson 
and  his  sisters,  instituted  an  action  of 
ejectment  in  the  Circuit  court  of  Botetourt 
against  John  Obenchain  and  another  person 
who  were  then  in  the  possession  of  the  land 
conveyed  to  Mrs.  Alverson  as  aforesaid : 
And  on  the  trial,  the  deed  to  her  having- 
been  excluded  from  the  jury  as  evidence, 
on  the  ground  that  being  a  conveyance 
from  a  husband  to  his  wife,  it  was  void  at 
law,  there  was  a  verdict  and  judgment  for 
the  plaintiffs:  And  thereupon  the  present 
plaintiffs  filed  this  bill  to  enjoin  said  judg- 
ment, and  to  set  up  said  deed. 

The  circumstances  attending  the  execu- 
tion of  the  deed  was  proved  by  the  only 
survivor  of  the  subscribing  witnesses, 
which  showed  his  competency  to  make  it. 
It  appeared  too  from  his  statements  that  he 
had  previously  made  a  will  giving  his  prop- 
erty to  his  wife  and  her  children,  but  being 
told  that  there  might  be  an  effort  to  set  it 
aside  after  his  death,  he  determined  to 
make  a  deed.  One  witness  who  was  ex- 
amined on  the  subject  stated  that  the  prop- 
erty   would   not    have   supported   Alverson 

and  his  sisters,  and  that  the  old  man 
261      *had    frequently  told    him    so.      And 

the  witness  was  of  opinion  that  look- 
ing to  the  condition  of  Alverson  and  his 
sisters,  and  the  necessity  of  nursing  and 
attending  upon  them,  the  whole  property 
was  not  more  than  a  fair  equivalent  for  the 
services  which  were  rendered  to  them  by 
the  Obenchains.  This  witness  stated  fur- 
ther, that  Alverson  frequently  talked  to 
him  about  the  disposition  of  his  property. 
He  said  he  intended  it  to  go  to  his  wife  for 
her  life  time  and  then  to  his  step  sons  the 
Obenchains,  for  the  reason  that  they  had 
worked  to  support  him  in  his  old  age;  and 
that  he  had  executed  a   paper  which  was 

Equity,  which  looks  more  to  the  substance  than 
the  form,  holds  that  the  conveyance  directly  from 
the  husband  to  the  wife,  if  fair  and  free  from  the 
taint  of  fraud,  is  Just  as  valid  as  if  the  conveyance 
had  been  made  to  a  trustee  for  the  benefit  of  the 
wife.  Equity  will  interpose  a  trastee  to  hold  the  ea- 
tate  for  the  benefit  of  the  wife,  or  will  treat  the 
husband  as  a  trustee  for  the  wife,  and  will  give  the 
same  effect  to  the  conveyance,  as  if  it  had  been 
made  to  a  third  person,  for  the  sole  and  separate 
use  of  the  wife.  Huber  v.  Huber,  10  Ohio  R.  S7l: 
WallinflTsf  ord  v.  Allen,  10  Peters  R.  5SS,  94  Verm.  R. 
875;  Deming-  v.  Williams,  26  Conn.  R.  226:  Putnam  v. 
Bickwell,  18  Wis.  R.  888;  Sims  v.  Rickets,  9  Amer. 
Rep.  661;  Shepard  v.  Shepard,  7  John.  C  R.  57: 
Jones  <Ss  Wl/ev.  Obenchain  &  eU*.,  to  OnUL  JSS9."  See. 
in  accord,  Pox  v.  Jones,  I  W.  Va.  206. 

In  Keffer  v.  Grayson,  76  Va.  528,  it  was  held  that 
the  consideration  of  "love  and  affection**  is  not  of 
itself  sufficient  to  justify  a  decree  for  specific 
performance.  See  monographic  note  on  "Oonatd- 
eration"  at  end  of  case;  monoffraphic  note  on  **Hu9- 
band  and  Wife"  appended  to  Cleland  v.  Watson. 
10  Oratt  160. 
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written  by  Robert  Sterrit,  (the  deed)  which 
he  thought  would  secure  the  property  to 
them.  And  whilst  he  was  on  his  death  bed 
he  wished  witness  to  recollect  what  he  had 
often  said  about  the  disposition  of  his  prop- 
erty, and  desired  him  to  see  that  his  desire 
was  complied  with. 

Upon  the  hearing:  of  the  cause  the  Circuit 
court  perpetuated  the  injunction  and  set  up 
the  deed ;  holdings  that  it  was  upon  a  valu- 
able as  well  as  a  meritorious  consideration. 
And  from  this  decree  Jones  and  wife  ap- 
plied to  this  court  for  an  appeal,  which 
was  allowed. 

Mays,  for  the  appellants. 
Boyd,  for  the  appellees. 

ALflvEN,  J.  This  case  presents  the  ques- 
tion whether  a  voluntary  deed  made  by  a 
husband  to  his  wife,  whereby  he  conveyed 
to  her  the  whole  of  his  estate,  real  and  per- 
sonal, thoug-h  void  at  law,  can,  under  the 
circumstances,  be  set  up  in  equity  as  against 
the  heir  of  the  husband,  who  was  his 
nephew.  The  evidence  as  it  seems  to  me 
does  not  make  out  a  case  of  valuable  con- 
sideration. There  is  not  to  my  mind  any 
satisfactory  proof  of  an  express  contract 
between  the  husband  and  wife  and  her  sons 
by  a  former  marriage,  whereby  the  former, 
in  consideration  of  the  labor  of  his 
262  step  *8ons  for  his  benefit  or  the  future 
support  of  himself  and  his  aged  sis- 
ters, agreed  to  make  the  conveyance.  These 
circumstances  may,  and  I  think  do,  show  a 
strong  moral  obligation  on  the  part  of  the 
husband  to  make  some  provision  for  his 
wife  and  step  children ;  and  therefore  are 
proper  to  be  looked  to,  as  showing  the  in- 
tent of  the  conveyance  and  the  motives 
which  induced  it;  but  do  not  constitute 
such  a  valuable  consideration  as  would  pro- 
tect the  property  against  the  creditors  of 
the  husband. 

It  is  a  maxim  of  equity  that  the  court 
will  not  interfere  in  favor  of  a  mere  volun- 
teer. The  mere  intention  to  bestow  a 
bounty,  however  clearly  proved,  is  not  of 
itself  sufficient  to  create  a  binding  engage- 
inent:  Some  consideration  is  essential  to 
the  validity  of  the  act. 

In  consequence  of  the  unity  of  person 
between  the  husband  and  wife,  neither  can 
grant  to  the  other  an  estate  to  take  effect 
in  possession  during  the  coverture.  Ivit.  { 
168.  But  although  such  conveyance  be 
void  at  law,  a  court  of  equity  is  not  pre- 
cluded under  certain  circumstances,  from 
giving  effect  to  it.  Shepard  v.  8hepard,  7 
John.  Ch.  R.  57. 

A  controversy  has  existed  in  the  English 
Chancery  court  as  to  the  extent  to  which  a 
mere  voluntary  assignment  of  an  equitable 
interest  or  chose  in  action  will  be  enforced 
in  equity.  The  cases  on  the  subject  are 
reviewed  in  the  note  to  Ellison  v.  Ellison, 
in  White's  Lieading  Cases  in  Equity  167,  65 
I^w  L#ib.  192.  That  authorities  are  to 
some  extent  conflicting,  but  the  result  de- 
duced from  them  is,  that  where  a  trust  is 
actually  created,  and  the  relation  of  trustee 
and  cestui  que  trust  established,  a  court  of 


equity  will  in  favor  of  a  volunteer,  enforce 
the  execution  of  the  trust  against  the  per- 
son creating  it  and  all  subsequent  volun^ 
teers ;  although  it  will  not  create  a  trust  or 
establish  the  relationship  of  trustee  and 
cestui  que  trust  by  giving  effect  to  an  im- 
perfect conveyance  in  favor  of  a  vol- 
263  unteer.  A  *later  case  of  Keke witch 
V.  Manning,  12  Eng.  L^.  and  E.  R. 
120,  of  which  however  I  have  only  seen  an 
abstract,  is  said  to  have  decided  that  a 
mere  voluntary  settlement  of  an  equitable 
reversionary  interest  is  binding  and  may 
be  enforced  as  against  the  settler.  But  the 
principles  involved  in  those  decisions  are 
applicable  only  to  cases  where  there  was  no 
consideration  of  any  kind  for  the  assign- 
ment or  conveyance.  They  do  not  touch 
the  question  how  far  a  court  of  equity  will 
lend  its  aid  in  giving  effect  to  an  imperfect 
conveyance  founded  on  a  mere  meritorious 
consideration,  meaning  thereby  a  provision 
for  a  wife  or  children  after  marriage.  In 
the  case  of  Colman  v.  Sarrel,  1  Ves.  jn  R. 
50,  a  voluntary  deed  had  been  executed  pur- 
porting to  be  an  assignment  of  stock  to 
trustees  for  the  benefit  of  a  stranger:  Lord 
Thurlow  refused  to  sustain  the  assignment, 
remarking,  whenever  you  come  into  equity 
to  raise  an  interest  by  way  of  trust,  you 
must  have  a  valuable  or  at  least  a  merito- 
rious consideration. 

In  the  leading  case  of  Ellison  v.  Ellison, 
Lord  Eldon  remarked,  that  where  an  actual 
transfer  was  made,  that  constituted  the  re- 
lation of  trustee  and  cestui  que  trust,  though 
voluntary  and  without  good  or  meritorious 
consideration :  And  in  another  part  of  his 
opinion  he  adverts  to  the  difference  between 
a  deed  for  pure  volunteers  and  one  making 
a  provision  for  a  wife  and  children.  These 
expressions  show  that  both  Lord  Thurlow 
and  Eldon  recognized  the  distinction  be- 
tween a  deed  making  provision  for  a  wife 
or  children,  and  a  stranger ;  and  that  the 
meritorious  consideration  in  the  first  case 
would  authorize  a  court  of  equity  to  give 
effect  to  an  imperfect  deed.  In  Ellis  v. 
Nimmo,  Lloyd  &,  Goold  333,  10  Cond.  Eng. 
Ch.  R.  534,  the  direct  question  came  up  for 
decision  in  the  High  court  of  chancery  in 
Ireland,  before  Sugden,  lord  chancellor.  In 
that  case  a  postnuptial  agreement  in  writ- 
ing! by  which  a  father  undertook  to 
264  make  a  provision  for  a  *child,  being 
a  contract  founded  on  a  meritorious 
consideration,  was  specifically  executed 
against  the  settler.  That  distinguished 
jurist  took  time  to  consider  the  question, 
remarking  that  it  was  a  singular  fact  that 
it  had  never  been  decided;  and  after  a 
review  of  all  the  cases  bearing  on  the  ques- 
tion, he  held  that  the  meritorious  considera- 
tion was  a  sufficient  consideration  to  sustain 
the  agreement.  He  rests  his  decision 
mainly  upon  the  cases  in  which  equity  in- 
terposes in  aid  of  a  defective  execution  of 
a  power  or  surrender  of  a  copyhold,  which  do 
not  arise  out  of  contract,  but  depend  upon 
an  intention  to  settle.  In  all  those  cases  a 
sufficient  consideration  was  necessary,  to 
call  into  exercise   the   powers  of  a  court  of 
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equity;  and  a  provision  for  a  wife  or  child 
bein^f  a  meritorious  consideration,  had  al- 
ways been  held  as  sufficient  to  enable  a 
court  to  remedy  a  defective  settlement, 
where  there  is  no  contract. 

The  cases  of  Dillon  v.  Coppin,  4  Mylne  A 
Craig,  647,  18  Eng.  Ch.  R.  646,  and  Jefiferys 
V.  Jefferys,  1  Craig  A  Phil.  138,  18  Eng. 
Ch.  R.  137,  are  referred  to  in  the  note  in 
White's  Lreading  Cases  in  Equity  as  having 
overruled  Ellis  v.  Nimmo.  But  as  is  shown 
by  a  review  of  these  cases  by  the  American 
editor,  they  were  decided  on  different 
grounds.  In  the  case  of  Dillon  v.  Coppin, 
it  was  an  imperfect  transfer,  and  the  cir- 
cumstances did  not  indicate  an  absolute 
intention  of  the  parent  to  make  it.  The 
father  retained  the  deed  in  his  possession 
during  his  life,  and  had  endorsed  on  an 
envelope  on  the  deed  that  it  was  to  be  given 
to  his  daughter  at  his  death :  And  the  case 
was  between  children  of  the  same  testator, 
so  that  the  meritorious  consideration  was 
balanced.  The  case  of  Jefferys  v.  Jefferys 
was  the  case  of  a  child  to  whose  use  the 
father  had  covenanted  to  surrender  a  copy- 
hold, against  the  wife  to  whom  he  had 
devised  it;  and  who  after  his  death  had 
been  admitted.  The  two  classes  were 
265  ^equally  meritorious,  the  children  and 
the  widow.  From  this  review  of  the 
English  cases  the  American  editor  states 
the  result  of  the  English  authorities  to  be, 
that  equity  will  aid  a  defective  transfer 
which  was  intended  and  meant  to  be  a  com- 
plete present  transfer  upon  a  meritorious 
consideration,  against  one  not  standing  in 
the  relation  of  wife  or  child,  as  a  brother 
or  other  collateral  relation ;  but  that  it  will 
not  interfere  between  those  standing  upon 
the  same  meritorious  consideration,  being 
children,  or  children  and  widow  of  the  per- 
son whose  estate  is  in  question.  If  such 
was  the  fair  result  of  the  English  cases 
adverted  to,  the  rule  would  hold  a  fortiori 
since  the  case  of  Kekewitch  v.  Manning, 
ubi  supra ;  for  according  to  the  abstract  of 
that  case,  a  merely  voluntary  settlement  of 
an  equitable  reversionary  interest  was  en- 
forced in  favor  of  a  niece  against  the  settler 
herself,  after  a  total  change  of  circum- 
stances, and  after  an  express  revocation  by 
the  settler,  before  it  had  ever  been  acted  on. 

The  question  has  never  been  decided  in 
this  court.  In  Darlington  v.  McCoole,  1 
Leigh  36,  the  bill  was  filed  to  set  up  an 
alleged  agreement  by  which  the  father  in 
law  after  marriage  gave  to  the  son  in  law 
the  land  in  question,  so  far  as  he  could 
give  il  by  parol  and  putting  him  in  posses- 
sion. The  bill  was  filed  after  the  death  of 
his  wife  and  her  father,  against  the  son 
and  devisee  of  the  father.  Brooke,  judge, 
in  giving  the  opinion  of  the  court,  remarked 
that  in  such  a  case,  when  the  donor  had 
received  and  the  donee  lost  nothing,  when 
the  chief  motive  for  the  gift,  a  provision 
for  the  daughter,  was  annihilated  by  her 
death,  and  the  father  had  discharged  the 
moral  obligation  to  provide  for  her  issue, 
there   was   nothing   to  call  into  action  the 


powers   of   a    court  of  equity.     There  was 
neither  a  valuable   or  a  meritorious  consid- 
eration, without  one  of   which   a  court  of 
equity     will     not     aid     a    defective 

266  'conveyance;    much     less   enforce    a 
bare    agreement,    even    if  it  were  in 

writing.  The  case  is  no  authority  on  the 
question  involved  in  the  one  now  under 
consideration ;  but  it  serves  to  show  the 
impression  on  the  minds  of  the  judges  of 
this  court,  that  where  there  was  a  merito- 
rious consideration,  meaning  thereby  a 
provision  for  a  wife  or  child,  equity  would 
enforce  a  defective  conveyance. 

In  Mclntyre  v.  Hughes,  4  Bibb.  R.  186, 
the  Court  of  appeals  of  Kentucky  enforced 
specifically  an  obligation  by  the  father  to 
his  son  for  the  conveyance  of  land,  against 
the  other  children  of  the  obligor,  the  father 
being  dead,  although  founded  on  the  con- 
sideration of  blood  only.  The  judge,  in 
giving  the  opinion  of  the  court,  remarked, 
that  under  the  statute  of  uses,  the  proximity 
of  blood  between  the  father  and  son  is  suffi- 
cient to  support  a  covenant  by  the  father  to 
stand  seized  to  the  use  of  the  son ;  and  if 
so,  it  must  have  been  prior  to  the  statute, 
a  sufficient  consideration  to  have  created 
the  use;  that  prior  to  the  statute  trans- 
ferring the  possession  to  the  use,  it  was  the 
common  practice  to  resort  to  equity  to  en- 
force the  execution  of  a  use,  and  that  prox- 
imity of  blood  had  always  been  a  sufficient 
consideration  for  the  interposition  of  equity, 
where  there  was  no  other  circumstance  in 
the  case  to  forbid  such  interposition.  In 
the  case  of  Ellis  v.  Nimmo,  Lord  Chancel- 
lor Sugden  refers  to  the  practice  under  the 
statute  of  uses,  and  rests  his  decision  in 
some  measure  upon  the  same  reason  which 
had  previously  operated  on  the  Court  of 
appeals  of  Kentucky. 

In  Dennison  v.  Goehring,  7  Barr.  Pa.  R. 
175,  Gibson,  chief  justice,  remarked,  that 
natural  affection,  though  not  a  valuable  is 
a  meritorious  consideration,  on  the  foot  of 
which  an  agreement  by  a  father  to  secure 
a  provision  for  his  child  has  been  enforced 
in  equity.  In  the  case  of  Buford's  heirs  v. 
McKee,  1  Dana  R.  107,  it  was  decided  that 
this      principle     of     a      meritorious 

267  'consideration     would     not     be    ex- 
tended   to  collateral   relations.     And 

in  other  cases  it  is  held  that  although  such 
voluntary  agreements  are  executed  when 
made  in  favor  of  a  wife  or  child,  it  is  only 
done  where  the  agreement  is  under  seal, 
which  imports  a  consideration  at  law. 

The  case  before  us  steers  clear  of  all  the 
difficulties  suggested  by  any  of  the  cases 
referred  to  The  provision  was  for  a  wife, 
not  by  a  parol  agreement  or  an  agreement 
not  under  seal,  but  by  regular  conveyance 
under  seal.  No  creditor  was  injured,  and 
the  party  claiming  against  the  deed,  is  not 
the  grantor  himself  or  a  subsequent  pur- 
chaser for  value  without  notice,  or  one 
standing  in  the  relation  of  a  wife  or  child; 
but  a  collateral  relation,  the  nephew  of  the 
grantor.  The  proof  shows  that  the  consid- 
eration was  not  only   meritorious  in  conse- 
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quence  of  the  relation  between  the  husband 
and  wife,  but  that  the  grantor  regarded  it 
as  highly  meritorious;  and  that  his  object 
was  not  only  to  make  provision  for  his 
wife,  but  through  her  to  acquit  himself  in 
part  of  the  obligation  which  he  admitted 
he  owed  to  her  and  her  sons  for  their  labor 
on  his  farm,  and  the  support  thereby 
afiPorded  to  himself  and  his  aged  and  infirm 
sisters.  He  told  his  friend  on  his  death 
bed,  that  he  intended  his  property  to  go  to 
his  wife  during  her  life  time  and  then  to 
his  step  sons,  for  the  reason  that  they  had 
worked  to  support  him  in  his  old  age ;  and 
that  he  had  executed  a  paper  which  he 
thought  would  secure  his  property  to  his 
wife  and  his  step  sons. 

He  further  stated  that  one  of  the  consid- 
erations on  which  he  had  given  his  prop- 
erty to  the  young  Ot>enchains  was,  that 
they  should  take  care  of  his  sisters  and 
support  them  decently  during  their  lives: 
and  he  frequently  told  the  witness  he  could 
not  have  supported  himself  and  his  sisters 
without  the  aid  of  his  step  sons.  This 
proof  may  not  amount  to  evidence  of 
268  ^a  direct  contract  for  a  valuable  con- 
sideration. But  it  proves  the  grant- 
or's own  sense  of  the  obligation  resting 
upon  him,  and  obviates  any  objection  to 
the  deed  in  consequence  of  its  embracing 
all  his  small  estate.  He  had  'confidence  in 
his  wife  and  her  children,  that  they  would 
continue  as  they  had  done  to  provide  for 
the  wants  of  himself  and  his  sisters.  In 
this  he  was  not  mistaken.  Three  of  his 
sisters  survived  him,  and  were  maintained 
by  his  widow  and  children  as  long  as  they 
lived :  though  the  evidence  shows  the  charge 
was  a  heavy  one.  These  sisters  with  their 
nephew,  were  the  heirs  of  the  grantor,  and 
as  such  entitled  to  three-fourths  of  his 
estate :  and  it  does  not  appear  that  either 
of  them  preferred  any  claim  to  the  property 
after  the  death  of  their  brother. 

The  claim  of  the  appellees  to  the  aid  of 
a  court  of  equity  to  aid  and  enforce  the 
deed  from  the  husband  to  his  wife,  is  in  all 
its  respects  stronger  than  the  case  of  Shep- 
ard  V.  Shepard,  7  John.  Ch.  R.  63;  which 
was  a  case  of  a  deed  from  husband  to  wife, 
void  at  law,  but  aided  and  enforced  in 
equity ;  it  is  as  in  that  case,  the  safest  and 
most  effectual  relief;  and  it  is  that  which 
the  grantor  intended.  One  of  the  witnesses 
proves  that  he  said  he  had '  made  a  will 
making  the  same  disposition  of  his  property 
that  was  made  by  the  deed.  But  being  ap- 
prehensive his  will  might  not  stand,  and 
being  informed  he  could  convey  his  prop- 
erty to  whom  he  pleased,  he  made  the  con- 
veyance in  question .  I  think  it  was  intended 
to  be  an  operative  instrument  from  the 
time  of  its  execution ;  and  that  as  it  was 
defective  at  law,  it  presents  a  proper  case 
for  the  interposition  of  a  court  of  equity  to 
aid  the  defect. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Decree  affirmed. 


CONSIDERATION. 

I.  Consideration  Defined. 

n.  Necessity  for  Consideration. 

in.  Sufficiency  and  Nature. 

IV.  Adequacy  of  Consideration. 

V.  Meritorious  Consideration. 

VI.  Valuable  Consideration. 

A.  Subject  in  General. 

B.  Compromise  of  Conflicting  Claims. 

C.  Release  of  Dower. 

D.  Postnuptial  Settlements— Consideration  f6r. 

VII.  Collateral  Promises. 

VIII.  Illeflrallty  of  Consideration. 

IX.  Failure  of  Consideration. 
X  Want  of  Consideration. 

XI.  Bona  Fide  Purchaser— Riffbts  of. 

XII.  Wbo  May  Sue. 

XIII.  Pleadinffs. 

A.  The  Declaration. 

B.  Defendant's  Plea. 

XIV.  Evidence. 

A.  InOeneral. 

B.  Parol  Evidence. 

C.  Presumption— Burden  of  Proof. 

XV.  Relief  in  Equity. 

CroM  ReforencMto  Monographic  Notes. 

Assignments,  appended  to  Ragsdale  v.  Hagy,  9 
Gratt  409. 

Assumpsit,  appended  to  Kennaird  v.  Jones,  9 
Gratt  18S. 

Bills,  Notes  and  Checks,  appended  to  Archer  v. 
Ward.  9  Gratt  eza. 

Bonds,  appended  to  Ward  v.  Churn,  18  Gratt  801. 

Debt  The  Action  of,  appended  to  Davis  v.  Mead, 
13  Gratt  118. 

Deeds,  appended  to  Fiott  v.  Com.,  IS  Gratt.  MM. 

Fraudulent  and  Voluntary  Conveyances,  ap- 
pended to  Cochran  v.  Paris,  11  Gratt  348. 

Gaming,  appended  to  Neal  v.  Com.,  28  Gratt  917. 

Judicial  Sales,  appended  to  Walker  v.  Page,  21 
Gratt  686. 

1.  CONSIDERATION  DBPINBD. 

Anything  that  may  be  detrimental  to  the  promisee 
or  beneficial  to  the  promisor  in  legal  estimation, 
will  constitute  a  good  consideration  for  a  promise. 
Halsey  v.  Peters,  79  Va.  68:  Colgin  v.  Henley.  6  Iielgh 
104;  Sturm  v.  Parish,  1  W.  Va.  144;  Jacksbn  v. 
Hough,  88  W.  Va.  236,  18  S.  E.  Rep.  675;  8  Mln.  Inst 
<2d  Ed.)  17. 

Loss  or  disadvantage  to  the  person  to  whom  the 
promise  is  made,  is  as  good  a  consideratibn  as 
benefit  or  advantage  to  the  person  making  it.  Thus, 
a  forbearance  to  sue,  or  the  surceasing  of  an  action, 
is  a  good  consideration,  although  that  may  operate 
exclusively  for  the  benefit  of  the  original  debtor. 
Colgin  V.  Henley,  6  Leigh  104. 

11.  NeCB5SITV  FOR  CONSIDERATION. 

In  Qeneral.— It  is  said  in  Stephens  v.  White,  9 
Wash.  206,  that  a  promise  without  a  consideration  of 
some  sort  imposes  no  legal  obligation  upon  the 
party  who  makes  it 

Some— Colloteral  Promlte— Time  of  Rendering.— A 
promise  in  writing,  not  under  seal,  by  a  son  to  pay 
a  debt  for  his  father  must  be  considered  a  nwtttm 
pactum,  unless  some  consideration  moving  from  the 
creditor  to  the  son.  or  some  agreement  binding  the 
creditor  to  forbearance,  or  the  like,  in  the  event 
of  the  assumption  by  the  son,  be  proved.  Parker  v. 
Carter,  4  Munf.  STB:  Reveries^  v.  Holmes,  4  Munf.  96. 
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Collateral  PromUe—Leffal  Rlffhts.— A  promise  of  one 
person  to  pay  the  debt  of  another,  though  In  writing, 
mnst  be  founded  on  consideration  to  make  It  bind- 
ing, but  under  the  statute  of  frauds  in  Virginia  the 
consideration  need  not  be  set  forth  in  the  writing. 
Ck>lffin  v.  Henley,  6  Lelffh  86.  An  agreement  without 
consideration  is  no  bar  to  lesral  risrhts.  Mosby  v. 
Leeds,  3  Call  489. 

Same— Voluntary  Statement— Estoppel.— The  mere 
statement  of  an  appellant  to  an  appellee  that  he 
did  not  intend  to  or  would  not  appeal  does  not  pre- 
vent an  appeal,  unless  there  was  a  consideration 
for  the  statement,  or  the  appellee  has  acted  on  it  to 
his  prejudice.  Southern  Ry.  Ck>.  v.  Glenn,  96  Va. 
809.  86  S.  £.  Rep.  386.  6  Va.  Law  Reg.  222. 

Same— Promise  of  Bxecutor.— A,  executor  of  B, 
writes  to  C,  a  creditor  of  B,  that  as  soon  as  he  Is 
able  to  dispose  of  his  crops,  he  will  pay  the  claim, 
or  will  let  him  have  any  property  in  his  possession 
at  moderate  valuation.  This  will  not  bind  A  in  his 
own  rlfirht  without  an  averment  of  assets,  or  a  for- 
bearance to  sue,  or  of  some  other  consideration. 
Taliaferro  v.  Robb,  2  Call  268. 

Mercantile  Securities— Instruments  under  Seal.— A 
consideration  need  not  be  shown  in  mercantile 
securities;  here  there  arises  a  presumption  of  con- 
sideration, prima  facie  between  the  parties  and 
conclusive  as  to  subsequent  holders  for  value  with- 
out notice.  McNlel  v.  Baird,  6  Munf .  816.  So  in  case 
of  instruments  under  seal  a  valuable  consideration 
i9  conclusively  presumed.  Harris  v.  Harris,  23 
Qratt.  761 :  Goodall  v.  Stuart, 2  H.  & M.  111.  See ir^fra, 
"Presumption— Burden  of  Proof." 

Ul.  SUPPICIBNCV  AND  NATURB. 

Promise  to  Pay  the  Debt  of  Another— Need  Not  Be  at 
Creditor's  Request.— A  promise  founded  on  sufficient 
consideration  will  be  binding-,  thougrh  not  made  at 
the  request  or  even  with  the  knowledge  of  the  per- 
son whose  debt  the  promisor  assumes,  nor  at  the 
request  of  the  creditor.    Col^n  v.  Henley,  6  Leigh  104. 

Partnership  Agreements- Individual  Debts.— Part- 
nership effects  may  be  applied,  by  the  concurrence 
of  the  partners,  to  pay  an  individual  debt  of  one  of 
them,  if  the  other  receives  a  sufficient  consideration 
therefor,  though  they  may  be  unable  to  pay  all  their 
partnership  debts.  Marks  v.  Hill,  16  Gratt  400.  See 
Millhiser  v.  McKlnley,  08  Va.  207. 86  S.  E.  Rep.  446. 

Purchase— Conditional  Promise— Father  and  Son- 
Mutual  Obiisation.— A  father-in-law  havinsr  promised 
his  son-in-law  that. 'if  he  would  purchase  a  certain 
tract  of  land,  he  would  assist  him  in  payinir  for  it  by 
letting  him  have  the  amount  of  a  particular  bond, 
when  collected :  and  the  son-in-law  having  there- 
upon made  the  purchase,  this  promise  was  held  to  be 
upon  sufficient  consideration,  and  obliflratory  in  law. 
Scott  V.  Osborne,  2  Munf.  413.  There  can  be  no  con- 
tract without  mutual  obliiration.  Innis  v.  Roane.  4 
Call  379. 

Delivery  of  Note— Condition.— Where  an  airreement 
to  build  a  house  stipulated  that  a  note  f orpart  of  the 
price  should  be  delivered  when  a  certain  amount  of 
the  work  had  been  completed,  and  a  note  was  deliv- 
ered before  such  time,  but  '  after  the  payee  had 
expended  in  labor  and  material  more  than  the 
amount  of  the  note,  it  was  held  that  there  was  a  valid 
and  sufficient  consideration  to  support  the  note,  the 
delivery  before  the  time,  when,  according  to  the 
airreement,  it  could  be  demanded,  not  making^ 
the  note  an  accommodation  note.  Ould  v.  Myers, 
28>  Qratt  888. 

Contracts— Railroad  Crossinss—Oates.— Although  a 


street-railway  company  may  have  the  riffht  to  cross 
a  railroad  at  grade  without  the  consent  of  the  rail- 
road company,  yet  the  benefits  derived  from  the 
increased  safety  to  its  passengers  furnished  a  snfll- 
cient  consideration  for  its  contract  with  the  railroad 
company  to  pay  one-half  the  eosts  of  the  erection  and 
maintenance  of  such  gates  and  the  salary  of  a  watch- 
man. Richmond,  etc.  Ry.  Co.  v.  Richmond,  etc.,  R- 
Co.,  96  Va.  670,  88  S.  £.  Rep.  787.  See  Ocheltree  v. 
McClunir.  7  W.  Va.  288;  also,  Knott  v.  Seamands.  26  W. 
Va.  99. 

Aactloneer^Promise  of  Indemnity.— The  plaintiff 
beinff  employed  by  A  and  B  to  sell  land  at  public 
auction,  cries  it  out  to  C  as  the  higrhest  bidder.  A  con- 
aidering  the  sale  as  unfair,  directs  the  plaintiff  to 
cry  it  asrain.  B  promises  to  indemnify  the  plaintiff 
if  he  will  not  comply  with  the  request,  to  which  he 
accedes;  in  consequence  of  which  he  is  sued  by  A 
and  B.  and  damagres  are  recovered  against  him. 
The  consideration  of  the  promise  made  by  B  is  both 
leg-al  and  sufficient  to  support  an  action  against  him 
upon  his  promise  of  indemnity.  Carr  v.  Qooch.  I 
Wash.  260 ;  Field  v.  Spotswood,  1  Wash.  28a  See 
Long  V.  Israel,  9  Leigh  666 ;  Chichester  v.  Vass.  1 
Call  83 ;  Price  v.  Winston,  4  Munf.  68.  See  also. 
Walker  v.  Henry,  36  W.  Va.  100.  14  S.  £.Bep.  440 ; 
Jackson  v.  Hough,  38  W.  Va.  886. 18  S.  E.  Rep.  STh. 

Bactenslon  of  Time— Release  of  Surety.— An  agree- 
ment between  the  creditor  and  the  principal  debtor 
to  extend  the  time  of  payment  of  the  debt  for  a  defi- 
nite period,  if  founded  on  a  sufficient  consideration 
and  made  without  the  surety's  consent,  will  dis- 
charge the  surety.  Glenn  v.  Morgan,  28  W.  Va.  467: 
Shields  v.  Reynolds,  9  W.  Va.  483;  Knight  v.  Charter. 
22  W.  Va.  422 :  Hill  v.  Bull.  Gilmer  149  ;  Norris  r. 
Crummey,  2  Rand.  823,  2  Rob.  Pr.  183 ;  Hamsbarger 
V.  Kinney,  13  Gratt.  611.  Payment  of  interest  in 
advance  is  a  sufficient  consideration,  even  If  it  be  at 
a  usurious  rate.  Armlstead  v.  Ward,  2  Pat.  &  H.  504. 
See  also.  Hunter  v.  Jett,  4  Rand.  104  :  Alcock  v.  HilL 
4  Leigh  622  ;  Ward  y.  Vass,  7  Leigh  135  ;  Chichester 
V.  Mason,  7  Leigh  244. 

Agreement  to  Release  a  Debt— losiifflcleat  Considera- 
tion.—A  creditor  does  not  lose  his  right  to  collect  a 
debt  by  simply  declaring  his  Intention  not  to  collect 
it  If  the  agreement  to  release  is  not  based  npon 
sufficient  consideration  he  may  still  collect.  Trip- 
le tt  V.  Woodward,  96  Va.  187,  35  S«  £.  Rep.  466:  South- 
ern Ry.  Co.  V.  Glenn,  98  Va.  309,  86  S.  £.  Rep.  895. 

Statement  of  Assignor  of  Bond— Validity— Insolvency 
of  OMlgor.— R  assigns  the  bond  of  G  to  K  without 
consideration,  and  K  transfers  it  to  H  as  collateral 
security  for  goods  purchased  of  H  on  credit,  npon 
the  understanding  that  if  R  does  not  acknowledge 
his  liability  as  assignor  of  said  bond.  H  may  return 
it  and  look  out  for  other  security.  R  being  called 
on  by  H  to  know  if  he  was  responsible  as  assignor 
of  the  bond,  assured  H  in  writing  that  he  was  aware 
of  no  offset  or  objection  to  said  bond,  nor  of  any- 
thing to  affect  hi9  liability  as  assignor  thereof.  H. 
therefore,  did  not  return  the  bond  and  apply  for 
other  security.  When  the  time  for  payment  for  the 
goods  arrived  G  was  Insolvent.  This  was  not  a  suffi- 
cient consideration  to  support  an  action  of  a$9ump$U 
by  H  against  R.  Hopkins  v.  Richardson,  9  Gratt. 
486.    See  also.  Hale  v.  Crow,  9  GratL  283. 

IV.  ADBQUACV  OP  CONSIDBRATKm. 

In  Qeneral— Executed  Contract.— An  executed  con- 
tract will  not  be  set  aside  for  mere  inadequacy  of 
consideration.  It  is  only  in  those  cases  where  the 
inadequacy  of  price  is  so  gross  as  to  lead  to  the 
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trresistible  inference  of  fraud  that  a  sale  made 
wltbout  Imposition,  between  parties  standinif  on 
eqnal  ffronnd  will  be  rescinded  by  a  court  of  equity. 
MattheWB  T.  Crockett  8B  Va.  904;  Jones  v.  Deffffe,  84 
Va.  686,  K  S.  E.  Rep.  790;  Greer  y.  Greers,  0  Gratt.  880; 
Tebbs  ▼.  Lee.  76  Va.  744:  Hale  v.  Wilkinson,  21  Gratt 
82:  Sontherlin  ▼.  March,  75  Va.  223;  Lowe  y.  Trundle, 
78  Va.  eo. 

liuMlcqiMcy  of  Price— Uncomclonable  Barg:*i>>s. —In- 
adequacy of  price,  whether  it  be  so  gross  as  to  be 
M^er  94  proof  of  fraud  or  not  if  attended  by  circum- 
stances eyinclnfir  unconscientious  advantage  taken 
by  tlie  vendee  of  improvidence  and  distress  of  the 
vendor,  will  avoid  the  contract  in  equity,  thousrh  it 
be  a  contract  executed:  M 'Kinney  v.  Pinckard,  2 
Leis'ta  140,  21  Am.  Dec.  001;  Samuel  v.  Marshall,  8 
Leiff  h  607. 

PresomptiiMi  of  Praiid— Estimated  Value.— Inade- 
quacy that  will  Justify  the  presumption  of  fraud 
must  be  so  strong  and  manifest  as  to  shock  the  con- 
science and  confound  the  }udffixient  of  any  man  of 
common  sense.  Half  the  estimated  value  of  prop- 
erty is  not  always  inadequacy.'  Bradford  v.  Mc- 
Conlhay,  15  W.  Va.  782;  White  v.  McGannon,  20 
Gratt  511:  Wood  v.  Harmison,  41  W.  Va.  876,  28  S.  E. 
Rep.  600:  Lallance  v.  Fisher.  20  W.  Va.  512,  2  S.  £. 
Rep.  t76. 

Sheriff  and  Bxecntlon  Debts— Oppression.— A  sheriff 
on  the  day  appointed  for  th«  sale'of  a  debtor's  goods 
undertook  to  pay  the  amount  of  the  execution  in 
consideration  of  the  debtor  assigning  to  him  a  well- 
secured  bond  of  a  third  person  for  over  double  the 
amount  of  the  debt,  and  agreed  to  return  the  bond 
if  the  debtor  should  pay  the  debt  within  a  month. 
Upon  the  debtor's  failure  to  pay  within  the  pre- 
scribed time  a  dispute  arose  between  the  parties  as 
to  the  debtor's  right  to  subsequently  redeem  the 
bond  and  upon  receipt  of  $10  from  the  sheriff  the 
debtor  surrendered  the  written  evidence  held  by 
him  of  his  claim  to  redeem  the  bond.  It  wais  held 
that  whether  the  original  transaction  was  a  pledge 
or  a  conditional  sale  the  debtor  is  entitled  to  relief 
on  the  ground  of  fraud  and  oppression  practiced 
upon  him  by  the  sheriff  and  on  account  of  the  inad- 
equacy of  price  paid.    Hyde  v.  Nick,  5  Leigh  886. 

5«iiie— Condition  Attached  to  Legacy.— A  party  ac- 
cepting a  legacy  coupled  with  a  condition,  may  bind 
herself  to  the  performance  of  the  condition,  al- 
though the  bhrden'  may  exceed  the  befnefit  Hill  v. 
Huston,  15  Gratt  8S0:  Taliaferro  v.  Day,  88  Va.  06. 
See  McCandlish  v.  Keen,  18  Gratt  615. 

Unequal  Conditions— Rescission— Evidence  of  Parties. 
—A  release  by  an  old  woman  to  her  agent  of  a  large 
Indebtedness,  in  consideration  of  small  services, 
win  not  be  Upheld  in  the  absence  of  all  evidence  of 
the  circumstances  under  which  the  release  was 
executed-  The  agent,  after  the  death  of  the  princi- 
pal, is  not  a  competent  witness  to  show  such  circum- 
stances. Triplett  v.  Woodward.  96  Va.  187,  85  S.  £. 
Rep.  445. 

Confidential  Relations— Qroands  of  Rescission.— A 
sale  by  a  young  man,  who  had  Just  arrived  at  the 
age  of  twenty-one  years,  of  a  reversion  in  real  estate, 
there  having  been  no  fraud  or  imposition  on  the 
part  of  the  purchaser,  and  n6  Confidential  relation 
between  the  parties,  will  not  be  set  aside  fot-  mere 
inadequacy  of  price.  Mere  inadequacy  of  considera- 
tion is  not  sufficient  to  avoid  a  sale,  unless  it  is  so 
gross  as  to  shock  the  moral  sense.  Cribbins  v.  Mark- 
wood.  13  Gratt  405:  Mayor  v.  Carrlngton,  19  Gratt  74. 
See  discussion  of  subject  in  M'Klnney  v.  Pinckard,  2 
Leigh  140.    See  also.  Millhiser  v.  McKlnley,  98  Va.  207, 


86  S.  E.  Rep.  446:  Forde  v.  Herron.  4 Munf .  816:  Whit- 
taker  v.  S.  W.  Va.  Imp.  Co..  84  W.  Va.  223,  12  S.  E. 
Rep.  500:  Penny  backer  v.  Laidley,  88  W.  Va.  680.  11 
S.  £.  Rep.  44:  Brachan  v.  Griffin,  8  Call  488:  Commit- 
tee v.  Ralston,  08  Va.  625,  87  S.  E.  Rep.  288;  Lowe  v. 
Ti^indle.  78  Va.  66. 

Deed  of  Separation— Invalid— Children.— A  deed  of 
separation  being  invalid  as  to  hasband  and  wife,  on 
the  ground  of  gross  Inadequacy  of  consideration  Is 
invalid  as  to  the  children.  Switzer  v.  Swiczer.  26 
Gratt  574. 

Unequal  Conditions— Qross  Inadeqaacy.— A  contract 
will  be  set  aside  in  equity  for  gross  inadequacy  of 
consideration  where  there  Is  inequality  In  the  posi- 
tion of  the  parties  and  their  relation  is  such  as  to 
warrant  the  presumptipn  that  the  defendant  took 
advantage  of  the  plaintiff's  illiteracy  and  Ignorance. 
George  v.  Richardson.  Gilmer  230:  Switzer  v. 
Switzer,  26  Gratt  674;  Pennington  v.  Hanby,  4  Munf. 
140. 

Trustee— Creditor— Sale  of  Property.— Atrustee  hav- 
ing sold  property  for  one-fourth  of  its  value,  without 
getting  the  legal  tiUe,  and  the  principal  creditor 
secured  by  the  deed  having  become  the  purchaser, 
the  grantor  being  absent  at  the  time,  and  the  money 
to  pay  the  debts  having  been  forwarded  to  his  agent 
at  the  place  of  sale,  and  being  at  the  time  in  the 
postoffice  at  the  place  and  not  delivered  to  the  agent, 
though  in  the  expectation  of  receiving  it  he  had 
several  times  applied  at  the  office  for  the  letter,  a 
court  of  equity  will  set  aside  the  sale.  Rossett  v. 
Fisher.  11  Gratt  402.  See  Gibson  v.  Jones,  5  Leigh 
870:  Breckeurldge  v.  Auld,  1  Rob.  148;  Dabney  v. 
Green.  4H.  &M  101. 

Mental  Weakness— Rescission.— Mere  Inadequacy  of 
consideration  is  no  ground  for  rescinding  contracts. 
But  great  weakness  of  mind,  coupled  with  gross  in- 
adequacy of  consideration,  will  Indu&e  courts  of 
equity  to  rescind  contracts,  where  from  these  facts, 
undue  influence  is  Inferable.  Crebs  v.  Jones,  70  Va. 
881. 

Inadequacy— Judicial  Sale— Rejection  of  Bid.— Where 
sale  of  land  is  decreed  to  pay  speclflc  legacies, 
and  the  residue  to  four  residuary  legatees,  and  the 
land  is  bid  in  by  one  of  those  legatees,  and  the 
other  legatees  oppose  the  acceptance  of  the  bid  and 
the  confirmation  of  the  sale,  and  show  bt  numerous 
witnesses  well  acquainted  with  the  laud,  that 
though  the  sale  was  open  and  fair,  yet  the  price 
bid  was  grossly  Inadequate,  and  that  the  land  if 
divided  and  sold  in  parcels  would,  on  the  usual 
terms  of  payment  in  such  cases,  bring  two  or  three 
times  the  price  bid:  held,  there  was  no  error  in  the 
court  rejecting  the  bid,  and  refusing  to  confirm  the 
sale  and  directing  a  resale.  Terry  v.  Coles,  80  Va. 
695;  Taylor  v.  Cooper,  10  Leigh  317:  Brock  v.  Rice,  27 
Gratt  812.  The  general  rule  is  that  great  Inadequacy 
of  price  is,  when  clearly  shown,  sufficient  cause  to 
set  aside  such  sale.  Sinnett  v.  Cralle,  4  W.  Va.  600; 
Hartley  v.  Roffe,  12  W.  Va.  401 ;  Kable  v.  Mitchell, 
0  W.  Va.  402;  Teel  v.  Yancey,  23  Gratt  601:  Talley 
v.  Starke,  6  Gratt  830;  Roberts  v.  Roberts,  18  Gratt 
680;  Hey  wood  v.  Covington,  4  Leigh  873.  See  Evans 
V.  Spurgln.  6  Gratt  107. 

See  generally,  monographic  noU  on  "Judicial 
Sales"  appended  to  Walker  v.  Page.  21  Gratt  636. 

V.  neRiTORious  consideration. 

Conveyance  from  Husband  to  Wife.— Though  the 
conveyance  In  favor  of  a  wife  and  children  is  not 
founded  on  a  valuable,  but  only  on  a  meritorious 
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consideration,  a  court  of  equity  will  srive  effect  to  it 
atrainst  subsequent  creditors  of  the  husband. 
Sayer  y.  Wall,  26  Gratt.  864.  See  Rlfirsran  v.  Rlfirisran, 
98  Va.  78,  24  S.  E.  Rep.  920;  Kefifer  v.  Grayson,  76  Va. 
Ses:  Fox  V.  Jones.  1 W.  Va.  205:  2  Min.  Inst.  (2d  Ed.) 
883.  In  Wood  v.  Harmison,  41  W.  Va.  876,  28  S.  E. 
Rep.  560,  an  important  distinction  is  made  l>etween 
the  effect  of  a  meritorious,  and  an  Inadequate  con- 
sideration. 

Swne- Upheld  In  E<|ulty.— A  deed  from  a  husband 
to  his  wife,  conveyinir  to  her  all  his  property  real 
and  personal,  under  circumstances  showinsr  a  stron^r 
meritorious  consideration,  will  be  upheld  in  equity 
affainst  a  nephew,  the  heir  at  law  of  the  grantor. 
Jones  y.  Obenchain,  10  GratL  260;  Stokes  v.  Oliver, 
76Va.72. 

Personal  Property  Acquired  by  rtarrlage— Subsequent 
Deed,— Althoufirh  personal  property,  acquired  by 
marriaere,  cannot  be  considered  a  valuable  consid- 
eration, to  support  a  subsequent  deed  for  the  bene- 
fit of  the  wife,  yet  it  is  a  meritorious  consideration 
and  will  be  supported  or  set  aside  according  to  cir- 
cumstances.   Harvey  v.  Alexander,  1  Rand.  219. 

Sane— Parol  Gifts  of  Land— Statute  of  Frauds.— The 
statute  of  frauds  has  no  bearing-  on  parol  gifts  of 
land,  which  are  founded  on  meritorious  considera- 
tions. If  the  promise  reduced  to  writing,  could, 
under  the  circumstances,  be  enforced  in  equity,  it 
maybe,  although  by  parol.  Halsey  v.  Peters*  79 
Va.  88. 

VL  VALUABLE  CONSIDBRATION. 

A.  SUBJECT  IN  GENERAL. 

Agreement  to  Support.— An  agreement  to  maintain 
and  support  another  is  a  valuable  consideration 
sufficient  to  support  a  transfer  of  property.  Keener 
V.  Keener,  84  W.  Va.  421, 18  S.  E.  Rep.  729  :  Hisle  v. 
Rudasill,  89  Va.  519,  16  S.  E.  Rep.  673 ;  Henderson  v. 
Hunton,  96  Gratt  926 ;  Dickeschied  v.  Bank,  28  W. 
Va.  840.  See  also,  on  this  subject,  Williams  v.  Lewis, 
6  Lelffh  686  ;  Baird  v.  Rice,  1  Call  18,  1  Am.  Dec.  497. 

Same— Father  ttid  5on.— A  parol  contract  between 
a  father  and  his  son,  whereby  the  father  agreed 
to  ffive  to  the  son  a  certain  tract  of  land,  on  the  con- 
sideration that  the  son  would  support  the  father 
and  his  wife  for  their  lives,  is  a  valid  contract,  and 
will  be  enforced  at  the  suit  of  the  children  of  the 
son  after  his  death  against  other  children  of  the 
father,  who  had  fraudulently  procured  a  deed  for 
the  land  from  the  father,  with  the  knowledge  of 
the  said  contract.  Lester  v.  Lester,  28  Gratt.  737. 
See  also,  Terry  v.  Clark,  84  Va.  281,  4  S.  E.  Rep.  872. 

For  Whose  Benefit  the  Consideration  Must  Inure  — 
The  consideration,  which  will  support  an  action  for 
the  debts  of  a  married  woman  or  her  contracts,  so 
as  to  make  her  separate  estate  liable,  need  not  inure 
to  her  own  benefit,  or  that  of  her  separate  estate, 
but  it  may  inure  to  the  benefit  of  her  husband,  or 
any  third  party,  or  may  be  a  mere  prejudice  to  the 
other  contracting  party  :  in  short  it  may  be  any 
consideration  which  would  support  the  contract,  if 
she  were  a  feme  sole.  Radford  v.  Carwile,  18  W.  Va. 
572 :  Huffhes  v.  Hamilton,  19  W.  Va.  866  ;  Patton  v. 
Bank,  12  W.  Va.  587  ;  Camden  v.  Hiteshew,  28  W.  Va. 
886. 

Compensation  for  Services— Promise  of  Legacy  — 

Though  services  performed  with  a  view  to  a  lesracy, 
and  not  in  expectation  of  a  reward  in  the  nature  of 
a  debt,  will  not  generally  be  the  g-round  of  an  ac- 
tion, yet  if  performed  at  the  request  of  the  testator, 
or  if  he  has  promised  to  pay  for  the  services  either 
before  or  after  they  were  performed,  an  action  is 
knaintainable.    Jincey  v.  Winfleld,  9  Gratt  708. 


Pore^rolnff  Intention  to  Remove.— J  beinff  wealthy 
and  childless,  verbally  agrees  with  his  brother  C 
who  is  poor  and  has  a  large  family  of  children,  that 
if  C  will  foreffo  his  intention  to  move  to  the  West 
and  move  to  and  settle  on  a  tract  of  land  of  J  near 
his  residence,  J  will  convey  the  land  to  him  in  fee : 
C  induced  by  this  promise,  executes  the  agreement 
on  his  part  Held,  there  was  no  consideration  either 
meritorious  or  valuable  to  support  the  agreement, 
the  plaintiff  not  having  shown  that  he  sullered  any 
inconvenience  or  damage  on  account  of  tbe  other 
party's  promise,  and  equity  cannot  decree  specific 
execution  against  J*s  heirs.  Reed  v.  Vannorsdale, 
2  Leigh  569. 

Indorsement— PartlniT  with  Goods  on  Faith  of.-ln 
the  case  of  Hopkins  v.  Richardson.  9  Gratt  484.  It 
was  held  that  the  plaintiffs*  parting  with  their  goods 
to  A,  upon  the  faith  of  the  defendant's  indorsement 
made  for  that  purpose  was  ample  consideratiim  for 
his  liabiUty. 

Debt  Barred -New  Promise— Binding.— If  a  debt  ts 
discharged  under  bankruptcy  or  insolvency  laws, 
the  debtor  by  a  promise  to  pay  it  waives  the  beneflt 
of  those  laws,  and  payment  may  be  compelled.  Tbe 
old  consideration  sustains  the  debt  Walker  t. 
Henry,  86  W.  Va.  100,  14  S.  E.  Rep.  440:  Mackle  v. 
Davis,  2  Wash.  219.  See  also.  Stephens  v.  White,  t 
Wash.  206. 

Statute  of  Limitations— New  Promise.— The  original 
consideration  is  likewise  sufllcient  to  support  a  new 
promise  to  pay  a  debt  barred  by  the  statute  of  limi- 
tations. Rowe  V.  Marchant  86  Va.  177,  9  S.  E.  Rfp^ 
995;  Aylett  V.  Robinson,  9  Leig-h  45.  A  simple  writ- 
ten contract  can  be  taken  out  of  the  statute  of  limi- 
tations, not  by  part  payment  or  by  promise  to  settle, 
but  only,  by  a  promise  in  writing,  or  acknowledg- 
ment from  which  a  promise  to  pay  must  be  inferred. 
Gover  v.  Chamberlain,  88  Va.  286,  5  S.  E.  Rep.  174. 

Partnership  Debt— Novation.- Where  there  is  an 
express  agreement  between  the  creditor  and  his 
partnership  or  joint  debtor,  whereby  the  creditor 
acrrees  to  take  and  accept  the  individual  note  or 
oblig-ation,  of  the  partner  or  joint  debtor,  in  dis- 
charge of  the  partnership  or  Joint  debt  such  agree- 
ment is  founded  upon  a  valid  consideration,  and 
will  have  the  effect  to  discharge  the  joint  or  part- 
nership debt  Bantz  v.  Basnett  12  W.  Va.  773: 
Bowyer  v.  Knapp,  15  W.  Va.  296. 

Arrears  of  Interest— Voluntary  Bond.— Arrears  of 
interest  which  have  accrued  on  a  voluntary  hood 
were  held  to  form  a  valuable  consideration  to  sus- 
tain any  other  bond  or  conveyance,  or  to  warrant 
the  payment  of  arrears,  even  as  against  credlton 
in  Welles  v.  Cole,  6  Gratt  645.  See  also,  Fones  t. 
Rice,  9  Gratt  569.  See  3  Min.  Inst  (Part  1,  id  Ed.) 
108. 

Refralnln^r  from  Snit— Judgments.— Refraining  from 
instltutinir  proceedings  to  subject  land  to  the 
payment  of  a  Juderment  which  is  a  lien  thereon,  on 
a  written  promise  by  the  owner  of  the  land  to  pay 
the  judsrment  constitutes  a  valuable  consideration 
for  the  promise  to  pay  it  althougrh  the  landowner 
was  not  previously  liable  therefor.  Bradshaw  t. 
Bratton,  96  V a.  677,  82  S.  E.  Rep.  56. 

Bond— Conditioned  on  Slave  Service— Certaiaty  «f 
Contract— Emancipated  slaves  (mother  and  dangh- 
ter)  remained  in  the  service  of  their  former  master 
until  a  short  time  before  he  gave  them  a  bond  con- 
ditioned that  he  would  devise  lo  them  certain  real 
and  personal  property,  definitely  described.  **pro- 
vided  they  would  return  and  live  and  remain  with** 
him  and  his  wife  during  their  natural  lives.  MM* 
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in  an  action  broufirht  after  his  death  to  compel  Ills 
personal  representa tires  to  convey  and  deliver 
the  property,  tbat  the  contract  was  on  valuable  con- 
sideration and  snfllciently  definite,  lK>tta  as  to  the 
property  to  be  devised  and  the  services  to  be  per- 
formed. Bnrdine  v.  Burdine.  06  Va.  515,  86  S.  E. 
Rep.  098.  6  Va.  Law  Htg.  880. 

C^aditkMial  Arreeaieiit^Baforoed  In  Bqalty.-— An 
acreexnent  of  a  creditor  to  remit  damages  recovered 
npon  the  affirmance  of  a  judgment,  upon  condition 
that  the  debtor  pay  the  balance,  with  interest,  by  a 
certain  time,  is  binding*  upon  him,  and  will  be  en- 
forced in  equity.    Robertson  v.  Campbell,  i  Call  481. 

Part  Pasmeat—Acceirted  In  Pali.— Where  a  father  or 
other  relative  pays  one-half  of  a  Joint  note  on  behalf 
of  the  promisor  in  consideration  of  an  agreement 
that  the  promisee  will  release  soch  promisor  from 
payment  of  the  other  half,  and  the  contract  is  exe- 
cuted, the  money  received,  and  the  release  indorsed 
on  the  note,  such  a  transaction  constitutes  a  valid 
contract,  of  which  said  promisor  can  avail  himself 
when  sned  for  the  remaininfir  half  of  said  note. 
Maalin  v.  Hiett,  87  W.  Va  15, 16  S.  E.  Rep.  487.  See 
"Want  of  Consideration."  it^a. 

Part  PayvMit  for  Whole  Debt— New  Bfoaente— A^ 
cord  and  5«tUfactioa.— An  unsealed  agreement  to 
accept  a  smaller  sum  than  the  entire  debt,  does  not 
bind  the  creditor.  "But  this  rule  beluff  highly  tech- 
nical and  often  unjust,  has  been  gradually  falling 
into  disfavor:  and  the  courts  have  not  only  con- 
firmed its  operation  strictly  within  its  own  narrow 
limits,  bnt  have  seized  upon  every  possible  opportu- 
nity to  evade  its  application.*'  Hence,  wherever  a 
new  element  enters  into  the  agreement  to  take  a 
part  for  the  whole,  the  entire  debt  is  satisfied:  e.  O", 
a  promise  to  pay  at  an  earlier  date,  or  at  a  different 
place,  a  promise  by  a  new  party,  or  the  like.  Sey- 
mour V.  €toodrich,  80  Va.  808:  Smith  v.  Chilton,  84 
Va.  840,  6  S.  E.  Rep.  148.  Thoroughly  discussed  and 
so  held  in  Lee  v.  Harlow,  75  Va.  82,  0  Va.  Law  J.  864 
tt  9€Q,    But  see  Va.  Code  1887,  {  8866. 

Bxeciitloa  of  New  Note  by  Express  Airreeiiieat.— 
Where  before  a  note  is  due,  a  part  of  the  debt  is 
paid,  and  a  new  note  executed  for  the  residue,  by 
the  del"  tor,  and  an  express  agreement  made  between 
the  parties  that  the  old  note  shall  be  surrendered, 
such  agreement  is  founded  upon  valuable  considera- 
tion, and  extinguishes  the  old  note,  and  no  suit  can 
be  maintained  thereon.  Bantz  v.  Basnett.  IS  W.  Va. 
m.  The  question,  as  to  the  effect  of  givlnir  a  new 
note  for  an  old  one,  without  any  express  agreement, 
is  discussed  in  this  case  and  numerous  authorities 
cited.  See,  in  accord.  Jarrett  v.  Ludlnirton,  9  W. 
Va.  883;  McLauffhlln  v.  Beard,  5  W.  Va.  MS. 

B.  COMPROMISE  OF  CONFLICTING  CLAIMS. 

In  OenersL- It  is  said.  In  Braxton  v.  Harrison,  II 
Qratt.  00.  that,  *'There  can  be  no  doubt  that  the  res- 
igrnatlon  of  a  colorable  claim,  conflicting  with  that 
of  another  person,  and  the  settlement  of  the  dis- 
pute between  the  parties  without  suit,  constitute  a 
iTood  consideration.*'  And  "in  these  cases,  inequal- 
ity of  consideration  does  not,  of  itself,  form  any  ob- 
Jection." 

Same— Favored  In  Law.— The  consideration  of  com- 
promising doubtful  riffhts,  and  settUufir  boundaries, 
are  not  only  rood  but  favored  in  law.  Zane  v.  Zane, 
8  Mnnf.  406;  Jarrett  v.  Nlckell.  4  W.  Va.  878. 

Dtapnte— Compronljo— Con veysace  of  Land.  — Wh  ere 
two  parties  claim  title  to  lands,  and  they  compro- 
mise the  dispute  by  one  party  paying  a  sum  of 
money,  and  the  other  conveying  the  land  with  war- 
ranty, such  acreement    will  be  binding,   if  not 


brought  about  by  fraud.  Moore  v.  Fltzwater,  8 
Rand.  442:  Davlsson  v.  Ford,  88  W.  Va.  617.  If,  how- 
ever, there  is  no  foundation  for  such  claim  of  lia- 
bility, then  the  promise  made  to  settle  this  liability 
assumed  in  the  compromise  has  not  sufficient  consid- 
eration to  sustain  it  and  no  suit  can  be  based  on 
such  promise,  but  the  mere  proof  that  the  liability 
is  doubtful  will  not  render  the  consideration  Insuffi- 
cient   Davlsson  v.  Ford,  38  W.  Va.  827. 

Compromise  of  Bastardy  Proceedings— PaMIc  Policy 
—Defence.— A  note  ffiven  to  a  woman  In  compromise 
of  bastardy  proceedtnffs  is  binding  and  valid,  and 
on  sufficient  consideration,  and  the  payment  thereof 
cannot  be  avoided  on  the  ground  that  the  compro- 
mise of  such  proceediuflTs  is  contrary  to  public  policy 
or  public  morals,  nor  can  the  Innocence  of  the  pn- 
tative  father  be  set  up  as  a  defence  ag-alnst  the  re- 
covery, in  the  absence  of  fraud  on  the  part  of  the 
oblisree  in  the  procurement  thereof.  BilUuffsley  v. 
CleUand,  41  W.  Va.  284.  28  S.  E.  Rep.  812. 

C.  RELEASE  OF  DOWER.— Relinquishment  of 
dower  to  the  extent  of  its  value,  is  sufficient  consid  • 
eratlon  for  a  postnuptial  settlement  as  aeainst  the 
husband's  creditors.  Strayer  v.  Lonff,  86  Va.  660,  10 
S.  E.  Rep.  574 ;  Cronle  v.  Hart,  18  Gratt  789;  William 
&  Mary  College  V.  Powell,  18  Gratt.  878.  886;  Taylor 
V.  Moore,  2  Rand.  568;  Lee  v.  Bank,  9  Leigh  200: 
Harrison  v.  Carroll,  11  Lei^rh  476,  484;  Burwell  v. 
Lumsden.  34  Gratt  446;  Davis  v.  Davis,  25  Gratt 
BOO:  Quarles  v.  Lacy,  4  Munf.  251;  Blanton  v.  Tay- 
lor. Gilmer  800;  Blow  v.  Maynard,  2  Leigh  30  ;  Har- 
vey V.  Alexander,  1  Rand.  310.  The  settlement  will 
be  set  aside  as  to  the  excess.  Davis  v.  Davis,  85 
Gratt.  600. 

5ame—Bxnmpies.— Release  of  dower  rlffhtin  lar^e 
farm  by  the  wife  is  sufficient  consideration  for 
much  smaller  farm  purchased  by  the  husband  and 
conveyed  to  a  trustee  for  the  benefit  of  the  wife 
and  children.  Payne  v.  Hutcheson,  82  Gratt  812. 
See  also,  Harvey  v.  Alexander,  1  Rand.  219;  Quarles 
V.  Lacy,  4  Munf.  851 :  Gatewood  v.  Gatewood,  75  Va. 
418;  Lewis  v.  Caperton,  8  Gratt  16a 

By  an  agreement  in  contemplation  of  marriasre, 
the  intended  husband  bound  bis  estate  to  pay  the 
Intended  wife  certain  sums  of  money,  if  she  sur- 
vived him;  which  were  to  be  in  bar  of  and  in  full 
compensation  for  her  dower.  Held,  this  acrree- 
ment  barred  her  of  her  dower  in  her  husband's 
real  estate;  but  did  not  deprive  her  of  her  distribu- 
table share  of  his  personal  estate.  Flndley  v*  Find- 
ley,  11  Gratt  484.  See  Faulkner  v.  Faulkner.  8 
Leiffh  255;  Charles  v.  Charles,  8  Gratt  486. 

Powers  of  Wife  over  Property.— A  wife  has  full  power 
to  dispose  of  the  whole  estate  conveyed  to  her  un- 
der a  deed  of  settlement  A  mortffaffe  of  such  es- 
tate afterwards  executed  by  husband  and  wife 
Joining,  to  secure  a  just  debt  due  from  the  husband 
Is  for  valuable  consideration  and  binding.  Lee  v. 
Bank.  9  Leiffh  200;  Finch  v.  Marks.  76  Va.  207;  Bai- 
ley V.  Hill.  77  Va.  493:  Frank  v.  LfUenfeld.  88  Gratt 
877;  Balnv.  Buff,  76  Va.  874,  and  cases  cited;  Penn 
V.  Whitehead,  17  Gratt  608,  94  Am.  Dec.  478;  Damall 
V.  Smith,  86  Gratt  878.  See  also.  Bank  v.  Chambers, 
80 Gratt  802,  88  Am.  Rep.  661;  Justisv.  English,  80 
Gratt  665:  Burnett  v.  Hawpe,  25  Gratt  481;  Garland 
V.  Pamplln,  88  Gratt  805. 

D.  POSTNUPTIAL  SETTLEMENTS— CONSID- 
ERATION FOR.— Although  a  postnuptial  settlement 
may  have  been  made  under  such  circumstances  as 
to  be  void  as  to  creditors  of  the  husband,  yet  if  the 
wife  rellnauishes  her  interest  in  property,  or  as- 
sumes the  payment  of  debts  of  her  husband  so  as  to 
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make  them  charsres  on  ber  separate  estate,  upon  tlie 
faitb  of  such  settlement,  it  will  be  Iield  ffood  to  the 
extent  of  a  Just  compensation  for  the  interest  which 
she  may  have  parted  with,  or  of  the  debts  which 
she  has  assumed  to  pay.  Flynn  v.  Jackson,  93  Va. 
841, 25  S.  E.  Rep.  1 ;  William  &  Mary  Colle^re  v.  Powell, 
18  Gratt  872,  886:  Rixey  v.  Deltrick.  85  Va.  42,  6  S.  E. 
Rep.  615:  Strayer  v.  Lonff,  86  Va.  560,  10  S.  E.  Rep. 
674;  Quarles  v.  Lacy,  4  Munf.  261:  Blanton  v.  Tay- 
lor, Gilmer  209:  Taylor  ▼.  Moore,  2  Rand.  568: 'gar- 
rison V.  Carroll,  11  Leiirh  476:  Wood  v.  Harmison«  41 
W.  Va.  876,  28  S.  £.  Rep.  560:  Goshorn  v.  Snodflrass, 
17  W.  Va.  717;  Burt  v.  Timmons,  20  W.  Va.  441,  2  S.  E. 
Rep.  780:  Ficklln  v.  Rixey.  80  Va.  882, 17  S.  £.  Rep.  825. 
But  a  mere  parol  agreement,  whereby  the  husband 
agrees  to  settle  certain  property'  on  the  wife  in  con- 
sideration of  her  relinquishing  her  contingent  rig-ht 
of  dower  in  certain  lands  of  the  husband,  which  he 
proposes  to  convey  for  the  benefit  of  creditors  is  not 
binding  on  the  wife  and  furnishes  no  valuable  cou; 
sideration  for  the  property  settled  upon  her  as 
against  attadhlBg  creditors,  before  she  has  in  fact 
relinquished  her  dower  right  Harrison  v.  Carroll, 
11  Leigh  477. 

Poiftnuptlal  Settlement— Wife's  Equity.— * 'The  wife's 
equity  is  so  substantial  an  interest  that  it  will 
constitute  a  valuable  consideration  for  a  postnup- 
tial settlement  by  the  husband  upon  her  (made 
while  the  equity  exists)  which  will  be  sustained 
against  his  creditors  to  the  extent  of  the  equity,  by 
a  court  of  'chancery."  Poindexter  v.  Jeffries.  15 
Gratt  873:  Walden  v.  Walden.  88  Gratt  ^8.  See  2  Min. 
Inst  (4th  Ed.)  688;  1  Mln.  Inst  (4th  Ed.)  882:  6  Am.  & 
Eng.  Enc.  Law  711. 

Release  of  Dower— Promise  of  Settlement.— Even  if 
the  wife  relinquish  her  dower  on  the  mere  promise 
that  other  property  shall  be  settled  on  her,  as  a 
compensation  for  the  interest  so  relinquished,  in 
the  absence  of  fraud,  such  settlement  will  not  be 
disturbed  unless  it  manifestly  appears  to  be  grossly 
excessive.  Burwell  v.  Lumsden.  24  Gratt  448;  De- 
Farges  v.  Ryland,  87  Va.  404. 12  S.  E.  Rep.  806:  Taylor 
V.  Moore.  2  Rand.  568.  Though  the  settlement  on  the 
wife  is  made  fraudulent  as  to  her  husband's  exist- 
ing creditors,  the  fraud  will  not  be  Imputed  to  her. 
Strayer  v.  Long,  86  Va.  557, 10  S.  £.  Rep.  574:  William 
A  Mary  CX>llege  V.  Powell.  12  Gratt  387;  Blanton  v. 
Taylor,  Gilmer  200:  Taylor  v.  Moore,  2  Rand.  563, 580: 
Quarles  v.  Lacy,  4  Munf.  251. 

Proof   of  Consideration— Postnuptial  Settlements.— 

Where  the  settlement  Is  made  before  the  relinquish- 
ment no  distinct  proof  of  a  previous  agreement  is 
required.  Strayer  v.  Long,  86  Va.  557,  10  S.  E.  Rep. 
674;  William  &  Mary  College  v.  Powell.  12  Gratt  886. 
See  also,  Taylor  v.  Moore.  2  Rand.  568. 

Vil.  COLLATERAL  PROMISES. 

Promise  to  Pay  Debt  of  Another- Writing  Required. 

— Where  the  consideration  of  a  defendant's  under- 
taking or  promise  is  money  or  property  to  be  fur- 
nished to  or  received  by  a  third  person,  if  the 
transaction  be  such  that  the  third  person  remains 
responsible  to  the  person  who  furnishes  him  with 
such  money  or  property,  or  from  whom  the  consid- 
eration proceeds,  such  promise  or  undertaking  is 
collateral,  and  under  the  statute  of  frauds  will  not 
bind  the  defendant,  unless  it  be  in  writing.  Radcllfl 
V.  Poundstone,  28  W.  Va.  724;  Waggoner  v.  Gray,  2 
H.  &M.  603;  Cutler  v.  Hinton,  6  Rand.  500;  Ware  v. 
Stephenson,  10  Leigh  155;  Noyes  v.  Humphreys,  ll' 
Gratt  636:  William  &  Mary  College  v.  Powell,  12 
Gratt  887.    See  W*.  Va.  Code,  1800,  ch.  08,  I  1. 


Parol  Contract- Debt  of  Another.— Where  the  prom- 
ise to  pay  the  debt  of  another  arises  out  of  some 
new  and  original  consideration,  ills  not  within  the 
statute  of  frauds,  and  is  bindinflr,  though  not  in 
writing.  Wright  v.  Smith,  81  Va.  777:  Hopkins  t. 
Richardson,  0  Gratt  404. 

Same— Wife  Surety  for  Husband.— A  married  womas 
as  surety  foi:  her  husband  or  any  one  else  can  bind 
her  separate  estate  by'  a  writing  without  any  con- 
sideration moving  to  her  or  her  estate,  the  benefit 
to  the  principal  being  sufficient.  WlUiamson  t. 
Cline.  40W.  Va.  105.  20  S.  E.  Repw  021:  Radford  t. 
Carwile,  13  W.  Va.  572;  Da^res  v.  Lee,  20  W.  Va  SB4; 
Hughes  &  Co.  V.  Hamilton,  10  W.  Va.  86&  See  mk. 
"Valuable  Consideration.   A.  Subject  in  General'* 

New  Note— Extension  of  Time— Surety.— Forbear- 
ance to  sue  being  valuable  consideration,  if  a  cred- 
itor takes  from  his  debtor  and  a  surety  a  note 
giving  further  time  for  payment  that  is  sufficient 
consideration  to  bind  the  surety.  Williamson  t. 
Cline,  40  W.  Va.  104,  20  S.  E.  Rep.  017;  Bank  v.  Good. 
21  W.  Va.  465;  Hopkins  v.  Detwiler,  25  W.  Va.  ?Si 

Forbearance  to  Sue— Promise  of  Seoood  Mortgsiw. 
—The  for]t>earance  of  afirstmort^a^ee  to  foredoie 
his  mortgage  is  a  valuable  consideration  sofflclent 
to  support  a  promise  of  a  second  mortcrairee  to  par  a 
certain  sum  upon  the  first  mortg^affe  within  a  ginn 
time.    Colgin  v.  Henley,  6  Leigh  86. 

Vlll.  ILLEOAUTV  OP  CONSIDERATION. 

Restraint  of  Marriage.— A  bequest  given  on  condi- 
tion, in  restraint  of  marriage  is  upon  an  lllecal 
consideration  and  not  binding.  Selden  v.  Keen.  27 
Gratt  576. 

Illegal  Promise  of  Marrlaire.— a  promise  of  mar- 
riage made  in  consideration  of  sexual  intercoorse 
is  illegal  and  void.  Burke  v.  Shaver,  OS  Va.  SI&,  S 
S.  E.  Rep.  740. 

Contract  for  Conveyance  of  Land  Not  Vet  la  Pmi» 
slon.— It  seems  that  a  contract  under  seal,  betweea 
two  brothers  by  which  one  of  them,  for  a  fair  and 
valuable  consideration,  airrees  that  when  he  shall 
obtain  possession  of  a  certain  tract  of  land  expected 
to  be  devised  to  him  by  their  father,  he  will  conver 
it  to  the  other,  is  not  contra  ftonot  «nor«»  and  maysnp- 
port  an  action  of  covenant  at  law.  or  be  enforced 
specifically  in  a  court  of  equity.  Lewis  v.  Madboos. 
1  Munf.  808.  See  M'Cann  v.  Janes,  1  Rob.  2S6:  Clazke 
V.  I(eins,  12  Gratt.  08. 

Good  and  Bad  Consideration— BffectWben  SoiiaiaM* 
—Where  the  transaction  is  of  such  a  nature  tbat 
the  good  consideration  can  be  separated  from  xht 
bad,  the  court  will  separate  them  and  consider  tlie 
deed  valid  so  far  as  it  is  entirely  distinct  from  and 
unaffected  by  the  Illegal  consideration.  Kemper  ▼. 
Kemper,  3  Rand.  8  ;  Skipwith  v.  Strother.  S  Band. 
814:  Skipwith  v.  Cunningham.  8  Leifh  S04.  Seetbe 
Ohio  case  of  King  v.  King,  stated  in  6  Va.  Law  Beg. 
705;  Gordon  v.  Cannon,  18  Gratt  424 :  Garland  v. 
Rives,  4  Rand.  300;  Dade  v.  Madison.  5  Leiffh  401.  See 
monographic  note  on  "Gaming"  appended  toNealT. 
Com.,  22  Gratt  017. 

IX.  FAILURE  OF  CONSIDERATION. 

Sale  of  doods.— In  the  sale  of  an  article*  in  the  ab- 
sence of  fraud  or  express  or  Implied  warranty,  tbe 
common-law  maxim  of  caveat  emptor  applies  and  tlie 
purchaser  cannot  defeat  his  promise  to  pay  the  price 
for  the  thing  bought  because  it  turns  out  to  be 
worthless.  Mason  v.  Chappell,  15  Gratt  572;  Wilson 
V.  Shackle  ford,  4  Rand.  & 

Faiiureoff— What  Constitutes. —When  the  considera- 
tion of  a  note  is  the  payee*s  engagement  to  perfora 
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some  service  or  do  some  act,  his  nonperformance 
of  sacb  service  or  act  constitutes  a  failure  of  con- 
sideration. Riffe  v.  Gerow.  30  W.  Va.  468, 2  S.  E.  Rep. 
IM. 

Same— GMMtltlooal  Qraiit.— An  agreement  to  ffrant 
a  rifirbt  of  way  for  a  railroad  was  shown  by  parol 
evidence  to  have  been  delivered  to  the  president  of 
the  road,  on  condition  that  it  should  not  take  effect 
unless  it  was  necessary  to  the  building  of  the  road, 
or  unless  the  board  of  directors  should  make  com- 
pensation therefor.  After  the  road  was  completed, 
thoufirh  no  necessity  had  occurred  for  usincr  the 
rirht  of  way.  and  thouffh  no  compensation  had  been 
made  therefor,  the  president  turned  the  asrreement 
over  to  the  risrht-of-way  affent,  who  was  aware  of 
said  conditions.  Ileld^  the  agreement  was  void,  and 
plaintiff  entitled  to  an  issue  of  qiuantwn  danmincatut 
to  ascertain  the  damages  to  his  land.  Humphreys  v. 
R.  &  M.  R.  R.  Co..  88  Va.  481, 13  S.  £.  Rep.  966 :  Harris 
V.  Harris,  23  GratL  778 ;  Hicks  v.  Goode,  13  lieiflrh 
400.    See  Isbell  v.  NorveU.  4  Gratt.  176. 

Asslsnmciit  of  Forfeited  Lease— Waiver.— In  an  acr 
tion  on  a  note  ffiven  for  an  amount  due  on  an  assism- 
ment  of  a  mining-  lease,  which  defendants  contend 
had  been  forfeited  before  the  attempted  assign- 
ment, where  it  appears  that  the  lessors  apparently 
acquiesced  in  the  assiirnment.  and  waived  a  forfei- 
ture by  plaintiff  for  nonpayment  of  rents  and  royal- 
ties, and  did  not  declare  the  lease  forfeited  until 
lonir  after  defendants  had  been  in  possession  and 
had  violated  the  terms  of  the  lease,  a  Judgment  for 
plaintiff  will  be  affirmed.  Deaton  v.  Taylor,  00  Va. 
219,  17  S.  £.  Rep.  044. 

Acceptance  of  an  Order.— A  general  acceptance  of 
an  order  binds  the  acceptor  to  the  payee,  by  whom 
the  same  was  taken  bona  Jtde,  for  valuable  consider- 
ation paid  by  him,  notwithstanding  the  consider- 
ation, which  induced  the  acceptance,  afterwards 
fails  without  any  fault  on  the  part  of  the  payee. 
Corbin  v.  Southgate,  8  H.  &  M.  810  ;  Findlay  v.  Hick- 
man. 10  Leigh  354. 

Failure  of  Confederate  Carrency.— A  contract  made 
in«  August  1863,  for  the  sale  of  land  to  be  paid 
for  in  confederate  currency,  is  a  valid  contract 
Hale  V.  Wilkinson.  21  Gratt  75:  Ambrouse  v.  Keller, 
7Z  Oratt.  760:  Dixon  v.  McCue.  21  Gratt  378 ;  Jarrett 
V.  Nickell,  0  W.  Va.  853 :  Bierne  v.  Brown,  10  W.  Va. 
740;  Harrison  v.  Farmers*  Bank,  6  W.  Va.  1 ;  Fleming 
V.  Ervln's  Committee,  6  W.  Va-  215. 

It  is  said,  in  Mead  v.  Jones,  24  Gratt  350,  the  court 
citing-  Aznbrouse  v.  Keller,  23  Gratt  760,  to  sustain  the 
statement:  "Whatever  doubts  and  perplexities  as  to 
the  character  of  (Confederate  States  treasury  notes 
and  the  validity  of  the  proper  payments  therein, 
may  have  attended  the  administration  of  Justice  at 
an  early  period  after  the  close  of  the  late  war  with 
the  United  States,  there  cannot,  at  this  day,  be 
a  doubt  that  they  constituted  a  valid  consideration; 
and  that  transactions  therein  closed  in  good  faith 
during-  the  war  by  parties  understanding  them  and 
competent  to  contract  will  not  be  reopened  by  this 
court  because  they  were  based  on  Confederate 
States  treasury  notes.**  Staples  v.  Staples,  24  Gratt 
235;  Talley  v.  Robinson,  22  Gratt  888;  Myers  v.  Whit- 
field, 22  Gratt  780.  See  Davis  v.  Harman,  21  Gratt 
104;  Walker  v.  Page,  21  Gratt  636. 

Pallure— EqnltaMe  Defence— Optlon.—When  failure 
of  consideration  is  a  defence  relied  upon  against  a 
bond,  for  the  payment  of  money,  such  defence 
is  an  equitable  one,  and  the  party  entitled  to  make 
it  is  not  bound  to  make  it  in  a  court  of  law— it  is  at 
his  option,  whether  he  will  make  such  defence  in  a 


court  of  law  or  equity,  and  if  judgment  has  been 
obtained  on  the  bond  in  a  court  of  law,  it  is  not  nec- 
essary to  entitle  him  to  make  his  defence  in  equity 
against  the  Judgment  that  he  should  aver  in  his  bill 
any  excuse,  for  not  making  such  defence  in  the 
action  at  law.  Ludington  v.  Tiffany.  6  W.  Va.  11; 
Jarrett  v.  Goodnow,  80  W.  Va.  608.  20  S.  E.Rep.  575; 
Bias  V.  Vickers.  27  W.  Va.  466. 

3calliiff  of  Confederate  Carrency.— See  Moss  v.  Moor- 
man, 24  Oratt  07;  Moon  v.  Richardson,  24  Gratt  810: 
Smyth  V.  Sutton,  24  Gratt  101 :  Efflnger  v.  Kenney. 
24  Gratt  116;  Jarrett  v.  Nickell,  0  W.  Va.  363;  Gilke- 
son  V.  Smith,  15  W.  Va.  44;  Bailey  v.  Stroud,  96  W. 
Va.  614. 

Defence >- Failure-Collateral  Attacks.— Valid  Judg- 
ments of  a  court  of  record  cannot  be  attacked  col- 
laterally; and  defence  of  failure  of  consideration 
must  be  set  up  either  in  a  suit  wherein  judgment  is 
rendered,  or  by  a  chancery  suit  brought  by  defend- 
ant for  that  purpose.  Spotts  v.  Commonwealth,  86 
Va.  631,  8  S.  E.  Rep.  875. 

Same— Example— Set-Off —Damages.— A  and  B  exe- 
cute a  Joint  bond  to  C,  part  of  the  consideration  of 
which  is  the  price  of  a  parcel  of  corn  sold  by  C  to  A 
deliverable  at  a  day  subsequent  to  the  date  of  the 
bond:  the  corn  is  not  delivered  according  to  con- 
tract: in  debt  on  the  bond  by  C  against  A  and  B 
the  defendants  cannot  set  off  the  value  or  price  of 
the  com.  Where  one  purchases  goods  deliverable 
at  a  future  day,  and  presently  binds  himself  by  deed 
to  pay  the  purchase  money,  or  pays  it  in  cash,  the 
purchaser,  in  case  the  goods  be  not  delivered,  can- 
not disaffirm  the  contract  for  failure  of  consid- 
eration and  claim  the  stipulated  price  paid,  or 
contracted  to  be  paid,  but  can  only  recover  dam- 
ages against  the  vendor  for  breach  of  his  contract. 
Christian  v.  Miller,  3  Leigh  84. 

5ame— Failure  of— No  Defence  to  Action  on  Bond.— A 
father,  for  a  consideration  payable  in  future, 
granted  to  a  son  ail  his  estate,  including  bonds  of 
another  son,  which  were  afterwards  collected  in 
good  money  by  grantee's  attorneys,  who,  after 
retaining  the  same  for  several  years,  paid  it  over  In 
confederate  money.  The  loss  was  held  to  be  no 
defence  to  an  action  by  grantor's  heirs  against 
grantee  to  recover  the  consideration.  Kerlin  v. 
Kerlln,  86  Va.  475,  7  S.  E.  Rep.  840. 

Negrotiable  Notes— Based  on  Slave  5ervlccs.— During 
the  year  of  1861  slavery  was  recognized  as  existing 
both  by  the  United  States  and  Missouri,  and  slaves 
owed  no  allegiance  to  either;  and  there  could  be  no 
demand  for  their  services  by  the  United  States  or 
the  state,  which  could  occasion  a  failure  in  part  of 
the  consideration  of  the  notes  given  for  their  price. 
Booker  v.  Kirkpatrick,  26  Gratt  145. 

Bond  for  Price  of  Slaves  Valid— Enforceable  after  the 
War.— A  bond  given  in  1868  for  the  price  of  slaves 
purchased  at  a  Judicial  sale,  is  valid  and  binding. 
The  slaves  were  not  freed  by  proclamation  of  the 
president,  and  tbere  was  no  failure  of  considera- 
tion. Such  bond  may  be  enforced  after  the  war, 
and  after  the  adoption  of  the  the  13th  amendment 
to  the  constitution.  Henderllte  v.  Thurman,  22 
Gratt  466:  Rives  v.  Parish,  24  Gratt  125.  See  Efflnger 
V.  Kenney,  24  Gratt  116.  See  further.  Moss  v. 
Moorman,  24  Gratt  07,  on  the  subject  of  payments 
of  debts  in  confederate  currency,  and  cases  cited. 

Purchaser  for  YalMe— EmancifNited  Slaves— Recov- 
ery.—The  purchasers  of  the  emancipated  slaves 
under  executions,  being  bona  Jide  purchasers,  are 
entitled  to  recover  back  from  the  estate  of  the  tes- 
tatrix the   amount  paid   by    them,  with  interest 
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and  the  expense  of  keeping  the  charsreable  ne- 
groes; tbey  acconntlng  for  the  profits  of  the 
negroes  purchased  by  them.  Jincey  v.  Winfleld,  9 
Gratt  706. 

Sale  of  Free  Neipro— Relief  In  Equity  Refused.— A 
negro  man  being  conveyed  by  deed  of  trust  to 
secare  debts  amounting  to  more  than  his  value, 
his  g-rantor  sells  him,  and  the  purchaser  pays  to  one 
of  the  cestuig  Que  trust  part  of  the  purchase  money, 
and  executes  to  the  other  his  obligation  for  the 
residue,  payable  some  months  afterwards.  The 
g-rantor  makes  to  the  purchaser  a  bill  of  sale  of 
the  negro  as  a  slave,  and  therein  warrants  and  de- 
fends the  title  to  him  against  the  claims  of  all  per- 
sons whatsoever.  The  cestuU  (rue  trust  do  not  join  in 
the  bill  of  sale  of  warranty,  but,  by  the  arrange- 
ment, their  liens  on  the  negro  are  relinquished  to 
the  purchaser,  and  the  payment  made  by  him  to 
one  of  the  eettuis  que  trusty  and  the  obligation  exe- 
cuted by  him  to  the  other,  discharge  the  grantor's 
debt  to  themjTTo  tarUo.  It  turns  out  that  the  nepro 
so  purchased  is  a  free  man:  and  judgment  being 
obtained  at  law  against  the  purchaser  upon  his 
oblisration,  an  injunction  is  awarded  him.  Held, 
the  purchaser  can  have  no  relief  against  the 
cestvis  Que  trust,  and  the  injunction  is  therefore  dis- 
solved, and  the  bill  dismissed.  Findlay  v.  Hickman, 
10  Leigh  864. 

Pailnre  of  Condition— Recovery.— Where  vendor 
sells  land  of  his  wife  without  conveyance,  and  part 
of  price  is  paid,  with  understanding  expressed  in 
receipt  for  sum  so  paid,  that  if  a  third  person's  heirs 
(who  were  likewise  the  heirs  of  wife),  jrota  redivl- 
sion  of  their  ancestor's  lands  (whereof  the  land 
sold  is  part),  vendor  is  to  pay  vendee  his  money 
back:  and  wife  dies  intestate  without  having  had 
issue,  and  the  heirs  g'et  the  land  from  vendee  by 
legal  proceedings,  the  latter  is  entitled  to  have  his 
money,  so  paid  upon  a  consideration  that  failed, 
refunded  by  vendor.    Feriruson  v.  Teel,  82  Va.  6ea 

Contract  lor  Work— Payable  In  Notes— Conditions- 
Failure  of— Recovery.- M  employs  S  to  build  a  house, 
and  he  is  to  pay  for  it  in  ten  notes  of  16,000  each, 
payable  at  different  periods,  to  be  delivered  by  M  to 
S  when  R  shall  say  he  is  entitled  to  them.  One  note 
to  be  first  delivered,  then  two  at  the  same  time, 
when  the  work  has  advanced  to  a  certain,  stafire,  etc. 
If  S  should  fail  to  carry  on  the  work  to  completion, 
any  notes  not  delivered  should  be  forfeited  to  M. 
The  first  note  is  properly  issued.  Before  S  is  en- 
titled to  receive  the  next  two,  M.  at  the  request  of 
S,  delivered  him  one  of  them:  S  having  done  more 
work  than  the  amount  of  that  note;  and  S  soon 
after  receiving  the  last  note,  abandons  the  work. 
Held,  thouffh  the  note  was  g-iven  by  M  to  S  for  his 
accommodation,  before  he  was  bound  to  deliver  it. 
yet  it  is  not  an  accommodation  note  in  the  leg-al 
sense,  but  is  upon  a  valuable  consideration:  and  M 
has  no  equity  on  this  ground,  either  asrainst  S  or 
the  holder  of  the  note  for  value,  to  have  the  note 
delivered  up  to  him.    Ould  v.  Myers,  S3  Gratt.  888. 

Rescission  —  Nature  off  Transaction  —  Averments — 
Total  Failure. -To  entitle  a  party  to  recover  back 
money  which  he  has  paid  upon  a  contract  which 
has  been  wholly  rescinded,  or  the  consideration  of 
which  has  wholly  failed,  he  must  not  have  been 
g-uilty  of  any  fraud  or  illegal  conductin  the  trans- 
action. In  such  case,  the  usual  and  better  mode  of 
counting  is  the  common  count  for  money  had  and 
received.  But  if  the  plaintiff  declares  specially,  it 
must  appear  with  sufficient  certainty  from  the 
facts  so  set  out,  or  from  apt  averments,  made  in 


the  count,  that  the  consideration  has  wholly  failed, 
and  that  such  failure  did  not  proceed  from  anr 
fraud  or  illeg-al  conduct  on  the  part  of  the  plai&iiiL 
Johnson  v.  Jennings,  10  Gratt  1,  60  Am.  Dec  89. 

Latent  Equity- Mortgage— Relief  Oranted.— Tbe 
grantee  in  a  deed  for  land,  which  is  absolute  on  Its 
face,  but  in  truth  a  mortgage,  having  conveyed  tbe 
land  to  a  purchaser  from  him  for  valuable  consid- 
eration, without  notice  of  any  equity;  and  the  pnr- 
chaser,  upon  obtaining  knowledge  of  it,  having  filed 
a  bill  against  his  vendor  for  a  rescission  of  the  coa- 
tract  in  which  suit  the  mortgagor  is  a  party,  and 
unites  in  the  prayer  for  rescission,  hsld,  such  re- 
scission will  be  decreed,  unless  there  be  some  otber 
party  who  has  a  right  to  object  Breckenridge  r. 
Auld,  1  Bob.  148. 

"Failure  In  Consideration"— Heonlng  of.— It  is  said, 
in  Harris  v.  Harris,  23  Gratt.  751,  that  it  has  been 
repeatedly  held  by  the  Virginia  court  that  the 
words  "failure  in  consideration"  as  used  in  tbe 
statute,  refer  to  contracts  originally  founded  on 
valuable  consideration  and  not  to  contracts  without 
consideration.  Va.  Ck>de  1887,  S  S890;  Cunningham 
V.  Smith,  lOGratt  256;  Watkins  v.  Hopkins,  IS  Oraa 
748. 

X.  WANT  OP  CONSIDERATION. 

Promise  to  Pay  Another's  JDebt— Nodam  Poetaa.- 

A  promise  in  writing  by  a  son  to  pay  a  debt  of  his 
father,  founded  on  no  consideration.  Is  a  mere 
nudum  pactum  and  will  not  be  enforced,  even  in 
equity.  Chandler  v.  Hill,  2  Hen.  A  M.  124;  Parker  r. 
Carter,  4  Munf.  278. 

Promise  to  Do  What  One  Is  Legally  Bound  to  Ds.- 

A  promise  to  pay  a  debt  for  which  the  promisor  Is 
already  bound,  is  mere  nudum  peuUum,  and.  addi 
nought  to  the  original  obligation.  Keffer  v.  Qnj- 
son,  76  Va.  517. 

Promise  to  Do  What  One  Is  Legally  Boond  to  Do^- 
Nndum  Pactum— Specific  Performance.— In  Keffer  t. 
Grayson.  76  Va.  517,  the  court  said,  **a  debt  barred 
by  limitation  ♦  *  *  ♦  may  be  revived  by  a  new 
promise,  and  the  new  promise  may  constitute  a 
valid  consideration;  but  a  promise  to  pay  a  de\>t 
for  which  the  promisor  is  already  legally  bound,  is 
a  mere  nudum  pactum^  and  adds  nothing  to  the  force 
of  the  previous  obligation.  *  *  ♦•  It  Is,  there- 
fore, clear  that  a  promise  to  pay  a  subsisting  in- 
debtedness, or  even  Us  actual  payments  is  not  a 
consideration  upon  which  a  court  of  equity  can 
decree  the  specific  execution  of  an  agreement  for 
the  conveyance  of  real  estate.  It  Is  impossible  to 
say  there  is  a  valuable  consideration  where  the 
debtor  does  no  more  than  the  law  compels  him  to 
do.  and  the  creditor  receives  no  more  than  be  is 
entitled  to  receive."    Smith  v.  Phillips,  77  Va.  »1. 

Assignment— Subsequent    Promise— No    Valae.--A 

promise  by  the  maker  of  a  common-law  instrument 
made  to  the  assignee  after  the  assignment  is  a  mtdim 
pactum  and  not  binding.  Hopkins  v.  Richardson.  • 
Gratt  485. 

Agreement  to  Accept  Part  of  Debt  In  Pull  Payment- 
An  agreement  to  accept  a  part  of  a  debt  for  the 
whole  is  nudum  pactum  and  not  enforceable  in  equity. 
Smith  V.  Phillips,  77  Va.  548.  But  see  Maslin  v.  Hiett 
87  W.  Va.  15,  16  S.  £.  Rep.  487,  Where  such  agreement 
was  between  the  creditor  and  a  third  person  and 
was  held  binding.  See  "Valuable  Consideration." 
arUe. 

Trustee  and  Cestui  Que  Trust.— Trustees  charged 
with  the  support  of  the  testator's  imbecile  son  in* 
vested  his  property  in  confederate  bonds,  which  be- 
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ca.ine  worthless,  and  refused  to  furnish  any  farther 
support  for  the  son,  whereupon  the  son.  who  was 
then  of  ace,  agreed  to  abate  one-third  of  the  prin- 
cipal which  the  trustees  were  ordered  by  the  will  to 
pay  to  him  at  the  asre  of  twenty-five.  This  airree- 
ment  was  held  to  be  unenforceable,  for  want  of 
consideration.    Kniarht  v.  Watts.  28  W.  Va.  175. 

No  Privy  ExamlmtkHi  off  WHe— Void  Deed.— A  deed 
from  husband  and  wife  without  her  privy  examina- 
tion and  relinquishment,  is  utterly  void  as  to  her, 
and  furnishes  no  consideration  to  support  a  subse- 
quent conveyance.  Harvey  v.  Pecks,  l  Munf.  518. 
The  case  of  Lucketts  v.  Lucketts.  10  Leisrh  6A.  fur- 
nishes a  good  example  of  want  of  consideration, 
but  the  decision  was  based  on  other  grounds. 

Bond  or  Covenant— Married  Woman's  LiaMllty.  —The 
debts  of  a  married  woman,  for  which  her  separate 
e<itate  is  liable,  are  such  as  arise  out  of  any  trans- 
action, out  of  which  a  debt  would  have  arisen,  if 
she  had  been  a  feme  sole,  except  that  her  separate 
estate  is  not  bound  by  a  bond  or  covenant  based  on 
no  consideration,  such  bond  or  covenant  being*  void 
at  law,  and  she  is  not  estopped  in  a  court  of  equity 
from  showing  that  it  was  based  on  no  consideration. 
Camden  v.  Hlteshew,  28  W.  Va.  289;  Radford  v.  Car- 
wile.  13W.  Va.&72. 

Mistake  off  Lew  or  Pact— Recovery.— Money  paid 
under  mistake  or  ignorance  of  fact,  may  be  re- 
covered back:  otherwise,  if  paid  under  a  mistake  or 
iffnorance  of  law;  and  the  principle  applies  as  well  in 
the  case  of  money  paid  as  city  taxes  to  a  corporation, 
as  in  the  case  of  money  paid  as  a  debt  to  an  individ- 
ual. Mayor  of  Richmond  v.  Judah,  5  Leig-h  806.  See 
also.  Burton  v.  Burton,  10  Leig'h  507;  Beard  v. 
Beard,  25  W.  Va.  486. 

Sasie— Over-Payment.— A  party  to  a  compromise 
entered  into,  in  ifirnorance  of  important  facts  con- 
nected therewith,  binds  himself  to  pay,  and  does 
pay,  more  than  he  was  originally  bound  to  pay.  He 
is  entitled  to  recover  back  the  amount  he  has  over- 
paid, with  interest  thereon  from  the  time  of  pay- 
men  t.    Ross  V.  McLaucblan,  7  Oratt  86. 

Defence— Want  off  Consideration— 5pecialty— Statute. 

— The  defence  of  "want  of  consideration"  cannot  be 
made  to  a  specialty  either  at  common  law  or  under 
the  statute,  Va.  Code  1849,  ch.  172,  S  5.  The  seal  Im- 
ports a  consideration,  and  a  party  cannot  a^old  It 
on  the  firround  of  a  want  of  consideration-  See  Va. 
Code.  1887,  i  S299:  Harris  v.  Harris.  23  Oratt  751; 
Shiflett  V.  Orange  Humane  Society,  7  Gratt.  297; 
Sterlingr  Organ  Co.  v.  House,  26  W.  Va.  64;  W.  Va. 
Ck>de,  cb.  126.  S5:  Fisher  v.  Burdett,  21  W.  Va.  626; 
Wyche  v.  Macklln,  2  Kand.  426;  Chew  v.  Moffett,  6 
Munf.  120:  Taylor  v.  King,  6  Munf.  858. 

XI.  BONA  PIDB  PURCHASER-RIOHT5  OP. 
Pnllinff  Debtor— Preference  of  Creditors— 5tatate.— 

The  statute  to  preveift  fraudulent  conveyances  ap- 
plies to  no  conveyance  made  bona  Jlde  for  valuable 
consideration,  and  does  not  prevent  a  debtor  in  fall- 
ing circumstances  from  preferring  one  class  of 
creditors  to  another.  Skipwith  v.  Cunningham,  8 
Leiffh  272:  Garland  v.  Rives,  4  Rand.  283;  Phlppen 
V.  Durham,  8  Oratt  457;  Paul  v.  Baugh,  85  Va.  058,  0 
S.  £.  Rep.  889.  But  if  such  conveyance  to  pay  one 
debt  is  proved  to  be  with  fraudulent  intent  to  delay, 
hinder  and  defraud  other  creditors  it  comes  within 
the  statute  and  is  void.    Garland  v.  Rives,  4  Rand. 


Praad— Pvrcbaser  for  Value- Notlce-Bffffect.— A  de- 
frauds B  of  certain  slaves,  and  afterwards  makes 
a  deed  conveying'  them  to  a  trustee  to  secure  a 


debt  The  trustee  sells  the  property,  and  C  be- 
comes the  purchaser  for  valuable  consideration, 
without  notice  of  the  fraud.  C  then  conveys  the 
property  to  D.  Held*  that  D  is  entitled  to  hold  the 
slaves  against  B,  whether  he  had  notice  of  the 
fraud  or  not  In  the  former  case,  he  holds  a  valid 
title  under  C;  In  the  latter,  he  is  himself  a  bona  Jlde 
purchaser  without  notice  of  the  fraud.  Montgrom- 
ery  v.  Rose,  1  Patt  &  H.  6.  Had  there  been  fraud  on 
the  part  of  the  srrantor,  such  fraud  could  not  affect 
the  rights  of  the  trustee  and  the  creditors  secured 
by  the  deed,  without  notice  of  the  fraud.  Rixey  v. 
Deitrick,  85  Va.  42,  6  S.  E.  Rep.  615.  See  also,  Paul  v. 
Baugh,  85  Va.  958,  9  S.  E.  Rep.  329. 

Transfer  by  insolvent  Merchant  —An  insolvent  mer- 
chant purchases  goods  not  intending  to  pay  for  them, 
and  after  firettinfir  possession  of  them  he  qonveys 
them  and  all  his  other  estate  in  trust  for  the  pay- 
ment of  his  debts.  The  trustee  having  no  notice  of 
the  fraud  is  a  purchaser  for  value  without  notice. 
Wlckham  v.  Martin,  18  Gratt  427;  Williams  v.  Given, 
6  Gratt  268.  Otherwise,  if  the  purchaser  has  notice 
of  the  fraud  at  the  time  of  his  purchase.  Tate  v. 
Llgffat,  2  LeifiTh  84. 

Who  Are  Purchasers  for  Valuable  Consideration.— 
The  trustee  and  beneficiaries  in  a  deed  to  secure 
bona  Jtde  debts,  without  notice,  are  purchasers  for 
valuable  consideration,  within  the  meaning"  of  the 
exception  in  the  statute,  Va.  Code  1849,  ch.  188.  S  3,  p. 
717,  and  will  be  preferred  to  an  execution  creditor 
of  the  grantor  in  the  deed,  as  to  chose  in  action 
thereby  conveyed.  Evans  v.  Greenhow,  15  Gratt 
153.  See  also,  Shurtz  v.  Johnson,  28  Gratt  657: 
Exchange  Bank  v.  Knox,  19  Gratt  747:  Wlckham 
V.  Martin,  13  Gratt  427  ;  Freeman  v.  Eacho,  79  Va. 
47;  WItz  V.  Gaburn,  88  Va.  280,  2  S.  E.  Rep.  88.  And 
see  further  Davis  v.  Beazley,  75  Va.  491,  citing- 
Wmiams  V.  Lord,  75  Va.  890,  where  the  same 
sutute  is  referred  to;  Va.  Code  1878.  ch.  114,  S  5. 
See  Va.  Code  1887.  S  8601:  Chapman  v.  Chapman,  91 
Va.  400,  21  S.  E.  Rep.  813;  Slpe  v.  Earman,  26  Gratt 
563;  Gordon  v.  Cannon.  18  Gratt  387. 

Holder  with  Lien— Purchaser  for  Value.— Where  the 

payee  of  a  note,  being  indebted  to  the  plaintiff, 
indorsed  and  delivered  It  to  him  in  part  payment  on 
such  indebtedness,  plaintiff  was  a  holder  for  value. 
So  in  a  like  case  where  the  payee  assigned  the 
note  as  collateral,  plaintiff  was  holder  for  value  for 
the  amount  due  him  under  Acts  1897-98,  pp.  896.  918.  % 
27.  declarlufiT  that  where  a  holder  has  a  lien  on  an 
instrument  he  Is  a  holder  for  value  to  the  extent  of 
his  lien.    Payne  v.  Zell.  98  Va.  294, 36  S.  £.  Rep.  879. 

Implied  Lien- Rlirhts  of  Bona  Pkle  Assignee.- The 
owner  of  land  who  sells  and  conveys  without  reserv- 
iufiralienon  the  face  of  the  deed,  cannot  set  up  his 
secret  implied  lien  ag-alnst  a  subsequent  bona  Jlde 
assignee  of  bonds,  who  paid  valuable  consideration 
for  the  same.  Gordon  v.  Rixey.  76  Va.  704;  Moore  v. 
Holcombe.  8  Leiffh  597. 

Creditors  In  Deed  of  Trust.— In  the  case  of  Wlckham 
V.  Martin,  18  Gratt  427,  Jitdgb  DANiiBLsald  (the  other 
judges  concurriufir) :  "I  think  it  has  been  the  con- 
stant course  of  the  courts  in  this  state  to  regard  the 
creditors  In  a  deed  of  trust  made  by  their  debtor 
bona  Jlde  for  their  indemnity,  in  the  light  of  pur- 
chasers for  valae."  Garland  v.  Rives,  4  Rand.  282. 
See,  supporting  this  statement  of  the  law:  Skipwith 
V.  Cunningham.  8  Leigh  271 :  M'Cullough  v.  Sommer- 
ville,  8  Leigh  416;  Lewis  v.  Caperton,  8  Gratt.  148: 
Phippen  v.  Durham,  8  Gratt.  457;  Dance  v.  Seaman, 
11  Gratt  778; 


557 


10  QRATT. 


Virginia  Rbforts,  Annotatsd. 


Who  Ar«  Purchasers  for  Valno— AppHcation  of  Stat- 
■to.— A  widow  haTlnff  received  her  distributable 
share  of  the  personal  estate  of  her  husband,  Is  not 
a  purchaser  for  value,  so  as  to  be  entitled  to  set  up 
the  defence  of  purchaser  for  value  without  notice. 
Snoddy  v.  Haskins,  12  Gratt  868.  The  act.  Code  1840, 
ch.  149.  %  13,  p.  508,  limitinfiT  the  period  in  which  suits 
may  be  brought  to  set  aside  conveyances  or  trans- 
fers of  property,  on  considerations  not  deemed 
valuable  in  law,  does  not  apply  to  cases  of  actual 
fraud.  Va.  Ck>de  1887,  S  2089:  WilUams  v.  Blakey, 
76  Va.  264. 

Conveyuice  of  Land— Consideration  — Pre-cxistlnff 
Debt— Liens— Attachments— Failure  to  Docket. —  The 
consideration  for  the  sale  and  conveyance  of  land 
is  a  debt  due  at  the  time  by  the  vendor  to  the  pur- 
chaser. The  purchaser  is  a  purchaser  for  valuable 
consideration  within  the  meaninir  of  the  recording- 
acts.  And  such  a  purchaser  having  purchased  and 
received  a  conveyance  of  the  land  without  notice  of 
an  attachment  which  had  been  previously  levied 
upon  it,  but  which  had  not  been  docketed,  is  entitled 
to  hold  the  land  free  from  the  lien  of  the  attach- 
mei^t  Cammack  v.  Soran,  80  Oratt.  202.  See  Abney 
V.  Lumber,  etc.,  Co.,  45  W.  Va.  446,  88  S.  £.  Rep.  266. 

In  Chapman  v.  Chapman,  91  Va.-  400.  21  S.  £.  Rep. 
813,  the  court,  on  this  subject,  sustains  the  ruling  in 
Cammack  V.  Soran,  tupra,  80  Qratt.  202,  and  cites 
Evans  V.  Greenhow,  15  Gratt  158;  Wickham  v.  Mar- 
tin, 18  Gratt  427:  Exchansre  Bank  v.  Knox,  10  Gratt 
789:  Shurtz  v.  Johnson,  28  Gratt  667,  667;  Wil- 
liams V.  Lord,  76  V  a.  404;  Witz  v.  Osburn,  83  Va. 
280,  2  S.  E.  Rep.  88.  For  general  discussion  of  the 
subject  see  14  Am.  A  Eng.  Eifc  Law  (2d  Ed.)  226,  and 
2  Min.  Inst  (4th  Ed.)  696. 

Liens— Judgment  Creditors— Purchasers  for  Value- 
Priorities.— In  1867,  on  bond  of  M  and  B  to  P,  assigned 
by  P  to  R,  the  latter  obtained  Judg-ment  which 
was  docketed  in  1869.  In  1866  M  granted  his  land  to 
B,  reserving-  lien  for  purchase  money,  and  in  1870 
assig'ned  the  purchase  money  bonds  to  G  for  value 
without  notice  of  the  Judgment  In  contest  for  pri- 
ority between  R,  as  J  udfirment  creditor,  and  G,  as 
assig-nee  of  the  vendor's  lien  and  of  the  bonds 
thereby  secured,  held,  the  lien  of  the  Judfirment 
has  priority.  "The  reservation  of  the  vendor's 
lien  in  the  deed  of  conveyance,"  says  Mb.  Justice 
Bradley,  in  Kincr  v.  Young-  Men's  Association,  1 
Wood's  R.  886,  "is  equal  to  a  mortiraffe  taken  for  the 
purchase  money  contemporaneously  with  the  deed, 
and  nothing  more.  The  legal  title  passes  to  the  pur- 
chaser, subject  to  the  lien,  and  the  land  is  liable  to 
attachment  and  execution  as  his  property,  as  an 
equity  of  redemption."  Gordon  v.  Rlxey,  76  Va.  700. 
See  Skipwith  v.  Cunningham,  8  Leiffh  271 ;  Shurtz  v. 
Johnson,  28  Gratt  667. 

Rlffhts  of  Judgment  Creditors— Record— Statutes.— 
Sections  4  and  5  of  the  W.  Va.  (>>de  1868,  ch.  74, 
were  construed  in  Anderson  v.  Nag-le,  12  W.  Va.  98, 
the  first  of  which  sections  is  as  follows:  "Any  con- 
tract in  writing  made,  in  respect  to  real  estate  or 
g-oods  and  chattels,  in  consideration  of  marriage,  or 
made  for  the  conveyance  or  sale  of  real  estate,  or  a 
term  therein  for  more  than  five  years,  shall,  from 
the  time  it  is  duly  admitted  to  record,  be  as  against 
creditors  and  purchasers  as  valid  as  if  the  contract 
was  a  deed  conveying  the  estate  or  interest,  em- 
braced in  the  contract"  W.  Va.  (^de  1899.  p.  697,  ch. 
74,  sec.  4  and  6,  construing  sec.  5,  ch.  74.  See 
Ranch  V.  Oil  Co.,  8  W.  Va.  86:  Renick  v.  Ludlng- 
ton,  20  W.  Va.  667.  A  deed  of  trust  creditor  is  held 
to  be  entitled  as  a  purchaser  for  value  within  the 


meaning  and  purview  of  the  above  section  and  so 
of  a  mortgagee.  But  a  deed  of  trust  unrecorded  is 
void  against  subsequent  purchasers  without  notice. 
Weinberg  v.  Rempe,  15  W.  Va.  889. 

Latent  Equities— Parties  Affected  by.— The  pur- 
chaser for  value  without  notice  is  not  affected  by 
latent  equities*  and  it  is  immaterial  of  what  the 
equity  consists,  whether  it  be  a  lien,  trust  or  any 
other  claim.  Snyder  v.  Grandstaff.  96  Va.  471  31 S. 
E.  Rep.  647. 

Pcwitton  of  Assignee— Statute— Purchaser  DeHael- 
Assignee  of  a  purchase  money  bond,  secured  by 
vendor's  lien.  Is  assignee  of  a  chose  in  action  ooiy 
and  not  such  purchaser  of  the  land  for  value  as  will 
l>e  protected  by  Code  1878.  ch.  182.  S  8,  he  Is  entlUcd  to 
the  rights  of  his  assignor  and  no  more.  Pnrchasen 
are  understood  to  be  all  persons  who,  by  contract 
have  acquired  a  direct  interest  in  the  sabject 
whether  by  way  of  lien,  or  by  mortgage  or  by  deed 
of  trust,  or  by  absolute  conveyance.  In  contra- 
distinction  to  creditors  whose  liens  arise  by  act  of 
law.  2  Min.  Inst  (2d  Ed.)  876:  Gtordon  v.  Blxey,  n 
Va.  698. 

Assignment— Assignee's  Position.— The  assignee  of 
a  bond,  though  for  valuable  consideration  and  with- 
out notice,  takes  the  same,  subject  to  all  the  equities 
of  the  obligor  against  the  obligee.  Norton  v.  Rose, 
2  Wash.  283:  Feazle  v.  Dillard,  6  Leigh  81:  GoodaU 
V.  Stuart  2H.  &  M.  106:  Mayo  v.  Giles,  IMunf.SD: 
Stockton  V.  Cook.  8  Munf.  68;  Etheridge  v.  Parker. 
76  Va.  247:  Gordon  v.  Rixey,  76  Va.  704:  Stebbins  ?. 
Bruce,  80  Va.  889:  Stoner  v.  Harris,  81  Va.461.  For 
full  treatment  of  this  subject  see  monographic 
nots  on  "Assignments"  appended  to  Ragsdale  t. 
Hagy,  9  Gratt  409. 

The  lien  of  a  Judgment  is  a  legal  lien  and  the 
question  of  notice  has  no  influence  upon  it:  the  par- 
chaser  takes  legal  title,  subject  to  the  legal  Ueo. 
whether  a  purchaser  with  or  without  notice.  Leake 
V.  Ferguson,  2  Gratt  420.  See  also,  Taylor  v.  Spindle. 
2  Gratt  44;  Rodgers  v.  McCluer.  4  Gratt  81.  See 
Borst  V.  Nalle,  28  Gratt  430:  Price  v.  Thrash,  » 
Gratt  616.  It  is  said  further  in  Gordon  v.  Rixey,  76 
Va.  696:  It  has  been  repeatedly  held  hy  this  court 
that  creditors  secured  by  deeds  of  trustare  regarded 
in  the  light  of  purchasers  for  value,  and  it  is  well 
settled  that  a  mortgagee  is  also  a  purchaser  to  the 
extent  of  his  interest  citing  Wickham  v.  MartiiL 
18  Gratt  486;  Tate  v.  Liggat  2  Leigh  84.  In  Bird  t. 
Wilkinson,  4  Leigh  266,  the  mortgage  was  not 
recorded  and  the  bona  fide  purchaser  got  a  good  title 
to  the  property. 

Trustee— Cestui  Que  Trust— Purchaser.— A  pur- 
chaser or  grantee,  who  has  notice  of  the  trust  at  the 
time  of  his  purchase,  becomes  himself  a  trustee, 
notwithstanding  the  consideration  he  has  paid.  The 
vested  interest  of  a  cettvi  que  trust  cannot  be  impaired 
or  destroyed  by  the  voluntary  act  of  trustees. 
Hobson  V.  Whitlow,  80  Va.  788;  WiUard  v.  Worsham. 
76  Va.  892. 

Fraud— Innocent  Purchaser— Riglits  of.— Where  a 
vendee  obtains  possession  of  a  chattel  with  the 
intention  by  the  vendor  to  transfer  both  the  prop- 
erty and  possession,  although  the  vendee  has 
committed  a  false  and  fraudulent  misrepresentation 
as  to  the  consideration,  the  propexty  vests  in  the 
vendee  until  the  vendor  has  done  some  act  to  dis- 
affirm the  transaction.  And  the  legal  consequence 
is,  that  if  before  the  disaffirmance  the  fraudulent 
vendee  has  transferred  either  the  whole  or  a  partial 
Interest  in  the  chattel  to  an  innocent  transferee,  the 
title  of  such  transferee  is  good  against  the  vendor. 
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Old  I>oixi.  Steamship  Co.  v.  Barcktaardt  81  Oratt. 
664:  |5  Am.  &  Ensr.  Enc.  Law  (8d  Ed.)  168:  Jones  t. 
Christian,  86  Va.  1017, 11  S.  £.  Rep.  864:  monocrraphic 
note  on  "Fraudulent  and  Voluntary  Conveyances" 
appended  to  Cochran  v.  Paris.  11  Gratt  848. 

5— e  Barden  «f  Proof.— The  ffrantee  In  a  deed  for 
land,  ^vrbich  is  absolute  on  its  face,  but  in  truth  a 
mortfface.  havln«r  sold  the  land,  and  taken  from  the 
pnrcbaser  a  bond  for  the  purchase  money,  and  a 
deed  of  trust  to  secure  the  same,  and  haTinsr  then 
transferred  the  bonds  to  one  who  claims  to  be  the 
assignee  thereof  for  valuable  consideration,  but 
appears  to  have  taken  the  asslffnment  under  cir- 
cumstances calculated  to  throw  strong  suspicion  on 
the  transaction,  held,  it  is  incumbenton  the  assignee 
to  prove  that  the  assiirnment  was  for  value.  Breck- 
enridce  v.  Auld,  1  Rob.  148.  The  burden  of  proviuflr 
notice  to  a  purchaser  for  value  is  on  him  who  alleges 
it,  and  it  will  not  be  Implied  from  confidential  rela- 
tions ezistinsr  between  the  grantor  and  grantee. 
Snyder  v.  Grandstaff,  96  Va.  478,  81  S.  E.  Rep.  647. 

Most  Be  Complete  Purchaser.— To  sustain  a  plea  of 
purchaser  without  notice,  the  party  must  be  a  com- 
plete purchaser  before  notice:  that  is,  must  have 
obtained  a  conveyance  and  paid  the  whole  purchase 
money.  Doswell  v.  Buchanan,  8  Leigh  866,  88  Am. 
Dec.  280. 

XII.  WHO  HAY  5UE. 

Breach  of  Covenant— Evidence  Extrinsic— Statute.— 

One  not  a  party  to  a  deed  inter  partes,  nor  a  privy  to 
such  party,  and  not  named  nor  definitely  pointed 
out  in  it  as  the  beneficiary,  cannot  sue  thereon, 
either  at  common  law  or  under  the  Virginia  statute. 
Code  1887.  f  2415,  entitled  "When  a  person  not  named 
a  party,  or  named  jointly  with  others  may  take  or 
sue  under  instrument."  where  it  is  said :  '*An  imme- 
diate estate  or  Interest  in  or  the  benefit  of  a  condi- 
tion respecting  any  estate  may  be  taken  by  a  person 
under  an  Instrument,  although  he  be  not  a  party 
thereto:  and  if  a  covenant  or  promise  be  made  for 
the  sole  benefit  of  a  person  with  whom  It  is  not 
made,  or  with  whom  it  is  made  Jointly  with  others. 
such  person  may  maintain  in  his  own  name  any 
action  thereon,  which  he  might  maintain  in  case  it 
had  been  made  with  him  only,  and  the  consideration 
had  moved  from  him  to  the  party  making  such 
covenant  or  promise."  Nor  Is  extrinsic  evidence 
admissible  to  show  that  the  covenant  sued  on  was 
made  solely  for  his  benefit.  Newberry  v.  Newberry, 
96  Va.  110,  27  S.  E.  Rep.  890.  See  Ross  v.  Milne,  12 
LeliTh  904.  37  Am.  Dec.  646;  Clemmitt  v.  Life  Ins. 
Co..  76  Va  856:  Norton  v.  Rose,  2  Wash.  288:  Jones 
V.  Thomas,  21  Gratt.  06:  Wlllard  v.  Worsham,  76  Va. 
392.  citing-  Stuart  V.  James  River  Co.,  24  Gratt  204: 
Johnson  v.  McClung,  86  W.  Va.  650,  construing  the 
West  Virginia  statute  on  this  subject 

ConiBon-Law  Doctrine.— The  common-law  doctrine 
holds  that  an  indenture  Is  only  available  to  the 
parties  to  it.  and  their  privies  and  third  persons  can 
maintain  no  action  of  covenant  thereon,  although 
made  for  their  benefit  Jones  v.  Thomas,  21  Gratt 
06L  See  Ross  v.  Milne,  12  Leigh  204:  Davis  v.  Com- 
monwealth, 18  Gratt  151:  Boyles  v.  Overby,  11  Gratt 
202:  Sangster  V.  Commonwealth,  17  Gratt  180:  Clark- 
son  V.  Doddridge,  14  Gratt  42:  Garland  v.  Richeson, 
4  Rand.  266;  Henderson  v.  Hepburn,  2  Call  241. 

Same— SnK  on  Bond— Statute.— T  executed  his  bond 
as  follows:  March  12th  1868.    I  hereby  bind  myself, 

my  beirs.  etc.,  to  pay the  amount  of  principal  and 

interest  due  from  J  on  the  tract  of  land  purchased 
by  him  of  W  and  wife.    Witness  my  hand  and  seal 


the  day  and  date  above;  and  he  delivered  It  to  J. 
Held,  J  might  maintain  an  action  of  covenant  on  the 
bond  against  T.  Jones  v.  Thomas.  21  Gratt.  06; 
Clemrmlttv.  N.  Y.  Life  Ins.  Co.,  76  Va.8e0;  Va.  Code 
1878,  ch.  12,  i  2;  Wlllard  v.  Worsham,  76  Va.  802. 

Assiirnment  of  Choses  In  Action— Who  Could  Be 
Sued.— Where  a  note,  not  negotiable,  is  endorsed  by 
several  persons  in  succession,  the  last  assignee'could 
only  sue  the  maker  and  his  Immediate  assignor, 
before  the  Act  of  Assembly  1807,  because  there 
was  no  privity  of  contract  or  consideration.  Caton 
V.  Lenox.  5  Rand.  81 :  Dunlop  v.  Harris,  5  Call  16.  See 
also,  Bronaugh  v.  Scott  5  Call  88. 

XIU.  PLBADINQS. 

A.  THE  DECLARATION. 

Requisites.- It  is  an  elementary  rule  in  pleading 
that  the  declaration  must  allege  all  the  circum- 
stances necessary  for  the  support  of  the  action,  and 
contain  a  full,  reg-ular,  and  methodical  statement  of 
the  injury  which  the  plaintiff  has  sustained,  with 
such  precision,  certainty,  and  clearness  that  the 
defendant  may  be  distinctly  informed  of  the  specific 
grounds  of  the  action,  and  thus  be  enabled  to  an- 
swer by  a  direct  and  unequivocal  plea  with  evidence 
to  support  it  White  v.  Romans.  20  W.  Va.  571,  8  S. 
E.  Rep.  14.  A  case  in  which  the  declaration  fails  to 
conform  in  Its  averments  to  the  essential  require- 
ments of  this  rule,  is  therefore  held  fatally  defect- 
ive and  Insufficient  on  general  demurrer. 

Action  of  Debt— Neoeaaity  to  Aver  and  Prove  Consider- 
atlon.— At  common  law,  in  an  action  to  recover 
money  due  by  promissory  note,  not  negotiable  (the 
action  being  founded  not  on  the  note,  but  on  the  con- 
tract of  which  the  note  is  evidence)  it  is  indispen- 
sable to  aver  and  prove  a  valuable  consideration,  as 
it  is  in  actions  on  all  unsealed  contracts.  In  Vir- 
ginia by  statute  (Va.  Code  1878,  ch.  141,  f  10:  Va. 
Code  1887,  S  2862),  in  case  of  notes  for  the  payment  of 
money,  a  valuable  consideration  is  i>Hma/a^  pre- 
sumed at  least  where  an  action  of  debt  is  brought 
on  the  writing  (Peasley  v.  Boatwright  2  Leigh  108). 
and  by  the  CJode  of  1887,  $  2852,  the  same  doctrine  is 
applicable  to  assumpsit  Crawford  v.  Daigh,  2  Va. 
Cas.  581 :  Jackson  v.  Jackson,  10  Leigh  458, 4'Min.  Inst 
(8d  Ed.)  81.  But  the  defendant  may  go  into  evi- 
dence touching  consideration.  Jackson  v.  Jackson* 
10  Leigh  458. 

Purchaser— Averments  — Proof.— Claimant  of  the 

rights  of  a  purchaser  must  aver  in  his  declaration 
and  prove  that  he  gave  a  valuable  consideration. 
Gordon  v.  Rixey,  76  Va.  604. 

Contracts— Defendant's  Promise— How  Charged.— 
Every  simple  promise  or  agreement  to  be  enforce- 
able, must  be  based  upon  valuable  consideration, 
and  when  declared  on,  the  promise  or  undertaking 
of  the  defendant  must  be  charged  positively  and 
not  by  way  of  recital.  The  absence  of  such  a  charge 
is  fatal  to  the  declaration,  and  is  not  cured  by  ver- 
dict If  the  consideration  for  the  defendant's  con- 
tract consist  of  an  agreement  on  the  part  of  the 
plaintiff.  It  must  appear  from  the  declaration  that 
such  agreement  was  binding  on  the  plaintiff  at  the 
time  the  defendant's  promise  was  made,  else  the  de- 
fendant's promise  is  without  consideration,  and  the 
declaration  consequently  bad.  Section  8246  of  the 
Code,  does  not  apply  to  this  case.  Southern  Ry.  v. 
Willcox,  06  Va.  222,  35  S.  E.  Rep.  865. 

Consideration— Essential  Portion  of  Contract— State- 
ment of— Proof.— The  consideration,    which    is  set. 
forth  In  a  declaration  to  support  the  defendant's 
promises  sued  upon,  is  not  to  be  regarded  as  a  mere 
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inducement  or  preamble  :  but  It  forms  an  essential 
portion  of  tbe  contract,  on  which  its  validity  de- 
pends. It  mast  therefore  be  truly  stated  and  is 
required  to  be  proven  at  the  trial  as  stated,  or  the 
plaintiff  must  fail  because  of  the  variance.  If  an 
entire  consideration  be  stated  in  the  declaration  as 
the  basis  of  the  defendant's  promise,  the  entire  con- 
sideration stated  and  not  merely  a  portion  of  it 
must  be  proven  at  the  trial,  or  the  plaintiff  must 
fail  because  of  the  variance.  Or  if  the  considera- 
tion named  in  the  declaration  consist  of  several 
different  things,  and  but  one  of  these  thluffs  is 
proven  to  be  the  consideration,  the  plaintiff,  must 
fall  at  the  trial  because  of  the  Variance.  But  if  in  a 
declaration  several  considerations  are  stated  as  the 
basis  of  the  defendant's  promise  sued  upon,  some  of 
which  are  void  or  frivolous,  this  is  no  ground  for 
demurrer,  and  he  may  recover,  though  he  fails  to 
prove  the  void  or  frivolous  considerations,  if  he 
proves  those  considerations  which  are  srood.  Davis- 
son  V.  Ford.  88  W.  Va.  887. 

RefoMil  to  Perform— Action  for  Damaffetf— Considoni- 
tlon  Stated.— In  actions  founded  upon  special  con- 
tracts to  recover  damages  for  the  failure  and  refusal 
to  perform  the  same,  g-enerally,  the  entire  consid- 
eration must  be  stated,  and  the  entire  act  to  be  done, 
in  virtue  of  such  consideration.  James  v.  Adams,  8 
W.  Va.  568. 

Requisites— Acceptance  of  on  Order.— It  is  decided  in 
Hollincrsworth  v.  Milton,  8  Leicrh  58,  that  if  the  ac- 
ceptance of  an  order  in  writing  is  an  oblig-ation  to 
pay  within  the  statute  (and  it  is  so  considered  by  the 
court)  there  is  no  necessity  for  settinsr  out  any  other 
consideration  except  the  fact  of  acceptance,  which 
very  stronsrly  imports  it 

Consideration  Must  Be  Stated  In  Aflrroement.— A  writ- 
ten affreement,  not  undersea!,  to  deliver  bonds  to  a 
certain  amount  must  be  held  a  nudum  pactum  if  no 
consideration  for  the  contract  be  stated  on  Its  face 
or  disclosed  by  testimony.  Sturm  v.  Parish,  l  W. 
Va.  125:  Beverleys  v.  Holmes.  4  Munf.  95. 

Assnmpstt.— It  was  held.  In  Jackson  v.  Jackson,  10 
LeiiTh  448,  by  an  equally  divided  court  that  assumpsit 
misrht  be  maintained  on  a  promissory  note  without 
averrinff  a  consideration  in  the  declaration,  citlng- 
Peasley  v.  Boatwrlffht,  2  Leig'h  196 ;  Crawford  v. 
Daiffh.  8  Va.  Cas.  581. 

Same— VliYlnla  Statute.— In  Averett  v.  Booker,  15 
Gratt  168,  in  an  action  of  assumpsit  on  a  draft,  not 
negotiable,  in  which  there  was  no  consideration 
stated,  nor  was  it  stated  to  be  made  for  value 
received,  nor  any  equivalent  terms  used  showinsr 
that  it  was  made  for  a  valuable  consideration,  it  was 
held,  the  paper  being-  the  only  evidence,  that  the 
action  was  not  maintainable,  the  Jury  not  being 
allowed  to  infer  from  the  paper  alone  that  there 
was  a  consideration.  The  above  seems  to  be  the 
established  law  in  such  cases  under  a  recent  Virfirinia 
statute  quoted  below.  Peasley  v.  Boatwri^ht,  2 
Leigh  195.  See  also,  Hall  v.  Smith,  8  Munf.  550;  Bev- 
erleys V.  Holmes,  4  Munf.  95:  Moseley  v.  Jones,  5 
Munf.  28;  Joliffe  v.  Higfirins,  6  Munf.  8;  2  Barton's 
Law  Prac.  S  814:  Graves'  Notes  on  Pleading  18. 
"An  action  of  debt  may  be  maintained  upon  any 
note  or  writing-  by  which  there  Is  a  promise,  un- 
dertakinsr.  or  obllfiratlon  to  pay  money,  If  the  same 
be  sifirned  by  the  party  who  is  to  be  charg-ed 
thereby,  or  his  asrent.  And  in  an  action  of  as- 
sumpsit on  any  such  note  or  writing',  the  rule  as 
to  averment  and  proof  of  consideration  shall  be 
the  same  as  in  any  action  of  debt  thereon."  Va. 
Code,  S  2862.    It  was  held,    in  Colgin  v.  Henley,  6 


Leig-h  108,  decided  in  1885.  that  under  tbe  statute  of 
frauds  in  Virginia  the  consideration  need  not  be  set 
forth  in  the  writing. 

B.  DEFENDANT'S  PLEA. 

Plea  of  Failure  of  Consideration— StatHte.-nnder 
the  provisions  of  sec.  5.  ch.  126  of  the  Code  of  thii 
state,  in  any  action  on  a  contract,  whether  the 
contract  be  by  deed  or  by  parol,  the  defendant  maj 
file  a  plea  alleffinflr  any  such  failure  in  the  coasider- 
ation  of  such  contract,  or  fraud  in  its  procuremeat, 
as  would  entitle  him  either  to  recover  damages  at 
law  from  the  plaintiff,  or  to  relief  in  equity,  in  whole 
or  in  part:  and  if  such  plea  is  sufBcIent  in  form  he 
is  entitled  to  prove  facts  showing'  such  failure  in 
the  consideration  in  whole  or  in  part.  Fisher  r. 
Burdett,  21  W.  Va.  026;  W.  Va.  Code  1899,  ch.  188.  $5. 
See  Sterling  v.  House,  85  W-  Va.  64,  where  the  defend- 
ant was  not  allowed  to  file  a  special  plea,  alleging 
failure  of  consideration,  because  the  contracts  sued 
upon  were  those  made  in  the  purchase  of  several 
organs,  which  had  not  been  paid  for.  while  the  only 
damag-e  the  defendant  had  suffered  was  on  acoonnt 
of  the  plaintiff  breaking  his  contract  to  oontlnoe 
furnishing  defendant  with  orcrans  for  sale. 

Sealed  instrument  imports  Cousiilci  alien  Diiiara 
of  Want  of,  or  Failure— Statute.— An  obliffatlon  under 
seal  imports  valuable  consideration,  requiring  no 
proof  thereof,  and  neither  at  common  law  nor 
under  W.  Va.  Code  1899.  ch.  186,  S  5,  can  want  of  con- 
sideration be  shown  in  defence  of  an  action  on  it. 
but  as  to  failure  of  consideration,  that  may,  nnder 
the  statute,  be  shown,  thoturh  not  at  conunon  law. 

There  is  a  difference  between  want  and  failure  of 
consideration  in  such  case.  Williamson  v.  dine. 
40  W.  Va.  194,  80  S.  E.  Rep.  917:  Taylor  v.  EUif.  < 
Munf.  858;  Wyche  v.  Macklin,  8  Rand.  426:  Harris  r. 
Harris,  28  Gratt.  787  ;  Fisher  v.  Bnrdett,  81  W.  Va. 
626.  See  also,  Crouch  v.  Davis,  28  Gratt.  75;  Cunning- 
ham V.  Smith,  10  Gratt.  255;  Watkins  v.  Hopkins,  U 
Gratt  748. 

Want  of  Consideration  Pleaded  to  Specialty,  ^Msr> 
ried  Woman.— It  was  also  held  in  Williamson  t.  CUne. 
40  W.  Va.  194,  20  6.  E.  Rep.  917:  that  f  15,  ch.  68.  Cede 
of  W.  Va.  1899,  did  not  change  the  law  in  regard  to 
the  married  woman's  rig'ht  to  bind  her  separate 
estate,  and  that  she  miffht  In  an  action  at  law  or  in 
equity  plead  want  of  consideration  agrainst  a  sealed 
obllfiratlon  ffiven  by  her  durinfir  coverture,  nnlike 
other  persons.  Hug-hes  A  Co.  v.  Hamilton.  19  W.  Va. 
866. 

Debt  on  Bond— Breach  of  Warranty— innccnnte  Phs 
—Statute  of  Jeofails.— In  debt  upon  a  bond  the  defend- 
ant files  a  special  plea  under  the  act  of  April  16. 191 
in  which  he  alleges  that  the  bond  was  executed  for 
part  of  the  purchase  money  of  a  tract  of  land  wbich 
the  obligee  in  the  bond  had  conveyed  to  the  defend- 
ant, with  a  covenant  to  warrant  the  title  thereof, 
free  from  the  claims  of  all  persons  whatsoever. 
That  a  valid  claim  had  been  set  up  to  the  land  bra 
purchaser  from  the  defendant's  vendor,  and  the 
defendant  had  been  compelled  to  give  up  the  land: 
and  had  purchased  it  asrain  from  said  claimant  at 
an  advanced  price.  The  plaintiff  took  issue  on  tbe 
plea,  aud  there  was  a  verdict  for  the  defendant 
Held,  that  if  the  plea  does  not  set  up  a  defence 
which  is  authorized  by  the  statute,  yet  it  asserts  a 
substantial  claim  ag'ainst  the  plaintiff:  and  after 
verdict  it  is  cured  by  the  statute  of  Jeofails.  Pence 
V.  Huston,  6  Gratt.  804  :  Va.  Code  1887.  S  3890:  Cbewr. 
Moffett,  6  Munf.  180;  Tomllnson  v.  Mason.  6  Rand. 
169;  Tabb  v.  Binford,  4  Leigh  188. 
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But  If  there  is  any  doubt  on  the  question  of  plain- 
tifTs  riifht  to  sue  at  law  in  this  case  there  can 
l>e  none  as  to  his  riffht  to  relief  in  equity.  Kosrer 
V.  Kane.  5  Lelsrh  006:  Stockton  y.  Ck>ok,  3  Munf. 
OB:  Ralston  v.  Miller,  8  Rand.  44;  Castleman  v. 
Veitch.  8  Rand.  608.  Beinsr  entitled  to  relief  in 
«qnlty.  he  is  entitled  to  set-off  under  the  act  of  1881. 

isiposltloii  oo  Obligor  of  Bond— Vacated  at  Law.— 
Before  the  adoption  of  said  act  of  1831  the  Virfirlnia 
court  held,  that  the  defendant  could  vacate  a  bond 
at  law  because  he  was  imposed  upon  in  a  settle- 
ment of  accounts,  which  preceded  its  execution,  or 
because  the  bond  was  founded  on  a  false  or  fraudu- 
lent statement  of  facts.  Taylor  v.  Kinff,  6  Munf. 
SSR.  Or  because  the  bond  had  been  obtained  by 
frandnlent  misrepresentations  made  by  the  plain- 
tiff. Wyche  V.  Macklin,  2  Rand.  426.  But  when  the 
action  was  on  a  contract  either  by  deed  or  by  parol 
the  defendant  could  not,  at  law,  show  that  the  con- 
sideration had  failed  in  parL  Tomlinson  v.  Mason, 
6  Rand.  160:  Webster  y.  Couch,  6  Rand.  510;  Christian 
V.  MiUer.  8  Leiffh  78. 

After  the  passage  of  said  act,  it  was  held,  that 
under  its  provisions,  a  tenant  may  set  off  against 
rents  tbe  damaffes  accrued  by  the  failure  of  his 
lessor  to  make  repairs.  Caldwell  v.  Penninffton,  8 
Gratt.  91.  Or  in  an  action  upon  a  bond  griven  for  the 
hire  of  two  slaves,  one  of  whom  was  never  deliv- 
ered, the  hirer  is  entitled  to  a  credit  for  the  amount 
of  tbe  bire  of  the  slave  not  delivered.  Isbell  v.  Nor- 
yell,  4  Gratt.  176.  Or  In  an  action  on  bond  given  for  a 
slave  the  defendant  may  plead  that  the  slave  was 
unHound  at  the  time  of  the  sale  which  fact  the 
plaintiff  knew  but  fraudulently  concealed.  Fleming 
V.  Toler.  7  Oratt.  810.  Or  in  debt  on  a  bond,  a  plea 
that  it  was  given  for  goods  which  were  unsound,  is 
good.  Cunningham  v.  Smith.  10  Gratt  S56:  Watklns 
V.  Hopkins,  13  Gratt.  748;  Fisher  v.  Burdett,  21  W. 
Va.  630. 

Action  on  Bond— Ploa  for  Set-Off— Improper  Remedy. 
—Where  property  is  sold  and  a  bond  is  taken  and 
suit  brought  on  the  bond,  and  the  defendant  pleads 
that  the  property  was  of  less  value  than  it  was  rep- 
resented to  be.  such  defence,  sounding  altogether 
In  damages,  is  bad;  and  the  proper  remedy  would 
be  an  action  of  deceit.  Tomlinson  v.  Mason,  6  Rand. 
169:  Cunningham  V.  Smith,  10  Gratt.  255.  See  Chris- 
tian V.  Miller.  3  Leigh  78;  Huff  v.  Broyles,  86  Gratt 
283.  and  4  Min.  Inst  (SdEd.)  701;  Va.  Code  1887. 
sec.  3890.  See  generally,  monographic  noU  on 
**Bond8"  appended  to  Ward  v.  Churn,  18  Gratt  801. 

3ame— Failure  to  Make  Oood  Title  to  Land.— in  an 
action  on  a  bond  for  five  hundred  dollars,  given  for 
the  last  payment  of  the  purchase  money  of  land,  a 
plea  that  the  plaintiff  was  to  make  defendant  a  good 
title  to  the  land  upon  the  payment  of  the  bond,  and 
that  defendant  had  offered  to  pay  it  upon  the  making 
of  the  title,  that  the  plaintiff  had  failed  and  refused 
to  make  the  title,  by  reason  whereof  the  considera- 
tion had  failed  to  the  extent  of  two  hundred  and  fifty 
dollars,  is  not  a  good  plea  in  substance.  Watkins  v. 
Hopkins,  18  Gratt  743;  Shiflett  etc.,  v.  The  Orange 
Humane  Society,  7  Gratt.  207;  Cunningham  v.  Smith, 
10  Gratt  S65. 

But  in  an  action  a  plea  that  the  plaintiff  had  failed 
to  give  the  defendant  possession  of  two  acres  of  the 
land;  or  a  plea  that  plaintiff  had  failed  to  deliver 
possession  of  the  land  for  two  months  after  the 
time  of  which  by  the  contract  he  was  to  deliver 
possession;  or  that  he  had  not  delivered  the  tene- 
ment in  the  plight  and  condition  in  which  it  was 
at  the  time  of  the  sale,  and  in  which  by  the  contract 


he  was  to  deliver  it  but  delivered  it  in  a  damaged 
condition  from  injuries  done  or  permitted  in  the 
meantime  to  the  tenement  and  freehold,  is  a  good 
plea,  setting  up  a  partial  failure  of  the  considera- 
tion. Watkins  V.  Hopkins,  18  Gratt  743;  Cunning- 
ham V.  Smith,  10  Gratt  256;  Harris  v.  Harris,  23 
Gratt  787. 

Salt  to  Enjoin— Contention  No  Force.- In  a  suit  to 
enjoin  defendant  from  disposing  of  certain  notes 
executed  to  him  by  plaintiff,  and  to  set  aside  a  sale 
evidenced  by  the  notes,  a  contention  by  plaintiff 
that  the  contract  of  sale  was  unconscionable  is  of  no 
force  when  it  appears  that  the  property  will  yield 
from  twelve  to  twenty-two  per  cent  on  the  Invest- 
ment Lioftus  V.  Maloney,  80  Va.  676,  16  S.  £.  Rep. 
740. 

Defence— Answer— Plea.— In  Donnell  v.  King.  7  Leigh 
303,  it  was  held  that  a  purchaser  for  valuable  con- 
sideration without  notice  might  set  up  such  fact  as 
a  defence  by  way  of  answer  as  well  as  by  plea. 

Plea  off  Nil  Debet— Effect— Variance.— The  plea  of  nil 
deb€t  renders  it  necessary  that  the  note  produced  in 
evidence  should  correspond  with  that  described  In 
the  declaration.  Therefore,  there  is  a  fatal  vari- 
ance, and  a  note  should  be  excluded  as  evidence, 
where  it  is  described  as  a  note  for  "three  hundred 
and  forty-two  dollars,"  payable  "two  months  after 
the  date  thereof,"  and  the  note  offered  in  evidence 
is  for  "three  hundred  and  forty-two  dollars  and 
twenty-five  cents,"  payable  "sixty  days  after  date." 
Scott  V.  Baker,  8  W.  Va.  285. 

XIV.  EVIDENCE. 

A  IN  GENERAL. 

Deeds  of  Settlement— Proof  of  Consideration.— A  deed 
of  settlement  Is  made,  which  recites  that  the  con- 
sideration in  part  is  the  agreement  by  the  wife  to 
unite  in  a  conveyance  of  land,  a  pa|:t  of  which  is  her 
own  derived  from  her  father,  and  in  another  part  of 
which  she  has  a  right  of  dower,  for  the  purpose  of 
paying  a  debt  of  her  husband;  and  she  does  after- 
wards unite  in  the  conveyance.  The  deeds  them- 
selves are  proofs  of  the  consideration,  and  the 
settlement  will  be  sustained  to  the  extent  of  the 
value  of  the  Interests  she  conveys.  William  &  Mary 
College  V.  Powell,  12  Gratt  872.  But  where  the 
relinquishment  of  the  wife's  dower  interest  has 
been  first  made  by  deed,  containing  no  recital  of  an 
agreement  to  make  a  settlement  in  consideration 
thereof,  and  a  subsequent  settlement  made  two 
years  afterwards  is  sought  to  be  set  up,  there  must 
be  distinct  proof  of  the  previous  agreement  Fink 
V.  Denny,  76  Va.  670;  William  &  Mary  College  v. 
Powell,  12  Gratt  372;  Blow  v.  Maynard,  2  Leigh  20; 
Price  V.  Thrash,  80  Gratt  616;  Campbell  v.  Bowles, 
SO  Gratt  652. 

Recital  In  Deed— Evidence  between  Parties  but  Not 
against  Creditors.— The  recitals  in  a  postnuptial 
deed  of  settlement  by  the  husband  upon  the  wife, 
as  to  the  consideration,  though  admissible  against 
a  person  claiming  under  the  husband  are  not  evi- 
dence against  the  creditors  who  assail  the  validity 
and  fairness  of  such  deed.  Flynn  v.  Jackson,  03  Va. 
841,  25  S.  £.  Rep.  1;  William  &  Mary  College  v. 
Powell,  12  Gratt  872;  Yates  v.  Law,  86  Va.  110,  0  S. 
E.  Rep.  508;  Blow  v.  Maynard,  2  Leigh  20;  DeFarges 
V.  Ryland,87Va.  404,  12  S.  E.  Rep.  806;  Perry  v.  Ruby, 
81  Va.  817;  Price  v.  Thrash.  30  Gratt  523;  Massey  v. 
Yancey,  00  Va.  626, 10  S.  E.  Rep.  184;  Lewis  v.  Caper- 
ton,  8  Gratt  148.  Nor  are  answers  of  the  husband 
and  wife  evidence  in  their  favor  in  a  suit  by  cred- 
itors attacking  the  deed,  where  no  discovery  is 
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called  for.  Fink  v.  Denny,  75  Va.  888;  Hatcher  ▼. 
Crews,  78  Va.  480;  Perry  v.  Rnby.  81  Va.  317;  Camp- 
"beU  V.  Bowles.  30  Oratt.  888;  Bixey  ▼.  Dei  trick.  86 
Va.  a.  8  S.  £.  Rep.  815:  Yates  y.  Law,  88  Va.  119.  9  S. 
E.  Rep.  506:  WitZY.  Osburn.  88  Va.  227,  2S.  £.  Rep. 
88;  RobbinsY.  Armstronflr.  84  Va.  810,  8  S.  £.  Rep.  130: 
Lewis  Y.  CapertoD,  8  Qratt  148;  Lewis  y.  Mason,  84 
Va.  788. 10  S.  E.  Rep.  529. 

Mortsage  m»  Evidence— Bxtriiulc  Evidence.— Q  beinff 
indebted  to  H  and  haYinff  mortirasred  land  to  secure 
tbe  debt,  makes  another  mortfirafire  of  the  same  land 
to  secure  a  debt  to  C  by  which  it  appears  that  C  has 
undertaken  to  pay  O's  debt  to  H— then  C  makes  a 
written  promise  to  H  to  pay  O's  debt  to  him.  In  an 
action  by  H  asrainst  C  on  this  written  promise,  held, 
0*s  mortfirasre  to  Cis  proper  evidence  to  prove  a  con- 
sideration moYiniT  from  O  to  C  for  C'n  promise  to 
pay  O's  debt  to  H,  though  no  such  consideration  Is 
laid  In  the  declaration.  Ck>nsideration  unexpressed 
in  a  written  promise  may  be  proved  by  external 
evidence.    Colffln  v.  Henley,  8  Leig-h  85. 

Bond—LlnUnty  off  Ajslgnee— Nature  of  Consideration 
—Effect.— With  respect  to  the  liability  of  the  as- 
signor of  a  bond,  it  is  immaterial  whether  the  as- 
siflmment  was  for  past  or  present  consideration. 
Barksdale  v.  Fenwick.  4  Call  492. 

Contract- Promise  a  Part  of— How  5hown.— A  prom- 
ise which  forms  a  part  of  the  consideration  of  a 
written  contract  is  a  part  of  the  contract  itself,  and 
not  a  distinct  collateral  agreement.  It  can  only  be 
shown  by  the  writing.  Slauffhter  v.  Smither,  97  Va. 
202,  88  S.  E.  Rep.  54. 
B.  PAROL  EVIDENCE. 

To  Prove  a  Different  Consideration  from  That  Ex- 
pressed.—In  equity  either  party  may  aver  and  prove 
asrainst  the  other  the  true  consideration  upon  which 
the  deed  was  founded,  thoug-h  a  different  consider- 
ation be  expressed  therein.  Oraybill  v.  Brugh, 
89  Va.  896.  17  S.  £.  Rep.  568;  Duval  v.  Bibb,  4H.  &  M. 
118;  Eppes  v.  Randolph.  2  Call  185.  See  8  Min.  Inst 
(2d  Ed.,  vol.  1)  120. 

Nature  of  Contract  Shown  by  Parol.— Although  the 
deed  does  not  mention  that  it  was  made  in  consider- 
ation of  a  marriag-e  contract,  the  party  may  aver 
and  prove  it.  Eppes  v.  Randolph,  2  Call  125.  In 
equity  as  in  law,  the  alleoata  and  probcUa  must  corre- 
spond. Millhiser  v.  McKinley.  98  Va.  207.  85  S.  E. 
Rep.  446. 

To  Show  the  True  Contract  and  Consideration.— A 
sister  agrees  to  convey  to  her  brother  a  certain 
tract  of  land,  and,  in  consideration  thereof,  the 
brother  ag-rees  to  support  their  ag'ed  father  and 
mother  during  their  natural  lives,  and  that  he  will 
bind  himself  thereto  by  written  contract  after  the 
conveyance  shall  have  been  made.  The  sister  con- 
veys the  land  to  him.  with  recital  of  the  receipt  of  a 
money  consideration  of  160.  Ifeld,  It  is  competent 
to  show  by  parol  evidence  what  was  the  contract  be- 
tween the  parties  and  what  was  the  real  additional 
consideration  for  the  conveyance  of  the  land,  since 
what  the  crrantee  was  to  do  was  collateral  to  the 
conveyance,  and  it  contained  no  recital  inconsistent 
with  such  collateral  undertaking  or  contradictory 
thereof.  Wilfonfir  y.  Johnson,  41  W.  Va.  288.  28  S.  E. 
Rep.  730.  See  White  v.  Campbell,  80  Va.  180.  "And 
it  may  be  observed,  that  when  fraud  and  illegality 
of  consideration,  or  mistake  in  the  transaction  are 
alleged,  the  door  is  opened  wide  to  any  parol  evi- 
dence relevant  to  the  issue."  Starke  V.  Littlepage. 
4  Rand.  388.  See  also,  Mauzy  v.  Sellars.  28  Oratt.  048. 
To  Show  Consideration  and  Character  of  Contract.— 
Parol  evidence  is  admissible  to  prove  the  considera- 


tion of  the  bond  and  the  character  of  the  contract. 
Wriffhtsman  v.  Bowyer.  24  Oratt  438.  In  thii  case, 
by  a  bond  dated  July  7. 1883.  B  promised  to  pay  to 
W  three  years  after  date  82,000  without  interest, 
in  current  funds  in  the  state  of  Virginia,  bdnr 
money  borrowed.  In  an  action  upon  this  bond  it 
was  held  that  parol  evidence  was  admissible  to 
prove  the  consideration  thereof  as  throwing  liglit 
upon  the  character  of  the  contract;  and  the  e?!- 
dence  showing-  that  it  was  a  contract  of  hazard,  and 
that  the  parties  contemplated  the  possibility,  though 
not  the  probability,  of  the  failure  of  the  confederacy, 
and  Intended  that  the  bond  should  be  discharged  i& 
the  currency  in  use  when  it  fell  due.  Judgment  was 
entered  for  the  plaintiff  for  an  amount  equal  in  valne 
to  $2,000  in  United  States  currency  then  in  use  in  Vir- 
fiTlnia.  on  the  day  it  fell  due.  with  interest  from  that 
date.  Summers  v.  Darne.  81  Oratt.  791.  On  tliis 
subject  it  is  said  in  Harvey  v.  Alexander.  1  Band. 
280.  that  whatever  may  be  the  rule  In  a  court  of 
law.  a  court  of  chancery  will  inquire  into  the  real 
consideration.  Quarles  v.  Lacy,  4  Munf.  251.  See 
also,  Eppes  v.  Randolph.  2  Call  125;  Brent  v.  Richards. 
2  Oratt  589;  Wood  v.  Harmison,  41  W.  Va.  876.  a  & 
E.  Rep.  580;  Casto  v.  Fry.  38  W.  Va.  440. 10  S.  S:  Rei». 
790;  Rogers  v.  Verlander.  30  W.  Va.  619.  5  S.  E.  Repi 
847;  ESlng'er  v.  Kenney.  24  Oratt  116;  Oatewood  t. 
Burrus.  8  Call  194;  Rucker  v.  Lowther,  8  Leifh  SSl 

To  Show  from  Whom  Consideration  Moves.— In  tht 
case  of  Marks  v.  Spencer,  81  Va.  751,  the  evidence 
establishes  that  the  settlement  upon  the  wife  was 
upon  consideration  moving  from  the  wife's  fatber. 
though  the  deed  recites  *it  was  paid  by  the  hasband.' 
and  the  settlement  Is  upheld.  Cronie  v.  Hart  18 
Oratt  739;  Straus  v.  Bodeker.  86  Va.  543.  10  S.  E. 
Rep.  570. 

Parol  Evidence— Inadmissible— To  Vary  or  Ceatr^ 
diet  a  Written  Instrument— Principal  and  Ageat-Ia 
the  case  of  Ruckman  v.  Lisrhtner,  24  Oratt  19.  an 
affent  had  executed  a  promissory  note  in  his  ovn 
name,  given  for  the  price  of  cattle  purchased  for 
use  of  the  Confederate  States  firovemment  and  was 
not  allowed  to  show  these  facts  by  parol  evidence, 
but  was  compelled  to  pay  the  notes  according  to 
their  face.  This  case  was  decided  on  the  groond 
that  parol  evidence  is  inadmissible  to  vary  or  con- 
tradict a  written  instrument  See  Oreenleaf  on  Er.. 
S  275  to  881 ;  also.  Early  v.  Wilkinson.  9  Oraa  6B; 
Towner  v.  Lucas.  13  Oratt  706;  Carrlngton  t. 
Ooddin,  13  Oratt  587. 

Same— Conveyance  to  Danffhter- in  QeneraL— B  in  liis 
lifetime,  conveyed  land  to  his  dauffhter*s  husband 
by  deed  reciting  a  valuable  consideration.  Here  it 
was  held  that  parol  evidence  is  inadmissible  to  con- 
tradict vary  or  add  to  a  written  Instrument  hot  it 
is  always  admissible  to  show  the  real  nature  and 
character  of  the  consideration  and  in  this  case  It 
was  shown  that  the  deed  was  intended  to  create  an 
advancement  for  the  daughter.  Bruce  v.  Slemp. 
82  Va.  352.  See  Slaughter  v.  Smither.  97  Va.  802. 8S  S. 
E.  Rep.  584;  Chinn  v.  Murray.  4  Oratt  34&  It  is 
said  in  Click  v.  Oreen,  77  Va.  838.  that  it  is  well  set- 
tled that  the  consideration  named  in  the  deed  mar 
be  enqnired  into,  citing*  Summers  v.  Dame.  H 
Oratt.  804.  But  he  who  undertakes  to  show  a  dif- 
ferent consideration  must  do  It  by  satisfactory 
proof.  McDearman  v.  Hodnett  83  Va.  281.  2  S.  IS- 
Rep.  848:  Peale  v.  Thurmond,  77  Va.  753;  Watkins 
V.  Younsr,  31  Oratt  84;  Jarrett  v.  Nickell.  9  W.  Va. 
345. 

Bonds— Verbal  Promise  to  Sarrender.— One  cannot 
under  the  law,  set  up  and  prove,  in  avoidance  of  bis 
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bond  that  be  was  Indaced  to  execute  it  by  tbe  obli- 
ffee*8  assurance  that  be  sbould  not  be  reqaired  to 
pay  any  part  of  It.  Chapman  v.  Persln^er,  87  Va. 
880.  18  S.  £.  Rep.  M9:  Towner  v.  Lucas,  IS  Oratt  706: 
Wblte  V.  Campbell,  80  Va.  181:  Foster  v.  Rison,  17 
Oratt.  S40:  Watson  v.  Hurl,  GGratt.  68S:  Burtners  v. 
Keran,  24  Oratt  7a 

Privy  to  a  Deed— Avoidance— Want  off  Consideration. 
—A  defendant  beiuff  privy  to  a  deed  cannot  avoid  it, 
in  a  court  of  common  law.  by  parol  evidence,  on 
the  fiTound  of  want  of  consideration,  for  te  is  es- 
topped from  averring-  such  matter  asrainst  a 
specialty.  Taylor  v.  King,  6  Munf.  3B8,  8  Am.  Dec. 
74d. 

Testtanony  of  Party  In  Interest— Only  One  Party  Uv- 
taiff.— Tbouffb  tbe  wife  be  dead,  tbe  husband  is  not 
competent  to  prove  what  was  the  consideration  of  a 
postnnptial  settlement  upon  her.  Marks  v.  Spen- 
cer. 81  Va.  751;  ^nk  v.  Denny,  75  Va.  660.  See  also, 
William  &  Mary  College  v.  Powell.  18  Oratt  872; 
Warwick  v.  Warwick.  31  Oratt  70:  Smith  v.  Brad- 
ford. 76  Va.  758:  Johnston  v.  Slater.  11  Oratt  821. 
And  under  Va.  Code  1818,  ch.  172.  S  22,  the  creditor 
was  also  incompetent  See  Marks  v.  Spencer,  81  Va. 
751. 

C.  PRESUMPTION— BURDEN  OF  PROOF. 

"For  Valae  Received.** -The  words  "for  value  re- 
ceived," in  a  note  i>Hma  facie  establLshes  a  valuable 
consideration,  where  it  becomes  necessary  to  prove 
sncta  consideration.  Williamson  v.  Cline.  40  W.  Va. 
104.  90  S.  E.  Rep.  017;  Averett  v.  Booker,  16  Oratt. 
104;  Barksdale  v.  Fenwick,  4  Call  402. 

Mercantile  Securities  —  Sealed  Instruments  —  Pre- 
samption  of  Consideration.— Consideration  is  pre- 
sumed in  case  of  mercantile  securities,  prima  facie  as 
between  the  orisrlnal  parties,  conclusively  as  to 
subsequent  holders  for  value  and  without  notice. 
M'Niel  V.  Balrd,  6  Munf.  816.  See  monofrraphlc  note 
on  "Bills,  Notes  and  Checks'*  appended  to  Archer 
V.  Ward.  9  Oratt.  682.  So  In  common-law  securities 
under  seal,  a  valuable  consideration  is  conclusively 
presumed.  Harris  v.  Harris,  23  Oratt  751 :  Watkins 
V.  Hopkins,  13  Oratt.  743;  Cunniuffbam  v.  Smith,  10 
Oratt  2S5:  Ooodall  v.  Stuart  2  H.  &  M.  HI.  See  8 
Min.  Inst  (Part  1,  2d  Ed.)  440.  See  ffenerally,  mono- 
Rraphic  note  on  "Bonds'*  appended  to  Ward  v. 
Chum.  18  Oratt  801. 

Checks— Evidence  of  Debt.— A  check  upon  a  bank 
implies  thatltwasffiven  in  payment  of  a  debt  due  by 
the  drawer  to  the  party  in  whose  favor  it  is  drawn, 
or  for  money  loaned  by  the  latter  to  the  former  at 
the  time  of  the  execution  of  said  check:  and  thousrh 
snch  implication  may  be  repelled  by  evidence  that 
the  check  was  not  so  given,  but  was  in  fact  griven 
for  a  loan  by  the  drawer  to  the  payee,  such  evidence 
beinff  in  conflict  with  the  apparent  purport  of  the 
transaction,  ouirht  to  be  very  strouff  to  repel  the 
said  implication,  and  to  establish  the  contrary 
fact  Terry  v.  ftaffsdale.  88  Oratt  848;  McClain  v. 
Lowther,  85  W.  Va.  867. 18  S.  E.  Rep.  1008;  McVeigh  v. 
Chamberlain,  94  Va.  77,  26  S.  E.  Rep.  885.  See  also. 
Ford  V.  McClunsr,  5  W.  Va.  166;  Peasley  v.  Boat^ 
wrlffht  2  Leiirh  195;  5  Am.  &  Eng-.  Enc.  Law  (2d  Ed.) 

1080. 
NcgottaMe  Paper— Holder's  Position— Burden  of  Proof. 

—The  production  alone  of  a  neirotiable  note,  check 
or  bill  of  ezchanflre,  furnishes  prima  facie  evidence 
of  consideration,  and  casts  upon  the  defendant  the 
burden  of  proving  the  want  or  failure  thereof,  and 
tn  an  action  upon  such  instrument  it  is  unnecessary 
to  aver  a  consideration  in  the  declaration.  See 
McClain  V.  Ijowther,  35  W.  Va.  297,  13  S.  E.  Rep.  1003; 


Peasley  v.  Boatwrigrht  2  Leigh  195,  and  cases  cited  In 
the  parairraph  above. 

Same— Total  Pallura  of— In  Case  of  Prand.— A  total 
failure  of  consideration  of  a  nesrotlable  instrument 
does  not  impose  on  the  Innocent  holder  the  burden 
of  proving-  that  he  g'ave  value  for  it  The  mere 
possession  by  the  holder  is  prima  fade  evidence  that 
he  is  holder  for  value,  and  that  he  came  by  it 
honestly;  but  if  the  evidence  raises  a  suspicion  of 
fraud,  duress,  or  illegality,  that  throws  the  burden 
on  the  holder  to  show  that  he  g-ave  value  for  it 
Wilson  V.  Lazier,  11  Oratt  477. 

Assl|:ttment  of  dalm— Presamirtion  of  Consideration. 

—A  written  assifirnment  of  a  claim  does  not  neces* 
sarlly  import  a  valuable  consideration;  and  if  it  be 
fairly  inferrible,  from  the  circumstances,  that  the 
assig'umentwas  a  ffift  the  assignor  cannot  be  held 
responsible  to  make  ffood  the  claim  to  the  Immediate 
assig-nee,  or  to  his  assitmees  for  value.  Wood  v. 
Duval,  9  Leigh  6. 

Redtals  In  Deeds.  Evidence  to  Contradict— Prasump- 
tlon.— A  deed  which  purports  to  have  been  made 
for  a  valuable  consideration  cannot  be  shown  to  be 
voluntary  in  order  to  raise  a  trust  in  favor  of  the 
grantor,  and  if  there  was  in  fact  no  consideration, 
but  the  deed  recites  a  pecuniary  consideration  even 
merely  nominal,  as  paid  by  the  grantee,  this  state- 
ment raises  a  conclusive  presumption  of  an  inten- 
tion that  the  grantee  is  to  take  the  beneficial  estates, 
and  extrinsic  evidence  in  not  admissible  to  contra- 
dict the  recital,  and  to  show  that  there  was  In  fact 
no  consideration,  except  in  cases  of  fraud  or  mistake. 
Eaves  v.  Vial,  98  Va.  188,  84  S.  E.  Rep.  978,  6  Va.  Law 
Reg.  803;  Pusey  v.  Oardner,  21 W.  Va.  460.  See  admis- 
sion of  parol  evidence  in  connection  with  "Resulting 
Trusts"  and  "Record  of  Title,"  discussed  in  Throck- 
morton V.  Throckmorton,  91  Va.  42.  32  S.  E.  Rep.  162. 

Settlement  on  Wife— Relinquishment  of  Interest  by 
Her.— It  was  said  in  Blow  v.  Maynard.  2  Leigh  29, 
that  where  the  wife  relinquishes  an  interest  in  her 
husband's  estate  in  consideration  of  a  settlement 
upon  her,  and  the  deed  of  the  relinquishment  and 
deed  of  settlement  are  contemporaneous,  or  made 
about  the  same  time,  so  that  it  may  be  reasonably 
presumed  that  the  two  deeds  are  part  of  the  same 
transaction,  the  court  will  so  presume,  and  will  look 
upon  the  relinquishment  as  the  consideration  which 
produced  the  settlement  William  &  Mary  College 
V.  Powell,  12  Oratt  372,  approved  in  Keagy  v. 
Trout  85  Va.  401, 7  S.  E.  Rep.  820. 

Postnuptial  Settlements  —  Presumption.  —  Every 
postnuptial  settlement  by  a  husband  who  is  in- 
debted is  presumed  to  be  voluntary  as  to  his  then 
existing  creditors,  and  therefore  fraudulent  and 
void  as  to  them,  unless  those  claiming  under  it  can 
show  that  it  was  made  for  valuable  consideration; 
and  the  burden  of  proof  is  on  those  claiming  under 
the  settlement  Flynn  v.  Jackson,  98  Va.  341,  25  S.  E. 
Rep.  1:  Fink  v.  Denny,  75  Va.  668;  Hatcher  v.  Crews, 
78  Va.  460:  DeFarges  v.  Ryland,  87  Va.  404,  IS  S.  E. 
Rep.  805:  Perry  v.  Ruby,  81  Va.  317^  Massey  v.  Yancey, 
90  Va.  626,  19  S.  E.  Rep.  184.  Further  as  to  burden 
of  proof,  see  Blow  v.  Maynard,  2  Leigh  30:  Rixey  v. 
Deitrick,  85  Va.  42,  6  S.  £.  Rep.  615;  William  &  Mary 
College  V.  Powell,  12  Oratt  388;  Keagy  v.  Trout,  85 
Va.  401,  7  S.  E.  Rep.  529;  Quarles  v.  Lacy,  4  Munf.  251; 
Witz  V.  Osburn,  83  Va.  227,  2  S.  E.  Rep.  33;  Price  v. 
Thrash,  30  Gratt  515;  Lewis  v.  Mason,  84  Va.  731,  10 
S.  E.  Rep.  529;  Robbins  v.  Armstrong,  84  Va.  810,  6  S. 
E.  Rep.  130.  Also,  see  Bank  v.  Patton.  1  Rob.  499. 
See  generally,   monographic  note  on  "Frauduleht 
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and  Voluntary  GonveyaoceR*'  appended  to  Cocbran 
V.  Paris,  11  Gratt  348. 

Answer— Borden  of  Proof.— Where  the  bill  charges 
a  settlement  to  be  voluntary,  the  answer  does  not 
shift  the  burden  and  is  not  eyidence  for  the  re- 
spondents, but  the  defence  must  be  proved.  Perry 
v.'Ruby,  81  Va.  317:  Hatcher  v.  Crews,  78  Va.  4flO. 

Receipt  of  Wife's  Money  by  Husband— Presomption. 
—A  conveyance  of  property  by  the  husband  to  the 
wife,  in  consideration  of  moneys  of  the  wife  pre- 
viously collected  and  used  by  the  husband  with  her 
consent  and  with  no  promise  on  his  part  to  repay 
such  money,  will  be  invalid  as  airainst  existlnsr  cred- 
itors. Moneys  so  used  are  deemed  irif  ts  in  law  and 
no  subsequent  agreement  between  the  husband  and 
wife,  to  the  prejudice  of  his  creditors,  can  make  that 
a  debt  which  was  oriirlnally  a  srif  t.  Flynn  v.  Jacksan, 
W  Va.  846,  25  S.  E.  Rep.  1 ;  Throckmorton  v.  Throck- 
morton, 91  Va.  42,  22  S.  E.  Rep.  102,  and  cases  cited. 
Nor  will  a  conveyance  made  by  the  husband  to  the 
wife  at  the  time  of  their  marriasre.  in  consideration 
thereof,  be  valid  as  agrainst  existing  creditors. 
Flynn  v.  Jackson,  98  Va.  847,  25  S.  E.  Rep.  1 ;  Bennett 
V.  Bennett,  87  W.  Va.  896.  16  S.  E.  Rep.  638.  See 
Beecher  v.  Wilson,  84  Va.  813.  6  S.  E.  Rep.  209;  Perry 
V.  Ruby,  81  Va.  817;  Miller  v.  Ck>x,  88  W.  Va,  747,  18 
S.  E.  Rep.  960;  Humphrey  v.  Spencer,  86  W.  Va.  II, 
14  S.  E.  Rep.  410:  Zinn  v.  Law.  32  W.  Va  447,  9  S.  E. 
Rep.  871;  Bank  v.  Atkinson.  82  W.  Va.  203.  9  S.  E. 
Rep.  175. 

Conveyance  from  Father  to  Child— Redtal  of  Consid- 
eration.—There  is  a  presumption  of  an  advancement 
where  there  is  a  recital  of  a  nominal  consideration 
in  a  conveyance  of  real  property  from  a  father  to  a 
child.  Watkins  v.  Younff,  81  Qratt.  86;  McClanahan 
V.  McClanahan.  86  W.  Va.  84, 14  S.  E.  Rep.  419;  Kyle 
V.  Conrad,  25  W.  Va.  760;  McDearman  v.  Hodnett, 
88  Va.  281,  2  S.  E.  Rep  648.  See  also.  2  Min.  Inst 
(4th  Ed.)  515,  516;  Darne  v.  Lloyd.  82  Va.  859,  5  S.  E. 
Rep.  87;  1  Am.  &  Kng.  Enc.  Law  776:  Roberts  v.  Cole- 
man. 87  W.  Va.  143, 16  S.  E.  Rep.  482.  And  though, 
where  a  substantial  consideration  is  recited,  the 
transaction  is  supposed  to  be  a  purchase,  this  pre- 
sumption may  be  rebutted  and  for  this  purpose 
parol  evidence  is  admissible.  Bruce  v.  Slemp,  82  Va. 
852,  4  S.  E.  Rep.  692. 

Wife  Holding  Property  against  Creditors— Bnrden  of 
Proof.— In  holding  property  in  opposition  to  the  hus- 
band's creditors  the  burden  of  proof  is  on  the  wife 
to  show  that  she  irave  valuable  consideration  for 
such  property  or  that  it  has  never  come  into  the 
possession  of  her  husband.  Campbell  v.  Bowles,  80 
Oratt.  658;  Blow  v.  Maynard,  2  Leiirh  29;  William  & 
Mary  OoUesre  v.  Powell,  12  Gratt  372;  Price  v. 
Thrash,  80  Gratt.  615;  Fink  v.  Denny,  75  Va.  668; 
Hatcher  v.  Crews.  78  Va.  460;  Perry  v.  Ruby,  81  Va. 
817;  Rixey  v.  Deitrick,  85  Va.  42,  6  S.  E.  Rep.  615; 
Keairy  v.  Trout,  85  Va.  401,  7  S.  E.  Rep.  829.  And 
after  havincr  shown  valuable  consideration,  the 
burden  then  rests  on  the  creditors  to  show  fraud, 
but  it  requires  less  evidence  to  show  it  than  if  the 
transaction  were  between  stranirers.  Wood  v. 
Harmison,  41  W.  Va.  876,  28  S.  E.  Rep.  560;  Burt  v. 
Tlmmons,  29  W.  Va.  441.  2S.  E.  Rep.  780;  Hutchinson 
V.  Bolta.  85  W.  Va.  754, 14  S.  E.  Rep.  267.  See  Llvey 
V.  Wlnton,  80  W.  Va.  554.  4  S.  E.  Rep.  451 ;  Greer  v. 
O'Brien,  86  W.  Va.  277,  15  S.  E.  Rep.  74;  Harden  v. 
Wafirner,  22  W.  Va.  856. 

Postnuptial  Settlements— Burden  of  Proof.— It  is 
well  settled  that  a  postnuptial  settlement  is  pre- 
sumed to  be  voluntary  and  void,  and  to  be  upheld 
when  assailed  by  creditors,  must  be  supported  by 


proof  independent  of  the  answers  of  those  claiming 
under  the  settlement  Rixey  v.  Deitrick,  85  Va  fi.  6 
S.  E.  Rep.  615;  Lewis  v.  Mason,  84  Va.  731. 10  S.  E.  Be». 
589;  WiUlam  &  Mary  College  v.  Powell,  12  Oratt  STS; 
Paynes  v.  Coles,  1  Munf.  373;  Lewis  v.  CapertoB,8 
Gratt  148;  Price  v.  Thrash,  30  Gratt  515;  BqUit. 
Owens,  2  Rand.  507;  Beckwith  v.  Butler,  1  WasL 
224;  4  Min.  Inst  (3d  Ed.)  1193;  Hatcher  v.  Crews.  18 
Va.  460;  Fink  v.  Denny,  75  Va.  663;  Blow  v.  Maynarl 
2  Leiffh  30. 

Same— Inference  from  Evidence.- In  detinue  for 
slaves,  the  question  beinsr  whether  a  contract  be- 
tween plaintiff  and  defendant's  testator,  was  a  gift 
or  a  sale  of  the  slaves  by  the  latter  to  the  former, 
the  defendant  demurs  to  the  plaintifTs  eTldence. 
Held,  the  evidence  states  facts,  from  whicb  it  maj 
fairly  be  inferred,  that  the  contract  was  a  sate, 
thouffh  there  was  no  express  proof  of  any  yalnaUe 
consideration  paid  or  stipulated,  and  that  therefore 
it  was  a  sale.    Hansbrousrh  v.  1?hom,  8  Leijrb  147. 

Bffect  of  Seal— Estoppel.— The  addiUon  of  a  aeal 
operates  as  an  estoppel,  and  concludes  the  party 
from  denying  the  consideration  or  questioning  the 
facts  set  forth  in  the  instrument  Cromwell  t.  Tate. 
7  LeifiTh  801. 

XV.  RBUBP  IN  EQUITY. 

Bond  —  Consideration  Unexpressed.— A  court  of 
equity  will  relieve  asainst  a  bond,  Gfiven  to  secure 
title  to  lands,  althouirh  the  consideration  was  not 
expressed  in  the  bond.  Hackett  v.  Alcock,  1  Call 
463  (533).    See  Faulkner  v.  Davis,  18  Gratt  051. 

nistake— Reformation  of  Instrument— Negllgeaoe;— 
Equity  will  reform  instruments  executed  under 
mutual  mistake,  as  to  the  consideration,  but  tliis 
can  never  be  done  unless  the  true  state  of  the  case 
can  be  established.  Chapman  v.  Persiuirer.  87  Va 
581,  18  S.  E.  Rep.  540. 

But  equity  will  not  extend  its  aid  to  one  who  bas 
beeuiniilty  of  culpable  nefflisrence;  it  requires  tbat 
the  party  who  asks  relief  on  the  ipronnd  of  matnai 
mistake  as  to  the  consideration,  shall  have  exer- 
cised at  least  the  decree  of  dilifirence  which  mar 
fairly  be  expected  of  a  reasonable  man  under  tbe 
circumstances.  Persiuffer  v.  Chapman,  ttS  Va  Stf. 
25  S.  £.  Rep.  5;  Foster  v.  Rlson.  17  Oratt  881:  Towner 
V.  Lucas,  18  Gratt  705;  Harris  v.  Harris,  28  Graa 
766;  White  v.  Campbell,  80  Va.  181;  Chapman  v.  Per- 
sinsrer,  87  Va.  581,  13  S.  E.  Rep.  549. 

Failure  of  —Defect  of  Title- Injunction  OrantBd-In 
Virginia,  equity  will  enjoin  the  collection  of  the 
purchase  money  of  land,  on  the  ground  of  defect  of 
title,  after  vendee  has  taken  possession,  under  con- 
veyance from  vendor  with  ireneral  warranty.  If  tbe 
title  is  questioned  by  a  suit  either  prosecuted  or 
threatened,  or  If  the  purchaser  can  shew  clearly 
that  the  title  Is  defective.  Kogrer  v.  Kane,  5  Leifb 
606;  Yancey  v.  Lewis,  4  H.  &  M.  390;  Grantland  r. 
Wierht.  5  Munf.  295;  Ralston  v.  Miller.  3  Rand.  44. 

Defect  In  Title— injunction  against  Collectloa  of  Pur- 
chase Money  Refused.— The  plaintiff.  In  Long  v.  Israel. 
0  Lelffh  556,  belnsr  unable,  for  want  of  funds,  to  par- 
chase  a  certain  tract  of  land,  procured  the  de- 
fendant, a  third  party,  to  purchase  It  and  have  tbe 
conveyance  made  to  the  plaintiff;  for  which  tbe 
plaintiff  gave  his  note  for  $900  to  the  defendant  A 
defect  in  the  title  beinff  proved,  equity  refused  to 
enjoin  a  collection  of  said  note. 

Failure  of— Confederate  Money— Duress.— Where  a 
party  residing  In  Greenbrier  county,  in  188S,  is  com- 
pelled, by  threats  of  arrest  for  disloyalty  to  the 
confederate   g-overnment  to  receive  confederate 
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treasury  notes  in  payment  of  a  debt  created  before 
the  beginning-  of  tbe  rebellion,  he  is  entitled  to  re- 
lief affalnst  sncb  payment  by  a  sale  of  tbe  land 
involved  in  tbe  transaction,  to  enforce  bis  vendor's 
lien.  Xindinffton  v.  Gabbert  6  W.  Va.  880.  It  was 
held,  in  Simmons  v.  Trumbo,  9  W.  Va.  868,  overmling- 
Mann  v.  Lewis,  8  W.  Va.  216,  and  Mann  v.  McVey,  8 
W.  Va.  232,  that  similar  threats  did  not  amount  to 
duress,  and  relief  was  refused. 

Relief  in  Equity— Refused— Title  to  Property  Not 
Clear.— A  purchaser,  having  taken  possession  of  an 
estate,  is  not  entitled  to  relief  in  equity,  affainst  a 
judgment  for  the  purchase  money,  on  the  firround 
that  the  title  of  the  vendor  is  not  clearly  shown  to 
be  flTood ;  but  is  bound  on  his  part  to  prove  it  bad. 
Grantland  v.  Wlg-ht,  5Munf.  206;  Beale  v.  Seiveley,8 
Leiffh  070:  Ralston  v.  Miller,  8  Rand.  44. 

Relief  against  Judgment  —  Allegations — Proofs.— 
Where  a  purchaser  comes  into  a  court  of  equity  for 
relief  against  a  Judgment  at  law,  on  the  ground  of  a 
defect  in  the  vendor's  title  to  part  of  the  tract  of 
land  purchased,  it  is  not  enongh  for  him  to  allege 
such  defect  or  want  of  title:  he  must  prove  an 
actual  eviction,  or  superior  title  in  some  other 
person.    Yancey  v.  Lewis.  4  H.  &  M.  890. 

Paiinre  to  Olve  Bend— Decree  to  Cancel  Deed.— Where 
the  consideration  of  a  deed  for  land  was  the  gran- 
tee's promise  to  give  a  bond,  binding  himself  to  sup- 
port the  grantor's  parents  and  the  grantee  refused 
to  give  such  bond  a  cancellation  of  the  deed  was  de- 
creed. Wilfong  V.  Johnson.  41  W.  Va.  288,  28  S.  E. 
Rep.  730. 

Equity  Will  Not  Relieve  for  Inadequacy  of  Consldera- 
UoB— Exceptions.- Equity  will  not  relieve  the  makers 
of  a  note  given  for  tbe  purchase  money  of  a  news- 
paper for  mere  inadequacy  of  consideration,  unless 
the  inadequacy  is  such  as  to  shock  the  conscience, 
and  of  itself  amount  to  fraud.  Jones  v.  Degge,  84 
Va.  685, 5  S.  E.  Rep.  799;  Matthews  v.  Crockett,  88  Va. 
804. 

Fraud- Enquiry  Into  Consideration.— Under  circum- 
stances inducing  suspicion  that  a  bond  (on  which  a 
judgment  at  law  had  been  obtained  against  an  exec- 
utor), was  counterfeit  or  fraudulent,  upon  a  bill 
filed  by  the  executor,  relief  was  given  in  equity,  by 
directing  an  issue  to  try  whether  the  bond  in  ques- 
tion was  the  deed  of  the  testator  or  not,  and  if  so, 
what  wa^  the  consideration  on  which  it  was 
founded.    West  v.  Logwood,  0  Munf.  491. 
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Bonds— Dlscharge*—Case  at  Bar.— F  was  indebted  to 
J,  and  J  wanting  money  in  the  absence  of  F  bor- 
rowed of  Y  one  hundred  and  fifty  dollars,  for 
which  he  gave  his  note  with  the  understanding 
that  on  the  return  of  F  he  would  pay  it;  and  ac- 
cordingly upon  the  return  of  F  he  paid  the  amount 
to  Y  and  took  in  the  note.  Some  two  years  after- 
wards F  and  J  had  a  settlement  of  their  accounts, 
when  F  was  found  to  be  the  debtor  of  J,  and  gave 
his  note  for  the  balance.  Some  years  subsequent 
to  this  settlement  F  found  the  note  among  his  pa- 
pers, and  believing  it  had  been  omitted  in  the 
settlement  between  himself  and  J,  assigned  it  for 
value,  and  an  action  was  brought  upon  it  in  the 
name  of  Y  for  the  benefit  of  P,  the  then  holder  of 


*See  generally,  monographic  note  on 
pended  to  Ward  v.  Churn,  18  Qratt  801. 


'Bonds"  ap- 


the  note.  Upon  the  evidence  the  court  was  of 
opinion  that  the  note  was  embraced  In  the  settle- 
ment But  if  not,  by  the  payment  F  became  a 
creditor  of  J  for  so  much  money  paid  for  his  use ; 
and  the  note  was  discharged  and  extinguished  by 
such  payment,  and  was  not  revived  by  the  omis- 
sion of  it  in  the  settlement. 

This  is  an  action  of  debt  broug^ht  by 
Youngs  for  Porteriield  against  Johnston,  on 
an  obligation  in  these  words: 

**Due  D.  S.  Young*,  on  demand,  one  hun- 
dred and  fifty  dollars,  for  value  received. 
Witness  my  hand  and  seal  this  9th  day  of 
February  1833. 

Zach.  Johnston.     [Seal.]" 

Issue  was  joined  on  the  plea  of  payment; 
and  a  verdict  was  thereon  found  for  the  de- 
fendant. The  only  evidence  on  the  part  of 
the  plaintiff  was  the  obligation.  The  de- 
fendant introduced  a  single  witness  B.  F. 
Frye ;  who  proved  that  on  the  19th  of  De- 
cember 1831,  he  purchased  of  the  defendant 
one  hundred  and  fifty  barrels  of  flour,  to 
be  delivered  in  February  following,  and  to 
be    paid   for  at   the  end  of  twelve  months, 

according  to  a  covenant  between  the 
270      *parties,  which  was  exhibited.     That 

in  February  1833  (about  the  time  the 
price  of  the  flour  became  due),  witness 
being  absent  from  home,  and  defendant 
being  in  want  of  money,  the  defendant 
called  upon  the  plaintiff  and  borrowed  one 
hundred  and  fifty  dollars,  with  the  under- 
standing that  upon  his  return  witness  was 
to  take  up  the  obligation  which  defendant 
executed  to  plaintiff  for  said  borrowed 
money ;  and  which  is  the  same  sued  upon. 
That  upon  his  return  witness  did  take  up 
said  bond,  and  retained  it  in  his  possession. 
That  some  time  afterwards,  witness  and 
defendant  had  a  partial  settlement  of  the 
flour  transaction;  which  settlement,  with 
sundry  receipts  for  items  embraced  therein, 
were  produced  and  recognized  by  witness. 
That  in  that  settlement  is  an  item  of  cash 
one  hundred  and  fift3'  dollars,  which  wit- 
ness could  not  identify  as  being  or  not 
being  the  obligation  for  one  hundred  and 
fifty  dollars;  and  he  could  not  say  whether 
the  obligation  had  or  had  not  been  settled 
between  himself  and  defendant.  That  he 
had  mislaid  it  for  seven  or  eight  years,  and 
accidentally  found  it  enclosed  in  a  letter. 
That  in  1841  he  assigned  it,  for  value  re- 
ceived, to  Crawford.  That  witness  was  a 
merchant  when  the  obligation  was  executed, 
and  when  the  partial  settlement  was  made, 
and  it  was  his  habit,  when  he  received  or 
gave  a  bond  in  payment,  so  to  enter  it,  and 
not  as  cash.  That  upon  a  final  settlement 
of  the  flour  transaction,  he  fell  in  debt  to 
the  defendant,  and  executed  his  bond  for 
the  balance  due,  and  that  he  held  the  obli- 
gation for  one  hundred  and  fifty  dollars  for 
some  years  after  the  final  settlement  of  the 
flour  transaction  and  until  he  assigned  it  to 
Crawford.  This  was  all  the  evidence  in  the 
case.  The  plaintiff  moved  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial : 
first,  because  the  verdict  was  contrary  to 
the  evidence;  and,    secondly,    because    the 
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witness,    after    the    rendition   of  the 

271  verdict,  recollected  facts  material  *to 
the    issue,    and    had    made    affidavit 

thereof;  which  affidavit  was  introduced  in 
support  of  the  motion.  The  substance  of 
the  affidavit  was,  that  since  his  examina- 
tion as  a  witness  in  the  case,  affiant  recol- 
lected that  having  sold  his  property  in  1835 
or  1836  to  Stuart,  said  Stuart,  to  meet  his 
payment,  purchased  a  number  of  affiant's 
bonds,  including  one  which  had  been  ex- 
ecuted to  ':he  defendant,  and  when  said 
Stuart  produced  said  bond  and  wanted  credit 
for  it,  affiant  recollected  that  he  held  the 
said  obligation  for  one  hundred  and  fifty 
dollars,  and  was  disposed  to  offset  it  against 
the  said  bond ;  but  upon  reflection,  knowing 
said  defendant  to  be  good  for  the  amount 
of  said  obligation,  he  concluded  to  accept 
his  own  bond  to  the  defendant  in  part  of 
Stuart's  payment,  and  look  to  defendant 
for  the  one  hundred  and  fifty  dollars ;  and 
that  his  memory  being  refreshed  by  this 
circumstance,  he  did  not  believe  that  said 
obligation  of  one  hundred  and  fifty  dollars 
ever  was  settled  between  himself  and  de- 
fendant. The  court  refused  to  set  aside  the 
verdict,  and  grant  a  new  trial,  believing 
that  the  verdict  was  in  accordance  with  the 
evidence,  and  that  justice  had  been  done : 
To  which  opinion  of  the  court  the  plaintiff 
excepted.  AH  the  evidence  which  was  be- 
fore the  jury,  and  the  affidavit  aforesaid, 
are  set  out  in  the  bill  of  exceptions.  Upon 
the  application  of  the  plaintiff  a  supersedeas 
was  awarded. 

J.  B.  Baldwin  and  R.  P.  Kinney,  for  the 
appellant. 

A.  H.  H.  Stuart,  for  the  appellee. 

MONCURE,  J.,  after  stating  the  case, 
proceeded : 

The  question  to  be  decided  by  this  court 
is,  Whether  the  Circuit  court  erred  in  re- 
fusing a  new  trial? 

I  think  the  evidence  which  was  before  the 

jury  fully  sustains  their  verdict ;  and  shows, 

not   only    that   the  obligation  was  paid  by 

Frye  to  the   plaintiff,    at   the  request 

272  *and  on  account  of  the  defendant,  but 
that  it  was  paid  out  of  the  defendant's 

money  in  Frye's  hands;  and  the  amount 
so  paid  was  afterwards  included  in  the  set- 
tlement between  Frye  and  the  defendant. 
In  February  1833  the  defendant  was  in  want 
of  one  hundred  and  fifty  dollars ;  and  hav- 
ing more  than  that  amount  in  Frye*s  hands, 
would  have  gotten  it  from  him ;  but  Frye 
was  from  home,  and  he  borrowed  it  from 
the  plaintiff,  and  gave  him  the  obligation 
therefor,  with  the  understanding  that  Frye 
would  take  it  up  on  his  return  home ;  which 
Frye  accordingly  did.  These  facts  are  not 
contradicted  or  countervailed  by  any  evi- 
dence in  the  case  or  anything  in  the  affi- 
davit, and  fully  establish  the  payment  of 
the  obligation  to  the  plaintiff.  If  they  had 
stood  alone  they  would  have  sustained  the 
verdict.  In  connection  with  the  other  evi- 
dence in  the  case  they  show  that  the  pay- 
ment thus  made  by    Frye,    at   defendant's 


request  and  for  his  use,  was  afterwards  in- 
cluded in  a  settlement  between  them.  It 
was  obviously  intended  to  have  been  paid 
out  of  the  price  of  the  flour,  and  to  have 
been  included  in  the  settlement  of  that 
transaction.  It  is  not  probable  that  so  large 
an  item  would  have  been  forgotten;  espe- 
cially as  we  see  that  very  small  items,  one 
of  them  as  small  as  five  or  six  dollars,  were 
included  in  that  settlement.  Nor  is  it 
probable  that,  if  not  forgotten,  Frye  would 
have  given  his  bond  for  the  balance  due  on 
account  of  the  flour,  and  afterwards  paid  it 
without  having  any  credit  for  the  payment 
made  in  discharge  of  the  obligation  for  one 
hundred  and  fifty  dollars.  In  addition  to 
all  this,  there  is  a  credit  in  the  settlement 
corresponding  precisely  with  this  payment 
in  time  and  amount.  One  of  the  items  of 
the  settlement  being,  **Cash  1st  March  1833, 
one  hundred  and  fifty  dollars."  The  1st  of 
March  1833  was  two  or  three  weeks  after 
the  date  of  the  obligation  and  about  the 
time  no  doubt  of  Frye's  return.    There  is 

nothing   in    the    form   of    the   entry 
273      tending    to  *8how    that    it   does   not 

refer  to  the  payment  of  the  obligation. 
There  was  no  occasion  for  expressly  naming 
the  bond  in  the  entry,  as  it  was  no  douM 
well  understood  between  the  parties  at  tbe 
time  of  the  settlement.  The  amount  and 
time  of  payment  were  alone  material.  The 
settlement  exhibited  was  not  a  formal  ac- 
count between  the  parties,  but  a  brief  sum- 
mary of  items  of  payment  made  by  Frye  to 
and  for  the  defendant,  the  apparent  object 
of  the  summary  being  to  ascertain  the  total 
amount  of  all  the  payments.  Nor  is  there 
anything  in  the  fact  that  interest  is  charged 
on  the  item  of  one  hundred  and  fifty  dollars 
in  the  settlement  from  the  1st  of  March 
1833,  instead  of  the  9th  of  February  1833, 
the  date  of  the  obligation,  which  tends  to 
show  that  the  item  does  not  refer  to  the 
payment  of  the  obligation.  The  payment 
having  been  made  a  few  days  after  the  date 
of  the  obligation,  no  interest  was  probably 
charged  upon  it  by  the  plaintiff.  The  form 
of  the  obligation  tends  to  show  that  it  waa 
intended  as  a  mere  due  bill  to  be  taken  np 
in  a  few  days.  Frye  having  made  the  pay- 
ment for  the  defendant,  and  out  of  bis 
funds,  could  only  charge  interest  on  the 
amount  paid,  and  from  the  time  of  pay- 
ment. That  the  obligation  was  not  deliv- 
ered by  Frye  to  the  defendant  at  the  time 
of  their  settlement,  is  not  a  very  material 
circumstance.  The  settlement  took  place  a 
year  or  two  after  the  payment  of  the  obli- 
gation. The  obligation  had  been  mislaid  by 
Frye,  and  may  have  been  forgotten  by  both 
parties ;  especially  if  it  was  merely  given 
as  a  due  bill  or  memorandum  to  be  taken 
up  in  a  few  days. 

Thus  stands  the  case  on  the  evidence  as 
it  was  before  the  jury.  Would  it  have  been 
materially  altered  by  the  facts  set  out  in 
the  affidavit?  I  do  not  think  that  it  wonld. 
Those  facts  merely  tend  to  show  that  the 
credit  or  claim  of  Frye  for  money  paid  in 
discharge  of  the  defendant's  obligation, 
was  omitted,  by  mistake  or  design,  in  their 
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settlement.  This  is  so  inconsistent 
274      *\rith  the   circumstances   of   the  case 

and  the  written  evidence,  that  I  think 
the  a£5ant  must  have  been  mistaken  in  his 
recollection  of  an  occurrence  that  had  trans- 
pired about  fourteen  years  before  he  made 
the  affidavit.  But  even  if  it  be  conceded 
that  there  was  such  an  omission  in  the  set- 
tlement, it  would  merely  make  Frye  a  cred- 
itor of  the  defendant  for  the  money  paid 
for  his  use  in  discharg'e  of  the  obligation, 
with  interest  from  the  time  of  payment ; 
and  would  not  revive  the  obligation  which 
was  discharged  and  extinguished  by  such 
payment. 

I  think  therefore  the  court  was  right  in 
refusing  a  new  trial,  and  that  the  judg- 
ment should  be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  Moncure,  J. 

Judgment  affirmed. 


275    *McMaster  v.  McMaster's  Ex'ors. 

Jaly  Term.  1853.  Lewlsbarg-. 

Will*— Coiistniction«--Cade  at  Bar.— D  M  and  A  M  bave 
each  five  children,  and  R  M  M  is  the  child  of  A  M. 
Testator  reg-ards  R  M  M  with  g^reat  favor,  and 
irives  him  a  plantation  and  a  leflracy  of  two  thou- 
sand dollars.  Testator  then  says,  **I  will  and 
bequeath  to  the  children  of  A  M  and  DM  and  to  R 
M  M  all  the  funds  remaining-  after  every  just 
claim  ag^alnst  my  estate  bas  been  satisfied,  to  be 
equally  divided  between  them."  Hbld  :  That  the 
fund  is  to  be  divided  into  ten  shares,  one  of  which 
is  to  be  firiven  to  each  of  tbe  children  of  A  M  and 
one  to  each  of  the  children  of  DM:  and  thnsgiving^ 
to  R  M  M  bat  one-tenth  of  the  fund. 

The  case  is  stated  in  the  opinion  of  Judge 
Samuels. 

A.   H.  H.  Stuart,  for  the  appellant. 
Michie,  for  the  appellees. 

SAMUELS,  J.  This  cause  is  brought 
here  by  appeal  from  a  decree  of  the  Circuit 
court  of  Rockbridge  county.  A  bill  was 
filed  in  that  court  by  William  M.  McMaster 

*WillA—Coiistmctloa.— Where  a  bequest  is  made 
for  several  persons,  in  g-eneral  terms  indicating 
that  they  are  to  take  eqaally  as  tenants  in  common, 
each  individual  will  take  the  same  share;  in  other 
words  the  legatees  will  take  per  capita.  The  same 
rule  applies  where  a  bequest  is  made  to  one  who  is 
living-,  and  to  children  of  another  who  is  dead,  what- 
ever may  be  the  relation  of  the  parties  to  each  other 
or  however  the  statutes  of  distribution  mlsrht  oper- 
ate upon  those  relations  in  case  of  intestacy.  Thus 
where  the  ffif  t  is  to  A's  and  B's  children  such  chil- 
dren take  as  individuals,  per  capita.  The  substance 
of  this  rule  of  construction  is.  that,  in  the  absence 
of  explanation  the  children  in  such  a  case  are  pre- 
sumed to  be  referred  to  as  individuals,  and  not  as  a 
class.  Hoxton  v.  Griffith,  18  Qratt  578.  citing  the 
principal  case  :  also.  Brewer  v.  Opie,  l  Call  212  :  Crow 
▼.  Crow,  1  LelfiTh  74.  See  also,  cltinff  and  approvlng- 
the  principal  case  for  this  proposition,  Senger  v. 
Sender.  81  Va.  6»;  Walker  v.  Webster,  95  Va.  882, 383, 
28  S.  E.  Rep.  57a 


I  and  Robert  B.  McMaster,  two  of  the  legatees 
in  the  will  of  Robert  McKee,  for  the  pur- 
pose of  having  the  construction  of  a  cer- 
tain clause  of  the  will  judicially  ascertained ; 
and  for  the  purpose  of  having  an  account 
of  teata tor's  personal  estate  in  the  hands  of 
the  executors,  and  for  the  due  execution  of 
the  will  in  all  respects.  The  Circuit  court 
rendered  a  decree  upon  all  subjects  thus 
brought  before  it ;  and  from  so  much  of  the 
decree  as  put  a  construction  on  the  contro- 
verted clause  in  the  will,  an  appeal  was  al- 
lowed by  this  court  on  behalf  of  Robert  B. 
McK.  McMaster,  one  of  the  legatees  des- 
ignated in  that  clause. 
Looking  to  other  clauses  in  the  will  it  is 
seen  that  the  testator  regarded  Robert 

276  B.  McK.  McMaster  the  ^legatee,  with 
great  favor;  that    he   gave   him    the 

plantation  on  which  testator  lived  at  the  date 
of  his  will,  all  his  books  and  two  thousand 
dollars ;  the  money  being  bequeathed  for  the 
purpose  of  giving  the  legatee  a  thorough 
education.  The  13th  clause  in  the  will,  out 
of  which  this  controversy  arises,  is  in  these 
words:  '*I  will  and  bequeath  to  the  children 
of  Arthur  McMaster  and  David  McMaster 
and  to  Robert  B.  McKee  McMaster  all  the 
funds  remaining  after  every  just  claim 
against  my  estate  has  been  satisfied,  to  be 
equally  divided  between  them. '  * 

Arthur  McMaster  had  five  children,  of 
whom  Robert  B.  McK.  McMaster  the  appel- 
lant was  one;  David  McMaster  also  had 
five  children. 

Three  different  constructions  of  this  clause 
have  been  insisted  on  in  the  progress  of  the 
cause: 

1st.  That  Robert  B.  McK.  McMaster 
should  take  one  full  third  of  the  residuum, 
also  one-fifth  of  another  third  bequeathed 
to  Arthur  McMaster's  children. 

2d.  That  he  should  take  one-third  of  the 
residuum,  the  other  children  of  Arthur  Mc- 
Master another  third,  and  the  children  of 
David  McMaster  the  remaining  third.  This 
construction  was  insisted  on  here  by  the  ap- 
pellant's counsel. 

3d.  That  the  residuum  should  be  divided 
into  ten  shares,  and  one  given  to  each  of 
Arthur  McMaster's  five  children,  and  one 
to  each  of  David  McMaster's  five  children, 
thereby  giving  to  the  appellant  one-tenth 
onlv  thereof. 

The  construction  last  stated  was  adopted 
by  the  Circuit  court,  and  is,  in  my  opinion 
the  true  construction.  The  appellant  was 
included  in  the  description  ''the  children  of 
Arthur  McMaster;"  describing  him  after- 
wards by  name  could  not,  of  itself,  give 
him  more  than  he  would  otherwise  have 
taken.  The  will  does  not  in  terms  direct  a 
division  into  three  parts ;  and  then  a  sub- 
division of  one  part  into  four  parts ; 

277  and  of  *another   part  into  five  parts; 
and  that  the  remaining  part  without 

further  division  be  given  to  appellant.  Nor 
is  there  anything  in  the  will  which  by  nec- 
essary implication  would  lead  to  that  result. 
On  the  contrary,  it  is  perfectl5^  obvious  that 
the  testator  was  dividing  the  residuum  be- 
I  tween  individual   legatees  and  not  between 
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classes;  no  purpose  is  indicated  which 
would  be  subserved  by  dividing  them  into 
classes  and  not  regarding*  them  as  individ- 
uals. The  amount  of  the  bounty  is  the 
residuum ;  the  objects  of  that  bounty  are  the 
children  of  Arthur  McMaster  and  those  of 
David  McMaster,  designated  by  a  general 
description,  and  we  may  add,  by  the  partic- 
ular description.  It  only  remains  to  ascer- 
tain their  respective  interests;  and  that 
question  is  determined  by  the  direction  that 
the  bounty  is  **to  be  equally  divided  be- 
tween them," 

The  testator  having  already,  in  previous 
clauses  of  the  will,  given  to  the  appellant  a 
large  portion  of  his  estate,  may,  from  abun- 
dant caution,  have  included  his  name  in 
the  residuary  clause  lest  it  might  be  held 
that  nothing  more  was  intended  to  be  given 
him. 

I  am  of  opinion  there  is  no  error  in  the 
part  of  the  decree  appealed  from,  and  that 
it  should  be  afiSrmed. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Decree  afiSrmed. 


278       *Beale*8  Adm'r  v.  Botetourt  Justices 

for  &c. 

July  Term,  1858,  Lewlabarir. 

I.  Executors  and  Administrators— Actloii  on  Admlais- 
tration  Bond— Error  of  Pom— Effect*— Case  at  Bar.— 

In  an  action  apon  the  official  bond  of  an  executor 
ag-ainst  himself  and  hia  sureties  for  a  deyastavit, 
upon  the  plea  of  conditions  performed,  the  execu- 
tion which  issued  on  the  decree  de  bonis  tetlatoris, 
directed  the  sheriff  to  levy  the  debt  of  the  ffoods 
and  chattels  of  B  executor  of  L.  instead  of  the 
ffoods  and  chattels  of  L  in  the  hands  of  B  to  be 
administered.  This  is  an  error  of  form  and  not  of 
substance,  and  the  execution  having  been  re- 
turned, "no  assets  in  the  executor's  hands,"  and 
no  motion  having  been  made  to  quash  it,  it  must 
be  regarded  in  this  suit  as  an  execution  asrainst 
the  executor  as  such,  and  not  in  his  own  riffht 
a.  Same  -Same— iBimaterial  Issue— Effect— Case  at  Bar. 
—In  such  an  action,  a  plea  that  the  execution  issued 
irregularly  and  unlawfully  after  the  expiration  of 
more  than  a  year  and  a  day  from  the  time  of  the 
decree,  without  any  previous  proceeding  by  way 
of  scire  facias  or  otherwise  to  authorize  the  same, 
presents  an  immaterial  issue;  such  an  irresrularity 
would  not  render  the  execution  void,  but  only 
voidable;  and  it  cannot  be  avoided  by  pleading  or 
proof  in  this  collateral  suiL 

^Executors  and  Admlnlstrators^Actlon  on  Adminis- 
tration Bond.— See  the  principal  case  cited  and 
approved  in  Franklin  v.  Depriest.  18  Gratt  271. 

Limitation  of  Actions— Avoidance  by  Issaance  of 
Execution.— In  Beilly  v.  Clark,  SI  W.  Va.  575.  8  S.  £. 
Rep.  511,  it  is  said:  "As  to  the  second  g'round,  it  is 
admitted  that  the  period  between  the  return  day  of 
the  first  and  the  issuance  of  the  second  execution 
was  more  than  ten  years:  but  it  is  insisted  that, 
although  the  issuance  of  the  second  execution  was 
irregular  and  erroneous,  the  said  execution  was 
merely  voidable,  and  could  not  be  assailed  in  this 
collateral  suit    Beale  v.  Botetourt,  lo  Gratt.  278.*' 


The  case  is  stated  by  Jtulge  Moncure  in 
his  opinion. 

Boyd,  for  the  appellant. 
Michie,  for  the  appellees. 

MONCURE,  J.  This  is  an  action  of 
debt  brought  in  the  name  of  the  justices  of 
Botetourt,  at  the  relation  of  Bush,  ag^ainst 
Beale,  on  the  latter' s  oflScial  bond  as  execu- 
tor of  I^ng*;  and  the  object  of  it  is  to  re- 
cover the  amount  of  a  decree  obtained  bj 
Bush  against  Beale  as  executor  of  Long, 
on  which  a  fieri  facias  was  issued  and  re- 
turned, *  'no  assets  in  the  executor's  hands." 
There  was  a  demurrer  to  the  declaration, 
which  the  court  below  sustained ;  and  judg- 
ment was  thereupon  rendered  for  the  de- 
fendant. But  this  court  reversed  the 
judgment,  and  remanded  the  cause  for 

279  ^further  proceedings.     Bush  v.  Beale, 
1  Gratt.  229.     Issues   were  joined  on 

general  replications  to  four  pleas:  1st,  con- 
ditions performed;  2d,  no  such  record;  3d, 
that  the  execution  in  the  declaration  men- 
tioned was  sued  out  irregularly  and  unlaw- 
fully, after  the  expiration  of  more  than  a 
year  and  a  day  from  the  time  of  the  rendi- 
tion of  said  decree,  and  without  any  pre- 
vious proceeding,  by  way  of  scire  facias  or 
otherwise,  to  authorize  the  same ;  and  4th, 
that  the  cause  of  action  did  not  accme 
within  ten  years  next  before  the  commence- 
ment of  the  suit.  The  defendant  demnrred 
to  the  evidence ;  which  consisted  of  the  ex- 
ecutorial bond,  the  record  of  the  suit  in 
which  the  decree  was  rendered,  and  the  fieri 
facias  and  return  thereon.  A  verdict  was 
found  for  the  plaintiff  for  the  debt  in  the 
declaration  mentioned,  to  be  discharged  bj 
the  payment  of  the  amount  of  the  decree, 
subject  to  the  judgment  of  the  court  on  the 
demurrer  to  the  evidence;  and  judgment 
was  rendered  on  said  demurrer  for  the 
plaintiff.  Whether  that  judgment  be  erro- 
neous or  not,  is  the  question  now  to  be  con- 
sidered and  decided. 

The  evidence  fully  sustains  the  judgment 
of  the  court  in  favor  of  the  plaintiffs  on  the 
issues  joined  on  three  of  the  pleas ;  to  wit, 
the  1st,  2d  and  4th.  The  exhibition  of  the 
bond,  record,  execution  and  return  men- 
tioned in  the  declaration,  made  out  a  prima 
facie  case  for  the  plaintiffs  on  these  issues. 
There  is  no  variance  between  the  allega- 
tions and  the  proofs.  The  execution  it  is 
true  CGonmands  the  sheriff  to  levy  the  debt 
of  the  goods  and  chattels  of  Beale  executor 
of  L/ong,  instead  of  the  goods  and  chattels  of 
Long  in  the  hands  of  the  executor  Beale 
to  be  administered.  But  this  is  an  error  of 
form  and  not  of  substance.  The  law  pre- 
scribes no  form  of  execution  against  an  ex- 
ecutor. The  execution  ought  of  course  to 
show  that  it  is  to  be  levied  de  bonis  testa- 
toris.  The  words  **executor  of  Chris- 
tian   Charles    Long,"    added   to  the 

280  *name  of  Beale  in  the  execution,  are 
of  no  utility  except  to  show  that  the 

execution  was  against  Beale  as  executor. 
The  insertion  of  the  word  **aa"  before  the 
word  *' executor"  would  have  left  no  room 
for  doubt  that  the  execution  would  have  been 
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to  be  levied  de  bonis  testatoris.  The  omis- 
sion of  that  word  may  render  the  character 
of  the  execution  equivocal.  The  words, 
**executor  of  Long,"  may  have  been  added 
as  mere  descriptio  personae ;  or  may  have 
been  added  to  show  that  the  execution  was 
to  be  levied  of  the  goods  of  the  testator: 
They  are  consistent  with  the  latter  view. 
The  law  invests  the  executor  with  the  title 
to  the  testator's  goods,  and  makes  them  the 
goods  of  the  executor.  And  execution 
against  the  goods  of  the  executor  may  be 
an  execution  against  the  goods  of  the  testa- 
tor. If  the  execution  in  this  case  be  equiv- 
ocal on  its  face,  the  doubt  is  removed,  by 
the  surrounding  circumstances:  It  issued 
upon  a  decree  de  bonis  testatoris.  It  was 
treated  by  the  sheriff  as  an  execution  de 
bonis  testatoris ;  his  return  being  *  'no  assets 
in  the  executor's  hands."  It  was  regarded 
as  such  by  the  parties;  no  motion  having 
ever  been  made  by  either  of  them  to  quash 
it ;  but  the  relator  having  based  this  suit 
upon  it  as  an  execution  de  bonis  testatoris; 
and  the  defendant  having  impliedly  ad- 
mitted, by  his  pleadings  in  the  suit,  that 
such  is  its  character.  It  must  therefore  be 
regarded  as  an  execution  against  the  execu- 
tor as  such,  and  not  in  his  own  right.  The 
cause  of  action  on  the  executorial  bond  ac- 
crued on  the  return  of  the  execution,  **no 
assets  in  the  executor's  hands;"  and  ten 
years  not  having  elapsed  after  such  return 
and  before  the  institution  of  the  suit,  it 
was  of  course  not  barred  by  the  act  of  lim- 
itations. I  am  now  considering  the  case  in 
reference  to  the  issues  joined  on  the  1st,  2d 
and  4th  pleas.  The  objection  cannot  be 
raised  under  them,  that  the  execution  was 
sued    out    after    the    expiration     of    more 

than  a  year  and  a  day  from  the  date  of 
281      *the  decree,  and  without  any  previous 

proceeding  by  way  of  scire  facias  or 
otherwise  to  authorize  the  same.  It  will  be 
presumed,  in  the  absence  of  proper  averment 
and  proof  to  the  contrary,  that  the  execu- 
tion was  regularly  issued. 

But  the  third  plea  puts  the  fact  directly 
in  issue,  that  the  execution  was  sued  out 
irregularly  and  unlawfully,  after  the  expi- 
ration of  more  than  a  year  and  a  da3^  from 
the  time  of  the  rendition  of  the  decree,  and 
without  any  previous  proceeding  by  way  of 
scire  facias,  or  otherwise,  to  authorize  the 
same.  And  if  this  issue  were  material,  it 
would  probably  be  necessary  to  reverse  the 
judgment ;  there  being  no  evidence  tending 
to  show  that  there  was  any  previous  pro- 
ceeding which  authorized  the  issuing  of  the 
execution ;  and  the  burden  of  proving  that 
fact  devolving,  as  it  would  seem,  on  the 
plaintiffs,  as  having  the  affirmative  of  the 
issue.  But  I  do  not  think  the  issue  is  ma- 
terial. If  the  supposed  irregularity  exists 
it  does  not  render  the  execution  void:  but, 
at  most,  only  voidable.  Until  it  is  avoided 
it  must  be  regarded  as  a  valid  execution.  It 
cannot  be  avoided  by  plea  or  proof  in  this 
collateral  suit.  It  might  be  quashed  or  set 
aside  by  the  court  from  which  it  issued, 
on  the  motion  of  the  defendant  founded  oh 
notice   to   the  plaintiffs.     A   judgment  on 


which  no  execution  is  issued  within  a  year 
and  a  day  from  its  date,  is,  generally,  so 
far  presumed  to  be  satisfied  as  to  render  a 
scire  facias  to  revive  it  necessary.  It 
will  be  revived  on  the  return  of  the  scire 
facias,  as  a  matter  of  course,  unless  good 
cause  be  shown  to  the  contrary.  The  object 
of  the  scire  facias  is  merely  to  give  the  de- 
fendant a  day  in  court  to  show  such  cause. 
The  defendant  may  waive  this  benefit ;  and 
if  he  has  no  such  cause  to  show,  it  will  be 
his  interest  to  waive  it,  for  he  will  thereby 
save  the  costs  of  the  scire  facias.  If  an 
execution  be  issued  without  a  scire  facias, 
and  the  defendant  move  to  quash  it, 

282  the  plaintiff  may  show  *that  another 
execution   was   issued    within  a  year 

and  a  day  from  the  date  of  the  judgment ; 
or  that  he  was  prevented  from  issuing  one 
by  writ  of  error,  injunction,  cesset  executio, 
or  agreement  of  the  parties,  until  within  a 
year  and  a  day  next  before  the  date  of  that 
which  is  moved  to  be  quashed;  and  the 
motion  will  thereupon  be  overruled.  If  an 
execution,  irregularly  issued  without  scire 
facias,  be  levied  on  the  goods  of  the  defend- 
ant, he  would  have  some  motive  to  have  it 
quashed.  But  if  it  be  returned  nulla  bona, 
he  would  have  no  such  motive,  unless  he 
had  good  cause  to  show  against  the  revival 
of  the  judgment ;  and  would  naturally  be 
willing  to  waive  his  right  to  a  scire  facias. 
It  is  at  least  very  doubtful  whether  he  would 
be  allowed  to  have  the  execution  quashed, 
after  long  acquiescence,  when  the  plaintiff 
may  have  lost  his  evidence  to  show  that  it 
was  properly  issued,  and  when  his  judg- 
ment may  be  barred  by  th<^  act  of  limita- 
tions. But  certainly,  so  long  as  it  remains 
unquashedt  neither  the  defendant,  nor  any 
other  person,  can  avoid  it  in  any  collateral 
suit,  by  pleading  or  proving  that  it  was  ir- 
regularly issued.  The  execution  is  impor- 
tant evidence  in  his  case,  as  showing  by  its 
return  that  the  defendant  was  guilty  of  a 
devastavit;  and  it  seems  to  show  that  fact, 
whether  it  were  irregularly  issued  or  not. 
The  sheriff  was  bound  to  execute  it  in  either 
case ;  and  having  returned  it  no  effects,  the 
devastavit  was  thereby  established,  and  a 
right  of  action  accrued  on  the  executorial 
bond.  See  2  Tidd's  Prac.  1030,  1031,  1072, 
1153,  4  and  S ;  Watson  on  Sheriffs  139,  7  Law 
Libr. ;  Shirley  v.  Wright,  1  Salk.  R.  273; 
Campbell  V.  Gumming,  2  Burr.  R.  1187;  1 
Rob.  Pr.  56  and  507.  This  case  is  at  least 
as  strong  as  that  of  bail,  who,  it  has  been 
held,  cannot,  in  a  scire  facias  on  his  recog- 
nizance, object  that  the  ca.  sa.  against  his 
principal  was  irregularly  issued.  Peters- 
dorff  on  Bail  355-359,    10   Law    Libr. 

283  197-199,    and   cases   cited   in  *notes  f 
and    y.      The     doubt     expressed    by 

Petersdorff  as  to  the  correctness  of  this 
opinion,  is  not  sustained  by  the  case  of 
Thomas  v.  Young,  15  Bast's  R.  617,  which 
he  cites  for  the  purpose.  The  bail  was  there 
discharged  on  the  ground  that  without  his 
knowledge  a  cognovit  had  been  given  by 
his  principal  to  pay  the  debt  by  install- 
ments. 
If   the   issue   on    the  third  plea  was,  as  I 
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think,  immaterial,  a  verdict  thereon  for  the 
defendant  would  not  have  entitled  him  to  a 
judgment  if  the  verdict  had  been  for  the 
plaintiffs  on  the  other  issues ;  but  judgment 
would  have  been  rendered  for  the  plaintiffs 
non  obstante  veredicto.  It  follows  that  the 
judgment  in  this  case  was  properly  rendered 
for  the  plaintiffs. 

I  think  there  is  no  error  in  the  judgment, 
and  am  for  afiirming  it. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  affirmed. 
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*Moore  &  als.  v.  Holt. 
July  Term,  1868,  Lewisbarir. 


1.  PoreiiTii  Attschments  la  Bqaltyf— Priori  ties— Injnnc- 
tloo— Cam  st  Bar.— Process  in  a  f orelflrn  attachment 
i8  serred  upon  a  ffarnishee  having-  property  of  the 
absent  debtor  In  his  hands:  and  afterwards  other 
creditors  sne  out  attachments  at  law  against  the 
same  party  as  an  absconding  debtor,  which  are 
served  npon  the  same  ffarnishee;  and  before  the 
foreign  attachment  is  ready  for  a  hearing,  they 
obtain  jndfirments  and  an  order  for  the  sale  of  the 
property  in  the  hands  of  the  garnishee.  The 
plaintiff  in  the  foreign  attachment  may  amend  his 
bill  and  enjoin  the  sale. 

a.  Sanef— No  Affidavit— Bndortenieiit.*— It  is  not  nec- 
essary that  the  plaintiff  in  a  foreig-n  attachment 
shall  file  with  the  clerk  an  affidavit  of  the  nonres- 
idence  of  his  debtor  before  the  process  is  issued, 
in  order  to  constitute  it.  with  the  endorsement  in 
the  nature  of  an 'attachment  a  lien  when  served. 

3.  Samef— Same— Same— Rlirht  of  Officer, under.— The 
endorsement  in  the  nature  of  an  attachment  does 
not  authorize  the  officer  serving  it,  to  take  the 
effects  oat  of  the  hands  of  the  g-amishee,  or  to 
require  him  to  give  security  to  have  them  forth- 
coming; nor  does  it  operate  as  an  injunction  so  as 
to  subject  a  party  to  the  penalty  of  a  contempt 
for  disobedience.  If  the  plaintiff  desires  such  a^ 
order  of  the  court,  as  will  effect  these  purposes,  he 
must  file  the  affidavit  according-  to  the  terms  of 
the  act. 

*Poreiffn  Attachments  In  Bqalty— No  Affidavit— Bn- 
dorsement.— The  principal  case  was  cited  in  Pulliam 
V.  Aler,  15  Oratt  59.  to  the  point  that  it  is  not  neces- 
sary that  the  affidavit  of  nonresidence  shall  be  filed 
before  process  issues  to  constitute  it  with  the  en- 
dorsement in  the  nature  of  an  attachment  a  lien 
when  served.  See  principal  case  also  cited  in  Hall 
V.  Bank.  14  W.  Va.  610. 

Same— Affidavit— Time  of  Making.— It  is  well  settled 
that  the  affidavit,  required  by  the  statute  to  author- 
ize a  court  to  issue  out  an  attachment  ag^ainst  the 
estate  or  effects  of  an  absent  debtor,  may  be  made, 
either  before  or  after  the  bill  is  filed.  The  principal 
case  was  cited  for  this  proposition  in  Cirode  v. 
Buchanan,  22  Gratt  216;  Chapman  v.  Railroad,  26 
W.  Va.  S20  (see,  in  this  case,  a  somewhat  extended 
quotation  from  the  principal  case,  pp.  318-815) ;  fooU 
noU  to  Fisher  v.  March,  26  Qratt.  766.  See  also, 
O'Brien  v.  Stephens,  11  Gratt  610.  and  foot-note: 
monographic  note  on  "Attachments"  appended  to 
Lancaster  v.  Wilson.  27  Gratt  624. 


4*  Samel— Same— Statements  tak— It  is  not  necessary 
to  state  In  the  endorsement  on  the  tuJbvatna  the 
character  or  amount  ot  the  claims  for  which  the 
attachment  is  Issued.  This  is  to  be  done  in 
the  biU. 

8.  SameS— Sufficient  Proof  of  Nonreaidence.t— What 
circumstances  are  sufficient  to  show  that  the 
debtor  had  g'one  beyond  the  limits  of  the  state 
without  an  intention  to  return  when  the  procem 
Issued  in  a  foreign  attachment  was  served. 

6.  Samel— Decree— Redtal  as  to  Order  of  PoMlcation- 
Bfiect  In  Appellate  Courtt-The  decree  states  that 
tbe  order  of  publication  against  the  absent  de- 
fendant had  been  duly  published.  It  is  to  be  taken 
in  an  appellate  court  that  everything  required  by 
the  statute  was  done. 

7.  Samel— By  Onarantor.— A  guarantor  of  a  debt 
may  maintain  a  foreigm  attachment  agrainst  his 
principal,  before  he  has  paid  the  debt 

8.  Letters  of  Credlt-Qnaranty  |— Case  at  Bar— A  letter 
written  by  a  party  to  merchants  with  whom  he 
had  been  in  the  habit  of  dealing-,  introducing-  to 
them  his  brother  who  was  a  stranger  to  them, 
stating-  that  this  brother  was  goluff  to  their  city  to 
purchase  «roods,  and  requesting-  them  to  introduce 
him  to  some  of  the  houses  at  which  the  writer 
dealt  **with  assurance  that  any  contract  of  his  will 
and  shall  be  promptly  paid,**  is  a  g-uaranty. 

iSee  monog-raphic  note  on  ''Attachments'*  ap- 
pended to  Lancaster  v.  Wilson,  27  Gratt  624. 

tPoreiirn  Attachments— What  Constttatea  Nonrecl- 
dence.— See  principal  case  cited  in  Dean  v.  Cannon. 
87  W.  Va.  120.  16  S.  £.  Rep.  446;  fQoi-9ioU  to  Clark  r. 
Ward.  18  Gratt.  441;  foot-noU  to  Longr  v.  Ryan,  80 
Gratt  718. 

tSame— Decree  Redtal  of  Due  Service  of  Prooese— 
Effect  In  Appellate  Court— In  Steenrod  v.  Railroad 
Co.,  27  W.  Va.  12,  it  is  said:  "The  decree  of  June  fi. 
1880,  states  that  the  cause  came  on  to  be  heard, 
amonff  other  thing's,  upon  the  order  of  publication 
against  the  nonresident  defendants  *duly  executed.* 
This  accordiufir  to  the  settled  law  is  conclusive  as  to 
the  due  publication  of  the  order,  so  far  as  the  appel- 
late court  is  concerned.  Hunter  v.  Spotswood.  1 
Wash.  145:  Gibson  v.  White,  SMunf.94;  Moore t.  Holt, 
10  Qratt.  2S4. **  See,  In  accord,  the  principal  case  cited 
in  Arnold  v.  Arnold.  U  W.  Va.  456;  Scott  v.  Ludine- 
ton,  14  W.  Va.  802;  Taylor  v.  Cox,  82  W.  Va.  168.  0  & 
E.  Rep.  76:  foot-note  to  Cralfir  v.  Sebrell.  0  Gratt  181. 

iLettersof  Credit— interpretation.— Letters  of  credit 
are  regarded  as  mercantile  instruments,  and.  ac- 
cording to  the  better  opinion,  they  should  receive 
not  a  strict  and  technical,  but  a  fair  and  reasonable 
interpretation,  according-  to  the  true  import  of  their 
terms,  and  what  may  be  fairly  presumed  to  have 
been  the  intention  and  understanding- of  the  parties. 
Tischler  v.  Hofheimer,  88  Va.  85,  4  S.  E.  Rep.  870, 
citing  Moore  v.  Holt,  lo  Oratt.  tS94:  Douglass  v.  Rey- 
nolds, 7  Peters*  R.  118;  Lawrence  v.  McCalmont  2 
Howard  426. 

Written  Instruments- Parol  Evidence.— The  princi- 
pal case  was  cited  in  Woodward,  etc.,  Co.  v.  Foster. 
18  Gratt  207,  to  the  point  that  parol  evidence  of  the 
relations  of  parties,  and  of  the  circumstances  under 
which  a  written  contract— especially  a  mercantile 
instrument— was  made,  may  be  Gflven  in  order  to 
explain  the  intention  when  not  plainly  expressed. 

See  further,  monoerraphic  note  on  *'B11U.  Notes 
and  Checks'*  appended  to  Arcber  v.  Ward,  0  Gratt 
622. 
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285  *This  was  a  proceeding   by  foreign 
attachment,    in    the   Circuit  court   of 

Botetourt  county,  by  Samuel  P.  Holt  against 
Joseph  W.  Holt  an  absent  debtor,  and  James 
Snodgrass  and  others,  home  defendants. 
The  case  is  stated  by  Judge  Lee  in  his 
opinion. 

Mays  and  Lackland,  for  the  appellants. 
F.  T.  Anderson,  for  the  appellee. 

LKK»  J.  This  is  a  contest  between  per- 
sons claiming  to  be  creditors  of  a  common 
debtor,  and  seeking  priority  out  of  the  pro- 
ceeds of  his  effects,  which  have  proved 
inadequate  to  the  satisfaction  of  all. 

The  suit  of  the  appellee  was  what  is 
called  '*a  foreign  attachment,"  commenced 
by  a  subpoena  sued  out  on  the  12th  of  Octo- 
ber 1846,  with  the  usual  endorsement  to  at- 
tach the  effects  of  the  absent  debtor  in  the 
hands  of  the  home  defendants,  and  to  re- 
strain the  latter  from  disposing  of  them  till 
the  further  order  of  the  court.  It  was  made 
returnable  to  the  November  rules  following ; 
and  upon  the  day  on  which  it  issued,  it 
was  executed  upon  the  defendant  Snodgrass, 
who  had  in  his  possession  a  stock  of  goods 
and  other  effects  belonging  to  the  debtor 
Joseph  W.  Holt.  After  the  service  of  this 
process,  that  is  to  say,  on  and  after  the  17th 
day  of  October  1846,  the  appellants  and 
other  creditors  of  the  said  Joseph  Holt  sued 
out  their  several  attachments  at  law,  and 
the  same  were  levied  upon  the  same  prop- 
erty. 

At  the  November  term  of  the  county  court 
of  Botetourt,  these  creditors  obtained  judg- 
ments upon  their  respective  attachments, 
with  orders  for  the  sale  of  the  attached 
effects;  and  thereupon  the  appellee,  who 
had  filed  his  bill  at  the  November  rules, 
filed  a  supplemental  bill,  setting  out  the 
proceedings  of  these  creditors,  alleging  that 
they  were  about  to  proceed  to  execute  the 
orders  of  sale  of  the  goods,  and  pray- 

286  ing    for  an    ^injunction   to    restrain 
them   from   so    doing,    and   that   the 

goods  might  be  applied  to  his  benefit  ac- 
cording to  the  prayer  of  the  original  bill. 
The  appellants  and  others  of  the  attaching 
creditors  filed  their  answers,  contesting  the 
appellee's  right  to  recover  according  to  the 
pretensions  of  his  bill,  and  claiming  prior- 
ity for  themselves  out  of  the  attached 
effects.  Subsequently  the  goods  were  sold 
by  an  agent  agreed  upon  by  the  parties  and 
the  proceeds  brought  into  court ;  and  there 
having  been  a  reference  and  a  report  under 
an  interlocutory  order  made  in  the  cause,  on 
the  9th  of  September  1848,  the  cause  was 
heard,  and  a  decree  pronounced  sustaining 
the  right  of  the  appellee  to  recover  accord- 
ing to  his  pretensions,  and  also  awarding 
to  him  priority  out  of  the  proceeds  of  the 
attached  effects;  and  the  injunction  which 
had  been  granted  to  restrain  the  creditors 
who  had  taken  attachments  at  law,  was 
accordingly  perpetuated,  and  the  receiver 
who  held  the  fund  was  directed  to  pay  over 
the  same  to  the  complainant,  and  the  at- 
taching creditors  to  pay  the  costs  of  the 
supplemental   bill.     From    this  decree   the 


defendants  Moore,  Brough  and  Smith,  ap- 
plied for  and  obtained  an  appeal  to  this 
court. 

The  first  question  presented  in  this  case 
is  as  to  the  regularity  of  the  proceeding  by 
injunction  at  the  suit  of  the  creditor  in  a 
foreign  attachment  to  restrain  creditors  who 
have  attached  the  same  effects  by  proceed- 
ings at  law,  from  appropriating  them  to 
their  use.  This  question  is  however  suffi- 
ciently answered  by  the  case  of  Erskine  v. 
Staley,  12  Leigh  406,  in  which  it  is  dis- 
tinctly held  that  an  application  to  the  court 
of  chancery  to  enjoin  a  sale  in  such  a  case 
under  the  judgment  at  law  is  entirely  reg- 
ular and  proper ;  and  the  judge  who  deliv- 
ered the  opinion  in  the  case  states  that  it  is 
the  only  remedy  the  plaintiff  in  the  foreign 
attachment  could  resort  to. 

It  is  objected  on  the  part  of  the  ap- 

287  pellants,  that  the  ^appellee's  attach- 
ment was  issued  irregularly,  and  was 

void  because  no  such  affidavit  of  the  non- 
residence  of  the  debtor  as  is  required  by  the 
statute,  had  been*  made  and  filed  before  the 
subpoena  with  the  endorsement  of  attach- 
ment issued.  It  has  never  been  the  practice, 
so  far  as  I  have  been  able  to  learn,  to  file 
an  affidavit  of  nonresidence  with  the  clerk, 
in  order  to  authorize  him  to  issue  the  sub- 
poena and  to  make  such  an  endorsement  in 
the  nature  of  an  attachment  thereon  as  the 
plaintiff's  counsel  may  direct.  According 
to  the  long  established  usage  of  the  state, 
such  an  endorsement  without  a  previous  affi- 
davit, serves  as  a  notice  to  the  home  de- 
fendant not  to  part  with  the  effects  of  the 
debtor  in  his  hands  without  leave  of  the 
court,  and  when  served  upon  the  home  de- 
fendant, creates  a  lien  in  favor  of  the  cred- 
itor, of  which  neither  the  absent  debtor  nor 
the  garnishee,  by  any  act  of  theirs,  nor  any 
third  person,  by  any  attachment  or  other 
process  of  law  subsequently  levied,  could 
deprive  him.  This  practice  has  been  re- 
peatedly recognized  as  regular,  both  by  the 
chancery  courts  and  the  Court  of  appeals. 
Smith  V.  Jenny,  4  Hen.  &  Munf.  440;  Mc- 
Kim  V.  Fulton,  6  Call  106;  Williamson  v. 
Bowie,  6  Munf.  176 ;  Erskine  v.  Staley,  12 
Leigh  406.  An  endorsement  in  the  nature 
of  an  attachment  has  not,  it  is  true,  been 
construed  to  authorize  the  officer  serving  it, 
to  take  the  effects  out  of  the  hands  of  the 
garnishee,  or  to  require  him  to  give  secu- 
rity to  have  them  forthcoming;  nor  does  it 
operate  as  an  injunction  so  as  to  subject  a 
party  to  the  penalty  of  a  contempt  for  dis- 
obedience. If  the  plaintiff  desire  such  a 
formal  order  of  the  court  as  will  serve  these 
purposes,  he  must  file  the  affidavit  accord- 
ing to  the  terms  of  the  act:  but  for  the 
purpose  of  a  notice  to  the  garnishee  and  to 
secure  a  lien  upon  the  property,  a  subpoena 
with  an  endorsement  in  the  nature  of  an 
attachment,  comes  in  place  of  the  formal 
order  of   the    court,    and   had    indeed 

288  superseded  *it   in   practice,    and  ren- 
dered   it    unnecessary    as    earl^*     as 

Smith  V.  Jenny,  decided  in  1809.  The  act 
certainly  does  not  require  the  affidavit  to  be 
filed  before  the  subpoena  can   issue,    and   I 
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am  aware  of  no  case  from  which  any  in- 
ference can  be  fairly  made  to  require  it. 
The  case  of  Brien  v.  Pittman,  12  Leigh  379, 
referred  to  by  the  counsel,  does  not  so  de- 
cide. The  court  in  that  case  held  that  it 
was  error  in  the  court  below  to  proceed  to 
decree  against  absentees  without  an  affida- 
vit of  nonresidence,  or  that  upon  enquiry  at 
their  usual  places  of  abode,  they  could  not 
be  found.  Nothing  is  intimated  of  any 
necessity  to  iile  this  affidavit  before  the  sub- 
poena issues;  and  it  is  expressly  held  that 
the  answer  of  a  defendant  admitting  that 
he  was  a  nonresident  would  render  any  affi- 
davit unnecessary.  I  think  the  objection 
cannot  be  sustained. 

The  next  objection  is,  that  the  attach- 
ment was  void  for  uncertainty,  because 
neither  the  character  nor  the  amount  of  the 
claims  for  which  the  attachment  is  sued  out 
is  stated  in  the  endorsement  on  the  sub- 
poena. The  endorsement  however  is  of 
course  to  be  understood  as  referring  to  the 
bill  to  be  filed,  in  which  the  nature  and 
amount  of  the  complainatit's  demands  must 
be  properly  exhibited.  It  is  argued,  how- 
ever, that  a  plaintiff,  after  issuing  his  sub- 
poena with  an  endorsement  in  general  terms, 
and  after  it  had  been  served,  might  pur- 
chase up  other  claims  against  the  debtor, 
and  include  them  in  his  bill,  and  thus  prac- 
tice a  fraud  upon  other  creditors  who  had 
acquired  rights  after  his  attachment  had 
been  served  on  the  garnishee,  but  before 
his  purchase  of  such  additional  claims.  The 
answer  to  this  is  that  the  court  cannot  pre- 
sume such  a  fraud,  and  must  refer  the  owner- 
ship of  the  claims  set  up  in  the  bill  filed  to 
the  time  of  the  suing  out  of  the  subpoena,  in 
the  absence  of  proof  or  suggestion  to  the 
contrary ;  but  that  it  is  entirely  competent 
to  an3'  party  interested  to  set  up  such  a 
case,  in  some  proper  manner,  in  de- 
289  fence  of  his  ^rights;  and  upon  its 
being  made  out,  the  court  will  restrict 
the  operation  of  the  attachment  to  the  sub- 
ject which  it  properly  embraces,  and  not 
suffer  it  to  be  used  to  defraud  those  who 
may  have  acquired  rights  after  its  emana- 
tion. 

The  next  objection  is,  that  the  proof  in 
the  case  was  not  sufficient  to  show  that  the 
defendant  Joseph  W.  Holt  was  a  nonresi- 
dent of  the  commonwealth  at  the  time  the 
suit  was  instituted.  The  bill  alleges  that 
at  the  time  of  the  emanation  of  the  sub- 
poena, the  said  Joseph  Holt  *'was  and  still 
is  a  nonresident  of  the  commonwealth  of 
Virginia,  and  that  upon  enquiry  at  his 
usual  place  of  abode,  he  could  not  be  found, 
so  as  to  be  served  with  process."  The 
preamble  of  the  statute,  1  Rev.  Code  1819, 
p.  474,  ch.  123,  recites,  that  whereas  cred- 
itors had  experienced  great  difficulties  in  the 
recovery  of  debts  due  from  persons  residing 
out  of  the  jurisdiction  of  this  common- 
wealth, &c.,  and  then  goes  on  to  provide 
that  where  any  suit  had  been  or  thereafter 
should  be  commenced  for  relief,  against  any 
defendants  who  are  out  of  this  country,  and 
others  within  the  same,  having  effects  in 
their    hands,    &c.,  upon   affidavit  that  such 


defendant  or  defendants  are  out  of  the 
country,  or  that  upon  enquiry  at  his,  her  or 
their  usual  place  of  abode,  he,  she  or  they 
could  not  be  found,  so  as  to  be  served  with 
process,  the  court  may  make  proper  orders 
to  secure  the  attached  effects,  and  appoint 
a  day  in  the  succeeding  term  for  the  ap- 
pearance of  such  defendants,  &c. ,  a  copy  of 
the  order  fixing  such  day  to  be  published  as 
thereby  provided.  Now  it  might  be  held, 
upon  an  equitable  construction  of  this 
statute,  that  where  a  debtor  has  actually 
left  his  usual  place  of  abode  and  set  off  for 
a  distant  state,  with  the  intention  not  to 
return  to  his  residence,  but  in  future  to  re- 
side out  of  the  state,  an  attachment  sued 
out  after  his  departure  might  be  sus- 
tained, although  it  chanced    he    had 

290  *not  actually  passed  the  state  line  at 
the   time  the   subpoena    issued.    Bat 

however  this  may   be,  I   think  it  may  be 
verj'    fairly   and   sufficiently  inferred  from 
the  evidence  that  on   the  12th   of    October 
1846,  the  defendant  Joseph  Holt  was  out  of 
the   state,    and  that  he  had  left  it  without 
the  animus  revertandi,  but  with  a    formed 
purpose  to  take  up  his  residence  in  another 
state.     It  appears   that  he  was  a  merchant 
doing  business  in  Botetourt  county ;  that  he 
was    not  successful  in  business,   or  at  all 
events   that  he  was  much  involved  and  em- 
barrassed by  his  debts ;  that  he  left   home 
on  the   15th   of  September  1846,  under  such 
circumstances  as  induced  a   witness,    who 
professes  to  have   noticed  them,  to  believe 
that  his  intention  was  not  to  return,  though 
the  ostensible  purpose  for  which   he  went 
away   was  to   purchase  goods.      After  his 
departure,  the  ^rst  that  appears  to  be  heatd 
of  him  is  from   Beverly   in   the  county  of 
Randolph,  (west  of  the  mountains,)  and  on 
the  route  of  the   Ohio  river.     From  that 
place  he  writes  a  letter  to  the  witness,  who 
appears  to  have  been  a  confidential  friend, 
dated  the  1st  of  October  1846,  in  which  he 
avows  his  purpose  not  to  return,  though  he 
intimates   that  such   was  not  his  purpose 
when  he  left  home.     He  speaks  of  his  debts, 
gives   some  directions  about     winding  up 
his  business,  and  paying   them  as  far  as 
possible,  and  speaks  of  his  future  prospects 
in  business.     He  intimates  that  appearances 
were  against  him,  and  that  he  had  no  doubt 
he  would  be  looked  upon  about  Amsterdam 
(his   former    residence)   as    a    ** confirmed 
rascal, ' '  but  hopes  to  prove  to  the  contrary, 
in  the  future.     A  short  time   after  this  he 
is  heard  from  in  Indiana,   through  a  letter 
addressed  by  him  to  the  same  witness,   in 
which  he  states  that  he  had  been  in  Cincin- 
nati, had  there  purchased  a  stock  of  goods, 
and  was  then  selling  them  in  Indiana.    Now 
as  he  was  in  Beverly  on  the  1st  of  Oc- 

291  tober,  a  place  which  we  know  *3adi- 
cially,  is  but  three  or  four  days'  easy 

journey  at  the  very  utmost,  from  the  Ohio 
river,  upon  which  he  could  have  a  speedy 
passage  to  Cincinnati,  where  he  appears  to 
have  been,  and  a  short  time  after  he  was  in 
Beverly,  was  in  Indiana  selling  a  stock  of 
goods  which  he  had  in  the  mean  time  pur- 
chased in  Cincinnati,  in  the  absence  of  evi- 
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dence  of  any  detention  or  delaj  in  Virginia, 
I  think  it  may  be  reasonably  inferred  that 
as  early  as  the  12th  of  October  he  had 
passed  out  of  the  state  of  Virginia,  and 
that  he  had  left  the  state  without  the  inten- 
tion to  return ;  and  as  the  moment  he  left  it 
irith  the  intention  to  take  up  his  future 
residence  elsewhere,  he  ceased  to  be  a  resi- 
dent of  this  state,  I  regard  the  allegation 
of  nonresidence  as  sufficiently  proved  in  the 
cause. 

The  next  objection  is,  that  there  is  no 
proof  in  the  record  to  show  that  the  order  of 
publication  against  the  alleged  absent  de- 
fendant had  been  duly  executed  as  the  law 
requires.  The  decree,  however,  states  that 
the  order  of  publication  against  Joseph  Holt 
had  been  duly  published,  and  as  due  publica- 
tion requires  both  the  insertion  of  the  order 
in  a  newspaper  for  the  prescribed  period, 
and  the  posting  of  it  at  the  court-house 
door  in  due  time,  the  decree  must  be  con- 
strued to  import  that  both  were  done.  And 
it  has  been  decided  by  this  court  on  several 
occasions,  that  where  the  decree  states  that 
publication  had  been  made,  it  will  be  suffi- 
cient, and  this  court  will  not  look  into  the 
record  for  the  evidence  of  the  fact.  Hunt- 
er's ex'or  V.  Spotswood,  1  Wash.  145;  Gib- 
son V.  White,  3  Munf .  94 ;  Crai^  v.  Sebrell, 
9  Gratt.  131.  I  think  this  objection  also 
should  be  overruled. 

The  fifth  ground  of  error  assigned  by  the 
appellants  is,  that  there  was  no  such  rela- 
tion subsisting  between  Joseph  Holt  and 
the  appellee  as  would  entitle  the  latter  to 
maintain  an  attachment  against  him : 
292  That  *the  appellant  was  at  most  but 
a  guarantor  or  security  for  debts  of 
Joseph  Holt  not  yet  paid,  and  not  such  a 
creditor  as  this  remedy  was  provided  for  by 
the  statute  to  enable  him  to  recover  a  debt 
due.  I  do  not  think,  however,  that  the 
remedy  intended  to  be  provided  by  this 
statute  is  of  so  restricted  a  character  as  this 
assignment  of  error  and  the  argument  of 
the  appellant's  counsel  would  seem  to  sup- 
pose. For  although,  in  the  case  of  Wilson 
v.  Koontz,  7  Cranch  R.  202,  it  is  said  that 
although  the  proceeding  is  in  chancery,  yet 
the  matter  is  a  case  at  law  between  the 
parties,  the  remark  was  obviously  intended 
to  be  applied  to  that  particular  case,  which 
was  a  simple  attachment  in  chancery  to 
recover  the  amount  of  a  note  which  must 
have  been  recovered  by  a  suit  at  law  if  the 
defendant  had  not  been  a  nonresident.  But 
there  is  no  doubt  that  purely  equitable 
rights  may  be  secured  and  enforced  through 
the  medium  of  the  foreign  attachment. 

The  fifth  section  of  the  statute,  1  Rev. 
Ck>de  1819,  p.  476,  plainly  extends  the  provi- 
sions in  relation  to  *' absent  debtors"  proper, 
to  all  cases  of  suits  in  chancery  against 
any  absent  defendants,  concerning  any 
matter  or  thing  whatever ;  and  in  the  case 
of  Templeman  v.  Fauntleroy,  3  Rand.  434, 
we  see  that  purely  equitable  claims  as  well 
as  legal  demands  may  be  made  the  subject 
of  foreign  attachment:  And  we  are  told 
that  ** where  the  case  properly  belongs  to 
the   court  of  equity,  all  equitable  rules  and 


principles  will  attach  to  it."  Carr,  J.,  p. 
441.  Now  it  cannot  be  doubted  that  the 
claim  of  a  party  standing  in  the  condition 
of  a  guarantor  or  surety,  to  protect  himself 
against  loss  by  reason  of  the  failure  of  the 
principal  debtor,  is  such  an  equitable  right 
as  may  be  enforced  through  the  medium  of 
a  foreign  attachment.  If  the  debt  be  due, 
and  the  principal  debtor  can  be  served  with 
process,    the  right  of   the  surety   to 

293  maintain  a  bill  ^quia  timet  proper,  is 
undeniable.     If  the  principal  debtor, 

however,  be  out  of  the  commonwealth,  then 
the  attachment  comes  in  place  of  the  serv- 
ice of  process  upon  him.  And  if  the  debt 
be  not  due,  a  court  of  equity,  upon  familiar 
principles  analogous  to  those  of  the  bill 
quia  timet  proper,  can  have  no  difficulty  in 
protecting  a  surety  against  loss  by  reason  of 
the  absence  of  the  debtor  from  the  common- 
wealth. But  I  regard  this  as  a  matter 
which  is  settled  by  the  case  of  Williamson 
V.  Bowie,  6  Munf.  176.  In  that  case  the 
court  sustained  an  attachment  in  chancery 
against  a  nonresident  maker  of  a  note,  to 
indemnify  and  relieve  an  endorser,  who,  in 
reference  to  the  holder,  stood  as  a  mere 
surety  for  the  debt.  And  there  can  be  no 
substantial  difference  between  the  case  of 
an  endorser  in  such  a  case  and  a  surety  or 
guarantor,  such  as  is  the  appellee  in  this 
case.  Both  are  in  effect  but  sureties  for  a 
debt  properly  due  from  another. 

The  same  principle  is  deducible  from  the 
case  of  McKim  v.  Fulton,  6  Call  106, 
though  the  report  of  the  case  is  somewhat 
obscure.  The  bill  was  filed  on  behalf  of 
one  partner  of  a  mercantile  concern  which 
had  been  dissolved,  to  attach  the  effects  of 
the  other  partner  who  was  a  nonresident, 
and  to  have  them  so  applied  as  to  exonerate 
the  plaintiff  from  liability  for  the  debts  of 
the  firm  .which  the  nonresident  partner, 
upon  the  dissolution  of  the  firm,  had  taken 
upon  himself  to  pay.  Now  as  the  nonresi- 
dent partner  had  agreed  to  pay  the  debts  of 
the  firm  and  to  save  the  other  harmless,  as 
between  themselves,  the  former  became  the 
principal  debtor,  and  the  latter  the  surety 
merely;  Buchanan  v.  Clark,  supra;  and  al- 
though the  plaintiff  had  not  been  made  lia- 
ble for  any  of  the  debts  of  the  iirm,  so  far 
as  it  appeared,  yet  the  attachment  to  secure 
him  against  his  contingent  liability  was 
sustained  by  the  Court  of  appeals,  al- 

294  though  it  had  been  ^discharged  by 
the  chancellor.  In  the  case  of  Wil- 
liamson V.  Bowie,  above  cited,  the  promis- 
sory note  which  the  plaintiff  had  endorsed 
and  against  which  he  sought  indemnity, 
had  not  been  paid,  and  had  not  become 
payable  when  the  attachment  was  taken  out. 
Yet  that  was  deemed  no  objection  to 
granting  the  relief  prayed  for.  In  this 
case  all  the  debts  against  which  the  appel- 
lee was  held  entitled  to  protect  himself  by 
his  attachment,  had  become  due  and  pay- 
able before  the  attachment  was  issued,  and 
in  this  respect  the  case  is  stronger  than 
Williamson  v.  Bowie. 

But  it  is  insisted   that  the  appellee   was 
not  in  fact  a  surety    for  Joseph   Holt ;  that 
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the  letter  of  credit  on  the  faith  of  which  it 
'was  said  the  goods  were  furnished,  was  no 
guaranty  but  a  mere  letter  of  introduction 
or  recommendation,  upon  which  the  appellee 
could  not  have  been  liable  in  a  court  of 
law ;  and  at  all  events,  that  he  could  not 
have  been  made  liable  unless  notice  had 
been  given  him  that  his  guaranty  was  ac- 
cepted, and  of  the  amount  of  goods  furnished 
upon  it.  A  guaranty  is  a  collateral  engage- 
ment or  undertaking  to  be  responsible  for 
the  debt  of  another  upon  his  failure  to  per- 
form his  engagement.  The  languacre  used 
must  express  in  a  clear  and  explicit  manner, 
an  intention  on  the  part  of  the  guarantor  to 
make  good  the  engagement  of  the  principal 
in  case  of  his  default.  Russell  v.  Clark, 
7  Cranch.  69,  90,  91.  But  as  a  guaranty  is 
regarded  as  a  mercantile  instrument,  it  is 
not  to  be  interpreted  by  any  strict  technical 
rules  of  construction,  but  by  what  may  be 
fairly  presumed  to  have  been  the  intention 
and  understanding  of  the  parties.  Doug- 
lass V.  Reynolds,  7  Peters'  R.  113;  Lee  v. 
Dick,  10  Peters'  R.  482;  Bell  v.  Bruen,  1 
How.  8.  C.  R.  169.  In  this  case  the  appellee, 
a  merchant  doing  business  in  the  country, 
writes    to  a  mercantile  house  in  Richmond 

with  which  he  was  in  the  habit  of 
295      dealing,    stating   that    *^hi8     brother 

was  going  to  Richmond  to  purchase 
goods,  and  as  he  was  unacquainted  there, 
the  writer  requests  his  correspondents  to  in- 
troduce him  to  some  of  the  houses  at  which 
he  (the  writer)  dealt;  **with  assurance 
that  any  contract  of  his  will  and  shall  be 
promptly  paid."  Now  I  think  there  could 
scarcely  be  a  more  unambiguous,  clear  and 
explicit  expression  of  intention  on  the  part 
of  the  writer  to  assume  the  liability  of  a 
surety  upon  the  default  of  the  principal, 
and  those  to  whom  the  letter  might  be 
shown  could  not  understand  it  in  any  other 
sense.  It  is  not  at  all  like, the  letters  in  the 
case  of  Russell  v.  Clark,  referred  to  by  the 
counsel.  In  those  letters,  as  the  chief  jus- 
tice states  in  delivering  his  opinion,  while 
there  were  to  be  found  expressions  alluding 
to  that  reciprocity  of  benefits  which  results 
from  the  intercourse  of  merchants  with 
each  other,  there  was  no  intimation  of  any 
intention  on  the  part  of  the  writers  to  be- 
come answerable  for  the  parties  introduced. 
They  were  simply  letters  of  introduction 
and  recommendation,  such  as  are  usual 
among  merchants,  manifesting  the  friend- 
ship of  the  writers  for  the  parties  intro- 
duced, and  their  solicitude  that  the  party  to 
whom  they  were  addressed  should  aid  their 
operations  so  far  as  his  own  view  of  his  in- 
terests would  induce  him  to  engage  in  the 
transactions  of  a  house  of  high  character 
and  having  the  particular  goc^  wishes  of 
the  writers. 

I  think  the  letter  in  this  case  might  prop- 
erly have  been  regarded  by  those  to  whom 
it  was  shown  as  the  guaranty  of  the  appellee 
for  such  sales  as  they  might  make  to  Joseph 
Holt  upon  the  faith  of  it ;  and  no  question 
can  be  raised  as  to  consideration,  as  it  is 
well  settled  that  it  is  not  necessary  there 
should  be  a  consideration  directly  between 


the    persons    giving    and    receiving    tlie 

guaranty.     It  is  sufficient  if  the   party    for 

whom  the  guarantor  becomes  surety  receives. 

a  benefit,  or  the  party  to  whom    the 

296  guaranty  is  given  suffers  a  *lo88,  as  an 
inducement  to  the  surety  to  become  ttie 

guarantor.     Morley  v.  Boothby,  3  Biag.  R. 
107,  11   Eng.  C.  ly.  R.  53;  Bum    v.    Guy,  4- 
East's  R.  190;  Willatts  v.  Kennedy,  8  Bing^. 
R.  10,  21  Eng.  C.  L.  R.  200. 

As  to  the  questions  whether  the  guaranty 
was   accepted,  and    whether  due   notice    of 
such  acceptance  of  the  advances  made  upon 
it,  and  of  the  default  of  Joseph  Holt,  was 
given    to  the  appellee,  I  have   to  say    that 
however  they  might  have  been  determined 
in    an   original   action  at  law  against  the 
appellee  by  a   party  who  had  made  the  ad- 
vances, yet  that  they  cannot  now  be  raised 
in  this  case  in  a  manner  to  be  at  all   avail- 
able to  the  appellants,  except  in  connection 
with    the  allegation  of  fraud  and  collusion 
between    the  Richmond  merchants  and  the 
appellee.     But  this  allegation   is,    I  think, 
wholly  unsustained  by  the  proofs.     Indeed 
the  only  circumstance  of  the  appellee's  hav- 
ing the  claims  of  the  Richmond  merchants 
in  his  possession  and  the  suing  out  attach- 
ments in  their  names,  which  tends  to  raise 
even  a  suspicion  of  the  fairness  of  the  trans- 
action, is,  I  think,  satisfactorily  accounted 
for.     Those  claims  were  no  doubt  sent   to 
the  appellee  with  authority  to  use  the  names 
of  the  creditors,  if  necessary  to  enable  the 
appellee  to  secure  himself  from  loss  on   ac- 
count of  his  liability   for  them;    and    the 
attachments  were   sued  out  after   this  suit 
was  brought,  out  of  abundant  caution,  for 
the  purpose  of  securing  the  appellee  so  far 
as  they  might  serve  that  purpose,    in  case 
it  turned  out  that  he  could  not  maintain  his 
foreign  attachment. 

Laying  aside  then  the  charge  of  fraud 
and  collusion,  I  think  the  circumstances  of 
this  case'  are  such  as  to  constitute  a  waiver 
on  the  part  of  the  appellee,  of  all  the  qaes- 
tions  above  suggested,  and  a  distinct  recog- 
nition of  his  liability.  It  is  clear,  as  I 
think,  that  the  goods  were  sold  by  the 

297  Richmond  merchants  to  Joseph  *H(^t 
upon  the  credit  of  the  appellee's  guar- 
anty. There  was  a  strong  moral  obligation 
on  the  part  of  the  latter  to  pay  the  debts  if 
Joseph  Holt  failed  to  do  so,  even  if  the 
creditors  had  lost  their  legal  right  to  recover 
against  him  by  failure  to  give  such  notices 
as  might  have  been  required.  It  is  clear 
from  Joseph  Holt's  letter  to  Snodgrass,  that 
he  regarded  his  brother  as  not  only  morally 
but  legally  bound  for  these  debts,  and  that 
he  believed  his  brother  so  considered  him- 
self. And  in  his  original  bill,  the  appellee 
distinctly  admits  both  a  moral  and  legal 
obligation  on  his  part  to  pay  them.  This 
bill,  it  is  true,  was  not  filed  until  the  No- 
vember rules,  which,  though  the  earliest 
possible  period  at  which  it  could  have  been 
filed,  was  yet  after  the  appellants  had  sued 
out  their  attachments ;  but  as  the  Richmond 
creditors,  whose  debts  had  been  guarantied, 
were  named  as  parties  defendants  in  the 
subpoena   of   attachment   sued   out   on  the 
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12th  of  October,  before  any  of  the  attach- 
ments at  law  had  issued,  and  as  they  could 
not  have  been  made  defendants  for  any 
conceivable  purpose  except  to  enable  the 
appellee  to  maintain  his  attachment  by 
virtue  of  his  liability  for  the  debts  due 
them,  I  think  the  bill  on  this  point  should 
relate  back  to  the  issuing  of  the  subpoena, 
and  may  properly  be  referred  to  as  the 
fair  exponent  of  his  relation  to  those  cred- 
itors, as  understood  by  himself,  at  that 
time. 

Both  Fry  and  Company  and  Kent  and 
Company  claim  in  their  answers  that  after 
Joseph  Holt  went  away,  but  before  the  ap- 
pellee sued  out  his  attachment,  the  latter 
admitted  his  liability  to  them,  and  assumed 
the  payment  of  the  debts  due  them  from 
Joseph,  respectively.  And  the  circumstance 
of  their  claims,  as  well  as  that  of  Willing- 
ham,  having  been  sent  by  them  to  the  ap- 
pellee or  his  counsel,  to  be  used  for  his 
benefit,  and  the  acts  and  conduct  of 
296  the  appellee,  all  ^concur  to  confirm 
the  statements  of  the  bill,  and  dis- 
close a  clear  recognition  of  his  liability 
when  he  brouf;-ht  his  suit. 

Another  objection  which  has  been  taken 
is,  that  it  is  not  proven  the  letter  of  guar- 
anty was  written  at  the  time  it  bears  date, 
nor  that  the  Richmond  merchants  trusted 
Joseph  Holt  on  the  faith  of  it.  But  the 
letter  was  delivered  to  Fry  &  Co.,  and  was 
produced  and  exhibited  by  them  with  their 
answer.  If  it  had  been  fraudulently  ante- 
dated, it  was  for  the  appellants  to  show  it. 
They  have  offered  no  proof  of  any  such 
antedating;  the  circumstances  of  the  case 
do  not  render  it  at  all  probable,  and  the 
court  cannot  presume  it.  And  as  to  its 
effect  in  giving  credit  to  Joseph  Holt,  the 
answer  of  the  parties  before  referred  to  state 
explicitly  that  they  sold  their  goods  upon 
the  faith  of  the  letter,  and  would  not  have 
sold  them  without  it.  The  letter  is  dated  at 
Big  Lick  in  Botetourt  county  on  the  18th  of 
March  1846;  it  is  delivered  to  Fry  &  Co., 
and  in  five  or  six  days  afterwards,  these 
merchants  in  Richmond  let  him  have  goods 
amounting  altogether  to  upwards  of  two 
thousand  dollars,  and  he  a  stranger  to  them 
all  and  having  no  other  introduction  except- 
ing this  letter  with  a  memorandum  which 
appears  to  have  been  written  at  the  foot  of 
it  and  signed  by  one  Edward  Carter,  in 
which  he  stated  that  he  considered  that 
goods  sold  on  time  to  Joseph  Holt,  to  the 
amount  of  fifteen  hundred  dollars,  would  be 
paid  for  by  him.  No  one  can  doubt,  I  think, 
that  the  parties,  in  making  these  sales 
to  Joseph  Holt,  did  rely  upon  the  guaranty 
of  the  appellee  with  whom  they  were  ac- 
quainted, and  who  had  been  a  dealer  with 
them  himself. 

The  last  ground  of  error  assigned  is,  that 
the  suit  should  have  been  in  the  names  of 
the  appellee  and  Carter,  and  not  of  the  ap- 
pellee alone.  But  it  may  be  a  question 
whether  Carter's  memorandum  is  any 
299  guaranty  *at  all ;  and  if  it  could  be  so 
construed,  it  is  wholly  separate  and 
distinct  from  that  of  the   appellee,    though 


on  the  same  paper,  and  he  was  liable,  sev- 
erally, if  at  all,  upon  it.  An<l  if  he  could 
have  been  made  a  party  in  this  cause,  yet 
he  certainly  is  not  so  necessary  a  party  that 
the  decree  should  be  disturbed  because 
he  is  omitted. 

None  of  the  errors  assigned  is,  as  I  think, 
a  sufficient  ground  for  reversing  the  decree ; 
nor  have  I  been  able  to  discover  any  such 
in  any  part  of  it;  and  I  am  of  opinion  that 
it  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  lyee,  J. 

Decree  affirmed. 


aoo        *Hilli8  V.  Hamilton,  Adm'r  &  als. 

July  Term,  1858,  Lewlsburff. 

Executors  and  Adminlstnitor*— Snit  for  Account  of 
AdmlnlstratlOD— LachM*— Case  at  Bar.— A  suit  for 
an  accoant  of  administration  is  bronffht  twenty- 
six  years  after  the  death  of  the  intestate,  twenty- 
one  years  after  the  death  of  the  administrator. 
lonflT  after  his  estate  is  settled  up  by  his  adminis- 
trator showing  that  there  is  no  personal  assets, 
and  in  the  absence  of  the  first  administrator's 
books  and  papers,  asralnst  his  heir  who  at  his 
death  was  an  infant  two  years  old.  The  staleness 
of  the  claim  is  conclusiye  against  it. 

William  Hillis  the  elder  died  in  1808,  hav- 
ing first  made  his  will,  which  was  duly  ad- 
mitted to  record  in  the  County  court  of 
Rockbridge.  By  his  will  he  gave  to  his 
widow  Abigail  Hillis  his  house  and  lot  in 
the  town  of  Lexington,  for  her  life  or  until 
William  Hillis  his  son  should  come  of  age ; 
and  he  gave  her  his  personal  estate  for  life, 
remainder  to  William  Hillis.  He  gave  to 
his  son  William  the  house  and  lot  in  Lex- 
ington upon  the  death  of  his  mother  or 
upon  his  coming  of  age ;  and  he  charged  it 
with  the  payment  of  three  legacies  of 
twenty-five  pounds  each  to  his  three 
daughters,  the  first  payable  in  one,  the 
second  in  two  and  the  third  in  three  years 
after  his  son  William  Hillis  came  of  age. 
Mrs.  Young,  one  of  the  daughters,  died 
about  a  year  after  her  father,  leaving  her 
husband  William  Young  and  one  child  sur- 
viving her;  William  Hillis  the  younger 
came  of  age  in  1815,  and  his  mother  died 
in  1820 ;  when  he  qualified  as  her  adminis- 
trator. He  died  in  1825,  leaving  an  infant 
son  about  two  years  old,  when  Robert  Irvine 
qualified  as  his  administrator:  And  he  set- 
tled his  administration  account,  showing 
that  he  was  in  advance  to  the  estate. 

In    1824    Jacob     Haughawont     and 

301      Abigail  his  wife  *who  was  a  daughter 

of  William  Hillis  the  elder,  instituted 

a  suit  against  William    Hillis   the   younger 

to  recover  the  legacy  left  her  by  her  father, 

^Executors  and  Administrators— Suit  for  Account  of 
Administration— Laches.— For  the  equitable  princi- 
ple iroyemlnfir  the  court  in  suits  that  have  been 
broug-ht  after  a  long-  lapse  of  time,  see  the  principal 
case  cited  in  Foster  v.  Rison,  ITGratt.  348,  andno^«: 
Harrison  y.  Gibson,  23  Gratt  224,  and  note-,  Castleman. 
V.  Dorsey,  78  Va.  849. 
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and  her  portion  of  her  mother's  estate. 
This  suit  was  revived  against  Irvine  as  the 
administrator  of  William  Hillis;  and  after 
an  issue  to  ascertain  the  amount  of  Mrs. 
Hillis'  estate,  the  court  in  July  1830  made 
a  decree  in  favor  of  the  plaintiffs  for  the 
legacy,  and  two  hundred  dollars,  with  in- 
terest'from  the  1st  of  September  1821,  as 
the  female  plaintiff's  proportion  of  Mrs. 
Hillis'  estate.  None  of  the  other  distribu- 
tees of  Mrs.  Hillis  were  parties  to  this  suit. 
William  Young  having  died  without  tak- 
ing administration  on  the  estate  of  his 
deceased  wife,  in  1846  James  G.  Hamilton 
qualified  as  her  administrator;  and  in  the 
same  year  he  and  William  Seawright  and 
Mary  Ann  his  wife  who  was  the  daughter 
of  Mrs.  Young,  instituted  this  suit  in  the 
Circuit  court  of  Rockbridge,  against  Robert 
Hillis  the  son  of  William  Hillis  the  younger, 
and  Irvine  the  administrator,  to  recover 
the  legacy  left  by  William  Hillis  the  elder 
to  Mrs.  Young,  and  also  to  recover  his  dis- 
tributable interest  in  Mrs.  Hillis'  estate. 
Robert  Hillis  answered  the  bill,  relying 
upon  the  lapse  of  time,  the  death  of  all  the 
parties  who  knew  anything  on  the  subject, 
and  the  statute  of  limitations. 

The  accounts  were  referred  to  a  commis- 
sioner, who  reported  that  there  was  due  to 
the  female  plaintiff,  on  account  of  the 
legacy  to  her  mother,  the  sum  of  two  hun- 
.dred  and  twenty-three  dollars  and  ninety 
cents,  with  interest  on  eighty-three  dollars 
and  thirty-three  cents  a  part  thereof,  from 
the  12th  of  September  1848  until  paid ;  and 
that  there  was  due  to  her  on  account  of  her 
distributable  share  of  Mrs.  Hillis'  estate, 
iive  hundred  and  twenty- four  dollars  and 
thirty-three  cents,  with  like  interest  on  two 

hundred  dollars  a  part  thereof. 
302  *^In  April  1848  the  court  made  a  de- 

cree confirming  the  report,  and  de- 
creeing that  unless  the  defendant  Robert 
Hillis  should  pay  to  Seawright  and  wife 
the  sums  reported  by  the  commissioner, 
within  six  months,  commissioners  who 
were  appointed  for  the  purpose,  should  pro- 
ceed to  sell  the  house  and  lot  in  his  posses- 
sion, which  he  had  derived  from  his  father; 
it  being  the  same  devised  to  his  father  by 
William  Hillis  the  elder.  The  plaintiffs 
afterwards  released  the  decree  for  the 
legacy.  From  this  decree  Robert  Hillis 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

A.  H.  H.  Stuart,  for  the  appellant. 
Michie,  for  the  appellees. 

SAMUELS,  J.  Separating  the  subject 
of  this  suit  from  the  extraneous  matter  in 
which  it  was  involved  in  the  bill  and  sub- 
sequent proceedings,  the  record  discloses 
the  following  case: 

On  or  before  the  4th  of  September  1820, 
one  Abigail  Hillis  died,  leaving  a  small 
personal  estate,  and  leaving  her  children 
Mary  Laughlin,  Abigail  Hillis,  afterwards 
the  wife  of  Jacob  Haughawont,  William 
Hillis,  and  her  grand  daughter  Mary  Ann 
Seawright,  the  female  appellee,  then  and 
now  the  wife  of  Wm.  Seawright,    her   next 


of  kin  and  distributees.  William  Hillis 
qualified  as  the  administrator  of  his 
mother's  estate:  he  died  in  the  year  1825, 
leaving  the  appellant  Robert  Hillis,  then 
an  infant  of  tender  years,  his  sole  heir  and 
distributee,  who  took  by  descent  from  his 
father  a  house  and  lot  in  the  town  of  Lex- 
ington. Administration  on  William  Hillis' 
estate  was  committed  to  Robert  Irvine.  In 
the  year  1846  suit  was  brought  by  Seawright 
and  wife  against  Robert  Hillis  the  heir, 
and  Robert  Irvine  the  administrator,  of 
William  Hillis,  for  an  account  of  Abigail 
Hillis'  estate,  and  for  payment  of  &&iy 
Ann    Seawright's   distributive  share 

303  therein.  *The  bill  nowhere  alleges 
in  terms  that  the  bond  given  by  Wil- 
liam Hillis  for  the  administration  of  Abigail 
Hillis'  estate,  bound  his  heir ;  we  may  sup- 
pose however,  that  it  was  in  the  form  pre- 
scribed by  the  act  of  assembly,  which  would 
bind  the  heir. 

Robert  Hillis  alone  answered ;  he  defended 
himself  by  objecting  the  staleness  of  com- 
plainant's demand;  and  by  alleging  that 
the  money  claimed  by  complainants  had 
been  paid,  relying  upon  the  lapse  of  time 
as  affording  presumptive  evidence  of  such 
payment. 

The  Circuit  court  directed  certain  accounts 
to  be  taken  to  ascertain  the  amount  of  the 
distributive  share  sued  for,  and  the  amount 
of  William  Hillis'  personal  estate.  These 
accounts  being  taken,  it  appeared  that  there 
was  no  personal  estate  out  of  which  com- 
plainant's demand  could  be  paid.  A  decree 
was  rendered  for  the  sale  of  the  house  and 
lot  aforesaid,  for  the  purpose  of  paying 
that  demand :  from  this  decree  the  appeal 
before  us  is  taken. 

Passing  by  any  other  error  in  the  pro- 
ceedings by  which  the  decree  was  arrived 
at,  yet  it  must  be  reversed  for  reasons 
affecting  the  existence  of  the  demand  as- 
serted. 

The  question  *^  what  was  the  amount  of 
Abigail  Hillis'  estate  for  distribution?" 
lies  at  the  foundation  of  this  controversy. 
By  the  dim  lights  shed  upon  this  question, 
we  are  able  to  perceive  that  William  Hillis 
insisted  that  certain  money  received  bj 
him  at  the  hands  of  his  mother,  was  given 
him  by  way  of  advancement.  This  preten- 
sion is  resisted  by  the  distributees,  who 
insist  that  the  money  was  only  loaned,  and 
should  be  accounted  for  as  part  of  the 
estate.  The  money  in  controversy  forms  a 
large  proportion  of  the  estate  alleged  to 
have  belonged  to  the  intestate. 

After  the  lapse  of  twenty-six  years  since 

the   death  of   Abigail   Hillis,  and  after  the 

rights  of  complainants  as   her  distributees 

had    accrued;    after     the     lapse    of 

304  *twenty-one  years   from   the  death  of 
William  Hillis,  who  was  charged  with 

the  duty  of  administering  the  estate;  long 
after  William  Hillis'  estate  had  been  ad- 
ministered by  Irvine  his  administrator,  and 
the  amount  thereof  settled;  and  in  the  ab- 
sence of  William  Hillis'  books  and  papers, 
Robert  Hillis  his  heir  at  law  is  called  on  to 
litigate  the  question,  *'  What  was  the  amount 
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of  Abigail  Hillis'  estate  for  distribution?" 
This  delay  of  itself  is  gross  laches ;  it 
renders  complainant's  claim  obnoxious  to 
the  objection  of  staleness.  The  fact  that 
Mrs.  Seawright  was  a  feme  covert  at  the 
time  the  right  accrued,  and  has  continued 
to  be  so  ever  since,  loses  its  force  when  as- 
signed by  the  husband  as  a  reason  for  his 
want  of  diligence ;  he  was  under  no  disa- 
bility and  shows  no  excuse  for  the  delay. 

Adhering  to  the  decisions  of  this  court, 
and  approving  the  reasons  upon  which  they 
are  founded,  in  the  cases  of  Todd  &  wife 
V.  Moore's  adm'r,  1  Leigh  457,  Carr's 
adm'r,  &c.  v.  Chapman's  legatees,  5  Leigh 
164,  I  am  of  opinion  to  reverse  the  decree 
and  dismiss  the  bill  because  of  the  stale- 
ness of  the  demand  asserted.  If  anything 
further  were  needed  to  justify  this  conclu- 
sion, it  would  be  found  in  the  presumption 
that  complainant's  demand  has  been  already 
paid.  The  lapse  of  more  than  twenty  years, 
of  itself  affords  the  presumption  which 
stands  for  full  proof,  unless  repelled  by 
other  evidence.  In  this  case  nothing  is 
shown  to  repel  the  presumption ;  on  the 
contrary  it  is  aided  by  other  circumstances 
disclosed  in  the  record. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Decree  reversed. 
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I.  EJectoieiit— Defence  of  Adverse  Poesesslon— Defend* 
•ntdalmlnff  under  Parol  Gift*— Cose  at  Bar.— An 

open,  exclusive,  notorions  and  uninterrupted  pos- 
session of  land  for  more  than  twenty  years,  taken, 
beld,  and  claimed  under  a  parol  ffif  t  from  a  plain- 
tift  in  ejectment,  for  a  life  not  yet  terminated,  is 
no  bar  to  his  recovery  in  the  action. 
a  Adversary  Poaeession— When  Defendant  Estopped  to 
Controvert  Title.— As  a  g-eneral  rule,  possession,  to 
give  title,  must  be  adversary:  and  where  a  defend- 
ant has  entered  under  the  plaintiff,  and  acknowl- 
edged his  title  as  that  under  which  he  holds,  he 
cannot  controvert  it. 

3.  Same— Title  Must  Be  Adverse  In  Inception.— To 
make  out  a  title  by  adverse  possession,  as  a  gen- 
eral rule,  the  title  must  be  adverse  in  its  inception. 

4.  Same— Entry  Hade  by  Permission  of  Owner— When 
Holding  Becomes  Adverse. t— An  adverse  possession 
depends  upon  the  intention  with  which   the  pos- 

•EJectment— Defence   of    Adverse    Possession.— See 

monographic  nots  on  "Ejectment"     appended    to 
Tapscott  V.  Cobbs,  11  Gratt.  172. 

t  Adversary  Possession— Entry  Hade  by  Permission  of 
Owner— When  Holding  Becomes  Adverse.— In  the 
fourth  headnote  of  the  principal  case  it  is  held,  an 
adverse  poesesslon  depends  upon  the  intention  with 
which  the  possession  was  taken  and  held.  Wher- 
ever the  act  itself  imports  that  there  is  a  superior 
title  in  another,  by  whose  permission  and  in  sub- 
ordination to  whose  still  continuing-  and  subslstinsr 
title,  the  entry  is  made,  such  entry  cannot  be  ad- 
verse to  the  owner  of  the  leg-al  title;  and  such 
possiession.  so  commencing  cannot  be  converted 
Into  an  adverse    poesesslon,  but   by    disclaimer. 


session  was  taken  and  held.  Wherever  the  act 
itself  imports  that  there  is  a  superior  title  in 
another,  by  whose  permission  and  in  subordina- 
tion to  whose  still  continuing-  and  subsisting  title, 
the  eYitry  is  made,  such  entry  cannot  be  adverse 
to  the  owner  of  the  legal  title:  and  such  possession 
so  commencing  cannot  be  converted  into  an  ad- 
verse possession,  but  by  disclaimer,  the  assertion 
of  an  adverse  title  and  notice. 

B.  Same— Vendee  Entering  under  Equitable  Title— 
Effect^— Case  at  Bar.— A  vendee  who  enters  under 
an  executory  contract  which  leaves  the  legal  title 
where  It  was.  and  contemplates  a  future  convey- 
ance, enters  in  subordination  to  It.  holds  under 
and  relies  upon  it  to  protect  his  possession  in  the 
mean  time.  And  In  such  case,  as  also  in  the  case 
of  lessee,  mortgagor,  eestiU  que  trust  and  the  like, 
where  one  Is  In  under  the  owner  of  the  legal  title. 
a  privity  exists  which  precludes  the  idea  of  a 
hostile,  tortious  possession,  which  could  silently 
ripen  into  a  title  by  adverse  possession  under  the 
statute  of  limitations. 

6.  Same— Entry  under  Parol  Olft— EffectJ— Case  at  Bar. 

—An  entry  on  land  under  a  parol  gift  from  the 
owner,  and  a  claim  to  hold  any  estate  by  virtue 
of  the  gift,  is  in  its  nature  a  recognition  of  the 
continued  existence  of  a  subsisting  title  in  the 
legal  owner;  and  a  claim  to  hold  any  estate 
by  gift  from  the  legal  owner,  is  a  claim  to  hold 
in  subordination  to  his  legal  title. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Ohio  county,  instituted  in 
March  1847  by  John  McClure  against  Wil- 
liam T.  Clarke.  On  the  trial  the 
306  ^plaintiff  deduced  his  title  by  regular 
conveyances  from  the  commonwealth. 
The  defendant  introduced  evidence  tending 
to  prove  that  Andrew  McClure  under  whom 
he  claimed,  entered  into  possession  of  the 
premises  about  June   1819,    and    held   and 

the  assertion  of  an  adverse  title  and  notice.  For 
this  proposition  see  the  principal  case  cited  and  ap- 
proved in  the  following  cases:  Creekmur  v.  Creek- 
mur,  75  Va.  486;  County  of  Alleghany  v.  Parrish,  98 
^Va.  622,  25  S.  £.  Rep.  882;  Boggess  v.  Meredith,  16 
W.  Va.  81:  Cooey  V.  Porter,  22  W.  Va.  124;  Flynn  v. 
Lee,  81  W.  Va.  489,  7  S.  E.  Eep.  481;  Swann  v.  Thayer, 
86  W.  Va.  58, 14  S.  £.  Rep.  425.  See  also,  citing  the 
principal  case,  Taylor  v.  PhiUppI,  85  W.  Va.  660, 14  S. 
£.  Rep.  132;  monographic  note  on  "Adversary  Pos- 
session" appended  to  Nowlln  v.  Reynolds,  25  Gratt. 
187;  foot-note  to  Creigh  v.  Henson,  10  Oratt  231. 

^Adversary  Possession  —  Vendee  Holding  nnder 
Equitable  Title. -On  this  subject  see  the  principal 
case  cited  and  approved  in  Nowlln  v.  Reynolds,  25 
Gratt.  141,  and  note;  Chapman  v.  Chapman,  01  Va. 
390,  21  S.  E.  Rep.  818;  Core  v.  Faupel.  24  W.  Va.  244: 
Ketchum  v.  Spurlock,  84  W.  Va.  500,  12  S.  E.  Rep. 
838;  Bowie  V.  Poor  School  Society.  75  Va.  306;  Calll- 
han  V.  Hall,  4  W.  Va.  582;  Pltzer  v.  Burns,  7  W. 
Va.  74:  Hudson  V.  Putney.  14  W.  Va.  575,  576.  See 
monographic  note  on  "Adversary  Possession"  ap- 
pended to  Nowlln  V.  Reynolds,  25  Gratt.  137. 

{Same—Entry  nnder  Parol  Qlft— Effect.— In  Lewis  r. 
Overby,  31  Gratt  616,  it  is  said:  **As  is  truly  said  in 
the  argument  of  the  learned  counsel  for  the  appel- 
lees, the  authorities  are  uniform  to  the  effect  that 
lands  cannot  pass  in  Virginia  by  parol  gift,  but  only 
by  descent,  adverse  possession,  deed  or  will. 
Clarke  v.  McClure,  10  Oratt.  315~1$." 
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occupied  the  same  from  thence  until  the 
fall  of  1840  or  1841,  when  he  died :  And 
whilst  he  so  held  it,  erected  thereon  valua- 
ble houses  at  his  own  cost  and  for  his  own 
use,  and  received  the  rents  and  profits 
thereof  for  his  own  use  until  his  death : 
And  that  since  his  death  his  widow,  and 
afterwards  the  children  with  the  assent  of 
said  widow,  held  the  said  property  and 
received  the  rents  to  their  own  use  until 
the  11th  of  January  1847,  when  they  con- 
tracted to  sell  the  same  to  the  defendant 
Clarke,  and  put  him  in  possession.  Also 
evidence  tending  to  prove  that  Andrew 
McClure  so  held  and  occupied  the  said 
property  as  one  claiming-  to  have  bought 
or  got  the  same  from  the  plaintiff  and  to 
be  the  owner  thereof  in  fee :  And  that  the 
widow  and  children,  after  his  death,  held 
it  in  the  same  manner. 

The  plaintiff  thereupon  proved  that  An- 
drew McClure  was  his  brother;  and  intro- 
duced evidence  tending  to  prove  that  said 
Andrew  was  a  carpenter;  that  he  came  to 
Wheeling  shortly  before  the  year  1819,  poor 
and  embarrassed,  with  a  considerable  and 
expensive  family;  that  he  entered  upon 
the  premises  aforesaid  at  the  suggestion 
and  by  the  permission  of  the  plaintiff, 
under  a  verbal  understanding  or  agreement, 
that  he  should  go  upon  the  premises,  im- 
prove, live  on  and  enjoy  it  for  his  life,  or 
for  the  life  of  himself  and  wife;  and  then 
that  the  plaintiff  would  give  or  convey  the 
same  to  John  McClure,  jr.,  the  son  of  said 
Andrew,  then  a  boy  several  years  old :  That 
Andrew  McClure  at  various  times  down  to 
1838,  admitted  this  understanding  or  agree- 
ment, and  that  his  rights  in  the  property 
were   in    conformity    to    it;   and    that    the 

widow  of  said  Andrew  and  one  of  the 
307      defendant's  vendors,  *both  in  the  life 

time  of  the  said  Andrew,  and  since 
his  death,  made  similar  admissions:  And 
also  that  the  rents  and  profits  of  said  prop- 
erty whilst  so  held  by  Andrew  McClure, 
and  his  widow  and  children,  were  fully 
equal  to  the  cost  of  the  improvements 
erected  upon  the  property  by  Andrew  Mc- 
Clure. It  also  appeared  that  the  widow 
was  still  living  at  the  time  of  the  trial. 

The  court  thereupon,  at  the  instance  of 
the  plaintiff,  instructed  the  jury,  *that  if 
they  believed  from  the  evidence,  that  An- 
drew McClure  entered  into  the  premises  by 
virtue  of  a  verbal  agreement  with  his 
brother  to  improve  and  enjoy  the  same, 
and  take  the  rents  thereof  either  for  his 
own  life  or  that  of  himself  and  wife,  and 
that  at  the  death  of  the  said  Andrew  or  that 
of  the  survivor  of  himself  and  wife,  the 
said  plaintiff  was  to  give  or  convey  the 
said  property  to  the  said  John  McClure 
the  son  of  said  Andrew ;  and  that  the  said 
Andrew  McClure  held  and  occupied  the  said 
property  during  his  life  until  his  death, 
under  the  said  agreement  and  in  acknowl- 
edgment of  the  same ;  that  then  such  occu- 
pation and  holding  ought  not  to  be  deemed 
adverse,  so  as  to  bar  the  plaintiff's  action. 
And  that  if  said  agreement  was  not  lim- 
ited to  the  life  of  said  Andrew,  but  extended 


to  that  of  his  wife,  and  that  she  was  yet 
living,  if  the  same  was  by  parol,  and  never 
executed  by  deed,  and  the  legal  title  always 
remained  in  the  plaintiff,  such  agreement 
was  no  bar  to  the  recovery  of  the  plaintiff, 
notwithstanding  the  said  widow  was  still 
living." 

The  defendant  then  moved  the  court  to 
instruct  the  jury,  **that  if  they  believed 
that  the  defendant,  and  those  under  whom 
he  claimed,  have  had  the  exclusive,  open, 
notorious  and  uninterrupted  possession  of 
the  land  in  controversy  in  this  cause,  dar- 
ing more  than  twenty  years  next  before  the 
commencement  of  this  action,  claiming  to 
own    an    estate    for   life,    which  has 

308  *not  yet  expired,    such    claim    t>eing, 
during   all   that   time,    known  to  the 

plaintiff,  then  such  possession  and  claim 
are  sufficient  to  bar  the  recovery  of  the 
plaintiff  in  this  action. ' '  Which  instruction 
the  court  gave,  but  with  this  qualification : 
**  Provided  the  jury  believe  from  the  evi- 
dence, that  such  life  estate,  so  possessed 
and  claimed  as  the  instruction  supposed, 
was  derived  and  claimed  under  some  one, 
other  than  the  plaintiff;  and  was  not  a  life 
estate  derived  and  claimed  by  parol  from 
the  plaintiff  himself,  by  the  said  Andrew 
McClure  and  said  Andrew  and  wife,  for  the 
life  of  the  former  or  that  of  the  survivor 
of  them." 

The  defendant  then  moved  the  court  to 
give  the  same  instruction  as  that  last  asked 
as  aforesaid,  with  the  addition  at  the  close 
of  it,  of  the  following:  '* Notwithstanding- 
such  possession  and  claim  may  have  been 
commenced  by  Andrew  McClure  under 
whom  the  defendant  claims,  by  virtue  of  a 
parol  gift  from  the  plaintiff  to  the  said 
Andrew  McClure."  This  instr,uction  the 
court  refused  to  give;  and  the  defendant 
excepted  to  the  refusal  of  the  court  to  give 
the  instructions  asked  for  by  him,  and  for 
giving  the  addition  to  the  first  instruction 
so  asked  for.  There  was  a  verdict  and 
judgment  for  the  plaintiff';  and  upon  the 
application  of  the  defendant  a  supersedeas 
was  awarded. 

Russell,  for  the  appellants. 
Fry,  for  the  appellee. 

ALLEN,  J.  This  was  an  action  of 
ejectment,  in  which  the  defendant  relied 
upon  an  adverse  possession  in  himself  and 
those  under  whom  he  claimed,  to  defeat  the 
plaintiff's  recovery.  A  bill  of  exceptions 
was  filed,  setting  out  evidence  on  both 
sides.  It  does  not  appear  that  all  the  evi- 
dence is  so  set  forth ;  but  it  must  be  intended 
to  have  set  forth,  if  not  all,  at  least  so 
much   of   the  evidence   as   served  to 

309  show  the  materiality  *of  the  instruc- 
tions which  each  party  asked  for :  And 

the  instructions  themselves  must  be  con- 
strued with  reference  to  the  facts,  which 
the  evidence  set  forth,  proved  or  tended  to 
prove.  The  court  gave  the  instruction  asked 
for  by  the  plaintiff;  and  gave  the  first  in- 
struction asked  for  by  the  defendant,  with 
a  qualification ;  and  refused  to  give  the 
second  instruction  asked  for  by  the  defend- 
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ant :  And  the  bill  of  exceptions  brings  up 
for  review  the  correctness  of  these  deci- 
sions. 

The  questions,  though  presented  under 
different  aspects,  at  last  resolve  themselves 
into  one. 

John  McClure,  the  fee  simple  owner  of  a 
lot  in  the  city  of  Wheeling,  permitted  his 
brother  Andrew  to  enter  upon,  improve  and 
enjoy  the  property,  and  take  the  rents, 
under  an  alleged  verbal  gift  of  the  property 
to  his  brother  for  his  life  or  the  lives  of 
himself  and  wife ;  and  Andrew,  as  it  was 
contended,  claimed  to  own  an  estate  for  life 
derived  from  such  verbal  gift ;  which  claim 
was  known  to  John  McClure  during  the 
whole  time  that  his  brother  held  the  posses- 
sion. 

On  these  facts  the  question  arises. 
Whether  an  open,  exclusive,  notorious  and 
uninterrupted  possession  for  more  than 
twenty  years  before  the  institution  of  this 
suit,  taken  and  held  as  aforesaid  and  under 
such  a  claim,  was  such  an  adverse  posses- 
sion as  would  bar  the  plaintiff's  action  of 
ejectment? 

As  a  general  rule,  possession,  to  give 
title,  must  be  adversary.  And  where  the 
defendant  has  entered  under  the  plaintiff, 
and  acknowledged  his  title  as  that  under 
which  he  holds,  he  cannot  controvert  it. 
Thus  the  lessee  is  not  permitted  to  dispute 
the  title  of  the  landlord.  Having  entered 
under  and  holding  in  subserviency  to  it,  it 
is  that  which  maintains  and  justifies  his 
possession,  and  he  impeaches  his  own  title 
by  assailing  it.  Where  it  is  sought  to  make 
out  a  title  by  adverse  possession,  the 
310  possesjiion  as  a  general  rule  ^should 
be  adverse  hi  its  inception.  Where 
the  original  possession  was  taken  in  sub- 
ordination to  the  title  of  another,  it  has 
been  decided  that  the  tenant  could  not,  by 
his  own  act,  change  the  character  of  his 
possession. 

It  has  however  been  held,  that  a  person 
who  has  taken  possession  by  agreement, 
may  under  certain  circumstances,  disavow 
the  title  under  which  he  had  entered ;  and 
that  an  open  and  explicit  disclaimer  of  a 
holding  under  such  title,  accompanied  with 
the  assertion  of  an  adverse  title  in  himself, 
and  notice  to  the  party  under  whom  he  en- 
tered, will  made  his  possession  adverse  to 
the  rightful  owner.  The  privity  existing 
between  them  is  said  to  be  dissolved  by 
such  a  proceeding;  that  his  possession  be- 
comes tortious,  and  in  effect  equivalent  to 
an  ouster  of  the  rightful  owner;  and  the 
statute  begins  to  run  from  the  time  of  such 
wrongful  act,  as  in  any  other  case  of  a 
tortious  ouster.  An  adverse  possession 
depends  upon  the  intention  with  which  the 
possession  was  taken  or  held.  Whenever  the 
act  itself  imports  that  there  is  a  superior 
title  in  another  by  whose  permission,  and 
in  sntx>rdination  to  whose  still  continuing 
and  subsisting  title,  the  entry  is  made, 
such  entry  cannot  be  adverse  to  the  owner 
of  the  legal  title ;  and  such  possession  so 
commencing  cannot  be  converted  into  an 
adverse   possession,    but   by   a  disclaimer, 


the  assertion  of  an  adverse  title  and  notice. 
**It  would,"  says  Judge  Marshall  in  Kirk  v. 
Smith,  9  Wheat.  R.  241,  ''shock  the  sense  of 
right,  which  must  be  felt  equally  by  legis- 
lators, and  b^  judges,  if  a  possession  which 
was  persuasive,  and  entirely  consistent 
with  the  title  of  another,  should  silently 
bar  that  title." 

In  conformity  with  these  principles,  it  is 
held  that  the  possession  of  the  purchaser 
from  the  plaintiff  without  deed,  is  friendly 
to  the  plaintiff,  and  stops  the  running  of 
the  statute.  Gay  v.  Mofiitt,  2  Bibb.  R. 
506.     In  Williams  v.  Snidow,  4  I^eigh 

311  14,  the  same  doctrine  *was  laid  down 
and   acted   on,    although   the  vendee 

had  been  put  in  possession,  had  paid  the 
purchase  money  and  used  and  occupied  the 
property  for  his  own  exclusive  benefit.  But 
the  contract  was  executory,  no  conveyance 
had  been  executed,  the  contract  recognized 
the  legal  title  as  outstanding,  and  the  entry 
was  in  subordination  thereto. 

It  is  supposed  that  a  different  rule  in  re- 
gard to  adverse  possession,  has  been  estab- 
lished in  sundry  cases  decided  in  the 
Supreme  court  of  the  United  States,  begin- 
ning with  the  case  of  Blight's  lessee  v. 
Rochester,  7  Wheat.  R.  535;  followed  by 
The  Society  for  the  propagation  of  the 
Gospel  V.  Clarke,  4  Peters*  R.  480 ;  Brad- 
street  V.  Huntington,  S  Peters*  R.  402; 
Willison  V.  Watkins,  3  Peters*  R.  43;  Boone 
V.  Chiles,  10  Peters'  R.  177;  Zeller*s  lessee 
V.  Eckert,  4  How.  S.  C.  R.  289.  These  cases 
contain  dicta  of  the  judges,  which,  consid- 
ered apart  from  the  cases  in  which  they 
were  uttered,  would  seem  to  imply  that  the 
possession  without  a  conveyance  is  to  be 
treated  as  adverse  to  that  of  the  vendor. 

If  such  be  the  rule  of  that  court,  it  is  a 
sufficient  answer  to  say  that  the  case  of 
Williams  v.  Snidow,  ubi  supra,  establishes 
the  law  to  be  otherwise  in  Virginia,  and 
conforms  with  the  doctrines  of  the  English 
cases.  But  the  cases  themselves,  when  ex- 
amined, show  that  in  almost  every  instance 
the  person  in  possession  claimed  the  abso- 
lute estate.  The  case  of  Blight's  lessee  v. 
Rochester,  7  Wheat.  R.  535,  is  the  leading 
case;  and  the  remarks  of  Chief  Justice 
Marshall  have  in  almost  totidem  verbis  been 
reaffirmed  in  all  the  subsequent  cases.  There 
the  plaintiffs  were  the  heirs  of  John  Dun- 
lop,  a  citizen  of  the  United  States.  John 
was  the  brother  of  James  Dunlop  an  alien, 
who  came  to  the  country  after  the  treaty  of 
peace,  but  before  the  treaty  of  1794.  After 
the  death  of  James  Dunlop,  one  Hun- 

312  ter,  *professing   to  have  purchased  a 
piece  of  the  land  of  which  James  had 

died  seized,  from  his  brother  John,  sold  and 
conveyed  the  land  to  the  defendant,  who 
entered  and  held  possession. 

The  title  of  James  Dunlop,  not  being  in 
existence  at  the  date  of  the  treaty  of  peace 
was  not  protected  by  the  treaty  of  1794,  and 
James  being  an  alien  when  he  died,  noth- 
ing descended  to  his  brother  John ;  and  the 
effort  on  the  part  of  the  heirs  of  John  Dun- 
lop, was  to  recover  the  land,  not  because 
they  had  title,  for  no   such   title  descended 
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to  their  ancestor,  but  because,  as  Hunter 
had  professed  to  have  purchased  from  John 
Dunlop,  and  to  have  conveyed  the  title  so 
alleg'ed  to  have  been  purchased,  to  the  de- 
fendant, that  this  was  a  recognition  of  the 
title  in  John  Dun  lop,  and  the  purchaser 
from  Hunter  was  estopped  from  denying 
their  title.  From  this  statement  it  will  be 
perceived  that  the  defendant,  who  purchased 
from  Hunter,  though  he  supposed  Hunter 
was  selling  and  conveying  the  Dunlop  title, 
entered  as  owner  of  the  absolute  estate. 
Notwithstanding  he  purchased  and  received 
a  conveyance  of  a  derivative  title,  he  en- 
tered and  held  for  himself  as  owner  of  the 
fee.  So  far  from  his  act  importing  a  supe- 
rior outstanding  title  in  Dunlop,  in  subor- 
dination to  which  he  held,  he  claimed  by 
virtue  of  his  deed,  the  title  against  Hunter 
his  immediate  vendor,  and  those  from  whom 
Hunter  professed  to  have  purchased.  Where 
the  vendor  has  actually  conveyed,  his  title 
is  extinguished,  and  he  can  no  longer  sue ; 
and  though  in  fact  Hunter  may  not'  have 
purchased  from  John  Dunlop,  yet  he  pro- 
fessed to  convey  that  title  to  the  defendant, 
who  entered  as  vendee  of  the  absolute 
estate,  and  not  in  subordination  to  a  title 
which  he  supposed  to  be  extinguished  by 
his  own  deed.  The  defendant  holding  in 
his  own  right  by   a  deed  which   purported 

to  pass  the  legal  title,  there  was  noth- 
313      ing    in   the   relation    of  the  *parties 

which  estopped  him  from  showing 
the  plaintiffs  had  no  title  whatever:  And 
this  was  the  amount  of  the  decision  in  that 
case. 

Willi  son  V.  Watkyns,  3  Peters'  R.  43,  was 
the  ordinary  case  of  a  tenant  disavowing 
the  title  of  his  landlord,  and  holding  over. 
The  case  has  no  bearing  on  this  question. 
In  The  Society  for  the  propagation  of  the 
Gospel  V.  Clarke,  4  Peters'  R.  480,  it  ap- 
peared that  the  state,  under  the  idea  that 
the  title  of  the  society  for  the  propagation 
of  the  Gospel  was  divested  by  the  revolu- 
tion, granted  the  land  to  the  town  of  Paulet, 
which  leased  to  Clarke.  The  court  held 
that  the  town  claimed  as  grantees  of  the 
state;  that  their  title,  though  derivative 
from  and  consistent  with  the  plaintiff's 
title,  was  a  present  claim  in  fee  in  exclu- 
sion of  the  plaintiffs,  and  their  possession 
was  adverse.  This  therefore  was  the  ordi- 
nary case  of  a  vendee  to  whom  a  deed  has 
been  made.  He  claims  through,  but  recog- 
nises no  subsisting  title  in  the  vendor.  So 
in  the  case  of  Bradstreet  v.  Huntington,  5 
Peters'  R.  402,  the  tenant  in  possession 
claimed  under  an  absolute  conveyance  in 
fee  from  one  tenant  in  common.  The  court 
held  that  one  who  enters  under  a  deed  pur- 
porting to  convey  to  him  an  estate  in  fee, 
claiming  to  be  sole,  and  exclusive,  and  ab- 
solute owner  in  fee  thereof  for  forty  years, 
may  be  regarded  as  holding  adverse  to  all 
the  world.  In  this  the  same  principle  is 
affirmed  as  in  the  other  cases ;  the  entering 
and  holding  was  not  in  subordination  to  a 
subsisting  admitted  title  in  another.  The 
case  of  Boone  v.  Chiles,  10  Peters'  R.  177, 
was  a  complicated   controversy   in   equity. 


involving  questions  of  trust  and  fraud, 
teller's  lessee  v.  Eckert,  4  How.  S.  C.  R. 
289,  was  the  case  of  a  holding  over  after 
the  determination  of  a  particular  estate; 
and  it  was  decided  that  as  the  right  of 
entry  accrued  on  the  deternlination  of  the 
particular  estate,  such  holding  over,  if  ac- 
companied  with   a  disclaimer  of  the 

314  *title,  might,  under  the  circumstances, 
be  sufficient  to  raise  an  adverse  pos- 
session. These  cases  as  decided,  do  not 
conflict  with  the  principles  recognized  in 
Williams  v.  Snidow.  They  establish  the 
rule  as  the  law  of  that  tribunal,  that  a 
person  having  the  complete  legal  title  and 
possession,  or  entering  under  a  deed  pur- 
porting to  convey  the  legal  title,  and  hold- 
ing the  exclusive  possession,  is  considered 
as  holding  adversely  to  all  the  world,  in- 
cluding those  from  whom  his  title  and  pos- 
session are  derived.  The  entry  or  the 
holding  in  such  case  imports  no  recognition 
of  a  subsisting  title  in  another;  by  whose 
permission,  and  in  subordination  to  whose 
subsisting  and  continuing  title,  the  party 
entered  or  holds. 

An  attention  to   this  principle  reconciles 
most  of  the  authorities,  and  the  generality 
of   expression    indulged  in  by  some  of  the 
judges   in    regard   to   vendor  and  vendee, 
must  be   construed   with    reference    to   the 
cases    before    the   court.     It   is  said  for  in- 
stance that  the  possession  of   the  vendee  is 
adverse   to   the  title  of  the  vendor.    In  the 
case  itself  the  vendee  claimed  to  be  invested 
with    that    title,    and   therefore   denied  all 
title    in  the  vendor.     His  title  being  as  he 
supposed  complete,  his  possession  under  it 
was  adverse  to  the  vendor,  as  it  was  to  the 
rest   of   the   world.     But   in  the  case  of  a 
vendee  who  enters  under  an  executory  con- 
tract which  leaves  the   legal   title  where  it 
was,  and  contemplates  a  future  conveyance, 
the  vendee  necessarily  enters  in  subordina- 
tion to  it,  holds  under,  and   relies  upon  it* 
to  protect  his  possession  in  the  mean  time. 
How  such  a  possession   could   be  treated  as 
adverse  to  the  owner  of  the   legal   title,   I 
cannot  comprehend.     In  all  these  cases  of 
vendee  who  has  no  deed,    of  lessee,    mort- 
gaeor,  cestui  que  trust,   &c. ,    where  one  is 
in    under   the   owner   of  the   legal  title,  a 
privity  exists  which    precludes  the  idea  of 
a    hostile,    tortious,     wrongful   possession, 
which  could  silently  ripen  into  a  title 

315  by     adverse    ^possession    under  the 
statute  of  limitations.     The  law  under 

certain  circumstances,  such  as  long  posses- 
sion and  exclusive  enjoyment,  acquiescence, 
abandonment,  &c.,  raises  a  presumption  of 
a  deed,  a  release,  &c. ,  but  does  not  erect  a 
legal  title  upon  the  foundation  of  an  adverse 
possession.  On  the  contrary,  it  resorts  to 
a  presumption  from  his  holding  under  the 
title,  not  that  his  possession  was  adverse 
to  such  title,  which  would  be  against  the 
fact,  but  that  he  has  been  clothed  with  it. 
Otherwise,  there  would  never  have  been  a 
necessity  for  this  doctrine  of  presuming  a 
deed.  The  courts  do  not  as  a  general  rule, 
presume  a  deed  short  of  the  period  necessary 
to  bar  a  right  of  entry  in   cases  of  adverse 
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possession.  If  such  possession  as  has  been 
adverted  to  could  be  treated  as  adverse,  it 
would  have  been  sufficient  without  a  resort 
to  presumptions.  It  seems  to  me  that  the 
court  in  Sumner  v.  Stevens,  6  Mete.  R.  337, 
did  not  give  sufficient  weight  to  the  dis- 
tinction which  I  have  supposed  to  exist, 
unless  indeed  there  is  something  peculiar 
in  the  local  law  of  Massachusetts,  which 
does  not  appear  in  the  report  of  the  case. 

The  possession  of  a  grantee  under  a  de- 
fective conveyance,  but  which  the  parties 
by  mistake,  believe  to  be  good,  may  not  be 
a  possession  taken  and  held  in  subordination 
to  the  title  of  the  legal  owner.  No  such 
title  is  recognized  in  the  act  of  taking  pos- 
session ;  the  quo  animo  with  which  he 
enters  and  holds  is  the  same  as  if  the  con- 
veyance clothed  him  with  the  complete 
title ;  and  therefore  such  possession  so  taken 
and  held  may  be  adverse  to  the  legal  owner. 

But  the  proposition,  if  good  law,  is  no 
authority  for  the  decision  to  which  it  was 
supposed  to  be  analogous.  The  case  was 
that  of  an  entry  by  a  son  under  a  parol  gift 
of  the  father,  and  the  sole  and  exclusive 
possession  by  the  son  thereafter:  Such  pos- 
session was  held  to  be  adverse.  Ko  title  to 
lands  can  be  acquired  in  Virginia  by  a 
parol  gift.  A  title  can  only  pass  or 
316  be  acquired  *by  a  grant,  or  deed,  or 
devise,  or  descent,  or  by  an  adverse 
holding.  He  who  enters  under  a  parol  gift, 
enters  with  the  knowledge  that  such  gift 
vests  no  title  to  real  estate  in  him.  When 
he  enters  therefore  by  permission  of  the 
owner,  claiming  to  hold  any  estate  by  virtue 
of  the  gift,  as  such  parol  gift  cannot  oper- 
ate to  divest  the  title  of  the  legal  owner, 
the  very  fact  of  such  permissive  entry  under 
such  a  claim  is  in  its  nature  a  recognition 
of  the  continued  existence  of  such  subsisting 
title  in  the  legal  owner;  and  the  claim  to 
hold  any  estate  by  gift  from  the  legal 
owner,  is  a  claim  to  hold  in  subordination 
to  his  legal  title.  The  legal  title  must  be 
somewhere ;  his  entry  and  claim  disavows 
such  title  in  himself,  and  asserts  it  to  be 
in  another  by  whose  permission  he  has 
entered,  and  in  virtue  of  whose  alleged  gift 
he  claims  to  hold.  When  he  sets  up  such 
entry  and  the  possession  so  held  as  adverse 
to  the  legal  owner,  he  repudiates  his  own 
title  and  possession.  When  it  is  shown 
that  the  possession  commenced  under  such 
verbal  gift,  and  the  estate  for  life  is  claimed 
in  virtue  of  it,  the  party  so  entering  and 
holding  thereby  admits  that  the  gift  is  ex- 
ecutory and  inchoate,  and  so  continues  until 
a  conveyance  is  made.  Such  a  gift  implies 
an  intention  on  the  part  of  the  owner  to 
convey.  The  entry  and  claim  to  hold  for 
life,  and  the  exclusive  occupation  and  en- 
joyment, are  all  consistent  with  the  origi- 
nal design  of  the  parties,  and  do  not  tend 
to  prove  a  disavowal  of  the  legal  owner's 
title,  accompanied  with  the  assertion  of  an 
adverse  title  in  himself.  On  the  contrary, 
every  such  act  under  the  claim  to  own  an 
estate  for  life  in  virtue  of  the  alleged  gift, 
is  to  be  referred  to  the  original  recognition 
of  the  title  of  the  legal  owner  when  posses- 


sion was  delivered.  To  hold  that  such  per- 
missive occupation,  use  and  exclusive 
enjoyment  under  parol  gifts  can  amount  to 
an  adverse  possession,  would  lead  to  serious 

consequences  in  Virginia.  It  is  a 
317      common  *practice    for    the  father  to 

place  his  son  in  possession  of  the 
portion  he  destines  for  him,  and  to  permit 
him  to  hold  possession  and  take  the  profits 
to  his  exclusive  use ;  but  for  prudential  rea- 
sons he  retains  the  legal  title.  It  is  called 
a  gift,  and  both  parties  understand  that  at 
some  future  day  it  will  be  consummated  by 
a  conveyance  or  a  devise.  But  it  has  never 
been  supposed  that  these  acts  divest  the 
owner  of  his  legal  title,  or  prevent  him 
from  re-entering  and  resuming  possession. 
According  to  the  pretensions  of  the  appel- 
lant, a  possession  so  taken  and  held,  with 
a  claim  to  own  an  estate  in  fee,  would  be 
adverse,  and  could  be  set  up  as  a  bar  to  a 
recovery  by  the  legal  owner.  I  think  the 
law  is  otherwise,  and  that  the  court  below 
did  not  err  against  the  appellant  in  any  of 
the  decisions  complained  of.  I  am  there- 
fore for  affirming  the  judgment. 

DANIEL  and  SAMUELS,  Js.,  concurred 
in  the  opinion  of  Allen,  J. 

MONCURE  and  LEE,  Js.,  dissented. 
Judgment  affirmed. 
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July  Term.  1858,  Lewlsburff. 


Bond*— Endorsement; Equivocal— Proof  of  Meaning*— 
Cue  at  Bar— W  H  S  executes  his  Iwnd  to  F  S  for 
four  tbousand  dollars,  payable  four  years  after 
date.  At  the  time  and  immediately  after  WHS 
siffQS  the  bond,  F  S  endorses  on  tbe  back  thereof 
as  follows:  *' Memorandum,  If  I  do  not  collect  the 
money  due  on  the  within  note  of  my  nephew  W 
H  S  during  my  life,  then  it  is  never  to  be  collected: 
and  I  give  it  to  him.  F.  S."  The  endorsement 
beinff  eqaivocal  in  its  character,  all  the  circum- 
stances attending-  the  transaction,  the  cotempo- 
raneous  conduct  and  declarations  of  the  parties, 
evidence  of  their  purposes  and  motives,  may  be 
looked  to  as  showing  what  kind  of  instrument  was 
within  their  contemplation  and  desifirn.  And  held 
this  endorsement  a  part  of  the  bond  and  irrev- 
ocable without  destroylnff  the  bond. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Wythe  county  by   Francis  Smith's 


*Bond«— Endorsement   at  Time  of  Making  Bond— 

Effect.— In  Campbell  v.  Campbell.  22  Gratt.  646,  it  is 
said  :  "It  is  too  well  settled  by  the  decisions  of  this 
court,  to  admit  of  doubt  or  discussion,  that  a  writ- 
ing-endorsed on  a  bond  at  the  time  of  its  execution, 
operating-  in  favor  of  oblig-or  and  signed  by  the  ob- 
lig-ee,  is  to  be  considered  as  part  of  the  condition  of 
the  bond.  Gordon  v.  Frasier,  2  Wash.  130;  Smithes 
Ex'or  V.  SpiUer,  10  Oratt.  318,  and  cases  there  cited." 
See,  in  accord,  citing  the  principal  case,  Wendlioffer 
y.  Smith,  75  Va.  318.  The  principal  case  is  distin- 
guished in  Carter  v.  Nolan d,  86  Va.  671.  10  S.  E.  Rep. 
606;  Calwell  v.  Caperton,  27  W.  Va.  412.  See  mono- 
graphic note  on  "Bonds"  appended  to  Ward  v. 
Churn.  18  Gratt  801. 
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executor  against  William  H.  Spiller.  The 
action  was  on  a  bond  in  the  following 
words : 

$4,000.  Four  years  after  date  I  bind 
myself,  my  heirs,  Ac,  to  pay  Francis  Smith 
or  order  four  thousand  dollars,  for  value 
received.  Witness  my  hand  and  seal  this 
30th  September  1823. 

Wm.  H.  Spiller.     [Seal.] 

As  the  pleadings  were  finally  made  up, 
the  issues  were  upon  two  pleas  filed  by  the 
defendant.  One  of  them  the  plea  of  non 
est  factum  with  an  affidavit  stating  the 
facts  on  which  the  plea  was  based :  And  on 
this  plea  the  plaintiff  took  issue.  The  other 
was  a  special  plea :  That  at  the  time  of  the 
making  of  the  writing  obligatory  in  the 
plaintiff's  declaration  set  forth,  to  wit,  on 
the  30th  day  of  September  1823,  the  plain- 
tiff's testator  Francis  Smith  who  was  the 
uncle   of  the  defendant,  endorsed  by 

319  his   own    hand    a    memorandum    *in 
writing  upon  the  back  of  said  writing 

obligatory,  and  as  a  part  thereof,  which 
said  endorsement  bears  date  on  the  30th 
day  of  September  1823,  and  is  signed  by 
the  said  Smith  and  is  to  the  following 
effect,  to  wit:  '* Memorandum. — If  I  do  not 
collect  the  money  due  on  the  within  note 
of  my  nephew  Hickman  Spiller  during  my 
life,  then  it  is  never  to  be  collected ;  and  I- 
give  htm  that  sum."  And  the  defendant 
in  fact  says  that  the  said  Francis  Smith 
did  not  collect  the  money  due  on  the  said 
note  of  the  said  defendant  during  his  the 
said  Francis  Smith's  life.  And  so  by  the 
terms  of  said  endorsement  and  contract  of 
the  parties,  the  obligation  aforesaid  has 
been  satisfied  and  discharged. 

To  this  plea  the  plaintiff  replied  specially, 
that  the  said  memorandum  in  writing  en- 
dorsed on  the  bond,  which  is  set  out  in  the 
plea,  was  not  a  part  of  said  bond  as  alleged 
in  the  plea,  but  was  a  testamentary  paper; 
and  was  afterwards  revoked  by  Smith  in 
his  life  time.  To  this  replication  the  de- 
fendant rejoined,  that  the  said  memoran- 
dum was  a  part  of  the  bond,  and  was  not 
a  testamentary  paper  revoked  by  Smith  in 
his  life  time :  And  upon  this  the  issue  was 
joined. 

Upon  the  trial  and  after  the  evidence  had 
been  submitted  to  the  jury,  both  parties 
asked  for  instructions  which  were  intended 
to  raise  the  same  question  made  upon  the 
second  plea  of  the  defendant  and  the  repli- 
cation thereto.  The  court  refused  to  give 
the  instructions  asked  for  by  the  plaintiff, 
and  gave  that  asked  for  by  the  defendant. 
The  first  instruction  asked  for  by  the  plain- 
tiff is,  that  the  memorandum  set  out  in  the 
plea,  is  on  its  face  and  according  to  its  true 
legal  construction  and  import,  a  testamen- 
tary paper  or  will,  by  which  the  said 
Francis  Smith  bequeathed  the  sum  of  four 
thousand  dollars,  for  which  the  said  bond 
had  been  given,  to  the  defendant  William 
H.  Spiller,  if  he  the  said  Francis  H.  Smith 
should  not,  during  his  life,  proceed  to 
collect   the  same;   and   that   being  a 
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revocable    at    the     pleasure     of    the    said 
Francis  Smith. 

Second.  That  although  the  jury  may 
believe  from  the  evidence,  that  the  memo- 
randum endorsed  on  the  said  bond,  was 
written  and  signed  by  Francis  Smith,  and 
attested  by  A.  Findlay  in  the  presence  of 
William  H.  Spiller;  and  with  his  assent 
and  approbation  at  the  time  of  the  execu- 
tion of  said  bond,  either  before  or  after  the 
said  bond  was  delivered  by  said  Spiller  to 
said  Smith,  still  the  memorandum  in  writ- 
ing cannot  be  regarded  as  part  of  said  bond 
so  as  to  constitute,  in  connection  with  it, 
an  entire  contract. 

Third.  That  the  cancellation  of  said 
memorandum  in  writing  by  Smith  or  by 
his  direction,  was  in  contemplation  of  law 
a  revocation  of  said  testamentary  paper  or 
will,  and  of  the  bequest  therein  made ;  un- 
less the  inference  which  the  law  makes 
from  such  cancellation,  of  an  intent  to  re- 
voke, be  rebutted  by  evidence  showing  that 
Francis  Smith  did  not  intend  that  the  said 
cancellation  should  operate  as  a  revocation 
of  said  testamentary  paper.  These  in- 
structions were  refused  by  the  court.  There 
were  others  asked  and  given,  which  it  is 
not  necessary  to  state. 

The  defendant  then  asked  the  court  to 
instruct  the  jury :  That  if  they  shall  believe 
from  the  evidence,  that  the  endorsement 
set  out  in  the  defendant's  second  plea,  was 
made  at  the  time  of  the  execution  of  the 
bond,  and  as  a  part  of  the  same  transaction 
and  contract,  that  then  the  said  endorse- 
ment was  not  a  testamentary  act,  and  could 
not  be  revoked  or  canceled  without  the 
consent  of  both  parties.  And  if  they  shall 
further  believe,  from  the  evidence,  that 
said  endorsement  did  so  form  a  part  of  the 
contract,  that  then,  under  the  issues  in  this 
cause,  they  should  find  a  verdict  for  the 
defendant.  This  instruction  the  court  gave. 
The  plaintiff  excepted  to  the  opinion  of  the 
court  refusing  to  give  the  instructions 
321  asked  by  him ;  and  also  *to  the  opin- 
ion of  the  court  giving  the  instruc- 
tions asked  for  by  the  defendant. 

There  was  a  verdict  and  judgment  for  the 
defendant:  And  the  plaintiff  having  asked 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  .contrary  to  the  evidence,  that  mo- 
tion was  overruled ;  and  the  plainttflf  again 
excepted.  The  facts  are  stated  in  the  opin- 
ion of  Judge  Daniel.  To  this  judg-ment  a 
supersedeas  was  allowed  by  this  court  on 
the  application  of  the  plaintiff. 

The  cause  was  twice  elaborately  argued; 
the  first  time  by  Cooke  and  Patton,  for  the 
appellant,  and  Floyd  and  J.  W.  Sheffey  for 
the  appellee ;  and  on  the  second  argument 
by  B.  R.  Johnston  and  Patton,  for  the  ap- 
pellant, and  Floyd  and  J.  W.  Sheffey,  for 
the  appellee.  The  single  question  was 
whether  the  endorsement  on  the  bond  was 
a  part  of  it,  and  therefore  irrevocable  by 
Smith;  or  whether  it  was  a  testamentary 
paper,  and  therefore  revocable  by  him. 

DA.NIEL/,  J.  This  suit  is  founded  on  a 
single  bill  in  these  words: 
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**$4,000.  Four  years  after  date  I  bind 
myself,  my  heirs,  &c.,  to  pay  Francis  Smith 
or  order  four  thousand  dollars,  for  value 
received.  Witness  my  hand  and  seal  this 
30th  September  1823. 

Wm.  H.  Spiller.     [Seal.]" 

On  the  back  of  it  was  a  memorandum  in 
writing  as  follows: 

^*Memo. — If  I  do  not  collect  the  money 
due  on  the  within  note  of  my  nephew  Hick- 
man Spiller  during*  my  life,  then  it  is  never 
to  be  collected;  and  I   give   him  that  sum. 

Francis  Smith. 
Sept.  30,  1823. 
Teste:  A.  Findlay." 

322  *This  memorandum  appears  to  have 
been  partially   erased   by   means  of  a 

pen  drawn  over  it ;  but  the  words  were  left 
sufficiently  plain  to  be  read  by  taking  a 
little  care.  Smith  died  in  1844,  and  it  is 
most  probable  that  this  erasure  was  made 
by  him  a  few  years  before  his  death. 
Findlay  his  friend  and  confidential  agent, 
who  had  frequent  access  to  his  papers, 
states  in  his  testimony,  that  since  the  ex- 
ecution of  the  note  (bond)  he  had  frequently 
seen  it,  and  always  with  the  endorsement 
on  it  unobliterated  until  some  twelve  or 
eighteen  months  before  Smith's  death, 
when  he  saw  that  a  pen  had  been  drawn 
over  the  endorsement. 

The  case  turns  on  the  legal  character  and 
effect  of  this  endorsement.  The  defendant 
contending,  on  his  part,  that  it  should  be 
treated  as  a  part  of  the  writing  obligatory, 
and  that  Smith  could  not  cancel  it  without 
at  the  same  time  canceling  the  whole  bond ; 
and  the  plaintiff  on  the  other  hand,  en- 
deavoring to  maintain  that  the  memoran- 
dum endorsed  was  testamentary  in  its 
nature;  and  that  consequently  Smith  had 
a  perfect  right  to  cancel  or  obliterate  it, 
and  leave  the  bond  still  in  full  force.  These 
opposing  views  are  distinctly  presented  by 
the  second  plea,  the  replication  thereto  and 
rejoinder;  and  were  also  necessarily  in- 
volved in  the  plea  of  non  est  factum  and 
the  issue  joined  thereon.  The  same  views 
of  the  character  of  the  endorsement,  with 
little  variation,  are  disclosed  by  the  parties 
respectively  in  the  instructions  which  they 
severally  asked  from  the  court,  and  in  the 
opposition  which  each  made  to  the  instruc- 
tions asked  by  the  other. 

The  course  of  the  court  in  respect  to  the 
instructions,  the  verdict  and  judgment  are 
in  accordance  with  the  views  of  the  defend- 
ant.    Are  they  correctly  so? 

In  the  cases  of  Broke  v.  Smith,  Moor  679; 
Burgh    V.    Preston,    8T.  R.  483;  and 

323  Gordon  v.  Frazier,    2  Wash.  *130,  the 
general  principle    is   asserted,  that  a 

memorandum  endorsed  on  a  bond  at  the  time 
of  its  execution,  operating  in  favor  of  the 
obligor,  and  signed  by  the  obligee,  is  to  be 
considered  as  part  of  the  condition  of  the 
bond.  And  in  the  cases  of  Creig  v.  Talbot, 
9  Kng.  C.  Li,  R.  56 ;  Shermer  v.  Beale,  1 
Wash.  11 ;  and  Price  v.  Kyle,  9  Gratt.  247, 
decided  by  this  court,  at   its  last  session  in 


this  place,  the  same  rule  was  held  applica- 
ble to  like  memoranda  made  at  dates  sub- 
sequent to  the  execution  of  the  bonds  on 
which  they  were  respectively  endorsed. 

The  endorsement  under  consideration 
bears  date  on  the  same  da3'  with  the  bond, 
(30th  September  1823,)  and  it  is  proved  by 
the  attesting  witness  that  it  was  made  and 
signed  by  Smith  immediately  after  Spiller 
had  signed  and  sealed  the  bond,  at  the  same 
desk,  and  before  the  bond  had  been  folded 
up  and  put  away. 

If  then  the  language  employed  in  the 
memorandum  can  by  any  fair  interpretation 
or  intendment,  be.  regarded  as  language  of 
contract  or  agreement,  there  ought,  I  ap- 
prehend, to  be  no  hesitation  in  holding, 
under  the  authority  of  the  cases  above  cited, 
that  the  memorandum  constitutes  a  condi- 
tion to  the  bond.  It  has  been  insisted  how- 
ever by  the  counsel  of  the  plaintiff  here, 
that  whatiever  might  be  the  force  of  such 
decisions  as  applied  to  an  endorsement,  the 
words  of  which  imported  a  contract  or 
agreement  on  the  part  of  the  obligee,  they 
can  be  of  no  avail  when  invoked  as  author- 
ity to  control  the  operation  of  an  en- 
dorsement whose  language  is  plainly 
testamentary:  That  in  construing  the  en- 
dorsement we  can  look  only  at  the  bond 
and  endorsement ;  and  that  the  words  em- 
ployed in  the  latter  are  not  susceptible  of 
any  other  import  than  that  of  a  testamen- 
tary disposition  of  the  former:  that  the 
endorsement  is  nothing  more  than  a  be- 
quest of  the  bond.  It  must  be  conceded 
that  a  writing,  executed  by  an  obligee  on 
the  back  of  a  bond,  plainly  indicative 
324  *of  a  testamentary  purpose,  would  not 
(if  in  other  respects  valid)  cease  to 
be  a  will  merely  because  of  its  position,  even 
though 'it  should  contain  no  other  disposi- 
tion of  property  than  that  of  the  bond,  in 
favor  of  the  obligor.  It  is  however  equally 
obvious  to  remark,  that  it  is  of  rare  occur- 
rence that  a  will  or  testamentary  disposi- 
tion of  property  is  found  on  the  back  of  a 
bond.  And  where  the  language  of  a  writ- 
ing executed  by  the  obligee  and  occupying 
such  a  position  in  reference  to  a  bond  is  of 
equivocal  or  doubtful  meaning,  indicative 
in  some  aspects  of  a  testamentary  purpose, 
and  yet  susceptible  of  a  construction  which 
would  make  the  words  employed  words  of 
contract,  qualifying  the  bond  in  any  de- 
gree however  slight,  advantageously  to  the 
obligor,  the  mere  position  of  such  writing 
may,  I  think,  in  a  controversy  respecting 
its  true  character,  be  properly  relied  on  as 
a  circumstance  tending  to  show  that  the 
obligee  designed  the  writing  as  a  binding 
rather  than  as  a  testamentary  instrument. 
And  in  all  such  controversies,  when  the 
question  is  not  as  to  the  meaning  of  words 
employed  in  an  instrument  of  well  defined 
character,  but  whether  a  paper  of  a  doubt- 
ful character  was  designed  to  operate  as 
one  instrument  or  as  another,  all  the  cir- 
cumstances attending  the  transaction,  the 
cotemporaneous  conduct  and  declarations  of 
the  parties  evincive  of  their  purposes  and 
motives,  may  be  looked  to  as  showing  what 
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kind  of  instrument  was  within  their  con- 
templation and  design. 

The  case  of  Robertson  v.  Dunn,  2  Murph. 
R.  133,  cited  by  the  defendant's  counsel,  is 
one  strongly  illustrative  of  this  rule.  There 
the  question  was,  whether  a  certain  in- 
strument was  to  be  considered  a  deed  of 
gift  or  a  testamentary  paper.  It  was  writ- 
ten by  a  friend  for  the  maker,  who  told 
him  at  the  time  that  she  wished  him  to 
write  a  deed  of  gift.  After  reciting  that 
the  instrument  was  in  consideration  of  the 
love   and  affection   which  the  maker 

325  had  for  her  children,  *the  iirst  clause 
proceeds  in  these  words:  ^^Ist.  I  give 

and  devise  to  my  son  Needham  one  negro 
man  Essex,  one  negro  girl  Martha,  two 
feather  beds,  steads  and  furniture,  and  one 
horse,  to  be  possessed  after  my  death."  By 
the  second  and  third  clauses  like  provisions 
were  made  for  two  other  children.  And  the 
fourth  and  last  clause  was  as  follows: 
**4thly.  All  the  rest  of  my  estate  that  I 
may  die  possessed  of,  I  give  to  my  three 
sons  Christopher,  Herbert  and  John."  The 
court,  after  adverting  to  the  use  of  the  word 
devise  as  a  slight  circumstance  tending  to 
sh^w  a  purpose  to  make  a  will,  referred  to 
the  words  *'to  be  possessed  after  my  death," 
employed  in  the  first,  second  and  third 
clauses,  as  showing  a  precaution  which 
would  have  been  useless  in  a  will,  which 
could  not  take  effect  until  after  the  death 
of  the  testator ;  and  in  respect  to  the  fourth 
clause,  the  judge  delivering  the  opinion 
said  there  was  nothing  in  it  indicative  of 
the  way  in  which  the  maker  of  the  instru- 
ment intended  it  to  operate ;  for  whether 
the  property  given  by  it  was  a  gift  or 
legacy,  its  quantum  was  referrible  to  her 
death  and  could  not  be  ascertained  before. 
The  fact  that  no  executor  was  appointed, 
and  the  circumstance  that  the  recitals  ex- 
pressed that  the  gifts  were  made  in  consid- 
eration of  love  and  affection,  which 
expression  would  have  been  unnecessary  in 
a  will,  were  also  relied  on  as  showing  that 
a  gift  and  not  a  will  was  intended;  and 
the  judge  in  conclusion  said,  that  in  order 
to  explain  all  doubt  and  to  ascertain  whether 
the  person  who  executed  the  paper  intended 
it  to  operate  as  a  deed  of  gift  or  a  will,  it 
was  proper  to  look  not  only  to  the  contents 
of  the  instrument,  but  also  to  the  evidence 
showing  how  she  really  considered  it;  and 
seeing  that  she  had  called  upon  the  witness 
to  write  her  a  deed  of  gift  and  to  have  it 
recorded,  which  it  was  not  very  likely  she 
would  have  done,  had  she  believed  she 

326  was  making  a  will,    the  *court  found 
no  difficulty   in   treating  the    instru- 
ment as  a  deed,  and  not  as  a  testamentary 
paper. 

The  language  of  the  endorsement  before 
us  is  of  equivocal  import.  The  contingent 
benefit  designed  for  the  obligor  could  not 
be  fully  consummated  till  the  death  of  the 
obligee;  and  in  this  respect  the  endorse- 
ment is  like  a  will.  But  in  one  most  im- 
portant feature  it  differs  from  a  will:  For 
whilst   a    will   is  revocable  in  divers  ways, 


the  disposition  made  in  favor  of  the  obligor 
could,  according  to  the  terms  of  the  en- 
dorsement, be  revoked  or  annulled  only  in 
one  mode,  to  wit:  by  the  collection  of  the 
bond  by  the  obligee  in  his  life  time.  It  is 
unnecessary  and  unusual  to  insert  in  a  will 
or  testamentary  disposition  a  clause  de- 
claring the  right  of  the  testator  to  revoke, 
or  making  its  bequests  dependent  on  the 
contingency  that  the  testator  should  not  in 
his  life  time  revoke  them.  And  it  would 
be  not  only  unnecessary  and  out  of  the 
usual  course,  but  wholly  inconsistent  with 
the  nature  of  the  instrument,  to  provide, 
in  a  paper  designed  as  a  will,  for  a  power 
of  revocation  by  some  particular  mode, 
when  with  or  without  such  provision,  the 
paper  itself  could  only  continue  to  exist  by 
the  pleasure  of  the  maker,  and  could  at 
any  moment  be  made  uought  by  a  single 
stroke  of  his  pen.  This  feature  in  the 
writing  in  question,  accompanied  by  the 
fact  that  it  was  endorsed  on  the  bond  co- 
temporaneously  with  the  execution  of  the 
latter,  tends  to  the  conclusion  that  some- 
thing other  than  a  mere  testamentary  dis- 
position of  the  bond  was  in  the  design  of 
the  parties.  The  manner  in  which  the  en- 
dorsement was  intended  to  operate  is,  at 
least,  by  this  view,  made  doubtful,  and  a 
resort  to  the  circumstances  leading  to  and 
attending  the  execution  of  the  bond  and 
endorsement,  rendered  proper. 

It  appears  from  the  evidence  that  at  the 
time  of  the  execution  of  the  k>ond  and 
327  endorsement.  Smith  was  a  *nian  of 
great  wealth,  and  that  he  had  only 
one  child,  a  daughter;  that  Spiller  was 
his  nephew  (his  only  nephew  of  the  whole 
blood) ;  that  he  had  been  raised  by  Smith, 
who  entertained  strong  feelings  of  affection 
for  him ;  and  that  Smith  had  often  avowed 
and  manifested  a  strong  desire  to  advance 
him ;  that  Spiller  was  desirous  of  entering 
into  a  partnership  in  mercantile  business 
with  John  &  R.  M.  E^eston;  that  he  was 
without  means;  that  the  portion  of  capital 
to  be  paid  by  Spiller,  into  the  mercantile 
concern,  was  five  thousand  dollars,  and  that 
it  was  furnished  him  by  Smith.  It  does 
not  appear  at  what  precise  time  the  money 
was  advanced  by  Smith,  but  it  is  probable 
that  four  thousand  dollars  was  advanced  at 
the  time  the  bond  was  executed,  or  a  few 
days  before ;  as  there  was  a  letter  of  Smith's 
in  evidence,  dated  the  12th  September  1823, 
twelve  days  before  the  execution  of  the 
bond,  and  directed  to  Spiller,  in  which  he 
informs  him  that  four  thousand  dollars  was 
ready ;  and  it  is  proved  by  Findlay  the  sub- 
scribing witness,  that  the  bond  was  executed 
for  the  four  thousand  dollars,  and  that  some 
time  thereafter  (when,  he  does  not  state,) 
Smith  either  gave  or  remitted  to  Spiller, 
the  farther  sum  of  one  thousand  dollars, 
for  which  last  sum,  no  note  was  ever  ex- 
ecuted, and  of  which  there  was  no  entry 
ever  made  by  Smith  on  his  books. 

The  witness  farther  proved  that  he  was 
present  at  the  execution  of  the  bond ;  that 
he  was  requested  by  Smith  to  write  it,  and 
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did  so;  that  on  Smith's  telling*  him  to 
write  the  bond,  Spiller  seemed  a  good  deal 
surprised,  and  showed  both  by  his  manner 
and  his  remarks,  that  he  had  not  expected 
to  be  called  upon  to  execute  a  bond ;  that 
while  the  witness  was  writing  the  bond  or 
immediately  after,  when  Spiller  was  called 
upon  to  sign  it,  he  made  some  objections 
to  doing  so,  and  remarked  to  Smith,  (as 
well  as  witness   could  recollect, )  that 

328  if  ever  he  was  able  to  pay  the  ^amount, 
he   could  do   so   as   well  without  the 

bond  as  with  it.  That  some  conversation 
then  took  place  between  Smith  and  Spiller, 
the  words  or  purport  of  which  the  witness 
could  not  recollect ;  that  Spiller  then  signed 
the  bond;  and  that  Smith  immediately 
thereafter,  as  has  been  before  stated,  made 
and  signed  the  endorsement  at  the  same 
desk,  before  the  bond  was  folded  up  and 
pat  away;  and  that  the  endorsement  was 
then  shown  to  Spiller. 

In  reply  to  a  question  propounded  by  the 
defendant  to  the  witness,  whether  there 
was  not  on  his  own  mind  an  impression, 
made  by  what  occurred  at  the*  time  when 
Spiller  first  objected  to  sign  the  bond,  and 
then  after  conversation  with  Smith  did 
sign  it,  that  the  object  of  Smith  in  requir- 
ing a  bond  was  to  provide  for  Spiller  in  the 
event  of  his  failure  in  business,  he  said 
the  impression  had  for  a  long  time  been 
on  his  mind  that  Smith  did  intend  to  secure 
the  amount  of  the  bond,  in  the  event  of 
Spiller's  failure  in  business,  for  the  benefit 
of  Spiller;  but  he  could  not  say  whether 
such  impression  was  on  his  mind  at  the 
time  of  the  execution  of  the  bond,  or  that 
it  was  produced  by  any  conversation  or 
anything  that  then  occurred;  nor  did  he 
know  that  it  was  produced  by  anything 
said  either  by  Spiller  or  Smith,  at  any 
time,  in  relation  to  the  bond. 

Apart  from  the  impressions  on  the  mind 
of  the  witness  as  to  the  object  of  Smith  in 
requiring  a  bond,  (to  which,  as  the  witness 
could  not  refer  them  to  anything  said  or 
done  by  the  parties  it  would  be  improper  to 
attach  much,  if  any  weight,)  the  evidence 
of  what  occurred  at  the  time  of  the  trans- 
action tends,  I  think,  very  strongly  to  sup- 
port the  theory  of  the  case,  as  maintained 
by  the  defendant's  counsel  here,  to  wit, 
that  the  advancement  of  the  money  was 
understood  by  the  parties  not  as  an  ordi- 
nary loan ;  but  was  made  with  the  under- 
standing that  if  Spiller  should  fail  in 

329  ^business.  Smith  might,  if  he  should 
think    proper    to     do  so,    collect    the 

amount  aad  dispose  of  it  in  such  manner 
as  he  should  think  best  for  Spiller  and  his 
family.  It  is  manifest  that  Spiller  did  not 
look  upon  the  advancement  as  placing  him 
and  his  uni^le  in  the  ordinary  legal  relation 
to  each  other  of  debtor  and  creditor.  Else 
why  should  he  object  to  signing  the  bond 
or  express  any  surprise  that  one  should  be 
demanded? 

Be  this  as  it  may,  the  inference  is  irre- 
sistible that  the  endorsement  operated  as 
an  inducement  leading  to  the  execution  of 


the  bond.  The  mere  order  of  time  in  which 
the  bond  and  endorsement  were  executed  is 
immaterial.  Spiller  objects  to  signing  the 
bond;  a  conversation  then  takes  place  be- 
tween him  and  Smith,  and  then  Spiller 
signs  the  bond,  and  Smith  immediately 
thereupon  makes  and  signs  the  endorse- 
ment. It  would  be  in  direct  opposition  to 
any  fair  inference  which  can  be  drawn  from 
the  testimony,  to  suppose  that  the  endorse- 
ment was  made  by  Smith  ex  mero  motu, 
and  not  in  pursuance  of  some  understand- 
ing had  between  the  parties  immediately 
before  the  execution  of  the  bond.  It  may 
be  conceded  that  if  the  endorsement  was  in 
form  and  phrase  plainly  a  testamentary 
disposition,  the  fact  that  it  was  placed  on 
the  bond  by  the  agreement  or  understand- 
ing of  the  parties,  w.ould  not  prevent  it 
from  operating  as  a  will.  And  it  is  true 
that  the  conversation  between  the  parties 
immediately  preceding  the  execution  of  the 
instrument  is  not  detailed,  and  that  there 
is  nothing  expressly  contradicting  the  hy- 
pothesis of  the  plaintiff's  counsel,  that 
whatever  might  be  Smith's  purposes  with 
respect  to  the  collection  of  the  bond,  he  did 
not  mean  to  come  under  any  obligation 
respecting  them;  that  Spiller's  objection 
to  executing  the  bond  was  not  founded  on 
any  right  he  had  to  insist  on  terms  qual- 
ifying his  obligation  or  in  any  distrust 
which  he  entertained  of  the  manner  in 
which    Smith     would     exercise    the    power 

which  the  bond  would  confer  upon 
330      *him;  but  in   an    apprehension    that, 

by  the  death  of  Smith  without  a  will, 
the  generous  purposes  of  the  latter,  then 
entertained  and  avowed,  with  respect  to  the 
ultimate  disposition  of  the  bond,  might  be 
accidentally  defeated ;  and  that  the  objec- 
tion was  overcome  by  Smith's  agreeing  to 
place  on  the  back  of  the  bond  a  testamentary 
memorandum  that  the  bond  should  never 
be  collected,  if  not  collected  by  himself 
during  his  life. 

But  as  we  have  endeavored  to  show,  the 
endorsement  is  not  on  its  face  plainly  a 
will,  but  is  of  doubtful  character ;  and  as 
by  the  fair  inference  to  be  drawn  from  the 
testimony,  it  appears  to  have  been  made  in 
pursuance  of  an  agreement  between  the 
parties,  it  would,  I  think,  be  more  reason- 
able to  suppose  that  it  was  designed  to 
operate  as  a  contract  rather  than  as  a 
will. 

The  instrument  whose  character  is  con- 
troverted, is  found  not  where  we  should 
expect  to  find  a  will,  but  where  we  would 
naturally  look  for  a  defeasance,  condition 
or  qualification  of  the  obligation  to  which 
it  refers.  It  is  shown  to  have  been  placed 
there  not  by  the  mere  spontaneous  act  of 
the  writer,  but  in  pursuance  of  the  agree- 
ment of  the  parties.  According  to  its 
terms,  its  operation  might  be  prevented  in 
one,  but  in  only  one  of  the  many  modes  by 
which  a  will  may  be  revoked.  The  words 
which,  the  plaintiff  insists,  give  charactei^ 
to  the  instrument  as  a  voluntary  act,  **and 
I  give  him   that    sum,"    are   by   no  means 
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peculiarly  and  ezcluaivelj  appropriate  to  a 
will,  bat  belong  rather  to  a  gift:  Whilst 
the  preceding  words  are  well  adapted  for 
expressing  a  stipulation  founded  on  valua- 
ble consideration. 

If  however  there  were  words  denoting 
much  more  strongly  than  any  to  be  found 
in  the  endorsement,  that  the  endorsement 
was  voluntary,  it  would  by  no  means  fol- 
low that  either  a  will,  or  any  other  instru- 
ment revocable  at   the   mere  pleasure 

331  of   the   obligee,  was  Mesigned.     For 
any    words   capable    of   binding    the 

obligee  with  respect  to  the  subject  matter 
of  the  obligation,  may,  if  endorsed  by  him 
at  the  time  of  the  execution  of  the  bond, 
be  treated  as  a  condition.  And  whilst  a 
parol  executory  gift,  or  promise  to  give, 
upon  the  death  of  the  obligee,  might  not 
be  binding,  the  same  promise,  if  evidenced 
by  a  sealed  instrument,  I  apprehend,  would 
be ;  and  would  be  as  incapable  of  revocation 
or  of  being  rendered  inoperative,  except  in 
the  mode  or  upon  the  contingency  provided 
for  in  such  instrument,  as  if  the  promise 
were  founded  on  a  valuable  considera- 
tion. 

I  do  not  deem  it  necessary  to  make  any 
comment  on  the  evidence  in  relation  to  the 
conduct  and  declarations  of  the  parties  sub- 
sequent to  the  execution  of  the  bond  and 
endorsement,  or  to  distinguish  such  of  it  as 
was  incompetent  from  that  which  was  com- 
petent to  be  used  for  the  purpose  of  throw- 
ing light  on  the  intention  of  the  parties  as 
to  the  operation  of  the  endorsement,  in  as 
much  as  that  testimony  does  not  tend  to 
alter  but  rather  to  confirm  the  views  which 
I  have  taken  of  the  case.  Looking  to  the 
bond  and  endorsement  and  the  proofs  of 
the  circumstances  preceding  and  attending 
their  execution,  I  have  come  to  the  conclu- 
sion that  the  endorsement  was  designed  to 
operate  not  as  a  testamentary  instrument, 
but  as  a  condition  or  qualification  limiting 
the  duration  of  the  obligation  to  the  life  of 
Smith.  That,  as  such,  it  was  not  in  the 
power  of  Smith  to  cancel  the  endorsement 
without  at  the  same  time  canceling  the 
bond ;  and  that  consequently  the  bond  could 
not  be  enforced  by  the  executor  of  Smith. 

The  case  has  been  twice  argued  in  this 
court,  with  an  ability  and  a  research  on 
the  part  of  the  counsel  of  the  respective 
parties  commensurate  to  the  interest  and 
importance  of  the  questions  involved.  The 
transaction  is  one  of  a  novel  character,  and 
I  have  encountered  difficulties  in  arriving 
at    a    conclusion,     free    from    doubt, 

332  *a3  to  its  true    import.     After,  "how- 
ever, having  given  to  the  subject  the 

best  consideration  I  could,  I  feel  satisfied 
that  justice  will  most  probably  be  attained 
and  the  intention  of  the  parties  effectuated 
by  permitting  matters  to  remain  as  they 
are,  and  am  for  affirming  the  judgment. 

MONCURE  and  SAMUELS,  Js.,  con- 
curred in  the  opinion  of  Daniel,  J. 

ALLEN  and  LEE,  Js.,  dissented. 
Judgment  affirmed. 


333  *Philips  &  aU.  v.  Martiney's  Ex'or. 

July  Term.  1868,  Lewlsbnrir. 

(Abeent  Lbs.  J.*) 

Trover  and  Converslont— Cue  et  B«r.— K  the  owner 
of  a  slave  for  life.  In  18S8  sells  bim  to  M.  wboin  the 
same  year  sells  bim  to  J,  who  ffives  bim  to  a 
dausrbter.  by  wboxn  he  is  taken  out  of  the  state.  K 
dies  In  1840,  and  then  the  owners  of  the  remainder 
In  the  slave  brlnsr  trover  against  M  to  recover  the 
value  of  the  slave.    Held: 

I.  Same— Right  to  Possession.— The  plaintiff  not  bar- 
ing  had  the  risrht  to  the  possession  of  the  slave 
at  the  time  M  sold  him.  cannot  maintain  this 
action  a«rainst  BC 
9.  5«me— Statute  of  Umltatloiis.— if  the  sale  by  H 
crave  the  plaintiff  a  riffht  to  hring  trover 
arainst  M,  the  action  was  barred  by  the  statnte 
of  limitations. 

This  was  an  action  of  trover  in  the  Cir- 
cuit court  of  Randolph  county  brought  in 
1850  by  Ely  Philips  and  others,  legatees  of 
Richard  Kittle,  against  the  executor  of 
William  Marti ney  deceased,  to  recover  the 
value  of  a*  slave  named  Elijah.  The  de- 
fendant pleaded  the  general  issue  and  the 
statute  of  limitations.  On  the  trial  the 
parties  waived  a  jury  and  submitted  the  case 
to  the  court.  The  facts  were,  that  Richard 
Kittle  died  in  1830,  having  first  made  his 
will  by  which  he  gave  to  his  wife  for  her 
life  a  part  of  his  estate,  including  a  slave 
named  Peg ;  and  at  her  death  it  was  to  be 
divided  among  his  heirs.  The  slave  Elijah 
was  the  child  of  Peg  born  whilst  she  was 
in  the  possession  of  Mrs.  Kittle.  In  August 
1836  Mrs.  Kittle  sold  Elijah,  then  about  two 
years  old,  to  William  Martiney.  In  the 
same  year  Martiney  sold  the  slave  to  Joseph 
Johnson,  who  gave  him  to  his  daughter: 
And  she  in  the  same  year  removed  him 

334  to  the  state  of  Arkansas.  *Mrs.  Kittle 
died  in  1846.  The  Circuit  court  ren- 
dered a  judgment  for  the  defendant:  And 
the  plaintiffs  thereupon  applied  to  this  conrt 
for  a  supersedeas,  which  was  awarded. 

Goff,  for  the  appellants. 
HofFman,  for  the  appellee. 

DANIEL,  J.  In  this  case  the  whole  mat- 
ter of  law  and  fact  was  submitted  to  the 
judgment  of  the  court  below.  The  judge 
has  decided  against  the  right  of  the  plain- 
tiff to  maintain  his  action ;  and,  I  think, 
properly.  The  action  of  trover  is  given  to 
redress  an  injury  to  the  right  of  possession. 
And  in  order  to  maintain  the  action,  it 
is  necessary  for  the  plaintiff  in  the  action 
to  show  that  he  not  only  has  a  right  of 
property  in,  but  also  that  he  had  a  right  to 
the  immediate  possession  of,  the  thing  con- 
verted, at  the  time  of  the  conversion.  Gor- 
don V.  Harper,  7  T.  R.  9  The  sale  of  the 
slave  by  Mrs.  Kittle,  the   life  tenant  under 

*JUDGB  Lbb  had  decided  the  cause  in  the  Clrcalt 
court. 

tTrover  and  Conversion—Plaintiff  Not  Hmylug  RlfM 
to  Possession.— See  principal  case  cited  Xn/oot-noUUi 
Eastern  Lunatic  Asylum  v.  Qarrett.  S7  Oratt  169: 
Harvey  v.  Epes.  12  Gratt.  170. 
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the  will  of  Richard  Kittle,  was  made  in 
1836,  and  the  sale  by  Marti  ney,  ag-ainst 
whose  executor  the  suit  is  brought,  was 
made  in  the  same  year:  And  Mrs.  Kittle's 
death  occurred  in  the  year  1846.  Supposing 
the  action  to  be  founded  on  the  sale  by 
Marti ney,  either  of  the  g^rounds  relied  on 
by  the  defendant  presented  a  complete  bar 
to  it.  The  plaintiffs,  at  the  date  of  the 
sale,  had  no  right  to  the  possession  of  the 
slave,  and  more  than  five  years  had  elapsed 
at  the  time  of  the  institution  of  the  suit, 
since  the  date  of  the  sale.  There  is  nothing 
to  connect  Martiney  with  the  subsequent 
removal  of  the  slave  out  of  the  state.  No 
action  founded  on  the  forfeiture  of  the  life 
estate,  under  the  statute,  could  therefore 
ever  have  been  maintained  ag-ainst  him. 
And  even  if  it  could,  the  bar  of  the  statute 
of  limitations  would  still  have  been  in- 
superable, as  the  removal  also  occurred 
335  in  the  year  1836.  *The  wrong  com- 
mitted by  Martiney  in  undertaking- 
to  sell  a  full  estate  or  title  in  the  slave,  was 
a  sing-le  act,  fully  consummated  so  soon  as 
the  sale  was  made.  Whatever  remedies  the 
plaintiffs  may  have  had  for  the  redress  of 
that  wrong-,  I  think*  the  court  below  has 
properly  decided  that  the  one  selected  can- 
not avail  them.  The  question  has  been 
decided  the  same  way  in  the  case  of  Nations 
V.  Hawkins,  11  Alab.  R.  862,  and  in  the 
case  of  I^ewis  v.  Mobley,  4  Dev.  and  Batt. 
323. 
I  think  the  judgment   should  be  affirmed. 

The  other  judg^es  concurred  in  the  opinion 
of  Daniel,  J. 

Judg-ment  affirmed. 


336  •Nickell  &  Miller  v.  Handly  &  als. 

July  Term,  1868,  Lewlsbarsr. 

Wills— Blended  Tru5tf— Cue  st  Bar.— Testatrix  de- 
vises and  bequeatlis  a  small  farm,  slaves  and  otber 
property  on  tbe  land  to  a  trustee  for  the  life  of 
her  dansrhter  H,  remainder  to  the  children  of  H 
llviniT  at  her  death.  And  the  trustee  is  directed 
so  to  use  and  condoct  the  farm,  slaves  and  other 
property  as  to  be  most  adrantaflreous  to  the  inter- 
est and  support  of  said  H  and  her  children  during 
her  life  time.  There  are  five  children,  and  the 
husband  of  H  is  dead.  H  becomes  indebted ;  judg- 
ments are  recovered  airainst  her;  and  she  is  dis- 
charged as  an  insolvent  debtor:  And  then  her 
creditors  file  a  bill  to  subject  her  interest  in  the 
property  to  the  debts:  Hbld: 
I.  Saine— 5sine— Riffhts  of  CestuU  Que  Trnst.«-H 
and   her  children  are  not  entitled  to  have  set 

*Wllls-Bleiided  Trust«-Rlfftats  of  Cestuis  Que 
Tnut.— Mr.  Barton,  2  Barton's  Ch.  Prac.  <2d  Ed.)  951. 
says:  *'When  property  is  settled  for  the  maintenance 
of  a  family,  the  expenditure  must  not  exceed  the  an- 
naal  iocome,  nor  can  any  debts  contracted  by  the 
head  of  the  family  (himself  only  one  of  the  eettui  qin 
trutis),  nor  by  the  trustee  Calthouffh  the  profits  of 
the  trust  property  be  pledged  for  their  payment), 
be  charired  on  the  prospective  profits  beyond  the 
current  income,  so  as  to  deprive  the  beneficiaries 
of  the  support  provided  for  them.    •   •   •   •    The 


apart  for  each  of  them  an  equal  share  of  the 
trust  property  or  its  annual  products;  but  it  is  to 
be  held  by  the  trustee,  and  the  annual  products 
are  to  be  apt>lied  to  their  support  accordiuflr  to 
the  necessities  of  each. 

9.  5sme— Ssme—Riffiitj  of  Creditors.— The  creditors 
would  only  be  entitled  to  the  ratable  portion  of 
H  of  any  surplus  of  the  annual  products  of  the 
trust  subject,  after  providing  for  the  support  of 
herself  and  family;  and  as  any  such  surplus  is 
not  alleflred  or  shown  to  exist,  the  bill  was  prop- 
erly dismissed. 

J.  Some— Same— Same— Surplus.  —  If  any  surplus 
product  now  exists  or  shall  hereafter  exist, 
plaintifCs  may  file  a  bill  to  subject  it.  notwlth- 
standiuflT  the  dismissal  of  this  bill. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Monroe  county,  instituted  by 
James  M.  Nickell  and  Robert  Miller  against 
Henrietta  F.  Handl3^  and  Isaac  Campbell, 
to  subject  certain  property  held  in  trust  by 
Campbell,  to  satisfy  debts  due  to  the  plain- 
purpose  is  to  protect  the  property  asrainst  the  waste 
and  improvidence  of  the  cetiuU  (iu6  trust,  and  to 
make  that  which,  under  their  management,  would 
have  been  dissipated  in  a  short  time  a  permanent 
fund,  fumlshiuflr  some  support  for  the  household 
for  an  indefinite  period.  Hence,  no  one  of  the  eea- 
tuit  Qus  trust  has  any  interest  separable  from  the 
rest,  which  can  be  discharged  or  disposed  of  by  him. 
The  fund  is  provided  for  the  common  support  of  the 
family,  and  can  only  be  enjoyed  jointly.  Minor's 
Institutes,  vol.  2,  p.  197.  citiuflr  Markham  v.  Guerrant. 
4  Leiffh  279  ;  Mundy  v.  Vawter,  8  Oratt  61fr-547 : 
Heth  V.  B..  F.  &  Pot.  B.  R.  Co.,  4  GratL  482  ;  Perkins 
V.  Dickinson,  8  Oratt.  885  ;  Nickell  et  al.  v.  Handlsy  «t 
als.,  10  Gratt.  336;  Johnston  v.  Zane  et  als,,  U  Gratt. 
670,  and  note  ;  Scott  v.  Lioraine.  6  Munf.  117 :  Roanes 
V.  Archer,  4  Leiflrh  561 ;  1  Lomax's  Digest  280  et  eeq. 
See  also.  Penn  et  al.  v.  Whitehead  et  als.,  17  Gratt. 
616.  For  cases  in  which  the  provision  for  the  chil- 
dren Is  treated  merely  as  the  motive  for  the  crift, 
see  Bain  ^  Bro.  v.  Buff's  Adm'r,  76  Va.  871 ;  Leake, 
Trustee,  v.  Benson,  29  Gratt  158 ;  Averett  v.  Lips- 
combe,  76  Va.  407  :  Atkinson.  Trustee,  v.  McCormick. 
Trustee,  76  Va.  800 ;  Mauzy  v.  Mauzy.  79  Va.  690 : 
Christian  &  Gunn  v.  Keen,  80  Va.  872 ;  Richardson  v. 
Seever's  Adm'r,  84  Va.  270.  4  S.  E.  Rep.  713  ;  Seibel  v. 
Rapp,  86  Va.  80,  6  S.  E.  Rep.  478 ;  Mosby  v.  Paul's 
Adm'r,  88  Va.  637.  14  S.  £.  Rep.  886  ;  Stace  v.  Bum- 
flrardner.  Trustee,  89  Va.  425,  16  S.  E.  Rep.  368 :  Younsr 
V.  Easley.  94  Va.  197.  86  S.  £.  Rep.  401." 

In  addition  to  the  cases  cited  by  Mr.  Barton  in 
support  of  the  first  proposition  above  laid  down, 
see,  citiuflT  and  approvinsr  the  principal  case.  Morriss 
V.  Morriss.  88  Gratt.  74 ;  Brown  v.  Lambert.  88 
Gratt.  366  :  French  v.  Waterman,  79  Va.  625 :  Arm- 
strong V.  Pitts,  18  Gratt.  248  ;  McClure  v.  Cook,  80 
W.  Va.  679.  80  S.  E.  Rep.  616.  See  also.  Doswell  v. 
Anderson,  IP.  & H.  186. 

The  principal  case  is  cited  in  Garland  v.  Garland, 
87  Va.  763, 18  S.  E.  Rep.  478.  but  that  was  a  case  of  a 
"Spendthrift  Trust." 

The  principal  case  is  also  cited  in  the  following 
cases  :  Bain  v.  Buff.  76  Va.  375  :  Stace  v.  Bum^ard- 
ner,  80  Va.  422, 16  S.  E.  Rep.  852  :  Walke  v.  Moore.  95 
Va.  784,  SO  S.  E.  Rep.  874  :  these  cases  supportlncr  the 
second  proposition  above  laid  down  by  Mr.  Barton. 
See  discussion  of  the  question  in  2  Va.  Law  Reff.  40  ; 
8  Va.  Law  Rtg.  784  :  5  Va.  Law  Reff.  438,  429, 408. 
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tiffs  by  Henrietta  F.  Handlj.     The  case  is 
fully  stated  by  Judge  Samuels  in  his  opin- 


ion. 

Price,  for  the  appellants. 
Caperton,  for  the  appellees. 

SAMUKLS,  J.     This  is   an   appeal 

337  from  a  decree  of  *the  Circuit  court  of 
Monroe  county,  in  a  suit  wherein  the 

appellants  were  complainants,  and  the  ap- 
pellees were  defendants.  The  bill  alleged 
that  each  of  the  complainants  had  obtained 
a  judgment  ag-ainst  the  defendant  Henrietta 
F.  Handly;  that  a  writ  of  capias  ad  satis- 
faciendum was  issued  on  each  judgment, 
on  which  she  was  arrested,  and  afterwards 
discharged  as  an  insolvent  debtor,  surren- 
dering no  property  or  debts  in  her  schedule. 
The  bill  further  alleges,  that  by  the  will  of 
the  late  Mary  Ann  Handly,  land,  slaves  and 
other  personal  property  were  conveyed  to 
Isaac  Campbell  in  trust  for  the  benefit  of 
said  Henrietta  F.  Handly,  then  the  wife  of 
Alexander  Handly,  and  her  family ;  that  the 
property  was  still  held  by  the  trustee  Camp- 
bell ;  that  Alexander  Handly  the  husband 
was  dead ;  that  all  or  some  of  the  articles 
which  constitute  the  debts  of  complainants 
were  necessaries  furnished  to  Henrietta  F. 
Handly  and  her  family,  at  the  instance  of 
Campbell  the  trustee.  The  parties  Handly 
and  Campbell  were  the  only  defendants  to 
the  bill.  The  bill  prayed  for  a  sale  of  Hen- 
rietta F.  Handly' s  interest  in  the  trust 
estate  to  pay  the  debts  due  complainants, 
and  for  general  relief. 

The  defendant  Campbell  alone  answered. 
He  admitted  the  conveyance  in  trust,  and 
alleged  that  he  had  performed  his  duties 
as  trustee  as  fully  as  he  was  capable  of  per- 
forming them;  that  he  always  deemed  it 
his  business  to  furnish  H.  F.  Handly  and 
her  family  everything  necessary  for  their 
support,  out  of  the  proceeds  of  the  farm  and 
negroes.  He  denied  the  right  of  complain- 
ants to  interfere  with  his  execution  of  the 
trust ;  he  denied  emphatically  that  any  of 
the  articles  were  furnished  at  his  request ; 
he  did  not  admit  that  what  complainants 
called  the  equitable  interest  of  Henrietta  F. 
Handly  could  be  taken  or  sold  to  satisfy 
complainants'     debts,     alleging  that 

338  thereby    the   whole    *purpose  of   the 
conveyance  would  be  defeated  without 

the  action  or  assent  of  the  grantor  or 
grantee. 

Copies  of  the  will  of  Mary  Ann  Handly 
and  the  codicil  thereto,  are  filed  with  the 
bill.  The  provisions  of  these  papers,  so  far 
as  they  are  involved  in  this  suit,  in  sub- 
stance invest  Isaac  Campbell  as  trustee  with 
the  title  to  the  plantation  on  which  testa- 
trix resided,  containing  one  hundred  and 
ninety  acres,  during  the  life  time  of  H.  F. 
Handly,  the  daughter  of  testatrix;  after 
her  death  remainder  over  to  such  of  her 
children  as  may  be  then  living.  The 
trustee  was  directed  so  to  use  and  conduct 
the  farm  or  plantation  as  to  be  most  advan- 
tageous to  the  interests  and  support  of  said 
Henrietta  F.  Handly  and  her  children  dur- 
ing the  life  time  of  the  said  Henrietta.     He 


is  also  invested  as  trustee  during  the  life 
time  of  said  Henrietta,  with  the  title  to 
several  slaves  and  other  personal  property 
particularly  described,  upon  the  same  trusts; 
and  after  her  death  remainder  over  to  her 
children  then  living. 

The  exhibits  filed  by  complainants  fully 
prove  their  judgments  and  the  discharge  of 
their  debtor  under  the  insolvent  laws ;  but 
there  is  no  proof  that  the  debts  or  any  part 
of  them,  were  contracted  by  the  authority 
of  Campbell  the  trustee. 

The  record  nowhere  shows  the  precise 
number  of  Henrietta  F.  Handly's  children; 
it  may,  however,  be  gathered  from  certain 
clauses  in  the  will,  that  they  were  as  many 
as  five  in  number  if  no  more. 

The  testatrix  obviously  intended  that  the 
property,  real  and  personal,  set  ax>art  by  tes- 
tatrix for  her  daughter  and  her  family, 
should  be  kept  together  for  their  joint  sup- 
port during  the  life  time  of  her  daughter. 
The  sale  of  the  specific  property  prayed  for 
could  not  be  made,  because  no  title,  legal  or 
equitable  therein  vested  in  the  debtor;  her 
only  interest  was  in  the  products  of  the  prop- 
erty. It  would  be  at  variance  with  well  set- 
tled rules  in  regard  to  the  preservation 
339  of  personal  ^property  held  in  trust,  or 
property  in  which  there  are  expectant 
interests,  to  expose  it  to  a  public  sale; 
thereby  scattering  it  broadcast  over  the 
country,  and  rendering  it  impossible  to  re- 
claim it  when  the  purposes  of  the  trust,  or 
the  rights  of  the  expectants  shall  require  its 
production.  I  am  therefore  of  opinion  the 
Circuit  court  decided  rightly  in  refusing  to 
decree  a  sale  of  the  specific  personal  property 
as  prayed  for  in  the  bill  of  complainants. 

It  remains  to  be  considered  whether  under 
the  prayer  for  general  relief  the  court  should 
have  sequestered  Mrs.  Handly's  interest  in 
the  products  of  the  property,  real  and  per- 
sonal, or  her  alleged  equitable  estate  in  the 
subject  itself  for  the  benefit  of  her  creditors. 
If  Mrs.'  Handly  had  any  interest  therein 
subject  to  her  own  disposal,  or  which  could 
be  separated  from  the  interests  of  others 
without  impairing  their  rights,  such  in- 
terest might,  on  familiar  principles,  be 
subjected  to  the  payment  of  her  debts. 
Coutts  V.  Walker,  2  Leigh  268 ;  Haleys  t. 
Williams,  1  Leigh  140.  The  creditors  of  an 
insolvent  debtor  can  derive  from  the  debtor 
only  such  interest  as  he  held,  and  in  the 
language  of  the  statute,  may  *  lawfully 
depart  withal." 

There  is  nothing  in  the  nature  or  law  of 
property  which  would  prevent  the  testatrix, 
when  about  to  die,  from  appropriating  her 
property  to  the  support  of  her  poor  and 
helpless  relations,  according  to  the  different 
conditions  and  wants  of  such  relations; 
nothing  to  prevent  her  from  charging  her 
property  with  the  expense  of  food,  raiment 
and  shelter  for  such  relations.  There  is 
nothing  in  law  or  reason,  I  conceive,  which 
should  prevent  her  from  appointing  an 
agent  or  trustee  to  administer  her  bounty. 
The  difference  in  the  conditions  of  the 
beneficiaries  necessarily  requires  a  differ* 
ence  in  the  amounts  to  be  expended  on  each 
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individttal ;  and    the  casualties  of  life  may 

render     this      inequality      still      greater. 

It     is     impossible     to     foresee     the 

340  ^vicissitudes  in   affairs,    and   to  pro- 
vide   by    will    in    advance  for  every 

event;  and  no  practicable  mode  exists  to 
meet  these  difi&culties  but  to  authorize  the 
appointment  of  some  agent,  trustee  or  other 
person  to  exercise  the  power  which  the 
testatrix  is  prevented  by  death  from  exer- 
cising' herself.  The  leading  intent  here  is 
to  support  Henrietta  F.  Handly  and  her 
children,  and  to  promote  their  interests; 
and  the  trustee  is  directed  to  carry  this  in- 
tent into  execution.  The  duty  of  support- 
ing a  family,  especially  on  a  limited  amount 
of  property,  necessarily  requires  unequal 
expenditures  upon  different  members  of  the 
family ;  an  infant  of  tender  years  is  sus- 
tained at  less  expense  than  an  adult ;  a  child 
in  g'ood  health  will  g'row  and  in  time  be 
able  to  sustain  itself;  whereas  another,  in 
a  sickly  condition,  or  of  unsound  mind, 
may  require  long  continued  assistance  and 
the  expenditure  of  large  sums  of  money ; 
all  of  which  clearly  fall  within  the  scope  of 
the  duty  to  support  the  family.  The  will 
obviously  intends  that  the  property  shall  be 
kept  together  for  the  life  time  of  the  daugh- 
ter ;  its  products  are  charged  with  the  un- 
equal and  varying  amounts  necessary  to 
support  the  beneficiaries:  The  products  of 
every  part  of  the  property  are  charged  with 
the  whole  burden,  the  amount  of  which  can 
only  be  known  from  time  to  time  whilst  the 
trust  is  in  the  process  of  execution.  It 
may  be  and  very  probably  is  the  case  that 
the  property,  if  kept  together  and  economi- 
cally managed,  would  do  no  more  than  sup- 
port the  family.  If,  however,  Mrs.  Handly, 
either  by  direct  conveyance,  or  indirectly 
by  operation  of  law,  can  withdraw  from  the 
trust  property  one-sixth  part  thereof,  or 
any  other  given  proportion,  then  it  must 
be  held  that  another  beneficiary  may  do  the 
same  thing;  and  thus  the  charge  upon  the 
whole  property  may  be  thrown  upon  a  frag- 
ment of  it.  By  keeping  a  small  amount  of 
property  upon  a  little  farm  a  family  living 
thereon    may    be    supported;    but    if 

341  ^divided,  the  shares  of  each  would  be 
inadequate  to  his  or  her  support.     If 

testatrix  had  intended  to  give  equal  benefits 
to  her  daughter  and  each  child,  nothing  was 
easier  than  to  have  said  so;  yet  she  has 
not  said  so;  but  on  the  contrary,  has  con- 
ferred benefits  which  in  any  event  must  be 
unequal  and  varying  from  time  to  time; 
and  which  in  certain  contingencies  likely  to 
occur,  may  become  greatly  unequal. 

The  general  principles  which  must  give 
the  rule  in  this  case,  I  conceive  to  have 
been  firmly  established  by  repeated  adjudi- 
cations of  this  court.  In  Coutts  v.  Walker, 
2  Leigh  268,  Walker  a  judgment  creditor 
was  not  permitted  to  subject  the  equitable 
estate  of  Patrick  Coutts  in  real  property 
but  in  strict  subordination  to  the  rights  of 
Jane  Coutts  who  held  an  annuity  charged 
thereon. 

In  Roanes  v.  Archer,  4  Leigh  550,  a  con- 
veyance of  land  and  slaves  was  made   by 


James  Roane,  intended,  amongst  other 
things:  1st.  For  the  use  of  himself  and 
Klizabeth  his  wife  during  their  joint  lives. 
2d.  If  Roane  should  survive  his  wife  then 
to  his  use  for  life.  The  joint  estate  of  the 
husband  and  wife  was  protected  from  the 
husband's  creditors ;  the  husband's  separate 
estate  contingent  on  the  eV'ent  of  surviving 
his  wife,  was  held  liable. 

In  Scott  and  wife  v.  Gibbon,  5  Munf.  86, 
an  equitable  interest  of  the  husband  held 
jointly  with  his  wife  under  a  deed  of  mar- 
riage settlement,  was  held  not  liable  for  the 
husband's  debts;  the  separate  interest  of 
the  husband  created  by  the  deed  was  held 
liable  to  the  creditor. 

In  Markham  v.  Guerrant  &  Watkins,  4 
Leigh  279,  a  husband  conveyed  property  in 
trust  for  the  suQ>ort  of  himself  and  wife 
and  children.  The  husband,  without  the 
assent  of  the  trustee,  contracted  a  debt,  and 
his  creditors  sought  to  subject  the  property 
of  the  trust  subject  to  the  payment  of 

342  their  demand.  It  was  held  *by  this 
court  that  the  husband  could  not  di- 
rectly or  indirectly  derange  the  plan  of  the 
trust,  and  thereby  affect  injuriously  the  in- 
terests of  his  wife  and  children,  the  other 
cestuis  que  trust. 

In  Perkins'  trustee  v.  Dickinson,  3  Gratt. 
335,  it  was  held  that  an  equitable  interest 
of  husband  and  wife,  held  jointly  under  a 
deed  made  before  marriage,  should  not  be 
subjected  to  the  payment  of  the  husband's 
debt. 

In  no  one  of  these  cases  did  the  court  pro- 
ceed upon  the  ground  of  any  entirety  of 
interest  in  the  husband  and  wife.  In  some 
of  them  no  such  entirety  existed,  if  it  can 
exist  in  regard  to  merely  equitable  inter- 
ests ;  in  every  one  of  them  the  decision  was 
founded  on  the  reason  that  the  wife's  right 
jointly  with  the  husband  to  have  the  enjoy- 
ment of  the  subject  conveyed  was  invaded ; 
in  every  one  of  these  cases  the  interest  of 
the  husband,  if  it  could  be  separated  from 
that  of  his  wife  without  injury  to  her  in- 
terests, would  promptly  have  been  subjected 
to  his  debts. 

In  our  case  the  amount  of  property  to  be 
expended  for  any  member  of  the  family 
necessarily  depends  upon  unforeseen  occur- 
rences. The  testatrix  has  placed  Camp- 
bell the  trustee  in  her  place,  and  given  him 
power  by  means  of  her  property  to  supply 
the  varying  wants  of  the  family.  To  allow 
one  member  of  the  family  to  seize  upon  a 
given  portion  of  the  property  and  appro- 
priate it  to  his  or  her  use,  would  be  to  invade 
the  just  power  of  the  trustee ;  and  would 
lead  inevitably  to  injury  upon  the  rights  of 
others. 

The  only  difficulty  I  have  felt  in  the  case 
grows  out  of  the  fact  that  it  is  possible, 
however  remotely,  that  after  providing  a 
reasonable  support  for  the  family,  accord- 
ing to  the  true  intent  of  the  will,  a  surplus 
of  the  products  from  the  trust  estate  may 
remain ;  that  surplus  should  be  divided  be- 
tween Mrs.  Handly  and  her  children ; 
and  her  portion    held   subject   to   the 

343  ^claims    of    her    creditors.     Yet  the 
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bill  alleges  ao  such  case;  and  if  at  aay 
time  it  shall  exist,  complainant  may  seek 
the  appropriate  relief.  I  am  of  opinion 
that  the  decree  rendered  in  this  case  will 
not  preclude  complainants  from  pursuing 
their  remedies  when  a  right  shall  arise,  or 
even  if  it  has  already  arisen,  and  with  this 
explanation,  am  for  affirming  the  decree. 

MONCURB,  J.  The  first  question  to  be 
considered  in  this  case  is.  Whether  the  ap- 
pellee Henrietta  F.  Handly,  is  entitled  to 
any,  and  if  any,  what  interest  in  the  prop- 
erty devised  and  bequeathed  to  the  appellee 
Isaac  Campbell,  in  trust  for  the  benefit  of 
her  and  her  children  during  her  life  time, 
by  the  will  of  her  mother  Mary  Ann 
Handly? 

That  the  will  does  not  create  a  naked 
power,  to  be  exercised  or  not  at  the  mere 
option  of  the  trustee,  is  certain.  That  it 
does  not  confer  on  him  a  power  of  appoint- 
ment which  he  may  exercise  in  favor  of 
some,  to  the  exclusion  of  other  objects  of 
the  testator's  bounty,  or  by  unequal  appor- 
tionments among  them  all,  is,  X  think, 
equally  certain.  It  creates  a  plain  and 
naked  trust,  for  the  benefit  of  the  said  Hen- 
rietta F.  Handly  and  her  children  during 
her  life.  She  is  entitled  to  the  benefits  of 
the  trust  subject,  or  an  interest  in  them, 
during  that  period ;  and  the  only  question, 
I  think,  is.  Whether  she  is  entitled  to  all 
the  profits,  according  to  the  cases  of  Wallace 
A  wife  V.  Dold's  ex'ors,  3  L/eigh  258,  and 
Stinson,  ex'or,  v.  Day  A  wife,  1  Rob.  R. 
435;  or  only  to  an  equal  portion  thereof 
with  each  of  her  children,  according  to  the 
natural  import  of  the  words  used  in  the 
will,  and  the  construction  ordinarily  put 
upon  such  words?  In  my  opinion  she  is 
entitled  only  to  the  latter.  The  cases  of 
Wallace  A  wife  v.  Dold's  ex'ors,  and  Stin- 
son, ex'or,  V.  Day  &  wife,  were  very  differ- 
ent from  this.  There  the  testator's  daughter 
was  held  to  be  entitled  to  the  whole 
344  profits  *during  her  life,  upon  the  con- 
struction of  the  clause  creating  the 
trust,  compared  with  the  context  and  gen- 
eral scheme  of  the  will.  And  even  there, 
Tucker,  P.,  in  the  former,  and  Stanard,  J., 
in  the  latter  case,  dissented  from  the  rest 
of  the  court,  and  were  of  opinion  that  the 
testator's  daughter  was  entitled  only  to  an 
aliquot  portion  with  her  children.  But  here 
the  trust  is  expressly  created  for  the  benefit 
of  the  daughter  and  her  children ;  and  there 
is  nothing  in  the  context  or  general  scheme 
of  the  will  tending  to  show  that  the  words 
of  the  clause  creating  the  trust  were  not 
intended  to  be  used  in  their  plain  and  ordi- 
nary sense,  and  to  give  an  equal  interest 
to  the  daughter  and  her  children  in  the 
profits  during  her  life.  It  is  obvious  from 
the  whole  will  that  her  children  were  at 
least  as  much  the  objects  of  the  testator's 
bounty  as  herself.  It  not  only  creates  the 
trust  for  their  benefit  as  well  as  hers  dur- 
ing her  life,  but  gives  to  them  the  trust 
subject  itself  at  her  death,  and  gives  them 
present  specific  legacies,  and  makes  them 
and   other  grand  children   of  the    testatrix 


I  her  residuary  legatees.  It  is  difficult  to 
conceive  a  case  in  which  children  would  be 
entitled  to  the  benefit  of  such  a  trust,  if 
they  be  not  entitled  here.  Well  may  I  ask, 
in  the  words  of  President  Tucker  in  Wal- 
lace A  wife  V.  Dold's  ex'ors,  **  If  the  testator 
really  did  mean  what  I  think  he  meant, 
what  plainer  words  could  he  have  used  to 
convey  that  meaning?  And  if  this  court 
decides  that  these  words  shall  not  convey 
that  meaning,  what  words  shall  a  testator 
adopt  to  convey  it?"  It  was  resolved  in 
Wild's  Case,  as  reported  in  6  Coke's  R.  288, 
and  has  been  hitherto  treated  as  an  unde- 
niable position,  that  under  a  devise  to  a 
parent  and  children,  the  children,  if  there 
be  any,  and  if  no  manifest  and  certain  in- 
tent appears  in  the  will  to  the  contrary, 
will  take  jointly  with  their  parent  by  pur- 
chase. 2  Jarm.  on  Wills  312.  That  resolu- 
tion governs  this  case,  and  Henrietta 

345  F.    Handly   is   entitled    *only   to   an 
equal  portion  with  each  of  her  children 

of   the  profits  of  the   trust   subject    during 
her  life. 

The  next  question  to  be  considered  is. 
Whether  her  interest  is  liable  for  her  debts, 
and  became  vested  in  the  sheriff  for  the 
benefit  of  the  appellants  when  she  took  the 
oath  of  insolvency  under   their  executions? 

Property  has  certain  legal  incidents  of 
which  it  cannot  be  divested,  and  all  condi- 
tions adopted  for  that  purpose  are  necessa- 
rily repugnant  and  void:  One  of  these 
incidents  is,  its  liability  for  the  debts  of 
its  owner.  '*Upon  the  principle  which  for- 
bids the  disposition  of  property  divested  of 
its  legal  incidents,  it  is  clear  that  no  ex- 
emption can  be  created  by  the  author  of  the 
gift  from  its  liability  to  the  debts  of  the 
donee ;  and  property  cannot  be  so  settled  as 
to  be  unaffected  by  bankruptcy  or  insol- 
vency, which  is  a  transfer  by  operation  of 
law  of  the  whole  estate ;  and  it  is  immate- 
rial for  this  purpose  what  is  the  extent  of 
interest  conferred  by  the  gift,  the  principle 
being  no  less  applicable  to  a  life  interest, 
than  to  an  absolute  or  transmissible  prop- 
erty. Whatever  remains  in  the  bankrupt  or 
insolvent  debtor  at  the  time  of  his  bank- 
ruptcy or  insolvency,  becomes  vested  in  the 
person  or  persons  on  whom  the  law  in  such 
event  has  cast  the  property."  This  is  the 
language  used  in  1  Jarm.  on  Wills  816,  and  it 
is  fully  sustained  by  the  authorities  therein 
cited.  *^ There  is  no  doubt,"  as  Lrord  Kldon 
said  in  Brandon  v.  Robinson,  18  Ves.  R. 
429,  "That  property  may  be  given  to  a  man 
until  he  shall  become  bankrupt :  it  is  equally 
clear  generally  speaking,  that  if  property 
be  given  to  a  man  for  his  life,  the  donor 
cannot  take  away  the  incidents  to  a  life 
estate ;  and  a  disposition  to  a  man  until  he 
shall  become  bankrupt  and  after  his  bank- 
ruptcy over,  is  quite  different  from  an  at- 
tempt to  give  it  to  him  for  his  life,  with  a 
proviso  that  he  shall  not  sell  or  alien  it. 
If  that  condition  is  so  expressed  as  to 

346  ^amount  to  a  limitation,  reducing  the 
interest  short  of  a  life  estate,  neither 

the  man  nor  his  assignees  can  have   it   be- 
yond  the   period  limited."    The  condition 
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must  determine  the  interest,  or  it  is  repug- 
nant and  void.  The  continuance  of  the  in- 
terest and  its  exemption  from  liability  for 
the  debts  of  the  owner,  is  a  leg-al  impossi- 
bility. 

The  case  of  a  settlement  on  a  married 
woman,  or  in  reference  to  coverture,  is  an 
apparent  exception  to  the  rule  that  condi- 
tions restraining-  the  power  of  alienation 
and  exempting  property  from  liability  for 
the  debts  of  its  owner,  are  repugnant  and 
void.  But  a  feme  covert  can  own  no  prop- 
erty at  law :  Separate  property  is  a  creature 
of  equity.  And  as  equity  confers  the  power 
of  alienation  as  an  incident  to  the  trust  for 
separate  use,  it  allows  the  power  to  be  mod- 
ified as  convenience  or  the  exigency  of  the 
case  may  require.  ^^  When  this  court  (says 
Lrord  Cottenham)  first  established  the  sep- 
arate estate,  it  violated  the  laws  of  property 
as  between  husband  and  wife;  but  it  was 
thought  beneficial,  and  it  prevailed.  It  be- 
ing once  settled  that  a  wife  might  enjoy 
separate  estate  as  a  feme  sole,  the  laws  of 
property  attached  to  this  new  estate ;  and 
it  was  found  as  a  part  of  such  law  that  the 
power  of  alienation  belonged  to  the  wife, 
and  was  destructive  of  the  security  intended 
for  it.  E^quity  again  interfered,  and  by 
another  violation  of  the  laws  of  property, 
supported  the  validity  of  the  prohibition 
against  alienation. ' '  Tullett  v.  Armstrong, 
4  Mylne  A  Craig  377,  18  ^ng.  Ch.  R.  404. 
But  this  doctrine  is  not  applicable  to  un- 
married women,  a  restriction  on  the  alien- 
ing power  of  a  woman  not  under  coverture, 
being  no  less  inoperative  than  a  similar  re- 
straint on  the  jus  disponendi  of  a  person  of 
the  male  sex.  1  Jarm.  on  Wills  830.  And 
even  in  case  of  a  settlement  on  a  married 
woman,  a  restriction  on  her  power  of 
alienation  is  confined  to  the  coverture, 
347  *and  begins  and  ceases  with  it ;  so 
that  when  she  becomes  discovert,  she 
has  the  same  power  of  disposition  over  her 
property  as  other  persons.  Id. ;  Barton  v. 
Briscoe,  Jacobs'  R.  603 ;  Jones  v.  Salter,  2 
RusB.  &  Myl.  208,  6  Cond.  Eng.  Ch.  R.  463; 
Woodmeston  v.  Walker,  2  Id.  197,  6  Cond. 
Bng.  Ch.  R.  457 ;  and  of  course  it  is  as 
much  liable  for  her  debts  as  is  the  property 
of  other  persons  for  their  debts. 

It  follows  from  what  has  been  said,  that, 
whatever  may  have  been  the  case  during 
the  coverture  of  Henrietta  F.  Handly,  after 
she  became  discovert,  as  she  seems  to  have 
been  when  she  contracted  with  the  appel- 
lants and  when  their  judgments  were  ob- 
tained against  her,  she  had  power  to  dispose 
of  her  property,  and  it  was  liable  for  her 
debts ;  and  therefore  her  interest  in  the  trust 
subject  in  question  is  so  liable,  and  became 
vested  in  the  sheriff  for  the  benefit  of  the 
appellants  when  she  took  the  oath  of  insol- 
vency under  their  executions. 

The  cases  of  Markham  v.  Guerrant  & 
Watkins,  4  Leigh  279,  and  Perkins'  trustee 
V.  Dickinson,  3  Gratt.  335,  are  much  relied 
on  by  the  counsel  for  the  appellees.  But 
these  were  cases  of  settlements  on  a  feme 
covert,  in  which  attempts  were  made  by 
creditors  of  the  husband  to  subject  the  sep- 


arate estate  of  the  wife  to  the  payment  of 
his  debts  contrary  to  the  intent  and  purpose 
of  the  settlements.  They  may  be  sustain- 
able on  the  ground  before  stated,  that  in 
such  settlements  restrictions  on  the  power 
of  alienation  and  modifications  of  the  legal 
incidents  of  property  are  admissible.  When 
the  intent  of  the  settlement  is  to  create  a 
separate  estate,  it  matters  not  that  during 
its  existence  the  enjoyment  of  the  property 
is  to  enure  to  the  husband  and  children  as 
well  as  the  wife.  The  main  purpose  of  the 
settlement  being  the  support  of  the  wife, 
and  the  benefit  of  her   husband  and 

348  children    *being   mere    incidents    of 
that   purpose,    these   restrictions  and 

modifications  are  as  admissible  as  if  the  use 
and  enjoyment  of  the  wife  alone  were  pro- 
vided for.  These  cases  may  also  be  sus- 
tainable on.  the  ground  of  the  peculiar 
nature  and  object  of  the  trusts  and  of  .the 
extent. of  power  and  discretion  given  to  the 
trustees  therein. 

,It  can  make  no  difference  that  the  sub- 
ject in  this  case,  instead  of  being  given  to 
one,  is  given  to  several;  and,  instead  of 
being  given  to  them  directly,  is  given  to  a 
trustee  for  their  benefit.  The  fact  that  at 
the  date  of  the  will  one  of  the  beneficiaries 
was  a  feme  covert,  and  others  were  infants, 
made  it  convenient  and  proper  to  place  the 
subject  in  the  hands  of  a  trustee  during  the 
life  time  of  the  cestui  que  vie.  But  it  is 
placed  in  his  hands  only  for  the  purpose  of 
being  so  used  and  conducted  **as  to  be  most 
advantageous  to  the  interests  and  support 
of"  all  the  beneficiaries.  No  purpose  is 
indicated  to  give  them  unequal  interests, 
or  to  leave  the  extent  of  their  respective 
interests  to  the  arbitrary  discretion  of  the 
trustee.  Such  a  purpose,  if  intended,  should 
be  expressed  in  the  will  or  be  plainly  infer- 
rible from  the  words  therein  used.  Other- 
wise the  words  should  be  received  in  their 
natural  and  ordinary  import,  and  equality 
of  benefit  should  be  the  rule.  See  1  Jarm. 
on  Wills  822 ;  1  Roper  on  Liegacies  794 ;  and 
Story's  £q.  \  974;  and  cases  therein  cited. 

I  am  of  opinion  that  the  decree  should  be 
reversed  with  costs  to  the  appellants  against 
the  appellee  Henrietta  F.  Handly,  and  the 
cause  remanded,  with  directions  to  make 
her  children  parties,  to  take  the  proper  ac- 
counts, and  to  subject  her  interest  in  the 
trust  subject,  since  she  took  the  oath  of  in- 
solvency, and  hereafter  during  her  life,  to 
the  payment  of  the  executions  of  the  appel- 
lants. 

349  *The  other  judges  concurred  in  the 
opinion  of  Samuels,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  defend- 
ant Henrietta  F.  Handly,  or  her  creditors 
deriving  title  from  her,  could  claim  only 
her  ratable  portion  of  any  surplus  of  the 
products  of  the  trust  estate  after  providing 
for  the  support  of  herself  and  family ;  which 
surplus  is  not  alleged  or  shown  to  exist  or 
to  be  likely  to  exist. 

The  court  is  further  of  opinion,  that  if 
any  surplus  of  such  products  already  exists, 
or  shall  hereafter  exist,  it  will  be  competent 
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for  the  appellants  by  proper  proceedings  for 
the  purpose,  to  subject  Henrietta  F. 
Handly's  portion  thereof  to  the  satisfaction 
of  their  demands,  notwithstanding  the  dis- 
mission of  the  bill  in  this  case. 

The  court  is  therefore  of  opinion  there  is 
no  error  in  the  decree  appealed  from ;  and 
it  is  therefore  adjudged,  ordered  and  decreed 
that  the  same  be  affirmed,  and  that  the  ap- 
pellants pay  to  the  appellees  their  costs 
about  their  defence  in  this  court  expended. 


350  *Beirs  Heirs  v.  Snyder  &  als. 

July  Term,  1853,  Lewisbursr. 

I.  Writ  of  RIffht— Defect  In  Plea— Verdict—CiMe  mt  Bw. 

—In  a  writ  of  rlflrbt  the  writ  and  coant  are  avaiust 
four  persons  by  name.  The  plea  states  the  sur- 
name of  one  of  the  four  differently,  but  it  speaks 
of  them  as  the  aforesaid,  etc.,  referrinsr  to  the  per- 
sons mentioned  in  the  count.  The  replication  to 
the  plea  flrives  the  name  as  in  the  counL  After  ver- 
dict for  the  tenant  it  is  too  late  to  object  to  this 
error  if  it  be  such. 
a.  Same— Demandants  Claim  as  Heirs  of  Patentee— 
This  Must  Be  Proved.— In  a  writ  of  riffht  the  de- 
mandants claim  as  heirs  of  B  the  patentee  of  the 
land:  and  they  claim  upon  the  seizin  of  their  an- 
cestor. They  must  prove  that  they  are  the  heirs 
of  B. 

3.  Same— 5ame— Evidence— Pleadlngs.—in  the  plead- 
Incrs  and  verdict  the  demandants  are  spoken  of  as 
the  heirs  of  B.  This  is  not  proof  that  they  are  the 
heirs. 

4.  Same— Same— Same— Report  of  Surveyor.— The  re- 
port of  the  surveyor  who  surveyed  the  land  in 
controversy  under  the  order  of  the  court  speaks 
of  one  of  the  demandants  as  heir  of  B.  This  is  not 
evidence  that  he  is  such  heir. 

The  case  is   sufficiently  stated  by  Judge 
Lee  in  his  opinion. 

A.  H.  H.  Stuart,  for  the  appellants. 
Michie,  Fry  and   Woodson,  for  the  appel- 
lees. 

L/KE»  !•  This  is  a  writ  of  right  brought 
in  the  Circuit  court  of  Pendleton  county  in 
the  names  of  James  Bell  and  others  against 
Adam  Snyder  and  three  others  as  tenants. 
The  writ  and  count  describe  the  demandants 
as  being  in  part  immediate  heirs  of  Joseph 
Bell  deceased,  in  part  heirs  of  two  others 
of  the  immediate  heirs  of  said  deceased, 
who  were  dead,  and  in  part  devisees  of  an- 
other heir,  who  was  also  deceased,  and  all 
as  heirs  and  legal  representatives  of  the 
said  Joseph  Bell  deceased.  The  tenants 
named  in  the  writ  and  in  the  count  are 
Adam  Snyder,  L/Cwis  Snyder,  Peter  Bever- 
age and  Samuel  Rexrode.     A  plea  was 

351  filed    on  ^behalf   of   the   tenants     in 
which     they    are  described   as    ''the 

aforesaid  Adam  Snyder,  Liewis  Snyder, 
Peter  Rexrode  and  Samuel  Rexrode. '  *  This 
plea  disclaims  title  to  a  portion  of  the  land 
demanded,  and  then  proceeds:  ''And  the 
said  Adam  Snyder,  &c.,  cometh  and  de- 
fendeth  the  right  of  the  said  Joseph  Bell's 
heirs,  devisees,  &c.,  Ac,**  A  replication 
was   filed  in  which  the  tenants  are    styled 


"The  said  Adam  Snyder,  Lewis  Snyder, 
Peter  Beverage  and  Samuel  Rexrode;"  and 
the  mise  was  joined  on  the  mere  right.  A 
trial  took  place  between  the  parties  and 
there  was  a  verdict  for  the  tenants,  which 
was  set  aside  by  the  court.  After  a  second 
ineffectual  trial  of  the  case,  a  third  was  had 
which  resulted  in  a  verdict  for  the  tenants. 
This  verdict  was  in  the  following  words: 
"We  the  jury  do  say  that  the  tenants  Adam 
Snyder,  Lewis  Snyder,  Peter  Beverage  and 
Samuel  Rexrode,  have  more  right  to  hold 
the  tenement  which  Joseph  Bell's  heirs  de- 
mand against  them  by  their  writ  of  right 
than  Joseph  Bell's  heirs  to  have  it  as  they 
demand. ' '  The  demandants  moved  the  coort 
to  grant  them  a  new  trial,  but  the  court 
overruled  the  motion  ;  and  the  demandants 
excepted.  The  bill  of  exceptions  sets  oat 
the  documentary  testimony  read  on  the 
trial,  and  the  evidence  of  the  witnesses  on 
both  sides,  instead  of  the  facts  which  the 
evidence  proved.  A  judgment  was  rendered 
on  the  verdict,  and  the  demandants  applied 
for  and  obtained  a  supersedeas  from  this 
court. 

It  is  now  suggested  on  behalf  of  the 
plaintiffs  in  error,  that  the  verdict  shotdd 
be  set  aside  and  a  repleader  awarded  because 
of  the  irregularity  of  the  joinder  of  the  mise 
upon  the  mere  right ;  the  tenants  named  in 
the  writ  and  count  being  Adam  Snyder, 
Lewis  Snyder,  Peter  Beverage  and  Samuel 
Rexrode,  while  in  the  plea  filed  the  name  of 
"Peter  Beverage"  is  replaced  by  that  of 
"Peter  Rexrode;"  and  so  no  plea  on  behalf 

of  Peter  Beverage,  and  yet  a  verdict 
352      *^and  judgment  are  rendered    in    his 

favor  as  well  as  of  Adam  Snyder, 
Lewis  Snyder  and  Samuel  Rexrode.  I 
think,  however,  the  objection  shotdd  not 
prevail.  The  name  "Peter  Rexrode," 
where  it  occurs  in  the  plea,  may  be  a  cler- 
ical error  for  "Peter  Beverage,"  or  it  may 
be  the  party  may  have  been  called  indiffer- 
ently by  both  names.  The  language  of  the 
plea  is  "the  aforesaid  Adam  Snyder,  Lewis 
Snj'der,  Peter  Rexrode  and  &imael  Rex- 
rode," identifying  the  four  tenants  who 
were  pleading  as  the  same  four  named  in  the 
writ'and  count,  though  one  is  called  by 
misnomer  or  a  plurality  of  names,  * 'Peter 
Rexrode"  instead  of  '*  Peter  Beverage"  as 
named  in  the  writ  and  count.  The  demand- 
ants having  suffered  him  to  plead  in  the 
name  of  Peter  Rexrode,  have  recognized 
him  as  the  same  man  they  have  called  Peter 
Beverage ;  and  it  is  too  late,  after  verdict, 
for  them  to  take  advantage  of  the  apparent 
discrepancy.  The  statute  of  jeofails  de- 
clares that  no  judgment  after  verdict  shall 
be  reversed  for  any  defect  or  default  in  the 
writ,  original  or  judicial*  or  for  a  varian^^ 
in  the  writ  from  the  declaration  or  other 
proceedings,  or  for  any  mispleading,  in- 
sufficient pleading  or  misjoinder  of  issue, 
or  for  mistake  of  the  christian  or  surname  of 
either  party, "  &c.  1  Rev.  Code  1819,  ch.  128, 
i  103,  p.  511.  And  the  irregularity  here  is, 
as  I  think,  sufficiently  embraced  wHhin  the 
terms  and  meaning  of  this  provision,  and 
is  thereby  effectually  remedied. 


592 


10  GRATT. 


Bnu^'s  Heirs  v.  Snydbr  &  ai^. 


363,  364,  355 


But  it  is  contended  on  the  part  of  the 
plaintiffs  in  error,  that  the  verdict  is  con- 
trary to  the  evidence  and  the  justice  of  the 
case,  and  that  the  Circuit  court  erred  in 
refusing  to  g^rant  a  new  trial.  The  bill  of 
exceptions  taken  to  the  opinion  of  the  court 
overruling  the  motion  for  a  new  trial,  is 
plainly  obnoxious  to  the  objection  that  it 
states  the  testimony  given  by  the  witnesses, 
and  not  the  facts  which,  in  the  opinion  of 
the  court,    it  sufficed  to  prove.     And 

353  as  the  parol  ^evidence  is  in  some  re- 
spects conflicting  nad    contradictory, 

this  court,  according  to  the  rule  established 
in  Bennett  v.  Hardaway,  6  Munf.  125,  as 
modified  by  Carrington  v.  Bennett,  1  I/eigh 
340;  Ewing  v.  Ewing,  2  Leigh  337,  and 
other  cases,  must,  in  considering  the  motion 
for  a  new  trial,  disregard  all  the  parol  tes- 
timony on  the  part  of  the  plaintiffs  in 
error;  and  only  allow  the  new  trial  if  it 
shall  be  of  opinion,  after  giving  to  the  de- 
fendants in  error  the  full  benefit  of  all  the 
testimony  on  their  part,  that  the  verdict  is 
still  contrary  to  the  evidence.  Pasley  v. 
English,  5  Gratt.  141.  Now  tried  by  this 
rule,  the  question  here  is  speedily  deter- 
mined; for  it  can  scarcely  be  contended 
that  if  the  evidence  of  the  witnesses  on  the 
part  of  the  plaintiffs  in  error  be  disregarded, 
and  that  on  the  part  of  the  defendants 
alone  considered,  this  court  can  say  that 
the  Circuit  court  ought  to  have  granted  a 
new  trial.  I  am  of  opinion  therefore  upon 
this  ground  to  affirm  the  judgment.  But  if 
the  court  could  look  into  the  evidence  of  the 
plaintiffs,  and  could  give  to  it  its  fullest 
effect,  I  think  there  is  still  another  and  a 
fatal  objection  to  their  pretensions. 

It  is  apparent  that  the  demandants,  if 
entitled  to  recover  at  all,  upon  their  own 
proofs,  could  only  recover  upon  the  seizin 
of  their  ancestor ;  for  no  proof  is  given  of 
such  seizin  themselves  as  would  enable 
them  to  recover  upon  it.  And  yet  no  evi- 
dence was  offered  by  them  to  prove  that  they 
were,  as  they  claimed  to  be,  the  heirs  and 
legal  representatives  of  Joseph  Bell,  to 
whom  the  patent  under  which  they  claimed 
title,  issued;  nor  did  they  in  any  other  way 
by  proof  connect  themselves  with  the  said 
patentee.  Now  upon  the  trial  of  the  mise 
joined  on  the  mere  right,  the  demandant 
must  prove  both  the  seizin  of  the  ancestor 
upon  which  he  relies,  and  that  he  is  the  heir 
or  legal  representative  of  such  ancestor.  It 
is  true  that  under  our  act  reforming  the 
method     of      proceeding      in      writs 

354  *of  rip^ht  and  giving  the  forms  of  the 
pleading,  he  does  not  count  upon  the 

seizin  *  'by  taking  the  esplees' '  as  at  common 
law,  but  the  act  does  not  dispense  with  the 
necessity  of  proving  the  seizin.  Green  v. 
lyiter,  8  Cranch  R.  229.  And  where  a  party 
claims  as  lineal  heir,  he  must  prove  that 
the  ancestor  from  whom  he  derives  title 
was  the  person  last  seized  of  the  premises 
as  his  inheritance,  and  that  he  is  the  heir 
of  such  ancestor.  Co.  Litt.  11  b ;  Jenkins 
V.  Pritchard,  2  Wils.  R.  45;  2  Greenl.  Bv. 
307;  Adams  on  E^ject.  (by  Tillinghast)  282. 
In  2  Saund.  45  f ,  it  is  said  on  the  authority 


of  Bro.  Droit  48,  that  in  a  writ  of  right 
j  nothing  can  be  pleaded  but  a  collateral  war- 
ranty; and  that  everything  else  may  be 
I  given  in  evidence  on  the  mise  joined.  The 
j  same  is  stated  to  be  the  rule  in  Booth  on 
Real  Actions,  98,  112;  and  in  Tissen  v. 
Clarke,  3  Wils.  R.  419;  though  in  Jackson 
on  Real  Actions,  p.  288,  it  is  said  to  be  laid 
down  too  broadly,  and  that  there  are  some 
other  matters  (of  which  he  gives  an  in- 
stance), which  the  tenant  was  always 
required  to  plead  specially.  But  wherever 
the  writ  was  brought  upon  the  seizing  of 
an  ancestor,  it  was  a  good  defence  at  com- 
mon law  to  show  that  the  demandant  was 
not  the  heir  of  the  person  supposed  to 
have  been  disseized :  And  in  an  assize  of 
mort  de'ancestor,  the  tenant  could  make 
this  defence  without  any  special  plea,  be- 
cause one  of  the  points  of  the  writ  to  be 
enquired  of  by  the  assize  was  whether  the 
demandant  was  the  next  heir  of  the  person 
last  seized.  Jackson  on  Real  Act.  177.  In 
a  writ  of  entry  and  disseizin  and  certain 
writs  of  praecipe,  it  would  seem  that  the 
right  of  the  demandant  to  bring  the  action 
as  heir  was  not  brought  in  question  under 
the  general  issue,  yet  as  it  was  obviously 
essential  to  the  maintenance  of  the  action, 
it  might  always  be  traversed  by  an  ap- 
propriate special  plea.  Jackson,  p.  155, 
177.  But  such  a  plea  was  a  plea  in  bar, 
not  a  plea  in  abatements.  See  forms  of 
such  pleas,  Jackson,  p.  181,  182, 
355  *183.  In  Virginia  our  statute  fur- 
nishes the  form  of  a  plea  by  which 
the  tenant  put  .himself  upon  the  assize  on 
the  mere  right,  and  provides  that  at  the 
trial  any  matter  may  be  given  in  evidence 
that  might  have  been  specially  pleaded: 
And  I  think  there  can  be  no  doubt  that 
upon  the  mise  joined  on  the  mere  right, 
every  affirmative  matter  going  to  the  right 
and  title  of  the  demandant,  the  want  of 
which  might  have  been  pleaded  in  bar  of 
this  action  (as  contradistinguished  from 
matter  in  abatement),  is  necessarily  put  in 
issue,  and  he  put  to  proof  of  the  same. 
Now  where  the  demandant  seeks  to  re- 
cover as  heir,  the  fact  that  he  is  heir  is  as 
material  an  element  of  his  right  to  recover 
as  is  the  title  or  seizin  of  his  ancestor,  and 
it  as  much  devolves  upon  him  to  prove  the 
former  as  it  does  to  make  out  the  latter. 

The  case  of  L/inton  v.  Bartly,  9  Lreigh 
444,  does  not  conflict  with  the  foregoing 
opinion.  In  that  case,  there  was  proof 
that  the  demandants  were  heirs  at  law  of 
the  ancestor,  but  there  was  proof  that  there 
was  one  other  who  had  been  omitted.  The 
nonjoinder  of  the  omitted  heir  was  clearly 
a  matter  in  abatement,  and  was  not  there- 
fore available  on  the  mise  joined.  The 
cases  of  Green  v.  Liter,  8  Cranch  R.  229; 
Garrard  v.  Henry,  6  Rand.  110 ;  and  Walker 
V.  Boaz,  2  Rob.  R.  155,  only  prove  the 
same  general  doctrine  that  on  the  mise 
joined  matter  of  abatement  cannot  be  taken 
advantage  of  by  the  tenant ;  but  none  of 
them  touches  the  question  arising  in  this 
case. 
It  is  argued,  however,  that  from  the  form 
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of  the  pleading^s  in  this  case,  taken  in  con- 
nection with  the  surveyor's  report  and  the 
verdict,  it  must  be  regarded  as  an  admitted 
fact  in  the  case  that  the  demandants  were 
the  heirs  of  Joseph  Bell,  as  they  claimed ; 
and  no  proof  was  therefore  necessary. 
The  writ  and  count  describe  the  de- 
mandants   as    the    heirs    at  law    and 

356  legal  ^representatives    of    the    said 
Joseph    Bell;  and     the     plea     states 

that  the  tenants  come  and  defend  *^the 
right  of  the  said  Joseph  Bell's  heirs,  de- 
visees,' '  Ac.  In  the  report  of  the  surveyor, 
James  Bell  one  of  the  demandants  Is  spoken 
of  as  ''one  of  the  surviving  heirs  of  Joseph 
Bell  deceased;"  and  the  verdict  finds  that 
the  tenants  **have  more  right  to  hold  the 
tenement  which  Joseph  Bell's  heirs  de- 
mand against  them  by  their  writ  of  right, 
than  Joseph  Bell's  heirs  to  have  it  as  they 
demand."  The  description  in  the  writ  and 
count  of  the  demandants,  is  at  most  mere 
matter  of  claim  and  averment  on  their  part 
that  they  are  such  heirs,  and  is  neither 
necessary  nor  contemplated  by  the  forms 
given  by  the  statute :  And  the  plea  merely 
adopts  the  style  and  description  which  the 
demandants  have  assumed  for  themselves, 
for  sake  of  identification;  and  being 
framed  according  to  the  statute  for  the  pur- 
pose of  joining  the  mise  on  the  mere  right, 
it  is  not  to  be  construed  as  admitting  the 
claim  of  heirship  on  the  part  of  the  demand- 
ant, or  any  other  allegation  which  they 
might  insert  in  the  writ  and  count  not  re- 
quired by  the  statute.  And  the  verdict  is 
to  be  construed  in  the  same  way  as  merely 
adopting  the  description  which  the  demand- 
ants gave  of  themselves  in  their  pleadings. 
It  cannot  be  considered  as  any  finding  of 
the  fact  of  such  heirship,  but  must  be  re- 
garded as  having  been  couched  in  the  lan- 
guage used  for  the  sake  of  conformity. 

As  to  the  statement  in  the  surveyor's  re- 
port, it  was  certainly  no  evidence  that 
James  Bell  was  one  of  the  heirs  of  Joseph 
Bell.  The  surveyor  was  directed  to  make  a 
survey  of  the  land  and  report  what  he 
found  on  the  ground.  He  was  charged  with 
no  enquiry  as  to  the  relation  in  which  the 
demandants  stood  to  Joseph  Bell ;  and  any 
statement  he  might  make  upon  the  subject 
is  to    be    regarded  as    totally   irrele- 

357  vant,  or  *as  but  a  repetition  of  the  pre- 
tensions of   the  demandants  and   the 

said  James  Bell  already  put  forth  in  the  case. 

Upon  the  whole,  it  seems  to  me  very  clear 
that  this  court  cannot  say  the  Circuit  court 
erred  in  overruling  the  motion  for  a  new 
trial;  and  I  am  therefore  of  opinion  that 
the  judgment  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Judgment  affirmed. 
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July  Term,  1853,   Lewlsburff. 
I.  Probat  of  Wills— Statute  Saving  Rights  to  NonrMl- 
denttf— Effect  of  Statute  of  Limitations.— The  saviniT 
in  the  act  of  1819.  1  Rev.  Code,  ch.  104,  S  18,  p.  878,  in 


relation  to  wills,  in  favor  of  persons  out  of  tbe 
state,  is  not  repealed  by  the  act  of  March  8tli.  isas. 
Sup.  Rey..Code,  p.  200.  in  relation  to  the  limitationa 
of  actions. 
a.  Wlil^-Probat  by  Devisee— Effect.*— A  deviaee  of  a 
will  may  propound  it  for  probat.  and  in  so  pro- 
ponndinflT  it  h^  becomes  the  representatlTe  of  the 
will  for  the  pnrpose  of  its  probat  and  of  all 
persons  similarly  Interested,  thou^rh  tbey  are  not 
made  formal  parties  to  the  proceedinsr,  and  may 
have  had  no  notice  of  its  pendency;  and  this  too 
whether  they  are  wi  furU,  or  laborinir  under 
infancy,  coverture  or  other  disability.  And  the 
same  is  the  case  if  the  proponnder  of  the  will  be 
an  executor  or  a  lesratee. 

3.  Testamentary  Papers— Propounded  for  Prtfbat  by 
Devlsee-Bffect.t— When  a  paper  is  propounded  for 
probat  to  the  proper  court,  by  a  deviaee.  and 
there  is  a  sentence  of  the  court  fairly  obtained 
and  pronounced  on  the  merits,  excluding  the 
paper  from  probat,  such  sentence  of  exclusion 
from  probat  is  conclusively  binding  upon  ail 
claiming  under  the  paper. 

4,  Courts  of  Probat— Jurisdiction— Admlsakm  to  Pro- 
bat  of  Testamentary  Papers— Effect  as  to  Papers 
Afterwards  Pound.— S  died  in  1830.  and  a  paper 
purportiniT  to  be  his  will,  dated  In  1818.  was 
admitted  to  probat  in  the  County  court  of  Wood. 
and  his  widow  qualified  as  executrix.  In  1846, 
another  paper  purportiniT  to  be  the  will  of  S  dated 
in  1828,  was  propounded  for  probat  in  the  County 
court  of  Wood  by  a  devisee  therein,  who  lived 
out  of  the  state  and  had  not  been  within  it  until 
a  short  time  before  the  paper  was  propounded  for 
probat.  The  executrix  of  the  first  will  appeared 
and  contested  the  probat,  and  introduced  In  evi- 
dence the  record  of  the  probat  of  the  first  wllL 
She  objected  that  the  County  court  had  no  Juris- 
diction to  admit  the  second  paper  to  probat.  and 
therefore  should  not  hear  the  evidence:  but  the 
court  overruled  her  objection,  and  decided  that 
the  admission  of  the  first  paper  did  not  preclude 
them  from  admittiuff  the  second;  and  that  they 
would  hear  the  evidence.  At  the  next  term,  of  the 
court  the  evidence  was  heard,  and  the  witnesses 
proved  the  execution  of  the  paper:  and  stated  that 
they  believed  the  testator  to  be  of  sound  and  di»> 
posinir  mind  and  memory.  But  the  court  rejected 
the  paper  and  refused  to  admit  it  to  probat:  not 

statinir  the  grounds  of  their  decision.    Upon 

359      appeal    to    the   Circuit  court,    that   *oourt 

afilrmed  the  sentence,  not  stating  the  grounds 

of  its  decision  in  its  judgment,  though  in  a  written 

■opinion  filed  in  the  papers,  it  is  put  on  the  srouud 

that  the   County   court  had  no  jurisdiction  to 

admit  the  paper  to  probat  until  the  probat  of  the 

first  paper  had  been  set  aside.    Hbu>: 

I.  5affle— Same— 5ame— Same.— That    the     County 

court  had  Jurisdiction  to  admit  the  second  paper 

to  probat  or  reject  it,  at  the  time  it  was  pro> 

pounded  for  probat. 

a.  Same— Judflrment   on   Merits— Effect.— That    the 

*Wills— Probat— Conclusiveness  of.— On  this  ques- 
tion, see  the  principal  case  cited  and  approred  In 
Hutcheson  V.  Priddy,  12Gratt.  90;  Ballowv.  Hudson. 
18  Qratt  660,  and  note:  Andrews  v.  Arory,  14  Gratt. 
286,  and  note;  Connolly  v.  Connolly,  S2  Gratt.  084,  and 
note;  Norvell  v.  Lessueur,  83  Gratt.  S29,  and  note. 

twills— Several  Testamentary  Papers— Revocation.— 
See,  citing  and  following  the  principal  case,  Gordon 
V.  WhiUock,  08  Va.  727.  94  S.  E.  Rep.  842. 
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County  coart  decided  the  case  upon  its  merits, 
and  its  judfirment  is  conclusive  on  tbe  question 
unless  reversed. 

3.  Same— Same— Case  at  Bar.— The  Circuit  court 
taavincT  affirmed  the  sentence  of  the  Count)'  court, 
that  sentence  is  still  a  judgment  upon  the  merits 
against  the  paper,  whatever  may  have  been  the 
reasons  on  which  the  judgment  of  the  Circuit 
court  was  founded. 

4,  5aaie— Jurisdiction— Practice  in  Circuit  Coart. -If 
the  Circuit  court  intended  to  decide  the  case  on 
the  irround  of  a  want  of  jurisdiction  in  the 
County  court,  it  should  have  reversed  the  sen- 
tence of  that  court,  and  rendered  a  Judgment 
overrullnfiT  the  motion  to  admit  the  paper  to 
probat  on  the  ground  of  want  of  Jurisdiction. 

5.  Sane— Admission  to  Probat  of  Testamentary  Papers 
—Effect  on  Jurisdiction.— The  jurisdiction  of  a  court 
of  probat  is  not  exhausted  by  the  admission  to 
probat  of  the  testamentary  papers  passed  upon  at 
one  time.  If  a  codicil  to  the  will  admitted  to  pro- 
bat be  afterwards  found,  or  a  will  supplemental  to 
the  first,  or  one  which  may  consist  with  the  first 
and  has  no  clause  of  revocation,  or  a  will  without 
a  clause  of  revocation,  which,  though  it  confiicts  in 
part,  may  consist  in  part,  in  all  these  cases  the  two 
papers  constitute  the  testator's  will,  and  the  second 
may  be  admitted  to  probat  upon  a  second  motion, 
after  the  first  has  been  admitted. 

6.  Same— Same— Same.— So  if  the  second  paper  has  a 
clause  of  revocation,  or  conflicts  wholly  with  the 
first,  or  from  the  scheme  of  the  second  will  it  is 
apparent  that  it  is  intended  as  a  complete  disposi- 
tion of  the  testator's  property,  the  court  of  probat 
has  jurisdiction  to  admit  such  second  paper  to 
probat,  thouffh  the  probat  of  the  first  paper  Is  not 
annulled,  but  remains  in  full  force. 

Christian  Schultz,  late  of  the  county  of 
Wood,  departed  this  life  in  May  1830;  and 
at  the  June  term  of  the  County  court  of 
that  county  in  the  same  year,  a  paper  writ- 
ing dated  the  2Z6.  of  May  1818,  purporting- 
to  be  his  last  will  and  testament,  was  pro- 
duced in  court,  and  admitted  to  probat  as 
such  last  will  and  testament ;  and  upon  the 
motion  of  Nancy    Schultz,    widow   of  said 

deceased  and  one  of   the    executrixes 
360      *named  in  the  will,  she  was  admitted 

to  qualify  as  such  executrix. 
Some  years  afterwards;  that  is  to  say, 
on  the  15th  of  September  1845,  Michael 
Schultz  produced  in  the  same  court  another 
paper  writing,  dated  the  6th  of  June  1828, 
purporting  to  be  the  last  will  and  testament 
of  the  said  Christian  Schultz,  and  claiming 
to  be  a  devisee  under  the  provisions  thereof, 
propounded  the  same  for  probat  as  such 
will.  Nancy  Schultz  appeared  in  court  and 
contested  the  probat  of  said  paper,  exhib- 
iting the  record  of  the  probat  of  the  former 
will  and  of  her  qualification  as  executrix 
under  the  same,  and  relying  upon  it  as  a 
bar  to  the  probat  of  the  newly  produced 
paper,  and  to  the  introduction  of  proof  of 
its  due  execution.  The  court  however  de- 
cided to  hear  the  evidence,  being  of  opinion 
that  the  probat  of  the  paper  of  the  22d  of 
May  1818  did  not  preclude  them  from  hear- 
ing the  evidence  of  the  validity  and  due 
execution  of  the  paper  then  produced,  nor 
from  admitting  the  same  to  record,  provided 


the  evidence  so  offered  would  authorize 
them  so  to  do.  And  at  the  next  term  of 
the  court,  to  which  the  cause  was  continued, 
after  hearing  the  evidence,  the  court  pro- 
nounced its  sentence  rejecting  the  paper  of 
the  6th  of  June  1828,  and  refused  to  admit 
the  same  to  probat  as  and  for  the  last  will 
and  testament  of  the  said  Christian  Schultz 
deceased.  Afterwards,  on  the  30th  March 
1846,  upon  a  supersedeas  to  the  same  from 
the  Circuit  court  of  Wood  county,  that 
court,  for  reasons  set  forth  in  a  written 
opinion  filed  in  the  cause,  afiSrmed  the  sen- 
tence of  the  County  court.  The  reason  set 
forth  in  the  opinion  was,  that  the  County 
court 'had  no  jurisdiction  to  admit  the  sec- 
ond will  to  probat  until  the  probat  of  the 
first  had  been  revoked  by  a  proceeding  in 
equity  under  the  statute. 
In  November  1845,  shortly  after  the  sen- 
tence   had    been   pronounced  by    the 

361  County  court  against  the  will  *of  1828, 
Michael  Schultz,  with  others  claiming 

to  be  interested  under  its  provisions  in  the 
estate  left  by  Christian  Schultz,  exhibited 
a  bill  in  the  Circuit  court  of  Wood  countj", 
setting  up  the  said  paper  writing  as  the 
true  last  will  and  testament  of  the  said 
Christian,  and  alleging  the  probat  of  the 
paper  of  the  22d  of  May  1818  and  the  quali- 
fication of  Mrs.  Schultz  as  executrix  under 
the  same,  and  praying  the  court  to  decree  a 
revocation  of  the  will  of  1818  and  to  estab- 
lish that  of  1828 ;  or  if  the  court  thought 
the  case  within  the  provisions  of  the  act 
upon  the  subject,  to  direct  an  issue  to  try 
which  of  said  papers  was  the  true  last  wiU 
and  testament ;  and  also  praying  a  discov- 
ery from  the  said  Nancy  Schultz  upon  sev- 
eral subjects,  and  for  general  relief. 

In  March  1846,  Mrs.  Schultz  demurred  to 
the  bill  for  multifariousness;  also,  because 
more  than  seven  years  had  elapsed  after 
the  probat  of  the  will  of  1818  before  the  fil- 
ing of  the  bill ;  and  also  because  by  the  true 
construction  of  the  will  of  1828  filed  with 
the  bill,  Matilda  Schultz,  the  only  child 
and  devisee  in  that  will,  took  an  estate  in 
fee  in  the  whole  property  during  her  life 
time,  and  at  her  death  the  same  descended 
to  the  demurrant,  her  mother  Mrs.  Schultz ; 
and  so  the  complainants  had  no  interest  in 
the  subject  in  controversy.  She  also  at  the 
same  time  filed  her  answer  to  the  bill,  in 
which  she  sets  up  and  relies  upon  the  will 
of  1818  as  the  true  last  will  and  testament 
of  Christian  Schultz;  and  although  she 
admits  the  paper  of  the  6th  of  June  1828  to 
be  wholly  in  the  handwriting  of  her  said 
husband,  she  denies  that  it  is  a  valid  will. 
She  alleges  that  at  the  time  of  writing  the 
same  the  mind  of  the  said  Christian  was 
greatly  impaired,  and  that  he  did  not  in 
fact  possess  sufficient  mind  and  memory  to 
make  a  valid  will.  She  refers  to  what  she 
calls  the  ^^  strange  and  inexplicable" 

362  codicil  annexed  *to  the  will,  as  show- 
ing that  he   could    not   have   been  in 

his  right  mind  when  he  wrote  that  paper, 
and  states  her  expectation  to  prove  the 
same  thing  by  other  evidence.  She  admits 
that    the    complainants    bore    to    the    said 
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Christian  Schaltz  the  relation  they  state, 
and  that  thej  resided  in  the  state  of  New 
York;  though  she  says  she  had  been  in- 
formed one  of  the  number  had  visited  the 
state  several  times  within  the  period  of 
eight  or  nine  years  then  last  past;  but  she 
insists  that  the  saving  in  the  statute  of 
wills  in  favor  of  nonresidents  had  been  in 
effect  repealed,  and  that  the  complainants 
were  barred  by  the  general  limitation  con- 
tained in  the  act  from  now  calling  in  ques- 
tion the  probat  of  the  will  of  1818.  She 
also  insists  that  the  limitation  over  con- 
tained in  the  paper  under  which  the  com- 
plainants claimed,  being  made  to  depend 
on  the  dying  of  the  said  Maria  Matilda 
SchultK  unmarried  and  without  children, 
was  void  because  too  remote ;  that  the  said 
Maria  M.  Schultz  took  the  whole  estate, 
absolutely,  and  that  upon  her  death,  (she 
having  died  unmarried  and  without  chil- 
dren on  the  17th  of  February  1839,)  it  de- 
scended upon  her  as  the  heir  at  law  and  sole 
devisee  and  legatee  of  her  said  daughter; 
and  so  that  the  complainants  had  no  inter- 
est under  or  by  virtue  of  the  said  will  of 
1828,  which  would  enable  them  to  call  in 
question  that  of  1818,  by  setting  up  the 
former.  She  also  made  statements  in  reply 
to  the  other  allegations  of  the  bill,  which 
it  is  unnecessary  to  notice,  as  the  bill  was 
subsequently  dismissed  as  to  them. 

The  court  overruled  the  demurrer  to  the 
bill,  and  the  complainants  replied  generally 
to  the  answer;  and  at  the  same  term,  upon 
their  motion  it  was  ordered  that  an  issue 
be  made  up  to  try  whether  the  paper  of  the 
22d  of  May  1818  was  the   true  last  will   and 

testament  of  Christian  Schultz  or  not. 
363         *rjpon  the  trial  of  this  issue,  after 

the  defendant  had  given  in  evidence 
to  the  jury  the  will  of  1818,  together  with 
the  probat  thereof  in  the  County  court  of 
Wood,  and  had  examined  witnesses  in  sup- 
port of  that  will,  the  complainants  gave  in 
evidence  the  paper  of  1828,  with  testimony 
tending  to  prove  the  same  to  be  the  last 
will  and  testament  of  the  decedent;  also 
testimony  tending  to  prove  that  they  were 
the  devisees  mentioned  in  said  paper ;  that 
they  were  citizens  and  residents  of  the  state 
of  New  York,  and  had  never  been  in  the 
state  of  Virginia  until  within  a  few  days 
before  the  suit  was  brought.  Thereupon 
the  defendant  gave  in  evidence  the  record 
of  the  proceeding  in  the  County  court, 
which  resulted  in  the  rejection  of  the  paper 
of  June  6th,  1828,  when  the  same  was  pro- 
pounded by  Michael  Schultz :  And  she  then 
moved  the  court  to  exclude  from  the  con- 
sideration of  the  jury  the  paper  of  the  6th 
of  June  1828,  because  of  said  sentence  re- 
jecting it,  and  also  because  the  bill  in  this 
case  had  not  been  filed  within  seven  years 
after  the  will  of  1818  had  been  admitted  to 
probat  in  the  County  court.  This  motion 
was  overruled,  and  said  paper  permitted  to 
be  considered  by  the  jury  as  evidence  in 
the  cause  unaffected  by  the  sentence  against 
it  in  the  County  court ;  and  the  defendant 
excepted  to  the  opinion  of  the  court.  A 
verdict  was  then  found   against  the  will  of 


1818 ;  and  on  the  24th  of  March  1848  the 
court  pronounced  its  decree  declaring  that 
the  same  was  not  the  true  last  will  and  tes- 
tament of  Christian  Schultz  deceased;  and 
revoking  and  annulling  the  letters  testa- 
mentary that  had  been  granted  to  the  said 
Nancy,  and  requiring  her  to  pay  the  com- 
plainants their  costs. 

Immediately  after  this  decree    was    pro- 
nounced ;  that  is  to  say,  on  the  17th  day  of 
April  1848,  the  paper  of  the  6th  of  June  1828 
was  again  produced  in  the   Count3*  court  of 
Wood  by  Michael  Schultz,  who  moved 

364  *the  said  court  to  admit  the  same  to 
probat  and  to  record  as   the  last  will 

and  testament  of  Christian  Schultz.  This 
paper  contained  certain  provisions  touching 
his  property,  conflicting  with  some  of  the 
provisions  of  the  will  of  1818;  and  there 
was  appended  to  it,  by  way  of  codicil,  a 
long  theological  dissertation,  in  which  the 
testator  took  occasion  to  explain  the  par- 
ticular views  which  he  entertained  on  the 
subject  of  religion,  the  Mosaic  account  of 
the  creation  of  the  world,  and  some  other 
kindred  topics.  Mrs.  Schultz  appeared  in 
court,  and  again  contested  the  probat  of 
said  paper.  Michael  Schultz  introduced 
two  of  the  subscribing  witnesses  to  prove 
the  due  execution  of  the  paper  and  the  com- 
petency of  the  testator ;  and  then  gave  in 
evidence  the  record  of  the  chancery  suit 
above  mentioned,  which  had  resulted  in 
the  decree  setting  aside  the  will  of  1818. 
The  contestant  Mrs.  Schultz  thereupon 
gave  in  evidence  the  proceeding  of  the 
County  court  of  Wood,  which  had  resulted 
in  the  rejection  of  the  paper  of  the  6th  of 
June  1828  at  the  October  term  1845,  when  it 
was  first  propounded  for  probat  by  Michael 
Schultz ;  relying  upon  the  same  as  a  bar  to 
the  renewed  application  to  admit  the  same 
paper  to  probat  at  that  time.  The  court, 
however,  overruled  the  objections  of  Mrs. 
Schultz,  and  admitted  the  paper  of  the  6th 
of  June  1828  to  probat  and  to  record  as  the 
last  will  and  testament  of  Christian  Schultz; 
and  the  contestant  excepted.  The  case  was 
then  taken  by  supersedeas  to  the  Circuit 
court  of  Wood  county,  in  which,  by  the 
judgment  of  the  court  pronounced  on  the 
25th  of  April  1849,  the  said  sentence  was 
affirmed.  Nancy  Schultz  then  presented  a 
petition  to  this  court  praying  an  appeal 
from  the  decree  of  the  24th  of  March  1848, 
setting  aside  the  will  of  1818;  and  also  an 
appeal  from  the  judgment  of  the  Circuit 
court  of  the  25th  of  April  1849,  affirming 
the  sentence  of  the  County  court  of  the 
17th    of    April    1848,    by    which    the 

365  *x>aper  of    the  6th   of  June  1828  was 
admitted   to   probat;    both   of   which 

were  allowed. 

Price  and  Fry,  for  the  appellant. 
Patton,  for  the  appellee. 

LEI^,  J.  By  the  thirteenth  section  of 
the  act  of  1819,  concerning  wills,  1  Rev. 
Code,  ch.  104,  p.  378,  it  is  provided  that 
when  a  will  shall  have  been  admitted  to 
probat  in  the  proper  court,  any  person  in- 
terested may  within  seven  years  afterwards 
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appear  and  by  bill  in  chancery  contest  its 
validity ;  and  when  such  bill  shall  be  filed, 
an  issue  shall  be  made  up  to  be  tried  by  a 
jury,  whether  the  paper  in  question  be  the 
will  of  the  testator  or  not.  But  if  no  such 
party  appear  within  that  time,  the  probat 
is  declared  to  be  ** forever  binding;"  with 
a  saving  in  favor  of  infants,  femes  covert, 
and  persons  absent  from  the  state  or  non 
compos  mentis,  of  the  like  period  after  the 
removal  of  their  respective  disabilities.  In 
this  case  it  sufi&ciently  appears  that  the 
complainants  were  within  the  saving  in 
favor  of  persons  absent  from  the  state,  they 
being  citizens  and  residents  of  the  state  of 
New  York,  and  no  evidence  having  been 
offered  to  show  that  either  of  them  had  ever 
been  in  the  state  of  Virginia  until  a  short 
time  previous  to  the  institution  of  the  suit. 
But  it  is  contended  on  the  part  of  the  ap- 
pellant, that  by  an  equitable  construction 
of  the  act  of  March  8th,  1826,  Sup.  Rev. 
Code,  p.  260,  the  saving  in  the  statute  of 
wills  above  referred  to,  so  far  as  it  applies 
to  persons  absent  from  the  state,  must  be 
regarded  as  repealed,  and  that  such  persons, 
after  the  passage  of  that  act,  could  only 
file  a  bill  to  contest  the  validity  of  a  will 
which  had  been  admitted  to  probat  within 
the  seven  years.  I  cannot  concur  in  this 
view  of  the  operation  of  the  act  of  1826.  It 
is  not  difficult  to  imagine  reasons  why  the 

legislature,  in  striking  out  of  the  act 
366      of  *February  25th,    1819,    concerning 

the  limitation  of  actions  and  entries 
into  lands,  the  saving  in  favor  of  persons 
out  of  the  country,  may  not  at  all  have  in- 
tended to  interfere  with  the  provision  in 
the  statute  of  wills  giving  to  such  persons 
a  further  period  after  the  expiration  of  that 
limited  for  persons  residing  in  the  state, 
within  which  to  appear  and  contest  a  will 
which  might  have  been  admitted  to  probat 
by  an  ex  parte  proceeding,  to  which  they 
were  entirely  strangers,  and  of  which 
they  might  not  have  been  apprised  until  they 
chanced  to  come  into  the  state.  But  how- 
ever this  may  be,  the  repealing  clause  in 
the  act  of  1826  is  confined  in  terms  to  the 
saving  in  the  act  of  February  25th,  1819, 
quoting  that  act  by  its  title,  and  declares 
that  the  entries  and  actions  embraced  by 
the  provisions  of  that  act  shall  thereafter 
be  made  and  brought  within  the  same  time 
as  if  the  parties  entitled  thereto  had  been 
within  the  commonwealth  when  their  right 
or  title  accrued;  and  it  would  be  against 
every  sound  rule  of  construction  to  extend 
its  operation  by  implication  or  otherwise  to 
a  provision  in  a  totally  different  act  upon 
an  entirely  different  subject,  and  which 
created  a  peculiar  statutory  proceeding  for 
a  particular  purpose  not  embraced  by  the 
act  containing  the  saving  clause  intended 
to  be  repealed.  I  think,  therefore,  the  sav- 
ing in  the  statute  of  wills,  in  favor  of  per- 
sons out  of  the  state,  is  unaffected  by  the 
act  of  1826,  and  that  the  complainants  were 
not  barred  from  contesting  the  will  of  1818 
by  the  time  which  had  elapsed  after  it  had 
been  admitted  to  probat  before  their  bill 
was  filed. 


The  next  objection  on  the  part  of  the  ap- 
pellant to  which  I  will  advert  is,  that  the 
contingent  limitation  over  upon  the  death 
of  Maria  Matilda  Schultz  in  the  paper  of 
1828  under  which  the  appellants  claim,  is 
void  because  too  remote ;  and  that  by  the 
operation  of  the  act  concerning  estates 

367  tail    and   executory  limitations,  *^the 
whole    estate    of    Christian     Schultz 

would,  under  the  provisions  of  said  paper, 
be  vested  in  fee  in  the  said  Maria,  and 
upon  her  death  childless  and  unmarried, 
would  descend  to  the  appellant  as  her  heir 
at  law ;  and  so  that  the  appellees  had  no  ' 
such  interest  in  the  estate  of  Christian 
Schultz  as  would  entitle  them  to  maintain 
a  bill  calling  in  question  the  will  of  1818. 
The  words  of  the  act  are,  that  **any  person 
interested"  may  appear  and  contest  the 
validity  of  a  will  that  has  been  admitted  to 
probat,  by  bill  in  chancer3' ;  and  a  bill  filed 
for  such  a  purpose  should  show  how  the 
complainant  has  an  interest  in  the  subject 
entitling  him  to  call  the  validity  of  the 
will  in  question.  I  think,  however,  if  the 
right  of  the  appellees  to  maintain  their  bill 
depended  upon  the  validity  of  the  contin- 
gent limitation  over  upon  the  dettth  of 
Maria  Matilda  Schultz  contained  in  the  will 
of  1828,  it  could  not  be  successfully  assailed. 
Because,  if  it  could  be  questioned  whether 
such  a  limitation  would  be  good  at  common 
law,  there  can  be  no  doubt,  I  apprehend, 
that  it  is  exactly  embraced  by  the  twenty- 
sixth  section  of  the  statute  concerning  con- 
veyances, 1  Rev.  Code  1819,  ch.  99,  p.  369; 
which  declares  that  every  contingent  limi- 
tation in  a  deed  thereafter  made,  or  in  the 
will  of  any  person  who  should  thereafter  die, 
made  to  depend  on  the  dying  of  any  person 
without  heirs,  or  heirs  of  the  body,  or  issue, 
or  issue  of  the  body,  or  without  children  or 
offspring,  or  descendant  or  other  relative, 
shall  be  held  and  interpreted  a  limitation 
to  take  effect  when  such  person  shall  die 
not  having  such  heir,  or  issue,  or  child,  or 
offspring,  or  descendant,  or  other  relative, 
as  the  case  may  be,  living  at  the  time  of 
his  death,  or  born  to  him  within  ten  months 
thereafter,  unless  the  intention  of  such 
limitation  be  otherwise  expressly  and 
plainly  declared  on  the  face  of  the  deed  or 
will  creating  it.  With  this  statutory  in- 
terpretation of  the   limitation  in  this 

368  will,  it  cannot  *be  regarded  as  a  con- 
tingent limitation  made  to  depend  on 

an  indefinite  failure  of  issue  or  children, 
but  as  confined  to  the  time  of  the  death  of 
the  devisee  or  the  period  of  ten  months 
thereafter;  and  is  clearly  good.  The  ap- 
pellees, therefore,  would  take  a  certain 
contingent  interest  under  the  will  of  1828, 
which  the  law  fully  recognizes,  and  which 
would  be  amply  sufficient  to  bring  them 
within  the  terms  of  the  statute. 

The  difficult  and  important  question  in 
this  case,  however,  is  as  to  the  effect  of 
the  sentence  of  the  County  court  of  Wood 
of  the  21st'of  October  1845,  rejecting  the 
will  of  1828,  when  first  propound^  by 
Michael  Schultz;  which  sentence  has  ever 
since  remained  in    its  full   force  and  linre- 
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versed.  It  is  insisted  on  behalf  of  the  ap- 
pellant that  that  sentence  is  conclusive 
upon  all  the  world,  and  is  a  complete  bar 
both  to  the  proceeding  in  chancery  to  set 
aside  the  will  of  1818  by  setting  up  that  of 
1828,  and  also  to  the  proceeding  in  the 
County  court  of  Wood  to  admit  the  latter  to 
probat  after  the  decree  of  the  court  in  the 
chancery  case  setting  aside  the  will  of  1818; 
while  the  appellees  contend  that  it  is  a  bar 
to  neither  proceeding,  and  is  in  effect  under 
the  circumstances  attending  its  rendition, 
to  be  regarded  as  a  nullity. 

It  is  unnecessary  now  to  enter  into  a  dis- 
cussion as  to  the  effect  of  a  sentence  of  re- 
jection by  a  court  of  probat  fairly  obtained 
and  pronounced  on  the  merits,  of  a  paper 
propounded  as  a  will  by  the  nominated  ex- 
ecutor, upon  the  rights  of  a  legatee  named 
in  the  paper.  For  it  has  been  expressly 
adjudicated  by  this  court  that  such  sentence 
of  rejection  is  conclusively  binding  upon 
the  legatee  notwithstanding  he  was  an 
infant  at  the  time  it  was  pronounced  and 
was  no  party  to  the  proceeding :  And  that 
the  paper  thus  rejected  cannot  be  again 
propounded  for  probat  by  the  legatee.  Wills 
V.  Spraggins,    3    Gratt.    555.     And    it    can 

make  no  difference  that  the  will  in  this 
369      case    was    propounded    by    *Michael 

Schultz  one  of  the  devisees  in  re- 
mainder, and  not  by  the  executrixes  named 
in  the  will  or  either  of  them.  The  ecclesi- 
astical courts  of  England  have  jurisdiction 
only  so  far  as  testaments  disposing  of  per- 
sonal estate  are  concerned ;  and  it  therefore 
devolves  upon  the  executor  named  in  the 
will,  who  is  the  legal  owner  of  the  personal 
estate,  and  the  proper  representative  of  all 
the  interests  arising  under  the  will,  to  pro- 
pound it  for  probat,  and  obtain  the  sanction 
of  the  proper  tribunal  for  its  validity.  But 
with  the  real  estate  he  has  nothing  to  do ; 
nor  is  there  any  provision  made  by  the 
English  law  for  probat  of  a  will  of  realty. 
With  us  it  is  different:  Our  statute  provides 
for  probat,  in  the  same  courts,  of  wills  dis- 
posing of  real  estate  as  well  as  of  personal 
estate :  Both  kinds  are  to  be  proven  and  re- 
corded in  the  appointed  court.  But  as  the 
executor  here  has  no  more  concern  with  the 
real  estate  disposed  of  by  the  will  than  in 
England,  he  cannot  be  regarded  as  the  pe- 
culiar or  only  propounder  of  the  instrument ; 
and  it  is  made  the  duty  of  the  court  to  re- 
ceive a  will  by  whomsoever  propounded, 
whether  the  executor,  a  legatee  or  devisee 
therein  named,  to  hear  the  evidence  and  to 
admit  the  will  to  probat  or  to  reject  it  as 
the  proof  shall  require.  But  the  propounder 
of  a  will,  whoever  he  may  be,  whether  ex- 
ecutor, legatee  or  devisee,  necessarily  be- 
comes the  representative  of  the  will  for  the 
purpose  of  its  probat  and  of  all  similarly 
interested,  though  they  are  not  made  formal 
parties  to  the  proceeding,  and  may  have 
had  no  notice  of  its  pendency ;  and  this  too 
whether  they  are  sui  juris,  or  laboring 
under  infancy,  coverture  or  other  disability. 
It  is  the  policy  of  our  law  to  provide 
promptly  a  representative  of  the  estate  of  a 
decedent,  and  to  avoid   all   unnecessary  de- 


lays in  the  disposition   of   the  estate.     But 

when  a  will  has  been  propounded  by  a  party 

interested,  and  fairly  rejected  on  the  merits, 

it  would  defeat  the  policy  of  the  law, 

370  *and  be  productive  of  many  mischiefs, 
if  it  could   be   again    propounded   by 

the  same  party  or  by  others  who  might  be 
interested,  and  the  contest  thus  renewed 
from  time  to  time.  The  sentence  therefore 
against  the  will  must  be  regarded  as  a  sen- 
tence against  all  claiming  under  it.  It 
stands  upon  a  footing  analogous  to  the 
cases  known  as  judgments  in  rem,  which 
being  adjudications  upon  the  subject  mat- 
ter, are  regarded  as  final  and  conclusive 
not  only  in  the  courts  in  which  they  are 
pronounced,  but  in  all  others  in  which  the 
same  question  arises.  1  Stark.  Kv.  237 
et  seq. ;  Gelston  v.  Hoyt,  3  Wheat.  R.  246; 
Brown  v.  Gibson,  1  Nott.  A  McCord,  326. 

It  is  true  there  is  a  marked  distinction 
between  a  sentence  for  and  a  sentence 
against  a  will  where  it  is  propounded  ex 
parte  for  probat  in  the  first  instance.  In 
the  former  case  the  sentence  is  binding  and 
effectual  for  all  legal  purposes  while  it 
remains  in  force,  but  it  is  liable  to  be  set 
aside  by  a  proceeding  in  chancery  provided 
by  our  statute ;  and  in  it  nothing  is  con- 
cluded by  the  sentence  of  the  probat  court. 
This  distinction,  however,  is  nowise  mate- 
rial to  the  case  in  judgment. 

It  follows  that  the  sentence  of  1845 
against  the  will  of  1828  in  this  case,  mnst 
be  regarded  as  binding  and  conclusive  not 
only  upon  Michael  Schultz  but  also  upon  all 
the  other  appellees  claiming  under  it,  unless 
the  circumstances  under  which  it  was  pro- 
nounced are  such  as  to  deprive  it  of  all 
legal  effect  and  render  it  inoperative. 

It  is  contended  on  the  part  of  the  appel- 
lees, that  the  sentence  was  not  upon  the 
merits;  that  the  County  court  rejected  the 
paper  not  because  it  was  not  sufficiently 
proven  to  be  the  last  will  and  testament  of 
Christian  Schultz,  but  because  it  considered 
that  the  sentence  of  1830  admitting  the  will 
of  1818  to  probat,  was  conclusive  till  re- 
versed or  in  some  way  annulled,  and  that  it 
had  at   that    time   no  jurisdiction   to 

371  entertain  *the   subject  of  the  probat 
of  the  paper  of  1828.     It  appears  from 

the  bill  of  exceptions  taken  by  the  appel- 
lant upon  the  propounding  of  the  will  of 
1828  at  the  September  term  1845,  that  when 
the  propounder  Michael  Schultz  moved  the 
court  to  hear  the  evidence  of  the  subscribing 
witnesses  and  to  admit  the  paper  to  probat, 
the  appellant  appeared  and  objected  to  the 
probat  of  the  same,  exhibiting  the  record 
of  the  probat  of  the  will  of  1818.  Her  ob- 
jection was  that  the  sentence  in  favor  of 
that  will  was  conclusive  against  the  probat 
of  the  paper  of  1828;  that  the  court  then 
had  no  power  or  authority  to  admit  the  lat- 
ter to  probat,  and  that  it  therefore  should 
not  proceed  to  hear  the  evidence  touching 
its  execution.  But  the  court  was  of  opinion 
and  so  expressly  declared,  that  the  probat 
of  the  paper  of  the  22d  of  May  1818  did  not 
preclude  them  from  hearing  the  evidence 
of   the   due  execution   and   validity  of  the 
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|iaper  of  the  6th  of  June  1828,  then  pro- 
pounded, nor  from  admitting-  the  same  to 
probat,  provided  the  evidence  would  au- 
thorize them  so  to  do ;  and  it  accordingly 
overruled  the  objection  of  the  appellant, 
and  decided  that  it  would  hear  the  evidence 
of  the  subscribing  witnesses  to  the  paper 
and  any  further  legal  evidence  offered  by 
either  party.  It  being*  too  late,  however, 
to  hear  the  testimony  at  that  term  of  the 
court,  the  application  was  continued  over 
till  the  then  next  term.  At  that  term,  the 
court  proceeded  to  hear  the  evidence.  Two 
of  the  subscribing-  witnesses  who  proved 
the  execution  of  the  paper  of  1828  and  of 
the  codicil  annexed,  by  Christian  Schultz, 
were  introduced  and  examined,  and  the 
signature  of  the  third  subscribing-  witness 
who  was  dead,  was  proved  to  be  in  his 
handwriting-.  And  the  whole  evidence  and 
the  arg-ument  of  counsel  on  both  sides 
having  been  fully  heard,  the  decision  of 
the  court  was  pronounced  rejecting  the  said 
paper  and  codicil  annexed,  and  refusing 
to     admit    the    same     to     probat   as 

372  the    *^last  will  and   testament  of  the 
said  Christian   Schultz.     The  precise 

^i^round  on  which  the  decision  rested  is  not 
given.  It  may  be  that  the  court  was  not 
satisfied  with  the  proof  as  to  the  due  execu- 
tion and  attestation  of  the  paper,  or  as  to 
the  competency  of  the  testator.  Although 
the  two  witnesses  who  were  examined 
thought  him  of  sound  and  disposing  mind 
and  memory  at  the  time  of  the  execution  of 
the  instrument,  the  court  may  have  re- 
garded it  as  *' sounding  in  folly,"  from  the 
internal  evidence  which  the  paper  itself 
afforded.  The  justices  composing  it  may 
have  deemed  the  views  and  opinions  con- 
tained in  the  *^  codicil"  so  erratic,  unsound 
and  unreasonable,  that  no  sane  man  and 
competent  to  make  a  valid  will,  could  ever 
have  given  utterance  to  them.  Or  the  court 
may  have  undertaken  to  compare  the  will 
of  1818  and  that  of  1828  together,  to  pass 
on  their  construction  and  to  decide  the  two 
were  wholly  incompatible  and  could  not 
stand  and  consist  together  in  whole  or  in 
part.  What  may  have  been  the  particular 
view  of  the  court  may  not  be  clearly  ascer- 
tained ;  but  certainly  it  cannot  be  inferred 
from  the  record  that  the  decision  rested  on 
the  ground  of  want  of  jurisdiction,  or  that 
the  court  was  concluded  by  the  sentence 
admitting  to  probat  the  will  of  1818,  when 
nothing  to  that  effect  is  stated,  and  when, 
to  the  contrary,  it  is  expressly  stated  that 
the  court  upon  the  very  question  raised, 
decided  that  they  would  hear  the  evidence 
in  support  of  the  will  of  1828  as  well  as  that 
against  it,  and  that  it  was  not  precluded 
by  the  probat  of  the  will  of  1818  from  so 
doing,  nor  from  admitting  the  paper  of  1828 
to  probat  if  the  evidence  would  authorize  it. 
But  it  is  contended  on  the  part  of  the  ap- 
pellees, that  whatever  may  have  been  the 
opinion  of  the  County  court  upon  this  ques- 
tion, in  point  of  fact  it  had  no  jurisdiction 
of  the  subject  of  the  probat  of  the  will  of 
1828  when  it  was  propounded  in  1845 : 

373  That  *by  its  sentence  in   1830  admit- 


ting to  probat  the  will  of  1818,  its 
jurisdiction  was  exhausted  and  it  had  be- 
come functus  officio,  and  that  it  was  con- 
cluded by  the  sentence  in  favor  of  the  will 
of  1818  from  passing  upon  the  probat  of 
the  paper  of  1828 ;  and  that  thus  the  sen- 
tence of  1845  against  the  will  of  1828  was  a 
nullity  and  concluded  nobody.  If  this  be 
correct,  there  is  an  end  of  the  question  and 
of  the  case.  I  proceed  then  to  examine  this 
proposition. 

I  think  it  certainly  cannot  be  maintained 
that  in  all  cases  where  the  probat  court  has 
admitted  to  probat  a  paper  purporting  to  be 
a  last  will  and  testament,  it  has  thereby 
fully  exercised  its  entire  jurisdiction  over 
the  subject  of  the  testamentary  disposition 
of  the  decedent's  estate.  To  affirm  this 
proposition  would  be  in  certain  cases,  (so 
far  as  the  probat  court  is  concerned,)  to 
compel  a  man  to  die  intestate  as  to  part  of 
his  estate,  though  it  might  have  been  his 
deliberate  and  expressed  intention  to  dis- 
pose of  the  whole.  A  man's  last  will  must 
not  of  necessity  be  confined  to  one  testa- 
mentary x>aper.  It  may  consist  of  several 
different  testamentary  papers,  of  different 
dates,  and  executed  and  attested  at  different 
times.  It  cannot  be  indispensable  either 
that  they  should  be  propounded  in  the  court 
of  probat  at  the  same  time.  If  a  will  has 
been  produced  and  admitted  to  probat  in 
the  proper  court,  and  subsequently  another 
testamentary  paper  be  found  purporting  to 
be  a  codicil  to  the  former,  it  cannot  be 
doubted  that  the  probat  court  could  also  re- 
ceive and  admit  it  to  probat  at  a  subsequent 
period.  Case  of  Reed's  will,  2  B.  Monr. 
R.  80.  Kor  can  it  be  material  that  a  testa- 
mentary paper  found  after  a  will  had  been 
admitted  to  probat,  should  purport  to  be 
a  codicil  to  the  latter,  or  that  it  should 
necessarily  refer  to  it  in  express  terms.  If 
its  provisions  are  but  supplemental  to 
those  of  the  will  admitted    to  probat,    or  if 

they  do  not  necessarily  conflict 
374      *with  them,    or   if,    though    to   some 

extent  the  two  are  conflicting,  yet  if 
there  are  provisions  in  the  will  of  prior 
date  not  in. conflict  nor  inconsistent  with 
those  of  the'  other,  both  are,  I  apprehend, 
to  be  regarded  as  parts  and  parcels  of  the 
last  will  of  the  testator,  constituting  but 
one  whole,  and  that  of  later  date  (assum- 
ing that  it  contains  no  clause  of  express 
revocation  of  former  wills,)  only  serving 
to  revoke  the  former  so  far  as  the  provi- 
sions of  the  two  are  conflicting  and  incom- 
patibler.  And  where  the  papers  are  of 
different  dates  and  their  provisions  are 
conflicting,  the  courts  will,  if  possible, 
adopt  such  a  construction  as  will  give  effect 
to  both,  sacriflcing  the  earlier  so  far  only 
as  it  is  clearly  irreconcilable  with  the  lat- 
ter paper;  supposing  of  course  that  such 
latter  paper  contains  no  express  clause  of 
revocation.  1  Jarm.  on  Wills  159;  Coward 
V.  Marshal,  Cro.  Eliz.  721;  Thomas  v. 
Evans,  2  East's  R.  488;  Phipps  v.  Earl  of 
Anglesey,  7  Bro.  P.  C.  443;  Goodright  ex 
dem.  Rolfe  v.  Harwood,  7  Bro.  P.  C.  489; 
S.  C.  in  K.  B.,  1   Cowp.    87,   2  Wm.  Black. 
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937;  Hitchins  v.  Bassett,  3  Mod.  R.  203; 
S.  C.  1  Show.  R.  537 ;  Roberts  on  Wills  265 ; 
Brant  ex  dem.  Wilson  v.  Wilson,  8  Cow.  R. 
56;  4  Kent's  Comm.  528;  Weld  v.  Acton,  2 
Eq.  Cas.  Ab.  777. 

If  several  testamentary  papers  of  the 
same  decedent  executed  at  different  dates, 
should  be  presented  to  the  court  of  probat 
at  the  same  time,  and  the  one  of  the  date 
most  proximate  to  the  death  of  the  testator 
contain  an  express  clause  of  revocation  of 
former  wills,  the  court,  if  it  admit  it  to 
probat,  may  properly  reject  those  of  prior 
date  thereby  revoked.  So  if,  after  a  will 
of  later  date  containing  an  express  clause 
of  revocation  shall  have  been  admitted  to 
probat,  a  will  of  prior  date  be  propounded, 
it  may  properly  be  rejected  by  the  court  of 
probat.  But  a  will  of  later  date  may  well 
revoke  all  former  wills,  though  it  contain 
no  express  clause  of  revocation ;  and 

375  whether    in    any    given  *case    it    so 
operates,    depends  upon   the  general 

theory  and  the  frame   and   structure  of  the 
later  will,  and  the  nature  and  character  of 
the  respective   provisions  contained  in  the 
different  wills.     And  in    any  case,  it  seems 
to  me,  the  question    whether   a  former  will 
is  revoked  by   one   of  later   date,    whether 
because     the     latter   contains    an    express 
clause  of  revocation  of  all   former  wills,  or 
because,  from  its  general  frame  and  struct- 
ure, it  was  intended  to  be  a  new  and   per- 
fect will,  and   to   replace   any    that   might 
have  been  previously  made,    or   because  its 
provisions  are   incompatible    with  those  of 
the  previous  will,  is  one   proper  to  be  sub- 
mitted to  the  judgment  of  the  court  of  pro- 
bat.    Nor  can  it  be   any   good  or  sufficient 
reason  why  that   court   should   be  deprived 
of  its  authority  to   pass  upon  a  subsequent 
paper,  that  it  may   have    already  admitted 
to  probat  a  paper  of   previous  date  which, 
from  the  lights  then   before   the  court,  ap- 
peared to  be  the  true  and  only  last  will  and 
testament    of   the  deceased.     If   the   paper 
produced  be  but  supplemental  to  the  former 
will,    or  if   its  provisions  are  only  in  part 
inconsistent  with  those  of  the  former,  which 
contains  some  plainly   not  affected  by  the 
later '  will,    there  can  be  no  doubt  that  the 
court  of  probat  may  and  should  receive  pro- 
bat of  the  later  will :  And  so,  as  it  seems  to 
me,  if  the   later   will    contains   an  express 
clause  of  revocation  of  former  wills,  or  con- 
tains a  disposition  of  the  estate  incompati- 
ble  with   the    provisions  of  the  former,  or 
from  its  general  character  may  be  inferred 
to  be  an  entire  new  instrument  intended  to 
supersede    the    former,    the  court  of  probat 
should  receive  and  admit  it  to  probat,  leav- 
ing it  to  have  such  effect  as  the  law  would 
necessarily  attach  to  it.     And  I  can  scarcely 
think   that  it  is  necessary,   in  such  a  case, 
first  to  file  a  bill   under   the    statute   to  set 
aside  the  former  will ;  if  indeed  such  a  pro- 
ceeding   could     be    sustained.      The 

376  *f unction  of  a  bill  to  set  aside  a  will 
that  has   been   admitted  to  probat,  is 

rather  to  institute  an  enquiry  as  to  the  due 
execution  of  the  instrument  and  the  com- 
petency of  the  testator  to  make  a  will,  than 


to  institute  before  the  jury  a  comparison 
between  that  paper  and  another  and  com- 
peting instrument  claimed  to  be  the  true 
last  will  of  the  testator,  though  not  yet  ad- 
mitted to  probat  as  such;  and  thus  convert 
the  court  of  chancery  into  a  court  of  pro- 
bat. For  if  its  decree  setting  aside  the 
former  will  upon  the  ground  that  a  later 
will  has  been  proved  before  the  jury,  have 
not  the  effect  per  se  of  setting  up  and 
establishing  the  latter,  then  after  the  verdict 
and  decree  It  must  be  carried  into  the  pro- 
bat court  and  proof  of  its  execution  given 
there ;  and  if  admitted  to  probat  it  must  be 
subject .  to  the  right  of  a  party  interested 
to  contest  it  by  bill,  I  presume,  under  the 
statute,  and  thus  again  to  raise  the  same 
questions  as  to  its  due  execution  and  the 
competency  of  the  testator,  that  must  have 
been  discussed  upon  the  trial  of  the  validity 
of  the  former  paper.  And  on  the  trial  of 
this  issue  a  testamentary  paper  of  still  later 
date  (if  one  had  chanced  to  be  found), 
might  be  introduced  and  made  the  means 
to  overthrow,  in  turn,  the  second  paper 
which  had  served  to  set  aside  that  first  ad- 
mitted to  probat.  Great  injustice  too 
might  follow,  if  the  probat  of  a  given 
paper,  as  the  last  will  of  a  testator,  were  to 
have  the  effect  of  exhausting  the  jurisdic- 
tion of  the  court  over  the  subject  until  that 
will  should  be  first  set  aside  by  bill.  For 
if  no  such  bill  be  filed  within  seven  years, 
(under  the  act  of  1819,)  that  probat  becomes 
forever  conclusive  not  only  in  favor  of  that 
particular  paper,  but  against  all  others 
whatsoever:  And  if  a  will  of  later  date 
should  be  afterwards  discovered,  it  would 
be  utterly  unavailing,  though  in  fact  the 
true    last   will   of   the  testator,  because  it 

could  not  be  admitted  to  probat 
377      *pending   the   probat  of   the  former; 

and  that  could  not  be  gotten  out  of 
the  wa3',  because  no  bill  could  then  lie  to 
set  it  aside. 

The  jurisdiction  of  the  courts  of  probat 
in  Virginia,  is  a  general  jurisdiction  con- 
ferred by  statute,  to  hear  and  determine  all 
causes,  matters,  suits  and  controversies 
testamentary,  arising  within  their  respec- 
tive jurisdictions:  And  to  examine  and  take 
the  proof  of  wills,  (as  well  of  realty  as 
of  personalty,)  and  to  grant  certificates 
thereof.  1  Rev.  Code  1819,  ch.  104,  {  12,  p. 
377.  The  same  section  prescribes  a  ^'method 
and  rule*'  by  which  the  court  in  which  a 
will  is  to  be  proven,  is  determined.  If  the 
testator  have  a  mansion  or  known  place  of 
residence,  the  will  is  to  be  proved  in  the 
Superior  court  of  the  county  or  in  the  court 
of  the  county  or  corporation  in  which  such 
mansion  house  or  place  of  residence  shall  be. 
If  he  have  no  such  place  of  residence,  but 
lands  be  devised  by  the  will,  it  shall  be 
proved  in  the  Superior  court  of  the  county 
or  in  the  court  of  the  county  or  corporation, 
wherein  the  lands  lie,  or  in  one  of  them 
where  there  shall  be  lands  in  several  coun- 
ties ;  or  if  there  be  no  such  known  place  of 
residence  and  there  be  no  lands  devised. 
then  the  will  may  be  proved  either  in  the 
Superior  court  of  the  county  or  in  the  court 
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of  the  conntj  or  corporation  where  the  tes- 
tator died  or  that  wherein  his  estate  or  the 
greater  part  thereof  shall  be;  or  such  will 
might  in  any  case  be  proved  in  the  General 
court.  The  thirteenth  section  provides  that 
where  any  will  shall  be  exhibited  to  be 
proved,  the  court  having  jurisdiction  as 
aforesaid,  may  proceed  immediately  to  re- 
ceive the  probat  thereof  and  grant  a  certifi- 
cate of  such  probat.  The  thirty-second 
section,  p.  382,  provides  that  the  General 
court  and  the  several  courts  respectively, 
shall  have  the  like  jurisdiction  to  hear  and 
determine  the  right  of  administration  of 
the  estate  of  persons  dying  intestate  as  was 
before  mentioned  (in  the  twelfth  sec- 

378  tion),  *as    to   the   proof   of   wills,  in 
respect    to   the    intestate's    place    of 

residence  or  death,  or  where  the  estate 
shall  lie.  Under  these  provisions  the  Gen- 
eral court  has  decided  that  a  grant  of  ad- 
ministration by  the  court  of  a  county  or 
corporation  not  authorized  to  grant  it  ac- 
cording to  the  '* method  and  rule"  pre- 
scribed in  the  act,  (as  where  the  decedent 
had  neither  a  residence  nor  any  estate  real 
or  personal  in  the  county  or  corporation  in 
which  the  administration  was  granted,) 
was  the  act  of  a  court  without  jurisdiction, 
and  was  void ;  and  that  the  first  grant  being 
thus  a  mere  nullity,  the  court  which  might 
properly  have  granted  administration  in 
the  first  instance  might  proceed  to  grant  it 
in  the  same  manner  as  if  there  had  been 
no  previous  grant.  Kz  parte  Barker,  2 
Leigh  719.  Case  of  administration  of 
Robert  Robinson's  estate,  November  term 
1828,  cited  in  Barker's  Case.  This  doctrine, 
taken  from  the  Knglish  law  in  relation  to 
grants  of  administration  by  a  bishop,  is 
supported  by  the  cases  of  Cutts  v-  Haskins, 
9  Mass.  R.  543,  and  Holyoke  v.  Haskins,  5 
Pick.  R.  20 ;  but  it  cannot  now  be  sustained 
as  sound  law.  The  contrary  has  been  de- 
cided in  the  case  of  Fishwick's  adm'r  v. 
Sewell,  4  Har.  &  John.  393 ;  and  after  full 
consideration  in  Raborg's  adm'r  v.  Ham- 
mond's adm'r,  2  Har.  &  Gill  42.  In  Vir- 
ginia, the  grant  of  administration  by  a 
court  of  probat  does  not  stand  on  the  foot- 
ing of  such  a  grant  by  a  bishop  in  England ; 
and  I  regard  the  docMne  of  Barker's  Case 
as  entirely  repudiated  by  this  court.  In 
Fisher  v.  Bassett,  9  Leigh  119,  it  is  decided 
that  a  grant  of  administration  by  the  court 
of  a  county  or  corporation  that  was  not  au- 
thorized to  grant  it  according  to  the  provi- 
sions of  the  statute,  (the  decedent  in  that 
case  having  been  a  foreigner,  and  having 
died  abroad,  and  who  had  no  residence  in 
the  corporation  by  the  court  of  which  the 
administration  was  granted,  and  no  estate 
of  any  kind  there,)  is  not  void,  but  void- 
able only :  And  it  was  accordingly  held 

379  in  that  *case  that  acts  of  and  dealings 
with  such  administrator  consummated 

before  the  letters  granted  to  him  were  re- 
voked or  superseded,  could  not  be  called  in 
question.  The  doctrine  of  this  case  is  re- 
peated and  affirmed  by  the  case  of  Burnley's 
representatives  v.  Duke,  &c.,  2  Rob.  R.  102; 
and  is  in   accordance   with   the   opinion  of 


the  Supreme  court  in  the,  case  of  Carter's 
heirs  v.  Cutting  et  ux.,  8  Cranch  R.  251.  It 
grows  out  of  the  well  settled  principle  that 
if  a  court  have  general  jurisdiction  over  a 
given  subject  matter,  a  party  effected  by 
its  action  in  any  particular  case  cannot  be 
permitted  in  any  collateral  proceeding,  to 
show  that  the  court  had  come  to  an  erro- 
neous conclusion.  Brittaln  v.  Kinnaird,  1 
Brod.  &  Bingh.  432,  5  Eng.  C.  L.  R.  137 ;  3 
Stark.  Bv.  802. 

In  delivering  his  opinion  in  the  case  of 
Fisher  v.  Bassett,  Judge  Tucker  says,  **I 
do  not  consider  a  County  or  Hustings  court 
in  relation  to  the  grant  of  administration 
as  standing  on  the  same  footing  with  the 
ordinary  in  England.  The  County  court 
is  a  court  of  record,  and  its  judgments  or 
sentences  cannot  be  questioned,  collaterally, 
in  other  actions,  provided  it  has  jurisdic- 
tion of  the  cause.  [He  cites  6  Bac.  Ab. 
Sheriff,  M  2,  p.  166;  3  Wils.  345.]  And  this 
is  to  be  understood  as  having  reference  to 
jurisdiction  over  the  subject  matter;  for 
though  it  may  be  that  the  facts  do  not  give 
jurisdiction  over  the  particular  case,  yet  if 
the  jurisdiction  extend  over  that  class  of 
cases,  the  judgment  cannot  be  questioned  ; 
for  then  the  question  of  jurisdiction  enters 
into  and  becomes  an  essential  part  of  the 
judgment  of  the  court.  Thus  if  a  County 
court  were  to  give  judgment  of  death 
against  a  white  man,  the  sheriff  would 
have  no  lawful  authority  to  execute  him ; 
or  if  a  Court  of  chancery  were  to  grant 
probat  of  a  will,  it  would  be  ipso  facto  void, 
since  that  court  has  no  jurisdiction  in  any 
case   of    probat.     It   is  held  void  ipso  facto 

because  no  enquiry  is  necessary  to 
380      ascertain   its  *invalidity.     But  where 

the  court  has  jurisdiction  of  cases 
ejusdem  generis,  its  judgment  in  any  case 
is  not  merely  void,  because  its  invalidity 
cannot  appear  without  an  enquiry  into  the 
facts;  an  enquiry  which  the  court  itself 
must  be  presumed  to  have  made  and  which 
will  not  therefore  be  permitted  to  be  revived 
collaterally."  He  cites  Prigg  v.  Adams,  2 
Salk.  R.  674,  in  illustration  of  his  views. 
Judge  Parker  in  the  same  case,  after  stat- 
ing that  he  agreed  with  Judge  Tucker  in 
the  opinion  that  the  grant  of  administra- 
tion to  Scott  by  the  Hustings  court,  was 
not  a  void  act  but  voidable  only,  proceeds: 
**The  distinction  between  the  acts  of  a 
court  having  jurisdiction  over  the  subject 
matter  under  some  circumstances  and  those 
of  one  which  in  no  possible  state  of  things 
can  take  jurisdiction  over  the  subject,  is  a 
sound  and  sufficiently  intelligible  one  to 
guide  our  judgments  in  the  present  case. 
If  under  any  circumstances  the  Hustings 
court  could  grant  administration  to  Scott, 
it  had  jurisdiction  of  the  subject  and  must 
judge  of  those  circumstances.  If  it  erred 
in  determining  that  the  facts  upon  which 
its  power  to  grant  administration  in  the 
particular  case  depended,  were  proved,  it 
was  an  error  to  be  corrected  by  some  com- 
petent authority ;  but  until  so  corrected  it 
conferred  upon  Scott  all  the  powers  of  a 
rightful   administrator."     Judge   Allen    in 
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delivering  the  opinion  of  the  court  in  the 
case  of  Burnley's  representatives  v.  Duke, 
Ac,  says:  **As  the  court  of  Orange  county 
had  general  jurisdiction  to  grant  adminis- 
tration when  a  proper  state  of  facts  existed, 
whether  the  court  erred  or  not  in  determin- 
ing that  the  facts  were  proved  upon  which 
the  power  to  grant  administration  in  the 
particular  case  depended,  is  not  to  be  en- 
quired into  collaterally.  Until  such  orders 
or  grants  were  reversed  or  revoked,  they 
conferred  on  the  grantees  all  the  powers  of 
rightful  administrators."— ** Whether  the 
particular     state    of    facts    existed    which 

would    have   authorized  the  court  to 
^1      *grant  administration  originally,  was 

a  matter  to  be  enquired  into  and  de- 
cided by  the  court,  and  the  decision  if  erro- 
neous would  be  voidable  only  and  not  void." 
These  views  apply  as  it  seems  to  me,  in 
all  their  force  to  the  case  now  under  con- 
sideration. The  provision  in  the  statute 
for  the  probat  of  wills  and  that  for  the 
grant  of  administrations  in  reference  to 
the  method  and  rule  by  which  the  particu- 
lar court  that  is  authorized  to  act,  is  to  be 
determined,  are,  as  we  have  seen,  exactly 
the  same.  When  the  will  of  1828  was  pro- 
pounded for  probat  by  Michael  Schultz  in 
1845,  and  the  probat  was  contested  by  Mrs. 
Schultz,  the-  case  was  certainly  a  matter, 
suit  or  controversy  testamentary  arising 
within  the  county  of  Wood ;  and  of  all  such 
the  County  court  of  Wood  possessed  a  gen- 
eral jurisdiction  by  the  express  provisions 
of  the  act.  Assuredly  it  was  not  a  case  in 
which  '*  under  no  possible  state  of  things" 
could  the  court  take  jurisdiction  over  the 
subject.  If  the  will  of  1818  had  been  set 
aside,  undoubtedly  according  to  the  pre- 
tensions of  the  appellees  themselves,  it  had 
full  authority  to  admit  that  of  1828  to  pro- 
bat. So,  as  we  have  seen,  if  the  will 
previously  admitted  to  probat  contained 
provisions  not  incompatible  with  those  of 
the  will  of  1828,  so  that  in  the  opinion  of 
the  court  both  might  stand  together,  in 
whole  or  in  part,  the  two  papers  constituted 
but  one  will,  and  both  might  be  legally  and 
properly  admitted  to  probat,  though  pro- 
pounded at  different  times.  And  as  the 
court  had  a  general  jurisdiction  over  cases 
ejusdem  generis  under  certain  circum- 
stances, it  must  be  taken  for  granted  that 
the  court  did  make  enquiry  and  did  judge 
of  those  circumstances.  So  that  the  ques- 
tion of  jurisdiction  entered  into  and  became 
an  essential  part  of  the  judgment  of  the 
court,  and  if  it  erred  in  its  judgment  in 
this  respect  or  otherwise,  the  error  was  one 
which  must  be  corrected  by  some  competent 

authority   upon   a  proper  proceeding. 
382      The   judgment  *cannot   be   held  void 

ipso  facto  because  an  enquiry  is  nec- 
essary to  ascertain  its  invalidity ;  and  this 
enquiry  will  not  be  permitted  to  be  made 
collaterally;  and  being  voidable  only  and 
not  void,  it  must  remain  in  full  force  and 
effect  as  evidence  or  otherwise  until  reversed 
or  in  some  way  annulled  by  a  proper  pro- 
ceeding. 
In  the  cases   of    Fisher  v.    Bassett,    and 


Burnley's  representatives  v.  Duke,  Ac,  the 
action  of  the  court  was  the  grant  of  admin- 
istration. But  the  effect  of  a  judgment  of 
a  court  refusing  to  grant  administration 
when  applied  for,  as  a  bar,  is  just  the  same : 
Until  reversed  a  resort  to  any  other  tribu- 
nal or  to  the  same  tribunal,  for  its  judgment 
on  the  same  controversy  is  inadmissible. 
Cottom  V.  Cottom,  4  Rand.  194.  And  so 
the  rejection  of  a  paper  propounded  as  a  will, 
by  the  court  of  probat,  must  equally  pre- 
clude a  resort  to  the  same  or  any  other  tri- 
bunal to  set  up  the  same  paper  while  that 
sentence  remains  in  force  and   unreversed. 

But  it  is  argued  that  even  if  the  decision 
of  the  County  court  rejecting  the  will  of 
1828  be  considered  as  having  been  on  the 
merits,  and  if  that  court  had  jurisdiction 
of  the  subject,  yet  as  it  appears  from  the 
reasons  of  the  Circuit  court  contained  in 
the  written  opinion  filed  at  the  time  of  the 
rendition  of  its  judgment  affirming  that  of 
the  County  court,  that  that  court  was  of 
opinion  that  the  County  court  had  no  juris- 
diction, its  judgment  is  to  be  taken  and 
considered  with  the  reasons  annexed;  and 
that  the  effect  of  so  considering  it  is  to 
change  its  character  from  that  of  a  judg- 
ment on  the  merits  to  that  of  one  for  want 
of  jurisdiction,  so  that  it  is  no  bar  to  a  new 
proceeding.  The  Circuit  court  it  is  said, 
had  original  jurisdiction  concurrently  with 
the  County  court  over  the  subject  of  pro- 
bat of  wills :  It  had  also  an  appellate  juris- 
diction both  upon  the  law  and  upon  the 
facts,  and  its  judgment  therefore,  and  the 
grounds  and  reasons  for  it,  are  to  be  looked 
to  to  determine  the  character  of 
383  *the  judgment  of  the  County  court 
and  its  operation  and  effect  as  evi- 
dence or  otherwise. 

The  judgment  of  the  Circuit  court  was 
that  there  was  no  error  in  the  judgment  of 
the  County  court,  and  that  the  same  should 
be  affirmed  with  costs;  and  whatever  may 
have  been  the  reasons  which  led  the  Cir- 
cuit court  to  pronounce  it,  I  am  at  a  loss  to 
perceive  how  they  can  either  enlarge,  or 
restrain,  or  in  any  way  modify  the  opera- 
tion and  effect  of  the  judgment  of  the 
County  court.  It  is  a  direct,  general  affirm- 
ance of  the  judgment  of  the  County  court 
because  there  was  no  error  in  the  same :  It 
left  that  judgment  just  as  it  was  when  it 
was  pronounced,  with  the  same  force  and 
effect  which  it  then  had.  L^et  the  reasoning 
of  the  court  be  what  it  might,  it  could 
stamp  no  new  character  nor  impress  any 
new  feature  upon  the  judgment  which  was 
thus  fully  and  formally  affirmed.  Nor  does 
this  judgment  of  the  Circuit  court  derive 
any  new  import  or  any  special  virtue  from 
the  fact  that  that  court  had  concurrent 
original  jurisdiction  with  the  County  court 
over  the  subject,  and  appellate  jurisdiction 
as  well  upon  the  facts  as  upon  the  law  of 
the  case.  When  it  pronounced  its  judgment 
it  was  not  exercising  its  original  jurisdic- 
tion ;  nor  had  its  appellate  supervision  over 
the  facts  of  the  case  been  in  any  wise  in- 
voked. It  was  called  on  to  review  the  case 
solely    upon    the  questions  of  law  arising 
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npon  the  record ;  and  it  was  in  the  perform- 
ance of  this  duty  that  this  its  judgment 
was  pronounced.  Undoubtedly  the  Circuit 
court  might  have  rendered  a  judgment 
which  would  have  changed  the  character  of 
the  judgment  of  the  County  court,  and 
taken  from  it  its  finality  and  conclusive- 
ness as  a  judgment  upon  the  merits.  To 
attain  this  object  it  should  have  reversed 
the  judgment  of  the  County  court,  and  in 
lieu  of  it,  rendered  judgment  overruling 
the  application  to  admit  the  will  of  18^ 
to   probat   for  want    of   jurisdiction 

384  *in  the  County  court   to  entertain  it. 
But  it  has  not  done  so;  it  has  affirmed 

the  judgment  of  the  County  court,  and  its 
original  operation  and  effect  must,  as  it 
seems  to  me,  remain  unchanged. 

That  the  reasons  of  the  Circuit  court  for 
its  judgment  cannot  affect  the  force  and 
operation  of  the  judgment  of  the  County 
court  seems  obvious  from  another  consider- 
ation. If  they  could  have  the  effect  of  so 
totally  changing  the  character  of  that  judg- 
ment as  to  convert  it  from  a  judgment  final 
and  conclusive  against  all  the  world  into 
one  that  was  conclusive  against  nobody  for 
want  of  jurisdiction  in  the  court  to  act 
upon  the  subject,  if  it  chanced  that  the 
Circuit  court  was  wrong,  how  is  the  error 
to  be  corrected?  Mrs.  Schultz,  the  party 
contesting,  would  be  seriously  aggrieved  if 
the  Circuit  court  had  improperly  deprived 
her  of  the  benefit  of  the  judgment  of  the 
County  court  as  conclusive  evidence  against 
the  will  of  1828;  yet  from  what  is  she  to 
appeal?  The  judgment  of  the  Circuit  court 
affirming  that  of  the  County  court  was 
right;  and  she  cannot  appeal  from  the  rea- 
sons of  the  court;  for  it  is  the  settled  rule 
that  how  erroneous  soever  may  be  the  rea- 
sons of  the  court  for  its  judgment  upon  the 
face  of  the  judgment  itself,  if  the  judgment 
be  right,  it  will  not  be  disturbed  on  account 
of  the  reasons. 

I  forbear  going  into  the  enquiry  whether 
there  are  not  certain  provisions  in  the  will 
of  1818  not  inconsistent  with  those  of  the 
will  of  1828,  and  whether  therefore  as  to 
them  the  two  wills  may  not  consist  and 
stand  together?  In  the  view  I  take  of  the 
case,  this  enquiry  is  unnecessary ;  but  con- 
sidering the  theory  of  the  will  of  1828  and 
its  general  frame  and  structure  as  connected 
with  the  circumstances  disclosed  by  the 
record,  much  might  be  said  to  show  that  it 
must  have  been  intended  as  a  perfect  and 
complete  testamentary  disposition  of  his 
estate  by  the  testator,    and   to  super- 

385  sede  *and  replace  any  former  will  or 
wills  that  he  might  have  made. 

I  am  of  opinion  to  reverse  the  decree  of 
the  Court  of  chancery  of  the  24th  of  March 
1848  setting  aside  the  will  of  1818;  to  set 
aside  the  verdict  of  the  jury  and  the  order 
directing  the  issue,  and  to  dismiss  the  bill : 
And  in  the  probat  case,  to  reverse  the  judg- 
ment of  the  Circuit  court  of  the  25th  of 
April  1849,  affirming  the  sentence  of  the 
County  court  of  the  17th  of  April  1848,  ad- 
mitting to  probat  the  will  of   1828;  and  to 


reverse  the  said  sentence  and  reject  the  said 
paper. 

DANIBL  and  SAMUBIyS,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 

ALLEN  and  MONCURE,  Js.,  dissented. 
Decree  and  judgment  reversed. 


386 


*Anderson  v.  Harvey's  Heirs. 
July  Term,  1868.  Lewlsburflr. 


Adversary  PosMCslon— Interlock— Case  at  Bar.— R  held 
a  patent  for  1200  acres  of  land,  and  H  held  a  Junior 
patent  for  8100  acres,  which  covered  a  part  of  the 
land  Included  in  B's  patenL  By  a  decree  made  In 
1807.  R  was  directed  to  convey  to  H  that  part  of 
the  land  covered  by  his  patent  which  was  included 
in  the  patent  of  H.  No  deed  was  executed,  but  in 
1806  H  entered  upon  this  tract  and  cultivated  and 
improved  a  part  of  it,  Lhouffh  not  the  part  in- 
cluded in  the  patent  of  R.  He  held  possession  of 
his  land  until  his  death  in  18S1  and  his  heirs 
continued  to  hold  possession.  There  was  no  ac- 
tual occupancy  of  the  interlock  until  1886  when  a 
purchaser  under  R  cut  the  timber  upon  it  and 
converted  it  into  coal.  R  died  in  1817  and  in  1884 
his  executor  and  devisees  conveyed  the  1800  acre 
tract  except  so  much  as  was  decreed  to  H  by  the 
decree  of  1807.  R  held  several  other  tracts 
adjoining  the  tract  of  1200  acres,  one  of  which  of 
junior  date  to  that  covered  the  same  interlock, 
and  his  executor  and  devisees  by  deed  of  the  same 
date  as  the  other,  conveyed  to  the  same  parties 
these  several  tracts  of  land  without  any  reference 
to  the  decree  of  1807.  The  subsequent  conveyances 
of  this  property  either  referred  to  these  deeds  or 
referred  to  subsequent  deeds  which  referred  to 
them.  Inl849  A  the  then  owner  of  the  land  under 
R  took  iron  ore  from  the  interlock  aforesaid,  and 
the  heirs  of  H  filed  a  bill  to  enjoin  him.    Hsld: 

I.  Same^  Same  ~  Actual  Possession  of  Patent  by 
Claimaat— Effect.— H  having  entered  upon  his 
land  and  improved  it  and  held  possession,  under 
his  patent  and  decree  of  1807,  his  possession  and 
that  of  his  heirs  rave  them  perfect  title  to  the 
extent  of  the  limits  of  his  patent. 

a.  Same— Temporary  Possession  of  Interlock— Effect, 
—The  temporary  occupancy  of  the  purchaser 
under  R  and  the  cuttinflr  and  taking  off  the  wood 
from  the  interlock  was  not  a  disseizin  of  the 
heirs  of  H. 

3.  Two  Deeds— Considered  •»  Part  of  5aaM  Transac- 
tion*—Case  at  Bar.— The  two  deeds  of  the  ex'or 
and  devisees  of  R  having  been  made  at  the  same 
time  and  to  the  same  parties,  must  be  consid- 
ered as  parts  of  one  transaction  and  as  consti- 
tuting in  law  one  entire  deed;  and  therefore 

*Two  Deeds— Constraed  as  Part  of  Same  Transaction. 

—In  Osborne  v.  Cabell,  77  Va.  466.  it  is  said:  "The 
circumstance  that  the  deed  to  the  lot  in  Richmond, 
the  deed  of  trust  on  the  Lancaster  plantation,  and 
the  agreement,  were  all  executed  in  the  same  city, 
on  the  same  day,  and  acknowledged  before  the  same 
magistrates,  when  taken  in  connection  with  the 
fact  that  the  agreement  contemplates  tbe  execution 
of  those  deeds,  to  fully  effectuate  its  objects,  clearly 
shows  that  these  writings  are  but  parts  of  one  trans- 
action,  and    should  be    construed  as    one  entire 
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thouffh  one  of  the  deeds  makes  no  exception  of 
the  part  of  the  land  embraced  within  the  bounds 
of  H's  tract  of  land,  yet  as  the  other  does,  the 
effect  of  the  two  deeds  taken  togrether  is  to 
except  oat  of  the  ffrant  in  each  the  land  in  the 
interlock  as  fully  as  if  the  exception  had  been 

in  both  deeds. 
387       *4.  Adversary  Possession  —  Interlock  —  Excla- 

slvs  Possession  by  Claimant— Effect. t— The 
purchasers  from  the  ex'or  and  devisees  of  R  had 
no  possession  either  actual  or  constructive  of  this 
interlock;  but  it  was  in  the  exclusive  adversary 
possession  of  the  heirs  of  H  claiming  and  hold- 
inff  by  a  perfect  title;  and  the  deed  of  these 
purchasers  could  convey  no  shadow  of  risrht  to 
the  interlock  as  acrainst  the  heirs  of  H. 
5.  Injunctions— Against  Trespass— Injury  to  Mines. ( 
— Thouffh  the  heirs  of  H  micrht  have  maintained 
trespass  against  A,  yet  equity  had  Jurisdiction  to 
enjoin  A  from  taking  ore  from  the  interlock. 

On  the  12th  of  December  1785,  a  patent 
was  issued  to  David  Ross  for  twelve  hun- 
dred acres  of  land  lying  on  Catawba  creek 
in  the  county  of  Botetourt ;  and  on  the  13th 
of  May  1786  another  patent  issued  to  Ross 
for  four  hundred  and  eighty  acres  of  land 
lying  on  the  same  creek.  The  boundaries 
of  these  two  tracts  interlocked,  and  both 
covered  the  piece  of  land  which  was  the 
subject  of  controversy  in  this  case. 

On  the  9th  of  June  1787  a  patent  issued  to 
Robert  Harvey  assignee  of  Jacob  L#ittle, 
for  three  hundred  and  eighty-four  acres  of 
land  on  Catawba  creek :  And  on  the  11th  of 
June  1787  another  patent  issued  to  Harvey 
for  twenty-one  hundred  acres  of  land  lying 
on  the  same  creek.     This  patent  was  founded 

Instrument  Anderson  v.  Harvev's  Heirs^  10  Oratt.  896; 
French  v.  Townes  et  alt.,  10  Qratt.  522.*' 

See  also,  principal  case  cited  in  foot-note  to  Wal- 
den  V.  Walden,  38  Qratt.  8& 

tAdversary  Possession— Statute  of  Limitations.— In 
Va.  Mining  &  I.  Co.  v.  Hoover,  82  Va.  454,  4  S.  £. 
Rep.  089.  it  is  said:  "The  statutes  of  limitation  are 
to  be  enforced  by  the  courts  like  any  other  statute. 
It  has  been  often  said  by  this  court  that  they  are 
statutes  of  repose,  and  are  dictated  by  a  wise  policy 
founded  upon  the  presumption  against  him  who  has 
unreasonably  delayed  the  assertion  of  his  demand, 
and  in  favor  of  him  who  has  Ion?  exercised  the 
dominion  of  owner.  Taylor  v.  Burnsldes,  1  Oratt. 
187;  Flanagan  v.  Qrimmet,  10  Qratt.  421:  Smith  v. 
Chapman,  Id.  446:  Anderson  v.  Harvey,  Id.  386." 

See  also,  on  the  subject  of  "Adversary  Possession," 
Taylor  v.  Philippi.  35  W.  Va.  660,  14  S.  E.  Rep.  132, 
citinsr  the  principal  case. 

^Equity  Practice —Injanctlons— Trespass— Waste.— In 
Betiman  v.  Harness,  42  W.  Va.  488.  28  S.  E.  Rep.  272, 
it  is  said:  "We  know  but  little  of  petroleum  oil  and 
ffas  hidden  far  in  the  bowels  of  the  earth,  but  from 
that  little  we  can  say  they  are  of  great  value,  and 
are  exhaustible,  and,  when  exhausted  in  a  locality, 
cannot  be  restored  by  the  art  of  man,  and  perhaps 
never  even  by  the  mysterious  alchemy  of  nature. 
Surely,  they  fall  under  the  rule  which  considers 
the  subtraction  of  precious  thiuffs  from  under  the 
soil  as  working  irreparable  injury,  as  much  as  iron 
ore  in  Anderson  v.  Harvey''s  Heirs,  lo  Gratt.  386,  to 
which  I  refer  as  decisive  and  binding  under  this 
branch  of  this  case.  We  know  that  these  substances 
are  the  sole  property  and  value  of  the  plaintiff's 


on  an  inclusive  survey  which  embraced 
two  tracts,  one  of  three  hundred  and  ninety 
acres  granted  to  Dennis  Getty  in  1772,  and 
the  other  of  three  hundred  acres  assigned 
to  Harvey  by  James  McGavock;  and  the 
residue  of  the  tract  was  never  before 
granted.  Harvey  seems  to  have  entered 
upon  this  land  prior  to  1807,  and  to  have 
cleared  a  part  of  it  and  built  a  furnace 
upon     it    for   making   iron. 

In  1803  Harvey  filed  his  bill  in  the  County 
court  of  ]Botetourt  against  Ross,  in  which 
he  charged  that  his  patents  were  founded 
on  older  entries  and  surveys  than  Ross'  pat- 
ent for  twelve  hundred  acres,  and  that  Ross 
with  full  knowledge  of  the  plaintlfiF's 
claims  had  fraudulently  procured  that  pat- 
ent, which  comprehended  a  large  portion 
of  the  tracts  of  three  hundred  and 
388  *eighty-four  acres,  embraced  in  his 
patent.  And  he  prayed  that  Ross 
might  be  compelled  to  convey  to  him  the 
land  included  in  his  patent  for  twelve  hun- 
dred acres,  which  was  covered  by  the 
plaintiff's  patents. 

Ross  answered  the  bill  stating  that  in 
making  his  entries  and  surveys  he  relied 
entirely  on  the  surveyor  of  the  county ;  that 
there  was  no  attempt  to  hurry  through  the 
proceeding;  and  that  he  knew  nothing  of 
the  claims  of  the  plaintiff  set  up  in  the 
bill.  The  cause  came  on  to  be  heard  on 
the  bill,  answer,  and  exhibits,  the  latter  of 
which  were  Harvey's  patents  and  copies  of 
entries ;  when  the  court  made  a  decree  that 
Ross  should  convey  to  the  plaintiff  with 
special  warranty  all  the  lands  comprehended 
within  the  bounds  of  the  plaintiff's  patents 
for  three  hundred  and  eighty-fonr  and 
twenty-one  hundred  acres,  that  were  com- 
prehended within  the  bounds  of  Ross'  pat- 
ent for  twelve  hundred  acres;  and  that  the 
plaintiff  be  quieted  in  the  possession  thereof. 
Nothing  seems  to  have  been  done  under  this 
decree.  Harvey  continued  in  possession 
of  his  tract  of  twenty-one  hundred  acres,  up 
to  the  time  of  his  death  in  1831,  and  there 
is  some  evidence,  though  it  is  rather  doubt- 
ful, that  he  at  one  time,  took  some  iron  ore 
from  the  land  in  controversy. 

Ross  acquired  several  other  tracts  of  land 
adjoining   the     tract    of    twelve    hundred 

estate  under  that  lease.— the  only  object  of  the 
lease.  In  Williamson  v.  Jones.  30  W.  Va.  2S1, 19  S.  E*. 
Rep.  486.  we  decided  that  petroleum  oil  in  place  is  a 
part  of  the  realty,  and  its  unlawful  removal  a  diii- 
herison  which  equity  will  enjoin.** 

See,  in  accord,  citing  the  principal  case.  Woods  r. 
Early,  96  Va.  814,  28  S.  E.  Rep.  874:  Miller  v.  Wills,  96 
Va.  840,  28  S.  E.  Rep.  887;  Rakes  v.  Rustin  Land.  etc.. 
Co.,  2  Va.  Dec.  100;  Wood  v.  Braxton,  54  Fed.  Kep. 
1006:  6  Va.  Law  Rear.  192:  Mason  City,  etc.  Co.  ▼. 
Town  of  Mason,  28  W.  Va.  28a 

In  Cresap  v.  Kemble,  26  W.  Va.  607,  the  principal 
case  is  distlnsruished,  the  court  holdlnflr  that  an 
injunction  would  not  lie  to  restrain  the  takinir  of 
coal  from  an  open  mine  when  the  proof  did  not 
show  that  the  coal  constituted  the  chief  value  of  the 
land. 

See  generally,  monographic  note  on  "Injunctions** 
appended  to  Claytor  v.  Anthony,  15  Gratt  618. 
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acres,  making  in  all  between  seven  and  ten 
thousand  acres ;  but  the  precise  boundaries 
or  location  of  these  several  tracts  do  not 
seem  to  have  been  known  with  any  cer- 
tainty.    He  died  in  1817. 

Previous  to  July  1834  William  Ross  seems 
to    have    acquired  a   right    to   the    tract  of 
twelve   hundred    acres    patented    as  before 
stated  to  David  Ross,  and  he  had  purchased 
of    McDonald   and  wife,  one  of  the  heirs  of 
Rot>ert  Harvey,    a   small  tract  of  one  hun- 
dred and  sixty- four  acres  adjoining  thereto; 
and   on   the   16th  of  July  1834  he  conveyed 
these    lands    to    the     Catawba     iron 
389      *  works  company.     In   this  deed    the 
twelve  hundred  acre  tract  is  conveyed 
as    follows:  '*So  much   of  a  tract  of  twelve 
hundred   acres   of  land,  originally  patented 
to    David   Ross  by  patent  bearing  date  the 
12th  day  of  December  1785,  as  is  now  owned 
by    the   said   William   Ross,  being  all  that 
part  of  the  said  tract  not  decreed  to   Robert 
Harvey  by  a  decree  rendered  by  the  County 
court    of  Botetourt   in   the  year  1807,  in  a 
cause   therein   depending  between  the  said 
Robert   Harvey  as   plaintiff  and    the   said 
I>avid     Ross    defendant:"  And   then     the 
boundaries   of   the   whole   tract  are  given. 
William  Ross  did  not  have  the  legal  title  to 
this  land :  And  by  deed  bearing  date  the  12th 
day  of  August   1834,  F^rederick  A.  Ross   as 
executor  and  devisee   of  David  Ross,  and 
the   other  devisees  of  David  Ross  conveyed 
this   tract    of    land    to    the    Catawba    iron 
"works  company,    by  the   same   description 
as  that  contained  in  the  deed  from  William 
Ross.     By  deed  of  the  same  date  the  execu- 
tor and  devisees  of  Ross  conveyed  to  the 
same   company   all  the   lands   on    Catawba 
creek  and   its  branches   which  they  derived 
from    David    Ross.     These   tracts  are  enu- 
merated in    the   deed  and  described  by   the 
quantity   and  date   of  the   survey,   with  a 
£peneral     reference    for  a   more   particular 
description  of  the  several  tracts  to  the  rec- 
ords in  the  surveyor's  office.     The  number 
of    tracts   was   twenty-two;  and  the   whole 
quantity  as  stated  in  the  deed,   eight  thou- 
sand five  hundred  and  twenty-nine  acres. 

The  Catawba  iron  works  company  having 
become  very  much  embarrassed,  by  deed 
bearing  date  the  14th  of  August  1840  con- 
veyed all  its  property  in  trust  for  its  cred- 
itors. This  deed  described  the  lands  of  the 
company  as  **one  tract  in  the  county  of 
Botetourt  on  the  waters  of  Catawba  creek 
containing  twelve  hundred  acres,  be  the 
same  more  or  less,  it  being  the  same  land 
purchased  in  part  by  William  Ross  from 
the  representatives  of  David  Ross, 
390  and  conveyed  by  *B*rederick  A.  Ross 
executor  of  David  Ross  to  the  com- 
pany, and  in  part  of  the  land  purchased 
by  William  Ross  of  McDonald  one  of  the 
devisees  of  Harvey.  Also  one  other  tract 
lying,  &c.,  made  up  of  several  smaller 
tracts  formerly  owned  by  David  Ross  and 
conveyed  by  Frederick  A.  Ross  executor, 
Ac,  to  the  company,  containing  between 
seven  and  ten  thousand  acres." 

A  suit  in  equity  having  arisen  out  of  the 
last   mentioned  deed,    in   the  Circuit  court 


of  Botetourt,  the  land  was  sold  under  a 
decree  of  that  court ;  and  the  commissioners 
by  their  deed  bearing  date  the  10th  of 
December  1847,  conveyed  the  land  to  the 
purchasers  William  S.  Triplett  executor  of 
John  R.  Triplett,  and  Peachy  R.  Grattan 
executor  of  D.  I.  Burr;  they  being  the 
creditors  entitled  to  the  proceeds  of  the  sale- 
This  deed  recites  the  decree  directing  the 
sale,  and  conveys  all  the  real  estate  which 
belonged  to  the  Catawba  iron  works  com- 
pany, ^  and  which  was  conveyed  by  that 
company  to  trustees  as  aforesaid:  and  the 
land  is  described  as  in  that  deed.  By 
another  deed  bearing  date  the  11th  day  of 
January  1848  these  executors  and  the  dev- 
isees of  David  I.  Burr  and  John  R.  Trip- 
lett conveyed  to  Joseph  R.  Anderson,  John 
T.  Anderson  and  William  N.  Anderson 
these  same  lands  as  embraced  in  the  deed 
from  the  Catawba  iron  works  company  to 
trustees  as  aforesaid,  and  which  were 
afterwards  sold  by  commissioners  under 
the  decree  of  the  Circuit  court  of  Botetourt, 
and  conveyed  by  them  to  the  said  execu- 
tors. And  John  T.  and  William  N.  Ander- 
son in  December  1848  conveyed  their 
interest  in  these  lands  to  Joseph  R.  Ander- 
son. 

In  1849  Joseph  R.  Anderson  being  en- 
gaged in  making  iron  at  the  furnace  on  the 
lands  aforesaid,  commenced  to  raise  ore 
from  a  mine  situated  on  a  part  of  the  land 
included  within  the  boundaries  of  the  pat- 
ents for  twelve  hundred  and  four 
391  hundred  and  *^eighty  acres  which  had 
been  issued  to  David  Ross  as  before 
stated,  and  which  was  also  included  within 
the  boundaries  of  the  patent  to  Harvey  for 
twenty-one  hundred  acres:  And  thereupon 
the  devisees  of  Harvey  applied  to  the  Cir- 
cuit court  of  Botetourt  county  for  an  injunc- 
tion to  restrain  him  from  raising  ore  within 
the  boundaries  of  their  said  tract  of  land. 
In  their  bill  they  set  out  their  original  title 
to  the  land  and  the  decree  of  the  County 
court  of  Botetourt  of  1807.  They  charge 
that  soon  after  said  decree  Harvey  took 
possession  of  the  land  covered  by  his  patent 
and  that  of  Ross  for  twelve  hundred  acres, 
and  took  ore  from  thence  for  the  supply  of 
his  furnace;  and  that  he  held  peaceable 
possession  of  it  until  his  death  in  the  year 
1831.  They  say  that  it  does  not  appear 
that  Ross  ever  executed  the  deed  directed 
by  the  decree  of  1807 ;  but  that  in  all  the 
conveyances  of  the  tract  of  twelve  hundred 
acres  by  the  hires  of  Ross  and  those  claim- 
ing* under  them,  the  rights  of  Harvey  under 
his  patent  and  the  decree  aforesaid  are  ex- 
pressly recognized  and  reserved.  They 
therefore  pray  for  an  injunction  to  re- 
strain Anderson  and  his  agents  from  rais- 
ing ore  on  said  land  until  the  rights  of  the 
parties  may  be  determined  by  proper  legal 
proceedings;  and  for  general  relief.  .The 
injunction  was  granted. 

Anderson  demurrer  to  the  bill;  and  also 
answered.  He  said  that  he  received  a  con- 
veyance for  the  land  with  general  warranty, 
and  deemed  it  unnecessary  therefore  to 
make  any   particular   examination     of   the 
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title.  That  by  the  conveyances  to  him,  he 
was  invested  with  the  legal  title  to  the 
lands,  and  ore  bank  claimed  by  the  plain- 
tiffs; and  that  in  these  deeds  there  was  no 
reference  to  the  decree  of  1807.  That  he  had 
never  heard  of  that  decree,  or  that  Harvey 
or  his  devisees  had  ever  set  up  a  claim  to 
any  portion  of  the  lands  which  he  had  pur- 
chased, and  which  had  been  conveyed  to 
him  as  hereinbefore  mentioned,  until 

392  *shortly  before  the  institution  of  this 
suit.     That    he    had    never   seen    the 

deeds  in  which  this  decree  is  referred  to  un- 
til this  suit  was  commenced ;  and  he  denies 
that  the  g^rantors  in  these  deeds  recognize 
any  right  in  Harvey  under  said  decree: 
They  only  recognize  the  existence  of  the 
decree.  That  he  holds  the  ore  bank  and 
lands  in  controversy  under  the  other  deed 
executed  by  the  executor  and  devisees  of 
David  Ross,  which  conveys  the  tract  of  four 
hundred  and  eighty  acres,  and  which 
includes  the  ore  bank.  He  denies  that  Har- 
vey took  possession  of  the  land  in  contro- 
versy, shortly  after  the  rendition  of  the 
decree;  and  he  believes  he  never  did  take 
possession  of  it,  or  that  he  took  any  ore 
from  the  mines  within  the  interlock  at  any 
time  previous  to  1829.  That  probably  after 
1828,  his  furnace  was  supplied  in  part  with 
ore  taken  from  thence  in  1829  and  1830, 
but  he  had  ceased  to  take  it  for  more  than 
a  year  before  his  death  in  1831.  That  this 
was  not  raised  by  Harvey  or  persons  un- 
der his  direction,  but  by  persons  from 
whom  he  bought  the  ore  by  the  load,  and 
who  raised  the  ore  wherever  they  chose  to 
get  it,  whether  on  Harvey's  or  the  adjoin- 
ing lands ;  and  that  in  fact  a  large  portion 
of  the  ore  used  by  Harvey  at  his  furnace 
was  taken  from  lands  of  Ross  to  which  Har- 
vey never  pretended  to  have  any  title. 
That  the  Catawba  iron  works  company  took 
possession  of  the  land  in  controversy  under 
the  patent  to  David  Ross  and  the  convey- 
ance to  them ;  that  they  cut  a  large  portion 
of  the  timber  off  the  land  and  coaled  it 
upon  the  land  within  the  bounds  of  the 
interlock  and  within  a  few  yards  of  the  ore 
bank  in  controversy. 

The  defendant  further  answering  in- 
sisted that  the  decree  of  1807  conferred  no 
title  on  the  plaintiffs  to  the  land  in  con- 
troversy: That  unless  it  could  be  carried 
into  execution  it  was  a  mere  nullity ;  and 
whether   it    could  be   executed   could 

393  only  be  ascertained  *by  the  plaintiffs 
filing  a  bill  against  the  representa- 
tives of  Ross  to  enforce  it.  That  the  decree 
was  illegal  and  erroneous  and  ought  never 
to  have  been  pronounced,  as  was  apparent 
from  the  record  of  the  cause ;  which  he  ex- 
hibited. That  he  was  a  bona  fide  purchaser 
without  notice  of  the  plaintiffs'  claim ;  and 
having  the  legal  title  and  at  least  equal 
equity,  his  was  the  better  right ;  and  ought 
not  now  to  be  disturbed  after  the  plaintiffs 
had  slept  upon  their  rights,  if  they  had 
any,  for  more  than  forty  years. 

By  a  survey  made  in  the  progress  of  the 
cause,  it  appeared  that  the  line  of  Harvey's 
tract  of  twenty -one  hundred  acres,  includes 


the  ore  bank  in  which  the  defendant  had 
raised  ore  by  a  few  feet.  And  it  appeared 
from  the  testimony,  which  was  volnmiooas, 
that  ore  had  been  raised  at  this  place  bj 
persons  who  sold  ore  to  Harvey,  and  prob- 
ably, though  this  is  somewhat  uncertain, 
that  at  one  time  persons  in  the  employment 
of  Harvey  raised  some  ore  at  the  same 
place.  It  was  proved  that  in  1836  or  1837 
the  Catawba  iron  works  company  cut  the 
wood  off  the  land  in  the  interlock  and  there 
converted  it  into  coal.  No  person  in  the 
neighborhood  seems  ever  to  have  heard  of 
the  decree  of  1^07. 

The  cause  came  on  to  be  heard  in  April 
1850,  when  the  court  held  that  the  rights 
of  Harvey  and  Ross  to  the  land  in  contro- 
versy were  settled  by  the  decree  of  1807. 
That  this  decree  equally  affected  any  rights 
to  this  land  which  Ross  may  have  had  on- 
der  his  patent  for  four  hundred  and  eightj 
acres.  That  as  Harvey  and  those  claim- 
ing under  him,  had  been  in  possession  of 
the  tract  of  twenty-one  hundred  acres  ever 
since  said  decree,  operating  a  furnace  sit- 
uated upon  it,  during  a  large  portion  of  the 
time,  they  must  be  regarded  as  in  posses- 
sion of  the  interlock  as  part  of  the  said 
tract,  even  if  it  was  not  proved  that  thej 
had   actual  possession   at   any  time,  of  the 

said  interlock,  until  an  adverse 
394      ^possession  of  Ross  or  those  claiming 

under  him  was  proved.  That  the  acts 
relied  on  by  the  defendant  to  prove  adverse 
possession,  did  not  amount  to  an  ouster  of 
the  heirs  of  Harvey ;  and  that  they  must  be 
considered  as  in  possession  when  the  defend- 
ant entered  upon  the  land ;  and  that  tbej 
were  entitled  to  the  protection  of  the  court 
to  avoid  the  injury  complained  of  in  the 
bill.  It  was  therefore  decreed  that  the  in- 
junction be  perpetuated  with  costs.  From 
this  decree  Anderson  applied  to  this  conrt 
for  an  appeal,  which  was  allowed. 

J.    T.    Anderson   and  Michie,  for  the  ap- 
pellant. 
Baxter,  for  the  appellees. 

DANlEI/f  J.  The  bank  or  mine  of  iron 
ore,  to  restrain  an  alleged  trespass  in 
which  the  injunction  in  this  case  was  al- 
lowed, is,  according  to  the  surveys  and 
other  testimony  in  the  cause,  situated  in 
the  interlock  caused  by  the  interference  of 
the  bounds  of  Harvey's  patent  for  twenty- 
one  hundred  acres,  granted  on  the  11th  day 
of  June  1787,  with  those  of  Ross'  patent  for 
twelve  hundred  acres,  granted  on  the  12tb 
day  of  December  1785;  and  is  therefore 
clearly  embraced  by  the  terms  of  the  decree 
pronounced  on  the  10th  of  February  18(ffi 
by  the  County  court  of  Botetourt  in  the  case 
of  Harvey  v.  Ross.  That  decree  has  never 
been  reversed,  and,  so  far  as  the  proofs 
in  the  cause  show,  its  force  and  validity 
were  never  denied  by  Ross  in  his  life  time. 
Indeed  no  question  as  to  the  correctness 
of  the  decree  or  as  to  the  right  of  the 
County  court  of  Botetourt  to  make  it,  ever 
seems  to  have  been  made  before  the  com- 
mencement of  this  suit.  On  the  contrary, 
in  the  deed  of  the  12th  August  1834,  made  by 
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F.  A.  Robs,  executor  and  devisee,  and 
Myers   and  others  also  devisees,    of   David 

Ross,  and  also  in  the  deed  of  William 
395       Ross  and  wife   of  the  16th  July  *1834, 

to  the  Catawba  iron  works  company, 
(under  whom  the  appellant  claims,)  convey- 
ing' the  several  interests  of  the  parties  in 
the  twelve  hundred  acre  tract,  express  ref- 
erence is  had  to  the  decree :  And  each  deed 
X»nrports  to  convey  only  so  much  of  the 
tract  as  was  not  decreed  to  Robert  Harvey 
by  said  decree. 

On  the  same  day  on  which  F.  A.  Ross, 
executor,  Ac,  and  others  executed  the  deed 
above  mentioned,  to  wit :  the  12th  August 
1834,  they  also  made  another  deed  to  the 
Catawba  iron  works  company,  conveying 
with  special  warranty,  **all  their  lands  on 
the  Catawba  creek,  &c.,  being  the  lands 
which  David  Ross  had  title  to  at  his  death, 
and  of  which  his  heirs  or  executors  were 
seized  at  his  death,"  &c.  In  the  descrip- 
tion of  the  lands  intended  to  be  conveyed 
is  embraced  *  *  four  hundred  and  eighty  acres 
surveyed  March  25th,  1785." 

A  patent  founded  on  this  survey,  was  is- 
sued to  Ross  on  the  13th  of  May  1786.  The 
interlock  before  mentioned,  as  appears  from 
the  survey  and  other  proofs  in  the  case,  is 
also  covered  by  this  patent.  No  mention, 
however,  of  this  patent  is  made  in  the  de- 
cree of  1807 ;  nor  in  any  of  the  proceedings 
in  the  suit  in  the  County  court  of  Bote- 
tourt. 

Still  as  the  decree  directed  Ross  to  convey 
to  Harvey  all  the  lands  comprehended 
within  the  twenty-one  hundred  acre  patent, 
that  were  also  comprehended  in  the  twelve 
hundred  acre  patent,  it  is  difficult  to  conceive 
how  he  could  ever  have  made  any  opposi- 
tion to  the  decree,  or  to  any  rights  claimed 
under  it,  by  showing  that  he  held  at  the 
time  the  decree  was  rendered,  another  patent 
covering  the  interlock,  subsequent  in  date 
and  consequently  necessarily  inferior  as  an 
evidence  of  title,  to  the  one  which  the 
court  had  declared  insufficient  to  protect 
him  against  Harvey's  superior  equity. 
The  decree,  directed  the  interlock  to  be  con- 
veyed and  whatever  effect  the  decree 
396  had  to  deprive  *Ross  of,  or  render 
inoperative,  the  title  he  had  disclosed 
and  relied  on,  a  fortiori,  it  had  in  respect 
to  a  younger  and  inferior  title  which  he 
had  not  thought  proper  to  disclose. 

The  two  deeds  of  the  12th  August  1834 
made  between  the  same  parties  and  co- 
temporaneous  in  date,  must  be  regarded 
as  parts  of  one  transaction,  and  as  consti- 
tuting in  law  one  entire  deed.  Though 
therefore  the  deed  in  which  the  four  hun- 
dred and  eighty  acre  survey  is  conveyed 
makes  no  exception  of  the  <part  thereof 
which  was  embraced  within  the  bounds  of 
the  twenty-one  hundred  acre  patent;  yet  as 
the  deed  conveying  the  twelve  hundred 
acre  tract  does  make  the  exception  of  it  in 
excepting  all  which  had  been  decreed  to  be 
conveyed  to  Harvey,  the  effect  of  the  two 
deeds  taken  together,  is  to  except  out  of  the 
grants,    in   each,    the   land  in  question,  as 


fully    as   if   the    exception    had    been   ex- 
pressed in  terms,  in  each  deed. 

It  is  in  proof  that  Harvey  took  possession 
of  a  portion  of  his  tract  of  twenty-one 
hundred  acres  as  early  as  in  the  year  1805, 
and  that  he  continued  to  occupy,  cultivate 
and  otherwise  enjoy  it  as  owner  till  his 
death  in  1831:  And  this  possession  has 
been  continued  by  his  representatives  ever 
since.  It  is  also  proved  that  in  the  years 
1828  and  1829  he  obtained  ore  from  the  land 
in  question  for  the  purpose  of  operating 
his  furnace.  Apart  from  this  latter  proof, 
the  occupation  of  a  portion  of  his  tract  by 
Harvey  and  those  claiming  under  him,  and 
the  continued  use  and  enjoyment  thereof, 
accompanied  by  the  notice  which  his  suit 
in  the  County  court  of  Botetourt  gave  of 
the  extent  of  his  claim,  constituted,  in  the 
absence  of  any  proof  of  an  adversary  pos- 
session by  Ross  and  those  claiming  under 
him,  of  the  portion  of  land  in  dispute,  an 
adversary  possession  of  all  the  land  within 
the  limits  of  his  patent.  And  this  posses- 
sion, without  calling  in  the  aid  of  any 
presumption  that  Ross  had  executed  a 
397  *deed  for  the  land  which  the  decree  had 
directed  him  to  convey,  had  ripened 
into  a  full  and  perfect  title  long  before  the 
year  1836,  when  the  Catawba  iron  works 
company  commenced  converting  into  coal, 
wood  upon  a  portion  of  the  interlock. 
Taylor  v.  Burnsides,  1  Gratt.  165;  Overton's 
heirs  v.  Davisson,  Ibid.  211. 

This  temporary  possession  by  the  com- 
pany for  the  purpose  above  mentioned,  com- 
menced in  1836  and  abandoned  in  1837  or 
1838,  could  not  operate  to  disseize  Harvey's 
representatives  of  the  land  in  question. 
Pasley  v.  English,  5  Gratt.  141.  When 
therefore  the  deed  of  trust  of  the  14th  Au- 
gust 1840  was  executed  by  the  company, 
they  had  no  possession  actual  or  construc- 
tive of  the  ore  bank  in  controversy.  But 
the  said  bank  was  in  the  exclusive  adver- 
sary possession  of  the  appellees  claiming 
and  holding  it  by  a  perfect  title.  The  deed 
of  the  company  therefore  could  convey  no 
shadow  of  right  to  the  ore  bank  in  a  dis- 
pute as  against  the  appellees.  The  only 
effect  it  can  have  on  their  rights  is,  on 
the  contrary,  one  of  a  beneficial  character ; 
in  as  much  as  it  served  to  notify  all  claim- 
ing under  it  that  the  right  to  the  land  in 
controversy  was  never  in  the  company,  but 
resided  with  the  Harveys :  The  description 
of  the  land  intended  to  be  conveyed,  ex- 
pressly referring  to  the  deed  of  the  Rosses, 
heretofore  mentioned,  in  which  the  excep- 
tion in  favor  of  Harvey  is  made.  The  deed 
from  F^rancis  T.  Anderson  and  A.  P.  Ksk- 
ridge,  commissioners,  &c.,  of  the  10th  De- 
cember 1847,  has  a  like  reference  to  the  deed 
executed  by  F*.  A.  Ross,  i&c. ,  for  the  twelve 
hundred  acres:  And  though  the  deed  from 
Grattan  and  Triplett,  &c. ,  the  purchasers  at 
the  commissioners'  sale,  to  the  appellant 
and  John  T.  and  William  N.  Anderson,  has 
no  such  reference;  yet  it  has  a  reference 
to  the  deed  executed  by  the  commissioners 
and  also  to  the  decree  under  which  they 
sold. 


607 


10  QRATT. 


ViRGiinA  Rbports»  Annotated. 


308,  300,  400, 401 


398  *I  think  it  is  clear  that,  at  the  time 
of     the   alleged   trespass   on    the   ore 

bank  by  the  appellant,  the  appellees  must 
be  regarded  as  in  possession  of  it  with  a 
clear  and  incontestible  title.  They  might 
have  instituted  their  action  of  trespass 
againitt  the  appellant ;  but  were  they  bound 
to  do  so  before,  or  instead  of  applying  to  a 
court  of  equity  to  restrain  the  appellant 
from  committing  further  trespasses  on  the 
property  in  dispute?  Were  they  bound  to 
litigate  and  discuss  in  a  court  of  law  rights 
which  had  not  only  been  adjudicated  as  far 
back  as  1807,  but  which  had  been  solemnly 
recognized  in  the  conveyances  to  which  the 
appellant  must  necessarily  refer  as  the 
sources  of  any  title  which  he  could  assert? 
I  think  not.  The  practice  of  courts  of 
equity  of  interfering  in  such  cases  by  way 
of  injunction,  is  one  comparatively  of  re- 
cent origin ;  but  the  jurisdiction  is  now 
fully  recognized  and  well  established  by 
cases  both  in  England  and  America.  Mitch- 
ell V.  Dors,  6  Ves.  R.  147;  Hanson  v. 
Gardner,  7  Ves.  R.  305 ;  Thomas  v.  Oakley, 
18  Ves.  R.  184;  3  Daniel's  Ch.  Pr.  1852-3; 
Stevens  v.  Beekman,  1  John.  Ch.  R.  318; 
Jerome  v.  Ross,  7  John.  Ch.  R.  315;  Smith 
v.  Pettingill,  15  Verm.  R.  84. 

The  land  upon  which  the  trespass  is  al- 
leged to  be  committed  is  proved  to  be  of 
little  or  no  value  except  for  the  iron  ore 
found  on  it,  which  is  proved  to  be  of  an  ex- 
cellent quality.  The  trespass  is  one  which 
goes  to  the  change  of  the  very  substance 
of  the  inheritance,  to  the  destruction  of  all 
that  gives  value  to  it.  The  fact  proved  by 
the  appellant  that  the  value  of  the  ore  per 
load  could  be  readily  estimated,  does  not 
deprive  a  court  of  equity  of  its  rights  to 
interfere  in  the  case  by  way  of  injunction. 
The  same  might  be  shown  in  most  cases  of 
the  kind.  The  products  of  most  mines 
have  a  value  already  fixed  or  easy  of  ascer- 
tainment by  proof;  yet  it  was  in  preven- 
tion of  like  trespasses  to  this  very  species  of 
property,  mines  of  ore,  coal,  &c. ,  that 

399  the  ^jurisdiction    in   question  had  its 
origin,   and  still  continues  to  be  most 

frequently  exercised. 

I  see  no  error  in  the  decree  of  the  Circuit 
court,  and  think  it  should  be  affirmed. 

ALLEN,  MONCURE  and  LEE,  Js.,  con- 
curred in  the  opinion  of  Daniel,  J. 

8A.MUELS,  J.,  dissented. 

Decree  affirmed. 


400  *Staatsv.  Board. 

July  Term,  1868,  Lewlsbur^. 

I.  Forfeited    Land— Statute— When    Forfeiture    Com- 
plete.*—Land  haviiifir  been  forfeited  under  the  act 

^Forfeiture  of  Lands— Statute— Effect— Wlien  For- 
feiture Complete.— Upon  this  subject,  see  foot-notes  to 
Lcvasser  v.  Washburn.  11  Gratt  572;  Ushers  t. 
Pride.  16  Gratt.  190;  Atkins  v.  Lewis,  14  GratL  80: 
Martin  t.  Snowden,  18  Gratt  100,  where  there  is  a 
collection  of  the  authorities  which  cite  the  prlnci- 


of  the  27th  of  February  1886.  Seas.  Acts,  p.  11.  for 
the  fallare  to  enter  them  on  the  commissioDera* 
books,  that  forfeiture  was  complete  on  the  1st  of 
November  1880,  the  period  limited  in  whldi  the 
forfeiture  mlcrht  be  saved  by  complyioff  with  the 
provisions  of  the  act  of  March  23d.  1838,  Sess.  Acu 
1836-6,  p.  7. 
a.  5ame— Same— Redemption— Effect  on   PorfeitBre.- 
The  act  of  March  80th.  1887,  Sess.  Acts.  p.  9.  glrinr 
time  for  redemption  until  the  16th  of  January  18R 
did  not  release  the  forfeiture  which  had  accroed. 
except  in  cases  where   the  owner  or  proprietor 
availed  himself  of  the  privllefire  of  redemption. 

3.  Same— Completion  of  Forfei tare— Judicial  PrMaad* 
lags  Unnecessary.— The  forfeiture  in  snch  case 
became  absolute  and  complete  by  the  fallare  to 
enter  and  pay  the  taxes  due  on  the  land  and  the 
damag-es.  in  the  manner  prescribed  by  the  act  of 
the  27th  of  February  1886:  And  no  Inquisiaon.  or 
Judicial  proceeding,  or  inquest  or  flndin?  of  any 
kind  was  required  to  consummate  such  forfeitore. 

4.  5ame— Tempus  Reyl  Non  Occarrit.t— After  the  for- 
feiture of  the  land  to  the  commonwealth  no  pos- 
session thereof  adverse  to  the  proprietor  in  whose 
name  it  was  forfeited,  can  run  asainst  the  com- 
monwealth. 

5.  Same.— Qu^aAe:  Whether  after  the  lien  of  the 
commonwealth  for  taxes  attaches  to  lands,  any 
possession  adverse  to  the  proprietor  can  operate 
so  as  to  Impede  the  riffht  of  the  commonwealth  to 
subject  said  lands  to  sale  or  forfeiture  for  snch 
taxes:  and  as  a  consequence  to  transfer  to  a  par- 
chaser,  or  vest  in  an  actual  occupant,  or  sahiea 
to  re-entry  and  srant,  such  forfeited  lands. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Jackson,  brought  in  April 
1844,  by  Jacob  Staats'  lessee  against  John 
Board  and  Charles  Board,  to  recover  a  tract 
of  fifteen  hundred  acres  of  land.  On  the 
trial  the  plaintiff  introduced  in  evidence  a 
patent  from  the  common vrealth  bearing 
date  the  10th  day  of  February  1786  to  Sav- 
ary  De  Valcoulon  for  fifteen  hundred  acres 
of  land,  being  the  land  sued  for ;  and  also 
the  will  of  said  Savary  duly  admitted  to 
probat,  by  which  he  devised  all  his 
401  real  estate  to  Robert  Alexander  •of 
Kentucky.  The  plaintiff  also  intro- 
duced the  report  of  the  commissioner  of 
delinquent  lands  for  the  county  of  Jackson, 
and  the  proceedings  thereupon ;  by  which 
it  appeared  that  this  land  had  been  for- 
feited for  the  failure  to  enter  it  upon  the 
commissioners'  books ;  and  that  in  1841  the 
same  had  been  decreed  to  be  sold  and  was 
sold  as  forfeited  land,  and  was  purchased 
by  Daniel  G.  Morrill,  who  afterwards  con- 
veyed it  to  the  plaintiff. 

The  defendants  on  their  part  introduced 
a  title  bond  bearing  date  the  Ist  of  October 
1833,  by  which  James  T.  Watson,  reciting 
that  he  had  sold  to  John  Board  a  tract  of 
one  hundred  and  twenty  acres  of  land  in  the 
county  of  Jackson,  lying  as  therein  de- 
scribed,   bound  himself  to  make  to  Board  i 

pal  case.  In  addition  to  those  there  collected,  see, 
citinff  the  principal  case.  Van  Grlnden  v.  Va.  Cbal  k 
Iron  Co..  52  Fed.  Rep.  861:  Sllliman  ▼.  Frederlcks- 
burfir,  Oranffe.  etc.,  R.  R.  Co.,  27  Gratt.  1S2. 

tSame— Tempus  Regf  Non  Oeeunit.—See/ifot-meUtfi 
Levasser  v.  Washburn.  11  Gratt  572. 
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valid  conveyance  for  the  same  when  the 
purchase  money  was  paid.  And  they 
proved  that  in  1833  John  Board  took  pos- 
session of  the  land  described  in  the  bond, 
erected  houses  and  cleared  portions  of  the 
land,  and  had  resided  thereon  continually 
with  his  son,  the  other  defendant  Charles 
Board,  claiming  and  usingf  said  land  as  his 
own  under  and  in  pursuance  of  said  bond. 
And  it  was  proved  that  the  land  so 
claimed  and  occupied  by  the  defendants,  is 
embraced  within  the  boundaries  of  the 
g^ant  aforesaid  to  Savary.  And  this  being 
all  the  evidence  introduced  by  the  defend- 
ants, the  court  upon  their  motion,  in- 
structed the  jury,  **That  if  they  believed 
from  the  evidence  that  the  defendants  en- 
tered upon  said  land  and  took  possession 
thereof  under  said  title  bond,  claiming  and 
using  it  as  their  own,  and  have  continually 
held  such  possession  for  more  than  seven 
years  prior  to  the  institution  of  this  suit, 
that  they  are  entitled  to  the  benefit  of  the 
protection  of  the  statute  of  limitations,  not- 
withstanding the  grant  to  the  said  Savary 
and  the  forfeiture,  sale  and  purchase 
thereof,  as  disclosed  by  the  evidence  ad- 
duced  by   the   plaintiffs."    To   the  giving 

of  this  instruction  the  plaintiff  ex- 
402      cepted;   *and   there  being    a    verdict 

and  judgment  for  the  defendants,  he 
applied  to  this  court  for  a  supersedeas, 
-which  was  awarded. 

Fisher,  for  the  appellant. 

B.  H.  Smith,  for  the  appellees. 

AL/LKN,  J.,  delivered  the  opinion  of  the 
court: 

It  seems  to  the  court  here  that  as  by  the 
52d  section  of  the  act  of  February  9th,  1814, 
2  Rev.  Code,  p.  546,  all  previous  laws  for- 
feiting lands  for  the  failure  to  enter  them 
on  the  books  of  the  commissioners  of  the 
revenue,  were  repealed,  and  no  provision 
was  made  by  subsequent  laws  forfeiting 
lands  for  such  failure  prior  to  the  act  of  the 
27th  February  1835,  Sess.  Acts,  p.  11,  no 
such   forfeiture  occurred  prior  to  that  time. 

It  further  seems  to  the  court,  that  as  by 
the  act  of  March  23,  1836,  Sess.  Acts,  p.  7, 
time  was  allowed  until  the  Ist  day  of  No- 
vember 1836,  for  all  persons  to  cause  their 
omitted  lands  to  be  entered  with  the  com- 
missioner of  the  revenue,  and  to  pay  the 
taxes  thereon  in  the  manner  prescribed  in 
the  2d  section  of  the  act  of  February  27th, 
1835,  the  forfeiture  became  absolute  from 
and  after  the  1st  of  November  1836.  That 
the  provision  of  the  act  of  March  30th,  1837, 
giving  time  for  redemption  until  the  15th 
of  January  1838,  did  not  release  the  forfei- 
tures which  had  accrued,  except  in  such 
cases  where  the  owner  or  proprietor  availed 
himself  of  the  privilege  ot  redeeming. 

And  it  further  seems  to  the  court,  that 
such  forfeiture  became  absolute  and  com 
plete  by  the  failure  to  enter  and  pay  the 
taxes  thereon  in  the  manner  prescribed  by 
the  act  of  27th  of  February  1835 :  And  no 
inquisition,  or  judicial  proceedings,  or  in- 
•quest,  or  finding  of  any  kind  was  required 
to  consummate  such  forfeiture.     And  with- 


out deciding   in  this  cause,    whether,  after 
the  lien  of  the  commonwealth  attaches 

403  to  *lands,  any    possession   adverse  to 
the  proprietor  could  operate  so  as  to 

impede  the  right  of  the  commonwealth 
to  subject  said  lands  to  sale  or  forfeiture 
for  such  taxes,  and  as  a  consequence  to 
transfer  to  a  purchaser,  or  vest  in  an  actual 
occupant,  or  subject  to  re-entry  and  grant, 
such  forfeited  lands,  it  seems  to  the  court 
that  from  and  after  such  forfeiture  no  such 
adverse  possession  can  run  against  the 
commonwealth. 

And  it  appearing  from  the  facts  set  forth 
in  the  bill  of  exceptions,  that  the  grant  to 
Savary  Be  Valcoulon  issued  on  the  10th 
of  February  1786 ;  that  the  same  had  never 
been  entered  on  the  commissioners'  books 
for  taxation,  and  had  therefore  been 
omitted  prior  to  1831,  the  forfeiture  thereof 
was  complete  from  and  after  the  1st  of  No- 
vember 1836;  and  the  adverse  possession 
relied  on  by  the  defendant,  if  it  could  have 
availed  for  any  purpose  as  against  the 
commonwealth,  ceased  to  run  from  that  day. 

And  it  further  appearing  that  the  title 
bond  under  which  the  defendants  entered 
and  took  and  thereafter  held  possession  of 
the  land  described  in  said  title  bond,  was 
dated  the  1st  of  October  1833;  that  said 
land  so  claimed  and  occupied  by  the  defend- 
ants was  embraced  within  the  boundaries 
of  the  grant  to  Savary  De  Valcoulon,  it 
seems  to  the  court  here  that  such  posses- 
sion so  held,  did  not  entitle  the  defendants 
to  the  protection  of  the  bar  of  the  statute 
of  limitations,  as  the  time  which  inter- 
vened between  the  date  of  said  title  bond 
and  the  forfeiture  was  but  three  years  and 
one  month ;  and  even  if  it  were  proper  to 
add  thereto  the  time  which  intervened  be- 
tween the  decree  confirming  the  sale  made 
by  the  commissioner  of  delinquent  and 
forfeited  lands,  which  was  entered  on  the 
14th  of  April  1842,  or  the  time  from  the 
date  of  the  deed  from  the  commissioner 
the  19th  of  April  1843,  and  the  1st  of  April 
1844,  the  time  of  instituting  this  suit,  there 
would  not   have  been,  in  any  view  of 

404  the  facts  set  *forth,  an  adverse  posses- 
sion for  a  sufficient  length  of  time  to 

entitle  the  defendants  to  the  protection  of 
the  bar  of  the  statute  of  limitations. 

It  seems  therefore  to  the  court  here,  that 
the  said  Circuit  superior  court  erred  in 
giving  tlie  instruction  in  the  said  bill  of 
exceptions  contained.  It  is  therefore  con- 
sidered that  the  said  judgment  be  reversed 
and  annulled,  and  the  verdict  be  set  aside ; 
and  the  cause  be  remanded  for  a  new  trial 
to  be  had ;  upon  which  said  instruction  is 
not  to  be  given :  And  that  the  plaintiff  in 
error  recover  of  the  defendants  in  error 
his  costs. 

Judgment  reversed. 


405  ^Wild's  Lessee  v.  Serpell. 

July  Term,  1863.  Lewisbursr. 

I.  Forfeiture   of    Uuid— Statute— Constitutlooallty.*— 

Tbe  statutes  of  Virffinla  forfeitincr  lands  to  the 

^Forfeiture  of  Land —Statute  —  Constitutionality  ~ 
When  Forfeiture  Complete.— See  foot-note  to  Staats  y. 
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commonwealtli  for  the  failure  of  tlie  owners  to 
enter  them  upon  the  commissioners'  books  and 
pay  the  taxes  due  thereon,  are  constitutional. 
a.  Same— Title  Divested  by  Operation  of  5tatate.— The 
forfeiture  under  these  statutes  Is  perfected  with- 
out a  Judsrment,  decree  or  other  matter  of  record, 
or  an  inquest  of  office;  but  by  the  operation  of  the 
statutes  the  title  is  divested  out  of  the  owner  and 
is  vested  in  the  commonwealth. 

3.  Same— To  Benefit  of  Third  Person  Claiming:  under 
Commonwealth— Effect.— In  such  cases  where  the 
title  is  vested  in  the  commonwealth,  and  the  for- 
feiture enures  to  the  benefit  of  a  third  person 
claiming  under  the  commonwealth  by  virtue  of 
another  and  distinct  risrht,  the  transfer  of  the 
title  to  such  person  is,  in  like  manner,  perfect  and 
complete  without  any  new  srant  from  the  com- 
monwealth, or  any  proceedinsr  to  manifest  the 
transfer,  by  matter  of  record  or  otherwise. 

4.  Same— Statute— When  Forfeiture  Complete.— Land 
omitted  to  be  entered  by  the  owner  on  the  com- 
missioners* books,  were  forfeited  under  S  2  of 
the  act  of  February  27th,  1835,  Sessions  Acts  1834-&, 
p.  12:  and  the  forfeiture  became  perfect  and 
consummate  on  the  1st  of  November  1886,  the 
period  limited  in  which  the  forfeiture  miffht  be 
saved  by  complyincr  with  the  provisions  of  the  act 
of  March  23, 1886.    Sessions  Acts  1886-6,  p.  7. 

5.  Orant  by  Commonwealth— Party  Claiming:  onder- 
Case  at  Bar.— A  party  claiming  under  a  errant  from 
the  commonwealth  issued  in  August  1886,  cannot 
claim  the  benefit  of  an  older  title  forfeited  to  the 
commonwealth,  under  the  act  of  the  27th  of  Feb- 
ruary 1885,  because  by  that  act  a  forfeiture  only 
enured  to  the  benefit  of  those  who  claimed  title 
under  a  grant  from  the  commonwealth  bearing 
date  before  April  1st,  1881. 

6.  Same— Same— Same.— Nor  can  such  a  party  sustain 
such  a  claim  under  the  provisions  of  the  act  of 
March  80th,  1887,  unless  he  is  a  bona  fide  occupant 
of  the  land. 

7.  Same— Statute— Possession— Case  at  Bar.— To  sus- 
tain such  a  claim  under  S'l6  of  the  act  of  March  16, 
1838,  Sessions  Acts  1887-8,  p.  21,  the  party  must  have 
been  at  the  date  of  the  act  in  the  actual  possession 
and  occupancy  of  the  land  forfeited  or  parcel- 
thereof,  with  title  bona  Jlde  claimed  or  derived 
under  grants  from  the  commonwealth  which 
issued  subsequent  to  the  81st  of  March  1881  and 
prior  to  the  16th  of  January  1888. 

8.  Forfeiture  of  Land— Statute— To  Whom  Title  Enures. 
—By  the  act  of  March  18th,  1841,  Sessions  Acts 
184(Hll,  p.  81,  the  forfeiture  of  title  to  the  common- 
wealth only  enures  to  the  benefit  of  those  then  in 

actual  possession  of  the  forfeited  land  under 
406  claim  *of  title  through  a  grant  from  the  com- 
mon wealth.  Though  at  that  time  a  party 
held  a  patent  for  the  land,  yet  if  he  was  in  actual 
possession  under  a  lease  from  another  person 
claiming  the  elder  title,  that  is  not  the  actual  pos- 
session contemplated  by  the  statute. 

9.  Same— Same— Possession  Case  at  Bar— By  the 
act  of  March  22d,  1842,  Sessions  Acts  1841-2,  p.  18,  S  8, 
the  title  to  forfeited  lands  is  transferred  to  and 
vested  in  such  persons,  other  than  those  for  whose 
default  the  same  may  have  been  forfeited,  as  had 
title  or  claim  legal  or  equitable,  derived  under  a 
grant  from  the  commonwealth  bearing  date  prior 
to  the  Ist  of  January  1848:  without  making  either 

Board,  10  Gratt.  400;  Lennig  v.  White,  1  Va.  Dec. 
897. 


actual  occupancy  or  possession  of  the  land,  or  a 
bona  Jtde  claim  of  title,  any  part  of  the  condition  on 
which  the  transfer  of  the  title  takes  effect 

10.  Same— Same— Effect— Case  at  Bar.— Though  Qie 
land  had  been  reported  to  the  court  as  forfeited 
land,  and  an  order  had  been  made  for  the  sale 
thereof,  yet  if  not  actually  sold  before  the  passage 
of  the  act,  the  title  is  transferred  under  the  sut- 
ute. 

11.  Statute— Retrospectlve.-The  act  of  March  SSd. 
1842.  is  retrospective  in  its  operation. 

la.  Landlord  and  Tenant— Surrender  off  Poesessloa  by 
Tenant— Not  Estopped  to  Deny  Title  of  Owner.^-A 
tenant  who  surrenders  possession  at  the  end  of  bis 
term,  or  from  whom  possession  is  recovered,  is  not 
concluded  by  the  existence  of  such  tenancy  at  one 
time,  or  by  the  deed  of  lease  which  he  executed, 
from  contesting  the  title  of  his  former  landlord. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Preston  county  by  Heniy 
Wild's  lessee  against  Richard  Serpell. 

The  case  is  stated  by  Judge  Lee  in  his 
opinion. 

Price,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

L#£E/,  J.  This  is  an  action  of  ejectment 
by  the  plaintiff  in  error  against  the  defend- 
ant, brought  in  the  Circuit  court  of  Preston 
county. 

The  plaintiff  claimed  under  a  grant  from 
the  commonwealth  to  his  lessor  Henry  Wild, 
for  seventy-nine  acres  of  land  in  Preston 
county,  bearing  date  the  31st  of  August 
1836.  The  defendant  claimed  under  a  grant 
to  Francis  and  William  Deakins  for  three 
hundred  acres  of  land,  bearing  date  on  the 
2d  day  of  December  1785.  This  grant  em- 
braced within  its  boundary  sixty-nine  and 
a  half  acres  of  the  land  covered 
407  *by  the  g^nt  subsequently  issued  to 
the  lessor  of  the  plaintiff. 

The  defendant  deduced  title  to  the  three 
hundred  acre  tract  by  a  regular  succession 
of  conveyances  from  the  patentees  down  to 
himself.  He  also  proved  that  on  the  23d  of 
June  1840  the  lessor  of  the  plaintiff  executed 
a  written  instrument,  under  seal,  by  which 
he  acknowledged  that  he  had  on  that  day 
rented  of  John  Hoye  and  William  Deakins 
(who  then  claimed  the  land  under  the 
Deakins  grant),  the  said  tract  of  three 
hundred  acres,  for  one  year  ending  on  the 
1st  of  April  184;i,  at  which  time  he  therebj 
bound  himself  to  surrender  possession,  or 
rent  or  purchase  the  land. 

It  was  also  shown  that  in  1841  the  lessor 
of  the  plaintiff  having  failed  to  surrender 
possession  of  the  land,  a  writ  of  unlawful 
detainer  was  sued  out  against  him,  and 
possession  recovered  by  the  defendant;  and 
that  the  defendant  held  the  possession  at 
the  institution  of  this  suit. 

The  plaintiff  claimed,  however,  that  all 
title  under  the  grant  of  the  three  hundred 
acre  tract  to  the  Deakinses  had  been  for- 
feited to  the  commonwealth  by  the  failure 
of  the  owners  to  comply  with  the  provisions 
of  the  statutes   concerning  delinquent  and 

tLandlord  and  Tenant— See  foot-note  to  Miller  r. 
Williams,  15  Gratt  21S. 
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omitted  lands ;  and  that  by  virtue  of  the 
same  statutes  this  forfeiture  enured  to  his 
benefit,  and  the  title  had  become  transferred 
to  and  vested  in  him,  for  so  much  of  the 
land  forfeited  as  was  embraced  within  the 
boundary  of  his  patent  for  seventy-nine 
acres. 

He  accordingly  shewed  that  he  had  had 
his  land  regularly  entered  on  the  books  of 
the  commissioners  of  the  revenue  and 
charged  with  taxes,  and  that  he  had  paid 
all  taxes  properly  chargeable  upon  it;  but 
that  the  tract  of  three  hundred  acres  granted 
to  the  Deakinses  had  never  been  entered  on 
the  books  nor  charged  with  taxes,  till  the 
year  1839,  when  the  same  was  entered  upon 
said  books,  but  was  not  charged 
408  *either  with  any  arrears  of  taxes  or 
with  any  damages ;  and  that  the  same 
had  been  subsequently  by  a  decree  of  the 
Circuit  court  of  Preston  county,  pronounced 
on  the  7th  day  of  September  1841,  directed 
to  be  sold  as  land  forfeited  to  the  common- 
wealth under  the  provisions  of  the  laws  then 
in  force.  A  sale  took  place  •  under  this  de- 
cree in  June  1842,  and  John  Hoye  became 
the  purchaser;  and  this  sale  was  subse- 
quently confirmed  by  the  court. 

The  facts  having  been  submitted  to  the 
court  for  its  judgment  in  the  form  of  a  case 
agreed,  the  court  was  of  opinion  that  the 
law  was  for  the  defendant,  and  judgment 
was  rendered  accordingly.  And  to  this 
judgment  a  supersedeas  from  this  court  has 
been  allowed. 

That  the  provisions  of  our  statutes  passed 
from    time    to   time,  making  it  the  duty  of 
the  owners  of  lands  to  pay   all   taxes  prop- 
erly  chargeable   thereon,   and   where  they 
have  been  omitted  from   the   books  of   the 
commissioners  of  the  revenue,  to  cause  them 
to  be  entered  thereon  in  the  proper  counties, 
and  to  be  charged   with    all   arrearages  of 
taxes   and    damages,    and    to   pay  all  such 
arrearages  as  shall  be   found   not  to  be  re- 
leased by  law ;  and  in   case  of  failure  so  to 
do,  forfeiting  to  the  commonwealth  all  right 
and  title  whatever  of  the  parties  in  default, 
(under  the  modifications   and   restrictions 
provided  by  the  acts),  are   within   the  con- 
stitutional competency   of  the    legislature, 
has   been   sufficiently  affirmed  in  decisions 
which  have  been   made   during  the  present 
term  of  this  court   in    cases   arising    under 
these    several   statutes.     Staats'    lessee    v. 
Board,  supra  400;  Smith's   lessee  v.  Chap- 
nian,  infrii ;  Hale  v.  Branscum,  infra.     The 
same  cases  also  sufficiently   establish   that 
in  order  to  consummate  and  perfect  a  for- 
feiture   in    such    a    case,    no    judgment  ur 
decree  or  other  matter  of  record,  nor   any 
inquest  of  office,  is  necessary ;  but  that  the 
statutes  themselves,  of  their  own  force 
409      and   by   their  *own  energy,  work  out 
their  own  purpose,  and  operate  effec- 
tually to  divest  the  title  out  of  the  default- 
ing owner,  and  perfectly   to  vest   it  in  the 
commonwealth    without   the  machinery  of 
any  proceeding  of  record,   or   anything  in 
the  nature  of  an  inquest  of  office.     And  as 
the    title    is  thus  in  a  proper  case  divested 
out  of  the  owner  and  vested  in  the  common- 


wealth by  the  operation  of  the  statutes,  so 
where  the  forfeiture  enures  to  the  benefit 
of  a  third  person  claiming  under  the  com- 
monwealth by  virtue  of  another  and  dis- 
tinct right,  the  transfer  of  the  title  to  such 
person  is  in  like  manner  perfect  and  com- 
plete without  any  new  grant  from  the  com- 
monwealth, or  any  proceeding  to  manifest 
the  transfer  by  matter  of  record  or  other- 
wise. Upon  these  subjects  I  have  nothing 
therefore  to  say  upon  this  occasion,  except 
that  considering  the  peculiar  condition  of 
things  in  that  part  of  the  state  lying  west 
of  the  Alleghany  mountains,  and  the  serious 
check  to  population  and  the  improvement 
of  the  country  and  the  development  of  its 
resources  growing  out  of  it,  a  resort  to  the 
stringent  measures  of  legislation  that  were 
adopted  was,  in  my  opinion,  as  wise  and 
expedient  as  the  constitutional  power  of 
the  legislature  to  enact  them  was  clear  and 
unquestionable. 

In  this  case,  the  tract  of  three  hundred 
acres  granted  to  Francis  and  William  Dea- 
kins  in  December  1785,  having  never  been 
entered  upon  the  books  of  the  commissioners 
of  the  revenue  in  any  county,  nor  charged 
with  taxes  according  to  law  prior  to  the 
year  1839,  was  therefore  clearly  forfeited  to 
the  commonwealth  under  the  second  section 
of  the  act  of  February  27th,  1835.  Sess. 
Acts  1834-5,  p.  12.  And  this  forfeiture  be- 
came perfect  and  consummate  on  the  lat  of 
November  1836,  at  which  period  the  further 
time  given  by  the  act  of  March  23d,  1836, 
Sess.  Acts  1835-6,  p.  7,  within  which  the 
owners  of  delinquent  and  omitted  lands 
might  save  a  forfeiture  by  complying 
410  with  the  *provisions  of  the  act,  ex- 
pired by  express  limitation.  For 
although  by  subsequent  acts,  the  owner 
might  have  redeemed  any  forfeited  land  by 
complying  with  the  provisions  of  the  act  at 
any  time  prior  to  the  1st  of  July  1838,  (at 
which  the  ultimate  period  of  redemption 
provided  by  law  expired, )  yet  that  day  was 
suffered  to  pass  by  without  any  effort  to 
redeem  this  land  on  the  part  of  those  claim- 
ing title  to  it.  The  only  questions  then  to 
be  considered  are,  1st,  whether  the  plain tiif 
was  at  any  time  before  the  institution  of 
his  suit,  in  a  condition  to  claim  the  benefit 
of  the  forfeiture  of  the  Deakins  title,  and 
so  to  weld  the  same  to  the  junior  and  de- 
fective title  conferred  by  the  common- 
wealth's grant  to  him  in  1836,  as  to  enable 
him  to  recover  against  the  purchaser  (or 
those  claiming  under  him),  at  the  sale  of 
the  land,  as  forfeited,  by  the  commissioner 
under  the  decree  of  the  Circuit  court  of 
Preston;  and  2dly,  whether  if  under  the 
provisions  of  the  several  acts  concerning 
delinquent  and  forfeited  lands,  or  of  any  of 
them,  he  could  show  himself  entitled  to 
claim  the  benefit  of  the  forfeiture  of  the 
Deakins  title,  there  is  anything  in  the  cir- 
cumstances of  this  case,  especially  the  fact 
of  the  decree  for  the  sale  of  the  land  as 
forfeited  by  the  Circuit  court  of  Preston  in 
September  1841,  or  that  of  his  renting  the 
land  of  Hoye  who  claimed  under  the  Dea- 
I  kins  title,  for  the  year  ending  in  April  1841, 
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that  can  deprive  him  of  the  right  to  set  up 
such  claim  and  to  recover  against  the  de- 
fendant in  this  action. 

It  is  clear  that  under  the  provisions  of 
the  act  of  February  27th,  1835,  the  plaintiff 
can  claim  no  benefit  of  the  forfeiture  of  the 
Deakins  title;  because  by  the  express  terms 
of  that  act  a  forfeiture  only  enured  to  the 
beneAt  of  those  who  claimed  title  under  a 
grant  from  the  commonwealth  bearing  date 
previous  to  the  1st  of  April  1831.  Neither 
can  he  sustain  such  a  claim  under  the  pro- 
visions of  the  act  of  March  30th,  1837 ; 

411  ^because  the  saving  clause  in  the  first 
section  of  that  act  only   provides  for 

bona  fide  occupants  claiming  under  prior 
grants,  whose  rights  were  protected  and 
secured  under  the  provisions  of  the  several 
acts  theretofore  passed  on  the  same  subject 
and  then  still  in  force.  Nor  could  the 
plaintiff  make  good  his  claim  under  the 
sixteenth  section  of  the  act  of  March  16th, 
1838,  Sess.  Acts  1837-8,  p.  21 ;  because  the 
transfers  of  title  vested  in  the  common- 
wealth by  forfeiture,  declared  and  provided 
by  that  act,  are  confined  to  the  cases  of 
persons  at  the  date  of  the  act  in  the  actual 
possession  and  occupancy  of  the  lands  for- 
feited or  parcel  thereof,  with  title  bona  fide 
claimed  or  derived  under  grants  from  the 
commonwealth  which  issued  subsequent  to 
the  31st  day  of  March  1831  and  prior  to  the 
15th  of  January  1833;  and  the  case  agreed 
here  is  silent  as  to  the  bona  fides  of  the 
plaintiff's  claim.  It  may  be  doubted  too, 
perhaps,  whether  under  the  particular  terms 
of  that  section  the  right  to  set  up  such  a 
transfer  of  title  is  not  restricted  to  the  pur- 
pose of  defence  by  the  occupant  against 
whom  an  action  might  be  brought  for  the 
recovery  of  the  land  then  in  his  possession. 
And  I  think  the  plain  tiff  cannot  bring  him- 
self within  the  provisions  of  the  act  of 
March  18th,  1841,  Sess.  Acts  1840-41,  p.  31, 
because  under  them  the  forfeiture  is  made 
to  enure  to  the  benefit  of  those  then  in 
actual  possession  of  the  forfeited  land  under 
claim  of  title  through  a  grant  from  the 
commea wealth :  And  although  the  lessor  of 
the  plaintiff  was  in  fact  in  possession  of 
this  land  at  the  date  of  the  act  last  men- 
tioned, yet  his  possession  was  not  under  his 
own  grant  but  as  the  tenant  of  Hoye ;  and 
thus  he  was  not  within  the  condition  of  the 
transfer  prescribed  by  the  act.  But  I  think 
the  act  of  March  22d,  1842,  Sess.  Acts  1841-2, 
p.  13,  fully  covers  the  case.  By  the  third 
section  of  that  act  the  title  to  forfeited 
lands  is  transferred  to  and  vested  in  such 
persons  (other  than   those   for  whose 

412  default  the  *same  may  have  been  for- 
feited), as  had  title  or  claim  legal  or 

equitable  derived  under  a  grant  from  the 
commonwealth  bearing  date  prior  to  the 
Ist  of  January  1843,  without  making  actual 
occupancy  or  possession  of  the  land  any 
part  of  the  condition  on  which  the  transfer 
of  title  takes  effect;  and  the  qualification 
of  a  bona  fide  claim  of  title  is  in  like  man- 
ner omitted.  At  the  date  of  this  act  the 
lessor  of  the  plaintiff  was  clearly  in  the 
category  which  it   described.     The  Deakins 


title  had  been  forfeited  and  was  then  vested 
in  the'commonwealth,  and  be  had  a  junior 
grant  for  a  portion  of  the  land,  and  had 
had  it  duly  assessed,  and  had  paid  all  taxes 
charged  and  properly  chargeable  on  the 
same.  There  was  nothing  then  to  prevent 
this  act  from  transferring  to  him  the  Dea- 
kins title  to  the  land  embraced  within  his 
grant,  (or  to  so  much  of  it  as  lay  within 
the  Deakins  grant,)  unless  it  be  that  before 
the  passage  of  that  act,  the  land  granted 
by  the  patent  to  Deakins  had  been  reported 
to  the  Circuit  court  as  forfeited,  and  an  order 
made,  (on  the  7th  of  September  1841,)  di- 
recting it  to4)e  sold  as  such  by  the  commis- 
sioner of  delinquent  and  forfeited  lands. 
But  I  do  not  see  why  this  should  prevent 
the  operation  of  the  act.  No  sale  had  yet 
taken  place  under  the  order;  no  right  had 
been  acquired  by  any  other  person;  and 
the  title  was  still  in  the  commonwealth  and 
fully  within  the  control  of  the  legislature. 
It  was  as  competent  to  that  body  to  transfer 
the  title  to  forfeited  land  from  the  common- 
wealth to  a  claimant  under  a  distinct  grant 
from  her,  as  well  after  an  order  of  sale  as 
before,  provided  it  were  done  before  any 
new  right  was  acquired  by  an  actual  sale 
being  made  under  it.  And  every  reason 
which  could  operate  with  the  legislature  to 
induce  it  to  make  such  a  transfer  before 
the  land  had  been  directed  to  be  sold,  would 
apply  with  equal  force,  though  it  might 
have  chanced  that  such  an  order  had  been 
made.  The  order  created  no  new 
413  rights,  made  no  *change  in  the  sub- 
ject, and  was  but  a  step  in  the  process 
of  carrying  out  the  purpose  of  the  legisla- 
ture previously  entertained,  but  which  it 
could,  at  any  time  before  consummated  bj 
a  sale,  alter,  modify  or  revoke  at  pleasure; 
and  the  passage  of  the  act  of  March  22d, 
1842,  must  be  regarded  as  a  revocation  of 
the  purpose  of  the  legislature  to  make  sale 
of  the  lands  intended  to  be  thereby  trans- 
ferred to  claimants  under  other  rights, 
whether  they  had  been  ordered  by  the  court 
to  be  sold  under  the  provisions  of  previous 
laws,  or  whether  it  chanced  that  no  step 
had  been  taken  to  bring  them  before  the 
court  with  a  view  to  subject  them  to  sale. 
The  terms  of  the  act  are  sufiBciently  broad 
and  comprehensive  to  embrace  all  lands 
not  actually  sold,  and  I  can  perceive  no 
reason  whatever  for  restricting  their  opera- 
tion to  those  cases  in  which  no  steps  had 
been  taken  by  the  commissioners  of  delin- 
quent and  forfeited  lands  to  subject  them 
to  sale,  or  if  any,  they  had  not  progressed 
to  the  point  of  the  rendition  of  a  decree. 

But  it  is  supposed  that  the  terms  of  this 
act  are  prospective  in  their  operation,  and 
apply  only  to  lands  thereafter  to  become 
forfeited.  The  language  used,  it  is  true, 
is  **that  all  the  right,  title  and  interest 
which  shall  be  vested  in  the  common- 
wealth," &c. ;  but  I  think  it  very  clear  that 
it  intended  to  embrace  forfeitures  thereto- 
fore accrued  as  well  as  such  as  might  there- 
after accrue ;  and  that  it  should  be  construed 
as  if  it  read  *^all  the  right,  title  and  inter- 
est which  now  is  or  hereafter  shall  be  vested 
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in  the  commonwealth,"  &c.  That  this  is 
the  true  construction  of  the  act  is,  I  think, 
conclusively  shown  by  the  fact  that  in  its 
very  terms  it  applies  to  forfeitures  accruing* 
by  reason  of  the  failure  of  the  owners  of 
"omitted"  lands  to  comply  with  the  provi- 
sions of  the  second  section  of  the  act  of 
February  27th,  1835,  and  the  subsequent 
acts  in  pari  materia,  giving  further  time 
for  the  performance  of  that  duty.  Now 
under   the   provisions   of  the  laws  in 

414  force  at  the  *time  of  the  passage  of 
the  act  of  March  22d,  1842,  no  forfei- 
tures could  thereafter  accrue  of  **  omitted" 
lands  for  failure  to  cause  them  to  be  en- 
tered and  charged  with  taxes,  &c.,  and  to 
pay  such  taxes,  because  by  the  fifty-second 
section  of  the  act  of  February  9th,  1814,  2 
Sev.  Code  1819,  p.  555,  all  laws  whatsoever, 
declaring^  lands  to  be  forfeited  for  failure 
to  enter  them  on  the  books  of  the  commis- 
sioners of  the  revenue,  were  expressly  re- 
pealed, and  all  forfeitures  of  ** omitted" 
lands  for  failure  so  to  enter  them,  were  re- 
mitted ;  and  no  act  was  again  passed  to 
forfeit  ''omitted"  lands  until  the  act  of 
February  27th,  1835,  the  second  section  of 
which  however  (that  declaring  the  forfeiture 
of  omitted  lands  for  failure  to  enter  them, 
&c.,  as  therein  provided),  is  expressly  re- 
stricted by  the  first  section  of  the  act  of 
March  23d,  1836,  Sess.  Acts  1835-6,  p.  7,  to 
lands  and  lots  omitted  prior  to  1831,  and 
declared  not  to  apply  to  any  lands  or  lots 
omitted  since  that  year.  Nor  up  to  the  time 
of  the  passag-e  of  the  act  of  March  22d, 
1842,  had  there  been  any  other  law  enacted 
declaring  forfeitures  of  lands  omitted  after 
the  year  1831.  So  that  the  forfeitures  of 
"omitted"  lands  referred  to  and  embraced 
by  the  act  of  March  22d,  1842,  must  neces- 
sarily have  been  forfeitures  which  had  ac- 
crued and  been  consummated  upon  the  Ist 
of  November  1836,  and  of  which  the  parties 
concerned  had  failed  to  relieve  themselves 
by  complying  with  the  provisions  of  the 
law  prior  to  the  Ist  of  July  1838,  the  ultimate 
period  of  redemption  which  had  been  pro- 
vided. I  think  therefore  that  the  act  of 
March  22d,  1842,  does  cover  this  case,  and 
that  the  lessor  of  the  plaintiff  was  in  respect 
of  the  forfeited  Deakins  title,  fully  em- 
braced by  its  provisions. 

The  remaining  question  to  be  considered 

is  as  to  the  effect  of    the   acknowledgment 

of  tenancy  under  seal,  executed  by  Wild  to 

Hoye  in   June   1840,    upon   the  right  of  the 

plaintiff  to  recover  in  this  action.     It 

415  is^suggested  that  by  the  execution  of 
that  instrument,  or  by  the  relation  of 

landlord  and  tenant  which  it  sets  up  and 
recognizes,  or  by  both,  Wild  is  estopped 
from  now  questioning  Hoye's  title  or  that 
of  the  defendant  claiming  under  him,  and 
that  he  cannot  be  permitted  to  allege  his 
rig'ht  against  it  in  this  action.  If  this  be 
the  effect  of  that  instrument,  it  will  be 
giving  to  it  a  force  and  meaning  never 
contemplated  by  the  parties  at  the  time  of 
its  execution:  For  I  apprehend,  that  all 
that  was  expected  or  intended  to  be  accom- 
plished by  it  was  to  arrest  the  further  run- 


ning of  the  statute  of  limitations,  and  to 
convert  Wild's  previous  adversary  posses- 
sion into  the  friendly  holding  of  a  tenant. 
It  is  admitted  that  a  tenant  will  not  be 
permitted  to  dispute  his  landlord's  title 
during  the  continuance  of  the  tenancy  or 
until  he  shall  have  restored  the  possession, 
or  at  least  (as  would  seem  to  be  intimated 
in  some  Of  the  cases)  until  he  shall  have 
made  a  formal  disclaimer  to  hold  further  as 
tenant  with  full  notice  to  the  landlord  that 
he  will  claim  to  hold  in  adversary  posses- 
sion for  the  future.  But  after  the  term  of 
the  tenancy  has  expired  by  its  own  limita- 
tion and  the  possession  has  been  restored 
to  or  reg'ained  by  the  landlord,  and  both 
parties  thus  placed  in  statu  quo,  there  can 
be  no  reason  why  the  tenant  should  be  de- 
barred from  setting  up,  in  an  action  brought 
by  himself  against  the  landlord,  any  title 
he  may  have  to  the  premises  wholly  un- 
affected by  the  temporary  relation  of  land- 
lord and  tenant  which  had  subsisted  between 
them  for  a  term  now  past  and  ended.  Nor 
do  I  think  any  authority  can  be  shown  sup- 
porting such  a  proposition,  while  there  are 
many  to  be  found,  full  and  clear  to  the 
contrary.  Co.  I^itt.  47  b;  England  v. 
Slade,  4  T.  R.  682;  Jackson  v.  Davis,  5 
Cow.  R.  135;  Jackson  v.  McLreod,  12  John. 
R.  182;  Camp  v.  Camp,  5  Conn.  R.  291; 
Galloway's  lessee  v.  Ogle,    2  Binn.  R.  468. 

And  as  to  the  supposed  estoppel  cre- 
416      ated  by   the   acknowledgment  *under 

seal  of  Hoye's  title,  that  at  the  utmost 
could  only  be  held  to  affect  such  ri^ht  and 
title  as  Wild  had  at  the  time  it  was  ex- 
ecuted. It  cannot  preclude  him  from  setting 
up  a  title  he  may  have  subsequently  ac- 
quired. Wynn  v.  Harman,  5  Gratt.  157. 
Estoppels  aie  deservedly  odious  in  the  law ; 
they  frequently  conclude  a  man  from  alleg- 
ing the  truth  and  thereby  often  work  in- 
justice, and  their  operation  and  effects  will 
not  be  extended  beyond  the  narrow  limits 
to  which  they  have  been  properly  restricted. 
At  the  time  of  the  execution  of  this  paper, 
Hoye  claimed  paramount  title  to  the  land 
under  the  grant  to  Deakins  in  1785.  Wild 
then  had  no  title  because  nothing  passed 
under  his  junior  g^rant  which  bore  date  in 
August  1836.  At  the  date  of  his  patent  no 
forfeiture  had  taken  place  under  the  grant 
to  Deakins;  and  when  he  executed  the  paper 
in  question  in  1840,  no  act  of  assembly  had 
been  passed  under  which  he  could  claim 
any  benefit  from  the  forfeiture  which  had 
taken  place  under  the  Deakins  grant  on  the 
1st  of  November  1836.  But  upon  the  pas- 
sage of  the  act  of  March  22d,  1842,  his  con- 
dition was,  as  we  have  seen,  most  materially 
altered  and  improved.  In  fact  he  thereby 
acquired  a  new  and  distinct  title,  being  by 
the  operation  of  that  act,  fully  invested 
with  the  very  title  which  passed  by  the 
grant  to  Deakins.  Why  then  should  he  be 
estopped  from  setting  up  this  subsequently 
acquired  title  against  the  defendant  here, 
or  against  Hoye  himself,  or  any  body  else? 
If  Hoye  and  the  defendant  had  had  title 
and  had  actually  conveyed  the  land  by 
formal    deed    to    Wild    in  1842,    can    it    be 
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doubted  that  he  might  set  up  the  title  thua 
acquired,  and  recover  the  land  from  them 
upon  the  strength  of  it,  if  they  afterwards 
withheld  the  possession,  without  being  in 
the  slightest  degree  embarrassed  or  impeded 
bj  his  having  executed  the  acknowledgment 
of  tenancy  in  1840?  I  think  not ;  and  regard- 
ing the  transfer  of  the  Deakins  title 
417  to  Wild  *under  the  act  of  March  1842 
as  being  as  perfect  and  complete  an 
investiture  of  that  title  in  Wild  as  if  in- 
stead, it  had  been  conveyed  to  him  by  Hoye 
or  the  defendant  or  both  of  them  (they  hav- 
ing title),  by  the  most  formal  and  solemn 
deed,  I  can  perceive  no  reason  why  the 
paper  of  1840  should,  for  a  single  moment, 
interpose  an  obstacle  in  the  way  of  the 
plaintiff's  recovery  by  force  of  the  new 
rights  and  distinct  title  thus  cast  upon  him 
by  law.  To  give  this  paper  the  operation 
and  effect  contended  for  would  be  to  make 
it  amount  to  even  more  than  a  solemn  deed 
of  conveyance  from  Wild  to  Hoye  for  his 
whole  interest  in  the  premises,  with  cove- 
nants of  general  warranty;  for  it  would 
not  only  divest  Wild  of  all  title  which  he 
then  had,  but  would  also  utterly  disable 
him  (so  far  as  Hoye  was  concerned)  from 
afterwards  acquiring  any  title  to  the  land 
even  from  Hoye  himself. 

With  these  views,  I  think  that  the  law 
arising  upon  the  case  agreed  was  for  the 
plaintiff,  and  that  the  Circuit  court  erred 
m  rendering  judgment  for  the  defendant. 
I  am  of  opinion  therefore  to  reverse  the 
judgment  of  the  Circuit  court  and  to  render 
judgment  for  the  plaintiff. 

DANIEL  and  SAMUELS,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 

ALLEN,  J.,  was  of  opinion  that  the  act 
of  March  22d,  1842,  did  not  apply  where 
there  had  been  a  decree  of  a  Circuit  court 
directing  a  tract  of  land  reported  as  for- 
feited, to  be  sold  as  such. 

MONCURE,  J.,  was  of  opinion  that  Wild 
was  estopped  by  the  instrument  executed 
by  him  on  the  23d  of  June  1840,  from  set- 
ting up  a  claim  adverse  to  Hoye*8  title. 

Judgment  reversed. 


418 


*Hale  V.  Branscum. 

July  Term,  1858,  Lewisburflr. 


I.  Forfeiture  of  Lands— Statute— When  Complete.*— 

Land  havinsr  been  forfeited  under  the  act  of  1835, 
Sess.  Acts,  p.  11.  for  failure  to  enter  them  on  the 
commissioners'  books,  that  forfeiture  was  com- 
plete on  the  1st  day  of  November  1836.  Sess.  Acts 
1836-6,  p.  7. 

a.  dene— Tempus  Reyl  Non  Occurrlt.— From  the  time 
of  the  forfeiture  time  will  not  run  In  favor  of  a 
party  In  possession  airainst  the  commonwealth  or 
those  claiming  under  her  by  patent. 

3.  Same— Statute-Title.  —  By  the  operation  of  the 
act  of  March  5th,  1836,  Sess.  Acts,  p.  7,  the  title 
acquired  by  the  commonwealth  by  such  forfeiture 
vested  in  the  party  obtaining  a  patent  for  the  land 
in  June  1846. 

*See  foot-note  to  Staats  v.  Board,  10  Qratt  400. 


This  was  a  writ  of  right  in  the  Circuit 
court  of  Carroll  county,  brought  in  Aug^t 
1846,  by  Fielden  L#.  Hale  against  James 
Branscum,  to  recover  a  tract  of  seven  hnn- 
dred  and  ninety  acres  of  land.  The  mise 
was  joined  on  the  mere  right ;  and  on  the 
trial  which  took  place  in  August  1848,  the 
jury  found  a  special  verdict.  In  this  ver- 
dict it  was  found  that  the  tenant  had  been 
in  possession  of  the  land  in  controversy  for 
about  twenty  years.  That  this  land  was 
covered  by  a  patent  to  Nathaniel  Anderson 
for  one  thousand  acres  of  land  bearing  date 
on  the  5th  of  July  1798.  That  the  land  had 
not  been  on  the  commissioners'  books  of 
the  county  of  Grayson  before  the  count j  of 
Carroll  was  established,  for  the  last  twenty 
years,  and  had  not  been  on  the  commis- 
sioners' books  of  the  county  of  Carroll  since 
its  establishment,  in  the  name  of  the  said 
Nathaniel  Anderson  or  any  person  holding 
title  under  him.  That  seven  hundred  and 
ninety  acres  of  the  land  embraced  in  the 
patent  to  Anderson,  were  granted  to  the 
demandant   Hale    by    patent    bearing  date 

the  30th  day  of  June  1846,  and  were 
419      duly  entered  upon  *the  commissioners' 

books  in  his  name,  and  the  taxes  had 
been  regularly  paid  by  him.  Upon  this 
special  verdict,  the  court  rendered  a  judg- 
ment for  the  tenant.  Whereupon  Hale  ap- 
plied to  this  court  for  a  supersedeas  to  the 
judgment,  which  was  awarded. 

Floyd,  for  the  appellant,  submitted  the 
case. 

There  was  no  counsel  for  the  appellee. 

ALLrBN,  J. ,  delivered  the  opinion  of  the 
court : 

It  appearing  from  the  facts  found  in  the 
special  verdict,  that  a  patent  issued  to 
Nathaniel  Anderson  on  the  25th  July  1796, 
for  1000  acres  of  land  lying  and  being  in 
the  county  of  Grayson ;  that  by  virtue  of 
the  acts  of  February  27th,  1835,  Sess.  Acts, 
p.  11,  and  of  March  23d,  1836,  Sess.  Acts, 
p,  7,  said  tract  of  land  became  forfeited  for 
the  failure  to  enter  the  same  with  the  com- 
missioner of  the  revenue,  and  to  pay  the 
taxes  thereon,  in  the  manner  prescribed  in 
the  second  section  of  the  first  recited  act; 
the  court,  for  the  reasons  assigned  in  the 
case  of  Staats  v.  Board,  supra  400,  is  of 
opinion,  that  the  forfeiture  '  was  complete 
on  the  first  day  of  November  1836.  That 
even  if  any  adverse  possession  could  be  set 
up  to  impede  the  collection  of  taxes  which 
were  a  lien  on  the  land,  in  this  case  no 
such  possession  is  shown ;  as  the  period 
which  intervened  between  the  commence- 
ment of  such  possession  and  the  1st  of  No- 
vember 1836  would  not  have  operated  as  a 
bar  to  a  recovery  by  the  original  proprietor 
in  a  writ  of  right ;  and  from  and  after  the 
forfeiture  the  adverse  possession  did  not 
run  against  the  commonwealth.  And  the 
court  is  further  of  opinion  that  such  title 
so  vested  in  the  commonwealth  by  the  said 
forfeiture,  was  by  the  operation  of  the  act 
of  March  5th,  1846,  transferred  to  and  vested 
in  the  demandant,  for  so  much   thereof  as 
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waa  embraced  within  the  bonndaries 
420      of  his  patent  for  seven  ^hundred  and 

ninety  acres,  dated  the  30th  June  1846. 
The  court  is  therefore  of  opinion  that  the 
law,  upon  the  facts  found  by  the  jury  in 
their  special  verdict,  is  for  the  demandant. 
Jud^^ment  reversed ;  and  this  court  proceed- 
ing-, &c. 

Judgment  reversed. 


421  *Flanagan  v.  Qrimmet  &  als. 

July  Term,  1»8,  Lewisbnrff. 

Tax    5alM— Statute— Advertlfement— Deed— Cam   at 

Bar.— Tlie  act  of  February  9tli,  1814,  2  Rev.  Code  542. 
concerninff  taz^  on  lands.  S  24,  26,  directs  the 
alierlff  to  advertise  a  sale  of  delinquent  lands  at 
the  May,  Juoe  and  July  terms  of  the  court  of 
His  county,  and  to  publish  the  advertisement  at 
least  once  every  week  for  two  months  preceding 
the  time  of  the  sale,  in  some  newspaper  published 
in  the  city  of  Richmond.  Section  28  directs  him  to 
execute  a  deed  to  the  purchaser  at  such  sale,  recit- 
ing the  circumstances  thereof,  and  setting  forth 
particularly  and  truly  the  amount  of  the  purchase 
money.  Section  88  provides  that  after  the  time  of 
redemption  allowed  has  elapsed,  the  regularity  of 
the  proceediuffs  under  which  the  purchaser  at  the 
sale  claims  title  shall  not  be  questioned,  unless 
such  irregularity  appear  on  the  face  of  the  pro- 
ceedings.   Hsu): 

I.  Same— Deed— Recitals— Constnictlon.*— That    by 

the  circumstances  of  the  sale  which  are  to  be 
recited  in  the  deed,  is  not  meant  all  the  steps  to 
be  taken  by  the  various  officers,  which  pre- 
ceded the  sale:  but  the  circumstances  attend- 
ing the  sale  itself,  viz:  That  the  sale  was  made 
at  the  time  and  place  prescribed  for  the  sale  of 
lands,  returned  delinquent;  if  less  than  the 
whole  lot  or  tract  was  sold  how  much  was  sold ; 
who  was  the  purchaser  and  the  amount  of  the 
purchase  money, 
a.  5ane— Same— Same— Same. t— It  is  not  necessary 
that  the  deed  shall  recite  that  the  land  had  been 
advertised. 

«Tax  Titles— Deed— Effect— Borden  of  Proof  to  Show 
Irregularity  of  Deed.— Flanagan  v.  Orimmet  reversed 
the  rule  so  louff  established  and  enforced  by  re^ 
peated  decisions  of  this  court;  and,  instead  of 
making  it  incumbent  upon  the  claimant  under  a 
sale  of  delinquent  land  to  show  that  every  prerequi- 
site to  the  sale  had  been  complied  with,  it  made 
the  deed  itself,  prima  facie  evidence  of  such  com- 
pliance, and  sufficient  to  pass  the  title  of  the 
former  owner,  until  it  was  successfully  impeached 
by  proof  of  irregularity  comingr  from  the  contest- 
inir  party.    Bond  v.  Pettit  89  Va.  482, 16  S.  £.  Rep.  066. 

See,  in  accord,  citing  the  principal  case,  Hutchings 
V.  Gilmer.  1  Va.  Dec  508:  Hobbs  v.  Shamates,  11 
Gratt.  518.  and  note\  Sulphur  Mines  Ck>.  v.  Thompson, 
08  Va.  816.  26  S.  £.  Rep.  282;  Dequasie  v.  Harris,  16  W. 
Va.  852,  854;  Hays  v.  Heatherly,  86  W.  Va.  621, 15  S.  £. 
Bep.  229.  The  principal  case  is  also  cited  in  Burlew 
V.  Quarrier,  16  W.  Va.  102;  Forqueran  v.  Donnally,  7 
W.  Va.  128, 147. 

tTax  Titlea-Deed  from  Deputy  Sheriff- What  Party 
Claimlns:  under  ilust  Show— Recital  of  Insufflcient  Ad- 
vertlsemeot- Bffect  —In  Hobbs  v.  Shumates,  11  Qratt. 
518,  and  noU^  citing  the  principal  case,  it  is  held  that. 


3.  Same-Same— Samp— 5ame.—Tf  the  deed  recites 
that  the  land  was  advertised  at  the  courthouse 
door  of  the  county  for  two  months,  but  does 
not  state  that  it  was  at  the  May,  June  and  July 
terms  of  the  court  for  the  county  or  in  a 
Richmond  paper:  yet  as  it  was  not  necessary  to 
recite  in  the  deed  that  the  land  had  been  ad- 
vertised, the  recital  in  the  deed  of  an  insufficient 
advertisement  is  not  an  irregrularity  on  the  face 
of  the  proceediuiTS.  which  will  avoid  the  deed. 

4.  Same— Same— Parol  Proof  to  Set  Aside.— The  deed 
cannot  be  questioned  by  parol  proof  of  a  failure 
to  advertise  the  sale  as  the  law  prescribes. 

5.  Same— Same— Defectiye— Competent  to  Show  Ba- 
tryt— Case  at  Bar.— If  the  deed  is  defective,  it  is 
competent  evidence  to  show  with  other  evi- 
dence an  actual  entry  under  a  claim  of  title,  and 
continued  holding  thereunder,  so  as  to  make 
out  a  title  or  riffht  of  entry  by  actual  possession. 
Possession  so  taken  and  continued  for  the  time 
prescribed  misrht  ripen  into  a  risrht  of  posses- 
sion, and  so  bar  the  risrht  of  entry  of  the  oppos- 

insr  party. 

422  *This  was  an  action  of  ejectment  in 
the  Circuit  court  of  Monroe  county, 
by  George  P.  Flanagan  and  others,  heirs 
of  Oliver  Beirne,  against  Joseph  Qrimmet 
and  others.  On  the  trial  of  the  cause  the 
plaintiffs  offered  in  evidence  a  deed  from 
Michael  Erskine,  deputy  for  William 
Haynes,  S.  M.  C,  which  was  objected  to, 
and  excluded  by  the  court.  They  then 
offered  parol  evidence  for  the  purpose  of 
removing  the  objections  to  the  deed  which 
appeared   upon    its  face ;  but  this  was  also 

a  party  claiminsr  under  a  deed  from  a  deputy  sher- 
iff for  land  sold  for  nonpayment  of  taxes,  under  the 
act  of  February  9,  1814,  must  show  that  the  person 
described  as  hiffh  sheriff  was  such,  and  the  grantor 
in  the  deed  was  his  deputy:  and  that  though  such 
deed  recites  an  insufficient  advertisement  of  the 
property  it  is  not  vitiated,  but  is  valid  to  convey 
such  title  as  by  law  the  sheriff  was  authorized  to 
convey. 

See  also,  for  the  proposition  that  the  officer  wbo  is 
appointed  to  make  the  sale  must  make  the  deed, 
Rockbold  V.  Barnes,  8  Rand.  474;  Chapman  v.  Ben- 
nett, 2  Lelffh  8S0:  Wilsons  v.  Doe.  7  Leifirh  23;  Miller 
V.  Williams,  15  Qratt.  226,  the  last  case  cltiuff  the 
principal  case. 

tSame— Same— Defective— Color  of  Title— Adverse 
Possession.- In  the  fifth  headnote  of  the  principal 
case  it  is  held  that,  though  the  deed  is  defective,  it 
is  competent  evidence  to  show  with  other  evidence 
an  actual  entry  under  claim  of  title,  and  continued 
holdinsr  thereunder,  so  as  to  make  out  a  title  or 
risrht  of  entry  by  actual  possession;  and  possession 
so  taken  and  continued  for  the  time  prescribed 
mlffht  ripen  into  a  rlffht  of  possession,  and  so  bar 
the  riffht  of  entry  of  the  opposing  party. 

For  this  proposition,  see  the  principal  case  cited 
and  approved  in  Olinsrer  v.  Shepherd,  13  QratL  476: 
Lennlfir  v.  White.  1  Va.  Dec.  906;  Davis  v.  Living, 
82  W.  Va.  176,  9  S.  £.  Rep.  85:  MuUan  v.  Carper,  37  W. 
Va.  229, 16  S.  E.  Rep.  582;  Vlrffluia  Mining,  etc.,  Co.  v. 
Hoover,  82  Va.  454,  4  S.  E.  Rep.  689:  Taylor  v.  Phil- 
Ippl,  85  W.  Va.  560,  14  S.  £.  Rep.  188. 

Forfeiture.— See  Martin  v.  Snowden,  18  Gratt  183. 
and  noU\  Holly  River,  etc.,  Co.  v.  Howell,  86  W.  Va. 
509,  15  S.  E.  Rep.  218. 
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excluded ;  and  the  plaintiffs  excepted.  The 
deed  is  recited  and  the  evidence  stated  in 
the  opinion  of  Judge  Allen. 

The  plaintiffs  having  proved  that  the  land 
in  controversy  had  been  granted  in  1787  to 
William  Whitcroft,  then  offered  in  evidence 
the  before  mentioned  deed;  and  offered  in 
connection  with  it,  evidence  to  prove  that 
after  said  deed  was  made,  the  purchasers 
and  those  claiming  under  them  had  entered 
into  possession  of  the  land  in  controversy, 
and  held  possession  until  turned  out  by  the 
defendants;  which  was  a  period  of  more 
than  fifteen  years.  But  the  court  excluded 
the  deed ;  and  the  plaintiffs  excepted.  There 
was  a  verdict  and  judgment  for  the  defend- 
ants. Whereupon  Flanagan  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Harrison  and  Price,  for  the  appellant. 
Caperton  and  Wm.  Smith,    for  the  appel- 
lees. 

ALIvEN,  J.  Upon  the  trial  of  this  cause 
the  lessors  of  the  plaintiff  offered  as  evi- 
dence a  deed  purporting  to  have  been  ex- 
ecuted by  Michael  Srskine,  deputy  of 
William  Haynes,  sheriff  of  Monroe  county, 
conveying  a  tract  of  land  returned  delin- 
quent for  the  nonpayment  of  taxes.  The 
deed  recites,  that  whereas  agreeable  to  an 
act  of  the  general  assembly,  passed  the  9th 
of  February  1814,  entitled  an  act  to 
423  amend  and  explain  *the  act  entitled 
an  act  concerning  taxes  on  land,  the 
said  Michael  Erskine,  sheriff  as  aforesaid, 
after  having  given  notice,  by  advertisement 
on  the  court-house  door  of  the  said  county, 
for  two  months,  did  commence  on  the  15th 
day  of  August  1815,  (being  the  first  day  of 
the  August  court  for  said  county,)  to  ex- 
pose to  public  sale  the  lands  theretofore  re- 
turned delinquent  for  the  nonpayment  of 
the  taxes  due  thereon  in  the  county  of 
Monroe  aforesaid.  Whereupon  the  said 
John  Fennel  and  Hillary  Mosely  became 
the  purchasers  of  eight  hundred  and  fifty- 
one  acres,  part  of  one  thousand  acres,  lying 
in  said  county,  which  formerly  belonged  to 
and  was  returned  delinquent  in  the  name 
of  R.  Wethered,  for  the  amount  of  the  taxes, 
damages  and  costs  due  on  the  land  returned 
as  aforesaid.  Now  this  indenture  wit- 
nesseth,  that  the  said  Michael  Erskine, 
deputy  sheriff  as  aforesaid,  for  and  in  con- 
sideration of  the  sum  of  six  dollars  and  five 
cents,  and  in  pursuance  of  said  act  of  as- 
sembly, hath  sold  unto  the  said  John  Fennel 
and  Hillary  Mosely,  &c.,  Ac. 

The  deed  was  duly  acknowledged  and 
recorded  on  the  30th  of  August  1815.  To 
the  introduction  and  reading  of  this  deed 
as  evidence,  the  defendants  objected  and 
the  court  sustained  the  objection,  and  re- 
fused to  permit  the  same  to  be  read  to  the 
jun'. 

The  plaintiff  then,  with  the  object  of  re- 
moving the  objections  to  the  deed  which 
appeared  on  the  face  thereof,  offered  to 
prove  by  a  witness  that  the  sale  of  delin- 
quent lands  recited  in  said  deed  to  have 
been  made  on  the  first  day  of  the  August 
county  court  held   for  said    county   in    the 


year  1815,  had  been  advertised  at  the  front 
door  of  the  court-house  for  said  county  at 
the  May,  June  and  July  terms  1815  of  the 
County  court,  and  also  for  the  space  of 
two  months,  according  to  law,  in  a  news- 
paper then  published  in  the  city  of  Rich- 
mond.    To   the    introduction  of  this 

424  evidence    the    ^defendants    also   ob- 
jected; and    the    court    excluded   the 

testimony :  And  the  first  bill  of  exceptions 
taken  by  the  plaintiff  at  the  trial  brin^^s 
up  for  review  the  correctness  of  these  two 
decisions.  They  must  be  considered  in  the 
order  in  which  the  questions  arose  and  were 
decided;  for  if  the  deed  should  have  been 
permitted  to  be  read  in  evidence,  without 
any  proof  of  the  regularity  of  the  adver- 
tisements, there  would  have  been  no  neces- 
sity for  the  plaintiff  to  introduce  the  proof 
of  such  regularity  which  he  offered  to  do, 
and  the  second  question  would  not  have 
been  raised. 

The  bill  of  exceptions  does  not  purport 
to  set  out  all  the  testimony ;  and  it  does 
not  appear  in  what  stage  of  the  trial  or 
proof  the  plaintiff  offered  to  introduce  the 
deed  from  the  sheriff  to  show  title  in  him- 
self. Before  he  could  have  availed  himself 
of  the  deed  for  such  purpose,  he  must  have 
exhibited  proof'  that  the  sheriff  and  deputj 
sheriff  were  such  officers  as  in  the  deed  thej 
were  recited  to  be ;  and  that  the  person  in 
whose  name  the  land  was  returned  delin- 
quent, his  heir,  devisee,  or  other  person 
claiming  by,  through  or  under  him,  had 
title  to  the  land ;  for  such  title  alone  was 
given  to  the  purchaser  by  the  sheriff's  sale 
and  conveyance.  Such  proof  may  hare 
been  offered,  or  its  production  dispensed 
with ;  or  the  deed  may  have  been  first  ten- 
dered with  the  understanding  that  such 
proof  would  be  offered  provided  the  deed 
was  not  rejected  on  other  grounds.  The 
bill  of  exceptions  shows  that  the  deed,  when 
first  offered,  was  rejected  for  objections 
appearing  on  the  face  thereof,  and  also 
what  the  objections  were.  The  deed  did 
not  show  that  the  sale  had  been  advertised 
according  to  law.  The  court,  proceeding 
upon  the  ground,  either  that  it  should  ap- 
pear by  the  recital  in  the  deed,  that  the  sale 
was  regularly  advertised,  or  that  it  did  ap* 
pear  by  the  recitals  that  the  sale  bad 

425  not   been   regularly  advertised,  *held 
the  deed  to   be    void   as  a  deed  made 

under  the  statute;  and  being  void,  it  could 
not  be  aided  by  parol  proof  that  the  sale 
had  been  regularly  advertised. 

The  propriety  of  this  decision  depends 
upon  the  provisions  of  the  act  of  February 
9th,  1814,  2  Rev.  Code  542;  and  more  espe- 
cially upon  the  construction  to  be  given  to 
that  portion  of  the  act  embraced  within  the 
sections  extending  from  the  24th  to  the 
38th  sections  inclusive. 

Some  of  the  provisions  of  this  act,  par- 
ticularly the  important  provisions  contained 
in  the  38th  section,  intended  for  the  pro- 
tection of  the  purchaser  of  lands  sold  for 
taxes,  have  to  some  extent  been  adopted  in 
the  subsequent  act  of  April  1st,  1831,  con- 
cerning lands  returned  delinquent  for  non- 
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payment  of  taxes,  Sess.  Acts,  90,  {  7;  the 
act  of  March  10th,  1832,  concerning^  delin- 
quent and  forfeited  lands,  and  providing 
for  the  sale  of  lands  returned  delinquent 
thereafter  for  the  nonpayment  of  taxes, 
Sess.  Acts,  65,  {  22 ;  Code  204,  ch.  37,  {  22, 
the  general  law  providing  for  sales  of  land 
for  taxes.  By  virtue  of  these  laws  and 
other  acts  intended  to  carry  out  the  policy 
of  the  first  two  r<^cited  acts,  the  great  mass 
of  delinquent  lands  in  the  country  west  of 
the  Alleghany  mountains,  has  been  dis- 
posed of.  The  lands  have  passed  into  the 
hands  of  purchasers  and  actual  occupants 
nnder  junior  patents;  have  been  placed  in 
a  condition  for  settlement  and  improvement, 
and  again  become  a  subject  of  productive 
revenue ;  and  under  the  general  law  for  the 
sales  of  land  for  taxes,  titles  have  been 
acquired  through  all  parts  of  the  state,  the 
validity  of  which  may  in  a  great  measure 
depend  upon  the  construction  of  the  law 
tinder  consideration. 

When  the  act  of  February  9th,-   1814,   was 
enacted,  the  legislature   was  fully  aware  of 
the  construction  which  had  uniformly  been 
put  on  laws  of  this  description.     Few  prin- 
ciples of  law  were  more  firmly  settled, 
426      *and     froxd    their    influence    on    the 
transactions  of  others,    more    widely 
known  than   that  where   the    validity   of  a 
deed  depends  upon  an  act  in  pais,  the  party 
claiming  under   it   is   bound   to    prove  the 
performance  of  the  act ;  that  in  the  case  of 
a  naked  power  not  coupled  with  an  interest, 
the  law  requires  that  every   prerequisite   to 
the  exercise  of  such   power  should   precede 
it ;  that  the  claimant   under  a  sale  made  to 
enforce  a   forfeiture,    must   show   that  the 
law  has  been   strictly  complied   with ;  that 
the  recitals  in  a  deed  of  an   ofificer    selling 
for  taxes,  were  not   even    prima   facie  evi- 
dence of  the  regularity  of  his   proceedings; 
and  that    these   facts   must   be   proved    by 
evidence  aliunde.     Yancey   v.    Hopkins,    1 
Munf.  419;  Christy  v.    Minor,  4  Munf.  431; 
Nalle  V.    Fenwick,    4   Rand.    S8S;  Steed  v. 
Course,  4  Cranch  R.  402 ;  Parker   v.    Rule's 
lessee,  9  Cranch  R.  64;  Williams  v.  Peyton, 
4  Wheat.  R.    77 ;  Allen  v.    Smith,    1    I^eigh 
231 ;  Ronkendorf  v.  Taylor,  4  Peters'  R.  349. 
As  the   various    directions   contained    in 
laws  for  the  sale  of  lands    for   taxes    were 
frequently     disregarded     by     the     officers 
charged    with    the  duty    of    making    such 
sales;  and   whether   complied    with   or  not 
by  the  officers,    purchasers   had  but  seldom 
preserved  the  evidence  of  such  compliance, 
even  if  considering   the   number   of   such 
sales,  it   would    have   been    practicable  for 
each  purchaser  to  procure  and  preserve  that 
evidence,  it   followed    that    but   few    titles 
claimed  under  such  sales  were  sustained  by 
the    courts.     Confidence   in  such  titles  was 
greatly    impaired,     and    almost  destroyed; 
and  though  in  the  language  of  the  preamble 
to  an  act  entitled  an  act  more  e£Pectually  to 
provide  for  the  payment  of  taxes  upon  lands 
within  this  commonwealth,  passed  January 
29th,  1803,  it  is  declared  to  be  **a  principle 
in  well  organized   governments,    that  prop- 
erty should   be   holden    subservient    to    the 


purposes   thereof,"  it   was    manifest 

427  that  unless  some   assurance  *could  be 
held   out    to    purchasers   at  sales  for 

taxes  that  a  good  title  could  be  acquired, 
the  commonwealth  would  continue  to  meet 
with  embarrassment  for  the  want  of  an 
adequate  mode  for  the  subjection  of  lands 
to  the  payment  of  taxes.  Such  being  the 
law  and  public  sentiment,  the  legislature, 
by  an  act  passed  February  6th,  1809,  2  Rev. 
Code  of  1819,  531,  provided  for  the  sale  of 
all  lands  theretofore  forfeited  or  thereafter 
to  be  forfeited  to  the  commonwealth  for  non- 
payment of  taxes;  but  before  the  time  for 
sale  had  arrived,  a  law  passed  extending 
the  period  for  redemption ;  and  by  succes- 
sive laws  such  period  was  extended  up  to 
the  passage  of  the  act  of  February  9th, 
1814;  under  which  the  sale  of  the  land  in 
controversy  in  this  suit  as  made.  An  ex- 
amination of  this  act  found  in  2  Rev.  Code 
of  1819,  p.  542,  shows  that  it  was  passed 
with  reference  to  the  rules  of  law  and  the 
state  of  public  opinion  before  adverted  to. 
It  was  necessary  on  the  one  hand  to  pro- 
tect the  owner  who  had  paid  his  taxes ;  and 
on  the  other,  to  give  to  those  who  were 
invited  to  purchase  lands  sold  by  the  officer 
of  the  law,  something  like  a  reasonable 
assurance  of  acquiring  a  good  title ;  some- 
thing to  justify  him  in  paying  taxes  there- 
after and  in  improving  the  land.  Both 
objects  were  carefully  regarded  by  the  leg- 
islature. Minute  directions  to  the  officers 
are  prescribed,  forms  are  furnished  for  the 
list  of  the  land  tax  to  be  made  out  by  the 
commissioner  of  the  revenue;  the  certifi- 
cate of  the  clerk  verifying  its  correctness; 
the  return  of  the  delinquent  list  by  the 
sheriff,  and  the  form  of  his  advertisement 
of  sale ;  and  penalties  are  imposed  on  the 
officers  for  a  failure  to  perform  their  re- 
spective duties.  By  the  36th  section  the 
former  owner  of  the  land  was  allowed  one 
year  after  the  sale  to  redeem  by  the  pay- 
ment of  the  original  purchase  money,  the 
costs  and  .charges  of  executing  the  deed, 
together  with  fifty  per  cent,  per  annum 

428  interest  thereon,  and  the  taxes  *which 
may  have  been  charged  to  the  pur- 
chaser after  the  sale.  Or  he  might  under 
the  38th  section  institute  proceedings  before 
the  expiration  of  the  time  for  redemption, 
to  show  that  the  taxes  were  not  in  arrear, 
or  that  the  proceedings  were  not  regular, 
although  such  arrearage  or  irregularity  did 
not  appear  on  the  face  of  the  proceedings. 

Having  thus  prescribed  the  duties  of  the 
different  officers,  and  made  such  provision 
for  the  benefit  of  the  party  in  whose  name 
the  land  was  returned  delinquent,  as  seemed 
just,  the  interest  and  security  of  the  pur- 
chaser was  next  to  be  attended  to.  The 
28th  section  directs  the  sheriff,  on  behalf 
of  the  commonwealth,  to  execute  a  deed  to 
the  purchaser  at  such  sale,  reciting  the  cir- 
cumstances thereof,  and  setting  forth  par- 
ticularly and  truly,  the  amount  of  the 
purchase  money.  The  36th  section  ascer- 
tains his  indemnity  in  case  of  redemption 
within  the  time  limited;  the  37th  provides 
that  the  sales  made  and  titles  vested  in  the 
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literary  fund,  shall  give  only  such  estate 
and  such  right  as,  at  the  time  the  land  was 
returned  delinquent,  was  vested  in  the  per- 
son in  whose  name  it  was  returned,  his 
heir,  devisee  or  other  person  claiming  un- 
der him :  And  the  38th  section  declares  that 
after  the  time  for  redemption,  thereby 
allowed,  had  elapsed,  the  regularity  of  the 
proceedings  under  which  the  purchaser  at 
the  sale,  or  the  literary  fund,  claims  title, 
shall  not  be  questioned,  nor  shall  the 
arrearage  of  the  taxes,  for  the  nonpayment 
of  which  such  sale  was  made  or  such  title 
was  vested,  be  denied,  so  as  to  affect  such 
sale  or  title,  unless  such  irregularity,  or 
the  fact  that  such  arrearage  did  not  exist, 
appear  on  the  face  of  the  proceedings,  or 
be  made  to  appear  by  proceedings  in  court, 
duly  commenced  before  the  expiration  of 
the  time  for  redemption  and  duly  prosecuted 
to  a  judgment  or  decree. 
The  substantial  provisions  of  this  section 
have  been  incorporated  into  the  sub- 

429  sequent  acts   before   referred  to  *and 
the  Code ;  and  it   becomes  therefore  a 

question  of  general  interest  to  determine 
what  change,  if  any,  these  provisions,  to- 
gether with  the  provision  contained  in  the 
8th  section  of  the  act  of  i*ebruary  6th,  1809, 
2  Rev.  Code,  532,  have  made  in  the  condi- 
tion of  the  purchaser  of  land  sold  for  the 
nonpayment  of  taxe^.  That  section  of  the 
act  of  1809  declared  that  it  should  be  the  duty 
of  the  collector  of  taxes  to  make  and  execute 
to  the  purchaser  a  deed  in  fee  simple  for 
the  lands  purchased,  reciting  the  cause  of 
sale ;  and  in  every  action  or  suit  at  law  or 
in  equity,  in  which  the  former  owner,  &c., 
&c.,  shall  contest  the  validity  of  the  sale 
so  made,  the  onus  probandi  shall  lie  on  the 
party  so  contesting. 

Some  cases  arising  under  the  act  of  Feb- 
ruary 9th,  1814,  have  been  decided  by  this 
court,  which  must  be  adverted  to.  In  Rock- 
bold  V.  Barnes,  3  Rand.  473,  lands  had  been 
sold  by  the  deputy  sheriff,  who  made  a  deed 
to  the  purchaser,  reciting  that  he  was  dep- 
uty of  his  principal.  The  court  decided 
that  in  such  case  it  was  indispensably  nec- 
essary to  prove  that  the  one  was  sheriff  and 
the  other  deputy ;  and  that  without  proof 
of  those  facts,  the  deed  was  not  sufiQcient 
evidence  that  the  title  of  the  party  in 
whose  name  the  land  was  returned  delin- 
quent, had  vested  in  the  purchaser.  Wilson 
v.  Bell,  7  Leigh  22,  is  referred  to  as  having 
decided  that  although  under  the  act  of  the 
9th  February  1814  the  sheriff  or  any  of  his 
deputies  may  sell,  yet  that  whichever  officer 
makes  sale,  that  officer  alone  is  competent 
to  convey  the  land  to  the  purchaser.  Chap- 
man V.  Bennett,  2  Leigh  329.  In  this  case 
there  were  three  bills  of  exceptions.  The 
first  related  to  a  matter  having  no  bearing 
on  the  question   now   under  consideration. 

The  second  bill  of  exceptions  set  forth  in 

substance  that  the  defendant  claimed  under 

a  sale  made    by  the    sheriff  under  the   act 

of    1814,    for    taxes    in    arrear,    and 

430  *showed  the  return  of  the  land  as  de- 
linquent, and   proved   the   sale  made 

by    the    sheriff;  and    without   offering  any 


proof  that  the  particular  provisions  of  the 
act  of  February  9th,  1814,  preparatory  to 
such  sales,  had  been  complied  with,  prayed 
for  an  instruction  that  the  title  of  the  per- 
son in  whose  name  the  land  was  returned 
delinquent  was  divested  b3'  the  act  of  Feb- 
ruary 9th,  1814,  and  the  sheriff's  sale. 

By  the  third  bill  of  exceptions,  it  ap- 
peared that  the  land  was  sold  and  a  convey- 
ance made  by  the  deputy  sheriff;  but  the 
court  would  not  permit  the  deed  to  be  read 
in  evidence  to  the  jury,  on  the  ground  that 
the  deputy  sheriff  was  not  authorized  by 
law  to  make  such  conveyance. 

The  counsel  for  the  appellant  made  no 
objections  to  the  decisions  of  the  court  on 
the  points  stated  in  the  first  and  second 
bills  of  exception.  No  counsel  appeared  for 
the  appellee.  Judge  Green,  as  to  the  fint 
two  bills  of  exceptions,  remarked  that  the 
opinions  of  the  court  below  stated  therein, 
were  unquestionably  correct ;  and  then  pro- 
ceeded to  show  that  the  rejection  of  the 
deed  upon  the  ground  stated  in  the  third 
bill  of  exceptions,  was  erroneous.  For  that 
error,  the  other  judges  concurring  with 
Green,  the  judgment  was  reversed. 

It  is  observable  that  no  reference  seems 
to  have  been  made  in  argument  or  by  the 
court  in  any  of  these  cases,  to  the  provi- 
sions contained  in  the  8th  section  of  the  act 
of  February  6th,  1809,  or  to  the  38th  section 
of  the  act  of  February  9th,  1814.  The 
cases  did  not  present  any  question  calling 
for  the  consideration  of  these  sections,  bnt 
from  some  remarks  of  Judges  Carr  and 
Tucker  in  the  case  of  Wilson  v.  Bell,  it 
may  be  inferred  that  these  sections  were 
not  adverted  to,  or  were  supposed  not  to 
have  produced  any  change  in  the  constroc- 
tion  of  the  law.  Judge  Carr  observed  ih^t 
sales  and  purchases  founded  on  for- 
431  feitures,  deserve  no  ^indulgence  from 
the  court.  And  Judge  Tucker  says 
these  laws  of  forfeiture  should  be  strictly 
construed,  and  there  should  be  no  leaning 
in  favor  of  a  transaction  by  which  a  tract 
of  thirty  acres  of  land  is  sacrificed  to  a 
purchaser  for  forty-eight  cents. 

The  case  of  Rockbold  v.  Barnes  merely 
decides  that  there  must  be  proof  that  the 
person  who  professes  to  sell  and  convey  as 
sheriff,  was  sheriff :  As  the  validity  of  the 
act  done  depends  upon  the  official  character 
of  the  agent,  that  character  must  be  proved; 
and  his  own  recital  in  the  deed  is  not  evi- 
dence of  the  fact. 

In  Wilson  v.  Bell  the  court  decided  that 
where  the  deed  recited  that  the  sale  was 
made  by  the  sheriff,  but  the  deed  was  made 
and  acknowledged  by  the  deputy  as  his  the 
deputy's  own  act,  it  was  ineffectual  to  con- 
vey title.  Both  Carr  and  Tucker,  judges, 
rely  on  the  fact  that  he  acknowledged  the 
deed,  not  as  the  act  of  the  sheriff,  but  as 
the  act  of  the  deputy  himself. 

In  Chapman  v.  Bennett  the  second  bill 
of  exceptions  did  not  show  that  any  deed 
had  been  made  by  the  sheriff.  In  fact,  as 
appeared  by  the  third  bill  of  exceptions,  the 
deed  actually  made  had  been  excluded  on 
the  ground  that  it  had   been  executed  by  a 
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deputy  sheriff.  The  defendant,  unable  to 
rest  upon  his  deed  as  evidence  of  title,  re- 
lied upon  the  return  of  the  land  as  delin- 
quent, and  parol  proof  of  a  sale  by  the 
sheriff  to  him :  And  then  asked  the  court  to 
instruct  the  jury  that  by  these  acts,  and 
the  operation  of  the  act  of  1814,  the  former 
owner's  title  was  divested.  It  could  only 
be  divested  by  vesting^  elsewhere.  The 
sheriff's  deed  was  necessary  to  vest  it  in 
the  purchaser;  and  the  court  below  may 
properly  have  refused  the  instruction  asked 
for.  The  judgment,  however,  in  the  ap- 
pellate court  was  reversed  on  a  different 
ground.  By  that  reversal  the  deed  was  to 
be  let  in  as  evidence;  but  it  would  have 
been  premature  to  have  pronounced  any 
opinion  as  to  the  effect  thereof  as  the  case 
then  stood. 

432  *  Another   case,    that   of  Keezee  v. 
Leece,  arising-  under  this  statute,  was 

decided  at  L/ewisburg,  but  not  reported, 
either  because  the  case  had  not  been  argued, 
or  was  decided  by  a  majority  of  a  bare 
court ;  or  for  some  other  reason  not  now  re- 
membered. In  that  case  it  appeared  that 
the  sale  was  made  by  a  deputy,  but  the 
deed  was  executed  by  the  sheriff  himself ; 
and  the  objection  was  made  to  the  deeds 
being"  read  in  evidence  until  it  was  proved 
that  all  the  proceedings  prior  to  the  said 
deed  relating  both  to  the  delinquency  for 
taxes  and  the  sale  and  conveyances  were 
reg^ular  and  pursuant  to  law.  The  objec- 
tions to  the  deed  and  to  its  being  read  in 
evidence  without  this  further  proof,  were 
overruled ;  and  this  court  affirmed  the  judg- 
ment. The  case  differed  from  Wilson  v. 
Bell  in  this,  that  it  did  not  appear  on  the 
face  of  the  deed  that  the  sale  was  made  by 
a  deputy,  though  it  did  so  appear  on  the 
return  of  sales ;  and  the  deed  purported  to 
be  and  was  the  actual  deed  of  the  sheriff. 
In  Wilson  v.  Bell,  the  recital  showed  that 
the  sale  was  made  by  the  principal ;  and  it 
was  questionable  whether  it  was  the  deed 
of  either  the  sheriff  or  his  deputy ;  for  the 
principal  did  not  execute  it ;  and  though  it 
purported  to  be  the  deed  of  the  principal, 
it  was  signed  and  acknowledged  by  the 
deputy,  not  as  the  act  of  the  sheriff,  but  as 
the  act  of  the  deputy  himself.  The  other 
proposition  in  effect  decided  in  Keezee  v. 
I^eece  was  that  the  deed  appearing  to  have 
t>een  executed  by  a  duly  qualified  officer, 
authorized  to  sell  for  taxes  and  convey, 
was  itself  prima  facie  evidence  of  the 
transfer  of  such  title  as  was  vested  in  the 
person,  in  whose  name  the  land  was  re- 
turned delinquent,  liable  to  be  impeached 
by  proof  of  irregularity  appearing  on  the 
face  of  the  proceedings,  according  to  the 
38th  section  of  the  act  of  February  9th, 
1814.  As  the  case,  however,  was  for  some 
reason  directed  not  to  be  reported,  it  cannot 
be  relied  on  as  a  binding  authority,  and  is 
referred  to  as  showing  that  the  ques- 

433  tions  arising   upon  *the  construction 
of   the   acts   aforesaid   are   still  open 

and  unsettled :  and  the  attention  of  a  full 
court  has  after  argument,  been  directly 
called  to  the  consideration  of  the  operation 


of  these  laws  upon  the  previous  doctrines 
of  the  courts ;  and  especially  to  the  effect  of 
the  8th  section  of  the  act  of  1809,  and  the 
38th  section  of  the  act  of  1814.  The  8th 
section  of  the  first  act  makes  it  the  duty  of 
the  collector  selling  lands  for  taxes,  to 
make  and  execute  to  the  purchaser,  a  deed 
in  fee  simple,  reciting  the  cause  of  sale; 
and  provides  that  in  every  suit  at  law  or  in 
equity  where  the  former  owner  contests  the 
validity  of  such  sale,  the  onus  probandi 
shall  lie  on  the  party  so  contesting.  This 
provision  reversed  the  rule  established  and 
so  long  enforced  by  the  repeated  decisions 
of  this  and  other  courts.  Instead  of  throw- 
ing on  the  claimant  the  burthen  of  showing 
that  every  prerequisite  to  the  sale  had  been 
complied  with,  it  made  the  deed  itself  prima 
facie  evidence  of  such  compliance,  and 
sufficient  to  pass  the  title  of  the  former 
owner,  until  it  was  successfully  impeached 
by  proof  of  irregularity  coming  from  the 
contesting  party. 

By  an  act  passed  February  5th,  1810,  2 
Rev.  Code,  p.  533,  {  13,  the  deeds  to  be 
made  by  virtue  of  the  8th  section  of  the  act 
of  February  6th,  1809,  were  directed  to  be 
made  by  the  commissioners  appointed  by 
the  last  act;  and  further  time  to  redeem 
was  allowed.  The  act  of  January  23d,  1812, 
declared  that  the  taxes  due  or  to  become 
due,  should  be  and  remain  a  lien  on  the 
lands ;  gave  further  time  to  redeem ;  and  by 
the  18th  section  directed  that  the  sheriff 
and  the  agent  of  the  literary  fund  should 
make  deeds  to  the  purchasers :  And  the  sub- 
sequent acts  extended  the  time  for  redemp- 
tion of  lands  returned  delinquent,  until  the 
passage  of  the  act  of  February  9th,  1814. 
That  act    was  a  compilation   of  previous 

acts,  with  certain  changes  and  altera- 
434      tions ;  and  by  the  52d  section  ^repealed 

all  acts  and  parts  of  acts  coming 
within  its  purview.  It  is,  in  the  view  I 
take  of  the  38th  section  of  this  act,  unnec- 
essary to  determine  whether  the  8th  section 
of  the  act  of  February  6th,  1809,  came 
within  the  purview  of  the  act  of  1814;  and 
was  repealed,  or  not.  The  38th  section  of 
the  act  of  1814  embraced  all  that  was  covered 
by  the  previous  act,  and  more.  The  law 
contemplated  the  execution  of  a  deed  to  the 
purchaser  before  the  expiration  of  the  year 
after  the  sale  allowed  for  redemption :  For 
the  36th  section  required  the  owner  redeem- 
ing, to  refund  to  the  purchaser  the  costs 
and  charges  of  executing  and  recording  the 
deed.  The  37th  section  defined  the  title  to 
be  vested  in  the  purchaser  and  literary 
fund,  under  the  proceedings  before  referred 
to,  including  the  deed  which  the  28th  sec- 
tion had  directed  the  sheriff  to  execute ;  and 
then  the  38th  section  provided  that  after 
the  time  for  redemption  allowed  by  the  act 
had  expired,  the  regularity  of  the  proceed- 
ings under  which  the  purchaser  at  the  sale 
claims  title  shall  not  be  questioned,  &c., 
unless  the  irregularity,  &c.,  appear  on  the 
face  of  the  proceedings,  or  be  made  to  ap- 
pear by  proceedings  commenced  before  the 
time  of  redemption  had  expired.  The 
deed  was  part  of  the  proceedings,  that  part 
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which  vested  the  title  in  the  purchaser  at 
the  sale ;  and  as  its  regularity  could  not  be 
questioned  except  in  the  mode  designated 
by  the  law,  it  furnished  prima  facie  evi- 
dence of  title  when  accompanied  with  proof 
of  the  official  character  of  the  sheriff,  and 
of  title  in  the  party,  &c.,  in  whose  name 
the  land  was  returned  delinquent.  The  58th 
section  of  this  act  not  only  embraced  the 
provisions  of  the  8th  section  of  the  act  of 
1809,  but  did  more.  The  act  of  1809  merely 
threw  the  onus  probandi  on  the  party  con- 
testing, to  show  irregularity;  but  did  not 
restrict  the  party  as  to  the  kind  of  irregu- 
larity or  the  mode  of  proving  it.     The 

435  38th  section   of   the   act  of  ♦1814,  re- 
stricted   the   party    to     irregularities 

appearing  on  the  face  of  the  proceedings; 
not  even  permitting  the  contesting  party 
to  look  beyond  the  proceedings  and  prove  by 
evidence  aliunde,  though  that  might  be 
the  sheriff's  receipt  for  the  taxes,  that  the 
taxes  had  been  regularly  paid;  for  it  is 
expressly  provided  that  after  the  expiration 
of  the  time  for  redemption,  the  arrearage 
of  taxes  for  the  nonpayment  of  which  the 
land  was  sold  should  not  be  denied. 

If  the  8th  section  of  the  act  of  1809  was 
not  embraced  by  these  provisions  of  the  act 
of  1814,  then  it  did  not  come  within  the 
purview  of  the  latter  act;  and  being  in 
pari  materia,  and  not  inconsistent  with 
any  portion  thereof,  it  continued  in  full 
force.  But  as  the  latter  act,  in  my  view, 
contains  substantially  the  same  provision, 
the  question  ceases  to  be  of  much  interest. 
Being  part  of  a  system  originating  in  1809 
and  carried  out  more  fully  in  subsequent 
acts,  one  may  reflect  light  on  the  other, 
and  serve  to  remove  any  doubt  as  to  the 
legislative  intent  in  provisions  of  the  more 
recent  laws.  That  intent  was  to  obviate 
the  difficulties  which  had  followed  from  the 
application  of  the  principles  of  law  and 
construction  before  referred  to  in  cases  of 
this  description.  So  far  as  it  respects  sales 
under  this  law,  it  was  designed  to  abrogate 
the  rule  which  required  the  claimant  to 
prove  that  all  the  prerequisites  of  the  law 
had  been  complied  with.  His  deed  fur- 
nished prima  facie  evidence  of  title  when 
made  by  the  officer  of  the  law.  Upon  this 
he  could  rest  unless  its  irregularity  was 
shown  by  the  contesting  party ;  and  after 
the  time  limited  it  could  be  questioned  for 
such  irregularities  only  as  appeared  on  the 
face  of  the  proceedings. 

If  the  burthen  of  showing  irregularity 
lies  on  the  party  contesting  the  validity  of 
the  deed,  and  the  time  for  redemption  hav- 
ing expired,  such  irregularity  must  appear 
on  the  face   of   the    proceedings,    the 

436  question    is  *presented,  whether  such 
irregularity    appears   on    the   face  of 

the  deed.  No  other  part  of  the  proceedings 
under  which  the  purchaser  claimed  title  is 
set  forth  in  the  bill  of  exceptions.  The 
8th  section  of  the  act  of  February  6th,  1809, 
directs  the  collector  to  make  a  deed  in  fee 
simple  to  the  purchaser,  reciting  the  cause 
of  sale.  By  the  28th  section  of  the  act  of 
February  9th,  1814,  the   sheriff   is   directed 


to  make  a   deed   to   the   purchaser  at  snch 
sale,    reciting    the    circumstances   thereof, 
and  setting   forth    particularly   and   truly, 
the  amount    of   the   purchase   money.    By 
the  provision  in    the    first   act  the  cause  of 
sale  was   to   be   recited   in   the  deed.    The 
cause  of  sale  was   the  nonpayment  of  taxes 
for  which  it  was  returned  delinquent.    The 
last  act  was  more  specific,  and  required  the 
circumstances  of  the  sale,    and   the  amoant 
of  the  purchase  money   to    be  recited.    By 
the  circumstances  of  the   sale,  I  do  not  un- 
derstand that  the  deed  is   to  recite  all  the 
steps    to    be    taken    by   the  various  oflScera 
which  preceded  the   sale,    but   the   circum- 
stances attending  the   sale   itself:  That  is 
to  say,  that  the  sale   was  made  at  the  time 
and    place   prescribed   for  the  sale  of  lands 
returned  as  delinquent;  that  the   subject  of 
sale  was  land  so  returned  as  delinquent;  if 
less  than  the   whole    lot   or  tract  was  soM, 
how  much  was  sold,  who  was  the  purchaser, 
and    the   amount  of  the  purchase  mooej: 
The  latter  provision    being  for  the  benefit 
of  the   former   owner  who   was   allowed  a 
year  after  the  sale  to  redeem   upon  paying 
the  purchase   money.     These    are   the   cir- 
cumstances  attending   the  sale ;  they  show 
the  cause  of  it ;  and   the  deed  need  contain 
no  other  recitals.     If  more  were  required,  it 
would  be  difficult  to   say   where    should  be 
the  limit.     If  the  deed  must  recite  how  the 
sale    was    advertised,    it  must  recite  it  was 
advertised   at    the    times   specified   at  the 
court-house  and  the  city  of    Richmond,  is 
both    are    required;    and    the    omission  of 
either   would    be    fatal.     As    the    law  pre- 
scribes   the    form    of    the    advertise- 
437      ment,  *and  a  mere  naked  power  should 
be  strictly  pursued,    it  would  be  nec- 
essary   to   proceed    a   step  further,  and  the 
deed  should  recite  not   only  that  it  was  ad- 
vertised,   but   advertised   the    time,  and  at 
the    places,    and    in    the    form    prescribed. 
And  what  reason    would   there  be  for  stop- 
ping at  the  advertisement?    It  is   no  more 
a   circumstance    attending    the    actual  sale 
than    the   sheriff's   return    that  the  land  is 
delinquent.     He  is  to  set  forth  distinctly  ifl 
his  return,  that  he  could  find  no   property 
in    his  bailiwick;  the   form   of   the  return 
is  given,    showing   the  name  of  the  person 
in  whose   name  it   was  charged,  a  descrip- 
tion   of   the  land,    amount  of  tax,  and  why 
returned   delinquent.     This  was  to  be  veri- 
fied by  an  affidavit ;  and  the  sheriff  is  made 
liable   to     heavy   damages   to    the   injured 
party   if  he  makes  an  untrue  return.    This 
return    is   a    much    more  important  fact  in 
the   circumstances   leading   to  and   preced- 
ing  the   sale  than  the  advertisement:  And 
must  it  be  recited?    And  so  we  may  revert 
to  the   duties  required  of  the  commissioner 
of    the   revenue,    and    of   the    clerk  of  the 
County   court,    all   of  which   should    have 
been   regularly   performed   before  the  sale. 
If  the  deed   is   to  show  by  recitals  a  strict 
compliance    with  the  law,  all  these  matters 
should  be  detailed  at  length.     Such  an  am- 
plitude of  recitation  could  never  have  been 
intended  in  requiring  the  deed  to  recite  the 
circumstances  of  the  sale,  and  set  forth  the 
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amount  of  purchase  money.  It  seems  to 
zne  that  the  validity  of  the  deed  does  not 
depend  upon  its  containing'  a  recital  that 
the  land  was  advertised ;  or  if  it  recites  gen- 
erally that  it  was  advertised,  the  failure  to 
set  forth  the  mode  in  which  it  was  so  adver- 
tised should  not  vitiate  it. 

Nor  do  I  conceive  that  such  deed  could  be 
questioned  by  parol  proof  of  a  failure  to 
advertise  the  sale  as  the  law  prescribes. 
It  is  unnecessary  to  determine  in  this  case 
what  are  the  proceedings  referred  to  in  the 
38th   section  of  the  act  of  1814,  upon 

438  the  face   of  which  *the   irregularity 
must  appear.     Suppose   the   sheriff's 

return  of  his  delinquent  list,  or  the  clerk's 
certificate,  or  the  assessment  of  the  com- 
missioner of  the  revenue,  or  the  sheriff's 
statement  of  sales,  separately  or  all  com- 
bined, to  constitute  these  proceedings ;  the 
term  proceedings  on  the  face  of  which  cer- 
tain matters  are  supposed  to  appear,  can- 
not be  applied  to  mere  acts  in  pais.  Of 
this  nature  is  the  advertisement  of  sale. 
The  law  does  not  require  any  return  to  be 
made  showing  that  the  sale  was  advertised, 
or  any  record  to  be  made  of  the  fact.  The 
posting  and  publishing  the  advertisement 
are  facts  to  be  proved  by  evidence  aliunde ; 
the  face  of  the  proceedings  can  disclose 
nothing  in  relation  to  them.  To  recite  in 
the  deed  that  the  land  was  dulv  advertised 
could  amount  to  nothing.  The  recitals 
would  be  no  evidence  of  the  facts  recited 
against  a  stranger  contesting  the  deed. 
Wiley  V.  Givens,  6  Gratt.  277,  and  cases 
there  cited.  If  the  claimant  be  required  to 
produce  proof  to  show  the  recitals  are  true, 
then  the  deed  would  not  be  prima  facie 
evidence  of  title ;  and  the  burthen  of  prov- 
ing its  irregularity  would  not  be  cast  on 
the  contesting  party,  as  provided  by  the 
acts  of  1809  and  1814 :  And  if  the  contest- 
ing party  be  permitted  to  controvert  the 
truth  of  the  recitals,  he  must  do  so  by 
parol  proof,  by  facts  not  appearing  on  the 
face  of  the  proceedings.  For  the  law  not 
requiring  any  return  of  the  advertisement, 
or  record  to  be  made  of  it,  or  of  the  evi- 
dence that  it  was  advertised,  it  is  a  matter 
to  be  proved  or  disproved  by  evidence  ali- 
unde :  And  no  matter  to  be  made  to  appear 
by  such  evidence,  can  be  received  to  ques- 
tion the  regularity  of  the  proceedings. 

To  require  proof  of  the  advertising  after 
the  time  for  redemption  had  expired,  would 
destroy  most  of  the  titles  claimed  under 
such  sales ;  and  subject  the  claimants  to  the 
evils  which  this  law  was  intended  to  rem- 
edy.    It  contemplated  a  disposition  of 

439  the    immense    ^mass     of    delinquent 
lands  which  in  the  western  part  of  the 

state  had  been  accumulating  almost  from 
the  revolution.  The  difficulty  of  preserv- 
ing the  evidence  of  such  acts  in  pais  had 
impaired  all  confidence  in  such  titles;  and 
as  numerous  sales  would  be  made  in  every 
county,  it  would  be  difficult,  if  not  imprac- 
ticable, for  each  purchaser  to  preserve  evi- 
dence of  an  advertisement  posted  at  the 
court-house,  of  which  perhaps  no  copy  was 
ever  made.     If  proceedings  were  instituted 


to  set  aside  the  sale  within  the  period  al- 
lowed for  redemption,  the  proof  might  be 
produced ;  but  if  the  owner  permitted  the 
time  to  elapse,  the  door  was  not  only  closed 
upon  such  evidence,  but  he  was  not  even 
permitted  to  deny  that  the  taxes  were  in 
arrear  for  which  the  land  was  sold,  so  as 
to  question  the  purchaser's  title;  whatever 
might  have  been  his  remedy  against  the 
officer  who  made  the  false  return. 

Other  provisions  of  the  act  of  February 
9th,  1814,  tend  to  confirm  the  construction 
placed  upon  it  in  regard  to  advertisements 
and  other  acts  to  be  proved  by  parol  evi- 
dence. The  30th  section  provides,  that  if 
at  the  sale  no  person  shall  agree  to  give 
for  any  tract  of  land  so  exposed  to  sale,  the 
amount  of  taxes  and  damages  in  arrear, 
the  title  of  such  tract  shall  thereupon  be 
vested  in  the  president  and  directors  of  the 
literary  fund,  in  the  same  manner  as  if 
they  had  been  purchasers  at  the  sale,  and 
as  if  the  sheriff  had  executed  to  the  literary 
fund  a  deed  therefor.  The  38th  section, 
as  we  have  seen,  declares  that  the  regular- 
ity of  the  proceedings  under  which  the 
purchaser  at  the  sale  or  the  literary  fund 
claims  title  shall  not  be  questioned.  The 
lands  thus  acquired  by  the  literary  fund  as 
purchasers  at  the  price  of  the  taxes  and 
damages  in  arrear,  formed  a  class  by  them- 
selves ;  and  though  subsequent  laws  permit- 
ted the  former  owner  to  redeem,  they  ceased 
to  be  a  subject  of  taxation,  and  were  not  in- 
cluded in  the  class  of  delinquent  lands. 
440  The  act  of  *1831  before  referred  to, 
keeps  up  the  distinction  ;  and  by  the 
provisions  of  that  and  other  acts,  the  title 
thus  vested  in  the  literary  fund  was  trans- 
ferred to  the  actual  occupant  claiming 
under  a  junior  patent.  If  there  was  such 
occupant,  or  the  land  was  to  be  sold  by  the 
commissioner  in  the  mode  prescribed.  If 
it  were  held  that  the  individual  purchaser 
at  a  sale  for  taxes,  must  show  either  by  the 
recitals  of  his  deed  or  by  proof  aliunde, 
that  the  sale  was  duly  advertised,  the  same 
rule  would  apply  to  lands  acquired  by  the 
literary  fund.  They  were  purchased  at  the 
same  sale ;  the  title  vests  by  the  same  pro- 
ceedings with  the  exception  of  a  deed, 
which  is  not  required  where  the  literary 
fund  becomes  by  operation  of  law  the  pur- 
chaser. The  38th  section  extends  to  both 
the  same  protection.  Yet  it  cannot  be  sup- 
posed that  the  legislature  contemplated  that 
the  literary  fund  should  seek  and  preserve 
parol  evidence  of  transactions  in  pais;  or 
that  the  literary  fund  or  those  claiming 
under  it  by  transfer  or  purchase,  should  be 
required  to  look  elsewhere  than  in  the  office 
to  which  the  proceedings  were  returned  to 
be  preserved  or  recorded,  for  the  evidence 
of  the  regularity  of  the  proceedings  by 
which  the  title  of  the  former  owner  had 
been  transferred :  Conforming  in  this  with 
the  whole  system  of  law  respecting  real 
estate,  by  which  every  purchaser  is  enabled 
by  a  diligent  examination  of  the  records, 
to  ascertain  with  reasonable  certainty,  the 
condition  of  the  title. 
If  no  recital  in  regard  to  the  advertise- 
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meat  was  necessary,  the  recital  so  far  as 
it  g'oes  was  surplusag-e;  and  the  omission 
to  recite  that  it  was  duly  advertised  did 
not  affect  the  deed.  The  recital  that  it  was 
advertised  at  the  court-house  for  two 
months,  may  well  stand  with  the  fact  that 
it  was  advertised  at  the  May,  June  and 
July  courts  and  in  some  public  newspa- 
per in  Richmond.  The  face  of  the  deed  is 
no  evidence  to  the  contrary;  and  if  not, 
then     no    evidence     of     irregularity 

441  'appeared  on  the  face  of  the  proceed- 
ings.    The   proof   which  the  plaintiff 

offered  to  show  that  the  sale  had  t>een  regu- 
larly advertised,  was  unnecessary.  I  think 
the  deed  was  improperly  excluded  from  the 
jury  upon  the  ground  of  any  objection  ap- 
pearing on  the  face  thereof.  The  deed,  if 
proved  to  have  been  executed  by  a  duly 
qualified  sheriff,  should  have  been  per- 
mitted to  go  to  the  jury  as  prima  facie  evi- 
dence of  such  title,  as  according  to  the  37th 
section  of  the  act  of  February  9th,  1814,  it 
purported  to  vest  in  the  purchaser  at  such 
sale,  liable  to  be  questioned  according  to 
the  38th  section  of  said  act  for  any  irregu- 
larity appearing  on  the  face  of  the  proceed- 
ings. 

On  the  second  bill  of  exceptions,  I  think 
the  deed  should  have  been  admitted  to  go 
in  evidence  to  the  jury,  for  the  purpose 
therein  mentioned ;  though  it  might  have 
t>een  ineffectual  to  pass  title.  It  was  com- 
petent to  show,  by  the  deed  and  other  evi- 
dence, an  actual  entry  under  a  claim  of 
title,  and  a  continued  holding  thereunder, 
so  as  to  make  out  a  title  or  right  of  entry 
by  actual  possession.  Shanks  v.  I^ancas- 
ter,  5  Gratt.  110.  Possession  so  taken  and 
continued  for  the  time  prescribed,  might 
ripen  into  a  right  of  possession,  and  so  bar 
the  defendant's  right  of  entry.  For  these 
reasons  I  think  the  judgment  was  erro- 
neous, and  should  be  reversed. 

MONCURE,  I^EE  and  SAMTTEI^S,  Js., 
concurred  in  the  opinion  of  Allen,  J. 

DANIEI^,  J.,  was  of  opinion  that  the 
deed  was  defective  as  a  statutory  deed,  for 
irregularities  apparent  on  its  face;  and 
that  it  was  not  competent  to  introduce  the 
evidence  offered  to  cure  those  irreg^ularities : 
And  therefore  that  the  first  bill  of  excep- 
tions showed  no  ground  of  error.  But  he 
was  also  of  opinion,  that  the  deed  was 
proper  evidence   for   the   purpose   of 

442  showing,    'together    with    the   other 
evidence,  an  entry  and  holding  under 

claim  of  title :  And  therefore  that  the  court 
below  erred  in  refusing  permission  to  the 
plaintiff  to  introduce  it  for  such  purpose. 

The  judgment  of  the  court  was  as  follows : 
It  seems  to  the  court  here,  that  the  fact 
that  a  sale  of  delinquent  lands  was  duly 
advertised  in  the  mode  prescribed  by  the 
24th  section  of  the  act  of  February  9th, 
1814,  2  Rev.  Code  of  1819,  p.  548,  was  not 
one  of  the  circumstances  of  such  sale, 
which  by  the  28th  section  of  said  act  was 
to  be  recited  and  set  forth  in  the  deed  exe- 
cuted by  the  sheriff  to  the  purchaser  at  such 
sale;  that    such   deed  is  not  vitiated  by  the 


failure  to  recite  that  a  sale  was  advertised, 
or  if  it  recites  generally  that  the  sale  was 
advertised,  by  the  failure  to  set  forth  par- 
ticularly the  mode  in  which  it  was  so  ad- 
vertised ;  that  after  the  time  for  redemp- 
tion allowed  by  the  36th  section  of  said  act 
shall  have  elapsed,  it  would  not  be  com- 
petent by  parol  testimony,  to  impeach  sach 
deed  for  such  failure;  the  advertisement 
being  a  mere  act  in  pais,  and  no  part  of 
the  proceedings  in  regard  to  sales  under 
said  act,  of  which  any  return  or  record  was 
required  to  be  made.  It  seems  to  the  court 
therefore  that  the  recital  contained  in  the 
deed  set  forth  in  the  bill  of  exceptions,  was 
surplusage ;  and  so  far  as  it  goes,  is  not 
inconsistent  with  the  fact  that  the  sale  was 
also  advertised  in  the  mode  and  at  the 
times  and  places  prescribed  by  the  act 
And  if  both  facts  might  be  true,  then  no 
such  irregularity  appears  on  the  face  of  the 
proceeding^  for  which  the  title  acquired  by 
the  purchaser  at  such  sale,  could  be  ques- 
tioned according  to  the  provisions  of  the 
38th  section  of  said  act. 

It  further  seems  to  the  court,  that  although 
it  would  have  been  incumbent  on  the  plain- 
tiff claiming  title  under  such  deed,  before 
he  could  have    availed   himself  thereof  for 

such  purpose,  to  have  shown  in  some 
443      stage  *of  the   trial    that   the   sheriff 

and   deputy   sheriff  were  such  oflScers 
as  the  deed  recited,  and  that  the  person  in 
whose   name   the  same  was  returned  delin- 
quent,  his   heir,    devisee   or   other  person 
claiming  by, through  or  under  him,  had  title; 
yet    it    does    not   appear   from   the  bill  of 
exceptions   that   such    testimony    had  not 
been  offered   previously,   or   had   not  been 
waived;  and    if   not,    the   decision   of  the 
court    complained   of  in  said  bill  of  excep- 
tions, precluded  the  introduction  thereof,  if 
in    the   power   of   the    plaintiff  to  prodnoe 
such    proof.     It  appears   from  the  bill  of 
exceptions  taken  altogether,  that  the  court 
rejected    said  deed  for  the  supposed  irregu- 
larity on  its  face ;  for  the  bill  of  exceptions 
sets   forth    that   after  such   rejection    the 
plaintiff  then,  with  the  object   of  removing 
the   objections  to  the  deed   which  appeared 
on    the  face  thereof,  offered   to   prove  bj  a 
witness  that  the  sale  had  been  regularly  ad- 
vertised ;  which  evidence  the  court  refased 
to  permit  to  be  given ;  showing  thereby,  that 
the   only   questions  decided   by   the  court, 
and   which  were   intended    by    the   biU  of 
exceptions    to   be    presented    for   revision, 
were  whether  said  deed  was  void  for  irregu- 
larity   appearing   on   its  face;  and   if  not 
whether   the  irregularity  could  be  cured  bj 
proof.     And    the    court    considering     said 
deed  as  void  for  such  supposed  irreg'ularitji 
rejected  said  deed  and  all  parol  proof  in  aid 
of   it.     Regarding   the  decision  of  the  said 
Circuit    court   as   going  to  the  validity  of 
the  deed  for  the  supposed  irregularity  which 
appeared    on   the  face  thereof,  it  seems  to 
the  court  here,  that  said  Circuit  court  erred 
in  rejecting  the  same  for   the  cause  afore- 
said ;  and  that  said  deed,   if  proved  to  have 
been    executed   by  a  duly  qualified  sheriffi 
should    have   been   permitted   to  go  to  the 
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jury  as  prima  facie  evidence  of  such  title 
as,  according'  to  the  37th  section  of  said  act, 
it    purported  to   vest  in   the   purchaser   at 

such    sale,  liable  to  be  impeached  ac- 
444      cording    to  the   38th   section  of  *said 

act  for  any  irregularity  appearing  on 
the  face  of  the  proceedings. 

It  further  seems  to  the  court  here,  that 
said  Circuit  court  erred  in  the  decisions  set 
forth  in  the  second  bill  of  exceptions.  The 
said  deed,  even  if  invalid  as  a  conveyance 
of  title,  was  in  connection  with  other  evi- 
dence, proper  evidence  to  show  an  entry  un- 
der a  claim  of  title,  and  a  continued  holding 
thereunder,  so  as  to  make  out  a  title  or 
right  of  entry  by  actual  possession. 

It  is  therefore  considered  that  said  judg- 
ment be  reversed,  that  the  verdict  be  set 
aside,  and  a  new  trial  awarded,  in  which 
said  deed,  if  again  o£Pered  in  connection 
with  evidence  showing  that  said  William 
Haynes  was  sheriff  and  said  M.  Erskine  was 
deputy,  as  in  said  deed  is  cited,  is  not  to  be 
rejected  as  invalid  for  the  alleged  irregu- 
larity appearing  on  the  face  thereof.  And 
also  with  instructions  that  if  said  deeds 
should  be  rejected  for  any  other  cause  as 
invalid  as  a  conveyance  of  the  title  which 
it  purports  to  convey,  it  would  still  be 
proper  evidence  in  connection  with  other 
proof  tending  to  show  an  entry  and  holding 
under  a  claim  title,  so  as  to  make  out  a  title 
or  right  of  entry  under  the  statute  of  lim- 
itations. 


445 


*Smith  &  al.  v.  Chapman. 

July  Term,  1858,  Lewisburff. 


I.  Deeds— Admission  to  Record— Proof  of  EzecuHon*— 
Case  et  Bar.— A  deed  executed  in  BoBton  in 
December  1798,  by  parties  living  there,  conveying 
land  in  Virginia,  is  properly  admitted  to  record 
upon  a  certificate  of  the  proof  of  Its  execution,  by 
the  subscribing  witnesses  before  the  court  of 
Suffolk  county,  slffned  by  a  person  describing 
bimself  as  clerk  of  the  court,  though  no  seal  is 
attached  to  it 

a.  Evidence— BJectmeot— Plaintiff  Claiminir  under  Deed 
of  Commissioners  of  Delinquent  Lands— Record. t— In 
ejectment  plaintiff  claims  under  a  deed  from  the 
commissioners  of  delinquent  lands;  the  record  of 
the  proceedings,  includiuflr  the  exhibits,  in  which 
the  sale  and  conveyance  of  the  lands  were  di- 
rected, is  competent  evidence,  though  there  be 
Irreff alarities  in  the  proceedinsrs  apparent  on  its 
face. 

*Deeds— Admission  to  Record— Proof  of  Execution.- 

lu  Reusens  v.  Staples,  52  Fed.  Rep.  94,  it  is  said :  "A 
deed  executed  in  Boston  in  December,  1708,  by  par- 
ties living  there  conveying  land  in  Virginia,  is  prop- 
erly admitted  to  record  upon  a  certificate  of  the 
proof  of  its  execation  by  the  sabscrlbinff  witnesses 
"before  the  court  of  Suffolk  county,  siirned  by  a  per- 
son describing  himself  as  clerk  of  the  court,  thoa^h 
no  seal  is  attached  to  it  Smith  v.  Chajmian,  10  Qratt. 
446.  The  instructions  asking  the  court  to  construe 
these  deeds  as  conveying  only  equitable  interests 
must  be  refused.'* 

f Evidence— Ejectment— Record  of  Proceedings  for 
Sale  of  Delinquent  Land.— For  the  proposition  that, 
In  an  action  of  ejectment,  where  the  plaintiff  claims 


3.  Same— 5arvey^C«se  at  Bar— On  a  survey  directed 
in  a  cause  some  of  the  lines  are  run  when  one  of 
the  parties  acts  as  chainman.  Upon  a  second 
order  of  survey  another  chainman  is  employed 
and  all  but  one  of  these  lines  is  asrain  run.  The 
line  not  run  the  surveyor  says  he  ascertains  to  be 
correct  by  other  lines  run,  and  the  line  is  sub- 
mitted to  the  jury  not  as  a  line  run  but  as  a  pro- 
tracted line.    This  is  not  error. 

4.  Same— Same— Comer  and  Line  Trees— Statements  of 
Dead  Chainman— AdmisslblUty.t— Statements  of  a 

chainman  who  is  dead  as  to  the  corner  and  line 
trees  of  a  survey  are  admitted  as  evidence;  but 
statements  as  to  the  locality  of  the  land  and  the 
streams  the  lines  would  cross,  are  not  admissible 
evidence  to  fix  the  locality  of  a  survey. 

5.  Same— Ejectment- Land  Patents  — Case  at  Bar.— 

Defendant  In  ejectment  having  introduced  the 
patent  under  which  he  claimed,  and  also  evidence 
to  prove  that  it  should  be  located  as  he  claimed 
so  as  to  cover  the  land  in  controversy,  to  do  which 
it  was  necessary  that  all  the  courses  in  the  patent 
should  be  reversed,  to  rebut  this  testimony,  the 
entry  on  which  the  patent  was  founded,  and 
the  survey  thereon  in  which  the  courses  were  the 
same  as  In  the  patent,  and  five  other  larffe  surveys 
bearluff  the  same  date  and  made  by  the  same  sur- 
veyor as  that  under  which  the  defendant  claimed, 
are  competent  evidence  for  the  purpose  of  show- 
ing that  the  survey  under  which  the.  defendant 
claimed  had  never  been  made  upon  the  land;  and 
thus  to  repel  his  claim  to  reverse  the  courses  of 
his  patent. 

6.  Surveys— Calls— nistake— Case  at  Bar.— Owners 
of  a  larffe  tract  of  land  convey  a  part  of  it.  The 
call  of  the  deed  is,  befirinninff  on  the  line  of  a  survey 
made  for  S  about  six  hundred  and  ninety  poles 
from  its  northerly  comer,  running  thence  with 
S*s  line  a  fflven  course  and  distance  to  two  white 

oaks.  etc.  Though  there  is  an  obvious  mis- 
446      take  in  some  one  or  other  of  the  *calls  of  the 

survey,  yet  the  beffinninff  corner  must  be 
made  at  the  point  on  the  line  of  S,  six  hundred 
and  ninety  poles  from  his  northerly  corner. 

7.  Same— 5ame— Same  — Same.— In  such  case  the 
action  of  the  court  or  the  commissioner  of  delin- 
quent lands  in  the  proceeding  for  the  sale  of  the 
land,  could  not  alter  the  beffinniuff  corner  called 
for  by  the  deed. 

under  a  deed  from  the  commissioner  of  delinquent 
lands,  the  record  of  the  proceedings  in  which  the 
sale  and  conveyance  of  the  lands  were  directed  is 
competent  evidence,  though  there  are  irrearulari- 
ties  apparent  on  the  face  of  the  proceedings,  the 
principal  case  is  cited  and  followed  in  Hitchcox  v. 
Rawson,  14  Gratt  634,  585,  and  note;  Waffsroner  v. 
Wolf,  28  W.  Va.  825. 

See,  in  accord,  Baylor  v.  Dejarnette,  13  Gratt  162. 
and  note;  Gales  v.  Miller.  8  Gratt.  8. 

(Evidence—  Ancient  Boundaries— Declarations  — 
Whose  Admissible.— See.  upon  this  subject,  principal 
case  cited  and  approved  in  foot-note  to  Clements  v. 
Kyles,  18  Gratt  468,  where  there  is  a  collection  of 
authorities. 

See  also,  citing  the  principal  case.  Hiffh  v.  Pan- 
cake, 42  W.  Va.  eo8,  26  S.  £.  Rep.  638,  where  the  dec- 
larations of  a  former  owner  of  land,  now  dead,  are 
held  to  be  admissible  to  show  the  identity  of  a  partlc  • 
ular  corner  tree,  or  other  comer  or  marked  bound- 
ary line ;  but  not  a  mere  general  statemen  t  or  claim 
that  a  certain  land  was  in  his  boundary. 
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S.  Sale  of  DeHnquent  Laod*— Ascertolnlnir  BoundMies 

—Case  at  Bar.— In  ascertainlnsr  the  boundaries  of 
tbe  land  claimed  by  tbe  plaintiff  wbo  claimed  as 
purcbaser  of  a  part  of  a  larnre  tract  sold  by  tbe 
commissioner  of  delinquent  lands,  no  regard  is  to 
be  bad  to  any  private  arrangements  or  divisions 
by  the  plaintiff  and  tbe  other  purchasers  of  parts 
of  tbe  same  tract  of  land  at  tbe  same  sales. 
9  Same— Adversary  Poasasslon— Effect  upon  Comnls- 
sloner'j  Deed  Conveyinir  Commonwealth's  Title.*— 
An  actual  possession  of  land  claiming  tbe  same 
adversely  does  not  prevent  tbe  operation  of  tbe 
deed  made  by  tbe  commissioner  of  delinquent 
lands,  conveying-  to  a  purcbaser  tbe  common- 
mrealtb's  risrbt  to  tbe  land. 

10.  Same— Purchasers— Not  Necessary  to  Prove  Regu- 
larity of  Proceedings— Effect  of  Decree  of  Court t— A 
purcbaser  at  a  sale  of  lands  made  by  a  commis- 
sioner of  delinquent  lands,  is  not  bound  to  prove 
that  all  tbe  previous  proceedinirs  of  tbe  commis- 
sioner and  tbe  court  were  resrular.  Tbe  proceed- 
ing is  one  id  tbe  nature  of  a  judicial  proceeding, 
and  tbe  orders  and  decree  of  the  court  made  in  it 
are  conclusive,  at  least  upon  strangers. 

11.  Forfeiture  of  Land-DUtlnct  Titles-Sale  of  the 
Land— Bffect.t— Land  is  forfeited  to  tbe  common- 
wealth under  distinct  titles.  Upon  a  proceeding 
to  have  tbe  land  sold  under  either  title,  tbe  sale 
and  conveyance  passes  all  tbe  title  vested  in  tbe 
commonwealth  under  both  titles. 

la.  Same— Same— Same— Same— Case  at  Bar.— Land  is 
forfeited  under  one  title  in  one  county,  and  under 

•Adversary  Possession— Statute  of  Limitations.- See, 

citiDflT  the  principal  case,  Taylor  v.  Pbllippi,  86  W. 
Va.  660.  14  S.  £.  Rep.  188:  Virginia  liininflr,  etc.  Co.  v. 
Hoover,  8S  Va.  454. 14  S.  E.  Rep.  680. 

tPorfelture  of  Lands— Purchasers— Not  Necessary  to 
Prove  Regularity  of  Proceedlncs— Effect  of  Decree  of 

Court.— For  tbe  proposition  that,  a  purcbaser  at  a 
sale  of  lands  made  by  a  commissioner  of  delinquent 
lands  is  not  bound  to  prove  that  all  tbe  previous 
proceedings  of  tbe  commissioner  and  the  court 
were  reg-ular,  such  proceeding  beinar  in  its  nature 
Judicial  and  tbe  orders  and  decree  of  tbe  court  are 
conclusive,  at  least  upon  stransrers,  the  principal 
case  is  cited  and  approved  in  Holly  River  Goal  0>. 
V.  Howell,  86  W.  Va.  616,  16  S.  E.  Rep.  218;  Strader  v. 
Goff.  6  W.  Va.  867:  Hays  v.  Heatberly,  36  W.  Va.  683, 
16  S.  E.  Rep.  287;  Carberry  v.  W.  Va..  etc,  R-  R-  Co., 
44  W.  Va.  268,  88  S.  £.  Rep.  6»6. 

In  Twiffgs  V.  Chevallie,  4  W.  Va.  487,  in  reference 
to  tbe  first  part  of  tbe  rule  above  laid  down,  it  is 
said:  "It  may  be  conceded  that  in  such  a  case  tbe 
purchaser  (from  tbe  commission  of  forfeited  lands), 
Weirick,  and  those  claiming  under  him,  would  not 
be  required  to  show  tbe  regTilarity  of  tbe  proceed- 
ing's under  which  the  sale  was  made,  according*  to 
tbe  authority  of  tbe  case  of  Smith  and  Others  v.  Chap- 
man, 20  Qratt.  445." 

tPorfeltare  of  Lands— Sale  of  the  Land  by  Commis- 
sioner—Effect.— In  Bowman  v.  Dewinff,  37  W.  Va.  123, 
16  S.  E.  Rep.  448,  it  is  said :  "It  is  apparent,  therefore, 
that  tbe  sale  of  1842,  made  under  and  by  virtue  of 
the  laws  above  cited,  and  the  deed  of  tbe  commis- 
sioner, conveyed  to  tbe  purcbaser  all  tbe  title  which 
tbe  commonwealth  bad  acquired  by  forfeiture,  no 
matter  under  what  title  or  in  whose  name  tbe  for- 
feiture occurred.  If  the  laud  was  forfeited  under 
tbe  Bowyer  and  Brecklnbrldsre  title  for  failure  to 
enter  on  the  land  books,  nevertheless  the  title  passed 
to  tbe  purchaser.    This  construction  of  the  law  is 


another  title  in  another  county,  tbe  land  in  one 
patent  eztendinff  into  both  counties.  Tbe  court  in 
which  tbe  proceeding  is  first  commenced  for  the 
sale  of  tbe  land  has  jurisdiction  of  tbe  subject 
and  tbe  sale  and  conveyance  under  its  decree 
passes  all  tbe  title  of  tbe  commonwealth,  tbooffb 
the  conveyance  under  tbe  decree  of  tbe  coort  of 
the  other  county  is  first  executed. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Kanawha  county,  by  Chap- 
man's lessee  ag^ainst  Aug-ustine  J.  Smith 
and  Joseph  Hamrick.  The  plaintiffs 
claimed  under  a  patent  to  George  Keith 
Taylor  for  ninety-four  thousand  six  hun- 
dred acres  of  land,  situate  in  the  oonnty  of 
Kanawha.  This  land  was  conveyed  by 
Taylor  to  Douthat  and  Chambers.  Tbey 
conveyed  to  Joseph  Blake  and  four  otbexs 
of  the  state  of  Massachusetts:  And 
Blake  and  his  partners  conveyed 
447  to  *Elias  H.  Derby  also  of  Massachu- 
setts, 8izt3'-one  thousand  and  fortj- 
eight  acres  of'  this  tract.  This  deed,  in 
describing  the  boundaries  of  the  land  con- 
veyed, called  to  commence  upon  the  line  of 
the  survey  upon  which  the  patent  issued 
about  six  hundred  and  ninety  poles  from 
the  northerly  comer.  The  whole  tract  was 
in  November  1841  reported  by  the  com- 
missioners of  delinquent  lands  for  tbe 
county  of  Kanawha  as  forfeited  to  the  com- 
monwealth for  the  failure  of  all  the  parties 
to  put  it  on  the  commissioners'  books;  one 
part  of  it  in  the  name  of  Derby  and  the 
remainder  in  the  name  of  Blake  and  others. 
Upon  this  report  of  the  commissioners  the 
court  on  the  4th  of  November  1841,  made 
decrees  directing  them  to  sell  the  land;  and 
in  May  1842  the  commissioners  reported 
that  they  had  divided  the  tracts  into  lots; 
the  remainder  of  the  tract  not  sold  to  Derby 
being  divided  into  lots  numbered  1,  2  and 
3;  and  the  part  conveyed  to  Derby  into  lots 
numbered  4,  5,  6,  7  and  8 ;  and  of  these 
Hiram  Chapman  was  the  purchaser  of  lots 
numbered  1,  2,  5  and  8.  In  May  1842  this 
report  was  confirmed,  and  the  commis- 
sioners were  directed  to  convey  the  land  to 
the  purchasers:  And  they  conveyed  to 
Chapman  by  deed  bearing  date  the  11th  daj 
of  July  1842. 

The  defendants  claimed  under  a  patent  to 
Boies  and  Fally  as  assignees  of  Porter, 
for  fifty  thousand  acres  of  land.  This  laod 
was  in  October  1840  reported  by  the  com- 
missioner of  delinquent  lands  for  the  countr 
of  Jackson  as  forfeited  for  nonpayment  of 
taxes :  And  on  the  14th  of  October  in  vaca- 

not  new.  either  in  Virginia  or  in  this  state,  but  Itii 
well  settled  in  both  states.  Smith  v.  Chapman.  lO  Or^ 
445:  Strader  v.  QofE,  6  W.  Va.  887;  Holly  River  Oal 
Ck>.  V.  Howell.  S6  W.  Va.  480.  15  S.  E.  Rep.  214." 

Forfeiture  of  Lands— Ststute— Effect  —  Upon  tliii 
subject,  see  tbe  principal  case  cited  and  approved 
in  Levasser  v.  Washburn,  11  Qratt  581.  and  nfiUi 
foot-note  to  Martin  v.  Snowden.  18  Gratt.  100:  SUte  v. 
Spouausle,  45  W.  Va.  426,  32  S.  £.  Rep.  288.  upon  tbe 
question  of  the  constitutionality  of  tbe  forfeitoie 
statutes. 

See  also,  citinsr  the  principal  case.  Kin^  v.  MoUins* 
18  Sup.  Ct.  Rep.  928.  020. 
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tton,  the  judge  of  the  Circuit  court  of 
Jackson  made  a  decree  for  the  sale  of  the 
land.  The  commissioner  reported  that  he 
sold  the  land  on  the  23d  of  November  1840 
to  Augustine  J.  Smith ;  and  on  the  12th  of 
November  1841  the  court  made  a  decree  con- 
firming the  sale  and  directing  a  convey- 
ance to  Smith  upon  the  payment  of  the 
deferred  installments  of  the  purchase 

448  money.     There  seems   to  *have  been 
some    delay   in    the  payment  of  the 

purchase  money;  and  the  commissioner 
did  not  execute  the  conveyance  until  the 
16th  of  September  1843.  The  defendant 
Hamrick  claimed  a  small  tract  of  land  un- 
der Smith. 

On  the  trial  the  plain tifF  offered  in  evi- 
dence an  office  copy  of  the  deed  from  Blake 
and  others  to  Derby,  which  was  objected 
to  by  the  defendants.  The  deed  had  been 
admitted  to  record  in  the  General  court  in 
1800,  upon  a  certificate  purporting  to  be 
made  by  the  clerk  of  the  Court  of  general 
sessions  of  the  peace  for  the  county  of 
Suffolk  in  the  state  of  Massachusetts.  He 
certified  that  at  a  term  of  that  court  held 
on  the  2d  day  of  December  1799,  the  three 
subscribing  witnesses  to  the  deed,  naming 
them,  proved  that  they  were  present  and 
saw  Blake  and  the  other  parties  sign 
and  deliver  the  instrument  as  their  act  and 
deed,  and  that  they  at  the  same  time  sub- 
scribed their  names  as  witnesses  to  the 
execution  thereof.  This  was  attested  by 
Szekiel  Price,  describing  himself  'X.  of 
said  court,"  but  without  a  seal.  This  copy 
of  the  deed  was  filed  with  and  made  a  part 
of  the  record  of  the  proceedings  of  the  Cir- 
cuit court  of  Kanawha  county  in  relation 
to  the  forfeiture  and  sale  of  the  land  pat- 
ented to  George  Keith  Taylor,  and  was 
offered  in  evidence  in  connection  with  said 
proceedings.  The  court  admitted  the  evi- 
dence ;  and  the  defendants  excepted.  This 
is  the  defendants*  first  exception. 

The  plaintiffs  having  introduced  in  evi- 
dence the  patent  to  Taylor  and  the  mesne 
conveyances  from  Taylor  to  Blake  and 
others  and  to  Derby,  then  offered  to  intro- 
duce the  record  of  the  proceedings  in  the 
Circuit  court  of  Kanawha  county  for  the 
sale  of  the  land  as  forfeited  to  the  common- 
wealth. This  record  contained  the  report 
of  the  commissioners  of  delinquent  lands, 
which  was  the  foundation  of  the  proceed- 
ings in  the  court;  and  it  also   con- 

449  tained  the  deeds  executed  by  *these 
commissioners     to     the     purchasers. 

The  defendants  objected  to  the  introduc- 
tion of  this  record  on  the  ground  of  errors 
and  irregularities  apparent  on  its  face. 
One  of  these  irregularities  was  that  in 
the  deed  made  by  the  commissioners  they 
misdescribed  the  boundaries  of  the  tract 
number  1,  conveyed  to  the  plaintiff:  And 
afterwards  they  executed  a  second  deed  to 
correct  this  error.  But  the  court  overruled 
the  objection  and  admitted  the  evidence: 
And  the  defendants  again  excepted.  This 
is  the  defendants'  second  exception. 

The  plaintiffs  further  offered  in  evidence 
a  plat  and  two  reports  of  the  surveyor  made 


under  orders  in  this  cause.  It  appeared 
that  when  the  first  survey  was  made, 
Chapman  the  lessor  of  the  plaintiff,  acted 
as  one  of  the  chainmen  in  running  seven 
of  the  lines.  But  when  the  plat  and  report 
was  recommitted  six  of  these  lines  were 
run  by  the  aid  of  other  chainmen ;  leaving 
only  the  line  f^H  on  said  plat,  which  had 
not  been  run  again ;  and  the  surveyor  stated 
that  he  had  run  other  lines  which  he  con- 
sidered as  equivalent  to  running  that  line, 
and  from  which  in  his  opinion  the  line  FH 
was  correctly  laid  down.  And  the  plain- 
tiff disclaimed  any  benefit  from  the  line 
FH,  as  a  measured  line ;  but  claimed  it  as  a 
line  laid  down  by  protraction,  and  ascer- 
tained by  the  surveyor  to  be  correctly  laid 
down.  The  defendants  objected  to  so  much 
of  said  plat  as  lays  down  the  said  line 
FH  as  evidence.  But  the  court  overruled 
the  objection :  And  the  defendants  again 
excepted.  This  is  the  defendants'  third 
exception. 

After  the  plaintiff  had  introduced  his  evi- 
dence as  aforesaid  and  also  parol  evidence 
to  show  the  localities  of  the  land  called  for 
in  his  title  papers,  the  defendants  intro- 
duced the  patent  to  Boies  and  Falley  and 
the  mesne  conveyances,  and  also  the  pro- 
ceedings in  the  Circuit  court  of  Jack- 
450  son  as  herein  before  stated.  *They 
also  introduced  parol  evidence  to  show 
that  the  land  embraced  in  the  patent  to 
Boies  and  Falley  lay  in  both  the  counties 
of  Jackson  and  Kanawha,  and  included  the 
land  in  controversy.  For  this  purpose  they 
introduced  as  a  witness  Jasper  Butcher,  a 
son  of  Paulser  Butcher  who  had  carried  the 
chain  on  a  survey  of  the  land  upon  which 
the  patent  issued.  He  stated  a  conversa- 
tion with  his  father  in  1810  or  1811  in  rela- 
tion to  the  corner  tree  of  this  survey  and 
two  marked  trees  which  witness  saw  when 
they  were  on  the  ground,  and  which  his  fa- 
ther said  were  line  trees  of  said  survey.  The 
defendants  then  proposed  to  prove  by  said 
witness,  that  when  he  was  at  said  corner  in 
1810  or  1811  with  his  father,  that  said  Paul- 
ser Butcher  pointed  out  to  the  witness  the 
waters  upon  which  the  survey  under  which 
the  defendants  claim  lay,  and  also  stated  to 
witness  the  waters  which  said  survey  would 
cross,  and  that  the  land  embraced  by  it 
lay  to  the  left  and  south  of  a  certain  line 
on  the  plat  of  the  surveyor  made  in  this 
cause.  But  the  plaintiff  objected  to  the 
evidence,  and  his  objection  was  sustained 
by  the  court.  But  in  rejecting  the  evidence 
the  court  said  the  defendants  might  prove 
by  the  witness  anything  said  by  Paulser 
Butcher  in  relation  to  the  running  of  the 
lines  of  said  survey,  or  what  natural  ob- 
jects they  passed  or  run  to,  or  anyotheract 
done  by  the  surveyor  at  the  time  the  survey 
was  made,  showing  where  it  lay.  To  the 
opinion  of  the  court  excluding  the  evidence, 
the  defendants  again  excepted.  This  is 
numbered  the  defendants'  fifth  exception. 

After  the  plaintiff  and  defendants  had 
introduced  their  evidence  as  before  stated, 
the  plaintiff,  as  rebutting  testimony, 
offered  in  evidence  a  copy  of  the  entry  upon 


V  R,  10  Gratt— 40 


625 


10  QRATT. 


Virginia  Rbpobts,  Annotatbd. 


461,  452.  463.  464 


which  the  patent  to  Boies  and  Fallej  was 
based,  and  also  the  surveys  of  five  large 
tracts,  all  bearing  the  same  date,  and 
made  by  the  same  surveyor.  The  calls  of 
the    patent  under  which  the    defend- 

451  ants  claimed,    *if  literally   followed, 
would   not  locate  the  land  where  they 

insisted  it  was ;  but  to  do  this  it  was  neces- 
sary to  reverse  all  the  courses :  And  the  ob- 
ject of  the  plaintiff  in  introducing  the  entry 
and  surveys,  was  to  show  that  the  courses 
in  the  patent  conformed  to  the  courses  in 
the  entry;  and  that  there  had  not  been  an 
actual  survey  of  the  Porter  entry.  The 
defendants  objected  to  the  evidence;  but 
the  court  overruled  the  objection :  And  the 
defendants  excepted.  This  is  their  sixth 
exception. 

The  seventh  and  eight  exceptions  of  the 
defendants  are  in  relation  to  instructions 
given  or  refused  by  the  court,  and  are  suffi- 
ciently stated  in  the  opinion  of  Judge  L/ee. 
The  fourth  exception  was  for  the  refusal 
of  the  court  to  grant  a  new  trial ;  and  as  this 
court  did  not  consider  that  question,  it  is 
not  necessary  to  state  the  facts. 

There  was  a  verdict  and  judgment  for 
the  plaintiff;  and  the  defendants  applied 
to  this  court  for  a  supersedeas,  which  was 
awarded. 

The  case  was  argued  by  Grattan  and  Pat- 
ton,  for  the  appellants,  and  Fry  and  B.  H. 
Smith,  for  the  appellees;  but  an  abstract 
of  the  argument  would  be  unintelligible. 

L/EB,  J.  Upon  the  trial  of  this  cause 
numerous  questions  were  raised,  and  vari- 
ous exceptions  taken  by  the  plaintiffs  in 
error,  all  of  which  are  made  grounds  of  as- 
signment of  error  here.  The  bills  of  excep- 
tions are  numbered  from  one  to  eight 
inclusive,  and  I  propose  to  consider  them 
in  the  order  in  which  they  are  numbered, 
excepting  the  fourth,  which  will  be  again 
referred  to  after  the  others  shall  have  been 
disposed  of. 

The  first  exception  was  to  the  opinion  of 
the  court   permitting  the  deed    from 

452  Joseph  Blake  and  others  to  *Elias  H. 
Derby,    dated  31st  of  December  1798, 

to  be  read  in  evidence  to  the  jury.  This 
deed  was  recorded  in  the  General  court  on 
the  12th  of  November  1800,  upon  a  certifi- 
cate under  the  hand  of  the  clerk  of  the  court 
of  general  session  for  the  county  of  Suffolk 
in  the  state  of  Massachusetts,  that  the  exe- 
cution of  it  by  the  grantors  had  been  duly 
proven  in  said  court  on  the  3d  of  December 
1799,  by  the  three  subscribing  witnesses; 
and  all  the  said  grantors  are  described  as 
being  of  Boston  in  said  county  of  Suffolk. 
By  the  act  for  regulating  conveyances, 
passed  12th  December  1792,  1  Rev.  Code, 
Pleasants'  ed.  1814,  p.  218,  as  amended  by 
the  act  of  the  26th  of  December  1794,  Ibid. 
462,  it  is  provided  that  where  a  party  who 
shall  sign  and  seal  any  deed  for  the  convey- 
ance of  lands,  shall  not  reside  in  Virginia, 
the  acknowledgment  by  such  party,  or  the 
proof  by  three  witnesses,  of  the  sealing  and 
delivery  thereof,  before  any  court  of  law, 
certified  by   such  court  in  the  manner  such 


acts  are  usually  authenticated  by  them, 
and  offered  to  the  proper  court  to  be  re- 
corded within  two  years  after  the  sealing 
and  delivery,  shall  be  as  effectual  as  if  done 
in  the  last  mentioned  court.  But  it  is  ob- 
jected that  the  authentication  of  this  deed 
was  not  such  as  to  render  it  admissible  to 
record,  because  the  certificate  of  the  derk 
of  the  court  in  Massachusetts  is  not  nnder 
the  seal  of  the  court,  and  that  there  is 
nothing  to  show  that  it  was  in  the  nsnal 
form  for  such  acts,  and  nothing  to  verify 
the  fact  that  the  party  signing  himself 
clerk  of  the  court  was  in  fact  such  clerk. 
There  is  nothing  in  the  act  of  assembly 
expressly  requiring  the  certificate  in  such  a 
case  to  be  under  the  seal  of  the  court,  nor 
any  verification  of  the  character  of  the 
officer  by  whom  it  shall  be  given  or  attested. 
Non  constat  that  there  is  a  seal,  because 
though  a  usual,  yet  it  is  not  an  indispen- 
sable incident  to  a  court.  And  in  the  ab- 
sence of  any  express  requirement, 
453  that  the  official  character  *of  the 
party  certifying  should  be  verified, 
his  certificate  that  he  is  such  officer  should 
be  deemed  sufficient,  just  as  the  certifi- 
cate of  a  justice  of  the  peace  before  whom 
a  deposition  is  taken  or  a  deed  acknowledged 
in  another  state,  that  he  is  such  justice,  is 
itself  sufficient,  without  any  verification  or 
proof  aliunde  of  his  official  character.  So, 
as  the  acts  of  a  court  are  usually  and  prop- 
erly certified  by  its  clerk,  the  certificate 
itself  is  prima  facie  evidence  that  the  asaal 
form  for  acts  of  the  kind  has  been  observed. 
But  there  is  another  answer  to  this  objec- 
tion. This  deed  is  referred  to  and  recited 
by  the  commissioners  of  forfeited  lands  for 
the  county  of  Kanawha,  in  their  report  to 
the  court ;  and  it  is  recognized  in  the  decne 
of  the  court  directing  the  same  to  be  sold 
as  forfeited.  It  is  thus  made  a  part  of  tbe 
record  of  the  proceeding  had  for  the  sale  of 
the  land,  and  as  such  was  properly  admis- 
sible in  evidence  to  have  such  legal  effect 
as  it  might  be  entitled  to,  if  the  record  itself 
were  so  admissible.  So  that  the  objection 
resolves  itself  into  the  objection  to  tbe 
whole  record  which  constitutes  the  subject 
of 

The  second  bill  of  exceptions.  It  is  al- 
leged that  such  defects  and  irregnlarities 
appeared  on  the  face  of  this  record  as  should 
exclude  it  from  going  in  evidence  for  any 
purpose.  Whether  the  supposed  irregular- 
ities do  or  do  not  in  fact  exist,  I  think  it 
not  very  material  to  enquire ;  t>ecanse  tbe 
record  being  properly  authenticated,  and 
being  the  proceeding  of  a  court  possessing 
competent  jurisdiction  over  the  subject  to 
which  it  related,  it  is  not  for  a  stranger  in 
a  collateral  proceeding  to  make  snch  an 
objection.  What  might  be  its  effect  is  an- 
other matter ;  but  it  was  premature  to  raise 
this  question  at  that  point.  It  was  part  of 
the  plaintiff's  claim  of  title,  and  of  his  evi- 
dence in  support  of  his  claim.  Whether  it 
constituted  a  complete  title  in  itself,  or  was 
only  a  link  in  the  chain,  and  whether  he 
could  connect  himself  with  it,  were 
454      all  questions  for  ^subsequent   constd- 
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eration  by  the  court  or  jury.  I  think, 
therefore,  the  objection  to  its  introduction 
was  properly  overruled. 

The  third  bill  of  exceptions  was  to  the 
opinion  of  the  court  permitting  a  part  of 
the  plats  of  survey  offered  by  the  plaintiff 
which  was  objected  to  by  the  defendants, 
to  go  in  evidence  to  the  jury.  It  appears 
that  when  the  first  survey  was  made  in  the 
cause,  Hiram  Chapman  one  of  the  lessors 
of  the  plaintiff  had  acted  as  a  chainman  in 
running  seven  of  the  lines,  and  which  were 
accordingly  so  laid  down  in  the  surveyor's 
first  report  from  such  running.  But  this 
report  was  recommitted,  and  all  these  lines, 
excepting  that  designated  on  the  plat  as  the 
line  FH,  were  run  over  again  with  the  aid  of 
other  and  disinterested  chainmen ;  and  the 
surveyor  also  did  other  running  which  he 
stated  he  regarded  as  equivalent  to  the  line 
f*H  on  said  plat,  and  from  which  he  stated 
that  that  line  was  correctly  laid  down. 
And  as  the  plaintiff  disclaimed  any  benefit 
from  the  line  FH  as  a  measured  line,  and 
contented  himself  with  treating  it  as  a  line 
laid  down  by  protraction ;  and  as  the  court 
in  permitting  the  plat  to  go  in  evidence  to 
the  jury,  restricted  the  use  of  the  line  FH 
in  any  other  way  than  as  a  protracted  line 
merely,  the  objection  growing  out  of  the 
irregularity  in  the  first  instance  in  permit- 
ting one  of  the  lessors  of  the  plaintiff  to 
act  as  one  of  the  chainmen  in  making  the 
survey,  was  I  think  successfully  answered 
and  overcome.  The  six  lines  in  question 
(other  than  the  line  FH)  were  to  be  regarded 
aa  measured  lines  in  respect  of  their  having 
been  run  by  the  disinterested  chainmen 
employed  on  the  second  occasion,  and  with- 
out regard  to  the  running  when  Chapman 
was  one  of  the  chainmen,  and  the  line  FH 
was  not  to  be  regarded  as  a  line  actually  run, 
but  as  a  line  laid  down  by  protraction ;  of  the 
correctness  of  which  the  jury  were  to  judge. 
Passing  by  the  fourth  bill  of  excep- 
455  tions,  we  come  to  *the  fifth,  which 
was  to  the  refusal  of  the  court  to  per- 
mit certain  statements  of  one  Paulser 
Butcher,  one  of  the  chain  carriers  when  the 
original  survey  under  which  the  defendants 
claimed  ivas  made,  to  be  given  in  evidence 
to  the  jury.  Paulser  Butcher,  it  was  proven, 
was  dead,  and  the  defendants  had  been  per- 
mitted to  prove  by  one  Jasper  Butcher,  his 
son,  what  he  had  heard  his  father  say  in 
regard  to  the  making  of  that  survey,  what 
running  had  been  done,  where  one  of  the 
lines  ran  and  where  a  corner  would  be 
found.  But  the  defendants  also  desired  to 
prove  that  the  said  Paulser  Butcher  in  1810 
or  1811  (the  Porter  survey  under  which  they 
claimed  being  dated  on  the  2d  of  September 
1796,)  pointed  out  to  the  witness  the  waters 
on  which  the  Porter  survey  should  lie,  stat- 
ing what  waters  the  lines  would  cross,  and 
that  the  land  embraced  by  said  survey  lay 
to  the  left  or  south  of  the  line  AB,  as  des- 
ignated on  the  plat.  To  this  evidence  the 
plaintiff  objected,  and  it  was  excluded  by 
the  court;  but  in  rejecting  it,  the  court 
stated  that  ^he  defendants  would  be  per- 
mitted to  prove  anything   the  said  Paulser 


Butcher  had  stated  in  relation  to  the  run- 
ning of  the  said  lines,  what  water  courses 
they  crossed  in  making  the  surve3%  or  what 
natural  objects  they  passed  or  run  to,  or 
any  other  act  done  by  the  surveyor  at  the 
time  the  survey  was  made,  tending  to  show 
where  it  lay.  In  this  ruling  of  the  court, 
I  cannot  perceive  that  any  error  was  com- 
mitted to  the  prejudice  of  the  defendants. 
The  rule  touching  the  admissibility  of 
hearsay  evidence  was  laid  down  as  broadly 
as  they  could  claim  it  should  be ;  and  the 
case  of  Overton  v.  Davisson,  1  Gratt.  211, 
relied  upon  by  the  plaintiffs  in  error,  fur- 
nishes no  authority  for  admitting  the  re- 
jected evidence.  In  that  case  the  evidence 
which  the  court  held  to  be  admissible  was 
the  declarations  of  the  surveyor  and  of  one 
of  the  chain  carriers,  (both  of  whom  vrere 
dead,)  as  to  the  execution  of   the  sur- 

456  veys  themselves,  *and  where  they  had 
marked    a   poplar  as   the    beginning 

corner  of  the  survey  number  1.  And  the  rule 
is  stated  to  be  that  in  a  controversy  touch- 
ing the  boundary  or  locality  of  a  tract  of 
land  granted  by  the  commonwealth  upon  a 
survey  made  by  an  authorized  surveyor, 
the  declarations  of  such  surveyor,  or  of  a 
chain  carrier  or  other  person  who  was  pres- 
ent at  such  survey,  as  to  the  acts  done  by 
or  under  the  authority  of  such  surveyor  in 
making  the  survey,  are  properly  admissible 
unless  plainly  irrelevant;  provided  they 
were  not  made  post  litem  motam,  and  are 
not  in  contradiction  of  the  surveyor's  official 
report.  Here  the  declarations  of  the  chain 
carrier  that  were  rejected  were  not  in  rela- 
tion to  any  act  done  by  the  surveyor  or 
under  his  authority  at  the  time  of  making 
the  survey,  but  were  rather  in  the  nature 
of  opinions  or  deductions  of  the  chain  carrier 
from  facts  which  he  supposed  to  be  within 
his  knowledge,  but  which  he  failed  to  state. 
They  are  clearly  not  within  the  rule  pro- 
pounded in  Overton  v.  Davisson,  and  were 
I  think  properly  rejected  by  the  court. 

The  defendants  having  given  in  evidence 
the  patent  under  which  they  claimed  title, 
and  also  adduced  testimony  tending  to  prove 
that  it  should  be  located  as  they  claimed,  so 
as  to  embrace  the  land  in  controversy,  the 
plaintiffs  by  way  of  rebutting  testimony, 
offered  to  give  in  evidence  a  copy  of  the 
entry  on  which  the  defendants'  survey  and 
grant  were  founded ;  also  a  copy  of  the  sur- 
vey made  on  said  entry,  and  copies  of  sev- 
eral other  surveys  purporting  to  have  been 
made  for  Joseph  Porter  by  the  same  sur- 
veyor on  the  same  2d  of  September  1796,  to 
wit :  A.  survey  of  twenty-five  thousand  acres 
on  the  waters  of  Elk  river  and  Gauley  river ; 
a  survey  of  fifty  thousand  acres  on  Cole 
river,  on  the  east  side  of  the  main  forks 
and  above  the  Spruce"  fork;  a  survey  of 
twenty  thousand  acres  on  the  waters  of  Cole 
river,  and  a  survey  of  thirty  thousand 

457  *acres  on  the  waters  of  Cole,  Guyan- 
dotte  and  Sandy  rivers.  To  this  evi- 
dence the  defendants  objected ;  but  the  court 
permitted  it  to  go  to  the  jury ;  and  this  con- 
stitutes the  subject  of  the  defendants'  sixth 
bill  of  exceptions. 


627 


10  GRATT. 


ViKGINIA  RjtPORTS,  ANNOTATBD. 


468,  469, 460 


It  is  easy  to  see  that  one  of  the  questions 
strongly  contested  between    the   parties   at 
the    trial,  was  as  to  the  identity  or  locality 
of  the  Porter  survey  of  fifty  thousand  acres 
under   which  the  defendants   claimed.     In 
order  to  give  locality  to  that  survey  as  the 
defendants   claimed,    it    was  necessary   to 
reverse   the  course  of  every  call  which  it 
contained.      This     upon    the    proofs    they 
claimed  the  right  to  do.     They  insisted  that 
the  evidence  proved  an  actual  survey   upon 
the  ground  as  claimed  by   them   to   an   ex- 
tent sufficient  to  enable  the  jury  to  correct 
what    they  said  were  the  mistaken  calls  in 
their  survey  and  grant.     On  the  other  hand 
the  plaintiff  sought  to  repel  the  exercise  of 
the  right  of  changing   and   reversing   the 
calls  of  the   defendants'    grant,    upon   any 
notion  of  an   actual   survey   having    been 
made.     He  sought  to  make  out  that    none 
such  had  in  fact   been   made;  that   the  de- 
fendants'   pretended  survey   was  what     is 
known  in  the  familiar  phrase  of  that  part 
of  the  state  as  *^a  chimney  corner  survey," 
made  by  the  surveyor  in  his  office,  without 
planting    his  instrument   or  stretching   a 
chain   upon   the   ground.     As  one   item  of 
proof  conducing    to  this  purpose,  he  offered 
the  entry  on  which  the  survey  was  founded, 
which  being  supposed  to  precede   the   sur- 
vey, yet  called  for  the  same  identical  courses 
and   distances  found   in  the  latter;  and  for 
the   same  timber  at  three  of  the   corners, 
and  for  a  stake  at  a  fourth.     So  he  offered 
the  surveys  as  showing  that  the  same   sur- 
veyor had  reported  five  large  surveys,    two 
of  fifty  thousand  acres  each,  one  of  twenty- 
five  thousand,  and  one  of  twenty  thousand 
acres,  as  all  made  by  him  on  the  same 
458      2d   of    September   17%,    in  "different 
and  remote  sections  within   the   wide 
limits  of  the  then  large  county  of  Kanawha. 
Now  what  might  be  the  weight  due  to  this 
testimony,  or  whether  the  doubts  and  diffi- 
culties which  it  might  serve   to  cast    upon 
the   theory  of  an   actual  survey  might    be 
satisfactorily  resolved  and  explained  or  the 
contrary,  were  matters  not  for  the  deter- 
mination of  the  court.     It  tended  in  a  cer- 
tain degree  to  disprove  the  actual   survey, 
and  thus  to  repel  the  right  to  shift  the  sur- 
vey from  its  calls  upon  the  notion   of  such 
actual  survey  having  been  made.    Certainly, 
the  court  could  not  say  that  it  was  so  totally 
irrelevant    that  it  should  be  excluded   from 
the   jury.     That  it  might  be  susceptible  of 
misconstruction,    or  that  it  might   be   used 
for  an  improper  purpose,  would  furnish  no 
reason  for  its  exclusion ;  because  it  was  the 
province  and  the  duty  of  the  court  to  guard 
against   any  such   misconstruction  or   im- 
proper use,  in  the  proper  way,  upon  a  proper 
application. 

The  seventh  bill  of  exception  taken  by 
the  defendants,  was  to  the  refusal  of  the 
court  to  give  certain  instructions  asked  for 
by  them;  and  also  to  certain  instructions 
which  the  court  did  give  in  lieu  of  some 
asked  for. 

The  first  of  these  instructions  asked  for 
by  the  defendants,  related  to  the  manner 
^^  which  the  sixty-one  thousand  and  forty- 1 


j  eight  acres  conveyed   by  Joseph   Blake  and 
others  to  Blias  H.  Derby,  was  to  be  located 
and  its  boundary  ascertained.    It  was  parcel 
of  the   tract   of  ninety-four  thousand  six 
hundred  acres  originally  patented  to  George 
K.    Taylor;  by   him  conveyed  to  Douthat 
and  Chambers;  and  by   them   to  the  said 
Blake  and  the  other  grantors  in  the  deed  to 
Derby.     And   the  question  was  as  to  where 
the   division   line   should   be   run  between 
that   part  of  the   ninety-four  thousand  six 
hundred   acres  conveyed  to  Derby  and  the 
part  retained  by  Blake  and  the  other 
459      grantors.     In  *the  deed  to  Derby  the 
land  conveyed  is  described  as  begin- 
ning  on  the  line  of  a  survey  made  for  one 
Samuel    Smith,     about    six    hundred  and 
ninety   poles  ^om   its    northerly    comer; 
running  thence  with   Smith's  line  a  given 
course   and  distance    to    two    white   oaks; 
thence   by    another    course     and   distance 
given,  crossing  certain  waters  to  a  beech 
on  the  Harrison  county   line;  thence  with 
said  line  a   given   distance;  and   from  the 
termination    of  that   distance    by   another 
course  and  distance  given,  to   the  place  of 
beginning.     And  the  instruction  asked  for 
was,  that    in    locating    the    land    the  jury 
should   begin  at   a  stake  six  hundred  and 
ninety  poles    from   the   northern  comer  of 
Smith's  survey  upon  his  line,  if  that  conld  be 
ascertained.     To  this  instruction  I  can  per- 
ceive   no    sufficient   objection.     The    term 
** about"  must   be   disregarded,    no  comer 
having  been  in  fact  made,  and  the  call  being 
not  for  any  object   but  for  a  mathematical 
point  only.     Cutts  v.  King,  5  Greenl.  R.  482; 
Purinton  v.  Sedgley,  4  Greenl.  R.  283;  and 
it  must  be  regarded  as  a  special    call  for  a 
stake  at  the  termination  of  six  hundred  and 
ninety  poles  from  Smith's  comer.    In  the 
absence  of  anything  to  control  the  call  for 
course  and  distance,  they  must  be  conformed 
to ;  and  I  can  perceive  no  sufficient  reason  for 
varying  the  distance  from  Smith's   corner, 
at  the  end  of  which  the   beginning  comer 
of  the   tract  conveyed  to  Derby   is  to  be 
placed.     It  is  true  the  distance  or  length  of 
the  opposite  line  will  have  to  be  increased, 
or   the  course  of  the  closing   line  of  the 
survey  varied.     But  this  will  not  be  suffi- 
cient to  vary  a  call  so  specific  as  for  a  given 
distance  upon  a  given  course  from  a  knows 
corner  of  another  survey.     To  say  that  dis- 
tance shall  yield  to  course  or   Vice    versa, 
where  there  is  a  conflict  between  the  dis- 
tance of  one  line  and  the  course  of  another, 
would  be  entirely  arbitrary;  and   the  trac 
rule  seems  to  be  that  the  one  or  the  other 
shall   be    preferred   according    to  the 
460      manifest  intent   of  the    parties  *attd 
the  circumstances  of  the  case.    Pres- 
ton's  heirs   v.    Bowman,    2  Bibb.    R.  493; 
L/oring  v.  Norton,  8  Greenl.    R.    61;  Scam- 
man  V.  Sawyer,  4  Greenl.  R.  429.     The  dis- 
tance at  the  end  of  which   that  portion  of 
the  entire  tract  granted  to  Taylor,  that  was 
conveyed  by  Blake  and  others  to  Derby  was 
to  begin,  is  the  base  line  of  the  part  re- 
tained;   an^    knowing  the  length  of  the 
entire  line,  it  must  be  supposed  the  grant- 
ors   intended  all    the  remainder  to  be  the 
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base  line  of  the  tract  conveyed  to  Derby, 
reserving*  a  base  line  of  six  hundred  and 
ninety  poles  for  the  part  retained ;  and  if 
we  are  to  say  in  which  of  the  calls  a  mis- 
take has  been  made,  it  would  seem  much 
more  likely  to  have  been  in  some  other 
rather  than  that  for  a  given  distance  from 
Smith's  comer,  and  which  must  necessarily 
constitute  a  distinct  and  complete  line  of 
the  part  retained  by  the  grantors.  And  if 
we  look  to  the  comparative  quantities  of  the 
part  intended  to  be  conveyed  to  Derby  and 
that  retained,  it  would  seem  that  they  must 
have  intended  to  fix  the  beginning  comer 
of  the  former  at  the  place  specified  in  the 
deed ;  and  that  any  other  course  or  distance 
should  be  varied  rather  than  its  distance 
from  Smith's  corner  should  be  increased. 
See  Preston's  heirs  v.  Bowman,  2  Bibb.  R. 
493,  and  Calvert  v.  Fitzgerald,  Lit.  Sel. 
Cases,  p.  388;  both  cases  in  which  course 
was  made  to  yield  to  distance.  I  think  too 
this  question  was  unaffected  by  what  had 
been  done  by  the  commissioners  of  forfeited 
lands  in  bringing  these  lands  to  sale,  or  by 
the  action  of  the  court  upon  their  report, 
and  other  proceedings.  Certainly  both  those 
commissioners  and  the  court  intended  to 
have  regard  to  the  true  and  proper  division 
line  between  the  tract  conveyed  to  Derby 
and  that  retained.  They  did  not  intend, 
nor  were  they  authorized,  to  create  and  set 
up  a  new  and  different  line  from  that  which 
had  been  fixed  by  the  parties.  It  is  true 
that  in  the  plat  made  by  the  commissioners 
to  illustrate  the  subject  of  their 
461  *sale,  they  fell  into  an  error  by  locat- 
ing the  red  oak  comer  where  they  did, 
and  running  from  that  point  seven  hundred 
poles  on  the  course  S.  37  degrees  E.  for  the 
post  comer  of  the  sixty-one  thousand  and 
forty-eight  acres  conveyed  to  Derby;  but 
their  report  to  the  court  and  the  description 
of  that  comer  given  in  it,  and  in  the  deed 
to  Chapman,  sufficiently  showed  what  cor- 
ner was  intended,  and  furnished  the  means 
of  correcting  the  error  b}'  fixing  the  red  oak 
corner  where  it  properly  stood  at  letter  F 
on  the  plat,  and  running  thence  (not  sixteen 
hundred  poles  as  proposed  by  their  second 
deed  to  Chapman,)  but  seven  hundred 
poles,  or  perhaps  six  hundred  and  ninety, 
for  the  post  comer  of  the  tract  conveyed  to 
Derby.  I  think,  therefore,  that  the  Circuit 
court  erred  in  refusing  to  give  this  instruc- 
tion ;  and  that  it  also  erred  in  giving  the 
instruction  which  it  did  give  in  lieu  of  it. 
What  was  the  operation  and  effect  of  the 
record  of  the  proceedings  of  the  commis- 
sioners was  not  a  matter  of  fact  to  be  left 
to  the  jury  in  the  form  submitted  to  them 
by  this  instruction,  but  a  question  of  law 
to  be  passed  on  by  the  court ;  and  if  this 
record  were  introduced  at  all  in  this  con- 
nection, the  court  should  have  instructed 
the  jury  that  it  did  not  affect  the  question 
as  to  where  the  division  line  referred  to 
oug^ht  to  be  run.  At  the  least  the  instruc- 
tion which  the  court  did  give  might  serve 
to  lead  the  jury  to  an  erroneous  conclusion. 
The  second  instruction  asked  for  by  the 
defendants  was  that  in  fixing  the  boundaries 


of  lot  number  1,  (purchased  by  Hiram 
Chapman  at  the  commissioners'  sales,)  as 
claimed  by  the  plain tifi^,  no  regard  was  to 
be  had  to  any  prior  interfering  claims  of 
others  not  involved  in  the  pending  issue, 
nor  to  any  private  arrangements  and  divi- 
sions between  the  lessors  of  the  plaintiff 
and  Smith,  Miller  and  others,  who  had  be- 
come the  purchasers  of  coterminous  tracts 
(other  parcels  ^  of  the  George  K.  Taylor 
srant    of    ninety-four    thousand   six 

462  ^hundred   acres,)  at   the   same   sales. 
It  is   difficult  to  understand  precisely 

what  was  meant  by  the  first  branch  of  this 
instruction,  or  what  prior  interfering  claims 
were  in  contemplation.  And  for  the  uncer- 
tainty and  obscurity  in  which  this  part  of 
the  instruction  was  involved,  the  court 
might,  as  it  did,  very  properly  refuse  to 
give  it.  If  it  was  intended  to  exclude  from 
the  consideration  of  the  jury  prior  surveys, 
which,  though  conflicting  with  the  Cham- 
bers survey,  might  yet,  by  proper  references 
and  connections,  serve  to  identify  it,  and 
thus  give  location  to  lot  number  1,  which 
was  parcel  of  it,  it  was  clearly  erroneous. 
But  I  do  not  perceive  why  the  court  refused 
the  other  part  of  the  instruction.  Lot 
number  1  was  to  be  located  by  the  title  pa- 
pers exhibited  by  the  plaintiff,  including 
the  record  of  the  sale  by  the  commissioners 
of  forfeited  lands,  and  by  the  evidence 
given  in  connection  therewith,  explanatory 
of  the  various  calls  and  references  which 
they  contained.  Any  private  arrangements 
and  divisions  between  the  purchasers  of 
the  different  lots  after  the  sales,  to  which 
the  defendants  were  no  parties  nor  in  any 
form  privy  or  consenting,  were  res  inter 
alios  actae  as  to  them ;  and  evidence  of  such 
private  arrangements  and  divisions  should 
not  have  been  received  as  against  them,  to 
show  how  that  lot  was  to  be  considered  as 
bounded. 

The  third  instruction  asked  by  the  de- 
fendants proposed  to  apply  the  rule  as  to  the 
eifect  of  an  existing  adversary  possession 
at  the  time  of  the  execution  of  a  convey- 
ance intended  to  operate  under  the  statute 
of  uses,  in  rendering  the  conveyance  inop- 
erative, to  the  case  of  a  deed  made  by  a 
commissioner  of  forfeited  lands  for  lands 
sold  by  him  under  the  provisions  of  the 
statute ;  it  being  propounded  upon  the  hy- 
pothesis that  the  jury  should  find  that  at 
the  time  of  the  conveyance  by  the  commis- 
sioners to  the  said  Hiram  Chapman,  the 
defendant  Hamrick  was  in  the  actual 

463  adversary  *posse8sion  of  the  land   in 
controversy,     claiming    title    to    the 

same.  The  court  however  refused  to  give 
the  instruction ;  and  in  lieu  thereof,  in- 
structed the  jury  that  Hamrick's  possession 
could  not  prevent  the  title  of  the  common- 
wealth from  passing  to  Chapman  by  the 
deed  of  the  commissioners,  unless  Hamrick 
was  in  a  condition  at  the  time  of  the  forfei- 
ture to  claim  the  benefit  thereof  under  the 
acts  of  assembly  then  in  force  for  the 
protection  of  claimants  under  grants  from 
the  commonwealth  of  lands  forfeited  under 
other  and  different  grants,  or  unless  he  had 
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held  possession  adversely  previous  to  the 
forfeiture,  under  claim  of  title,  a  sufficient 
leng'th  of  time  to  bar  a  recovery  by  those 
in  whose  names  the  same  had  been  forfeited 
or  those  claiming-  under  them.  The  doc- 
trine in  relation  to  the  effect  of  an  existing- 
adversary  possession  in  a  third  person  upon 
a  conveyance  of  the  land  intended  to  oper- 
ate under  the  statute  of  uses,  can  have  no 
application  to  a  conveyance  of  the  common- 
wealth's right  made  under  authority  of  law, 
in  the  appointed  mode,  whether  by  grant 
under  her  seal,  or  by  a  deed  duly  executed 
by  the  commissioners  of  forfeited  lands,  or 
bv  any  other  officer  whose  duty  it  may  be 
to  execute  the  same.  By  the  eighth  section 
of  the  act  of  30th  March  1837,  concerning 
western  land  titles,  Sess.  Acts,  p.  11, 
where  the  purchaser  of  forfeited  land  has 
paid  the  purchase  money,  provision  is  made 
for  the  conveyance  by  the  commissioners  of 
all  the  commonwealth's  interest  in  the  same, 
by  deed ;  and  it  constitutes  no  part  of  the 
condition  of  such  deed's  having  due  opera- 
tion and  effect  that  there  should  be  no  third 
person  in  possession  at  the  time  under 
claim  of  title.  Its  validity  is  wholly  irre- 
spective of  any  such  possession  unless  it 
had  continued  long  enough  to  bar  a  recov- 
ery at  the  suit  of  those  in  whose  names  or 
for  whose  default  it  had  been  so  forfeited, 
or  unless  it  were  under  such  circumstances 
as,  under  the  laws  in  force  at  the 
464  time,  *would  have  caused  the  forfei- 
ture to  enure  to  the  benefit  of  the 
party  so  in  possession.  There  can  be  no 
disseizin  nor  adversary  possession  as 
against  the  commonwealth,  in  the  legal 
acceptation  of  those  terms  as  applied  be- 
tween individual  citizens;  and  the  posses- 
sion that  will  render  a  conveyance  under 
the  statute  of  uses  inoperative  must  be  a 
possession  adversary  to  the  grantor, 
amounting  to  a  disseizin.  If  at  the  time 
of  the  forfeiture  or  afterwards,  the  forfei- 
ture is  declared  by  law  to  enure  to  the  ben- 
efit of  the  party  in  possession,  a  deed 
subsequently  made  by  the  commissioners 
would  of  course  pass  nothing  to  the  pur- 
chaser. And  so  if  at  the  time  of  the  forfei- 
ture, the  claimants  of  the  title  so  forfeited 
had  been  barred  of  their  right  to  recover  by 
the  long  continued  adversary  possession  of 
the  party  holding,  under  the  statute  of 
limitations,  the  commonwealth  would  only 
take  the  title  in  th^  same  plight  and  con- 
dition in  which  the  claimants  held  it,  and 
the  commissioners'  deed  would  be  inopera- 
tive to  convey  to  the  purchaser  any  other  or 
better  right  to  recover.  But  if  the  party  in 
possession  had  acquired  no  such  rights  at 
the  time  of  the  forfeiture,  from  that  time 
his  adversary  possession  and  the  statute 
of  limitations  must  cease  to  run  as  against 
the  commonwealth,  and  the  commissioners' 
deed  would  pass  her  title  thus  acquired  un- 
affected by  the  continued  possession  of  the 
party  holding  with  whatever  claim  of  title. 
I  think  therefore  the  court  properly  refused 
to  give  this  third  instruction,  and  that  there 
was  no  error  in  the  instruction  which  it 
did  give  in  lieu  thereof. 


By  the  fourth  instruction  asked  for  by 
the  defendants,  the  court  was  called  on  to 
say  to  the  jury  that  the  record  of  the  sale 
of  the  ninety- four  thousand  six  hundred 
acres  patented  to  George  K.  Taylor,  was 
not  sufficient  to  authorize  a  recovery  on  the 
demise  in  the  name  of  Hiram  Chapman ; 
but  that  the  plaintiff  must  show  that  the 
provisions   of  the  law   under  which 

465  the  *sale  was  made  had  t>een  fully  com- 
plied with.     It  is  not  very  clear  what 

is  meant  by  this  instruction.  I  suppose, 
however,  it  is  that  the  plaintiff  was  bound 
to  show  that  all  the  proceedings  of  the  com- 
missioners and  of  the  court  from  the  report 
of  the  forfeiture  by  the  former  down  to  the 
deed  of  conveyance  to  the  purchaser,  in- 
clusive, were  regular  and  in  due  course.  I 
think  there  is  no  foundation  for  this  prop- 
osition. The  proceeding-  was  one  in  the 
nature  of  a  judicial  proceeding-,  and  the 
orders  and  decree  of  the  court  made  on  it 
were  conclusive  at  least  upon  strangers. 
As  against  them  those  claiming  under  it 
could  not  be  called  on  to  show  its  regular- 
ity. It  is  manifest  from  the  whole  scope  and 
tenor  of  the  acts  on  this  subject,  that  the  reg- 
ularity of  the  sale  of  forfeited  lands  under 
the  decree  of  a  court  was  never  intended  to  be 
drawn  in  question  in  any  collateral  proceed- 
ing. The  fourth  section  of  the  act  of  1837, 
Sess.  Acts,  p.  10,  places  the  sales  of  these 
lands  on  the  same  footing  as  those  of  other 
lands  directed  to  be  sold  by  a  decree  of  a 
court ;  and  where  such  a  sale  has  been  made 
and  confirmed,  and  a  deed  executed  to  the 
purchaser,  he  certainly  cannot  be  called 
on  to  show  that  the  proceedings  in  the  suit 
which  resulted  in  the  decree  of  sale  under 
which  he  purchased,  and  its  confirmation, 
were  regular,  or  if  irregularities  were 
shown,  would  he  be  affected.  I  think  the 
instruction  was  properly  refused. 

The  fifth  instruction  asked  for  related  to 
the  effect  of  two  successive  sales  of  the 
same  land,  under  decrees  of  two  different 
courts,  by  virtue  of  the  forfeiture  of  two 
different  titles  supposed  to  have  been  rested 
under  and  by  virtue  of  successive  grants 
from  the  commonwealth  for  the  same  land. 
The  sale  under  which  the  plaintiff  claimed 
was  made  under  a  decree  of  the  Circuit 
court  of  Kanawha,  on  the  report  of  the  com- 
missioners for  that  county,  that  the  tract  of 
ninety-four     thousand     six    hundred 

466  acres  granted   to  George  K.  *Taylor 
by   patent  dated  4th  November  17%, 

was  forfeited  to  the  commonwealth.  The 
defendants  claimed  under  a  sale  made  by 
the  commissioners  of  Jackson  county  of  a 
tract  of  fifty  thousand  acres  granted  to 
Samuel  Boies  and  Frederick  Fally  on  the 
1st  of  April  1797.  The  order  for  the  sale  of 
this  latter  tract  was  made  by  the  judge  of 
the  Jackson  court  in  vacation  on  the  14tfa 
of  October  1840,  and  the  sale  was  reported 
to  the  court  and  confirmed  by  an  order  made 
on  the  12th  day  of  April  1841,  by  which  also 
the  commissioner  was  directed  to  make  a 
deed  to  the  purchaser,  (the  defendant 
Smith, )  on  the  payment  of  the  deferred  in- 
stallment.   The  proceeding  for  the  sale  of 
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the  ninety-four  thousand  six  hundred  acres 
under  the   forfeiture  of  the  Taylor    title, 
was  not  commenced  till  the  3d  of  November 
1841,    after  the  sale  under  the  Boies   and 
Kally   grant  had  been  confirmed.    But  the 
deed  to  Chapman,  the  purchaser  of  the  land 
in    controversy,  at  the  sale  under  the  order 
of  the  Kanawha  court,  was  executed  on  the 
11th  of  July  1842,  while  that  to  Smith  the 
purchaser  at  the   sale   under  the  order  of 
the  Jackson  court,  for  the  Boies  and  Fally 
land,  was  not  made  till  the  16th  of  Septem- 
ber 1843.     The  defendants  insisted  that  if 
the  land  in  controversy  was  embraced  both 
by  the  Taylor  grant  and  by  the   Boies  and 
f^lly   grant,  and  if  both   those   titles   had 
become    forfeited    to    the    commonwealth. 
Smith  the  purchaser  at  the  first  sale  under 
the    decree  of  the  Jackson  court,    thereby 
acquired   all  the  interest  and  title  vested  in 
the  commonwealth  by  both  forfeitures,  not- 
\rithstanding  his  deed   was  executed  after 
that  made  to  Chapman  under  the  Kanawha 
sale ;  and  they  moved  the  court  to  instruct 
the  jury  accordingly.     The  court,  however, 
refused  to  give  the  instruction  so  asked  for. 
It  cannot  be  doubted  that  the  policy  of  the 
legislature,  in  the  various  acts   concerning 
delinquent  and    forfeited    lands,    was    not 
only  to  secure  to   the   commonwealth 
467      *her  just  dues,  but  also  to  quiet  titles 
in  the  western  part  of  the  state ;  and 
to  remove  the  check   to  population,  and  the 
settlement  and  improvement  of  the  country 
which    their  unsettled  condition  served  to 
create.     This  latter  feature  of  the   legisla- 
tive policy  is  distinctly  avowed  in  the  pream- 
ble to  the  second  section  of  the  act  of  1835, 
Sess.  Acts,  p.  12,  and  is  plainly  manifested 
by  the  general  scope  and  tenor  of  the  whole 
legislation  upon  the  subject.     And  although 
there   is    no    exxnress    declaration    to   that 
effect,  yet  it  can  scarcely  be  supposed  that 
at  the  time  of  the  passage  of  the  act  provid- 
ing for  the  sale  of  forfeited  lands,  the  fact 
BO    universally    notorious  in    the    western 
portion    of  the   state,  that   the  same  lands 
had  been  in  many  instances  forfeited  to  the 
commonwealth  under  several  different  titles, 
was   unknown   to   the    legislature.     Indeed 
we  see  that    one  of  the  duties  assigned   to 
the   commissioners  of  delinquent  and  for- 
feited lands  by  the  third  section  of  the  act 
of  1837,  Sess.  Acts,  p.  10,  was  to  report  to 
the   court    all    the   information  they  could 
procure    in  relation  to  the  state  of  the  title 
to  such  lands  as  had  become  forfeited ;  and 
no  matter  concerning  the  title  to  land  sup- 
posed to  be  forfeited  could  be   more   perti- 
nent   or    important    than    the   fact  in  any 
given    case  that  the  land   in   question   had 
been  forfeited  under  several  different  rights. 
Now  where  in  any  given  case  the  commis- 
sioners should  report  that  a  tract  had  been 
so  forfeited  under  several  and  distinct  titles, 
it   can   hardly  be  supposed  that  any  court 
would   direct  two  several  sales  of  the  same 
land,  putting    several  titles  into  market  at 
the  different  sales.     So  if  after  a  decree  for 
the  sale  of  a  tract  of  land  ascertained  to  be 
forfeited  under  one  title,  the  commissioners 
were  to  report  the  same   land  as  also   for- 


feited under  another  and  different  title,  no 
court  would  have  thought  it  right  to  direct 
a  second  sale  of  the  same  land  under  the 
latter.  The  policy  of  the  laws  on  the  sub- 
ject was  to  quiet  titles  as   far  as  pos- 

468  sible,  *and  to  convey  a  good  title 
under  these  sales  as  far  as  the  com- 
monwealth had  the  means  of  so  doing. 
Certainly  nothing  could  tend  more  directly 
to  thwart  this  policy  than  to  give  these 
laws  the  construction  contended  for  by  the 
defendant  in  error.  If  there  could  be  sev- 
eral successive  sales  of  the  same  land  be- 
cause it  had  been  granted  to  several  distinct 
patentees,  all  of  whom,  or  those  claiming 
under  them,  had  suffered  it  to  become  for- 
feited by  failing  to  comply  with  the  revenue 
laws,  and  these  sales  but  served  to  transfer 
to  the  different  purchasers  the  several  dif- 
ferent titles  of  the  parties  so  in  default, 
the  effect  would  only  be  to  stir  up  the 
smouldering  embers  of  litigation  with  all 
the  new  bom  zeal  which  the  different  pur- 
chasers might  be  supposed  to  bring  to  the 
subject  of  their  speculation.  It  ^*  would  but 
serve  to  make  confusion  worse  confounded," 
and  to  aggravate  all  the  evils  which  it  was 
the   purpose  of  the   legislature   to  remove. 

There  is  a  plain  difference  between  the 
sales  authorized  by  the  act  of  February  9th, 
1814,  2  Rev.  Code  1819,  p.  542,  and  those 
to  be  made  under  the  act  of  February  27th, 
1837.  By  the  express  provisions  of  the 
former  act,  the  sales  were  of  the  title  and 
interest  of  the  parties  in  default  only.  The 
commonwealth  claimed  not  to  be  invested 
with  the  title  to  the  lands,  but  only  to 
assert  a  lien  upon  them  for  the  taxes  due 
her ;  the  title  remaining  in  the  owner  till 
the  sale  was  made.  The  thirty-seventh 
section  of  that  act  accordingly  expressly 
limits  the  operation  of  the  deed  made  to  the 
purchaser  to  the  conveyance  of  such  interest 
and  estate  as  was  vested  in  the  person  in 
whose  name  the  land  was  returned  delin- 
quent, and  the  extinguishment  of  any  use, 
trust  or  equity  of  redemption.  The  latter 
act  presupposes  that  the  title  to  the  land 
sold  is  vested  in  the  commonwealth  at  the 
time  of  the  sale.  It  did  not  design  to  pro- 
vide a  means  for  creating  or  declaring  for- 
feitures,   but  a   convenient  mode  for 

469  ascertaining    what    ^forfeitures    had 
.  accrued,  and  of  disposing  of  the  lands 

thus  acquired  by  the  commonwealth.  It 
assumed  that  the  acts  declaring  the  forfei- 
ture of  lands  for  the  failure  of  the  owners 
to  comply  with  the  revenue  laws,  were  suffi- 
cient proprio  vigore  to  work  out  their  own 
purpose,  and  to  transfer  the  title  perfectly 
and  effectually  to  the  commonwealth,  and 
in  the  proper  cases,  through  her  to  those 
claiming  under  another  grant,  who  were 
in  a  condition  to  avail  themselves  of  the 
provisions  for  their  benefit.  Hence  it  di- 
rects the  lands  to  be  sold  as  the  property  of 
the  commonwealth,  in  all  respects  as  in  the 
case  of  other  lands  directed  to  be  sold  under 
decrees  of  the  court ;  and  directs  the  com- 
missioner to  convey  to  the  purchaser  all  the 
interest  of  the  commonwealth  in  the  lands 
so   sold.      No  discrimination    is  made  be- 
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tween  different  titles  that  may  have  become 
vested  in  the  commonwealth  by  virtue  of 
several  forfeitures;  but  the  whole,  consti- 
tuting the  entire  estate  and  interest  of  the 
commonwealth,  is  transferred  to  the  pur- 
chaser. The  deed  to  be  made  is  to  be  a 
conveyance  in  fee  simple  of  the  common- 
wealth's whole  right  derived  to  her  by 
forfeiture,  without  regard  to  whatever  de- 
linquencies may  have  occasioned  it,  or  to  the 
different  sources  from  which  the  several 
forfeitures,  if  more  than  one,  may  have 
accrued.  It  is  true  the  commonwealth  gives 
no  warranty  of  the  title  conveyed ;  and  if 
there  be  a  better  outstanding  than  that  of 
the  commonwealth,  the  purchaser  takes  no 
indemnity  against  it.  But  whatever  right 
is  in  the  commonwealth,  derived  by  for- 
feiture under  the  revenue  laws,  must  pass, 
and  the  deed  conveying  her  interest  must 
stand  as  an  estoppel  to  the  commonwealth 
to  set  up  any  other  title  by  forfeiture  exist- 
ing in  her  at  the  time  of  the  sale.  The 
effect  of  the  deed,  so  far  as  title  acquired 
by  forfeiture  is  involved,  would  be  the 
same  as  that  of  a  grant  obtained  under  the 
thirty-fifth  section  of  the  act  of  December 

13th,  1792,  2  Rev.  Code  1819,  p.  525, 
470      which  *made   forfeited   lands  subject 

to  entry  and  patent.  If  the  same  land 
had  been  forfeited  under  two  several  titles 
and  a  grant  were  obtained  under  the  pro- 
visions of  this  section,  it  can  scarcely  be 
doubted,  I  apprehend,  that  the  whole  of  the 
commonwealth's  interest  acquired  by  both 
forfeitures  would  pass  to  the  grantee. 

I  deem  it  unnecessary  to  follow  the  coun- 
sel in  the  elaborate  examination  which  they 
have  made  of  the  doctrine  of  forfeitures  at 
common  law;  as  I  think  it  will  afford  but 
little  aid  in  elucidating  the  nature  and 
effects  of  a  forfeiture  of  land  under  our  rev- 
enue laws.  These  rest  upon  grounds  pecu- 
liar to  themselves,  and  differ  very  materially 
in  many  respects,  from  forfeitures  at  the 
common  law.  They  are  declared  for  a  spe- 
cial purpose  to  meet  the  exigency  of  the 
occasion  which  demanded  them;  and  they 
are  so  moulded  as  to  carry  out  the  particular 
policy  of  the  legislature.  And  moreover  the 
point  at  issue  is  not  what  the  commonwealth 
takes  or  holds  under  any  or  all  of  the  differ- 
ent forfeitures,  but  what  passes  by  her  con- 
veyance to  her  vendee  after  the  different 
titles  shall  have  been  united  in  her  by  the 
respective  forfeitures. 

It  is  true  the  act  of  22d  March  1842,  Sess. 
Acts,  p.  13,  provides  in  terms  that  all  the 
commonwealth's  interest  in  land  forfeited 
in  different  names  shall  be  vested  in  the 
first  purchaser,  and  any  further  sale  of  the 
same  land  is  prohibited.  It  also  provides 
that  the  court  shall  on  a  proper  report  from 
the  commissioners  in  any  such  case,  make 
an  order  quieting  the  title ;  and  it  is  limited 
in  its  operation  so  as  not  to  impair  the 
rights  of  purchasers  at  different  sales  made 
before  the  passage  of  the  act;  in  all  which 
cases  the  rights  of  the  parties  were  to  be 
determined  by  the  previous  laws.  And  it 
is  insisted  that  these  provisions  would  have 
been  unnecessary  if  under  the  previous  laws, 


the    whole  of  the  commonwealth's  interest 
passed   to   the   purchaser  at  the  first 

471  sale.  I  think  however  this  act  *is  to 
be  regarded  rather  as  a  legislative  in- 
terpretation of  previous  laws  though  to  take 
effect  in  the  future  only  and  to  remove  any 
doubt  or  ambiguity  which  might  be  sup- 
posed to  attend  their  construction,  than  as 
the  enactment  of  a  new  provision.  It  was 
no  doubt  thought  that  it  might  be  ques- 
tioned whether  under  previous  laws,  the 
first  sale  passed  the  whole  of  the  common- 
wealth's title ;  and  the  legislature  thought 
proper  to  put  an  end  to  all  difficulty  on  that 
subject  in  future ;  but  as  the  rights  of  pre- 
vious purchasers  must  of  course  depend  on 
the  construction  placed  by  the  courts  on 
the  previous  laws,  it  very  properly  excepted 
such  cases  from  the  operation  of  that  act, 
leaving  them  to  be  settled  under  the  laws 
in  force  at  the  time  such  previous  pur- 
chases were  made. 

But  it  is  insisted  that  as  Chapman  got 
the^rst  deed  from  the  commissioners  of 
forfeited  lands,  the  legal  title  thereby 
passed  to  him,  whatever  might  be  the 
equitable  rights  of  Smith  under  his  prior 
purchase ;  and  that  in  this  action  Chapman 
being  the  holder  of  the  legal  title,  mast 
prevail.  This  renders  it  necessary  to  con- 
sider the  precise  effect  of  the  sale  made  by 
the  commissioners  of  Kanawha  county,  as 
to  so  much  of  the  land  as  is  embraced  both 
within  the  boundaries  of  the  Chambers  sur- 
vey and  those  of  the  Porter  Purvey,  if  part 
thereof  be  embraced  by  both.  The  Cham- 
bers survey  lies,  as  we  have  seen,  in  the 
county  of  Kanawha,  and  was  sold  by  the 
commissioners  for  that  court.  The  Porter 
survey,  according  to  the  pretensions  of 
the  plaintiffs  in  error,  lies  partly  in  the 
county  of  Jackson,  and  partly  in  the  county 
of  Kanawha,  embracing  a  portion  of  the 
land  covered  by  the  Chambers  survey ;  and 
it  was  sold,  as  we  have  seen,  by  the  com- 
missioner of  Jackson  county.  By  the  8th 
section  of  the  act  of  March  15th,  1838,  which 
is  amendatory  of  the  act  of  1837,  Sess. 
Acts  1838,  p.  19,  where  a  tract  of  land 

472  liable  to  be   sold   as    forfeited,    *lay 
partly   in    more   than   one  county,  it 

was  to  be  reported  and  sold  by  the  commis- 
sioner of  that  county  in  which  the  greater 
part  lay ;  but  the  validity  of  the  sale  was 
not  to  be  in  anywise  affected  if  it  turned 
out  that  the  greater  part  did  not  lie  in  the 
county  where  so  sold.  So  that  if  any  part 
lay  in  that  county,  the  sale  would  be  good. 
Thus  the  court  of  Jackson  county  had  juris- 
diction to  decree  a  sale  of  the  Porter  tract, 
though  part  might  be  in  the  county  of 
Kanawha ;  and  if  it  embraced  a  part  of  the 
tract  covered  by  the  Chambers  survey,  to 
that  extent  the  exercise  of  jurisdiction  by 
the  Jackson  court,  on  familiar  principles, 
served  to  appropriate  the  subject  and  to 
oust  the  jurisdiction  which  the  Kanawha 
court  might  otherwise  properly  have  exer- 
cised. So  that  if  the  plaintiffs  in  error  had 
in  the  opinion  of  the  jury,  sustained  their 
pretensions  as  to  the  locality  of  the  Porter 
survey,  the  Kanawha  court  had  no  jurisdic- 
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tion  over  that  portion  of  the  land  common 
to  both  surveys;  and  nothing  therefore 
passed  to  the  purchaser  under  its  decree  as 
to  so  much  of  the  land  as  is  embraced  by 
both.  In  this  view  I  think  \he  fifth  in- 
struction asked  for  propounded  the  law  in 
substance  correctly,  and  that  the  court  erred 
in  refusing  to  give  it. 

The  last  instruction  asked  for  by  the  de- 
fendants, embraced  in  their  seventh  bill  of 
exceptions,  related  to  the  manner  of  identi- 
fying or  giving  locality  to  the  Porter  sur- 
rey of  fifty  thousand  acres  under  which 
they  claimed.  They  asked  the  court  to  tell 
the  jury,  that  if  necessary  they  should  vary 
the  magnetic  calls  and  locate  it  from  the 
natural  objects  called  for;  and  in  so  doing 
that  they  should,  if  necessary  for  the  pur- 
pose of  preserving  the  form  of  the  survey, 
disregard  the  call  to  cross  Mill  creek,  and 
locate  the  land  by  the  other  natural  objects 
called  for.  The  court  declined  to  give  the 
instruction  in  the  form  proposed ;  but 

473  told  the  *jury  that  if  they  were  satis- 
fied from  the  evidence  the  survey  had 

been  run  without  crossing  Mill  creek,  they 
had  the  right  to  disregard  that  call  and  to 
locate  the  land  by  the  other  calls  in  the 
grant;  and  if  necessary,  to  reverse  and 
change  every  call  of  the  grant.  The  court 
thus  in  terms  did  instruct  the  jury  as  desired 
in  relation  to  the  right  to  vary  the  magnetic 
calls,  and  the  only  question  is  as  to  disre- 
garding the  call  to  cross  MiU  creek.  The 
patent  call  is  not  for  ^'Mill  creek"  but  for 
** waters  of  Mill  creek;"  and  there  is  a 
vagueness  and  want  of  precision  in  the 
reference  to  the  form  of  the  survey.  It  is 
not  very  clear  whether  the  **form  of  the 
survey"  which  the  instruction  affirms  must 
be  preserved,  is  that  given  by  the  plat  of 
the  surveyor  which  he  is  required  to  return 
with  his  certificate  of  the  survey,  or  that 
obtained  by  platting  according  to  the  courses 
and  distances  given,  or  in  some  other  mode. 
And  I  am  by  no  means  prepared  to  agree 
that  to  preserve  any  particular  supposed 
form  of  survey  would  per  se  constitute  a 
sufficient  reason  in  every  case  to  reject  a 
call  for  a  natural  object,  or  an  actually 
marked  corner.  On  the  contrary  I  appre- 
hend cases  have  been  of  not  un frequent 
occurrence  in  which  a  call  for  a  natural  ob- 
ject, as  a  creek  or  even  a  marked  tree,  has 
been  held  sufficient  to  control  and  materi- 
ally vary  the  form  which  the  survey  would 
assume  if  such  call  had  been  omitted. 
The  case  of  Newsom  v.  Pry  or,  7  Wheat.  R. 
7,  is  of  that  character:  And,  indeed,  most 
of  the  numerous  cases  in  which  natural  ob- 
jects found  upon  the  ground  have  served  to 
control  both  course  and  distance,  will  be 
found  to  be  of  the  same  class.  I  think  the 
court  might  properly  refuse,  as  it  did,  to 
give  this  instruction  in  the  form  proposed. 
But  on  the  other  hand,  while  the  instruction 
which  it  did  give  was  correct  as  far  ad  it 
went  if  properly  understood  and  applied, 
yet  the  terms  in  which  it  is  couched  are 
such  as  might  perhaps  lead  the  jury  to 

474  infer  that  *proof  of  an  actual  survey 
was   the   necessary  condition  of  the 


exercise  of  the  right  to  disregard  the  call 
for  the  waters  of  Mill  creek,  and  locate  the 
land  by  the  other  calls.  It  is  true  the  law 
providing  the  means  of  acquiring  title  to 
waste  and  unappropriated  lands  requires  the 
surveyor  to  make  an  actual  survey,  and  to 
mark  and  bound  it  with  proper  abuttals 
either  made  for  the  purpose  or  adopted  at 
the  execution  of  the  survey.  And  when  a 
grant  issues  the  legal  presumption  is  that 
this  duty  has  been  performed.  But  if  it 
be  shown  that  in  fact  it  has  been  wholly 
omitted,  yet  as  this  is  the  fault  of  the  officer 
of  the  government,  and  not  of  the  owner  of 
the  survey,  his  rights  should  not  be  lost 
when  the  omission  can  be  supplied  by  any 
rational  means  and  description  furnished 
by  the  certificate  of  survey.  And  it  is  now 
well  settled  that  a  grant  may  be  valid  if 
the  land  granted  can  be  identified  though 
no  actual  survey  had  ever  been  made.  New- 
som V.  Pryor,  7  Wheat.  R.  7 ;  Alexander  v. 
Lively,  5  Monr.  R.  159;  Baxter  v.  Evett's 
lessee,  7  Monr.  R.  329;  Bockley  v.  Bryan, 
cited  1  Pirt.  Dig.  113.  The  description 
given  of  the  land  intended  to  be  granted  and 
which  is  copied  into  the  grant  from  the 
certificate  of  the  survey,  must  be  such  as 
with  the  aid  of  proper  parol  testimony, 
will  serve  to  identify  and  separate  it  from 
the  land  surrounding.  But  in  no  case  is 
it  necessary  that  every  call  shall  be  satis- 
fied. Cases  of  grants  having  conflicting 
calls  are  of  not  uncommon  occurrence,  but 
such  a  n-ant  is  not  therefore  necessarily 
void.  If  the  conflict  be  irreconcilable,  one 
or  the  other  of  the  conflicting  calls  may  be 
rejected,  and  locality  given  to  the  survey 
by  the  rest;  and  in  determining  which  call 
shall  be  disregarded,  the  rule  is  that  the 
one  less  material  and  less  certain  shall 
yield  to  the  one  more  material  and  more 
certain.  Newsom  v.  Pryor,  7  Wheat.  R.  7; 
Massie  v.  Watts,  6  Cranch  R.  148 ;  Benedict 

V.  Gaylord,  11  Conn.    R.  335.     And  if 
475      there  be  *found  one  call    incongruous 

and  irreconcilable  with  the  other  calls 
of  the  grant,  but  it  appear  that  the  survey 
can  be  located  by  those  others,  and  it  is 
shown  by  whatever  evidence,  that  this  in- 
congruous and  incompatible  call  had  been 
inserted  in  the  certificate  of  survey  by  mis- 
take, it  would  seem  that  there  certainly 
could  be  no  less  reason  and  propriety  in 
rejecting  it  than  if  the  mistake  were  dem- 
onstrated by  proof  that  the  lines  had  been 
actually  run  when  the  original  survey  pur- 
ported to  have  been  made,  and  that  no  such 
object  as  that  constituting  the  call  in  ques- 
tion any  where  occurred  upon  them. 

The  defendants'  eighth  bill  of  exceptions 
related  to  the  manner  of  running  the  line  « 
from  the  beginning  comer  of  the  Chambers 
survey  (on  which  the  patent  to  Taylor  was 
founded, )  at  letter  F  on  the  plat  to  the  next 
corner  called  for.  The  call  was  to  run  with 
Samuel  Smith's  line  S.  37  degrees  E.  three 
thousand  seven  hundred  and  thirty-two 
poles  to  two  white  oaks,  without  naming 
them  as  a  corner  to  any  other  survey :  And 
the  defendants  insisted  that  the  call  must 
stop  at  the  end  of  the  three  thousand  seven 
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hundred  and  thirty-two  poles  on  Smith's 
line,  unless  the  jury  were  satisfied  that  the 
two  white  oaks  named  in  the  Chambers 
survey  were  made  (marked  as  a  comer  I 
presume  is  intended,)  for  that  survey  at 
a  different  place,  and  that  they  were  not 
authorized  to  extend  that  line  beyond  the 
distance  called  for,  by  proof  that  Smith's 
corner  was  at  a  greater  distance  from  the 
red  oak  at  F.  The  court,  however,  refused 
to  g'ive  an  instruction  in  the  form  proposed ; 
but  told  the  jury  that  in  the  absence  of 
proof  fixing*  the  comer  elsewhere,  it  must 
be  placed  at  the  end  of  the  distance  called 
for:  But  if  they  were  satisfied  from  the 
evidence  that  the  comer  stood  at  the  same 
place  as  Gallatin's  or  Smith's  comer,  then 
they  should  extend  the  line  without  regard 
to  distance  to  that  comer ;  and  if  its  posi- 
tion was  denoted   by   letter  G  on  the  plat, 

they  should  extend   it  to   that   point. 
476      *The  mere  coincidence  in  the  calls  of 

the  surveys  for  two  white  oaks  as  a 
comer  might  not  per  se  be  sufficient  to  fix 
the  identity  of  the  corners  intended ;  but 
that  the  call  in  the  Porter  survey  does  not 
describe  the  white  oaks  as  a  comer  of  Gal- 
latin's or  Smith's  survey,  is  no  sufficient 
reason  why  proof  should  be  required  that 
the  two  white  oaks  were  actually  marked 
as  a  corner  to  the  former,  or  to  exclude 
proof  that  the  corner  intended  was  that 
made  for  the  latter.  The  surveyor,  in  mak- 
ing the  Porter  survey,  might  have  adopted 
the  comer  marked  for  the  Gallatin  or  Smith 
survey ;  and  although  he  may  have  omitted 
by  mistake  to  describe  it  as  such  in  his 
certificate,  yet  the  fact  was  open  to  proof 
aliunde,  and  if  the  evidence  was  sufficient 
to  satisfy  the  jury  of  the  identity  of  the 
comers  intended,  the  effect  was  the  same 
as  if  the  Porter  survey  had  called  for  the 
white  oaks  as  being  a  corner  of  the  Gallatin 
or  Smith  survey.  I  think,  therefore,  the 
instruction  which  the  court  gave  was  all 
that  the  defendants  had  a  right  to  require, 
and  that  it  was  substantially  correct. 

The  fourth  bill  of  exceptions,  which  was 
passed  by  in  the  order  of  enumeration,  is 
to  the  refusal  of  the  court  to  grant  a  new 
trial ;  and  it  purports  to  set  out  all  the  facts 
proved  in  the  cause.  As,  however,  in  the 
view  I  take,  a  new  trial  must  be  had,  I  deem 
it  unnecessary  to  say  anything  further  on 
the  subject  of  this  exception. 

I  am  of  opinion  to  reverse  the  judgment, 
and  to  direct  a  new  trial  on  the  principles 
herein  before  indicated. 

ALLEN,  DANIEL  and  SAMUELS,  Js., 
concurr^  in  the  opinion  of  Lee,  J. 

MONCURE,  J.,  dissented. 
Judgment  reversed. 


477  *Millersv.  Catlett. 

October  Term,  1858.  Rlctamoad. 
Bxecators  and  Administrators— Action  on  Administra- 
tion Bond— Evidence*— Case  at  Bar.— In  an  action  for 

*See  monosraptaic  note  on  "Ezecators  and  Admin- 
istrators'*; also,  monographic  note  on  "Official 
Bonds"  appended  to  Sang-ster  y.  Com.,  17  Gratt.  134. 


a  (UvastaHt  by  a  creditor  of  a  testator  against  the 
executor  and  his  sureties,  the  settled  acconnt  of 
the  executor  was  introduced,  which  showed  a 
credit  to  the  executor  of  money  paid  a  legatee. 
The  executor  proposed  to  show  by  parol  proof,  that 
the  legatee  paid  was  not  the  legatee  of  bis  testa- 
tor, but  of  a  person  of  whom  his  testator  was  exec- 
utor, and  had  received  sufficient  assets  to  pay  the 
legacy,  but  had  not  done  it.  Hsld:  The  fact  of 
such  a  legacy,  and  that  the  executor's  testator 
was  the  executor,  should  be  proved  by  the  will 
and  the  record  of  his  qualification:  and  parol  evi- 
dence was  inadmissible  for  that  purixise. 

This  was  an  action  of  debt,  at  the  rela- 
tion of  the  plaintiffs  in  error,  on  the  official 
bond  of  Alexander  Catlett  executor  of  John 
Catlett  senior.  The  declaration  averred  the 
recovery  of  a  judgment  by  the  plaintiffs  in 
error  against  the  executor  on  a  single  bill 
of  his  testator,  and  a  return  of  nulla  bona  on 
the  execution.  Issue  was  joined  upon  the 
plea  of  conditions  performed ;  and  on  the 
trial  before  the  County  court  there  was  a 
verdict  and  judgment  for  the  plaintiffs  in 
error.  The  case  was  carried  by  supersedeas 
to  the  Superior  court,  where  the  judgment 
of  the  County  court  was  reversed  and  the 
cause  remanded  to  the  County  court  for  a 
new  trial.  To  this  judgment  of  reversal  the 
plaintiffs  in  error  obtained  a  supersedeas 
from  this  court. 

On  the  trial  of  the  cause  in  the  County 
court,  the  controversy  turned  upon  the  state 
of  the  executor's  accounts ;  and  two  excep- 
tions were  taken  by  the  defendants  in  error 
to  decisions  of  the  court  rejecting  evidence 
offered  by  them.  The  plaintiffs  in  error 
offered  in  evidence  the  executorial  accounts 
of  the  executor  as  settled  by  commissionen 
of  the  County  court,  which  had  been 
478  returned  and  approved  and  *recorded. 
Upon  the  first  of  these  settlements 
there  was  a  charge  under  the  head  of  ''Paid 
to  legatees,"  to  said  John  A.  Catlett  six 
hundred  and  ninety -seven  dollars  and  thirty- 
three  and  three-quarter  cents.  The  defend- 
ants thereupon  offered  to  prove  to  the  jury 
by  parol  evidence,  (having  produced  a  wit- 
ness for  that  purpose, )  that  said  sum  was 
paid  to  John  A.  Catlett  as  a  legatee  of 
Joseph  Catlett  deceased,  on  whose  estate 
the  said  John  Catlett,  senior,  the  testator 
of  the  defendant  Alexander  Catlett,  had  ad- 
ministered, and  that  the  said  John  Catlett 
senior  had  assets  to  have  paid  the  legacy, 
but  omitted  to  do  so;  which  evidence  the 
court  on  the  motion  of  the  plaintiffs  in  er- 
ror excluded  from  the  jury.  The  second 
bill  of  exceptions  presents  the  same  question 
as  that  raised  by  the  first. 

G.  N.  Johnson  and  Cooke,    for  the  appel- 
lants. 
There  was  no  counsel  for  the  appellee. 

ALLEN,  J.,  delivered •  thevopinion  of  the 
court : 
After  stating  the  case,  he  proceeded: 
We  do  not  perceive  any  valid  objection  to 
the  decision  of  the  County  court  rejectingr 
the  evidence.  If  John  Catlett  senior  hid 
been    the  administrator  of  Joseph  Catlett, 
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and'  instead  of  paying  the  debts  and  legfa- 
cies  due  from  that  estate,  had  wasted  the 
assets,  it  would  have  been  a  debt  from  his 
estate  of  the  highest  dignity.  But  no  foun- 
dation was  laid  for  the  introduction  of  parol 
proof  of  the  facts  relied  on.  The  will  of 
Joseph  Catlett,  or  an  official  copy  of  it, 
would  have  been  the  best  evidence  that  such 
a  legacy  had  been  bequeathed  to  John  A. 
Catlett.  And  the  order  of  court  granting 
letters  of  administration  upon  the  estate  of 
Joseph  Catlett  to  John  Catlett  senior,  should 
have  been  produced  to  show  his  qualifica- 
tion. If  the  facts  existed  they  could  readily 
have    been  established  by  copies   from   the 

record;  and  the  secondary  evidence 
479      *was  properly  rejected  by  the  County 

court.  We  are  therefore  of  opinion 
that  the  judgment  of  the  Superior  court 
reversing  the  judgment  of  the  County  court 
was  erroneous.  It  is  therefore  considered 
that  the  same  be  reversed  with  costs.  And 
this  court  proceeding,  &c.,  it  seems  to  the 
court  here  that  there  was  no  error  in  the 
judgment  of  the  County  court;  it  is  there- 
fore considered  that  the  same  be  affirmed. 

Judgment  reversed. 


480 


*Cordlev.  Burch. 

October  Term.  1868,  Richmond. 
(Absent  Lss.  J.) 


Bonds— R«cltal»—Bstoppel«— Cam  at  Bsr.— N  livlnflr  in 
Vlrsrinia  brouffbt  two  suits  in  Sonth  Carolina,  and 
B  llvtnff  there  became  his  security  for  costs.  N  exe- 
cuted to  B  a  bond  with  sureties  livlnsr  in  Virginia, 
with  condition  to  Indemnify  him  aaralnst  injury 
for  havinar  entered  into  the  nndertakinar  as  surety 
for  the  said  costs.  In  an  action  by  B  aarainst  N 
and  his  sureties,  the  records  of  the  suits  brouarht 
by  N  in  Sonth  Carolina  were  offered  in  evidence 
by  B,  and  were  objected  to  on  the  srronnd  that 
they  showed  that  B  had  not  become  the  surety  at 
the  date  of  the  bond  of  N,  and  his  sureties  to  him. 
Hkij>:  That  the  defendants  not  showing  that  B 
was  surety  for  N  for  cosu  in  other  cases,  their 
bond  must  be  held  to  refer  to  these  suits;  and 
they  are  estopped  by  their  bond  from  denying 
that  B  was  the  surety  of  N  at  the  time  of  its 
execution. 

This  is  an  action  of  covenant  brought  by 
Kdward  Burch  against  Charles  Cordle,  on 
two  obligations  of  Josiah  NoUey  and  his 
sureties,  of  whom  the  defendant  was  one ; 
by  one  of  which  obligations  the  obligors 
bound  themselves  to  pay  unto  the  plaintiff, 
Edward  Burch  of  Chesterfield  district  in  the 
state  of  South  Carolina,  whatever  sum  of 
money  he  might  be  compelled  by  law  to  pay 
for  the  said  Josiah  NoUey,  **he,  the  said 
Burch  having  become  the  said  Nolley's 
security  for  costs  in  two  suits  instituted  by 
the  said  Nolley  against  Thomas  Kirkley 
and  John  Squiers  his  security,  of  the  district 
and  state  aforesaid;"  and  by  the  other, 
after   reciting    that    ** Edward     Burch     of 

*See  foot-note  to  Cecil  v.  Early,  10  Qratt.  108,  where 
the  cases  which  cite  the  principal  case  are  collected. 


Chesterfield  district,  state  of  South  Caro- 
lina hath  entered  into  bond  for  the  costs 
that  may  accrue  in  certain  cases  wherein 
Josiah  Nolley  is  plaintiff  and  Thomas 
Kirkley  and  John  Squiers  are  the  defend- 
ants, in  case  the  costs  should  fall  on  the 
said  Nolley  in  the  said  cases,"  the  obligors 
bound  themselves  to  indemnify  the 
481  said  Burch  *from  any  harm  or  injury 
that  he  might  sustain  from  having 
entered  into  the  bond  aforesaid.  The  only 
plea  was  ^* conditions  performed,"  to  which 
the  plaintiff  replied  generally;  and  on  the 
issue  thereon  joined,  verdict  and  judgment 
were  rendered  for  the  plaintiff. 

On  the  trial  of  the  issue  the  plaintiff 
offered  in  evidence  the  two  obligations  afore- 
said ;  and  two  transcripts  of  records  of  the 
Court  of  common  pleas  in  the  district  of 
Chesterfield  in  the  state  of  South  Carolina, 
being  the  records  of  the  two  suits  instituted 
by  the  said  Nolley  against  the  said  Kirkley 
and  Squiers,  and  of  the  proceedings  against 
the  plaintiff  Burch  as  security  for  costs  in 
the  said  suits,  f^rom  these  records  it  ap- 
pears that  the  suits  were  instituted  in  De- 
cember 1829,  a  rule  was  made  for  security 
for  costs  in  March,  and  renewed  in  Septem- 
ber 1830,  and  the  bond  of  Burch  as  such 
security  bears  date  the  8th  of  March  1831 ; 
whereas  the  obligations  executed  for  his 
indemnity  bear  date,  one  of  them  on  the  15th 
of  March,  and  the  other  on  the  29th  of  July 
1830.  All  of  the  six  persons  whose  names 
are  signed  to  the  first  of  these  two  obliga- 
tions, are  named  as  obligors  in  the  last, 
but  only  three  of  them  signed  it.  The 
last  is  a  more  formal  instrument  than  the 
first,  and  seems  to  have  been  executed  for 
that  reason,  as  the  object  of  each  of  them 
is  the  same.  The  defendant  moved  the 
court  to  exclude  the  said  records  from  going 
in  evidence  to  the  jury;  because  it  appeared 
that  the  plaintiff  had  not  in  fact  become 
the  security  of  the  said  Nolley  at  the  date 
of  either  of  the  said  obligations,  but  had 
become  so  afterwards,  as  appeared  by  said 
records.  But  the  court  overruled  the  motion, 
and  told  the  jury  that  in  the  absence  of  any 
proof  to  the  contrary,  they  ought  to  regard 
the  said  records  as  evidence  of  the  amount 
of  costs  which  the  plaintiff  had  paid  for 
Nolley,  and  for  which  the  defendant  was 
liable  to  the  plaintiff.  The  defendant  ex- 
cepted to  this  opinion ;  which  is  the 
482  only  error  ^assigned  in  the  judgment. 
There  being  a  verdict  and  judgment 
for  the  plaintiff,  Cordle  applied  to  this  court 
for  a  supersedeas,  which  was  allowed. 

G.  N.  Johnson,  Gholson  and  Joynes,  sub- 
mitted the  case  for  the  appellant. 
There  was  no  counsel  for  the  appellee. 

MONCURE,  J.,  after  stating  the  case, 
proceeded : 

There  can  be  no  doubt  but  that  the  two 
suits  referred  to  in  the  obligations  on  which 
this  action  is  founded,  are  the  same  suits  of 
which  transcripts  of  the  records  were  offered 
in  evidence;  and  that  the  plaintiff  Burch 
became  Nolley's  security  for  costs  in  the 
said   suits,    and   as  such   was  compelled  to 
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pay  the  sums  of  money  sued  for  and  recov- 
ered in  this  action.  There  is  no  variance 
between  the  records  and  the  obligations  and 
declaration.  The  defendant  offered  no  evi- 
dence of  the  existence  of  any  other  suits,  or 
any  other  security  ship  for  costs  to  which 
his  obligations  could  refer;  but  rested  his 
defence  alone  upon  the  ground  that  the 
bond  by  which  the  plain tifif  became  security 
for  costs  bears  date  after  the  date  of  the 
said  obligations,  which  purport  to  be  for 
the  indemnity  of  the  plaintiff  against  a 
prior  securityship. 

But  though  the  obligations  bear  date,  it 
does  not  follow  that  they  were  fully  exe- 
cuted, before  the  bond.  Delivery  is  neces- 
sary to  the  complete  execution  of  a  bond, 
which  may  not  be  delivered  until  long  after 
its  date,  and  will  take  effect  from  its  deliv- 
ery, not  from  its  date.  The  date  is  prima 
facie,  but  not  conclusive,  evidence  of  its 
delivery  at  that  time.  The  presumption 
may  be  repelled  by  other  evidence.  It  is  not 
unusual  that  a  bond  dated  at  one  time  and 
intended  to  be  delivered  at  another,  recites 
that  the  consideration  has  been  received ; 
when,  in  fact,  it  has  not  been  received  at 
the  date,  but  is  expected  to  be,  at  or 
483  before  *the  delivery  of  the  bond. 
The  bond  is  considered  as  speaking  at 
the  time  of  its  delivery,  and  not  of  its  date. 
In  such  a  case  there  is  no  incongruity ;  and 
if  the  consideration  be  received  at  or  about 
the  time  of  delivery,  according  to  the  inten- 
tion and  expectation  of  the  parties,  there 
can  be  no  doubt  as  to  the  obligation  of  the 
bond  on  all  the  obligors,  whether  principals 
or  sureties. 

The  circumstances  strongly  tend  to  show 
that  this  is  precisely  such  a  case;  and  well 
warranted  the  jury  in  so  considering  it. 
NoUey,  residing  in  Virginia,  instituted  two 
suits  in  South  Carolina,  and  was  required 
to  give  security  for  costs.  He  had  friends 
in  Virginia  who  would  become  his  sureties, 
but  not,  it  seems,  in  South  Carolina.  The 
plaintiff  Burch  residing  in  that  state  agreed 
to  become  his  security  on  being  indemnified 
by  a  bond  with  sureties  residing  in  Vir- 
ginia; and  accordingly  the  obligations 
aforesaid  were  given  for  his  indemnity, 
and  he  became  security  for  costs.  It  does 
not  expressly  appear  when,  or  how,  the  ob- 
ligations were  delivered,  nor  whether  deliv- 
ered before,  at  the  time,  or  after  he  became 
security  for  costs.  They  were  signed  in 
Virginia  and  delivered  in  South  Carolina: 
Of  course  some  time  intervened  between 
their  date  and  delivery.  They  may  have 
been  sent  by  NoUey  to  his  attorney  in  the 
suit  to  be  delivered  to  Burch  on  his  enter- 
ing into  bond  as  security  for  costs,  if  he 
had  not  already  done  so.  In  natural  order, 
the  delivery  of  the  obligations  would  follow 
the  execution  of  the  bond ;  and  it  is  fair  to 
presume,  in  the  absence  of  proof  to  the  con- 
trary, that  such  was  the  fact. 

But  it  is  immaterial  in  what  order  the 
obligations  were  delivered  and  the  bond  was 
executed.  The  whole  was  one  continuous 
transaction.  The  substance  of  it  plainly 
was  that  Burch  agreed  to   become  security 


for  costs,  and  Nolley  agreed  to  indemnify 
him.  Burch  did  become  such  securitj, 
484  and  these  obligations  were  ^delivered 
to  him  for  his  indemnity.  It  must  be 
presumed  that  they  were  so  delivered  with 
the  defendant's  consent.  He  acknowledged 
in  them  that  Burch  had  become  security  for 
costs,  and  is  thereby  estopped  from  deny- 
ing the  fact,  or  showing  that  it  occnrred 
after,  instead  of  before,  the  obligations 
were  executed.  Cecil  v.  Karley  and  others, 
supra  196,  and  Cox,  &c.  v.  Thomas,  Ac,  9 
Gratt.  312,  and  cases  cited  in  the  latter. 

I  think  the  court  did  not  err  in  refusing 
to  exclude  the  said  records  from  the  jury, 
nor  in  giving  the  instruction  which  it  did; 
and  am  therefore  for  affirming  the  judg- 
ment. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  affirmed. 
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October  Term,  1868,  Rtcbmond. 


Conflict  of  Law- EmsBclpotlon  of  Slaveo— Cose  at  Bar. 

—The  owner  of  slaves  in  Virginia  took  tliem  wiUi 
him  in  NoTember  18S1  to  New  York,  with  tlie  inten- 
tion to  emancipate  them,  and  there  he  executed  a 
deed  of  emancipation  attested  by  one  witness. 
After  remainins-  in  New  York  a  few  days,  he  re- 
turned to  Virginia,  bringing  the  negroes  with 
him:  and  ever  after  during  his  life  he  treated 
them  as  free.    Hsld: 

I.  Same-Suno-VsUd  in  New  Vork-Cfiect  In  VIr. 
ginls.— The  owner  of  the  slaves  having  taken 
them  to  New  York  for  the  purpose  of  emancipat- 
ing them,  they  were  by  the  laws  of  New  Tort 
free,  and  so  continued  after  their  return  to  Vir- 
ginia.* 
a.  Same— Same— Same  — Some.— The  acts  of  the 
owner  of  the  slaves  was  not  such  a  frand  upon 
the  laws  of  Virginia  as  rendered  his  acts  null  and 
of  no  effect. 

The  case  is  fully  stated  in  the  opinion  of 
Judge  Samuels. 

L/jons,  for  the  appellant. 
August,    Watkins  and  Randolph,  for  the 
appellees. 

SAMUELS,  J.  William  Foster,  Martha 
Ann  •  Johnson,  KUen  Johnson,  Richard 
Johnson,  Betsey  Johnson,  Thomas  John- 
son, Bliza  Johnson  and  Francis  Johnson, 
persons  of  color,  brought  suit  in  forma  pan- 
peris  in  the  Circuit  court  of  Henrico,  for 
the  recovery  of  their  freedom,  against 
Richard  Adams,  administrator  of  Francis 
Foster  deceased,  who  had  them  in  custody, 
holding  them  as  slaves  belonging  to  the  es- 
tate of  his  intestate. 

On  the  trial  before  the  Circuit  court  evi- 
dence was  offered  tending  to  prove  that  on 
and  before  the  3d  of  November  1831,  Fran- 
cis  Foster  was   the  owner  of  a  number  of 

*See  JUDGB  Samuki^b'  opinion  for  the  law  of  New 
York. 
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slaves,    includingf     William     Foster, 

486  Betsey    ^Johnson,    Francis    Johnson 
and    Thomas    Johnson,    four   of   the 

plaintiffs  below :  That  Martha  Ann  John- 
son, Bllen  Johnson,  Bliza  Johnson  and 
William  Johnson,  the  other  plaintiffs,  are 
the  children  of  Betsey  Johnson,  born  since 
the  date  above  named.  That  Francis 
Foster  acknowledged  that  he  was  the  father 
of  said  William  and  Betsey,  and  of  others 
of  his  slaves  not  parties  to  this  suit.  That 
about  the  3d  of  November  1831,  Francis 
Foster,  having*  previously  determined  to 
emancipate  his  natural  children,  their 
mother  also  his  slave,  and  the  issue  of  his 
children,  took  with  him  to  the  city, of  New 
York  these  objects  of  his  favor,  including 
William,  Betsey,  Francis  and  Thomas,  the 
only  parties  to  this  suit  then  in  existence. 
That  whilst  in  New  York,  November  3d, 
1831,  he  executed  a  paper  in  the  form  of 
a  deed  of  emancipation,  which  was  attested 
by  one  witness  and  acknowledged  before 
the  mayor  of  the  city,  and  ordered  to  be  re- 
corded. By  this  deed  he  professed  to  eman- 
cipate, amongst  others,  William  Foster, 
Betsey  Johnson,  Francis  Johnson  and 
Thomas  Johnson.  That  the  sojourn  of 
Francis  Foster  and  of  the  colored  persons 
taken  with  him,  at  New  York,  was  for  a 
few  days  only.  That  Francis  Foster,  be- 
fore going  to  New  Ynrk,  and  whilst  there, 
and  after  his  return,  spoke  of  the  trip  to 
that  place  as  intended  for  the  sole  purpose 
of  giving  freedom  to  the  objects  of  his  fa- 
vor. That  he  returned  to  Virginia  bringing 
back  with  him  the  party  he  had  carried  to 
New  York.  That  Foster's  reason  for  carry- 
ing his  slaves  to  New  York  to  be  there 
emancipated,  rather  than  to  emancipate 
them  in  Virginia,  was  this,  that  they 
might  remain  in  the  state  of  Virginia ;  he 
supposing  that  the  law  requiring  emanci- 
pated slaves  to  leave  the  state  in  twelve 
months  would  not  extend  to  the  case  which 
he  had  devised.  That  after  returning  from 
New  York,  Foster  and  the  party  he  had 
carried  with  him,  lived  together  as  a  fam- 
ily upon   terms  of  equality,   and   not 

487  '^as  a  master  with  his  slaves.  That 
Foster  on  the  27th  of  July  1835,  exe- 
cuted a  will  which  was  admitted  to  probat 
the  9th  of  May  1836.  By  this  will  he  eman- 
cipated by  name,  in  express  terms,  his 
slaves  other  than  his  own  children,  their 
mother,  and  their  descendants:  To  some  of 
these  last  mentioned  he  bequeathed  a  por- 
tion of  his  personal  property.  That  the 
persons  claiming  freedom  under  the  alleged 
manumission  in  New  York  had  not  at  any 
time  thereafter  been  treated  or  regarded  as 
slaves,  although  not  registered  as  free  ne- 
groes ;  that  they  had  always  after  the  death 
of  Foster  up  to  the  year  1850,  acted  as  free 
people,  and  were  not  included  in  the  inven- 
tory or  appraisement  of  Foster's  estate: 
That  in  July  1850  they  were  taken  into  cus- 
tody by  the  defendant  below,  claiming  to 
hold  them  as  slaves. 

On  the  trial  it  was  agreed  that  the  laws 
of  New  York  in  force  at  the  date  of  the 
deed  of  emancipation,  should  be  considered 


as  proved,  as  they  are  found  in  print,  and 
used  as  if  copied  into  the  record.  Looking 
to  the  statute  of  New  York  in  force  Novem- 
ber 3d,  1831,  thus  made  part  of  the  evi- 
dence, it  is  seen  that  in  {  1,  p.  656,  1 
Revised  Statutes  of  New  York,  it  is  enacted, 
'<No  person  held  as  a  slave  shall  be  im- 
ported, introduced  or  brought  into  this 
state,  on  any  pretence  whatever,  except  in 
the  cases  hereinafter  specified.  Bvery  such 
person  shall  be  free.  Bvery  person  held  as 
a  slave  who  hath  been  introduced  or  brought 
in  this  state  contrary  to  the  laws  in  force 
at  the  time  shall  be  free. 

**{  2.  The  preceding  section  shall  not  be 
deemed  to  discharge  from  service  any  per- 
son held  in  slavery  in  any  state  of  the 
United  States  under  the  laws  thereof,  who 
shall  escape  into  this  state." 

*'{  6.  Any  person,  not  being  an  inhab- 
itant of  this  state,  who  shall  be  travel- 

488  ing  to  or  from,  or    passing  ^through 
this  state,   may  bring  with  him  any 

person  lawfully  held  by  him  in  slavery,  and 
may  take  such  person  with  him  from  this 
state;  but  the  person  so  held  in  slavery 
shall  not  reside  or  continue  in  this  state 
more  than  nine  months;  and  if  such  resi- 
dence be  continued  beyond  that  time,  such 
person  shall  be  free. 

**J  7.  Any  person  who  or  whose  family 
shall  reside  part  of  the  year  in  this  state, 
and  part  of  the  year  in  any  other  state, 
may  remove  and  bring  with  him  or  them, 
from  time  to  time,  any  person  lawfully 
held  by  him  in  slavery,  into  this  state,  and 
may  carry  such  person  with  him  or  them 
out  of  this  state." 

After  the  evidence  was  thus  heard  in  con- 
nection with  the  statute  of  New  York,  the 
defendant  moved  the  court  to  exclude  from 
the  jury  the  deed  and  the  deposition  to 
prove  its  execution,  and  the  parol  testi- 
mony, because  the  deed  was  not  executed 
or  recorded  according  to  the  laws  of  Vir- 
ginia, but  in  fraud  of  those  laws,  and  in  vio- 
lation of  the  policy  of  this  state  as  settled 
by  the  Court  of  appeals  in  the  case  of  Lewis 
V.  FuUerton,  1  Rand.  15 ;  and  because  parol 
evidence  is  not  admissible  or  competent  in 
Virginia  to  establish  a  claim  to  freedom  by 
emancipation  in  1831  or  since  that  time. 
This  motion  the  court  overruled,  and  the 
defendant  below  excepted  to  the  opinion 
of  the  court. 

The  defendant  below  also  moved  the  court 
to  instruct  the  jury  that  if  they  should  be- 
lieve from  the  evidence  that  the  plaintiffs 
Betsey,  William  Foster,  Francis  and  Thomas 
were  the  property  of  Francis  Foster  in  the 
year  1831,  and  the  others  the  descendants 
of  Betsey,  born  in  Virginia  since  that  time ; 
that  he  carried  the  four  first  named  with 
him  to  the  state  of  New  York,  with  a  view 
to  evade  the  statutes  of  Virginia,  concern- 
ing the  emancipation  of  slaves,  and  the 
residence  of  free,  negroes  in  Virginia, 

489  and    emancipated  *them  by  the  deed 
exhibited  in  this  cause,  with  no  intent 

on  his  part  or  on  their  part,  that  they  should 
become  citizens  of  New  York,  but  with  the 
intent  to  bring  them  back  to  Virginia  to  re- 
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side  here ;  that  whilst  in  New  York  he  exe- 
cuted the  deed  given  in  evidence,  and  then 
brougfht  the  persons  named  in  it  back  with 
him  to  Virg'inia;  and  that  th«^j  have  from 
that  time  to  this,  resided  in  Virg'inia  with- 
out any  other  deed  of  emancipation  to  them, 
and  without  being  registered  according  to 
law  as  free  persons  in  Virginia,  that  then 
they  were  not  entitled  to  freedom,  and  the 
jury  mnst  find  for  the  defendant.  Which 
instruction  the  court  refused.  The  defend- 
ant then  moved  the  court  to  instruct  the 
jury  that  the  children  of  Betsey  Johnson, 
bom  since  her  return  to  Virginia,  who  are 
plaintiffs  in  the  cause,  are  not  entitled  to 
their  freedom*  This  instruction  was  also 
refused ;  and  another  bill  of  exception  was 
taken. 

The  jury  having  found  a  verdict  for  the 
plaintiff,  the  court  rendered  judgment 
thereon ;  and  the  question  before  the  court 
is  whether  that  judgment  is  erroneous. 

If  the  deed  of  November  3d,  1831,  had 
stood  alone,  or  if  it  had  had  no  other  sup- 
port than  mere  parol  proof  of  Foster's  in- 
tention to  manumit  his  slaves,  the  motion 
to  exclude  it  from  the  jury  should  have 
been  sustained.  The  court  below,  however, 
was  bound,  in  acting  on  the  motion,  to 
look  to  the  other  evidence  which  tended  to 
show  Poster's  intention  to  emancipate  his 
slaves  according  to  the  law  of  New  York ; 
that  he  went  there  and  carried  the  slaves 
with  him  for  that  purpose ;  that  according 
to  the  law  of  New  York,  thus  voluntarily  in- 
voked by  Foster,  he  was  divested  of  all  title 
to  the  slaves  thus  carried  there.  That  the 
statute  of  New  York,  which  is  to  be 
490  regarded  as  *proven,  by  its  general 
provisions  would  embrace  this  case; 
that  Foster's  title  was  not  preserved  by  the 
terms  of  any  exception  therein.  That  all 
these  exceptions  apply  to  owners  who, 
whilst  in  New  York,  continue  to  claim  the 
slaves  carried  there.  The  deed,  taken 
with  the  other  evidence,  might  and  ought 
to  have  been  heard  by  the  jury  as  tending 
to  prove  a  manumission  according  to  the 
laws  of  New  York. 

The  plaintiffs'  counsel  argued  here  that 
Foster's  purpose  of  keeping  these  parties 
in  Virginia,  notwithstanding  the  statute,  1 
Rev.  Code,  p.  436,  {  61,  which  required 
them  to  remove  in  twelve  months  after 
emancipation,  was  in  contravention  of  pub- 
lic policy;  that  his  scheme  of  carrying 
them  to  New  York  and  emancipating  them 
there,  being  intended  to  further  his  unlaw- 
ful purpose,  must  be  regarded  as  in  fraud 
of  the  law,  and  therefore  null  and  void  in 
all  its  parts. 

This  argument  does  not  apply  to  the  first 
bill  of  exceptions,  because  the  jury  were  to 
pass  on  the  fraud  alleged,  and  must  neces- 
sarily have  heard  all  the  proof  tendi^ig 
to  show  what  was  the  nature  of  the  trans- 
action, before  they  could  condemn  it  as 
fraudulent:  The  argument  applies  to  the 
question  on  the  second  bill  of  exceptions 
only. 

In  reply  it  may  be  said  that  in  a  complex 
transaction    like    this,    embracing    various 


acts  prompted  by  various  motives,  some  of 
the  acts  may  be  valid  and  others  invalid. 
Thus  the  law  permitted  Foster  to  emanci- 
pate his  slaves,  even  within  the  state,  if  be 
had  chosen  to  do  so ;  the  mode  in  which  he 
might  have  done  so  is  prescribed  by  stat- 
ute :  Thus  there  was  nothing  unlawful  in 
the  emancipation  of  the  slaves.  There 
was  nothing  in  the  law  to  prevent  Foster 
from  taking  his  slaves  whithersoever  he 
chose  for  any  reason  that  to  him  seemed 
good :  To  hold  otherwise  wou)d  be  an  un- 
just interference  with  his  rights  of 
491  property.  *If  then  the  law  allowed 
emancipation  within  the  state,  and 
moreover  allowed  Foster  to  carry  the  slaves 
out  of  the  state,  it  is  impossible  to  per- 
ceive a  reason  why  an  emancipation  with- 
out the  state,  according  to  the  law  of  the 
place  where  made,  shotdd  not  be  fully  rec- 
ognized here. 

Whenever  the  alternative  is  presented 
that  a  given  transaction  against  law  mnst 
either  stand  and  the  law  be  evaded,  or  the 
law  be  enforced  and  the  transaction  held 
for  nought,  without  question  the  law  must 
prevail.  If  there  were  nothing  in  the  stat- 
ute but  {  61,  1  Rev.  Code  436,  the  argument 
of  plaintiffs'  counsel  would  deserve  consid- 
eration ;  even  then  it  is  by  no  means  clear 
that  the  section  cited  would  not  require  the 
removal.  LKX>king  to  {  64,  1  Rev.  Code 
437,  we  find  a  provision  embracing  the  case 
before  us.  Foster's  scheme  can  hardly  be 
said  to  have  been  an  evasion  of  the  law ; 
seeing  that  if  it  escaped  the  operation  of 
the  61st  section,  it  would  have  been  em- 
braced by  the  more  stringent  provisions  of 
the  64th  section.  There  is  no  such  conflict 
between  the  law  and  Foster's  transaction 
as  makes  it  necessary,  in  vindication  of 
the  law,  to  hold  that  transaction  void. 

In  regard  to  the  first  bill  of  exceptions, 
I  place  my  opinion  upon  the  ground,  that 
if  the  jury  should  believe  that  Foster  volun- 
tarily went  to  New  York,  carrying  his 
slaves  with  him  for  the  purpose  of  setting 
them  free ;  that  he  then  and  there  invoked 
the  aid  of  the  laws  to  aid  him  in  his  pur- 
pose ;  and  that  in  pursuance  of  those  laws 
they  were  set  free ;  this  freedom  should  be 
recognized  here ;  that  consequently  the  evi- 
dence tending  to  prove  the  facts  giving  the 
freedom  was  properly  permitted  to  go  to  the 
jury. 

As  to  the  second  exception,  I  am  of  opin- 
ion the  evidence  did  not  tend  to  prove  such 
fraud  upon  the  law  as  would  justify  the 
jury  in  avoiding  the  transaction, 
492  *^and  thereby  find  that  the  plaintiffs 
below  were  slaves ;  and  that  the  in- 
struction was  properlj'  refused. 

No  case  can  be  found  like  this  in  its  cir- 
cumstances; yet  general  principles  appli- 
cable thereto  may  be  deduced  from  some  of 
the  cases.  In  Grifiith  v.  Fanny,  Gilm. 
143,  the  owner  having  permitted  his  slave 
to  reside  in  the  state  of  Ohio,  a^nonslave- 
holding  state,  for  no  merely  temporary  par- 
pose,  it  was  held  that  the  constitution  of 
Ohio  conferred  the  right  of  freedom.  In 
Ben  Mercer  v.  Gilman,  11  B.  Monr.  R.  210, 
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the  master  having  permitted  his  slave  to 
go  at  large  in  the  state  of  Illinois,  (a  non- 
slaveholding  state,)  and  act  as  a  free  man, 
and  having  recognized  his  right  to  freedom, 
was  held  to  have  lost  his  title  to  his  slave, 
and  the  slave  to  have  become  free.  Where 
the  master  allowed  his  slave  to  reside  in 
Maryland  under  circumstances  to  give  the 
slave  his  freedom  according  to  the  law 
there,  the  master  was  held  to  have  lost  his 
right.     Hunter  v.  E*ulcher,  1  I^eigh  172. 

On  the  other  hand,  cases  are  found  in 
which  the  owner  is  held  not  to  have  lost 
title  to  the  slave ;  as  where  the  slave  ab- 
sconds from  the  master  to  a  nonslavehold- 
ing  state;  the  title  in  such  case  being 
protected  by  the  federal  constitution;  or 
where  the  owner  for  a  temporary  purpose 
takes  or  sends  his  slave  into  a  nonslave- 
holding  state ;  or  where  under  forms  of  law 
the  courts  of  nonslaveholding  states  have 
adjudged  in  invitum  that  the  master's 
right  was  lost:  In  all  such  cases  the  own- 
er's right  has  been  preserved.  See  L/Cwis 
v.  FuUerton,  1  Rand.  15 ;  Maria  v.  Kirby, 
12  B.  Monr.  R.  542. 

A  safe,  plain  and  practicable  test  of  these 
questions  will  be  found  by  ascertaining 
whether  the  owner  intended  to  surrender 
his  right  of  property  under  the  operation 
of  the  laws  of  a  nonslaveholding  state ;  if 
he  so  intended,  no  wrong  is  done  by 
493  giving  effect  to  *his  intention.  If  he 
did  not  so  intend,  his  right  of  prop- 
erty should  be  held  unimpaired,  whatever 
may  have  been  done  to  divest  him  thereof 
under  color  of  law  in  any  nonslaveholding 
state. 

I  am  of  opinion  to  affirm  the  judgment. 

DANIEL*  J.,  concurred  in  affirming  the 
judgment. 

The  other  judges  concurred  in  the  opin- 
ion of  Samuels 


y. 


Judgment  affirmed. 


494     *Saunders  v.  The  Commonwealth. 
October  Term,  1858.  Richmond. 
(Absent  Lkb,  J.) 


I.  Official  BoiMto— Surette*— Baiikmptcy.*->Tbe  sure- 
ties of  a  public  officer  are  not  excluded  from  tbe 
benefit  of  tbe  bankrupt  law  of  1841. 

a.  Bankruptcy— DIjchsrge  In— UablUtles  to  State- 
Effect  t— The  states  are  not  subjected  to  the  provi- 
sions of  the  bankrupt  law  of  1841;  and  the  dis- 
charffe  of  a  bankrupt  does  not  discharge  him  from 
his  liabilities  to  the  state. 


•Official  Bonds— Sureties— Bankruptcy.— See  mono- 
craphic  note  on  "Official  Bonds"  appended  to  Sansr- 
ster  V.  Com.,  17  Gratt.  124. 

tSankruptcy— Effect  of  Statute  upon  Debts  Due  to 

State.— In  Re  Baker.  96  Fed.  Rep.  9CT,  It  is  said:  "Va- 
rious state  courts  have  held  that  this  exemption 
from  general  terms  of  leflrislative  enactments  ap- 
plies to  the  states  not  only  in  their  united,  but  also 
in  their  separate,  soyereiflrnties,  and  that  the  claims 
of  a  state  are  not  within  provisions  for  the  release 


This  was  an  information  in  the  Superior 
court  of  chancery  for  the  Richmond  circuit 
by  the  Attorney  General  against  John 
fisher,  late  an  inspector  in  the  public  ware- 
house in  the  cit3^  of  Richmond,  and  Samuel 
S.  Saunders  and  others,  the  sureties  of 
Fisher  in  his  official  bond.  The  object  of 
the  proceeding  was  to  recover  from  Fisher 
and  his  sureties  the  amount  of  the  dues  of 
the  commonwealth  upon  the  tobacco  stored 
in  the  ware-house,  which  Fisher  had  failed 
to  pay  over.  In  the  progress  of  the  cause 
Saunders  filed  a  plea  that  he  had  been  de- 
clared a  bankrupt,  and  discharged  from  the 
payment  of  all  his  debts  by  the  decree  of 
the  District  court  of  the  United  States  for 
the  eastern  district  of  Virginia ;  and  he 
filed  with  his  plea  a  copy  of  the  record  of 
his  discharge.  The  cause  was  brought  on 
to  be  heard  upon  this  plea,  when  it  was 
overruled  by  the  court.  Whereupon  he  ap- 
plied to  this  court  for  an  appeal,  which  was 
allowed. 

G.  A.  Myers,  for  the  appellant. 

The  Attorney  General,  for  the  appellee. 

DANIEL,  J.  The  only  question  pre- 
sented by  the  appellant,  in  his  peti- 
495  tion,  and  discussed  by  counsel  *here, 
is  whether  or  no,  the  order  or  decree 
of  February  1844  overruling  his  plea  alleg- 
ing that  he  had  been  discharged  as  a  bank- 
rupt, pursuant  to  the  act  of  congress, 
establishing  a  uniform  system  of  bank- 
ruptcy, was  erroneous. 

The  fact  that  the  appellant  is  one  of  the 
sureties  in  the  official  bond  of  a  public  offi- 
cer, and  that  the  information  was  filed  for 
the  .purpose  of  charging  said  officer  and 
his  sureties  by  virtue  of  said  bond,  with  the 
amount  of  an  alleged  defalcation  of  the 
former,  forms  of  itself,  as  I  conceive,  no 
objection  to  the  validity  of  the  defence 
presented  by  the  plea.  The  debt  sought  to 
be  recovered,  it  is  true,  may,  in  some  sense, 
be  said  to  be  the  consequence  of  the  defal- 
cation of  a  public  officer.  But  the  words  of 
the  first  section  of  the  act,  ^*A11  persons 
&c.  owing  debts  which  shall  not  have  been 
created  in  consequence  of  a  defalcation  as 
a  public  officer,"  &c.  have,  I  think,  been 
very  properly  construed  as  designed  to  with- 
hold only,  from  the  defaulting  officer,  &c. 
the  benefit  of  the  act.  United  States  v. 
Davis,  3  McLean's  R.  483.  It  is  there  said 
that  the  exception  against  a  defaulting  offi- 
cer is  personal,  and  is  intended  to  withhold 
from  him  a  benefit  given  to  others,  because 
he  is  a  defaulter.  He  has  not  discharged 
his  duty  faithfully  to  the  public,  and  he  is, 

of  debts  owinsT  by  the  bankrupt  upon  his  discharsre 
in  bankruptcy  unless  expressly  made  so.  The  lesr- 
islature  will  not  be  taken  to  have  postponed  the 
public  riffht  to  that  of  an  individual  except  in  cases 
where  such  purpose  has  been  most  plainly  mani- 
fested. Com.  V.  Hutchinson,  10  Pa.  St.  460:  Saunder$ 
V.  Com,,  10  Qratt.  494;  Ck>nnecticnt  v.  Shelton,  47 
Conn.  400;  Johnson  v.  Auditor.  78  Ky.  282.*' 

See  the  principal  case  also  cited  and  approved  In 
Com.  V.  Ford,  29  Gratt.  688;  foot-note  to  Levasser  v. 
Washburn,  11  Gratt  572. 


639 


10  QRATT. 


ViHGiMiA  Reports,  Annotatbd. 


406.  497,  408 


therefore,  excluded  from  a  discharge  for  a 
debt  thus  incurred.  But  the  policy  of  the 
exception  does  not  extend  to  the  innocent 
surety.  He  is  guilty  of  no  default,  and  is 
not  censurable*  for  the  responsibility  in- 
curred; and  there  is,  therefore,  no  reason 
why  he  should  be  denied  a  benefit  extended 
to  other  debtors. 

There  is  another  ground,  however,  on 
which  the  action  of  the  chancellor  in  over- 
ruling the  plea  must  be  sustained.  This  is 
a  suit  by  the  state  against  one  of  its  debt- 
ors, and  nothing  is  found  in  the  act  of  1841 
manifesting  a  purpose  to  subject  the  states 
to  its  provisions.  The  language  em- 
4%  ployed  in  some  of  the  sections  *in 
reference  to  the  debts,  and  the  cred- 
itors to  be  affected  by  the  act,  are  broad 
enough  to  embrace  the  states.  But  I  ap- 
prehend that  a  law  of  this  kind  will  not  be 
construed  as  intended  to  bind  a  state,  un- 
less the  intent  be  manifested  by  express 
words  or  irresistible  implication.  The 
same  policy  which  protects  a  state  from  the 
consequences  attached  to  laches,  and  denies 
all  validity  to  a  plea  of  the  statute  of  limi- 
tations when  interposed  to  bar  a  public 
claim,  would  seem  to  apply  to  a  plea  of  dis- 
charge under  a  bankrupt  law.  And  in 
cases  arising  under  the  statutes  of  limita- 
tions, it  has  been  well  settled  by  numerous 
decisions,  that,  in  Kngland,  debts  due  to 
the  crown,  and  in  this  country,  debts  due 
to  the  commonwealth,  are  not  within  the 
statutes  unless  expressly  named.  This  ex- 
emption in  favor  of  the  crown  and  of  the 
states  is  placed  on  the  ground  that  the  leg- 
islature shall  not  be  taken  to  have  postponed 
the  public  right  to  that  of  an  individual  ex- 
cept in  cases  where  such  purpose  has  Been 
most  plainly  manifested.  McKehan  v. 
Commonwealth,  3  Barr's  R.  151 ;  Common- 
wealth V.  Johnson,  6  Barr's  R.  136 ;  United 
States  V.  Davis,  3  McLean's  R.  483;  1 
Watts'  R.  55;  Kemp  v.  Commonwealth,  1 
Heh.  &  Munf.  85;  Nimmo's  executor  v. 
Commonwealth,  4  Hen.  &  Munf.  57. 

There  are  not  wanting,  however,  author- 
ities bearing  directly  on  the  question  in 
hand.  In  an  anonymous  case  reported  in  1 
Atk.  R.  261,  where  a  petition  had  been 
filed  on  behalf  of  a  bankrupt  to  be  dis- 
charged from  a  commitment  under  an  extent 
of  the  crown,  he  having  surrendered  him- 
self to  the  commissioners  and  conformed 
himself  according  to  the  acts  of  parliament 
relating  to  bankrupts,  it  was  decided  by  the 
lord  chancellor,  that  the  crown  was  not 
within  the  statutes  o^bankrupts,  and  there- 
fore that  the  petitioner  could  not  be  dis- 
charged from  a  commitment  on  behalf  of 
the   crown.     And  Kden,  in  his  work  on  the 

bankrupt  law,  in  treating  of  the  effect 
497      of  an   extent  on  the  property  ♦of  the 

bankrupt,  says,  on  the  authority  of 
a  case  in  Strange,  (to  which  I  have  not 
had  it  in  my  power  to  refer,)  that  the  ex- 
tent binds  the  property  if  issued  at  any 
time  before  actual  assignment,  because  till 
then  the  legal  property  is  not  out  of  the 
bankrupt ;  and  though  in  the  case  of  a  sub- 


ject the  assignment  when  executed  rests 
the  property  in  the  assignees  by  relation  to 
the  act  of  bankruptcy,  so  that  no  lien  can 
be  acquired  in  the  mean  time,  yet  as  the 
crown  is  not  bound  by  the  bankrupt  acts, 
such  relation  does  not  operate  to  its  preju- 
dice. In  2  Comyn's  Dig.  146,  the  general 
proposition  is  asserted  that  a  bankrupt's 
certificate  does  not  discharge  him  from  a 
debt  due  to  the  crown,  because  the  statutes 
of  bankrupts  do  not  bind  the  crown. 
And  in  the  case  of  Commonwealth  v. 
Hutchinson,  10  Barr's  R.  466,  the  precise 
question  before  us  was  presented  on  a  plea 
of  discharge  under  the  act  of  1841 ;  and  the 
court  held  that  the  discharge  could  not  pro- 
tect the  bankrupt  from  the  demand  of  the 
commonwealth.  The  court  said  that  the 
same  principle  which  had  been  so  often  as- 
serted with  respect  to  the  statute  of  limita- 
tions, applied  with  full  force  to  the 
bankrupt  law ;  that  the  commonwealth  was 
not  named  in  the  act,  and  therefore  was 
not  bound. 

The  force  of  the  presumption,  arising 
from  a  failure  to  name  the  states,  that  it  was 
not  the  intention  of  congress  to  bind  them 
by  the  act,  is  much  enhanced  by  the  consid- 
eration that  provision  is  made  in  the  act 
for  the  manner  in  which  debts,  dne  by  the 
bankrupt  to  corporations,  are  to  be  proved; 
the  5th  section  providing  that  corpora- 
tions to  whom  any  debts  are  dne  may  make 
proof  thereof  by  their  president,  cashier, 
treasurer  or  other  officer,  who  may  be  spe- 
cially appointed  for  that  purpose.  If  it  had 
been  the  purpose  of  congress  to  bind  the 
states  by  the  act,  the  propriety  of  some 
similar  provision  for  the  agency  by  which 
the  debts  due  to  them  should  be 
498  proved,  could  not  have  *failed  to  pre- 
sent itself;  and  the  total  absence  of 
any  like  provision  in  reference  to  the  states 
furnishes  of  itself  a  strong  argument  to 
show  that  they  are  not  within  the  contem- 
plation of  the  act. 

Entertaining,  the  opinion,  in  which  I  un- 
derstand the  other  judges  of  the  court  to 
concur,  that  the  act  discloses  no  purpose  on 
the  part  of  congress  to  bind  the  states  by 
its  provision,  I  have  not  thought  it  neces- 
sary to  enquire  how  far  it  might  be  within 
the  constitutional  power  of  congress,  by  an 
act  plainly  indicating  such  an  intent,  to 
interpose  the  bar  of  bankruptcy  between 
a  state  and  its  debtors.  And  as  the  com- 
monwealth made  no  offer  to  prove  its  debt, 
on  the  proceedings  instituted  by  the  appel- 
lant for  his  discharge,  I  deem  it  equally  un- 
necessary to  enquire  how  far  such  a  step  if 
taken  might  have  affected  the  right  of  the 
commonwealth  to  recover  in  the  informa- 
tion before  us. 

I  think  that  the  order  overruling  the  plea 
was  right,  and  that  the  decree  should  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Decree  affirmed. 
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499  *George  v.  Strange's  Ex*or. 

October  Term,  18K8.  Richmond. 

Injttnctloiw — Airalnst  Judgmonto— Offsets — Adequate 
Remedy  at  L4iw*— Case  at  Bar.— An  injunction  to  a 
judsrment  at  law  will  not  be  sustained  to  allow  tbe 
defendant  at  law  to  set  np  payments  or  offsets, 
which  he  misrht  have  pleaded  at  law:  and  if  a 
discovery  was  necessary  to  enable  him  to  prove 
them,  he  should  have  filed  his  bill  of  discovery  in 
aid  of  his  defence  at  law,  or  he  should  have  filed 
interrosratories  to  the  plaintiff  under  the  statute. 

The  only  question  involved  in  this  appeal 
is,  Whether  the  appellant  Edmund  George, 
is  entitled  to  a  credit  for  four  hundred  and 
eight  dollars  and  nineteen  cents,  with  in- 
terest, the  amount  of  a  certain  bond  of  Al- 
len &  Walthall,  on  a  judgment  obtained 
against  him  by  the  appellees  as  executors 
of  Gideon  A.  Strange?  Another  subject 
was  involved  in  the  controversy  in  the 
court  below,  but  no  objection  is  made  to 
the  decree  which  was  rendered  thereon. 
The  case,  so  far  as  it  relates  to  the  ques- 
tion above  mentioned  and  is  material  to 
be  stated,  is  as  follows : 

The  appellant  George  filed  his  bill  in  the 
Circuit  court  of  Fluvanna  in  September 
1843,  stating  that  he  and  said  Strange  in 
the  latter' s  life  time,  had  sundry  trades 
which  resulted  in  the  purchase  by  the  ap- 
pellant of  three  several  tracts  of  land  in 
Fluvanna ;  one  at  the  price  of  one  hundred 
and  fifty  dollars,  another  at  the  price  of 
one  thousand  four  hundred  dollars,  and  the 
other  at  the  price  of  two  thousand  seven 
hundred  and  fifty-four  dollars.  That  he  had 
paid  the  purchase  money  of  the  two  first 
mentioned  tracts  to  Strange  or  his  execu- 
tors, and  part  of  the  purchase  money  of  the 
last  mentioned  tract  to  Strange.  That  the 
executors  of   Strange   had  instituted 

500  suit  on  the  law   side  of  the  *court  on 
the   bonds   of  the   appellant  for    the 

purchase  money  of  the  l^st  mentioned  tract, 
and  recovered  judgment  thereon  for  five 
thousand  and  ninety -eight  dollars  and  sixt3'- 
eight  cents,  to  be  discharged  by  the  pay- 
ment of  two  thousand  five  hundred  and 
forty-nine  dollars  and  thirty-four  cents,  sub- 
ject to  a  credit  of  three  hundred  dollars, 
December  28th,  1837.  That  he  was  entitled 
to  an  additional  credit  of  four  hundred  and 
eight  dollars  and  nineteen  cents,  with  in- 
terest from  December  1st,  1837,  it  being  the 
amount  of  a  bond  of  Allen  &  Walthall  as- 
signed by  the  appellant  to  Strange,  of 
which  two  hundred  dollars  was  to  be  re- 
tained by  Strange  in  part  payment  of  the 
bonds  on  which  the  said  judgment  was 
founded,  and  the  balance  was  to  be  handed 
over  to  the  appellant.  That  after  the  death 
of  Strange  the  appellant  called  upon  one  of 
his  executors   Magruder,    to  hand  him  over 

^Injunctions— Against  Judgments— Necessity  for  Tak- 
ing Advantage  of  Remedy  at  Law.— On  this  question, 
see  principal  case  cited  in  footnote  to  Slack  v.  Wood, 
9  Oratt  40,  where  there  is  a  large  collection  of  cases, 
among  others  all  the  cases  that  cite  the  principal 
case. 


the  said  bond  of  Allen  &  Walthall  or  the 
money,  which  said  Magruder  refused  to  do, 
claiming  the  bond  as  the  property  of  his 
testator's  estate,  by  virtue  of  the  said  as- 
signment ;  and  that  the  appellant  was  un- 
able to  establish  the  fact  of  the  said 
assignment  by  any  evidence  then  in  his 
possession ;  and  he  therefore  called  upon 
the  said  Magruder  to  say  upon  oath  if  the 
said  bond  thus  assigned  did  not  come  into 
his  possession  as  one  of  the  bonds  of 
Strange's  estate,  and  if  he  did  not  refuse  to 
deliver  it  to  the  appellant ;  and  also  to  state 
how  much  of  said  bond  was  paid  to  his  tes- 
tator in  his  life  time,  and  how  much  had 
been  received  by  him  since  his  testator's 
death :  And  praying  to  be  allowed  credit  on 
the  said  judgment  for  the  amount  of  said 
bond,  and  for  an  injunction  to  further  pro- 
ceedings on  the  judgment.  An  injunction 
was  accordingly  granted  as  to  the  said  sum 
of  four  hundred  and  eight  dollars  and  nine- 
teen cents,  with  interest  thereon  from  1st 
December  1837.     Official   copies,  numbered 

1,  2  and  3,  of  the  deeds  from  Strange 
501      to   the   appellant   for  the  said  ^three 

tracts  of  land,  were  exhibited  with 
the  bill.  The  deeds  bear  date  in  1835  and 
1836 ;  that  which  conveys  the  last  mentioned 
tract  of  land  being  dated  the  10th  of  No- 
vember 1835.  The  other  exhibits  filed  with 
the  bill  were  official  copies  of  the  said  judg- 
ment at  law,  which  was  rendered  Septem- 
ber 5th,  1843,  and  of  two  papers  purporting 
to  be,  one  of  them  a  receipt  of  G.  A. 
Strange  to  Kdmund  George,  dated  the  25th 
December  1837,  for  said  George's  draft  on 
Allen  &  Walthall  for  two  hundred  dollars, 
being  a  part  of  their  note  to  said  George  for 
four  hundred  and  eight  dollars  and  nine- 
teen cents,  payable  1st  instant ;  also  an  ac- 
ceptance of  Jacob  Shook,  held  by  J.  A. 
Weed  for  said  George's  benefit  for  three 
hundred  dollars,  payable  25th-28th  instant; 
for  all  of  which  said  Strange  was  to  ac- 
count to  said  George ;  the  other  a  letter  from 
G.  A.  Strange,  dated  Richmond,  9th  Janu- 
ary 1838,  addressed  to  Kdmund  George, 
Fluvanna  county,  in  which  the  writer 
says,  **I  have  succeeded  in  getting  the 
money  from  Mr.  Weed  very  promptly." — 
^  *  Brown  &  Walthall  have  not  paid  me  any 
money.  Allen  begs  for  a  little  indulgence, 
and  assures  me  it  shall  be  forthcoming. 
Not  needing  it,  have  given  them  a  few  days 
to  blow  on ;  especially,  as  you  requested 
me  not  to  press  them.  When  I  get  it,  will 
let  you  hear  from  me." 

The  originals  of  the  two  last  mentioned 
exhibits  are  officially  certified  to  be  ^*now 
on  file  in  the  office  of  the  Circuit  superior 
court  of  law  and  chancery  for  Fluvanna 
county,  (on  the  law  side,)  in  the  suit  of 
Strange's  ex'ors  v.  Edmund  George."  In 
April  1845  the  appellee  Magruder,  one  of 
the  ex'ors  of  Strange,  filed  his  answer, 
stating  that  he  did  not  regard  the  said 
George  entitled  to  any  further  credit  on  the 
bonds  for  which  the  judgment  was  re- 
covered than  the  three  hundred  dollars 
allowed  by  the  jury.  That  at  the  trial  of 
the    suit    at    law,    the    appellant    filed    his 
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502  plea,  *and  the  original  of  the  said  re- 
ceipt  relied  on  to   support  his  claim 

to  the  credit  of  four  hundred  and  eight  dol- 
lars and  nineteen  cents;  but  the  jury  re- 
fused to  allow  any  part  of  said  pretended 
payment  embraced  in  said  receipt,  save 
the  said  sum  of  three  hundred  dollars. 
That  respondent  found  the  bond  of  Allen 
&  Walthall  for  four  hundred  and  eight  dol- 
lars and  nineteen  cents  among  the  papers 
of  his  testator,  with  an  endorsement 
thereon,  by  which  it  was  regularly  assigned 
by  George  to  Strange;  and  regarding  it  as 
the  absolute  property  of  Strange,  refused 
to  deliver  it  to  George  when  demanded  by 
him,  unless  he  would  pay  the  amount  of  it : 
That  a  credit  for  one  hundred  and  fifty 
dollars  received  by  Strange  in  his  life  time 
was  endorsed  on  the  bond.  That  respond- 
ent had  never  received  one  cent  on  account 
of  it;  having  learned,  upon  enquiry  as  to 
the  condition  of  the  obligors  soon  after  he 
became  executor  of  Strange,  that  they  were 
utterly  insolvent,  and  that  nothing  could 
be  made  out  of  them:  and  that  he  was  ut- 
terly ignorant  as  to  what  consideration 
passed  from  Strange  to  George  for  said 
bond.  The  bond  is  exhibited  with  the  an- 
swer. There  are  two  endorsements  upon  it ; 
one  purporting  to  be  an  assignment  thereof 
by  George  to  Strange,  dated  December  25th, 
1837,  and  the  other  a  receipt  of  Strange  for 
one  hundred  and  fifty  dollars  on  account 
thereof,  dated  20th  January  1838.  The  only 
evidence  in  the  case  bearing  on  the  ques- 
tion now  in  controversy  is  the  deposition 
of  Morris,  who  states  that  a  short  time 
after  the  death  of  Strange  be  was  in  want 
of  money  and  proposed  to  borrow  it  of 
George,  who  said  he  had  in  the  hands  of 
Magruder  executor  of  Strange  a  draft  on 
Allen  &  Walthall  for  four  hundred  and 
eight  dollars  and  nineteen  cents,  which  he 
would  let  deponent  have  the  use  of;  that 
he,  the  deponent,  applied  to  Magruder  for 
the  draft,  which  he  refused  to  give  up, 
stating  that   he   considered  •  it   to  be- 

503  long  to  the  *estate  of  Strange.  The 
date  of  Strange's  death  does  not  ap- 
pear in  the  record.  The  only  remaining 
fact  appearing  in  the  record  which  can  have 
any  relevancy  to  the  question,  is  a  state- 
ment made  by  the  appellant  in  a  supple- 
mental bill  offered  to  be  filed  in  the  case  in 
April  1845,  that  Strange' s  executors  held 
another  bond  against  him  for  four  hundred 
and  sixty-six  dollars  and  sixty-six  and  two- 
third  cents,  on  which  they  had  recovered 
judgment  on  the  law  side  of  said  court ;  and 
that  at  difi^erent  times,  in  July  and  August 
1843,  he  paid  the  amount  of  said  judgment, 
except  a  balance  of  eighty-four  dollars  and 
fifty-three  cents,  which  remained  unpaid. 
On  the  6th  of  April  1846,  a  final  decree  was 
rendered  in  the  case,  disallowing  the  appel- 
lant's claim  to  a  credit  for  the  amount  of 
said  bond  of  Allen  &  Walthall,  and  dissolv- 
ing the  injunction  which  had  been  granted 
on  account  thereof:  And  from  that  decree 
this  appeal  was  allowed. 


Grattan,  for  the  appellant. 
Randolph,  for  the  appellee. 


MONCURB,  J.,  after  stating  the  case, 
proceeded : 

The  appellees  claim  the  bond  of  Allen 
A  Walthall  as  the  property  of  their  testator, 
because  it  was  found  among  his  papers  at 
his  death,  with  an  assignment  to  him  from 
the  appellant  thereon  endorsed.  This  fact 
affords  a  presumption  of  ownership  snfS- 
cient  to  sustain  their  claim  unless  repelled 
by  other  evidence.  The  only  evidence  in 
the  case  which  tends  to  repel  it,  is  the  re- 
ceipt of  Strange  for  the  draft  on  Allen  & 
Walthall  for  two  hundred  dollars  in  part  of 
their  bond,  and  his  letter  of  the  9th  Jan- 
uary 1838.  This  evidence  applies  only  to 
two  hundred  dollars  of  the  bond,  and  leaves 
unaffected  the  claim  of  the  appellees  to  the 
residue.  There  is  not  enough  in  the  case 
to  make  them  chargeable  with  the  rea- 

504  idue,  even  if  it  were  considered  *that 
their  testator  received   the  bond  for 

collection  only.  There  is  no  evidence  to 
show  that  the  bond  was  collected,  or  could 
have  been  collected,  except  as  to  the  credit 
of  one  hundred  and  fifty  dollars  endorsed 
thereon ;  and  the  appellee  Magruder  avers  in 
his  answer  that  he  had  never  received  a  cent 
on  account  of  the  bond,  having  learned, 
upon  enquiry  soon  after  he  became  executor 
of  Strange,  that  the  obligors  were  utterly 
insolvent,  and  nothing  could  be  made  oat  of 
them. 

Whether  there  is  enough  in  the  case  to 
make  the  appellees  chargeable  with  the 
amount  of  the  draft,  might  be  a  question  of 
difiiculty.  On  the  one  side  it  might  be  said 
that  the  appellant  being  largely  indebted, 
and  having  made  various  payments  to 
Strange  at  and  after  the  time  of  the  assign- 
ment of  the  bond,  it  ought  to  be  presumed 
that  the  amount  of  the  draft  was  accounted 
for  in  some  of  their  settlements.  On  the 
other  it  might  be  said  that  the  burden  of 
showing  that  it  had  been  accounted  for  de- 
volved on  the  appellees ;  and  that  not  hav- 
ing shown  that  fact,  they  are  therefore 
still  bound  for  the  amount. 

But  I  deem  it  unnecessary,  if  not  im- 
proper, to  decide  that  question  in  this  case. 
If  the  appellant  was  entitled  to  any  credit 
on  account  of  the  bond  of  Allen  A  Walthall, 
he  had  a  plain  and  complete  remedy  at  law 
by  pleading  payment  or  setoff  in  the  suit  in 
which  the  judgment  enjoined  was  recov- 
ered. Indeed  the  appellee  Magruder  in  his 
answer  avers  that  at  the  trial  of  the  suit 
the  appellant  filed  the  original  reteipt  and 
claimed  credit  for  the  amount  of  the  bond, 
but  the  jury  refused  to  allow  it;  and  he 
refers  to  official  copies  of  the  verdict,  judg- 
ment, receipt  and  letter  aforesaid  as  part  of 
his  answer. 

It  is  unnecessary  to  enquire  whether  this 
averment  should  be  taken  to  be  true  or  not. 
It   is   sufficient  that   the   appellant  had  an 
adequate  remedy  at  law,  and  shows  no  suffi- 
cient   reason    for   not  having  availed 

505  himself  *of  it ;  or  for  having  a  new 
trial,  if  he  resorted  to  his  legal  rem- 
edy and  was  unsuccessful.  That  a  court  of 
equity  has  no  jurisdiction  in  such  a  case 
has   been   often,    and  recently,  declared  by 
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this  court.  The  cases  are  numerous,  and  it 
is  needless  to  cite  them.  The  only  allega- 
tion in  the  bill  which  can  tend  to  excuse 
the  failure  of  the  appellant  to  defend  him- 
self at  law  is,  that  he  was  unable  to 
establish  the  fact  of  the  assignment  by  any 
evidence  in  his  possession,  and  he  therefore 
calls  upon  the  appellee  Magruder  to  sa^' 
upon  oath  if  the  said  bond  thus  assigned 
did  not  con^e  into  his  possession  as  one  of 
the  bonds  of  Strange' s  estate,  and  if  be  did 
not  refuse  to  deliver  it  to  the  appellant 
when  the  receipt  of  Strange  was  exhibited 
to  him;  and  also  to  say  how  much  of  said 
bond  was  paid  to  his  testator  in  his  life 
time,  and  how  much  to  him  since  his  testa- 
tor's death.  But  it  is.  not  pretended  that 
any  of  the  facts  embraced  in  this  allega- 
tion, even  if  they  be  considered  material, 
came  to  the  knowledge  of  the  appellant  af- 
ter the  trial  of  the  suit  at  law.  He  then 
knew  that  the  bond  had  been  assigned  to 
Strange  and  probably  still  remained  in  the 
hands  of  Strange's  executors,  and  he  could 
have  resorted  to  a  bill  of  discovery,  if  nee- 
essary,  pending  the  suit  at  law.  That  he 
should  have  done  so,  and  not  suffered  the 
judgment  to  be  rendered  at  law  and  then 
filed  his  bill,  is  shown  by  the  case  of  Faulk- 
ner's adm'x  V.  Harwood,  6  Rand.  125.  In- 
deed a  bill  of  discovery  was  unnecessary, 
as  a  discovery  might  have  been  had  under 
the  statute,  in  the  suit  at  law. 

lam  therefore  for  affirming  *the  decree  of 
the  court  below. 

The   other  judges  concurred  in  the  opin- 
ion of  Moncure,  J. 

Decree  affirmed. 
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*Mcem  V.  Rucker. 
October  Term,  1868,  Richmond. 


I.  Injunctions— Against  Jadgments— Failure  to  ilake 
Defence  at  Law— Mistake.*— An  injunction  to  a 
jndfirment  at  law  will  not  be  sustained  where  de- 
fendant at  law  has  failed  to  make  his  defence  at 
law,  from  ismorance  of  the  nature  of  the  proceed- 
ing  asrainst  him,  and  a  misapprehension  of 
the  steps  it  was  necessary  to  take  in  order  to  sub- 
ject him. 

^Injunctions— Against  Judgments— Necessity  of  Tak- 
ing Advantage  of  Defence  at  Law— Laches.— On  this 
subject,  see  foot-note  to  Slack  v.  Wood,  9  Gratt.  40, 
where  there  is  a  large  collection  of  cases,  among 
others,  the  cases  that  cite  the  principal  case.  In 
addition,  see,  citing  the  principal  case,  Hill  v. 
Bowyer,  18  Gratt.  385:  Scott  v.  Hore,  21  Fed.  Cas. 
880:  Hamer  v.  Price,  17  W.  Va.  B44,  648;  Farland  v. 
Wood.  85  W.  Va.  462,  14  S.  E.  Rep.  142. 

In  Graham  v.  Citizens'  Bank,  45  W.  Va.  705,  82  S.  E. 
Rep.  247,  it  is  said:  "If  he  did  see  these  depositions 
for  the  first  time  after  adjournment,  it  does  not 
show  that  they  were  before  the  Jury.  If  he  saw  them 
just  when  the  jury  retarned,  that  utterly  defeats 
his  bill  as  to  this  ground  of  new  trial,  because  the 
law  compelled  him  to  make  a  motion  then  and 
there  for  a  new  trial,  and  state  this  fact  as  its 
ground.    He  did  not    The  law  is  that  an  applica- 


a.  5ame— Same— Averments  In  Bill— Must  Be  Proved 

—Case  at  Bar.— The  mere  averment  by  a  plaintiff 
in  his  bill  asking  for  an  injunction  to  a  judgment 
at  law.  of  the  facts  constituting  his  excuse  for  not 
defending  himself  at  law,  is  not  sufficient;  he  must 
prove  them. 

The  case  is   stated  by  Judge   Lee   in  his 
opinion. 

Garland,  for  the  appellant. 

J.  Thompson,  for  the  appellee.  , 

LKE,  J.  In  the  month  of  February  1843 
one  John  J.  Morgan  of  Amherst  county, 
placed  in  the  hands  of  the  appellee  Rucker, 
who  was  a  constable  of  said  county,  va- 
rious claims  against  different  persons, 
amounting  in  the  whole  to  the  sum  of  one 
hundred  and  fifteen  dollars  and  seventy- 
nine  cents;  and  took  from  him  a  receipt 
for  the  same,  signed  in  his  official  charac- 
ter, and  in  which  he  undertook  to  collect 
the  said  claims  or  to  return  them  to  the 
said  Morgan  or  his  agent.  At  this  time  a 
suit  was  pending  in  the  Circuit  court  of 
Amherst  county  in  the  name  of  the  ap- 
pellant Meem,  against  the  said  Morgan  and 
another  for  the  recovery  of  the  amount  of 
several  notes  claimed  to  be  due  from  the 
defendants;  and  in  March  1843  the  said 
Morgan  having  been  surrendered  by  his 
special  bail,  confessed  judgment  for  the 
sum  of  four  hundred  and  eighty-four  dol- 
lars and  sixty-one  cents,  the  debt  claimed, 
with  interest  and  costs  of  suit ;  and 
S07  having  *been  prayed  into  custody,  he 
took  the  oath  of  an  insolvent  debtor 
and  was  discharged.  Upon  taking  the  bene- 
fit of  the  act  for  the  relief  of  insolvent  debt- 
ors, the  said  Morgan  made  out  a  schedule 
of  his  effects,  in  which  was  embraced  his 
claim  against  the  appellee  founded  upon 
the  receipt  aforesaid.  In  November  1843 
a  summons  was  issued  in  the  usual  form 
at  the  instance  of  the  appellant,  requir- 
ing the  appellee  to  appear  at  the  then  next 
term  of  the  Circuit  court  of  Amherst,  and 
to  declare  on  oath  whether  the  said  sum  of 
money  specified  in  the  receipt,  or  any  part 
thereof,  was  due  from  him  to  the  said  Mor- 
gan. This  summons  was  duly  executed  on 
the  appellee  more  than  twenty  days  before 
the  term;  and  he  making  default  by  failing 

tion  to  equity  for  a  new  trial  cannot  be  had  on 
merely  asking.  He  must  prove  good  ground. 
Black  V.  Smith,  18  W.  Va.  780.  And  the  ground  must 
be  one  which  was  unknown  to  the  party  before  ad- 
journment of  court  Alford  v.  Moore's  Adm'r,  16  W. 
Va.  5©7:  Meem  v.  Rucker,  10  Gratt.  506:  Faulkner's 
Adm'x  V.  Harwood.  6  Rand.  126."  See  also,  Hubbard 
V.  Yocum,  80  W.  Va.  748.  6  S.  E.  Rep.  871. 

Also*  in  Evaus  v.  Taylor,  28  W.  Va.  187,  it  is  said: 
"To  entitle  a  defendant  to  relief  in  equity,  it  de- 
volves upon  him  to  show  by  the  averments  of  his 
bill,  not  only  that  he  has  a  valid  claim  or  defence, 
but  also  that  it  is  such  that  he  cannot  avail  himself 
of  it  fully  at  law,  or  if  it  is  a  legal  defence,  that  he 
was  prevented  from  making  it  at  law  by  fraud,  ac- 
cident or  some  adventitious  cause  unmixed  with 
laches  or  neglect  on  his  part.  (Shields  v.  Mc- 
Clung,  6  W.  Va.  79;  Meem  v.  Rucker.  10  Oratt.  SOe.Y' 
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to  appear  according'  to  its  requirement,  in 
March  1844  a  judgment  was  rendered  against 
him  for  the  full  amount  specified  in  his  re- 
ceipt as  the  sum  of  the  claims  placed  in  his 
hands,  with  interest  and  costs.  Upon  this 
judgment  a  writ  of  fieri  facias  was  sued 
out,  and  the  appellee  then  exhibited  his  bill 
in  the  Circuit  court  of  Amherst  against 
James  Powell,  sheriff  of  Amherst,  the  ap- 
pellant, and  the  said  Morgan,  praying  an 
injunction  to  the  said  judgment,  and  for 
general  relief.  In  this  bill  he  sets  out  the 
facts  hereinbefore  stated;  and  by  way  of 
accounting  for  his  failure  to  appear  and 
make  his  defence  in  the  court  of  law,  he 
alleges  that  when  the  summons  was  served 
upon  him,  being  ignorant  of  such  proceed- 
ings, and  supposing  that  it  was  a  mere 
proceeding  to  entitle  Meem  to  the  collec- 
tions as  he  made  them  from  the  debtors, 
and    that  it  was  incumbent  on   the  other 

Sarty  to  prove  that  he  had  collected  before 
e  could  be  held  accountable,  it  made  so 
slight  an  impression  upon  him  that  he  al- 
together forgot  the  summons,  and  by  mis- 
take '*as  aforesaid"  failed  to  attend  to  the 
summons;  whereby  a  judgment  by  default 
was  entered  up  against    him. 

The  defendant  Meem  answered  the 
508  bill,  insisting  *that  he  was  a  bona 
fide  creditor  of  Morgan,  and  that  in 
seeking  to  make  his  debt  he  had  proceeded 
strictly  and  precisely  in  the  manner  pre- 
scribed by  law,  and  that  he  had  obtained 
the  judgment  against  the  complainant 
without  any  pretence  of  wrong  on  his  part, 
and  without  any  violation  of  any  agree- 
ment made  by  him,  or  any  omission  of 
what  the  law  required.  He  denies  all 
knowledge  of  the  justice  or  invalidity  of 
claims  mentioned  in  the  receipt,  or  of  the 
solvency  or  insolvency  of  the  respective 
parties  from  whom  they  purported  to  be 
due.  He  insists  that  the  complainant  had 
had  a  day  in  court  to  make  his  defence,  and 
that  it  was  gross  laches  and  neglect  on  his 
part  to  fail  to  do  so  at  the  proper  time ;  and 
that  the  reason  assigned  for  such  failure 
is  utterly  inadequate  and  inadmissible :  and 
upon  every  ground  contests  the  complain- 
ant's right  to  the  relief  sought.  The  com- 
plainant, in  support  of  the  allegations  of 
his  bill,  filed  the  depositions  of  numerous 
witnesses  and  other  evidence  tending  to 
prove  that  the  claims  mentioned  in  his  re- 
ceipt had  not  been  collected  by  him,  either  j 
because  of  the  insolvency  of  the  supposed 
debtors,  or  from  other  causes  not  involving 
any  neglect  of  duty  on  his  part :  and  upon 
the  hearing  of  the  cause,  the  court  pro- 
nounced a  decree  perpetuating  the  injunc- 
tion, but  requiring  the  complainant  to  pay 
all  the  costs  both  at  law  and  in  chancery. 
From  this  decree  Meem  has  appealed  to 
this  court. 

I  deem  it  entirely  unnecessary  here  to  en- 
quire into  the  regularity  of  the  judgment 
which  was  rendered  against  the  appellee, 
or  to  consider  whether  a  constable  into 
whose  hands  claims  may  have  been  placed 
for  collection,  by  a  party  who  afterwards 
takes  the  oath  of  an  insolvent  debtor,    can 


be  so  regarded  as  a  debtor  of  the  insolvent 
in  respect  of  such  claims,  that  a  judgment 
for  the  amount  can  be  entered  up  against 
him  as  by  default  at  the  suit  of  the 
509  creditor,  upon  his  ^failure  to  appear 
in  answer  to  a  summons  served  upon 
him.  This,  if  it  be  available,  as  well  as 
the  insolvency  of  the  parties  from  whom 
the  debts  were  due,  or  the  inability  of  the 
constable  to  collect  them  for  any  cause,  is 
matter  of  defence  proper  and  appropriate  to 
the  court  of  law ;  and  if  error  be  committed 
in  its  decision,  the  error  must  be  corrected 
by  resort  in  the  appropriate  method,  to  the 
proper  appellate  tribunal.  It  can  constitute 
no  part  of  the  elements  of  a  case  for  relief 
in  the  court  of  chancery  against  the  judge- 
ment which  may  have  been  rendered  against 
the  party  complaining. 

Now  that  a  party  to  whom  a  day  and  an 
opportunity  have  been  allowed  to  make  his 
defence  against  a  demand  set  up  against 
him  in  a  court  of  law,  but  who  has  wholly 
failed  to  avail  himself  of  them,  will  not  be 
entertained  in  the  court  of  chancery  on  a 
bill  seeking  relief  against  the  judgment 
which  has  been  rendered  against  him  in 
consequence  of  his  default,  upon  grounds 
which  might  have  been  successfully  taken 
in  the  court  of  law,  unless  some  reason 
founded  in  fraud,  accident,  surprise,  or 
some  adventitious  circumstance  beyond  the 
control  of  the  party,  be  shown  why  the  de- 
fence was  n'ot  made  in  that  court,  is  a 
proposition  which  has  been  so  repeatedly 
affirmed  that  it  has  become  a  principle  and 
maxim  of  equity  as  well  settled  as  any 
other  whatever.  It  has  been  recognized 
and  acted  upon  in  very  numerous  cases  in 
this  court  as  well  of  ancient  as  of  recent 
date.  So  numerous  indeed  are  they  and  so 
familiar,  that  I  deem  it  entirely  unnecessary 
to  cite  them  here.  The  rule  has  its  foun- 
dation in  wisdom  and  sound  policy.  It 
springs  out  of  the  positive  necessity  for 
prescribing  some  period  at  which  litigation 
must  cease ;  and  I  am  utterly  unable  to  ap- 
preciate the  force  or  justness  of  the  com- 
plaints which  in  view  of  its  supposed  harsh 
operation  in  particular  cases,  have  some- 
times been  made  against  it.  I 
510  *think  that  private  right  and  public 
interest  alike  •  require  that  it  should 
be  adhered  to. 

In  the  present  case,  the  defence  now 
sought  to  be  made  to  the  demand  against 
the  appellee,  is  one  entirely  appropriate  to 
the  court  of  law ;  and  as  the  appellee  has 
had  a  day  in  that  court  in  which  he  might 
have  set  it  up,  but  failed  to  do  so,  the  only 
enquiry  which  we  have  to  make  is  whether 
a  good  and  sufficient  reason  has  been 
shown  in  excuse  for  this  failure. 

And  here  the  first  remark  which  occnrs  is 
that  no  proof  whatever  is  offered  by  the 
appellee  touching  the  matter  of  the  sup- 
posed excuse.  It  rests  wholly  in  averment 
on  his  part,  not  proven  by  any  evidence 
offered  by  him,  nor  disproven  by  any  of- 
fered by  the  appellant.  Now  I  apprehend 
a  party  seeking  relief  in  a  case  of  this 
kind,  must  make  out   by  proof  the  ntatter 
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which  he  alleges  in  excuse  for  his  failing 
to  defend  himself  in  the  court  of  law. 
It  might  be  very  unsafe,  and  open  a  door  to 
great  abuses  to  establish  that  he  may  rest 
U|on  his  simple  allegation  and  cast  the 
burden  of  disproving  it  upon  the  opposite 
party. 

But  conceding  for  the  sake  of  the  argu- 
ment that  the  matter  of  excuse  alleged  is 
sufficiently  established,  we  are  to  enquire 
to  what  it  all  amounts,  and  whether  it  is  a 
satisfactory  answer  to  the  objection  that 
the  appellee  failed  to  defend  himself  at 
law.  When  the  summons  was  served  upon 
him,  he  was  ignorant  of  the  nature  of  such 
proceedings,  and  mistakenly  supposed  it  was 
a  mere  proceeding  to  entitle  the  appellant 
to  the  benefit  of  the  collections  as  he  made 
them  from  the  debtors  named  in  the  receipt, 
and  that  the  appellant  would  have  to  prove 
he  had  collected  money  upon  it  before  he 
could  Le  held  accountable.  Certainly  there 
is  nothing  in  this  to  excuse  his  total  disre- 
gard of  the  summons  served  upon  him.  It 
distinctly  apprised  him  what  he  had  to  do 
in   order   to  protect  himself  from  liability, 

and     if    ignorant    in    the     premises 
511      *as   he    professes   to   have    been,    he 

should  have  sought  the  aid  of  counsel, 
and  not  relied  upon  his  own  vague  and  im- 
perfect idea  of  what  was  intended  by  the 
proceeding.  Ignorance  and  mistake  of  the 
law  can  furnish  no  ground  for  relief  in  a 
court  of  equity,  and  least  of  all  in  a  case  in 
which  the  party  had  full  opportunity  in 
another  forum  to  protect  himself  against 
the  consequences  of  such  ignorance  and 
mistake,  by  the  exercise  of  the  most  ordi- 
naxy  prudence  and  the  ^  performance  of  a 
plain  duty.  Any  other  rule  would  be  found 
idle  and  impracticable.  Nor  is  the  case 
strengthened  by  the  allegation  that  because 
of  the  meaning  he  attached  to  it,  the  serv- 
ice of  the  summons  made  so  slight  an  im- 
pression upon  him,  that  he  altogether 
forgot  it,  and  so,  **by  mistake,"  failed  to 
attend  to  it.  This  was  pure  negligence, 
and  the  court  can  no  more  measure  the 
strength  of  men's  memories  than  it  can  the 
size  of  their  understandings.  Necessarily 
in  every  case  where  a  party  disregards  the 
mandate  and  requirement  of  the  process  of 
a  court  of  justice,  it  must  be  at  his  peril ; 
and  this  he  must  be  held  to  know. 

In  truth  the  true  statement  of  the  grounds 
upon  which  relief  is  sought,  is  a  sufficient 
exposition  of  their  fallacy  and  utter  in- 
snfficiency. 

But  the  hardship  of  the  case  in  compelling 
an  ignorant  and  innocent  officer  to  pay  out 
of  his  own  pocket  money  which  he  has  been 
unable  to  collect,  without  any  default  on 
his  part,  has  been  strenuously  urged  by  the 
counsel  for  the  appellee,  and  the  page  of 
the  English  classics  has  been  invoked  in 
support  of  the  argument.  Hard  cases,  it 
has  been  said,  are  the  shoals  and  quicksands 
of  the  law ;  and  there  are  to  be  found  cases 
involving  doubts  and  difficulties,  and  where 
the  exercise  of  a  certain  discretionary 
power  would  seem  to  have  been  deemed 
necessary   and   proper,    in  which  the  great 


hardship  of  the  case  was  referred  to 
512      as  an  ^element  of  consideration.     But 

it  must  be  unnecessary  to  say  that  in 
a  case  of  this  kind,  involving  no  doubt  or 
uncertainty,  where  no  margin  is  left  for  the 
exercise  of  any  discretion,  presenting  ques- 
tions the  solution  of  which  is  to  be  found 
in  the  application  of  plain,  simple,  ac- 
knowledged principles  of  law,  the  hardship 
attending  it,  however  great,  cannot  abro- 
gate those  principles,  or  in  the  slightest 
degree  affect,  alter  or  modify  them.  And 
besides,  the  inevitable  answer  to  the  argu- 
ment is  that  the  hardship  complained  of  is 
not  to  be  traced  to  the  administration  of 
justice,  but  to  the  party's  own  folly  and 
gross  laches. 

Recurring  to  the  numerous  decisions 
which  have  been  made  in  this  court  in  sim- 
ilar cases,  I  am  utterly  unable  to  perceive 
how  the  decision  in  this  case  can  be  rec- 
onciled with  the  principles  which  they  have 
so  repeatedly  affirmed.  I  am  therefore  of 
opinion  to  reverse  the  decree  of  the  Circuit 
court  with  costs  to  the  appellant,  to  dissolve 
the  injunction,  and  to  dismiss  the  bill. 

The  other  judges  concurred  in  the  opinion 
of  Lree,  J. 

Decree  reversed. 


513  *Frcnch  v.  Townes  &  als.* 

October  Term,  1858,  Rtchmond. 
(Absent  LxB,  J.) 

Deed  of  Trust  and  Power  of  Attorney  Executed  on  Same 
Day— Construction— Case  at  Bar.— p  belnar  indebted 
to  F,  who  was  also  bound  as  bis  surety  to  a  consid- 
erable amount,  and  beins*  In  very  embarrassed 
circamstances,  left  bis  bome  In  Virginia.  F  went 
after  bim  for  tbe  purpose  of  obtainingr  satisfaction 
for  wbat  was  due  to  bim.  and  indemnity  for  his 
liabilities,  and  found  him  in  Baltimore.  There,  in 
the  absence  of  all  his  other  creditors,  and  without 
request  from  them,  P  executed  to  F  two  papers  on 
the  same  day.  and  acknowledsred  them  before  a 
Justice  of  the  peace:  but  tbe  certificate  was  not 
directed  to  the  clerk  of  any  court  for  the  record  of 
the  papers.  One  of  the  papers  was  a  power  of 
attorney  by  which  P  authorized  F  to  take  posses- 
sion of  bis  whole  estate,  to  sell  it.  and  from  tbe 
proceeds  pay  any  of  P's  debts  for  which  F  was 
surety,  and  any  debt  which  P  owed  F  or  which  F 
had  assumed  to  pay  for  P.  The  other  was  a  deed 
of  trust,  by  which  P  conveyed  to  F  nearly  all  his 
property,  with  power  to  sell  and  to  pay  first  certain 
specified  creditors,  and  second  all  other  creditors 
of  P.  The  first  class  included  all  the  debts  for 
which  F  was  the  surety  of  P.  F  proceeded  to  sell 
the  property  and  pay  debts.f  T.  one  of  the  credi  tors 
of  the  first  class  In  tbe  deed,  filed  a  bill  affainst  F 
for  an  account  of  tbe  trust  subject,  and  F  in  his 
answer  insisted  that  he  was  authorized  under  the 
power  to  sell  to  pay  first  his  own  debts,  but  admitted 
that  as  to  the  debts  for  which  he  was  surety,  they 
stood  on  an  equal  footing  with  the  other  creditors 
of  the  first  class.    HbI/D: 

*Por  monographic  note  on  Asslsnaients  for  tho 
fit  of  Creditors,  see  end  of  case. 
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-    I.  S«Be  — Construed     ••    One    Instrument.*— That 

under  the  circumstances,  the  deed  of  trust  did 
not  revoke  the  power  of  attorney;  but  that  the 
two  papers  were  to  be  construed  as  one  instru- 
ment. 
a.  Seme— Same— Effect  as  to  Surety  of  Debtor— That 

taking  the  two  papers  as  constitutinflr  one  instru- 
ment, F  was  entitled  upon  the  construction  of  the 
instrument  to  be  first  paid  any  debt  due  to  him 
from  P,  or  wbich  be  had  assumed  for  P,  and  any 
debt  for  which  he  was  bound  as  P*s  surety. 

3.  Same— Same— Admissions  In  Answer—Effect.- But 

that  F  havinGr  admitted  in  his  answer,  that  as  to 
the  debts  for  which  he  was  surety  he  stood  upon 
the  same  footing  as  the  other  creditors  of  the 
first  class  in  the  deed  of  trust,  he  is  bound  by 
that  admission,  and  must  be  paid  ratably  with 
them. 

514  *4-  All  Parties  Clalmlnir  under  One  instru- 
ment—Recordation.—  That  all  the  parties 
claimiuflT  under  the  instrument,  there  cannot  be 
a  question  amonff  them  whether  it  was  properly 
admitted  to  record. 
8.  Deeds  of  Trust— Sale  of  Trust  Subject  to  Beneficiary 
by  MIstalce  of  Pactt— Case  at  Bar.— Amongst  the 
property  conveyed  to  F  was  a  horse  which  P  had 

.  bonffht  of  T  at  the  price  of  four  thousand  dol- 
lars. T  bouflTht  the  horse  from  F  at  three  thou- 
sand five  hundred  dollars,  more  than  he  would 
have  ffiven  for  him  but  for  the  understanding 
that  it  should  be  credited  on  the  bond  of  P  for 
four  thousand  dollars:  and  F  supposing  thatT's 
portion  of  the  trust  fund  would  be  equal  to  this 
amount,  agreed  that  it  should  be  so  credited.  In 
fact  it  was  more  than  T  was  entitled  to.  Both 
parties  having  acted  under  a  mutual  mistake, 
the  arrangement  will  be  disregarded,  and  F  will 
be  charged  with  the  real  value  of  the  horse  at 
the  time  of  the  sale,  and  T  will  be  allowed  his  pro 
rata  share  of  the  whole  debt  of  four  thousand 
dollars,  and  charged  with  the  value  of  the  borse 
as  so  much  received  by  him  out  of  the  trust  fund 
on  account  of  his  debt. 

6.  Same-Llabiilty  of  Parties  Raised  by  Pleading— 
Need  Not  Except  to  Commissioners'  Report.— The 
questions  as  to  the  construction  of  the  instru- 
ments and  the  liabilities  of  F  and  T  for  the 
horse,  being  presented  by  the  pleading  and 
proofs,  no  exception  to  the  commissioner's  re- 
port was  necessary  to  raise  them  for  adjudica- 
tion. 

7.  5ame— Commissioner's  Reportt— Case  at  Bar.— In 
the  absence  of  any  proof  to  the  contrary,  it  was 

*Two  Deeds  -Construed  as  One  Instrument.— See,  on 

this  subject.  foot-noUt  to  Anderson  v.  Harvey,  10 
Qratt  386;  Walden  v.  Walden,  8S  Gratt.  88. 

tBqulty  Practice— Mistake— Mutual.— See  principal 
case.cited  in  Harner  v.  Price,  17  W.  Va.  648. 

^Commissioner's  Report— Exceptions— When  Neces- 
sary—When Not.— In  a  note  by  the  editor  to  Warren 
V.  Warren,  2  Va.  Law  Reg.  196,  it  is  said:  **The  excep- 
tion in  every  case  %hould  be  specific.  This  is 
illustrated  in  the  application  of  the  rule  to  commis- 
sioners'reports.  In  Simmons  v.  Simmons'  Adm'r. 
83  Oratt.  at  p.  457.  it  is  said:  'Exceptions  to  masters' 
reports  are  said  to  be  in  the  nature  of  special 
demurrers,  and  tbe  party  objecting  must  point  out 
the  error,  otherwise  the  part  not  excepted  to  will 
be  taken  to  be  admitted.'  2  Dan.  Chanc.  Prac.  (4th 
American  Ed.)  1316.  note  4.  and  cases  there  cited.  In 
all  cases  where  exceptions  are  necessary   to  all 


proper  for  the  commissioner,  in  stating .  tbe 
amount  of  the  different  debts  secured  by  tbe 
deed,  to  take  the  amount  stated  in  the  deed. 

In  the  year  1841  Thomas  Payne  of  Greens- 
ville county,  being  greatly  embarrassed 
and  having  left  the  state,  James  S.  French, 
who  had  advanced  money  and  incurred 
liabilities  for  him,  went  in  search  of  him; 
and  meeting  him  in  Baltimore,  an  arrange- 
ment was  made  between  them,  in  pursuance 
of  which  Payne  executed  to  French  two  in- 
struments, both  bearing  date  the  1st  day  of 
December  1841,  and  acknowledged  before 
two  justices  of  the  peace  in  the  city  of 
Baltimore  on  the  next  day:  But  the  certifi- 
cate of  the  justices  does  not  say  the  instru- 
ment was  certified  in  order  to  be  recorded. 
Both  instruments  were  lodged  in  the  clerk's 
ofiSce  of  the  County  court  of  Greensville  at 
a  quarter  to  five  o'clock  on  the  6th  of  De- 
cember 1841,  and  admitted  to  record.  One 
of  these  instruments  is  a  power  of  attorney 
from    Payne  to  French  authorizing  French 

to  collect  all  moneys   due   to    Payne, 
515      placing  him  in  'possession  of  all   bis 

property  real  and  personal,  with  power 
to  sell  the  same  publicly  or  privately,  for 
cash  or  on  a  credit;  to'  pay  all  debts  or 
claims  which  might  be  presented  against 
him ;  and  further  authorizing  French  out  of 
the  proceeds  of  any  sales  he  might  make, 
first  to  pay  and  discharge  all  claims  for 
which  J^rench  was  his  security  or  endorser, 
and  also  such  as  he  then  owed  to  French  or 
of  which  he  may  have  assumed  the  payment 
The  other  instrument  is  a  deed  of  trust 
from  Payne  to  French  as  trustee  to  aecnre 
several  creditors  therein  named  in  the  first 
place,  and  then  all  other  creditors  of  Payne. 
The  deed  conveyed  a  tract  of  land  called 
B6nner's,  several  slaves,  all  his  horses,  and 
amongst  them  a  horse  named  Wellington, 
the  stock,  com,  &c.  on  the  plantation,  and 
an  interest  in  other  slaves  or  the  proceeds 
of  their  sale,  in  Alabama.  Of  the  debts 
first  secured  by  this  deed  French  seems  to 
have  been  liable  for  about  two  thousand 
seven  hundred  and  ninety-three  dollars  and 
forty-nine  cents;  and  there  were  debts  for 
which  he  was  not  liable,  amounting  to  seven 
thousand  six  hundred  and  sixty-two  dollars 
and  thirty-three  cents:  And  all  these  debts 
were  placed  upon  an  equality  in  the  deed, 
and  were  to  be  first  paid. 

[they  are  not  necessary  where  the  error  Is  apparent 
on  the  face  of  the  report  Ckx>kus  v.  Peyton's  Ex*or. 
1  Gratt.  at  p.  453;  French  v.  Toumes,  10  OratL,  at  p. 
526;  2  Rob.  Prac.  (Old)  883,  and  cases  there  died; 
Simmons  v.  Simmons*  Adm'r,  83  Oratt,  at  p.  4M.  and 
cases  cited],  they  should  specify  with  reasonable 
certainty  the  particular  grounds  of  objection  relied 
on.  so  as  to  enable  the  opposing  party  to  see  clearly 
what  he  has  to  meet  and  the  court  what  it  has  to 
decide.  Crockett  v.  Sexton,  29  Gratt  46.'*  See  also, 
citing  the  principal  case.  Hyman  v.  Smith,  10  W.  Va, 
817. 

Pleading— Cross  Bills. -On  this  subject  see.  citing 
the  principal  case,  foot-note  to  Moorman  v.  Smoot  M 
Gratt  80;  Atwood  v.  Shenandoah  Valley  R.  Co..  8t 
Va.  978,  9  S.  E.  Rep.  748.  See  also,  Fanlkner  v.  Davis. 
18  Gratt  052. 
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In  July  1842  Kdmund  Townes  and  two 
others  filed  their  bill  in  the  Circuit  court  of 
Greensville  county,  which  was  afterwards 
removed  to  Southampton  county,  in  which 
they  state,  they  sold  to  Payne  a  horse 
named  Welling-ton  for  four  thousand  dol- 
lars, for  which  he  executed  to  them  his 
bond ;  and  that  Townes  was  his  endorser  on 
a  note  to  Joseph  Allen  for  one  thousand 
^w^  hundred  dollars.  That  these  debts  were 
secured  by  the  deed  of  trust  aforesaid. 
That  a  very  considerable  property  real  and 
personal  had  gone  into  the  possession  of 
French,  and  that  he  had  thus  far  rendered  no 
account,  as  far  as  they  knew,  of  his  trans- 
actions.    That    they  are   advised    he 

516  must  account  as  trustee,  as  the  Meed 
was  a  revocation  of  the  power  of  attor- 
ney. That  they  had  purchased  from  French 
the  horse  Wellington,  whose  value  had  been 
almost  destroyed  by  the  bad  management  of 
Payne  whilst  in  his  possession,  and  had 
ag-reed  to  credit  Payne's  bond  for  the  amount 
of  three  thousand  five  hundred  dollars. 
That  the3''  did  this  not  because  they  thought 
the  horse  worth  this  amount,  but  because 
they  were  informed  by  French  that  matters 
were  turning  out  badly;  and  they  were 
willing  to  credit  Payne's  bond  for  three 
thousand  five  hundred  dollars  for  the  horse ; 
reducing  their  debt  to  five  hundred  dollars. 
That  nothing  had  been  paid  on  the  debt  due 
to  Allen,  whilst  they  are  informed  that 
nearly  all  the  other  debts  secured  by  the 
deed  have  been  paid.  And  making  French 
and  the  other  creditors  mentioned  in  the 
deed,  parties,  they  pray  for  an  account  of 
the  trust  subject,  and  the  manner  in  which 
it  has  been  disposed  of.  That  French's  ac- 
count with  Payne  may  be  settled ;  that  the 
rights  of  all  the  parties  may  be  settled ;  and 
for  general  relief. 

French  answered  the  bill.  He  states, 
that  about  the  close  of  the  year  1841  Thomas 
Payne  was  indebted  to  him  to  a  very  con- 
siderable amount;  and  that,  he  was  also 
Payne's  security  to  several  persons  whom 
he  names  and  who  are  cestuis  que  trust  in 
the  deed:  And  being  so  involved  as  security 
for  Payne,  defendant  went  in  search  of 
him  to  try  and  get  security.  That  as  he 
was  about  to  leave  Petersburg  to  look  for 
Payne,  who  was  said  to  be  somewhere  in 
the  north,  he  was  accosted  by  Edmund 
Townes,  one  of  the  plaintiffs,  and  induced 
to  accept  his  claims  against  Payne  with  a 
view  to  try  and  have  them  adjusted ;  and 
defendant  took  them  to  do  the  best  he  could 
with  them,  although  he  was  himself  so 
largely  involved  for  Payne.  That  defend- 
ant made  several  trips  to  the  north,  and 
incurred  several  hundred  dollars  additional 
expense  in  finding  Dr.  Payne,  whom  he  at 
length  met  with  in  Baltimore.     Payne 

517  then  *readily  undertook   to  secure  de- 
fendant, and  with  a  hope  of  doing  so, 

executed  the  two  papers  referred  to  i^i  the 
bill :  The  interest  of  the  plaintiff  Edmund 
Townes  being  put  on  an  equal  footing  with 
the  claims  for  which  the  defendant  was 
bound  as  security. 
The  defendant  further  states  that  he  sold 


the  land  called  Bonner's  under  the  power 
of  attorney,  the  proceeds  of  which  he  insists 
he  had  a  right  to  dispose  of  as  authorized 
under  the  power  of  attorney ;  and  after  this 
sale  he  had  both  the  power  of  attorney  and 
the  deed  of  trust  recorded.  That  there  were 
many  executions  out  against  Payne  which 
bound  the  personal  property,  and  which 
therefore  he  was  obliged  to  apply  to  their 
satisfaction ;  and  there  was  left  but  a  small 
amount,  very  insufficient  to  pay  the  debts 
for  which  he  was  bound  as  surety. 

As  to  the  debt  to  Allen,  defendant  insists 
that  Townes  had  discharged  it  by  the  pay- 
ment of  one  thousand  dollars.  And  as  to 
the  debt  for  four  thousand  dollars,  he  insists 
that  plaintiffs  purchased  the  horse  at  three 
thousand  five  hundred  dollars,  with  a  full 
knowledge  of  the  trusts  of  the  deed.  He  says 
that  he  was  not  at  that  time  fully  informed 
of  the  extent  and  condition  of  the  property 
conveyed  to  him  in  trust,  or  of  the  liens 
thereon,  or  the  debts  which  were  to  be  paid ; 
and  that  he  believed  at  that  time  that 
there  would  be  that  amount  due  to  the 
plaintiffs;  though  he  is  now  satisfied  that 
they  are  not  entitled  to  receive  so  much 
upon  a  pro  rata  distribution  of  the  trust 
fund.  He  says  he  is  ready  and  willing  to 
account. 

The  other  defendants  answered :  And  in 
April  1843  the  court  made  an  order  for  an 
account.  In  this  order  it  is  stated  that  the 
bill  is  taken  for  confessed  as  to  Richard 
Darden  one  of  the  defendants,  though  he 
had  answered. 

The  commissioner  made  a  report,  to 
518  which  no  exceptions  *were  filed  by 
any  part3^.  In  this  report  in  stating 
an  account  of  the  moneys  which  came  to 
the  hands  of  French,  he  charges  the  Bonner 
land  at  two  thousand  five  hundred  dollars. 
This  land  French  sold  to  Avent  for  one 
thousand  five  hundred  dollars,  and  a  note 
on  the  Merritts  for  about  one  thousand  two 
hundred  dollars,  which  had  been  assigned 
by  Payne  to  Avent,  and  which  French  took 
without  recourse,  though  Avent  informed 
him  that  the  Merritts  claimed  to  have  set- 
offs against  it.  Avent  sold  the  land  on  the 
same  day  for  two  thousand  five  hundred 
dollars,  and  the  commissioner  states,  that 
the  parties  considered  that  a  fair  price  for 
the  land.  It  was  sold  by  French  on  the  day 
on  which  the  deed  of  trust  was  recorded, 
but  at  an  earlier  hour  of  the  day.  The 
account  between  Payne  and  French  showed 
that  Payne  was  debtor  on  the  Ist  of  August 
1842  in  the  sum  of  three  hundred  and  eighty- 
six  dollars  and  sixty-one  cents ;  and  in  the 
distribution  of  the  fund  he  was  not  allowed 
a  credit  for  this  sum  or  any  part  of  it.  In 
the  distribution  of  the  fund,  one  statement 
is  made  including  the  proceeds  of  the  Bon- 
ner land,  and  another  in  which  it  is  ex- 
cluded. Allen's  debt  and  the  debt  due  to 
Simmons  one  of  the  creditors  mentioned  in 
the  deed  of  trust,  are  credited  as  of  the 
amount  stated  in  the  deed ;  and  the  commis- 
sioner states  that  no  evidence  was  offered 
by  either  party  as  to  their  respective 
amounts:  Though   as  to  the  latter,  he  was 
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informed  by  French,  and  had  heard,  that 
probably  a  larf^e  portion  of  the  debt  would  be 
received  from  another  source.  Allen's  debt 
was  then  in  suit  and  was  defended  on  the 
ground  that  it  was  usurious.  The  proofs 
were  that  soon  after  the  plaintiffs  purchased 
the  horse  Wellington  from  French,  one  of 
his  legs  gave  way  in  training  before  he  had 
a  trial  run,  and  that  he  was  not  then  worth 
more  than  five  hundred  dollars;  but  it  did 
not  appear  that  he  was  injured  before 

519  the  sale.     The  commissioner   ^states 
that  it  was  asserted  in  his  presence  at 

the  time  of  taking  the  accounts,  by  Edmund 
Townes,  that  he  gave  more  for  this  horse, 
in  consideration  of  its  being  endorsed  on 
the  note  against  Payne,  than  he  would  have 
given  for  him  in  money,  believing  the  pros- 
pect of  securing  his  debt  bad.  To  which 
the  commissioner  understood  French  as  as- 
senting :  But  he  immediately  after  said  he 
would  make  no  admission  which  would  im- 
pair his  legal  rights:  And  there  was  proof 
of  a  similar  admission  by  French  at  an- 
other time.  It  was  however,  the  opinion  of 
the  person  who  ran  the  horse  in  1841  that 
at  the  time  the  plaintiffs  bought  him  he 
was  worth  what  they  gave  for  him. 

The  cause  came  on  to  be  heard  in  May 
1845,  when  the  court  held  that  French  must 
account  for  the  proceeds  of  the  Bonner  land 
as  a  part  of  the  trust  fund,  and  that  he  was 
not  entitled  to  call  upon  the  plaintiffs  to 
refund  to  him  on  account  of  the  sale  6f  the 
horse  Wellington ;  and  there  was  a  decree 
distributing  the  fund  among  the  creditors 
provided  for  in  the  deed  of  trust;  thus  ex- 
cluding French  from  any  participation  on 
account  of  the  debt  due  from  Payne  to  him. 
But  the  amount  decreed  to  be  paid  to  Townes 
on  account  of  the  debt  due  to  Allen,  was 
not  to  be  paid  until  there  was  produced 
proof  that  Townes  had  paid  the  money  to 
Allen.  French  applied  to  this  court  for  an 
appeal  from  this  decree,  which  was  allowed. 

Stanard,  for  the  appellant. 
Gholson,  for  the  appellees. 

AIvLEN.  J.  In  the  year  1841  Thomas 
Payne  of  Greensville  county,  being  greatly 
embarrassed,  and  having  left  the  state,  the 
appellant,  who  had  advanced  money  to  and 
incurred  liabilities  for  him,  went  in  search 
of  him,  and  meeting  him  in  Baltimore,  an 
arrangement  was  made  between  them, 

520  out  of  which  this  *controversy  has 
arisen.  Payne  executed  to  the  appel- 
lant two  instruments,  both  bearing  date  on 
the  1st  day  of  December  1841,  and  acknowl- 
edged before  two  justices  of  the  peace  in  the 
city  of  Baltimore  on  the  next  day.  Both 
instruments  were  lodged  in  the  clerk's  office 
for  Greensville  count3'  at  a  quarter  to  5 
o'clock  on  the  6th  of  December  1841,  and 
admitted  to  record.  One  of  these  instru- 
ments is  a  power  of  attorney  from  Payne 
to  the  appellant,  authorizing  the  latter  to 
collect  all  moneys  due  to  his  principal,  plac- 
ing the  appellant  in  possession  of  all  his 
effects,  real  and  personal,  with  power  to 
sell  the  same  publicly  or  privately,  for  cash 
or  on  credit,  and  empowering  the  appellant 


to  pay  all  debts  or  claims  which  might  be 
presented  against  him;  and  further  anthor- 
izing  the  appellant,  out  of  the  proceeds  of 
any  sales  he  might  make,  first  to  pay  and 
discharge  all  claims  where  the  appellant 
might  be  his  security  or  endorser,  as  well 
also  as  such  as  he  then  owed  the  appellant 
or  such  as  he  may  have  assumed  the  pay- 
ment of. 

The  other  instrument  is  a  deed  of  trust 
from  Payne  to  the  appellant  as  trustee,  to 
secure  sundry  creditors  therein  named  in 
the  first  place,  and  then  all  other  such  claims 
as  should  be  presented  to  the  appellant 
against  the  grantor.  The  deed  conveyed  a 
tract  of  land  known  as  Bonner's,  sundry 
slaves,  all  his  horses,  amongst  them  a  horse 
named  Wellington,  the  stock,  corn,  provi- 
sions, &c.  on  his  plantation,  some  slaves  in 
Alabama,  and  his  interest  in  the  slaves 
sent  to  the  south  and  sold  or  to  be  sold  by 
John  M.  Rives.  Amongst  the  creditors 
named,  the  appellant  appears  from  the  re- 
citals in  the  deed  to  have  been  liable  as 
endorser  for  the  debts  due  to  Peyton  Mason, 
to  Francis  Kpps,  to  Sturdivant  &  Hurt, 
and  to  Hurt,  Patterson  A  Wills,  whose 
debts,  with  interest  to  the  1st  January  1842, 
amount,  according  to  the  commissioner's 
report,  to  two  thousand  seven  hnn- 
521  dred  and  ninety-three  dollars  *and 
forty-nine  cents.  The  debts  for  which 
it  does  not  appear  from  the  deed  that  he 
was  responsible,  amount,  according  to  the 
report,  to  seven  thousand  six  hundred  and 
sixty-two  dollars  and  thirty-three  cents. 
All  these  debts  were  by  the  deed  placed  on 
an  equality  and  to  be  first  paid;  and  the 
private  debt  to  the  trustee  for  cash  advanced 
or  debts  assumed  and  any  other  debts  for 
which  he  might  be  liable  as  endorser  of 
Payne,  if  there  were  any  such  debts,  would 
be  postponed  until  the  preferred  creditors 
were  satisfied. 

It  does  not  appear  from  the  record  that 
the  creditors  of  Payne  had  any  notice  of 
the  execution  of  the  deed  of  trust,  that  any 
negotiation  had  preceded  the  execution 
thereof,  or  that  they  were  consulted  in  re- 
lation thereto.  All  that  the  record  discloses 
in  regard  to  this  matter,  is  the  statement 
of  the  appellant  in  his  answer,  that  as  he 
was  about  to  leave  Petersburg  to  look  for 
Dr.  Payne,  who  was  said  to  be  somewhere 
in  the  north,  he  was  accosted  by  E.  Townes, 
one  of  the  appellees,  and  induced  to  accept 
his  claims  against  Payne,  to  try  and  have 
them  adjusted ;  that  he  took  them  to  do  the 
best  he  could  with  them,  although  he  him- 
self was  so  largely  involved  for  Payne. 
That  he  made  several  trips  to  the  north, 
incurred  several  hundred  dollars  additional 
expense  in  finding  Payne,  whom  he  after- 
wards met  with  in  Baltimore.  That  Payne 
then  readily  undertook  to  secure  him;  and 
with  the  hope  of  doing  so,  executed  the 
power  of  attorney  and  deed  of  trust ;  the 
interest  of  the  said  appellee  Townes  being 
placed  on  an  equal  footing  with  the  claims 
which  the  appellant  was  bound  for  as  secu- 
rity. Upon  this  state  of  facts  the  question 
arises,  What  was  the  effect  of  these  instm- 
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ments  executed    under  the    circumstances 
aforesaid;  and  what  rights  did  the  appel- 
lant acquire  under  them?    The  two  instru- 
ments were  executed  at  the  same  time 

522  and   acknowledged  on  *the  same  day. 
By  one  the   appellant   is   constituted 

attorney  in  fact,  by  the  other  trustee.  Both 
refer  in  a  great  measure  to  the  same  prop- 
erty. In  my  view  of  this  transaction,  it  is 
nnnecessary  to  determine  whether  the  power 
of  attorney  in  this  case  was  revocable  in 
the  life  time  of  the  principal  or  not;  there 
has  been  no  attempt  to  revoke  it  unless  the 
deed  of  trust  is  to  have  that  effect;  and  to 
give  it  such  effect  would,  it  seems  to  me, 
do  violence  to  the  intention  of  the  parties. 
The  appellant  was  the  confidential  friend, 
as  well  as  the  security  and  individual  cred- 
itor of  the  debtor;  he  alone  seems  to  have 
been  active  in  seeking  out  the  debtor  for  the 
purpose  of  procuring  some  indemnity  for 
himself  and  other  creditors.  It  was  natural 
that  he  should  seek  for,  and  that  the  debtor 
in  consideration  of  the  burden  he  was  as- 
suming, should  agree  to  give  him  some 
priority  over  other  creditors :  And  that  ap- 
pears to  me  to  be  the  effect  of  the  two 
instruments.  Executed  under  the  circum- 
stances disclosed  by  the  record,  they  should 
be  construed  together  as  one  instrument; 
and  so  interpreted  as  to  give  effect  to  the 
obvious  intent  of  the  parties.  That  it  was 
the  intent  of  the  parties  to  give  the  appel- 
lant the  preference  which  the  power  of  at- 
torney secures,  is  fairly  to' be  inferred  from 
the  circumstances  adverted  to;  and  it  would 
be  unreasonable  to  suppose  that  Payne  con- 
templated a  revocation  by  the  deed  of  trust. 
The  conduct  of  the  parties  would  be  inexpli- 
cable upon  that  supposition.  They  intended 
that  both  instruments  executed  at  the  same 
time  should  be  operative;  and  construing 
them  together,  the  property  of  the  debtor 
would  be  applied  first  to  the  debts  due  to  or 
assumed  by  French  and  those  for  which  he 
was  bound  as  security;  secondly,  to  the 
debts  specified  in  the  deed,  except  those  for 
which  the  appellant  was  boUnd ;  and  thirdly, 
to  the  general  creditors.  But  the  appellant 
by  his  answer  admits  that  in    taking 

523  the  *deed  of  trust,  the  interest  of  the 
appellee  B.  Townes  was  placed  on  an 

equal  footing  with  the  claims  for  which  the 
apx)ellant  was  bound  as  security ;  and  as  all 
the  enumerated  debts  are  placed  on  the  same 
footing  by  the  deed  of  trust,  they  are  all 
equally  entitled  to  the  benefit  of  the  admis- 
sion contained  in  the  answer:  And  this 
circumstance  reconciles  the  apparent  incon- 
^uity  between  the  two  instruments.  The 
po^er  of  attorney  secured  a  preference  as 
well  for  the  debts  for  which  he  was  liable 
as  security,  as  for  the  individual  debts. 
Bnt  in  drawing  the  deed  of  trust,  that  pref- 
erence as  to  security  debts  was  waived; 
otherwise  there  would  have  been  no  neces- 
sity for  naming  them  in  the  deed  of  trust; 
but  the  individual  debts  not  being  enumer- 
ated in  the  deed,  were  left  to  be  paid  in  the 
order  prescribed  by  the  power  of  attorney. 
The  intention  of  the  parties  and  the  con- 
tract to  be  implied  from  that  intention    as 


deduced  from  the  two  instruments,  having 
according  to  the  admissions  of  the  answer, 
been  modified  so  far  as  respects  the  security 
debts,  it  was  not  in  the  power  of  the  appel- 
lant afterwards  to  enlarge  his  rights  by 
selling  the  land  known  as  Bonner's  as 
attorney  in  fact  and  not  as  trustee :  And  the 
enumerated  creditors  have  the  right  to 
participate  in  the  proceeds  of  the  land  as 
well  as  the  residue  of  the  trust  fund.  Ac- 
cording to  this  view  the  appellant  should 
be  charged  with  the  whole  amount  received 
or  collected  by  him  out  of  effects  of  Payne 
not  embraced  in  the  deed  of  trust,  together 
with  the  proceeds  of  the  trust  fund,  and 
credited  with  the  amount  then  due  to  him 
or  the  payment  of  which  he  had  assumed, 
and  has  actually  discharged.  The  residue 
should  be  applied  to  the  debts  enumerated 
in  the  deed  of  trust. 

It  appears  from  the  commissioner's  report 

that  the  balance  due  to  French  on   private 

account  was  three  hundred  and  eighty- 

524  six  dollars  and  sixty-one  cents.    ^The 
account  as  settled  shows  upon  its  face 

that  all  the  items  of  the  private  account  are 
charged  after  the  1st  of  December  1841. 
There  is  no  exception  to  the  report,  and 
the  charges  may  have  been  for  payments 
assumed  by  hii^  at  or  before  the  date  of  the 
power  of  attorney.  But  as  there  must  be 
a  recommitment  of  the  report,  leave  should 
be  given  to  exhibit  the  facts  in  regard  to 
these  credits. 

Treating  the  power  of  attorney  and  the 
deed  of  trust  as  one  instrument,  and  con- 
struing them  together,  no  question  can  arise 
under  the  registry  laws.  The  appellant 
being  a  party  to  each  cannot  allege  any  de- 
fect in  the  recordation,  if  one  existed,  and 
the  other  creditors  claiming  the  benefit  of 
his  act  and  thereby  recognizing  his  agency, 
are  equally  bound  with  him,  and  the  rights 
of  all  are  to  be  deduced  from  both  instru- 
ments viewed  as  one  transaction,  to  which 
all  were  parties  directly  or  through  their 
agent. 

Another  objection  to  the  decree  arises  out 
of  the  transactions  of  the  parties  respecting 
the  horse  Wellington.  It  appears  that 
Payne  on  the  8th  of  October  1841  executed 
to  the  appellees  Bdmund  Townes,  William 
Townes  and  James  Williamson,  his  single 
bill  at  twelve  months  for  four  thousand 
dollars,  being  for  the  price  of  the  horse  sold 
to  him  by  said  appellees.  This  was  one  of 
the  debts  enumerated  in  the  deed  of  trust. 
The  bill  alleges  that  after' the  execution  of 
the  deed,  and  the  appellant  had  taken  pos- 
session and  disposed  of  most  of  Payne's 
property,  they  took  of  him  this  horse,  his 
value  having  been  much  impaired  by  bad 
management  whilst  in  Payne's  possession, 
and  agreed  to  credit  the  four  thousand  dol- 
lar bond  by  three  thousand  five  hundred 
dollars,  reducing  their  debt  to  five  hundred 
dollars.  This  they  did,  not  t>ecause  they 
thought  the  horse  worth  anything  like  that 
sum,  but  because  they  were  informed  by 
the  appellant  that  matters  were  turning  out 
badly. 

525  *The  appellant  in  his  answer,  avers 
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that  Edmund  Townes  purchased  of  him 
as  trustee  the  horse  at  the  price  of  three 
thousand  five  hundred  dollars,  and  instead 
of  paying  the  money  to  him,  a  credit 
was  entered  on  the  note.  That  at  that  time 
he  was  not  fully  informed  of  the  condition 
of  the  eifects  conveyed  to  him  or  the  debts 
to  be  paid ;  and  he  admits  that  he  did  believe 
at  that  time,  there  would  be  that  sum  due 
to  the  holder  of  the  note.  And  he  insists 
that  the  said  appellees  should  be  required 
to  refund  the  excess  of  the  three  thousand 
five  hundred  dollars  over  the  pro  rata  pro- 
portion they  would  have  been  entitled  to 
receive  on  the  note  for  four  thousand  dol- 
lars out  of  the  trust  fund.  The  horse  was 
resold  on  the  14th  December  1841,  and  a 
credit  of  that  date  entered  on  the  note  for 
three  thousand  five  hundred  dollars;  and 
the  bill  of  sale  given  by  the  appellant  to 
said  appellees  recites  that  the  price  of  the 
horse  was  endorsed  as  a  credit  on  the  note. 

The  fair  inference  from  the  pleadings  and 
exhibits,  confirmed  by  the  admission  of  the 
appellant  before  the  commissioner,  though 
partially  retracted,  is,  that  the  purchase  of 
the  horse  was  made,  and  the  price  of  three 
thousand  five  hundred  dollars  agreed  on,  un- 
der the  impression  that  the  amount  would  be 
allowed  to  go  as  a  credit  on  the  bond.  The 
appellant,  in  his  answer,  states  that  he  be- 
lieved at  the  time  that  there  would  be  that 
sum  due  to  the  holder  of  the  note ;  and  it  is 
fair  to  presume  the  impression  was  created 
in  part  by  his  own  representations.  It 
would  not,  under  such  circumstances,  be 
just  to  said  appellees  to  hold  them  responsi- 
ble for  the  price  agreed  to  be  allowed  under 
such  circumstances.  Both  parties  acted 
under  a  mistake.  The  trustee  was  in  error 
as  to  the  value  of  the  trust  fund  and  the 
amount  of  charges  upon  it,  and  the  ap- 
pellees dealt  with  him  for  a  portion  of 
the  trust  property,  knowing  it  to  be 
526  such,  under  the  mistaken  'impression 
that  they  would  be  entitled  to  as  much 
as  the  price  they  agreed  to  pay.  The  sale 
at  this  conjectural  price  should  be  disre- 
garded in  the  settlement  of  the  trustee's  ac- 
count, and  the  trustee  should  be  charged 
with  the  actual  value  of  the  horse  at  the 
time  of  the  repurchase  by  the  appellees,  and 
the  appellees  should  be  allowed  their  pro 
rata  share  of  the  whole  debt  of  four  thousand 
dollars,  charging  them  with  the  actual  value 
of  the  horse,  as  so  much  received  by  them 
out  of  the  trust  fund  on  account  of  said 
debt:  And  if  the  sum  so  received  exceeded 
their  proportion,  they  should  be  required 
to  refund  the  excess  for  the  benefit  of  the 
other  creditors  secured  by  the  deed. 

The  questions  as  to  the  construction  of 
the  instruments  and  the  liability  of  the  ap- 
pellant for  the  price  of  Wellington,  and  the 
obligation  of  the  said  appellees  to  refund, 
are  presented  by  the  pleadings  and  proofs, 
and  no  exception  to  the  master  commission- 
er's report  was  necessary  to  raise  them  for 
adjudication. 

Some  other  errors  are  assigned  relating 
to  particular  items  of  the  commissioner's 
report,  and  in  regard  to  matters  which  may 


have  been  influenced  by  extraneous  eW- 
dence;  and  there  being  no  exception  to  the 
report,  they  cannot  properly  be  noticed 
here.  Of  this  description  is  the  charge 
against  the  trustee  of  two  thousand  five 
hundred  dollars  for  the  Bonner  land.  The 
commissioner  states,  and  the  deposition  of 
Avent  returned  with  and  referred  to  in  the 
report,  proves,  that  the  appellant  received 
one  thousand  five  hundred  dollars  in  cash 
and  a  check  on  bank,  and  took  from  Avent 
the  purchaser  a  bond  on  the  Merritts  for 
one  thousand  and  sixty-six  dollars,  in  pay- 
ment of  the  residue  of  the  balance  of  the 
price.  That  the  appellant  was  told  offsets 
were  claimed  by  the  obligors,  and  the  ap- 
pellant took  the  bond  without  recourse:  and 
the  commissioner  states  that  the  bond  was 
in  suit.  The  land  was  sold  for  up- 
wards  of   two   thousand  six  hundred 

527  'dollars,    but  the    commissioner  has 
charged  the  trustee  with  two  thousand 

five  hundred  dollars;  the  parties  consider- 
ing that  a  fair  price  for  the  land,  Avent 
having  resold  it  on  the  same  day  for  that 
sum.  If  the  trustee  received  a  bond  in  pay- 
ment without  recourse,  it  might  have  been 
a  question  whether  he  was  not  chargeable 
for  the  nominal  amount.  But  the  parties 
themselves,  according  to  the  commissioner's 
statement,  considered  the  sum  of  two  then- 
sand  five  hundred  dollars  a  fair  price  for  it; 
and  the  sale  by  Avent  shows  that  it  was; 
and  the  trustee  has  made  no  objection  to  the 
price  charged,  though  he  insists  upon  his 
right  to  apply  it  under  the  power  of  attor- 
ney to  the  debts  for  which  he  was  liable.  I 
think  he  was  properly  charged  with  this 
sum. 

So  in  regard  to  the  objection  that  Sim- 
mons did  not  prove  his  debt.  The  deed 
acknowledges  the  debt  to  be  about  one 
thousand  dollars.  The  commissioner  took 
the  amount  from  the  deed,  as  he  was  bound 
to  do  in  the  absence  of  any  proof  of  pay- 
ment. But  he  says  he  was  informed  by  the 
appellant,  that  probably  a  large  portion  of 
the  debt  would  be  received  from  another 
source.  There  does  not  appear  to  have 
been  any  doubt  of  the  existence  and  amount 
of  the  debt ;  and  no  payment  being  proved, 
he  could  do  no  less  than  report  it.  But  as 
all  the  parties  interested  in  the  trust  fund, 
the  appellee  as  well  as  the  appellant,  have 
an  interest  in  reducing  the  amount  of  the 
debts  to  be  charged  upon  it,  leave  should 
be  given  to  reduce  the  debt  by  showingany 
payment.  As  the  case  must  go  back  and 
be  recommitted  for  other  purposes,  no  delay 
will  be  occasioned  thereby. 

The  remaining  errors  assigned,  that  the 
suit  of  Allen  v.  Townes  had  not  been  de- 
cided, and  that  the  decree  erroneously  stated 
the  pleadings,  are  not  objections  of  which 
the  appellant  could  complain.  It  wonld 
have  been  more  regular  to  require  the 

528  appellant    to    *pay  the    money    to  a 
receiver,  to  abide  the  event  of  the  suit 

referred  to,  and  to  give  leave  to  the  cred- 
itors entitled  to  the  fund  to  apply  for  their 
portions  thereof,  if  the  recovery  of  the  debt 
by  Allen  should  be  entirely  defeated. 
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As  to  the  pleadings  taking  the  bill  for 
confessed  as  to  Darden  who  had  filed  his 
answer,  he  has  not  complained,  and  the 
decree  npon  his  claim  conforms  to  the  al- 
legations of  his  answer ;  he  is  allowed  to 
come  in  ttpon  the  trust  fund  for  the  whole 
amount  of  his  debt,  and  that  was  all  he 
asked.  I  think  there  was  no  error  in  the 
decree  for  which  it  should  be  reversed  at 
the  instance  of  the  appellant,  except  in  the 
refusal  to  allow  him  a  credit  for  the  whole 
amount  of  the  individual  debt  due  to  him 
by  Thomas  Payne  on  the  1st  December 
1841,  or  the  payment  of  which  he  had  as- 
sumed for  said  Payne  on  or  before  that  day, 
and  which  he  shall  have  actually  discharged ; 
and  in  failing  to  dispose  of  the  price  or 
value  of  the  horse  Wellington  as  above  in- 
dicated. For  these  errors  I  think  the  decree 
should  be  reversed,  and  the  cause  be  re- 
manded. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Decree  reversed. 
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1.  Joinder  of  Wife  of  Assignor. 

5.  Schedule  or  Inventory 

3.  Acceptance. 

4.  Necessity  of  Recordation. 
5w  Delivery. 

VII.  Preferences. 

1.  At  Common  Law. 

2.  Under  Statutes. 

3.  Corpora tioDS. 

a.  Chartered  Companies. 

b.  Stare  Decisis. 

c.  Effect  of  Statutes. 

4.  Trustees. 
&  Directors. 

6.  Sureties  of  Debtor. 

veil.  Reservations  and  Stipulations. 

1.  Reservations  for  Benefit  of  Assifirnor  Generally. 
a.  Stipulations  for  Employment  of  Grantor. 

!>.  Retention  of  Possession  by  Grantor. 
c.  Postponement  of  Sale. 

2.  Reservation  of  Surplus. 

3.  Stipulations  for  Release  of  Debtor. 
a.  Effect  on  Securities. 

1>.  Limitinff  Time  for  Acceptance  and  Release. 

4.  Discretionary  Powers  to  Trustees. 

a.  Power  to  Continue  Assi^rnor's  Business. 
"b.  Power  to  Employ  Agents  and  Clerks. 

c.  Compromise  by  Trustee. 

d.  Powers  as  to  Sale  of  Trust  Estate. 
(1)  Sale  on  Credit. 

(8)  Private  Sale. 


IX.  Fraud. 

l.-How  Ascertained. 
2.  Fraudulent  Intent  in  Grantor. 
8.  Effect  of  Partial  Illeflrality. 
4.  Evidence  of  Fraud. 

X.  Other  Features  of  Assignments. 

1.  Recitals  Immaterial. 

2.  Consideration  for  Assignments.  ' 
8.  Set-Off. 

XI.  Effect  of  Assiirnments. 

1.  Effect  upon  Liens. 

2.  Jurisdiction. 

8.  Effect  of  Trustee's  Refusal  to  Act. 

XII.  RiflThts,  Duties  and  Liabilities  of  Trustees  Gen- 
erally. 

1.  Sale  of  Trust  Property. 

a.  Wb  at  Trustee  May  Sell. 

b.  Advertisement  of  Property. 

c.  Publication  of  Notice  of  Sale. 

d.  RlflTht  to  Enjoin  Sale. 

e.  Payment  of  Purchase  Money. 

2.  Title  of  Trustee. 

a.  Trustees  Purchasers  for  Value. 

b.  Parties. 

Xni.  Riffhts  of  Creditors  Generally. 

1.  Statutory  Provisions— Rights  of  Simple  Contract 
Creditors  to  Sue. 

2.  Attackiuff  Creditors. 

XIV.  Removal  of  Trustees. 
1.  Appointment  of  Receivers. 

CroM  Reference  to  flonoffrsphic  Note. 

Fraudulent    and  Voluntary   Conveyances,   ap- 
pended to  Cochran  v.  Paris.  11  Gratt.  848. 

1.  GENERAL  ASSIGNMENTS. 

It  is  a  perfectly  well-settled  principle  of  law,  as 
we  shall  see  further  on,  that  assignments  for  the 
benefit  of  creditors,  which  stipulate  for  the  release 
of  the  debtor  by  the  creditors  from  further  liabil- 
ity for  the  residue  of  their  demands,  must  convey 
all,  or  substantially  all,  of  the  debtor's  property. 
Lon^r  V.  Meriden  Britannia  Co.,  94  Va.  604,  27  S.  E. 
Rep.  409:  Skipwith  v.  Cunnloflrham,  8  Leiffh,  271; 
Gordon  v.  Cannon,  18  Gratt.  887,  and  note;  Hurst  v. 
Leckie,  07  Va.  560,  84  S.  E.  Rep.  464.  See  infra,  this 
note,  "Stipulations  for  Release  of  Debtor." 

The  conveyance  need  not  show  on  its  face  that 
it  embraced  all  the  estate  of  the  grantors  but  this 
fact  may  be  shown  by  other  evidence.  Lonsr  v. 
Meriden  Britannia  Co.,  04  Va.  604, 27  S.  E.  Rep.  400. 

DelKor  Cannot  Impeach  HisOwnDeed.— But  a  debtor 
cannot  set  up  the  fact,  against  a  deed  executed  by 
him  for  the  benefit  of  his  creditors,  that  it  is  invalid 
because  all  his  property  is  not  conveyed  thereby, 
and  thus  enable  him  to  take  advantage  of  his  own 
wronff.    Robinson  v.  Mays,  76  Va.  708. 

1.  WHEN  DEED  IS  ABSOLUTE  —  DISTIN- 
GUISHED FROM  DEED  OF  TRUST.-When  a 
ff  ran  tor  In  a  deed  of  trust  conveys  all  of  his  property 
to  a  trustee  for  the  benefit  of  his  creditors,  with 
power  to  sell  the  same  immediately,  and  authorizes 
the  trustee,  after  paying  the  expenses  of  the  trust 
and  discharffinff  the  lien  on  the  property,  to  make 
a  pro  rata  distribution  of  the  proceeds  amonff  the 
ffrantor's  creditors,  and  reconvey  to  him  whatever 
may  remain  unsold  in  case  the  property  shall  be 
more  than  suflicient  to  pay  all  debts,  such  deed  is 
absolute,  and  the  conveyance  is  to  a  trustee  for  the 
purpose  of  raisingr  a  fund  with  which  to  pay  debts, 
as  disUngnished  from  a  deed  of  trust  in  the  nature 
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of  a  mortffaffe  to  secure  the  payment  of  debts,  and 
amoants  to  an  appropriation  of  the  property:  so  far 
as  may  be  necessary  to  tbe  accomplishment  of  that 
purpose.  Sandusky  y.  Farts  (W.  Va.).  38  S.  £.  Bep. 
SO. 

II.  WHO  MAY  ASSIGN 

1.  CORPORATIONS.— An  Insolvent  corporation  has 
a  riirbt  to  assign  all  of  its  property  for  the  benefit  of 
its  creditors  generally.  Indeed,  it  would  be  strange 
if  this  were  not  true.  After  a  corporation  has  be- 
come Insolvent,  beiuff  unable  to  proceed  with  its 
business,  the  only  proper  thinff  to  be  done  is  to  dis- 
pose of  its  property  to  those  entitled  to  receive  it; 
and  the  best  and  fairest  way  to  do  this  is  to  assi^rn 
its  property  to  a  trustee  for  the  benefit  of  its 
creditors.    Lamb  v.  Cecil,  26  W.  Va.  288. 

It  was  held  in  Farmers'  Bank  v.  Willis,  7  W.  Va. 
Bl.  that  the  bank  has  the  rigrht  to  assigrn  its  assets 
for  the  benefit  of  its  creditors,  independently  of 
the  act  of  the  general  assembly  of  Virginia,  passed 
in  1806  on  that  subject. 

Power  off  President  Mid  Cashier.— Where  the  man- 
agement of  the  affairs  of  a  corporation  is  intrusted 
by  its  charter  to  the  board  of  directors,  the  presi- 
dent and  cashier,  unless  specially  authorized  by 
the  charter,  have  no  power  to  assim  the  ehotes  in 
action  of  the  corporation  to  its  creditors  as  security 
for  payment  of  a  precedent  debt  of  the  corporation 
without  authority  from  the  board  of  directors. 
The  assignment  so  made  is  not  merely  voidable, 
but  absolutely  void.    Lamb  v.  Cecil,  tb  W.  Va.  288. 

iBJolvoiicy— Duty  off  Directors— Preferences.— In  the 

event  of  the  insolvency  of  a  corporation,  it  Is  the 
duty  of  the  directors  to  act  in  the  discbarve  of  their 
duties  with  prudence,  vigilance  and  fidelity,  and  to 
apply  its  assets,  for  the  benefit  of  the  creditors  in 
preference  to  the  claims  of  stockholders  and  other 
persons.    Planters'  Bank  v.  Whittle,  78  Va.  787. 

Directors  Not  Creditors'  Trustees.— Directors  of  a 
corporation  are  not  technically  trustees  for  the 
creditors,  in  the  event  of  its  insolvency,  nor  are 
they  bound  to  apply  the  assets  ratably  amonff 
the  general  creditors.  Planters*  Bank  v.  Whittle, 
78  Va.  787. 

Trust  Fund  for  Creditors.— A  deed  of  trust  convey- 
ing all  the  property  of  a  corporation  for  the  benefit  of 
all  who  are  or  may  be  holders  of  stock  of  a  certain 
issue,  does  not  create  a  trust  fund  for  the  benefit  of 
the  creditors  of  the  corporation,  though  it  contains 
the  resolution  of  the  stockholders  authorizing  it, 
recitinff  that  it  was  deemed  expedient  to  execute  a 
mortg-affe  and  issue  bonds,  the  money  to  be  derived 
from  the  sale  thereof  to  be  used  to  pay  the  outstand- 
ing debts  of  the  corporation  and  for  improvement, 
and  though  it  contains  a  provision  that  the  trustee 
deliver  a  certain  amount  of  the  bonds  to  the  corpo- 
ration, to  be  applied  to  the  payment  of  their  out- 
standing indebtedness,  and  such  other  uses  as  the 
directors  shall  determine.  Roanoke  St  Ry.  Co.  v. 
Hicks,  96  Va.  510.  82  S.  £.  Rep.  295. 

Common    5eol    Affixed  —  Presumption — Officers.  — 

When  the  common  seal  of  the  corporation  appears 
to  have  been  fixed  to  a  deed  of  assignment  for  the 
benefit  of  creditors,  and  the  signature  of  the  proper 
ofllcers  are  proved,  the  courts  ought  to  presume, 
that  the  ofllcers  did  not  exceed  their  authority;  and 
the  seal  itself  is  prima  facie  evidence  that  It  was  af- 
fixed by  proper  authority.  The  contrary  must  be 
shown  by  the  objecting  parties.  Lamb  v.  Cecil,  96 
W.  Va.  888. 
Copy  of  Deed  Sufficient.— Where  a  deed  of  assign- 


ment was  made  for  the  benefit  of  the  creditors  of 
the  corporation,  a  copy  of  said  deed  from  records  of 
deeds  of  the  county  may  be  exhibited  with  tliebili 
by  the  trustee  with  the  same  effect,  as  If  he  had  filed 
the  original.    Lamb  v.  Cecil,  26  W.  Va.  888. 

2.  PARTNERSHIPS.— A  partnership  in  failing 
circumstances  may  make  an  assignment  for  the 
benefit  of  its  creditors:  and  if  two  or  three  partners 
convey  all  of  the  effects  of  the  firm  and  the  individ- 
ual property,  and  the  third  has  none,  they  mar 
require  a  release  both  of  the  firm  and  all  the  mem- 
bers, by  the  creditors  who  accepted  the  deed. 
Gordon  v.  Cannon,  18  Gratt  887. 

Partner's  Implied  Authority  to  Asoicn-— "It  is  nettled 
law  that  one  partner  has  no  implied  anthority  to 
make  a  general  assignment  of  the  effects  of  the 
partnership  for  the  benefit  of  creditors,  unless  his 
copartner  is  absent  so  that  he  cannot  be  consulted, 
or  is  incapable  of  givlnjr  his  assent  or  dissent.  Sock 
an  assignment  is  a  virtual  dissolution  of  the  pan- 
nership;  it  supersedes  all  the  buainens  of  the  firm, 
as  such,  and  takes  from  the  control  of  each  partner 
all  the  property  with  which  the  business  is  con- 
ducted; nor  do  the  purposes  of  the  business  require 
that  such  power  should  be  implied.  **  HIU  v.  Postley. 
90  Va.  200.  17  S.  £.  Rep.  946. 

"Thus  far  there  is  no  American  case  which  says 
that  one  partner,  when  the  other  members  are 
present,  may,  without  their  consent,  make  a  general 
assignment  of  the  firm  effects  to  a  tmstee  for  the 
benefit  of  creditors."  Livingston  v.  Bnssell,  I  Am. 
Lead.  Cas.  447. 

RIffht  of  3urvlvlng  Partner  to  Assicn— Prafercooes.- 
Upon  the  death  of  one  member  of  an  insolvent  Atm 
the  survivors  may  make  a  valid  general  assignment 
of  the  firm  assets  for  the  benefit  of  the  firm  cred* 
itors  and  give  preferences.  Patton  v.  Leftvlch.  M 
Va.  421,  10  S.  E.  Rep.  686l  See  also.  Gait  v.  Calland.  f 
Leigh  694. 

One  i>artnor  Absent  from  State.- it  Is  settled  lav 
that  one  partner,  in  the  absence  of  his  copartner, 
has  the  right  to  convey  the  assets  of  the  firm  (other 
than  real  estate)  to  trustees  to  secure  the  creditofs 
of  the  partnership.  But  when  all  the  partners  arc 
present  they  have  a  right  to  be  consulted  in  givinr 
a  preference  to  particular  creditors,  but  when  one 
or  more  are  out  of  the  state,  the  resident  partner  b 
the  sole  manager  of  the  firm,  and  may  convey  tbe 
assets  and  choses  in  action  to  creditors  of  the  ooa- 
pany  to  discharge  firm  debts,  and  hence  may  gtrt 
preferences.  Williams  v.  Gillespie,  SO  W.  Va.  8B&  i 
S.  E.  Rep.  210;  MiUhiser  v.  McKinley.  96  Va.  SOT.  81  & 
E.  Rep.  446. 

Resident  Partner  May  Assign  Personalty  httt  Net 
Realty.— It  is  perfectly  well  settled  that  a  resident 
partner,  who  has  the  management  of  all  the  he^ 
ness  of  the  company  (the  other  parters  residing  ovt 
of  the  state)  has  the  power  to  deliver  over  and 
assign  the  goods  and  choses  in  action  of  the  com- 
pany to  the  creditors  of  the  company,  in  dis* 
charge  of  the  partnership  debts.  But  as  to  retl 
estate,  which  passes  by  deed  only,  the  deed  of 
one  partner  passes  nothing  but  his  own  interest 
therein,  because  the  deed  of  one  partner  is  not 
the  deed  of  the  others,  nor  has  he,  as  a  partner, 
the  power  to  execute  the  deed  for  them.  IfcCal- 
lough  V.  Sommerville.  8  Leigh  416. 

Effect  of  Seal.— Though  one  partner  cannot  in  gen- 
eral bind  his  copartner  by  deed,  so  as  to  make  it 
operative  at  law  as  a  deed,  yet  an  assignment  ia 
one  partner  of  the  effects  of  the  firm  for  the  beae> 
fit  of  creditors,  which  would  be  lawful  if  there  were 
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do  seal,  will  not  be  allowed  in  eouity  to  be  defeated 
by  tbe  circumstance  of  a  seal  beinff  annexed  to  the 
instrnment  It  uenu,  moreover,  tbat  an  assignment 
of  partnership  effects,  made  by  one  partner  by 
instrnment  under  his  seal,  would,  at  law^  be  as 
effectual  and  binding  on  the  other  partner,  as  if 
there  were  no  seal.  M'CuUouirh  v.  Sommerville,  8 
Leiffh  41& 

Deed  iBdlscrimlnato— RefonnatlMi.~Where  part- 
ners make  an  indiscriminate  conveyance  of  individ- 
ual and  social  property  to  pay  individual  and  social 
debts,  or  make  a  deed  purporting  to  convey  only 
individual  property,  the  deed  will  not  be  held  fraud- 
ulent either  in  fact  or  in  law.  but  equity  will  re- 
form the  deed  according'  to  the  probable  intent  of 
the  grantor,  and  the  justice  of  the  case,  and  apply 
the  property  to  pay  the  respective  creditors,  ob- 
serving any  order  and  preference  established  by 
the  deed.  McCuUough  v.  Sommerville,  8  Leigh  416  ; 
Gordon  v.  Cannon,  18  Oratt  887,  and  note. 

Deed  to  Be  Construed  Distiibutlvely.— An  assign- 
ment for  the  benefit  of  creditors,  made  by  the 
members  of  a  private  banking  firm  in  Virginia,  and 
conveying  all  their  individual  and  firm  property 
for  both  individual  and  firm  debu,  will  not  be  held 
fraudulent  on  its  face  because  it  appropriates  part- 
nership assets  to  pay  individual  debts  in  preference 
to  partnership  debts,  where  the  state  court  has 
decided  that  such  deeds  should  be  construed  distrib- 
utively,  and  the  partnership  assets  should  be 
applied  to  partnership  debts,  and  the  individual 
assets  to  individual  debts :  and  also  where  both  the 
assets  and  the  debts  were  so  mixed  that  it  was  im- 
possible, at  the  time  of  the  assignment,  to  distin- 
guish between  them.  Peters  v.  Bain,  138  U.  S.  070, 
10  Sup.  Ct.  354 ;  McCuUough  v.  Sommerville,  8  Leigh 
415  ;  Gordon  v.  Cannon.  18  OratL  387. 

Presumption  as  to  Individual  Assets— Releajo  Clause. 
—Where  an  assignment  is*  made  by  a  firm  of  the 
social  assets  to  pay  the  social  debts,  containing  a 
release  clause,  but  conveying  no  property  of  the 
individaal  creditors,  the  law  does  not  presume  that 
such  property  existed  and  was  withheld  from  the 
creditors,  but  the  presumption  is  in  favor  of  inno- 
cence and  honesty.  Long  v.  Meriden.  etc.,  Co..  04 
Va.  604,  27  a  E.  Rep.  400. 

Partnership,  Individual  Debts— Export  Evidence.— 
Where  an  attempt  is  made  to  prove,  by  an  expert 
accountant,  that  debts  constituting  a  part  of  the 
consideration  for  an  assignment  of  partnership 
interests,  were  individual,  and  not  partnership 
debts,  by  showing  that  there  was  no  entry  of  them 
upon  the  partnership  books,  and  the  expert  testi- 
fies that  the  books  were  so  poorly  kept  that  they 
did  not  show  fully  or  satisfactorily  the  transactions 
of  the  firm,  and  that  he  was  unable  to  find  any  entry 
on  the  books  of  the  debts  named,  and  also  failed  to 
find  on  the  books  any  entry  of  other  debts  which 
were  admitted  to  be  partnership  debts,  then  such 
evidence  is  insufilcient  to  prove  that  the  debts  were 
Individaal,  and  not  partnership  debts,  so  as  to  in- 
validate the  assignment  as  a  transfer  by  one  part- 
ner of  bis  interest  in  an  insolvent  partnership  to 
his  copartner  so  as  to  enable  the  latter  to  make  a 
valid  assignment  of  the  partnership  effects  to  pay 
his  separate  creditors,  no  fraud  having  been  shown 
in  the  makinff  of  such  assignment  MiUhiser  v. 
ICcKinley,  08  Va.  207,  85  S.  £.  Rep.  448. 

IndlvMnal  Debts— Denial  In  Answer— Effect.— When 
the  answer  to  a  bill  filed  to  set  aside  an  assignment 
of  partnership  interests  denied  that  a  part  of  the 
dabts  spedfled  as  consideration  for  the  assignment 


were  individual  debts,  as  charged,  and  averred  that 
they  were  partnership  debts,  and  the  bill  waives  an 
answer  under  oath  from  the  defendants,  never- 
theless the  denial  of  the  answers  constitutes  a 
traverse  of  the  alleg'ations  of  the  bill,  and  puts  the 
complainants  upon  proof  of  the  charge.  MillUiser 
V.  McKinley,  08  Va.  907.  35  S.  E.  Rep.  440. 

HI.  WHO  ARE  INSOLVENTS. 

"To  render  a  person  insolvent  under  the  statute 
(Code  of  West  Virginia  1801,  S  2,  ch.  74),  he  must  be 
one  whose  whole  property  will  not  pay  all  his  debts. 
Simply  because  a  trader  fails  to  meet  all  his  obliga- 
tions when  dae,  though  his  assets  be  more  than 
ample  to  pay  them  all,  would  be  too  harsh  and  rigor- 
ous a  construction  of  the  intention  of  the  legisla- 
ture." Wolf  V.  McGugin,  37  W.  Va.  562,  10  S.  E.  Rep. 
707  ;  Mc Arthur  v.  Chase,  IS  Oratt  683. 

IV.  WHO  HAY  BE  ASSIGNEE. 

Effect  of  Trustee  Being  a  Secured  Creditor.— The 

fact  that  the  trustee  in  a  deed  of  assignment  is  a 
creditor  secured  therein,  does  not  affect  the  valid- 
ity of  the  deed,  but  only  the  power  of  the  trustee  to 
act  If  the  debtor  does  not  object  to  his  acting,  it 
is  no  reason  why  another  creditor  should  object : 
if  that  is  the  only  objection  to  him.  Gordon  v.  Can- 
non, 18.  Oratt  887 ;  Johnston  v.  Zane,  11  Oratt  684. 

V.  WHAT  PASSES  BY  ASSiONflENT. 

Claims  against  Oovernment.— Under  the  words  In  a 
deed  of  trust  "all  debts  due  the  grantor,"  a  claim 
which  the  grantor  has  on  a  foreign  government  for 
damages  for  detention  of  a  ship  will  pass.  Oriifin  ▼. 
Macaulay,  7  Oratt  470. 

Rights  of  Action  for  Damages,— The  rights  of  action 
transferred  to  the  assig'uee  are  rights  of  action 
founded  upon  beneficial  contracts  made  with  the 
bankrupt,  where  the  pecuniary  loss  is  the  substantial 
and  primary  cause  of  action,  and  for  injuries  affect- 
ing his  property,  so  far  as  they  do  not  involve  a 
claim  for  personal  damages.  Dillard  v.  Collins,  85 
Oratt  848. 

Claims  lor  Personal  DanMfos.— Under  the  English 
Bankrupt  Act  and  the  Bankrupt  Act  of  1841,  and  the 
present  act  the  rights  of  action  which  are  trans- 
ferred to  the  assignee  do  not  include  claims  for 
personal  damages.    Dillard  v.  Collins,  25  Oratt  848. 

Crops.— A  deed  of  trust  which,  among  other  things, 
conveys  growing  crops  of  wheat,  rye  and  oats,  and 
which  Is  not  to  be  enforced  for  two  years  from  the 
date  thereof.  Is  not  p^r  m  fraudulent  as  to  creditors. 
Cochran  v.  Paris,  11  Oratt  348:  Dance  v.  Seaman,  11 
Oratt  778. 

Unpaid  5ubscrlptlonsto  Stock.- A  deed  of  trust  for 
the  benefit  of  creditors  which  includes,  "all  the 
estate,  property,  and  rights,  and  credits'*  of  the 
grantors,  "of  every  kind  and  wherever  situated,'* 
enumerating  many  by  name,  and  fdllowed  with  "all 
means  payable  to  the  company,  whether  on  tolls  or 
assessments  on  stock  for  the  company  or  otherwise*' 
will  pass  the  title  to  the  unpaid  subscriptions  to  the 
capital  stock  of  the  company  to  the  trustees,  with 
power  to  collect  and  receive  the  same,  when  author- 
itatively called  for,  to  the  extent  of  the  rule  made. 
Lewis  V.  Olenn.  84  Va.  047,  0  S.  E.  Rep.  800. 

dains  Not  Yet  Due.— A  conveyance  by  an  insolvent 
firm  to  a  trustee,  of  all  debts  due  them,  under  the 
special  provisions  of  the  deed,  was  held  only  to  pass 
the  balance  of  a  debt  after  offsetting  a  claim  not 
yet  due.  held  by  the  debtor  against  the  firm.  Fry  v. 
Boyd.  8  Oratt  78. 

Right  to  Perfect  Mechanic's  Ucil— The  right   to 
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perfect  an  Inchoate  mechanic's  lien,  existing  In  a 
contractor  under  S  2475  of  the  Va.  Code,  passes  by 
his  general  assignment  for  the  benefit  of  his  cred- 
itors to  his  assignee,  and  the  assignee,  on  the 
completion  of  the  work,  may  take  the  necessary 
steps  to  perfect  the  lien,  althongh  the  statute  is 
silent  on  the  subject  Bristol,  etc..  Co.  v.  Thomas,  88 
Va.  996.  25  S.  E.  Rep.  110. 

Property  Held  In  Trust.~A  debtor  may  make  a 
conveyance  to  a  trustee  for  the  benefit  of  his 
creditors  of  property  held  by  him  nominally  in  trust 
for  others,  but  which  is  equitably  and  in  reality  his 
own.  and  withhold  property  nominally  his  own.  but 
which  in  reality  belongs  to  others.  Brown  v.  Putney, 
90  Va.  447.  18  S.  E.  Rep.  883. 

Asslsnment  to  Secure  Future  Advmioes— One  may 
not  only  convey  or  transfer  a  chose  in  action  or 
any  other  property  to  secure  an  existing  indebted- 
ness, but  it  is  also  well  settled  that  he  may  likewise 
do  so  for  the  purpose  of  securing  future  loans  and 
advances.  Didier  v.  Patterson.  9B  Va.  584.  25  S.  E. 
Rep.  661 :  Alexandria  Savings  Institution  v.  Thomas, 
29  Gratt  488. 

Indebtedoess  of  a  Partner  to  Firm.— Under  the  words 
in  a  deed  of  trust,  "all  debts  due  the  grantor,"  the 
indebtedness  of  a  partner  of  the  grantor  to  the 
partnership  will  pass.  Qrifiln  v.  Macaulay,  7  Oratt 
47& 

Bond  of  Partner  Docs  Not  Pass.— If  a  bond  be  exe- 
cuted to  the  acting  partner  of  a  late  mercantile  com- 
pany, a  deed  from  such  partner  conveying-  all  his 
real  and  personal  property,  in  trust,  for  the  payment 
of  his  debts  and  those  of  the  company  (without 
mentioning  the  debts  due  to  the  company),  is  not  to 
be  considered  an  assignment  of  such  bonds  to  the 
trustee.    Anderson  v.  Bullock,  4  Munf.  442. 

Property  Exempt  by  Law.— A  failure  to  convey 
property  exempt  by  law  does  not  avoid  the  deed  on 
the  ground  that  it  does  not  convey  all  or  substan- 
tially all  of  the  property  of  the  debtor.  Such  prop- 
erty as  is  exempted  under  the  poor  debtor's  law  and 
the  homestead  exemption  need  not  be  conveyed. 
Hurst  V.  Leckie,  97  Va.  560,  84  S.  E.  Rep.  464. 

It  is  not  a  badge  of  fraud,  that  the  assignor,  in  an 
assignment  for  the  benefit  of  creditors,  omits  to 
include  a  small  amount  of  exempted  personalty. 
Paul  V.  Baugh,  85  Va.  955.  9  S.  E.  Rep.  829. 

Borrowed  and  Collected  Money.— Where  checks  and 
drafts  were  sent  by  a  bank  to  a  banking*  firm  for 
collection,  but  before  they  were  received  the  firm 
was  dissolved  by  the  death  of  a  partner,  it  was  held 
that  the  surviving  partner  should  have  either  re- 
turned the  checks  or  remitted  the  proceeds  to  the 
bank,  and  that  the  firm's  assignee  for  the  benefit  of 
creditors  must  pay  over  such  proceeds  to  the  bank. 
First  Nat.  Bank  of  Alexandria  v.  Payne,  85  Va.  890. 9 
S.  E.  Rep.  158. 

Property  Must  Be  Included  In  Assignment.— Under 
a  bill  filed  by  general  contract  creditors,  asking  the 
court  to  administer  the  trust  created  by  a  general 
assignment  by  their  debtor  for  the  benefit  of  cred- 
itors, the  court  has  no  Jurisdiction  to  subject  the 
property  not  included  in  the  assignment  and  on 
which  the  plaintiffs  have  acquired  no  lien.  Spindle 
V.  Fletcher,  98  Va.  186,  24  S.  E.  Rep.  910. 

Assignor  Competent  Witness.— The  assignor  in  a 
deed  conveying  property  for  the  benefit  of  creditors, 
is  a  competent  witness  to  prove  that  the  property 
levied  on  by  the  sheriff  is  the  same  property  con- 
veyed by  the  deed.    Kevan  v.  Branch,  I  Gratt.  275. 

1.  CONFLICT  OF  ASSIGNMENT  LAWS. 

Voluntary  Assignments.— A  voluntary  assignment 


for  the  benefit  of  creditors  of  personal  property  and 
choses  in  action  wherever  sltnated  or  found,  vin 
pass  to  the  assignee  property  situated  in  another 
state,  unless  it  comes  in  conflict  with  some  positiTe 
or  customary  law  of  the  state  or  place  where  the 
property  or  eho»€M  may  be  located  or  found,  and  the 
assignment  will  have  priority  over  an  attachment 
by  a  creditor  of  the  toreign  state,  which  was  serred 
on  the  debtor  of  the  assignor  after  tlie  asslgnmat, 
and  before  the  debtor  had  notice  of  it.  But  this 
rule  does  not  apply  in  the  case  of  involnntarysnd 
coercive  assignments.  Bank  of  the  Valley  v. 
Gettinger,  8  W.  Va.809;  Harrison  v.  Bank.  •  W.  Va- 
424. 

Foreign  Assignment— Priority.—  Certain  debtors, 
residents  of  North  Carolina,  convey  their  propercr 
to  trustees  to  secure  the  payment  of  their  debts. 
The  terms  of  the  trust  deed  were  broad  enough  to 
include  certain  chotet  in  action  due  from  debtors  in 
Virginia,  and  secured  on  lands  in  the  state  of 
Virginia.  The  deed  is  recorded  in  North  CarotiBa 
b^ore  an  attachment  is  levied  on  the  chote$  in  Vir- 
ginia in  the  hands  of  the  debtors,  but  is  not  recorded 
in  Virginia  until  afl^r  the  attachment  is  levied. 
The  court  held,  however,  that  the  deed,  though  noc 
recorded  in  Virginia  until  after  the  attachment  was 
levied,  will,  nevertheless,  take  priority  over  the 
attachment.    Gregg  v.  Sloan.  76  Va.  497. 

Foreign  Assignment— Construction. —  A  deed  of 
assignment,  after  conveying  the  debtor*s  property, 
and  describing  it  by  its  location,  which  is  Virginia, 
adds,  "and  it  is  further  expressly  understood,  thatif 
through  accident  or  forgetfulness  or  inadvertence 
the  grantor  has  omitted  to  mention  any  claim  or 
property  that  the  same  shall  be  understood  as 
being  conveyed  hereby  to  the  said  trustees,  to  aU 
intents  and  purposes  as  fully  as  if  speclflcallr 
mentioned."  Hdd,  that  certain  goods,  situated  in 
Ohio,  would  pass  by  the  deed.  Wickham  v.  Maitis. 
18  Gratt.  427.  and  note. 

Effect  upon  Debts  Due  Assignor  In  Porelga  State.- 
A  deed  of  assignment  conveying  all  the  debtor's 
property,  and  valid  according  to  the  laws  of  tbe 
state  where  the  assignment  is  made,  will  operate  to 
pass  property,  belonging  to  the  debtor  wherever 
situated,  hence  it  will  have  priority  over  an  attach- 
ment against  the  creditor  in  the  foreign  state,  which 
is  levied  4/t«r  recordation  in  the  home  state,  but 
before  recordation  in  the  foreign  state.  Gregg  v. 
Sloan,  76  Va.  497. 

VI.  RBQUlSiTBS  AND  VAUDITY. 

1.  JOINDER  OF  WIFE  OF  ASSIGNOR.— In  Vir- 
ginia the  wife  must  Join  in  an  assignment  of  real 
estate  to  bar  her  dower.  Reynolds  v.  State  Bank. 
6  Gratt.  174. 

2.  SCHEDULE  OR  INVENTORY. 

Assignment  Valid  before  Schedule  Annexed.— A  deed 
conveys  a  stock  of  goods  of  the  grantors,  and  refen 
to  a  schedule  of  the  goods,  which  when  made  oot  is 
to  be  considered  as  annexed  to  the  deed,  and  to  be 
taken  as  a  part  of  it.  Though  the  schedule  is  not 
annexed  before  the  recording  of  the  deed,  the  deed 
is  valid  without  it  Gordon  v.  Cannon,  ts  GratL 
887. 

Effect  Where  There  Is  No  Spedflcatloa  to  Desd  or 

Schedule.- A  deed  of  trust  is  not  fraudulent  becaase 
it  conveys  among  other  things,  cattle,  household 
and  kitchen  furniture,  and  debts,  without  specifica- 
tion, either  in  the  deed,  or  by  schedxde  accompany- 
ing it,  and  provides  that  the  assignor  shall  remain 
in  possession  of  the  property  for  six  months,  and 
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tbat  no  creditor  shall  have  the  benefit  of  the  trust, 
who  does  not  release  the  aissiirnor  from  any  farther 
liability  in  three  months.  Kevan  y  Branch.  1 
Gratt  274. 

Necessity  of  Inventory.— The  failure  of  a  trustee  to 
talce  an  inventory  of  the  foods  conveyed,  does  ren- 
der the  assiemment  void;  this  circumstance  ffoes  to 
the  conduct  of  the  trustee,  and  not  to  the  provisions 
of  the  deed.    Williams  v.  Lord.  75  Va.  890. 

Improper  to  Sell  Sclledale  Itself.— Where  a  variety 
of  property  is  embraced  in  a  schedule,  a  sale,  not  of 
the  property  specifically,  but  of  the  schedule  Itself, 
is  a  violation  of  duty  on  the  part  of  the  sheriff;  and 
the  purchaser  at  such  a  sale,  if  he  acquired  the 
lesral  title,  would,  in  a  court  of  equity,  be  treated  as 
a  trustee  for  the  benefit  of  those  interested.  Clouffh 
V.  Thompson,  7  Gratt.  2C 

Omlssloa  of  Schedule  as  Evidence  of  Pnuid.— "No 
Irresistible  inference  of  a  fraudulent  intent  is 
deducible  either  from  a  provision  postponing  a  sale 
of  property  for  a  reasonable  length  of  time,  and 
reserving  the  use  thereof  to  the  grantor  in  the 
meantime,  or  from  the  omission  to  annex  a  sched- 
ule of  the  property,  or  from  all  these  circumstances 
combined."  Bttbks,  J.,  in  Brockenbroucrh  v.  Brock- 
enbroufiTh,  81  Gratt  580;  Youuflr  v.  Willis,  82  Va.  298. 
3.  ACCEPTANCE. 

Aeceptence  Unnecessary.— It  is  not  necessary  to 
the  validity  of  a  deed  of  trust,  that  it  should  be 
executed  by  the  ee$tui  true  trust.  The  deed  operates 
to  pass  the  letral  title  so  soon  as  executed  by  the 
flrrantor  and  trustees,  and  can  only  be  avoided  by 
the  dissent  express  or  implied,  of  the  cestui  que 
tTnist.  Skipwith  V.  Cunningham.  8  Leiffh  271;  Mer- 
chants' Bank  of  Danville  v.  Ballou,  98  Va.  112,  82  S. 
E.  Rep.  481. 

A  deed  of  assifirnment  passes  the  leffal  title  as  soon 
as  executed  by  the  assismor  and  the  trustee,  and 
can  be  avoided  only  by  dissent,  or  disclaimer, 
express  or  implied,  of  the  trust  creditors.  Accept- 
ance by  the  cestui  oue  trust  is  unnecessary  to  the 
validity  of  the  deed.  Zell  Guano  Co.  v.  Heatherly, 
S8  Vr.  Va.  409, 18  S.  E.  Rep.  611. 

Thouffh  a  deed  is  executed  without  the  knowledge 
of  the  creditors  secured  by  it,  yet  If,  when  informed 
of  its  execution,  they  assent  to  it  it  is  valid.  Coch- 
ran V.  Paris,  11  Gratt  848;  Dance  v.  Seaman,  11 
Gratt  778. 

Knowled^  of  Execution— Presumptlon.-it  is  not 
necessary  to  the  validity  of  a  deed  of  assignment 
that  it  should  be  executed  by  the  trustee  or  benefi- 
ciaries, or  even  that  they  should  know  of  its  exist- 
ence before  the  intervention  of  subsequent  claims. 
The  deed  beingr  apparently  for  the  benefit  of  the 
creditors  thereby  secured,  their  acceptance  of  it 
will  be  presumed  until  the  contrary  appears.  If 
any  of  them  refuse  it,  their  refusal  will  relate  back 
to  tlie  date  of  the  deed,  and  avoid  it  ab  initio  as  to 
them.    Evans  v.  Greenhow,  15  Gratt  166. 

Rntlflcetion  or  Assent  Necessary.— But  where  a 
deed  of  assiemment  has  had  no  sanction  by  previous 
assent  or  subsequent  ratification,  it  is  no  shield  of 
the  property  asrainst  subsequent  levy  of  executions 
by  the  creditors  named  therein,  or  other  creditors, 
nor  any  effectual  impediment  to  the  bona  fide  con- 
veyance by  the  grantor  for  valuable  consideration. 
Spencer  v.  Ford,  1  Rob.  648. 

Presumption  as  to  Assent— Effect  of  Subsequent 
AAsent.— "The  American  authorities  upon  this  sub- 
ject are  somewhat  variant,  but  the  srreat  majority 
of  them  concur  in  principles  fatal  to  the  pretensions 
of  the  appellant    Some  hold,  that  where  a  deed  is 


beneficial  to  the  arrantee,  his  assent  will  be  presumed 
until  the  contrary  appears.  2  Conn.  Rep.  688;  North 
V.  Turner,  9  Ser^.  &  Rawle  244;  Gray  v.  Hill,  10  Id. 
486;  Smith  v.  The  Bank  of  Washington,  5  Id.  818; 
Wilt  V.  Franklin,  1  Binney  502.  Some  declare  that 
the  subsequent  assent  of  the  grantee  renders  the 
deed  good  by  relation.  7  Peters  609,  2  Gallison  667. 
And  this  would  seem  conformable  with  the  doctrine 
as  to  an  escrow,  where  the  second  delivery  relates 
back  to  the  first  and  avoids  all  mesne  acts.  It  seems 
to  have  very  generally  prevailed  In  relation  to  as- 
signments for  the  benefit  of  creditors,  whose  sub- 
sequent assent  has  been  deemed  sufficient  to  give 
effect  to  the  deed  ab  initio.  9  Mass.  Rep.  807.  18  Johns. 
Rep.  285:  Marbury  v.  Brooks,  7  Wheat  566:  Brooks 
V.  Marbury.  11  Wheat  78;  NicoU  v.  Mumford,  4 
Johns.  Ch.  Rep.  689."  Tuckkb.  P.,  in  Skipwith  v. 
Cunningham,  8  Leigh  271. 

4.  NECESSITY  OF  RECORDATION.— A  deed  of 
assignment  for  the  benefit  of  creditors  is  void  in 
Virginia  as  to  creditors  until  recorded.  Va.  Code, 
ch.  114,  S  1;  Shufeldt  v.  Jenkins,  22  Fed.  859. 

Recordation  Unnecessary  Where  Possession  Is  Olven. 
—But  a  deed  that  conveys  and  £?«2/i7«r«  personal  prop- 
erty to  trustees  for  the  purpose  of  paying  debts 
therein  specified,  and  under  which  the  trustees  take 
possession  of  the  property  and  proceed  to  sell  it  for 
the  purposes  of  the  trust,  is  valid  as  a  transfer 
thereof  and  need  not  be  recorded  to  protect  the 
property  against  the  demands  of  creditors  who  had 
not  acquired  liens  upon  it  before  the  transfer  was 
consummated.    Clark  v.  Ward,  12  Gratt.  440. 

By  Whom  Deed  Recorded.— A  deed  to  a  trustee  for 
the  benefit  of  creditors  may  be  admitted  to  record 
by  a  clerk  who  is  the  trustee  therein,  and  acted 
as  the  counsel  of  the  grantor  in  its  preparation,  as 
the  act  of  admission  is  ministerial  only.  Paul  v. 
Baugh.  86  Va.  956,  9  S.  E.  Rep.  829. 

6.  DELIVERY.— Delivery  of  a  deed  of  assignment, 
it  would  seem,  is  absolutely  essential.  It  is  the  final 
act,  the  formal  declaration  of  the  grantor's  deter- 
mination to  complete  the  conveyance  or  enter  into 
the  contract    Skipwith  v.  Cunningham,  8  Leigh  271. 

Vll.  PREPBRBNCES. 

1.  AT  COMMON  LAW.— "Nothing  can  be  more 
firmly  settled  than  at  common  law,  apart  from  the 
statutes  of  bankruptcy,  a  debtor,  even  in  falling 
circumstances,  until  his  property  is  specifically 
bound  to  the  satisfaction  of  his  debts,  has  an  abso- 
lute right  to  dispose  of  it  at  his  pleasure.  He  may 
give  undue  preference  to  a  part  of  his  creditors,  or 
even  to  one.  and  such  preference  cannot  be  treated 
as  a  fraud."    Savings  Inst  v.  Thomas.  29  Gratt  490. 

At  common  law,  a  man,  though  insolvent,  until  a 
Hen  became  fllxed  in  some  way  on  his  property, 
might,  without  fraud,  convey  or  transfer  it  in  trust, 
and  prefer  one  creditor  over  another,  even  though 
it  left  no  estate  to  pay  other  creditors.  Wolf  v. 
McGugin.  87  W.  Va.  652, 16  S.  E.  Rep.  798;  Harden  v. 
Wagner,  22  W.  Va.  866;  Skipwith  v.  Cunningham. 
8  Leigh  271.  But  see  Code  of  West  Virginia,  $  2,  ch. 
74,  which  has  changed  the  common  law  in  this 
respect  in  so  far  as  it  relates  to  insolvent  debtors. 

When  a  deed  of  assignment  for  the  benefit  of 
creditors  is  unaffected  by  the  bankrupt  law,  a  part- 
ner has  a  right  to  convey  partnership  property  to 
secure  firm  creditors,  and  in  doing  so  to  make  pref- 
erences among  them.  MiUbiser  v.  McKinley,  98  Va. 
207.  85  S.  E.  Rep.  446. 

It  is  firmly  settled  that  a  debtor  in  failing  circum- 
stances may  make  a  valid  assignment  of  his  whole 
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estate  (subject,  however,  to  existing  liens  tbereon). 
for  the  beneflt  of  his  creditors.  In  such  order  of  pri- 
ority as  he  may  choose  to  prescribe  in  the  assign- 
ment; and  thouflTh  his  estate  be  insufiDcient  for  the 
payment  of  allihls  debts,  he  may  lawfully  subject  it, 
in  the  first  place,  to  the  payment  In  full  of  such  of  his 
debts  as  he  may  choose  to  prefer,  and  then  to  the 
payment  pro  rata  of  the  claims  of  such  of  his  cred- 
itors as  may.  in  a  reasonably  limited  period  accept 
the  terms  of  the  assignment  and  release  him  from 
all  further  and  other  liability  on  account  of  said 
claims.  And  such  an  assiffument  may  be  valid,  even 
thouffh  it  does  not  direct  any  surplus  which  may 
remain  after  satisfying  the  claim  of  the  accepting 
and  releasiuiT  creditors  to  be  applied  to  the  payment 
of  his  other  debts,  or  any  of  them;  or  even  though 
it  directs  any  such  surplus  to  be  paid  to  the  debtor 
himself.    Qordon  v.  Cannon.  18  QratU  887,  and  note, 

Tbe  followinflT  lanaruafire  was  used  by  Jttdgk  Riblt 
In  hong  V.  Merlden.  etc..  Co.,  94  Va.  666,  27  S.  E.  Rep. 
4W:  "If  anything  can  be  considered  as  settled  by 
repeated  Judicial  decisions  and  lapse  of  time,  it  may 
be  considered  as  thorouflrhly  settled  in  this  state 
that  a  deed  of  assignment  by  a  debtor  of  his  prop- 
erty for  the  payment  of  his  debts,  which  stipulates 
for  his  release  by  his  creditors  from  personal  liabil- 
ity for  such  part  of  their  debts  as  the  fund  may  not 
dtscharflre,  though  grivlnff  preferences  to  some  of  the 
creditors,  is  valid.  It  is  too  late  at  this  day  to 
depart  from  a  doctrine  so  consistently  recoflrnized 
and  uniformly  enforced  by  this  court,  and  to  ques- 
tion the  validity  of  such  a  deed  of  assigrnment.*' 

It  is  settled  that  a  debtor,  in  failinff  circumstances, 
may  make  a  valid  assignment  for  the  benefit  of 
creditors,  and  may  make  preferences  as  between 
them.  To  make  such  preferences  is  neither  illegal 
nor  Immoral  when  not  prohibited  by  statute.  Paul 
V.  Bauffh.  85  Va.  056,9  8.  £.  Rep.  329;  McCuUouffhv. 
SommerviUe,  8  Leigh  415;  Evans  v.  Oreenhow.  15 
Gratt  156. 

It  was  held  in  Sklpwith  v.  Cunnincrham,  8  Leiffh 
271.  that  notwlthstandinff  certain  creditors,  that  are 
embraced  in  a  deed,  will  have  preference  to  the 
Judgment  creditor,  yet  the  latter  has  a  riflrht  to  an 
account  of  the  trust  fund,  and  to  the  payment  of  his 
debt  out  of  the  surplus,  if  any,  after  satisfying  the 
preferred  creditors  and  those  who  accede  to  the 
composition. 

As  a  debtor  has  the  riffht  to  pay  one  creditor  in 
preference  to  another,  so  he  may.  without  the  impu- 
tation of  fraud,  secure  one  creditor  to  prevent 
another  from  ffettinff  an  advantage.  Williams  v. 
Lord.  75  Va.  390. 

In  Virginia,  the  fact  that  an  assignment  for  the 
benefit  of  creditors  contains  preferences  is  not  in 
itself  a  badge  of  fraud  rendering  the  assignment 
invalid.    Talley  v.  Curtain,  54  Fed.  Rep.  43. 

Preference  Conditional  —  Release  as  Condition.— A 
debtor  in  failing  circumstances  may  convey  his 
whole  property  for  the  payment  of  his  debts,  giving 
preferences  among  his  creditors,  and  require  a 
release  from  such  as  accept  it.  Gordon  v.  Cannon, 
18  Gratt.  387. 

Must  Be  Plainly  Expressed.— But  preferences  in  as- 
signments for  creditors  must  be  distinctly  de- 
clared, as  they  are  disfavored  in  law.  Goodman  v. 
Henry,  42  W.  Va.  526.  26  S.  E.  Rep.  528, 

Knowledge  of  Creditors  Unnecessary.— A  deed  of 
trust  to  secure  certain  preferred  creditors,  is  not 
fraudulent  j7«r  ««,  because  made  without  the  knowl- 
edge of  the  creditors.  Dance  v.  Seaman,  11  Gratt. 
778. 


A  debtol:,  on  the  verg^e  of  insolvency,  and  in  the 
absence  of  statute,  may  execute  a  deed  of  trost  to 
secure  bona  Jlde  creditors.  In  preference  to  others, 
and  provide  that  he  shall  remain  in  possession  for 
three  years,  by  paying  interest  on  the  secured  debts, 
even  though  executed  without  the  knowledge  of  or 
consultation  with  the  creditors  secured,  and  the 
deed  will  not  be  fraudulent  in  itself.  Slpe  v.  Ear- 
man,  26  Gratt.  568;  Young  v.  WiUls,  83  Va.  291.  See 
also,  Norris  v.  Lake,  89  Va.  518, 46  S.  £.  Rep.  663. 

Effect  of  Statute  of  Praadulent  Coovesmnoes  apsn 
Rule.— The  act  for  the  prevention  of  fraudulent  con- 
veyances does  not  apply  to  those  made  bona  M§  for 
a  valuable  consideration,  and  does  not  prevent  a 
debtor,  in  failing  circumstances,  from  preferring 
one  class  of  creditors  to  another,  the  legality  of 
which  arrangement  is  too  well  settled  to  be  called 
into  question  now.  Skipwith  v.  Cnnnlngham,  S 
Leigh  271 ;  McCuUough  v.  Sommerville,  8  Leigh  415. 
In  the  latter  case  it  was  held  to  be  entirely  fair  and 
legal  for  a  debtor  in  failing  circumstances  to  pre- 
fer, in  payment,  one  Just  creditor,  or  set  of  creditors, 
to  another;  nor  is  his  right  to  do  so,  at  all  weakened 
or  impugned  by  the  maxim  that  equality  is  equity. 
It  cannot  interfere  with  the  right  of  creditors  to 
make  preferences. 

Impeaching  Creditor  Does  Not  Acquire  Priority.— A 
creditor  who  successfully  impeaches  one  of  the  pre- 
ferred claims,  does  not  thereby  obtain  the  prefer- 
ence originally  given  such  claim,  for  the  rule  is  well 
settled,  that  the  creditor  cannot  impair  or  displace 
any  prior,  valid,  subsisting  lien.  Zell  Guano  Ca  v. 
Heatherly.  88  W.  Va.  409, 18  S.  £.  Rep.  611;  Hulingsv. 
Hulings,  38  W.  Va.  857, 18  S.  £.  Rep.  630. 

Unconditional  Preference  of  3ttrety. — ^An  assignmeoi 
for  the  benefit  of  creditors,  cannot  nnconditionally 
prefer  a  creditor,  who  is  surety  on  the  note  of  the 
assignor,  where  it  does  not  appear  that  he  has  paid, 
or  will  be  required  to  pay,  as  surety,  the  debt  for 
which  he  is  bound.  Stonebumer  v.  Motley.  96  Va. 
784,  80  S.  E.  Rep.  364. 

Preference  of  Debt  Barred  by  Limitations.- An  assign- 
ment for  the  benefit  of  creditors  may  prefer  a  debt 
barred  by  the  statute  of  limitations  at  the  time  of 
its  execution.  Stonebumer  v.  Motley,  05  Va.  784.  S 
S.  E.  Rep.  364. 

2.  UNDER  STATUTES.— Under  Va.  Code  1871.  ch. 
57,  %  63,  which  provides  that  liens  or  encumbrances 
giving  preferences  to  creditors,  except  to  secure 
debts  contracted  or  money  borrowed  at  the  time  of 
creating  the  lien  or  encumbrance,  shall  enure  to  the 
benefit  ratably  of  all  the  creditors  of  the  compaay 
existing  at  the  time,  there  may  be  an  assignment  of 
the  assets  of  the  company,  at  their  face  value,  la 
discharge  of  the  indebtedness,  when  no  lien  is 
created  by  so  doing.  Planters'  Bank  v.  Wliittle.  n 
Va.  737. 

Notlceof  Insolvency  Immaterial.— If  a  party,  giving 
a  preference  is  Insolvent  that  is  enough  to  avoid 
such  preference  under  S  2,  ch.  74,  of  the  West  Vir- 
ginia Code  of  1891,  and  lack  of  notice  by  the  creditor 
receiving  the  preference  is  immaterial.  The  party 
dealing  with  the  seller  must  inquire  as  to  the  status 
of  the  party  with  which  he  deals.  The  public  law 
tells  him  this.  Wolf  v.  McGugin.  87  W.  Va.  552.  16  S. 
E.  Rep.  797. 

The  act, of  February  12, 1866,  which  requires  banks 
of  the  commonwealth  to  go  into  llquidatioii,  the 
banks  being  insolvent,  and  execute  deeds  conveying 
all  their  property,  including  debts  due  to  tbem.  to 
trustees  for  the  payment  of  debts,  forbids  and  pre> 
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vents  all  preferences  amonff  the  creditors  of  the 
bank.    Exch.  Bank  v.  Knox,  19  Gratt.  789. 

ff^nn  off  Instrament  Immsterial.— The  form  of  the 
Instrament  or  act  by  which  the  preference  forbid- 
den by  the  statute,  whether  by  deed  of  trust,  asslirn- 
ment,  or  sale  Is  accomplished  Is  Immaterial,  so  that 
it  results  in  such  preference.  It  belnff  the  desi^rn  of 
the  statute  to  prevent  an  Insolvent  debtor  from  de- 
voting his  property  to  work  a  preference  amonff  his 
creditors.  The  contention  that  the  statute  only 
applies  to  general  assignments  for  creditors,  and 
not  to  a  transfer  of  a  specific  property  for  particu- 
lar debts,  is  unfounded,  and  whether  partial  or  ffeu- 
eral.  the  statute  applies.  Ck>de  W.  Va.  1891,  §  2,  ch. 
74;  Wolf  V.  McGuffin,  37  W.  Va.  552, 16  S.  E.  Rep.  797. 

Courts  of  Equity.— A  court  of  equity  will  take 
charsre  of  property  transferred  or  charred  to  ffive 
a  preference  to  creditors  contrary  to  statute  and 
apply  it  VTO  rata  upon  all  debts,  whenever  it  shall 
become  necessary  to  resort  to  this  to  defeat  a  prefer- 
ence. Wolf  V.  McGuflTln,  87  W.  Va.  662,  16  S.  E.  Rep. 
797. 

3.  C50RPORATIONS.— An  insolvent  corporation, 
like  an  insolvent  individual,  may  ffive  preferences 
to  particular  creditors  in  a  general  deed  of  assign- 
ment of  all  its  property  for  the  benefit  of  its  cred- 
itors, upon  its  ceasing  business.  Pyles  v.  Riverside, 
etc,  Ck).,  80  W.  Va.  128,  2  S.  E.  Rep.  909,  and  not€  2; 
Burr  V.  McDonald,  8  Gratt  216. 

It  was  held  in  Burr  v.  McDonald,  8  Gratt.  215.  that 
a  deed  by  a  private  corporation  in  trust  to  pay  its 
debts,  which  sives  preferences  in  favor  of  some  of  its 
stockholders  for  the  suretyship  of  the  corporation. 
If  made  prior  to  the  Act  of  Feb.  15, 1887,  Sess.  Acts 
1836^,  ch.  84,  S 17,  p.  79,  is  leflTal  and  valid. 

a.  Chabtsbed  Companibs.— Preferences  by  char> 
tered  companies  are  forbidden.  Va.  Ck>de  1887,  S 
1140. 

b.  Stabb  DBCI8I8.— "Where  there  was  a  decision 
in  Virginia,  seventeen  years  before  the  formation 
of  this  state,  holding  that  an  Insolvent  corporation, 
haviuff  ceased  to  do  business,  could  prefer  creditors, 
and  at  the  time  of  such  decision  there  was  a  statute 
in  existence  In  Virginia,  but  not  applicable  to  the 
case  decided,  which  denied  to  a  mining  or  mannfac' 
turina  corporation  the  right  to  make  any  incum- 
brance preferring  a  creditor,  and  such  statute 
continued  until  1863,  after  the  formation  of  this  state, 
when  it  was  repealed  by  implication,  and  there  has 
^been  no  statute  in  force  in  this  state  for  twenty- 
four  years  denying  the  right  of  a  corporation  to 
make  preferences,  the  law,  as  thus  settled  in  Vir- 
^nia,  is  the  law  of  this  state,  and  cannot  be 
cbanffed  except  by  the  legislature.  The  decision 
thus  rendered  has  become  a  rule  g'overning  prop- 
erty, and  it  is  not  in  the  power  of  the  court  to 
ohange  it."  Pyles  v.  Riverside,  etc.,  Co.,  80  W.  Va. 
128,  2  S.  E.  Rep.  910.  and  note. 

c.  Effbct  of  Statutes.— It  was  held  in  Pyles  v. 
Riverside,  etc..  Co.,  80  W.  Va.  128,  2  S.  E.  Rep.  909. 
that  there  was  nothing  in  any  of  the  statutes  of 
VVest  Virginia  that  would  take  away  the  common- 
law  right  of  a  corporation,  that  is  insolvent,  to  pre- 
fer a  creditor  the  same  as  a  natural  person  could  do. 
But  the  statute  is  now  changed  on  this  subject  See 
latter  clause  of  sec.  2,  ch.  74  of  the  Code  W.  Va.  1891 
(Acts  1891,  ch.  123). 

Under  Acts  1868,  ch.  88,  S  18,  declaring  that  a  corpo- 
ration may  do  for  the  purposes  for  which  it  is  in- 
<:orporated,  and  in  the  transaction  of  its  proper 
l>usiness,  but  subject  to  the  restrictions  contained 
In  the  act.  "whatever  would  be  lawful  for  a  nat- 


ural person  to  do,"  an  insolvent  corporation  may 
make  preferences  in  a  deed  of  trust  for  the  ben- 
efit of  its  creditors.  RuSner  v.  Welton  Coal  &  Salt 
Co..  36  W.  Va.  244.  15  S.  E.  Rep.  48. 

4.  TRUSTEES. 

When  Trustee  Msy  Prefer  HImteif.— Where  the  deed 
of  trust  authorizes  it,  the  assignee  or  trustee  may 
first  pay  any  debt  that  is  owing  to  him  from  the 
debtor.    French  v.  Townes,  10  Gratt.  518. 

Right  to  Preference  Wnivod.— But  although  a  trus- 
tee is  entitled  to  a  preference  as  to  some  of  his 
claims,  by  the  express  provision  of  the  trust  deed, 
still  an  admission  in  his  answer,  in  a  suit  by  another 
creditor,  that  he  is  not  entitled  to  such  preference, 
will  constitute  a  waiver  of  it  French  v.  Townes,  10 
Gratt  518. 

5.  DIRECTORS. 

Directors  Mny  Prefer  Themselves.— It  is  not  only 
settled  that  directors  may  make  preferences  be- 
tween creditors,  but  such  preferences  may  be  made 
In  their  own  favor  when  they  themselves  are  cred- 
itors of  the  corporation.  Of  course  in  such  cases 
they  must  act  with  the  utmost  good  faith,  and  the 
transactions  to  be  upheld  must  be  free  from  the 
taint  of  fraud  or  suspicion.  Planters'  Bank  v. 
Whittle,  78  Va.  787. 

Bank  Insolvent— Right  off  Directors  to  Profference.— 
But  it  seems  that  where  a  bank  is  insolvent  and 
should  have  closed  its  doors,  a  director  has  no  right 
to  draw  his  money  and  thus  prefer  himself  to  the 
other  creditors  for  whom  he  was  acting  as  trustee. 
Lamb  v.  Laughlin,  25  W.  Va.  882. 

6.  SURETIES  OF  DEBTOR. 

Preference  to  Sureties  of  Debtor.— Where  a  deed  of 
trust  is  made  to  secure  certain  creditors,  for  some 
of  whose  debts  sureties  are  bound,  and  the  deed 
directs  the  trustees  so  to  dispose  of  the  trust  prop- 
erty that  no  surety  in  the  said  debts  shall  suffer  or 
be  injured  on  account  thereof,  then  the  debts  for 
which  the  sureties  are  bound  are  preferred  debts, 
and  to  be  first  satisfied.  Miller  v.  Holcombe,  9  Gratt 
606:  French  v.  Townes,  10  Gratt  518. 

Vlll.  RB5BRVATIONS  AND  STIPULATIONS. 

1.  RESERVATIONS  FOR  BENEFIT  OF  AS- 
SIGNOR GENERALLY.-Where  a  deed  of  assign- 
ment for  the  benefit  of  creditors  reserves  to  the 
assignor  a  power  inconsistent  with  the  avowed 
object  for  which  the  deed  Is  made,  it  is  null  and 
void,  as  to  creditors  and  purchasers.  Lang  v.  Lee, 
8  Rand.  410:  Didier  v.  Patterson,  98  Va.  684,  25  S.  E. 
Rep.  061. 

A  deed  of  assignment  for  the  benefit  of  creditors 
that  reserves  to  the  grantor  power  to  use  and  enjoy 
the  property  conveyed,  that  is  inconsistent  with  the 
avowed  object  of  the  assignment  Is  void  as  to  cred- 
itors. Saunders  v.  Waggoner,  82  Va.  816.  But  see 
Young  v.  Willis,  82  Va.  291. 

An  assignment  for  the  benefit  of  creditors  that 
reserves  any  benefit  to  the  grantor  himself,  or 
introduces  limitations  and  contingencies  such  as 
will  give  him  control  over  the  property  or  its  pro- 
ceeds, so  as  to  enable  him,  in  effect  to  defeat  the 
conveyance;  or  to  reserve  the  power  to  revoke  it; 
or  to  stipulate  for  the  maintenance  of  the  grantor 
or  his  family,  or  for  his  employment  at  a  fixed 
salary,  will  render  the  deed  fraudulent  Hurst  v. 
Leckie,  97  Va.  560,  34  S.  E.  Rep.  464. 

"The  doctrine  in  Virginia,  settled  by  a  long  and 
uninterrupted  line  of  decision,  is  that  while  there 
may  be  provisions  in  a  deed  of  trust  of  such  a  char- 
acter as  of  themselves  to  furnish  evidence  sufllclent 
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to  justify  the  inference  of  a  fraudulent  intent,  yet 
this  cannot  be  so  except  where  the  inference  is  so 
absolutely  irresistible  as  to  preclude  indulgence  in 
any  other.  Hence,  provisions  postponing  the  time 
of  the  sale,  and  reservinff  the  use  of  the  property  to 
the  grantor  meanwhile,  though  perishable  and 
consumable  in  the  use,  permitting  sales  on  credit, 
for  the  payment  of  surplus  after  satisfaction  of 
creditors  secured,  the  omission  of  a  schedule  or 
inventory,  and  the  like,  have  been  regarded  as 
insufficient  to  Jnstify  the  court  in  invalidating  the 
deed  for  fraud  in  point  of  law.  The  fraudulent 
intent  is  held  not  to  be  presumed,  even  under  such 
circumstances,  and  in  its  absence  the  fact  that 
creditors  may  be  delayed  or  hindered  is  not  of  itself 
sufficient  to  vacate  the  instrument,  while  the  rlffht 
to  prefer  one  creditor  over  another  is  thoroughly 
established.  Dance  v.  Seaman,  11  Oratt  778:  Brock- 
en  brouffh  V.  Brockenbrougrh,  81  Oratt  COO;  Younff  v. 
Willis,  88  Va.  »8."  Peters  v.  Bain.  188  U.  S.  «70, 10 
Sup.  Ct  Rep.  864. 

Sale  by  Qraiitor  When  RaqulrMl  by  Creditors.— A 
deed  of  trust  for  the  benefit  of  creditors  does  not 
reserve  to  the  grantor  an  interest  and  control  over 
the  property  inconsistent  with  its  avowed  objects 
and  adequate  to  their  defeat  because,  after  convey- 
in?  certain  property  to  the  trustee,  it  directs  him. 
"when  so  required  by  the  creditors,  to  take  charge 
of  said  property,  and  sell  the  same  at  public  auc* 
tion."  Stonebumer  v.  Motley,  95  Va.  784,  80  S.  £. 
Rep.  964. 

Reeervatioiu  by  Corporation  of  Benefits.— A  deed  of 
trust  executed  in  Virginia  by  the  president,  under 
authority  of  a  resolution  of  the  directors  of  the  cor- 
poration created  under  the  laws  of  Virginia,  for  the 
purpose  of  transacting  an  express  and  transporta- 
tion business,  and  domiciled  in  said  state  conveying 
all  its  property  to  trustees  for  the  benefit  of  its  cred- 
itors, reserving  the  enjoyment  of  the  property, 
under  the  title  of  the  trustees,  from  its  date,  Sept. 
ao,  until  Nov.  1.  foUowlnff,  unless  the  trustees  should 
be  required  by  some  creditor  secured  to  take  pos- 
session, and  requiring  the  trustees,  out  of  the 
proceeds  of  property,  to  pay  all  debts  that  misrht 
become  due  from  the  company,  to  Its  officers  and 
agents,  and  all  amounts  of  indebtedness  that  the 
company  might  incur  to  railroad  companies  for 
transportation,  over  and  above  the  net  receipts  for 
such  transportation  for  a  like  period,  and  further 
reserving  to  the  ffrantor  absolutely  all  tolls  and 
compensation  for  the  transportation  of  express 
matter  not  yet  delivered  to  the  consignees  not 
transported  under  existingr  contracts,  is  to  be 
construed  by  the  laws  of  Virginia,  and  so  construed, 
is  valid.  Lewis  v.  Glenn,  84  Va.  947,  6  S.  E.  Rep.  866. 
See  also.  Railroad  Co.  v.  Olenn,  28  Md.  887,  which 
was  decided  especially  in  the  light  of  Virginia  deci- 
sions. 

Reservation  for  Snail  Debts.— Where  the  assi^mor 
reserved  a  small  sum  for  the  purpose  of  paying 
small  unliquidated  claims,  such  reservation  has 
been  sustained,  and  held  not  to  vitiate  the  assl^rn- 
ment  Skipwith  v.  Cunningham,  8  Leiffh  271,  81  Am. 
Dec.  642. 

Reservation  of  Bare  Maintenance,  etc.,  Valid.— A 
settlement  which  gives  to  the  ffrantor  a  bare  main- 
tenance with  his  wife,  for  his  life,  and  provides  that 
the  property  shall  not  be  subject  to  his  debts  there- 
after contracted,  does  not  vest  him  with  such  an 
interest  in  the  property  as  can  be  subjected  to  sat- 
isfy such  after-contracted  debts.  Johnston  v.  Zane, 
11  Oratt  562. 


a.  Stipulatiow 8  FOB  EMPLOTMBiTP  or  Orahtob.— 
A  deed  of  assignment  for  the  benefit  of  creditors, 
which  authorizes  the  trustee  to  run  and  operate  the 
business  for  a  limited  time,  and  to  employ  agents  to 
aid  him  in  disposing^  of  the  stock,  is  not  fraudalent 
per  »e  because  the  trustee  employed  the  grantor  as 
his  chief  salesman  to  dispose  of  the  stock  of  goods. 
Hurst  V.  Leckie.  97  Va.  550,  84  S.  B.  Rep.  464. 

A  deed,  executed  by  the  grrantors,  that  required 
and  provided,  that  they  should  be  appointed  ibe 
agent  of  the  assignee,  to  remain  in  the  store,  and  to 
sell  the  stock  of  sroods  until  the  whole  shall  be  dis- 
posed of,  and  to  collect  the  assets  due  the  firm,  was 
upheld  in  Janney  v.  Barnes,  11  Lieijrh  100. 

b.  Rbtemtion  or  Possxssion  bt  Qbahtob. 
Retention  of  Poeseseion  for  Three  Years.— A  deed  of 

trust  for  the  benefit  of  creditors  which  reserves 
to  the  grantor  the  right  to  remain  in  possessioii  of 
the  property  for  three  years,  and  during  that  time 
to  charge  the  property,  to  an  indefinite  extent  with 
such  advances  as  mijrhtbe  made  by  the  trustees,  is 
void  as  to  creditors  thereby  postponed.  Sheppards 
V.  Turpin,  8  Oratt  878. 

Continuance  In  Possession  for  Six  nonths.— Bat  in 
Kevan  v.  Branch,  1  Gratt  374,  the  deed  of  trust  was 
held  not  to  be  fraudulent  though  it  stipulated  that 
the  assignor  should  be  allowed  to  remain  in  posse- 
sion of  the  assig'ned  cattle  and  household  furniture 
for  six  months. 

Retention  of  Possession  for  Eleven  rionths.— A  deed, 
conveying  property  to  a  trustee  for  the  benefit  of 
creditors,  that  provides  for  the  retention  of  posses- 
sion by  the  grantor,  and  that  he  shall  receive  tbe 
profits  until  the  maturity  of  certain  bonds,  eleven 
months  later,  and  in  case  of  default  in  payment  at 
the  end  of  that  time,  then,  at  the  request  of  any 
creditor,  the  trustee  may  sell  the  property,  does  not 
invalidate  the  deed.  Such  a  provision  is  common 
in  deeds  of  trust  to  secure  creditors.  The  lenftli  of 
retention  of  possession  is  not  unreasonable.  Paol 
V.  Bauffh,  85  Va.  965,  9  S.  E.  Rep.  829. 

Retention  of  Possession  for  Sixteen  ilonths— Perish- 
able Property.-Ou  the  other  hand,  where  a  deed 
of  trust  to  secure  creditors,  conveys  perishable 
property,  such  as  wheat  to  a  trustee,  with  a  -pro- 
vision  that  the  grantor  shall  remain  in  posses* 
sion  for  sixteen  months,  is  a  reservation  incon- 
sistent with  the  avowed  purpose  of  the  deed,  as 
g'ivinff  the  grantor  the  opportunity  to  defeat  tbe 
rights  of  creditors,  and  is  void,  because  it  is  a 
possession  with  jut  dUponendL  The  retention  of 
possession  of  property  for  proper  purposes,  is 
different  from  the  retention  of  the  property  with 
the  power,  express  or  implied,  to  dispose  of  it 
for  the  grantor's  own  benefit  Such  power  is  in- 
consistent with  the  character  of  the  instrument, 
and  is  tantamount  to  a  power  of  revocation.  Gard- 
ner V.  Johnston,  9  W.  Va.  408. 

Retention  of  Possession  for  Three  Years.— But  the 
reservation,  in  a  deed  to  secure  creditors,  of  the 
right  to  manage  the  property  therein  conveyed  for 
three  years  before  sale,  the  rents  and  profits  dnr- 
inff  that  time  to  belong  to  the  creditors  secured,  is 
not  such  an  unreasonable  restraint  upon  the  power 
of  sale  as  to  constitute  a  fraud.  Noyea  v.  Carter 
(Va.),  28  S.  £.  Rep.  1. 

Retention  until  Default  of  Payment.- A  trust  deed 
made  by  an  insolvent  debtor  conveylng^  his  house- 
hold and  kitchen  roods  and  furniture  to  secure  a  frMS 
Jld€  debt  due  from  him  to  his  mother,  and  payaUe 
at  six  months,  with  a  provision  in  the  deed  that  the 
ffrantor  shall  retain  the  possesBlon,  use,  and  eojoy- 
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ment  of  the  property  nntll  there  is  default  in  the 
payment  of  the  debt  at  its  maturity,  and  the  trustee 
shall  be  required  by  the  creditor  to  sell  the  same, 
is  a  valid  conveyance.  Klee  v.  Beltzenberffer,  28 
W.  Va.  749. 

"It  Is  settled  in  this  state  and  in  Virffinia,  that  no 
conclusive  inference  of  an  intent  to  defraud  is  de- 
ducible  from  a  provision  in  a  trust  deed  postponing 
a  sale  of  the  property  conveyed  for  a  reasonable 
length  of  time,  and  reserving  the  use  of  it  to  the 
grantor  until  the  sale,  even  though  a  portion  of  the 
property  may  be  perishable  in  its  nature,  and  con- 
sumable In  the  use."  Snydbb.  J.  (dissenting). 
Landeman  v.  Wilson,  29  W.  Va.  702.  2  S.  £.  Rep.  208: 
Brockenbrough  v.  Brockenbrough,  81  Oratt  COO; 
Young  V.  Willis,  88  Va.  806. 

In  all.  or  at  least  most  of  the  cases  in  Virginia 
and  in  West  Virginia,  where  the  deeds  of  trust  have 
been  held  fraudulent  on  their  faces,  it  appeared  that 
the  property  conveyed,  or  a  part  thereof,  was  of  a 
perishable  nature,  and  the  deed  contained  a  clause 
permitting  the  debtor  to  retain  possession  and  con- 
trol. The  deeds  in  the  following  cases  were  held 
void:  Lang  v.  Lee,  8 Rand.  410  (a  general  deed  of 
assignment,  but  stipulated  that  the  grantor  should 
remain  in  possession  and  make  sales) ;  Sheppards  v. 
Turpin.  8  Gratt.  878:  Spencer  v.  Bagwell,  6  Gratt.  444; 
Addington  v.  Etheridge.  12  Gratt.  486;  Kuhn  v. 
Mack.  4  W.  Va.  180;  Gardner  v.  Johnston.  0  W.  Va. 
403:  Landeman  v.  Wilson,  29  W.  Va.  702,  2  S.  E.  Rep. 
808. 

c.  PosTPONKMBMT  OT  Salb.— Though  a  deed  of  as- 
signment is  not  fraudulent  by  reason  of  a  postpone- 
ment of  the  time  of  sale,  and  the  reserving  the 
property  to  the  grantor  in  the  meantime,  yet  where 
the  time  of  sale  may  be  postponed  or  hastened  by 
the  grantor,  so  as  to  enable  him  to  defeat  any  cred- 
itor who  should  attempt  to  subject  the  interest  in  the 
property  reserved  to  the  grantor,  to  the  payment 
of  his  debt,  the  deed  is  fraudulent.  Quarles  v.  Ken:, 
14  Gratt  48.  and  note  ;  Brockenbrough  v.  Brocken- 
brough. 31  Gratt.  68a 

Postponement  of  5«le  In  the  Deed  for  Three  Years.— 

A  provision  in  a  trust  deed,  which  authorizes  a  sale 
of -the  property  within  three  years,  at  the  instance 
of  the  grantor,  does  not  render  the  deed  fraudulent. 
Sipe  V.  Earman,  26  Gratt.  568,  and  note  :  Young  v. 
WiUls.  88  Va.  298. 

Postponement  of  Execution  of  Deed  for  Bighteen 
Months.— A  deed  which  conveys  without  a  schedule, 
household  furniture,  the  various  kinds  of  stock  on  a 
farm,  bacon  and  lard,  to  secure  a  bonajlde  debt,  but 
not  to  be  enforced  for  eighteen  months  after  its  exe- 
cution, is  valid  against  creditors,  though  the  deed 
was  made  without  the  knowledge  of  the  creditor. 
and  the  grantor  was  indebted  to  insolvency  at  the 
time  of  the  conveyance.  Lewis  v.  Caperton.  8  Gratt 
148. 

Moreover,  a  deed  which  conveys  land  to  secure  a 
bona  Jtde  debt,  which  is  not  to  be  enforced  for  two 
years,  and  only  then  or  afterwards  upon  a  notice  of 
the  sale  for  one  hundred  and  twenty  days,  is  valid 
against  creditors,  and  this  is  so  even  though  the 
execution  of  the  deed  is  postponed  for  five  years 
from  the  date  of  the  conveyance,  and  the  rents  and 
profits  of  the  property  in  the  meantime  are  reserved 
to  the  grantor.    Lewis  v.  Caperton.  8  Gratt  148. 

&  RESERVATION  OP  SURPLUS.— A  provision,  in 
a  deed  of  trust  to  secure  certain  preferred  creditors, 
that  the  surplus  proceeds  of  the  sale,  after  payment 
of  the  secured  debts,  is  to  be  paid  to  the  grantor,  is 


notfraudulent  in  itself.    Dance  v.  Seaman.  11  Gratt 
778.    See  also.  Young  v.  Willis.  88  Va.  801.  297. 

Stiputation  m»  to3ttrpliis  Void  as  to  What  Creditors.— 
But  a  provision  in  an  assignment  for  the  benefit  of 
creditors,  that  repayment  shall  be  made  to  tbe  as- 
signor of  the  surplus  left  after  the  complete  dis- 
charge of  the  debts  of  all  assenting  creditors,  is  void, 
in  so  far  as  it  attempts  to  protect  such  surplus  from 
the  claims  of  nonassenting  creditors ;  but  will  not  in- 
validate the  assignment  as  to  the  assenting  cred- 
itors.   Skipwith  V.  Cunningham.  8  Leigh  271. 

Reservation  after  Paying,  Accepting  and  Releasing 
Creditors.— An  assignment  for  the  benefit  of  cred- 
itors may  be  valid,  even  though  it  does  not  direct 
any  surplus  which  may  remain  after  satisfying  the 
claims  of  the  accepting  and  releasing  creditors  to 
be  applied  to  the  payment  of  his  other  debts,  or  any 
of  them  ;  or  even  though  it  direct  any  such  surplus 
to  be  paid  to  the  debtor  himself.  Gordon  v.  Cannon, 
18  Gratt  887. 

Settlement  of  Surplus  on  Family  of  Debtor  Valid.— 
Moreover,  a  deed  to  secure  creditors,  which  pro- 
vides, in  the  first  place,  amply  for  all  the  then 
existing  debts  of  the  grantor,  and  then  settles  the 
balance  of  the  property  on  the  grantor's  family,  is, 
in  the  absence  of  actual  fraud,  a  valid  deed.  John- 
ston V.  Zane,  11  Gratt  568. 

The  Law  Implies  Reservation,  When.— But  if  an  in- 
solvent debtor  makes  an  assignment  of  all  of  his 
property  for  the  benefit  of  his  creditors,  reserving 
benefits  to  himself  at  the  expense  of  his  creditors, 
the  assignment  will  be  set  aside  as  fraudulent  and 
void.  This  rule,  however,  has  no  application  to  an 
assignment  by  the  debtor,  of  the  part  only  of  his 
estate,  made  in  good  faith  for  the  purpose  of  raising 
money  or  securing  the  existing  creditors,  reserv- 
ing the  surplus  to  himself.  The  law  will  imply  such 
reservation.  Didier  v.  Patterson.  98  Va.  584,  25  S.  E. 
Rep.  661. 

Right  of  Unsecured  Creditors  to  Surplus.— Creditors 
left  unsecured  by  an  assignment  are  entitled  to  an 
account  of  the  property,  in  order  that  it  may  be 
determined  whether  there  is  any  surplus  out  of 
which  to  pay  their  indebtedness.  Skipwith  v.  Cun- 
ningham. 8  Leigh  271. 

Attachment  of  Surplus.— An  attachment  is  served 
upon  trustees  in  a  deed  of  trust  for  the  payment  of 
certain  debts,  and  among  them  are  the  debts  due  to 
the  plaintiff  in  the  attachment  There  could  be  no 
surplus  in  the  hands  of  the  trustees  until  the  plain- 
tiff's debts  were  paid,  and  consequently  there  can 
be  no  surplus  in  their  hands  liable  to  the  attach- 
ment   Clark  V.  Ward,  12  Gratt  440. 

8.  STIPULATIONS  FOR  RELEASE  OP  DEBTOR. 
—It  is  settled  law  that  where  a  debtor  stipulates  in 
his  deed  of  assignment  for  a  release  from  his  debts 
by  his  creditors,  he  is  imperatively  required  to  con- 
vey all,  or  sabstantially  all.  of  his  estate,  or  all  of  a 
substantial  value.  Hurst  v.  Leckle,  97  Va.  560,  84  S. 
E.  Rep.  464;  Skipwith  v.  Cunningham.  8  Leigh  271; 
Williams  V.  Lord,  75  Va.  400;  Gordon  v.  Cannon,  18 
Gratt  887.  and  note;  Phippenv.  Durham.  8  Gratt 
467;  Kevan  v.  Branch,  1  Gratt  274. 

A  debtor  cannot  divide  his  property  into  two 
parcels,  and  protect  himself  in  the  enjoyment  of 
one  parcel  by  giving  up  the  other;  he  cannot  require 
his  creditors  to  accept  a  part  and  release  the  others; 
and  when  he  attempts  it  the  deed  is  fraudulent  and 
void.    Quarles  v.  Kerr,  14  Gratt  48.  and  note. 

When  a  debtor  in  a  deed  of  trust  conveys  all  his 
property  to  a  trustee  for  his  creditors,  knd  gives  to 
such  creditors  a  reasonable  time  in  which  to  accept 


659 


10  QRATT. 


VntoiNiA  RBvon'ra,  Annotatbd. 


its  terms,  and  provides  that  sncli  as  accept  shall 
release  all  farther  claims  affalnst  him,  the  deed  is 
not  fraudulent  per  ««.  But  if  the  deed  does  not  con- 
vey all  or  substantially  all  of  his  property,  the 
release  cannot  be  upheld,  for  he  can  have  no  riffht, 
while  he  is  full  handed,  to  extort  from  his  creditors 
a  release  of  a  part  of  their  Just  demands.  Clarke 
V.  Fiffffins,  27  W.  Va.  668:  Kevan  v.  Branch,  1  Oratt 
S74. 

"The  decisions  of  Virsrlnia  allow  the  requirement 
of  a  release  in  an  assicrnment"  Talley  v.  Curtain, 
64  Fed.  Rep.  49. 

a.  ErFSGT  ON  Securitiss. 

Effect  oa  Collaterals  Prevloasiy  Assigned.— Collat- 
eral securities,  assigned  to  a  creditor  previous  to  the 
deed  of  assignment,  are  not  affected  by  a  clause  in 
the  deed  which  requires  a  creditor  to  release  the 
debtor  from  personal  liability  for  any  debts  left 
unpaid  after  the  trust  fund  is  exhausted.  The  re- 
lease will  not  extiuflTUish  the  debt,  nor  deprive  the 
creditor  of  any  security  held  for  it  For  the  release 
of  a  rlffht  cannot  be  construed  to  mean  more  than  it 
expresses.  Lonff  v.  Meriden,  etc.,  Co..  94  Va.  694,  27 
S.  E.  Rep.  499. 

Security  Prevloasiy  Assigned  Unaffected.— A  party 
to  a  composition  deed,  who  executes  the  release 
required  thereby,  of  all  claims  and  demands  against 
the  grantor,  in  consideration  of  its  benefits,  is  not  to 
be  prevented,  either  In  view  of  the  release,  or  of  the 
general  principles  in  regard  to  composition  deeds, 
from  retaining  a  note  assigned  to  him  in  good  faith 
by  the  grantor,  before  the  execution  of  the  deed,  in 
discharge  or  payment  of  a  bonajlde  debt.  Lambert 
V.  Jones.  2  P.  &  H.  144. 

Grantor  Cannot  Allege  His  Own  Fraud.— When  a  deed 
of  trust  for  the  benefit  of  creditors  conveys  all  of 
the  debtor's  property,  a  stipulation  for  a  release 
of  the  debtor  contained  therein,  is  valid;  and  the 
grantor  will  not  be  allowed  to  assail  the  deed  on 
the  ground  that  all  his  property  was  not  conveyed 
by  it.    Robinson  v.  Mays.  76  Va.  708. 

Need  Not  Appear  on  Its  Face.— it  is  not  necessary 
that  a  deed  of  assignment  for  the  benefit  of  creditors 
should  show,  on  its  face,  that  all  the  estate  of  the 
debtor  Is  conveyed.  That  fact  may  be  proved  by 
evidence  alhtnds.  Gordon  v.  Cannon,  18  Qratt  887, 
and  note. 

Must  Appear  on  Its  Face.— But  a  deed,  imposing  a 
release,  should  show  upon  its  face  all  that  the  cred- 
itors ought  to  know,  for  they  have  the  right  to  be 
informed  whether  the  assignor  has  transferred  all 
his  property.  And  where  the  deed  does  not,  in 
fact,  convey  all  the  property,  it  is  fraudulent  in  law. 
Shufeldt  V.  Jenkins,  22  Fed.  Rep.  889. 

Although  a  deed  of  trust  for  the  benefit  of  cred- 
itors, requiring  a  release,  is  good  on  its  face,  still  it 
is  fraudulent  in  fact,  if  it  be  shown  by  the  evidence 
and  pleadings  that  some  property  has  been  with- 
held, and  that  it  does  not  convey  all  as  it  purports 
to  do.    Clarke  v.  Flggins,  27  W.  Va.  668. 

Policies,  Not  Speedily  Convertible.— The  object  of 
an  assignment  for  the  benefit  of  creditors  is  a  speedy 
realization  of  the  assets  and  a  prompt  distribution 
amongst  the  creditors,  hence  a  creditor  need  not, 
in  a  deed  containing  a  release  clause,  include  assets 
which  are  not  speedily  convertible,  such  as  policies 
which  contain  no  provision  for  a  cash  surrender 
value.  Liong  v.  Meriden,  etc.,  Co.,  94  Va.  604,  27  S.  £. 
Rep.  499. 

Failure  to  Include  an  Equity  of  Redemption.— More- 
over, the  failure  to  include  in  a  deed  of  trust  for 
the  benefit  of  creditors,  an  equity  of  redemption  in ; 


land,  when  the  prior  incumbrances  on  the  land  far 
exceed  its  value,  and  so  the  deed  would  not  be 
strengthened  thereby,  will  not  invalidate  it,  even 
though  it  contains  a  provision  for  a  release  as  a 
condition  precedent  to  payment,  for  such  a  failure 
is  not  an  indication  of  fraud  whether  the  debtor 
conveys  all  or  substantially  all  of  his  property,  and 
does  not  try  to  secure  to  himself  a  substantial  bene* 
fit    Paul  V.  Baugh,  86  Va.  966,  9  S.  E.  Rep.  3S9. 

Property  Exempt  hy  Law  —Where  a  debtor,  in  a 
deed  of  assignment  for  the  benefit  of  creditors, 
conveys  to  the  trustee  his  entire  estate,  except  what 
is  exempt  by  law,  although  it  stipulated  for  a 
release,  the  deed  is  valid,  and  it  is  not  invalidated 
by  the  fact  that  the  debtor  fails  to  tarn  over  or 
deliver  up  to  the  trustee,  in  pursuance  of  the  terms 
of  the  deed,  any  property  of  any  kind,  except  that 
embraced  in  the  exemption,  when  the  title  of  the 
property  is  absolutely  vested  in  the  trustee,  with 
the  right  to  take  immediate  t>OKe8sion  thereof,  and 
he  can  recover  from  the  debtor  or  other  person  any 
that  is  withheld  from  him.  Hurst  v.  Lieckie,  97  Va. 
660,  84  S.  E.  Rep.  464. 

Formal,  Technlcai,  Release  onder  Seal  Unaeoeaaary. 
—Where  a  deed  of  assignment  for  the  benefit  of 
creditors  does  not  in  terms  provide  for  the  execution 
by  the  creditors  of  formal  technical  releases  under 
seal,  no  such  releases  are  necessary,  but  the  taking 
the  benefit  of  the  trust  shall,  ex  proprio  tiaore, 
operate  a  discharge  of  the  debtor  from  personal 
liability.    Robinson  v.  Mays.  76  Va.  70& 

Virginia  and  West  Virginia- 5tare  Dedato.— It  was 
held  in  Clarke  v.  Flggins,  27  W.  Va.  663,  that  the  cases 
of  Kevan  V.  Branch.  1  Gratt.S74;  Phippen  v.  Durham, 
8Gratt  457:  Oordon  v.  Cannon.  18  Qratt.  887.  which 
decided  that  in  order  to  maintain  the  validity  of  a 
deed  requiring  a  release,  the  debtor  must  convey 
all  or  eubttantiallv  all  his  property  to  his  creditors, 
would  be  followed  in  West  Virginia  without  enquir- 
ing into  the  grounds  for  rendering  it.  Thus,  it  will 
be  seen  that  so  far  as  this  rule  is  concerned  it  is 
taken  as  $tare  decisis  in  the  courts  of  West  Virginia. 

b.  LnoTiNO  Time  fob  aoobptahcb  anb  Rbueass. 

Llmltof  Thirty  Days  Valid.— A  deed  which  conveys 
all  the  property  of  the  grantor  in  trust  for  the  pay- 
ment of  his  debts,  is  valid,  though  it  contain  the 
provision  that  no  creditor  shall  take  any  benefit 
under  the  deed  who  does  not,  within  thirty  days 
from  its  date,  signify  his  acceptance  of  its  terms  and 
conditions;  and  further  agree  to  release  and  acquit 
the  grantor  from  all  further  claims  for  the  debt 
acknowledged  therein.  Phippen  v.  Durham.  8  OraU. 
467. 

Thirty  days  is  not  too  short  a  time  to  allow  cred- 
itors for  acceptance  of  the  provisions  of  the  deed, 
especially  where  they  all  reside  at  the  same  place, 
and  can  be  easily  communicated  with,  and  are. 
within  the  thirty  days,  informed  of  the  deed  and 
its  provisions.    Williams  v.  Lord,  76  Va.  390. 

Postponing  the  time  for  the  execution  of  the 
trust  to  an  unreasonable  time,  may  when  taken  in 
connection  with  other  circumstances,  prove  a 
fraudulent  intent.  If  made  with  such  an  intent,  the 
time  to  which  the  sale  was  postponed  would  not 
affect  it    Dance  v.  Seaman,  11  Gratt.  778. 

It  was  held  in  Oordon  v.  Cannon,  18  Oratt-  887,  that 
where  the  assets  consisted  of  4,000  acres  of  land  in 
Texas,  and  a  warehouse  stock  in  Virginia.  (60)  days 
is  sufllcient  time  for  the  creditors  to  Inform  them- 
selves of  the  value  of  the  property  conveyed,  and  of 
the  amount  of  the  debts,  and  to  determine  whether 
they  would  accept  or  reject  the  offer. 
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Acceirtaace  after  Judirmeat  OMaliMil.— A  deed  of 
trust  conveyiBg'  land  for  the  benefit  of  creditors, 
which  is  executed  by  the  maker  of  the  deed  and 
trustees,  and  duly  recorded  before  a  judgment  is 
obtained  avainst  the  maker,  will  intercept  the  lien 
of  a  Judflrment,  although  the  creditors  may  not  have 
ffiren  their  assent  to  the  deed  until  after  the  judg-- 
ment.  In  such  case,  even  in  a  court  of  equity,  the 
equity  of  the  judgment  creditor  will  generally  be 
considered  inferior  to  the  equity  of  the  creditors 
claimlnsr  under  the  deed.  Skipwlth  y.  Cunningham, 
8  Leiffh  271. 

4.  DISCRETIONARY  POWERS  TO   TRUSTEES. 

a.  POWBB    TO    OOMTlNUJi    ASSIONOB'S    BUBIirKBS.— 

The  law  does  not  condemn  as  vicious  and  illegal  a 
provision  In  a  deed  which  gives  to  the  trustee  dis- 
cretionary power  to  run  and  operate  the  business 
for  a  year,  if  he  deems  it  wise  to  do  so,  having  In 
view  the  interest  of  the  creditors,  and,  as  such  a 
provision  is  not  mandatory,  it  is  salutary,  and  not 
fraudulent  and  iUeffaL  Hurst  v.  Leckle.  97  Va.  660, 
S4  S.  £.  Rep.  464. 

A  deed  of  assiimment  of  a  stock  of  goods  for  the 
benefit  of  creditors  is  not  fraudulent  on  its  face, 
because  it  provided  that  the  trustee  may  continue 
the  business  so  as  to  dispose  of  the  stock  in  the  due 
course  of  business.  Taylor  v.  Mahoney,  M  Va.  506, 
27  S.  £.  Rep.  107. 

When  Invalid.— Two  grantors  make  an  assignment 
of  their  property  to  secure  three  classes  of  cred- 
itors named  in  the  deed,  in  the  order  therein  named. 
In  the  deed  the  assets  are  valued  by  the  grantors, 
and  the  deed  Is  silent  as  to  any  other  creditors  than 
those  therein  specified,  and  the  value  of  the  prop- 
erty, as  fixed  by  themselves,  far  exceeds  the 
amount  of  the  debts  secured,  and  among  the  prop- 
erty is  a  fiouring  mill  by  them  valued  at  130,000, 
almost  one-half  of  all  their  property,  and  a  provi- 
sion Is  Inserted  in  the  deed  as  follows :  "And  should 
the  said  trustee  deem  it  to  the  best  interest  of  said 
creditors  [secured  creditors],  he  is  thereby  author- 
ized either  to  rent  or  run  the  mill  property  for  the 
period  of  one  or  more  years,  or  for  a  greater  or  less 
period  of  time,  as  shall  seem  to  him  advisable  after 
having  consulted  with  said  creditors,  and  obtained 
their  consent,  or  the  majority  thereof  In  Interest 
therein.  Hsid,  that  the  deed  is  fraudulent  on  its 
face."  Landeman  v.  Wilson,  20  W.  Va.  70S,  2S.  E. 
Rep.  SOS  ;  Kyle  v.  Harveys,  86  W.  Va.  780. 

Moreover,  a  provision  in  a  deed  of  trust  to  secure 
creditors,  that  the  grantor  shall  keep  possession  of 
the  property  conveyed,  and  sell  the  same  and  carry 
on  the  business  as  usual,  is  a  reservation  inconsistent 
with  the  purpose  of  the  deed,  because  it  Is  for  the 
benefit  and  advantage  of  the  grantor,  and  is  null 
and  void  as  to  creditors.    Kuhn  v.  Mack,  4  W.  Va.  186. 

Wlwo  ValkL— A  stipulation  in  a  deed  of  assignment 
is  proper  when  it  Is  designed  to  be  ancillary  to  the 
winding  up  of  the  debtor's  business,  or  more  effec- 
tually to  promote  the  interests  of  the  creditors  and 
not  those  of  the  debtor.    Marks  v.  Hill,  15  Qratt  400. 

So  also,  deeds  of  trust  for  the  benefit  of  creditors 
have  been  sustained  as  valid  which  contain  provi- 
sions for  the  continuance  of  the  business  of  the 
debtor  or  grantor  by  himself  or  by  his  assignee  or 
trustee,  but  most  of  these  cases  rest  upon  the 
Important  principle  that  the  stipulation  was 
designed  more  effectually  to  promote  the  Interests 
of  the  creditors,  and  not  intended  for  the  benefit  of 
the  debtor;  or  when  it  was  intended  to  be  auxiliary 
In  the  winding  up  of  the  debtor's  business,  as  when 
he  had  on  hand  at  the  time  of  the  assignment 


unmanufactured  material  in  the  way  of  his  business, 
or  the  like.    Kyle  v.  Harveys,  25  W.  Va.  78a 

Corpos  ef  Trast  Fund  Not  UaUc  for  Debts  by  Trnstoe. 

—Although  a  trustee  In  a  deed  of  trust  to  secure 
creditors,  may  be  authorized  to  continue  the  busi- 
ness of  the  grantor  with  the  object  of  winding  up  the 
trust  affairs,  and  bringing  the  trust  property  to  sale 
to  the  best  advantage,  and  to  replenish  the  stock, 
and  postpone  the  execution  of  the  trust  for  a  rea- 
sonable time,  yet  provisions  in  a  trust  deed,  which 
authorize  the  trustee  to  carry  on  the  business,  and 
for  that  purpose,  to  subject  the  corpus  of  the  trust  to 
the  casualties  Incident  thereto,  by  which  it  may  be 
lost  or  wasted,  are  void,  because  such  provisions 
confer  powers  adequate  to  the  defeat  of  the  trust. 
Catt  V.  Knabe.  08  Va.  740.  S6  S.  E.  Rep.  S46. 

In  Virginia  the  fact  that  an  assignee  is  authorized 
in  his  discretion  to  complete  the  manufacture  of 
material  on  hand  and  partly  finished,  and  thus  pre- 
serve it,  is  not  an  indication  of  fraud  which  will 
Invalidate  the  assignment.  Talley  v.  Curtain,  54 
Fed.  Rep.  48. 

Power  to  Replenish  Stock.— A  provision  in  a  deed  of 
assignment  for  the  benefit  of  creditors,  is  not  illegal, 
which  empowers  the  trustee  to  make  purchases  of 
additional  stock  from  the  proceeds  of  his  ot^ration 
of  the  business,  to  aid  in  keeping  up  the  business 
and  disposing  of  the  other  stock  to  greater  advan- 
tage, as  such  purchases  are  merely  ancillary  to  the 
winding  up  of  the  business.  Hurst  v.  Leckle.  97  Va. 
560,  84  S.  E.  Rep.  464:  Williams  v.  Lord,  75  Va.  890; 
Catt  V.  Knabe,  etc,  Co..  98  Va.  740.  S6  S.  £.  Rep.  S46. 

May  Borrow  Honey  to  Add  to  Stock.— So  an  assign- 
ment for  the  benefit  of  creditors  is  presumed  to  be 
honest  which  provides  that  the  trustee  shall  take 
charge  and  control  of  the  goods  assigned  and  sell 
them  to  the  best  advantage,  and  that  the  trustee 
may  add  to  the  stock  by  purchase,  and  to  accom- 
plish that  purpose  he  may  borrow  money  to  a  lim- 
ited amount,  when  these  privileges*  are  for  the 
manifest  benefit  of  the  creditors,  and  to  better  ena- 
ble them  to  dispose  of  the  goods.  Williams  v.  Lord, 
75  Va.  890. 

Cnrrsnt  Expenses  Pint  Paid.— Where,  in  a  composi- 
tion of  the  creditors  of  the  firm,  one  of  the  parties 
is  appointed  by  them  to  carry  on  the  business  and 
pay  them  out  of  the  proceeds,  the  expenses  of  carry- 
ing on  the  business  should  be  paid  before  they  are 
entitled  to  any  of  the  proceeds.  Karn  v.  Blackford 
(Va.),  20  S.  £.  Rep.  149. 

b.  PowiB  TO  Employ  Aobnts  and  Clbbks.— A  pro- 
vision in  a  deed  of  trust  for  the  benefit  of  creditors 
that  the  trustee  shall  employ  such  agents  as  he 
may  deem  necessary,  and  pay  them  a  reasonable 
compensation  out  of  the  trust  fund,  and  not  be 
liable  for  their  omissions  or  defaults,  or  for  any 
moneys  other  than  such  as  shall  actually  come  to 
his  hands  in  the  execution  of  the  trust,  does  not 
discharge  the  trustee  from  the  obligation  to  select 
fit  agents,  and  hold  them  to  a  strict  and  prompt 
responsibility  for  their  acts,  and  so  does  not  invali- 
date the  deed.  Qordon  v.  Cannon,  18  Qratt  887,  and 
note;  Hurst  v.  Leckle.  97  Va.  660,  84  S.  E.  Rep.  46t. 

c.  COMPBomss  BT  Tbustbb.— A  trustee,  who  makes 
a  compromise  with  a  third  person  in  relation  to  a 
trust  subject,  though  he  may  purchase  the  subject 
for  himself,  is  bound  to  account  as  trustee  for  all 
the  profits  made  in  the  transaction,  according  to  the 
well-settled  doctrine  that  a  trustee,  standing  in  a 
fiduciary  character,  and  making  a  profit  out  of  any 
transaction  In  the  scope  of  his  agency,  must  account 
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to  the  C€»tui  Qus  tnitt  for  Uiat  profit.  Miller  y.  Hoi- 
combe,  9  Oratt  605. 

d.  Powifcas  AS  TO  Sals  ot  Trust  Bbtatb. 

(2)  Sale  on  Credit.^ An  express  power  to  sell  on 
credit  on  tbe  face  of  an  assl^ment,  does  not  render 
a  deed  of  trust  or  assignment  fraudulent  on  its 
face.  Kyle  v.  Harveys,  25  W.  Va.  728,  and  cases 
cited. 

In  Dance  v.  Seaman,  11  Gratt  778,  where  tlie  as- 
sismment  provided  that  It  was  not  to  be  enforced 
for  two  years,  the  court  said  that  the  postponing 
the  time  of  sale,  or  directing  a  sale  on  credit,  do  not 
of  themselves  furnish  evidence  of  fraudulent  Intent, 
but  may  tend  to  prove  a  fraudulent  intent  in  con- 
nection with  other  circumstances. 

is)  Private  Sale.— A  provision  in  a  deed  of  assiim- 
ment  authorizing  the  trustee  to  sell  the  property  at 
a  private  sale,  does  not  render  the  deed  fraudulent 
on  its  face.  Landeman  v.  Wilson,  29  W.  Va.  70S,  2  S. 
E.  Rep.  208. 

In  Kyle  v.  Harveys,  25  W.  Va.  710,  6S  Am.  Rep.  285, 
it  was  held  that  the  authority  to  the  assignee  to  sell 
at  a  private  sale,  as  soon  as  possible,  was  not  fraud- 
ulent if  made  with  the  bona  JUie  intention  that  as 
much  as  possible  should  be  realized  for  the  cred- 
itors; but  if  the  assignor  believed  at  the  time  that 
the  interest  of  creditors  would  be  prejudiced  by  a 
private  sale,  and  he  requested  a  private  sale  merely 
for  the  purpose  of  glying  himself  or  his  asslenee 
remunerative  employment,  the  assignment  is 
fraudulent  and  void  as  against  all  the  creditors  of 
the  assig'uor. 

IX.  FRAUD. 

1.  HOW  ASCERTAINED.— If  an  inspection  of  the 
deed  allesred  to  be  fraudulent  on  its  face,  does 
not  show  that  it  contains  provisions  clearly  show- 
ing an  intent  on  the  part  of  the  grantor  to  hinder, 
delay,  or  defraud  his  creditors,  the  deed  will  not  be 
held  fraudulent  on  its  face.  Landeman  v.  Wilson, 
29  W.  Va.  702.  2  S.  E.  Rep.  208;  Doufflass,  etc.,  Co.  v. 
Laird,  87  W.  Va.  (»7, 17  S.  E.  Rep.  188. 

In  order  to  decide  whether  a  deed  of  assiffument 
for  creditors  is  fraudulent  or  not  on  its  face,  the 
court  must  look  to  the  deed  itself,  without  reference 
to  extrinsic  facts  as  to  motive.  If  the  law  imputes 
to  the  ffrantor  a  fraudulent  design  in  makinqr  the 
assiffument,  no  evidence  of  intention  can  charge 
the  presumption.  Landeman  v.  Wilson,  29  W.  Va. 
702.  2  S.  £.  Rep.  208. 

2.  FRAUDULENT  INTENT  IN  GRANTOR.— If 
there  was  a  fraudulent  intent  in  the  grantor  in 
makinff  the  deed  (of  which  there  was  no  evidence), 
as  It  is  not  fraudulent  on  its  face,  and  the  trustee 
and  creditors  secured  by  it  had  no  knowledge  of  its 
execution  until  it  was  done,  they  cannot  be  affected 
by  such  fraudulent  Intent,  and  the  deed  is  valid  as 
to  them.    Sipe  v.  Barman,  28  Gratt  668,  and  note.  • 

Notice  by  Assignee  of  Fraud  In  Qrantor.— Where  an 

asslfirnee  for  the  benefit  of  creditors  or  a  trustee  of 
a  trust  deed  accepts  the  assignment  or  trust  deed, 
and  such  deed  contains,  to  his  knowledsre,  on  Its 
face,  one  or  more  falsehoods  on  a  material  point, 
calculated  to  deceive  and  mislead  creditors  to  their 
injury,  such  asslfirnee  or  trustee  will  be  treated  as 
havinsr  notice  of  his  grantor's  fraudulent  intent, 
because  a  falsehood  said  or  done  to  the  injury  of 
the  property  rights  of  another  is  of  the  very  essence 
of  fraud.  Douglass,  etc.,  Co.  v.  Laird,  87  W.  Va.  887, 
17  S.  E.  Rep.  188. 

Praudof  Assignor— Tmstees  and  Beneflckirles  with- 
out Notice.— When  the  trustee  and  beneficiaries  have 


no  notice  of  any  fraud  on  the  assiflmor's  part,  it  can- 
not affect  the  validity  of  the  deed.  Paul  v.  Bauch« 
85  Va.  965,  9  S.  E.  Rep.  829.  See  also,  Sipe  v.  Barman. 
26  Gratt.  668,  and  note. 

A  trustee  in  a  -deed  of  trust  or  assignment  made 
to  secure  creditors  is  regarded  as  a  purchaser  for 
value,  and  in  order  to  make  the  deed  void,  notice  of 
the  grantors*  fraudulent  intent  must  in  some  way 
be  brought  home  to  him  or  t|ie  creditors.  Douglass, 
etc.,  Co.  V.  Laird,  87  W.  Va.  687,  17  S.  E.  Rep.  18& 

"WhUe  it  is  well  setUed  in  Virginia  that  the  trus- 
tees and  beneficiaries  in  a  deed  of  trust  to  secure  bona 
Jlde  debts  occupy  the  position  of  purchasers  for  a 
valuable  consideration  (Wickham  v.  Lewis.  18  Gratt 
427;  Evans  v.  Greenhow,  15  Gratt  156;  Kesner  v. 
Trigg.  98  U.  S.  60,  58),  yet  they  cannot  bold  with  no- 
tice of  the  fraudulent  intent  of  their  grantor,  or  of 
the  fraud  rendering  his  title  void.  And  it  la  equally 
well  settled  in  the  states  of  West  Virginia  and  Vir- 
ginia, that  notice  to  the  trustees  is  notice  to  the 
beneficiaries.  Fidelity  Ins..  etc.,  Co.  v.  Shen.  VaL  R. 
Co.  (Sup.  Ct  of  Appeals  of  W.  Va.,  Feb.  25,  1889).  9  & 
E.  Rep.  185;  Beverley  v.  Brooke,  2  Leigb  425:  French 
v.*  Loyal  6o.,  5  Leigh  641.**  Per  Mb.  Chisf  Jubtick 
FnuLBB  in  Peters  v.  Bain.  183  U.  S.  670,  10  Sup.  Ct 
Rep.  854. 

*'In  controversies  arising  under  this  statute  (Code 
Va.  1878,  ch.  114,  S  1.  P-  896).  involving,  as  they  do,  the 
rights  of  creditors  locally,  and  a  rule  of  property, 
we  accept  the  conclusion  of  the  highest  judicial 
tribunal  of  the  state  as  controlling.**  Per  Mb.  Caar 
JuSTiOB  FnUiBB  in  Peters  v.  Bain.  188  U.  S.  670, 10 
Sup.  Ct  Rep.  854.  The  statute  provides,  among  other 
things,  that  *'this  section  shall  not  affect  the  title  of 
a  purchaser  for  valuable  consideration,  unless  it 
appear  that  he  had  notice  of  the  fraudulent  intent 
of  his  immediate  grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor.*' 

8.  EFFECT  OF  PARTIAL  ILLEGALITY.— Where 
a  deed  of  trust  is  made  for  the  benefit  of  various 
creditors  whose  claims  are  distinct  and  unmingled 
with  each  other,  though  a  part  of*  them  are  illegal 
and  fraudulent  the  security  will  not  be  avoided  as 
to  the  other  part  if  they  are  fair  and  untainted  with 
fraud,  provided  the  creditors  owing  such  claims 
have  given  no  aid  In  any  way  to  the  concoction  of 
the  fraud.  Such  a  deed  ought  to  be  considered  dis- 
tributlvely,  and  though  avoided  in  part  it  should  be 
effectual  as  far  as  it  is  good.  Ruffner  v.  Welton  Coal 
&  Salt  Co.,  86  W.  Va.  244.  15  S.  E.  Rep.  48. 

Deed  Pair  In  Part  Will  Be  Upheld  to  That  Bxtcot.- 
Where  a  deed  of  assignment  is  made  for  the  security 
of  various  creditors  whose  claims  are  distinct  and 
Is  in  part  fair  and  untainted  with  fraud,  and  in  part 
is  illegal  and  fraudulent  and  the  deed  is  not  fraudu- 
lent upon  its  face.  It  will  be  upheld  in  so  far  as  it  is 
fair  and  untainted,  unless  the  creditors  directly 
or  indirectly  had  notice  of  such  fraud  at  the  time 
the  deed  was  executed,  and  participated  in  the 
fraud.  Zell  Guano  Co.  v.  Heatherly,  88  W.  Va.  409, 
18  S.  E.  Rep.  611. 

A  trust  deed  for  creditors  is  not  invalidated  as  a 
whole  by  the  invalidity  of  some  of  the  debts  secured, 
but  will  stand  as  to  the  valid  portion  of  the  debts. 
Craig  V.  Hoge,  95  Va.  276,  28  S.  E.  Rep.  817. 

A  deed  of  assignment  being  fraudulent  as  to  amy 
provision  therein,  is  void  in  toto  as  against  credittnrs 
who  are  entitled  to  take  advantage  of  the  fraud. 
Landeman  v.  Wilson,  29  W.  Va.  702,  2  S.  E.  Rep.  208. 

Whdn  Fraud  Must  Bxlst— If  an  assignment  for  the 
benefit  of  creditors  Is  not  fraudulent  when  the 
assignee  takes  possession  of  the  assigned  property. 
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It  can  never  afterwards  become  fraudmlent,  so  as  to 
deprive  tlie  creditors  secured  by  the  deed  of  its 
benefit,  by  any  conduct  or  combin9.tlon  of  tbe 
assiirnor  and  assignee  or  either  of  tbem,  entered 
into  subsequently.    Kyle  v.  Harveys,  26  W.  Va.  71tt. 

4.  EVIDENCE  OP  FRAUD. 

Insolvency  wid  Pendency  of  Salts.— Tbe  insolvency 
of  tbe  crrantor  and  tbe  pendency  of  suits  at  tbe  time 
tbe  deed  of  assignment  Is  executed,  are  not  entitled 
to  mucb  welffht  in  determlnlnsr  tbe  question  of 
fraud.  Tbey  are  not  inconsistent  wiib  bonest 
Intent,  for  men  seldom  trive  trust  deeds  to  secure 
creditors,  generally,  unless  tbey  are  insolvent  or  in 
failinsr  circumstances.  Williams  v.  Lord,  75  Va. 
300;  Younsr  v.  Willis,  82  Va.  99(1 

The  fact  that  a  deed  to  a  trustee  for  tbe  benefit  of 
creditors  is  made  pendiuff  suits  arainst  tbe  g-rantor 
by  a  creditor,  who  soon  afterwards  recovered  large 
Judgments,  and  whose  debts  were  placed  in  tbe 
leasi-favored  class,  does  not  indicate  fraud.  Nor 
that  certain  bonds  for  debts  due  tbe  sons  of  tbe 
grantor,  written  on  tbe  day  tbe  deed  was  pre- 
pared, were  antedated  one  month,  when  this  is 
explained  by  the  trustee  in  his  deposition,  and 
when  the  sons  bad  no  notice  of  the  fact  that  tbe 
bonds  were  antedated.  Paul  v.  Baugb.  85  Va.  956,  9 
S.  E.  Rep.  S29.  See  also,  Sipe  v.  Earman,  20  Qratt. 
568.  In  the  latter  case  the  execution  of  a  deed 
pending  a  suit  against  the  grantor,  by  an  un- 
secured creditor,  and  a  short  time  before  tbe  term 
at  which  it  was  probable  Judgment  would  be  ren- 
dered against  him,  does  not  render  it  fraudulent 

Failure  to  List  Debts  lor  Taxation.— Failure  to  list 
certain  debts  for  taxation,  is  not  eufflclent  proof 
that  they  were  fraudulent,  when  uncontradicted 
evidence  shows  that  they  are  bona  Jlde.  Paul  v. 
Baugb,  85  Va.  965,  9  S.  £.  Rep.  S29. 

Failure  to  Convey  All  Property.— That  the  grantor 
does  not  convey  all  bis  property  in  the  deed  of 
assignment,  is  not  a  circumstance  indicative  of 
fraud,  for  what  is  not  conveyed  by  tbe  deed,  so  far 
as  it  is  liable  for  debt,  niay  be  subjected  at  once,  by 
the  suit  of  any  creditor,  to  his  claim.  Williams  v. 
Lord,  75  Va.  390. 

Relations— Implied  Contract  to  Pay  lor  Board.— It  is 
well  settled  that  as  between  persons  standing  to  each 
other  in  the  relation  of  husband  and  wife,  parent 
and  child,  grandparents,  brothers,  stepchildren, 
and  other  near  relations,  no  action  upon  an  implied 
promise  to  pay  for  board  and  lodging  can  be  main' 
tained,  but  there  must  be  an  express  contract  or 
agreement  to  pay  for  tbem.  Hence,  a  deed  of  trust 
for  tbe  benefit  of  creditors  is  fraudulent,  in  so  far  as 
it  secured  tbe  father  of  the  gran  tor  lor  board  fur- 
nished the  grantor  and  bis  horse  for  twelve  years, 
where  there  was  no  antecedent  contract  to  pay  for 
the  same.  Stonebumer  v.  Motley,  95  Va.  784,  80  S. 
E.  Rep.  804. 

Deed  May  Secure  Qrantor*s  Father.— A  deed  of  trust 
for  the  benefit  of  creditors  is  not  fraudulent,  be- 
cause it  secures  the  grantor's  father  for  goods  sold 
by  him  to  tbe  grantor  for  business  j>urpose8,  and 
which  were  intended  to  be  paid  for.  Stoneburner 
V.  MoUey.  95  Va.  784,  30  S.  E.  Rep.  864. 

In  an  action  to  set  aside  a  trust  deed  preferring 
certain  creditors,  it  appeared  that  the  defendant, 
as  agent  for  his  wife,  bought  of  tbe  plaintiff  a  large 
quantity  of  goods,  obtaining  credit  by  false  state- 
ments as  to  his  pecuniary  condition.  Within  three 
months  the  defendant  and  his  wife  conveyed  all  the 
goods  in  her  store  to  a  trustee  to  secure  alleged 
debts  to  her  father  and  brother-in-law,  the  latter 


having  no  visible  means,  and  who  bad  on  oath 
returned  to  tbe  commissioners  of  revenue  bis  entire 
estate  at  five  dollars.  Evidence  showed  that  nearly 
all  the  goods  purchased  had  disappeared,  leaving 
no  trace  on  tbe  books  or  elsewhere;  that  a  large 
number  of  trunks,  belonging  to  tbe  defendant  had 
disappeared,  and  that  numerous  new  trunks  had 
been  bought  by  him,  and  sent  by  rail,  full  of  some- 
thing, to  tbe  father's  store  atR,  that  tbe  father  had 
shipped  to  himself  since  tbe  defendant's  purchase, 
a  large  quantity  of  goods,  from  the  latter's  town, 
that  the  plaintiff's  clerks  had  called  at  the  father's 
store,  and  identified  tbe  goods  there  as  sold  by  tbem 
to  tbe  defendant  Htldr  that  there  was  ample  evi- 
dence of  fraud,  and  that  tbe  deed  must  be  set  aside. 
Armstrong  v.  Lachman,  84  Va.  726,  6  S.  E.  Rep.  129. 

Suspicion  of  Fraud  Insufficient.— It  is  a  well-recog- 
nized rule  of  law  in  Virginia,  that,  in  order  to 
Justify  a  decree  annulling  an  assignment,  fraud 
must  be  proved  by  clear  and  satisfactory  testimony, 
and  courts  cannot  act  upon  mere  suspicion  or  pre- 
sumption that  the  assignee  and  preferred  creditors 
had  notice  of  and  participated  in  the  fraud.  Simon 
V.  Ellison  (Va.),  22  S.  E.  Rep.  860. 

X.  OTHBR  FEATURES  OF  ASSiONMENTS. 

1.  RECITALS  IMMATERIAL.— A  trust  deed  to 
secure  creditors  reciting  tbe  amount  of  tbe  debts 
due  to  tbe  different  creditors,  is  not  conclusive  evi- 
dence, even  as  against  tbe  assignor  and  his  admin- 
istrator, of  the  amount  of  tbe  respective  debts. 
Qrifiln  V.  Macaulay,  7  Qratt  476. 

2.  CONSIDERATION  FOR  ASSIGNMENTS— PRE- 
BXISTINQ  DEBT.— In  Exchange  Bank  V.  Knox,  19 
Gratt.  747,  Crbistian,  J.,  said:  "It  is  well  settled 
that  the  trustees  and  beneficiaries  in  a  deed  of  trust 
to  secure  bona  Jlde  debts  are  purchasers  for  valuable 
consideration.  A  pre-existing  debt  is  of  itself  a 
valuable  consideration  for  a  deed  of  trust  executed 
for  its  security.  Wlckham  v.  Martin,  18  Gratt  427; 
Evans  v.  Greenhow,  15  Gratt  158." 

Acceptance  as  Consldoratlon.—In  West  Virginia  it  is 
not  necessary  to  the  validity  of  a  deed  of  trust  in 
favor  of  creditors,  that  it  should  be  executed  by 
them.  The  deed  passes  tbe  legal  title  as  soon  as 
executed  by  the  grantor  and  the  trustee,  who  is 
deemed  a  purchaser  for  valuable  consideration, 
and  it  can  be  avoided  only  by  the  dissent  of  the 
creditors,  express  or  implied.  Zell  Guano  Co.  v. 
Heatherly.  88  W.  Va.  409. 18  S.  E.  Rep.  611. 

Right  of  Holder  of  a  Check.— Although  the  bolder  of 
a  check  does  not  present  it  to  the  bank  until  after  a 
general  assignment  for  the  benefit  of  creditors, 
still  this  does  not  defeat  his  right  to  it  Hulings  v. 
Hullngs.  88  W.  Va.  851. 18  S.  E.  Rep.  628. 

8.  SET-OFF. 

Claims  Not  Due.— An  assignment  by  a  debtor  of 
debts  due  the  firm  is  subject  to  tbe  debtor's  right  to 
offset  a  claim  not  yet  due.  held  by  him  against  tbe 
firm.    Fry  v.  Boyd.  8  Gratt  78. 

Right  to  Set  Off  Claims  Acquired  after  Assignment. 
—Under  the  act  of  February  18, 1866,  requiring  tbe 
banks  of  the  commonwealth  to  go  into  liquidation, 
a  debtor  of  tbe  bank  cannot  set  off  notes  of  the 
bank  brought  up  by  the  debtor  after  tbe  execution 
and  recording  of  the  deed  and  notice  thereof  to  the 
debtor.    Exchange  Bank  v.  Knox,  19  Gratt  789. 

Set-Off  between  Original  Parties-Holder  for  Value.— 

'*It  is  a  principle  of  law,  too  well  settled-  to  admit  of 
doubt  or  argument  now,  that  a  set-off  as  between 
original  parties,  acquired  after  tbe  assignment  for 
a  bona  Jlde  purpose,  of  tbe  subject  in  controversy 


663 


10  GRATT. 


Virginia  Rbports,  Annotated. 


and  notice  thereof,  cannot  be  set  off  aralnst  a  bolder 
for  value,"  per  Christian,  J.  Exchange  Bank  v. 
Knox,  10  Qratt  789. 

XI.  BPPBCT  OP  A5SIQNnENT5. 
Deed  of  AMlffUieat  Doe«  Not  Revoke  m  Power.— A 

debtor  on  the  same  day  execntes  two  papers;  one  a 
power  of  attorney  to  his  creditor*  who  Is  also  a 
surety,  authorizing  him  to  sell  and  indemnify  him- 
self first  out  of  the  proceeds,  and  to  pay  any  debts 
which  he  (the  debtor)  owed  him,  and  the  other  was 
a  deed  of  trust,  assiffninr  all  his  property  to  his 
creditor  to  pay  certain  named  creditors,  and  after- 
wards all  other  creditors.  Held,  that  the  deed  of 
trust  did  not  revoke  the  power  and  the  two  instru- 
ments were  to  be  construed  as  one.  French  v. 
Townes,  10  Gratt  61S. 

1.  EPFECrr  UPON  LIENS. 

Jadrnent  Lien  Creditor— Blectlon— Choice  of  Ueiu. 

—Although  a  part3%  secured  under  an  assignment 
for  the  benefit  of  creditors,  subsequently  acquires  a 
judgment  on  his  debt  which  is  audited  and  receives 
a  number  of  payments  thereon,  still  he  may  brinr 
an  action  to  subject  after-acquired  property  to  the 
lien  of  his  Judgment,  and  his  participation  in  the 
prior  proceeding  is  not  such  an  election  to  proceed 
under  the  trust  deed,  as  precluded  suit  on  the  Judg- 
ment, because  the  plaintiff's  lien  untfer  the  trust 
deed  and  his  lien  under  the  Judsment  though  for 
the  same  debt,  are  distinct  and  on  separate  subjects. 
Miller  V.  Byers,  00  Va.  168,  87  S.  E.  Rep.  782. 

Bxecatlon  Creditor— Lien— Surplus.— An  execution 
creditor,  whose  execution  has  been  returned  with- 
out a  levy,  has  no  lien  on  the  tauffible  personal 
property  of  his  debtor  after  the  return  day  of  the 
execution,  and  hence  has  no  rlffht  to  insist  that  a 
prior  deed  of  trust  on  the  property  shall  be  enforced 
so  as  to  enable  him  to  subject  the  surplus,  if  any. 
Havinff  no  lien,  a  court  of  equity  has  no  Jurisdiction 
to  administer  the  trust  to  ascertain  and  subject  the 
surplus,  if  any,  at  his  instance.  Spence  v.  Repass, 
04  Va.  716.  27  S.  E.  Rep.  688. 

SpeclflG  Lien  Credltoi^5ep«rate  BIIL— NotwlthsUnd- 
ing  the  fact  that  a  sreneral  creditors'  bill  has  been 
filed  by  the  trustee,  to  administer  the  estate  of  the 
debtor,  who  has  conveyed  it  in  a  general  deed  of 
trust,  still  a  creditor,  holding  a  specific  lien  on  some 
of  the  debtor's  property,  may,  before  the  general 
bill  matures,  to  which  he  is  a  party,  though  not  yet 
served,  file  a  separate  bill  to  enforce  his  lien,  and  it 
may  be  treated  as  a  petition  in  the  general  suit: 
the  two  causes  may  be  heard  together  and  the 
rights  of  all  parties  settled  and  adjudicated  at  the 
same  time.  Bristow  v.  Home  Bldg.  Co.,  01  Va.  18,  20 
S.  E.  Rep.  047. 

Bqnitable  Lien.— Where  a  debtor  who  contracts  to 
give  a  lien  on  two  adjoining  tenements  belonging 
to  him,  to  secure  a  debt  due  the  creditor,  he  being 
in  possession  of  one  of  the  tenements  under  an 
agreement  by  which  the  rent  is  to  be  set  off  against 
the  Interest  on  the  debt,  and  the  debtor,  after- 
wards becomes  embarrassed  in  his  circumstances, 
and  conveys  all  his  property  in  trust  to  pay  his 
debts,  the  creditor  is  entitled  to  enforce  his  equi- 
table lien  not  only  against  the  debtor  but  against 
the  creditors  of  the  debtor  under  the  trust  deed. 
Ott  V.  King.  8  Qratt  234. 

Rights  of  Prior  Judgment  Creditor.— An  assignment 
for  the  benefit  of  creditors,  by  an  agricultural  soci- 
ety, of  the  proceeds  of  a  fair  about  to  take  place  on 
their  grounds,  is  void,  as  against  the  lien  of  an  exe- 


cution issuing  before  the  payment  of  such  proceeds 
to  the  creditors.    HuUng  v.  Cabell,  0  W.  Va.  822. 

Assignments  Irrevocable.- *'The  instant  the  legal 
title  becomes  vested  in  the  trustee,  a  trust  arises  in 
behalf  of  those  in  whose  favor  it  is  declared,  pro- 
vided there  be  a  suflicient  consideration  to  sustain 
it:  and  from  that  moment  it  is  beyond  the  vower  of  the 
orantor.  He  cannot  revoke  it,  nor  can  he  even  extin- 
guish it  by  getting  a  reconveyance:  for  no  act  of  the 
trustee  can  affect  the  rights  of  the  cestui  que  trusts 
Skipwith  V.  Cunningham,  8  Leigh  271. 

Decree— Effect  upon  Statute  of  Umltutloiis.— Where 
a  bill  in  chancery  is  filed  for  the  purpose  of  settling 
an  estate  conveyed  in  trust  to  pay  certain  debts,  and 
a  decree  is  entered  in  the  cause,  referring  it  to  a 
master  and  directing  him  to  report  all  outstanding 
and  unsatisfied  debts  against  the  estate,  such  decree 
makes  the  suit  one  for  the  benefit  of  general  cred- 
itors of  the  estate,  restrains  them  from  afterwards 
proceeding  by  separate  suits  to  enforce  their  claims, 
and  stops  the  running  of  the  statute  of  limiiations 
against  their  claims  from  the  date  the  decree  is 
entered.    Houck  v.  Dunham,  02  Va.  211.  28  S.  E.  Rep. 


2.  JURISDICTION. 

Equitable  Jurisdiction  Bxdnslve.— The  trust  arising 
under  a  general  assignment  for  the  benefit  of  cred- 
itors is  peculiarly  and  exclusively  an  object  of 
equitable  Jurisdiction,  and  creditors  may  compel  a 
proper  management  of  the  trust  by  the  assignee. 
Wagner  v.  Coen.  41  W.  Va.  851, 28  S.  E.  Rep.  7SS. 

Jurisdiction  over  Property  Not  Conveyed.— if  cred- 
itors, secured  by  a  deed  of  trust,  file  a  bill  praying 
the  court  to  administer  the  trust  created  by  the 
assignment  for  the  benefit  of  creditors,  the  oonn 
has  no  Jurisdiction  to  subjecfproperty  not  conveyed 
in  the  assignments,  and  on  which  the  creditors  have 
obtained  no  lien.  Spindle  v.  Fletcher.  03  Va.  186.  24 
S.  E.  Rep.  010. 

Remedy  of  Holder  of  an  Assigned  Bond  In  Equity.— A 
man  indebted  by  bond,  executed  a  conveyance  of 
aU  his  property  in  trust,  for  the  payment  of  his  just 
debts  in  the  first  place:  for  his  own  support  during 
his  life  in  the  second  place;  and,  afterwards,  for  the 
benefit  of  his  wife,  etc.  He  died,  without  any  will  or 
property  acquired  after  the  date  of  such  convey- 
ance; and  no  person  administered  on  his  estate.  It 
was  held,  that  an  assignee  of  the  bond  was  not  re- 
stricted to  his  remedy  at  law  against  the  assignor, 
but,  without  bringing  any  action  at  law,  might 
obtain  relief  in  equity  by  a  decree  of  a  sale  of  the 
property  in  the  hands  of  the  trustee.  In  such  case, 
if  the  fund  In  the  possession  of  the  trustee  prove 
insufilcient,  the  plaintiff  in  equity  may  recover  the 
balance  of  his  claim  from  a  debtor  of  the  obligor: 
and,  in  default  of  both  these  funds  in  whole  or  in 
part,  he  may  proceed  against  the  assignor.  And.  It 
seems,  that  all  persons  concerned  being  made  par- 
ties, the  court  may  do  complete  Justice  in  one  snit 
and  make  a  full  end  of  the  whole  controversy.  Tay- 
lor V.  Flcklln,  5Munf.  26. 

nutake— Sealed  Instrumeot— Relief  fai  Equity  .-A 
partner,  by  mistake  executes  a  penal  obligation.  In 
the  name  of  the  firm,  under  seal,  to  a  party  that  has 
lent  money  to  the  firm,  instead  of  a  promissory 
note,  then  he  dies,  and  the  other  partners,  with  the 
decedent's  executor,  make  a  deed  of  trust  to 
secure  the  firm  creditors.  The  holder  of  the  penal 
bond  files  a  bill  in  equity  against  all  the  partners. 
Held,  that  equity  has  Jurisdiction  to  correct  the  mis- 
take, and  hold  the  parties  as  much  bound  as  if  there 
were  no  seal,  although  at  law  there  would  be  no 
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remedy  on  tbe  sealed  obli&ration,  except  aralnst  tbe 
partner  wbo  executed  the  penal  obligation.  Gait  y. 
Calland,  7  Lelrb  604. 

Concarrent  Jurlsdlctloii.  —  Tbe  circuit  court  of 
Ansrasta  county  and  tbe  bustinffs  court  of  tbe  city 
of  Staunton,  have  concurrent  Jurisdiction  of  suits  to 
adjust  priority  of  liens  against  an  estate  deeded  in 
trust  for  creditors,  and  to  divert  to  tbe  payment  of 
certain  creditors  tbe  sbare  wbicb  by  tbe  deed  would 
pass  to  otber  creditors.  Craiff  v.  Hope,  96  Va.  276,  38 
S.  E.  Rep.  817. 

a  EFFECT  OF  TRUSTEE'S  REFUSAL  TO  ACT. 

Appointmeiit  of  New  Trustee.— Wbere  a  debtor  con- 
veys a  lar&re  amount  of  property  in  trust  to  trustees 
to  secure  creditors,  and  the  trustees,  not  bavinff 
slened  the  deed,  refuse  to  act,  tbe  court  should  not 
simply  appoint  trustees  in  place  of  those  named  in 
the  deed,  but  should  have  the  trust  administered 
under  Its  own  supervision  and  control.  Reynolds  v. 
Bank,  6  Gratt.  174. 

Wbere  a  debtor  conveys  a  larre  property,  real 
and  personal,  in  trust  to  secure  certain  creditors, 
and  tbe  trustees,  not  having  slimed,  refuse  to  act, 
one  or  more  creditors  may  sue  for  themselves  and 
the  otber  creditors  secured  by  tbe  deed.  Reynolds 
V.  Bank,  6GratL  174. 

Where  a  debtor  conveys  a  large  property  real 
and  personal,  in  trust  to  secure  certain  creditors, 
and  tbe  trustees  not  having  sig^ned,  refuse  to  act, 
tbe  appointment  of  commissioners  to  sell  and  ad- 
minister the  trust  under  the  supervision  and  con- 
trol of  tbe  court  is  authorized  either  under  tbe 
prayer  for  the  appointment  of  trustees,  or  under 
the  prayer  for  general  relief.  Reynolds  v.  Bank,  6 
Gratt  174. 

Bqulty  Will  Appoint  Suooessor.— "When  a  court  of 
equity  is  called  upon  for  any  purpose,  to  take  con- 
trol of  the  property  conveyed  by  a  deed  of  trust  to 
secure  creditors,  it  generally  authorizes  a  trustee,  or 
if  be  refuses  to  act.  some  one  in  his  place,  to  admin- 
ister tbe  trust  under  its  own  supervision  and  con- 
trol; before  it  directs  a  sale  it  has  tbe  claims  and 
priorities  of  all  parties  fixed  and  ascertained,  unless 
a  good  excuse  for  not  doing  so  is  alleged  and  shown, 
and  it  does  not  disburse  the  assets  until  it  can  give 
complete  Justice  to  all  according  to  their  deserts." 
Zell  Gnano  Co.  v.  Heatherly,  88  W. .  Va.  409,  18  S.  E. 
Rep.  611. 

XIL  RIGHTS,   DUTIBS  AND  UABIUTIE5  OP  TRUS- 
TEES   GENERALLY. 

PayHMOt  to  a  Receiver.— When  a  trustee  in  a  deed 
of  assignment  for  the  l>enefit  of  creditors  is 
restrained  by  injunction  from  disbursing  any 
funds  until  tbe  future  order  of  the  court,  and  be 
answers  that  "he  has  the  fund  in  hand  ready  to 
disburse  according  to  the  trust  deed,  or  as  the  court 
may  direct,"  if  the  parties  in  Interest  desire  it  to 
be  paid  into  the  hands  of  the  general  receiver  they 
must  so  move,  and  the  trustee,  who  does  not  appear 
to  have  received  interest  or  other  profit  on  it,  will 
not  be  chargeable  with  interest,  because  be  did  not 
of  bis  owzf  motion  cause  it  to  be  turned  over  to  the 
general  receiver.  Darby  v.  GiUigan,  87  W.  Va.  69, 16 
S.  E.  Rep.  507. 

Rlffht  to  Redeem  Collateral  Securities. —The  trustees, 
debtors,  or  other  creditors  Interested  have  tbe 
right  to  redeem  collateral  securities,  held  by  cred- 
itors, secured  in  a  general  assignment,  on  their 
debts,  by  the  payment  of  the  secured  debts  In 
full;  and  a  court  of  equity,  having  Jurisdiction  of 
the  debtor's  estate  for  distribution,  may  compel  the 


surrender  of  such  collaterals,  or  any  balance 
thereof  remaining  after  full  satisfaction  of  the 
secured  debts.  Williams  v.  Overholt,  46  W.  Va.  889, 
88  S.  E.  Rep.  226. 

Right  to  Collect  Assets  by  5ait.— Whatever  claims 
a  bank  could  collect  by  suit  or  action  before  an 
assignment,  may  be  so  collected  afterwards  by  the 
trustee  in  tbe  deed  of  assignment  Lamb  v.  Cecil* 
86  W.  Va.  288. 

May  Assert  Lien,  Set  Aside  Praaduient  Conveyances, 

etc— Upon  taking  tbe  oath  of  insolvency  all  the 
property  and  rights  of  the  insolvent  debtor  are 
vested,  by  law,  in  the  sheriff,  who  as  representing 
tbe  creditor,  Is  entitled  to  assert  the  legal  and  equi- 
table rights  of  the  creditor,  and  to  set  aside  fraud- 
ulent conveyances  of  tbe  insolvent,  and  recover  tbe 
property  for  the  benefit  of  creditors.  Clougb  v. 
Thompson,  7  Gratt  26. 

Uafalthfalness  of  Trustee— Praiid.~A  deed  of  trust 
for  the  benefit  of  creditors  is  not  fraudulent  because 
of  the  unfaithfulness  of  tbe  trustee,  unless  such 
unfaithfulness  resulted  from  the  carrying  out  of 
its  provisions  according  to  their  apparent  intent 
Taylor  V.  Mahoney,94  Va.  608,  27  S.  £.  Rep.  107. 

Creditor  Competent  to  Act  as  Trustee.— An  objection 
that  the  trustee  is  himself  a  creditor,  and  would 
have  to  resort  to  a  court  of  equity  to  sell  the  prop* 
erty  conveyed  by  the  deed,  does  not  strike  at  the 
validity  of  the  deed.  Gordon  v.  Cannon,  18  Gratt. 
887. 

Duty  of  Trustee  to  Act  impartlaily.— A  trustee,  in  a 
deed  to  secure  debts.  Is  the  agent  of  the  debtor  as 
well  as  of  the  creditor,  and  it  is  his  duty  to  act  im- 
partially with  respect  to  both.  He  must  in  all  re- 
spects conform  to  the  terms  of  the  deed,  and  wbere 
a  discretion  is  vested  In  him,  be  should  exercise  it 
prudently  and  fairly.  Wilson  v.  Wall,  99  Va.  388, 88 
S.  E.  Rep.  181. 

Trustee  Must  Always  Take  Security.— It  was  held  In 
Miller  V.  Holcombe,  9  Gratt  666^  where  trustees  In  a 
deed  of  trust  for  the  benefit  of  creditors  sold  slaves, 
a  part  of  the  trust  subject  to  three  partners,  all  of 
whom  were  wealthy  men  at  the  time  of  the  trans* 
action,  and  abundantly  good  for  all  their  engage- 
ments, without  taking  any  security  for  the  purchase 
money,  and  permitted  them  to  retain  the  property 
for  years  until  they  became  insolvent  they  will  be 
held  personally  bound  for  the  amount  of  the  fund 
lost  However  ample  the  purchasers*  means  may 
be  at  the  time,  prudence  would  dictate  that  the 
trustee  should  require  security  for  what  tbe  pur- 
chaser owes,  and  the  situation  and  circumstances  of 
the  purchaser  will  not  relieve  the  trustee  of  this 
duty. 

Mlngliag  Trust  Puods.— Among  the  duties  of  the 
assignee,  experience  has  shown  that  none  are  more 
important  than  keeping  his  transactions  as  assignee 
wholly  separate  and  distinct  from  his  own  private 
affairs.  This  is  indispensable  and  its  importance  is 
so  obvious  that  it  needs  no  comment,  for  without 
this  it  is  impossible  to  ascertain  the  status  of  the 
trust  fund.  He  should  deposit  the  money  in  bank 
for  safe-keeping,  and  it  should  be  deposited  to  the 
separate  account  in  bis  name  as  trustee  or  assignee, 
so  that  tbe  fund  may  at  all  times  be  traced  and 
identified,  and  the  true  state  of  his  money  account 
as  trustee,  be  capable  of  ready  ascertainment  If 
tbe  trustee  violate  this  duty,  and  waste  or  misap- 
propriate tbe  fund  or  any  material  part  of  it,  etc.. 
a  receiver  may  and  should  be  appointed.  Wagner 
V.  Coen,  41  W.  Va.  881,  28  S.  E.  Rep.  738. 
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Trtutees  Represent  Creditors.— Under  tbe  act  of 

February  12,  1866,  requirinff  banks  of  tbe  common- 
wealth to  sro  Into  llonidatlon,  tbe  trustees  are  the 
trustees  of  the  creditors,  and  not  of  the  bank. 
Exch.  Bank  v.  BInox,  19  Qratt.  788. 

Liability  of  Trustee  of  Personal  Representative.— It 

would  seem  that  the  liability  of  a  trustee  for  the 
collection  of  e^09ei  in  action  Is  different  from  that  of 
a  personal  representative.  Wimblsh  v.  Blanks,  70 
Va.  365;  Crouch  v.  Davis.  28  Qratt  62. 

Joint  Liability  of  Tmsteo.— Where  property  is  con- 
veyed to  two  trustees  to  be  sold  for  the  payment  of 
certain  creditors  of  the  srrantor,  and  the  trustees 
undertake  to  administer  the  trust  property  so  con- 
veyed, both  trustees  are  responsible  for  the  proper 
application  of  the  whole  trust  subject,  even  though 
they  make  an  a«rreement  between  them  that  the 
trust  subject  shall  be  ffiven  up  to  the  entire  control 
and  manaffement  of  one  of  them.  The  creditors 
have  a  risrht  to  look  to  both  of  them,  and  as  avainst 
the  creditors  of  the  trust  fund  this  agreement  cannot 
be  given  in  evidence,  however  conclusive  it  may  be 
between  the  parties.    Miller  v.  Holcombe,  0  Qratt. 

tutu 

When  Assignee  Held  Personally  Liable.— An  assignee 
for  the  benefit  of  creditors  ought  not  to  be  made 
personally  liable  for  the  notes,  bonds,  and  accounts 
assigned  when  they  become  due,  but  only  at  the 
time  when  actually  collected  by  him,  except  such 
notes,  bonds,  and  accounts  as  are  lost  by  his  negli- 
gence or  improper  conduct.  Buhl  v.  Berry  (W. 
Va.),  85  S.  £.  Rep.  896. 

Liability  of  Representative  of  Trostee.— Where   a 

sale  under  a  deed  of  trust  to  secure  a  debt  was 
declared  invalid  long  after  it  was  made,  and  the 
trustee's  representatives  were  adjudged  to  pay  into 
court  the  value  of  the  land  when  sold,  with  interest, 
and  the  debt  was  then  paid  from  the  trustee's  estate, 
though  less  than  the  value  of  the  land,  with  inter- 
est, the  trustee's  representative  must  pay  into  court, 
for  the  benefit  ot  the  debtor's  estate,  the  difference. 
Mosby  V.  Johnson,  86  Va.  420, 10  S.  £.  Rep.  425. 

Assignee  Realizes  Less  Than  Scheduled  Price.— Unless 
it  is  shown  that  an  assignee  neglected  his  duty  and 
did  not  use  reasonable  diligence  In  collecting 
debts,  he  is  not  to  be  charged  with  a  loss  merely 
because  there  is  a  difference  between  the  amount 
realized  at  the  sale  and  the  price  of  the  goods  as 
stated  in  the  invoice.  The  onus  probandi  is  on  the 
adverse  party  to  show  that  he  failed  in  his  duty, 
and  that  the  choses  assigned  might  have  been  col- 
lected by  due  diligence.  Wimbish  v.  Blanks,  76  Va. 
865. 

Trustee  Hust  Settle  Accounts.— It  is  provided  by 
the  Ck>de  of  West  Virginia,  ch.  72,  sec.  6,  p.  686,  that, 
"In  all  cases  where  a  debtor  conveys  all  his  property 
to  a  trustee  for  the  benefit  of  his  creditors,  or  where 
he  conveys  all  his  property  except  what  is  exempt 
from  execution  or  other  process,  every  such  trustee 
shall  settle  his  accounts  before  a  commissioner  of 
accounts  of  the  county  in  which  such  deed  is  re- 
corded, and  the  provisions  of  chapter  eighty -seven  of 
the  Code  of  W.  Va..  as  amended,  shall  apply  to  such 
settlement  as  far  as  applicable." 

Liability  for  Acts  of  Cotrustee.— Although  a  person 
named  trustee  in  a  deed  to  secure  debts,  unites  in 
sales  necessary  in  the  execution  of  the  trust,  and 
other  formal  acts,  still  he  is  not  responsible  for  the 
misapplication  or  waste  of  the  funds  by  his  co- 
trustee, when  he  receives  none  of  the  trust  funds  : 
they  being  received  by  his  cotrustee  ;  and  he  being 


guilty  of  no  fraud  in  relation  thereto.    OrliBn  v. 
Macaulayi  7  Qratt  476. 

Bstlmated  Rents.— Trustees  in  deeds  of  trust  for 
the  benefit  of  creditors  are  not  responsible  for  • 
estimated  rents  when  he  has  received  none,  and 
where  his  delay  in  selling  the  property  arose  out  of 
the  difficulty  in  finding  a  purchaser.  Qriflln  v.  Ma- 
caulay,  7  Qratt  476. 

Burden  of  Proof— Due  Diligence  by  TrustML— Before 
a  trustee  can  be  charged  with  certain  cho9e$  con- 
veyed in  a  deed  of  trust  for  the  benefit  of  creditors 
and  reported  by  the  commissioner  as  "daubtfol"  at 
the  date  of  the  assignment,  the  e$HyU  nue  truH  must 
prove  that  those  chous  migbt  have  been  collected  by 
due  diligence.    Wimbish  v.  Blanks,  76  Va.  86&. 

Notice  to  Trustees  of  Prior  Bill  of  Sale.— Where  one 
or  two  trustees  in  a  deed  of  assignment  for  the  bene- 
fit of  creditors  has  actual  knowledge  of  a  previous 
bill  of  sale  conveying  a  part  of  the  assets  called  for 
in  a  deed  of  assignment  the  failure  to  record  the 
bill  of  sale  will  not  prejudice  the  creditors.  King  v. 
Levy  (Va.),  22  S.  £.  Rep.  402. 

An  assignee  for  creditors,  with  notice  of  prior  bill 
of  sale  of  the  property  assigned,  secures  no  greater 
rights  to  the  property  than  his  assignor  possessed. 
King  V.  Levy  (Va.),  22  S.  £.  Rep.  402. 

Knowledge  of  Prior  Unrecorded  Conveyance.— Knowl- 
edge by  trustees,  in  a  deed  of  trust  to  secure  cred- 
itors, of  a  prior  unrecorded  conveyance  binds  the 
beneficiaries  though  the  trustees  did  not  know  of 
the  debtor's  intention  to  execute  the  deed,  nor  of  its 
recordation,  until  afterwards.  Merchants*  Bank  of 
Danville  v.  Ballon,  08  Va.  112,  32  S.  £.  Rep.  481. 

Holder  of  Overdue  Note— Composition  Deed.— Where 
a  note  is  received  in  a  composition  proceeding,  to  be 
paid  according  to  the  terms  of  the  trust  deed,  a  party 
that  acquires  the  note  after  maturity  holds  it  sub- 
ject to  the  provisions  of  the  deed,  because  of  the 
well-settled  rule  that  the  transferee  of  an  overdue 
note,  takes  it  as  a  dishonored  note,  subject  to  all  the 
equities  and  defences  that  it  was  subject  to  in  the 
hands  of  his  immediate  iudorser,  whether  he  had 
notice  or  not  {^am  v.  Blagkford  (Va.),  20  S.  E.  Rep. 
140. 

Right  of  5etJ0ff  against  Assignee.— When  the  as- 
signee of  a  bank  brings  suit  against  a  director  to 
recover  the  proceeds  of  notes  that  he  has  wrongfully 
obtained  by  collusion  with  the  cashier,  the  director 
and  surety  will  not  be  entitled  to  set  off  the  debt  of 
the  bank  due  him  for  deposits  against  the  plaintiff's 
demands,  except  to  the  extent  that  he  may  be  en- 
titled to  dividends  from  the  assignee  on  account  of 
his  debts  against  the  bank.  Lamb  v.  PannelL  28  W. 
Va.  663. 

1.  SALE  OP  TRUST  PROPERTY. 

a.  What  Tbusteb  Mat  SUiL.— The  sheriff,  who  is 
a  trustee  for  all  who  are  interested  in  the  estate  of 
an  insolvent  debtor,  is  not  justified  in  selling  the  in- 
terest of  the  debtor  in  the  estate  surrendered  by  the 
schedule  or  vested  by  law  in  the  sheriff,  when  owlDg 
to  alleged  incumbrances,  the  validity  of  which  is 
controverted,  or  the  extent  thereof  is  unascertained 
or  uncertain,  the  property  is  not  in  a  condition  to  be 
disposed  of  for  its  value.  Clough  v.  Thompson.  7 
Qratt.  26. 

Cliatteis  Held  by  Third  Party .^-The  sheriff,  who,  by 
law.  is  trustee  for  the  creditors,  cannot  sell  the 
goods,  chattels  and  estate  of  the  debtor  in  the  pos- 
session of  a  third  person,  until  the  same  are  recov- 
ered in  the  manner  prescribed  by  statute.  Such  a 
sale  would  not  vest  the  legal  title.  Clongh  v. 
Thompson,  7  Qratt  26. 
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Real  Estate  of  Imolvent  Where  Sold.— Real  estate  of 
an  insolYent  debtor  vests  in  the  sherlfEsof  the  coun- 
ties in  which  it  lies;  hence  a  sale  thereof  by  the 
sheriff  of  another  county,  in  which  the  oath  of  tnsol- 
reucy  is  taken  by  the  debtor,  is  without  authority 
and  void.    Clourh  v.  Thompson,  7Gratt  26. 

Provisions  In  Bxi>reA«  Terms  tta  to  Sale.— The  fact 
that  a  deed  of  assicrnment  for  the  benefit  of  cred- 
itors does  not  in  express  terms  provide  for  a  sale  by 
the  trustee  of  the  property  conveyed,  when  required 
80  to  do  by  the  creditors  secured,  is  insufficient  of 
itself  to  render  the  deed  void.  Sec.  2442  of  the  Code 
of  Va.  amply  provides  for  a  sale  in  case  of  default 
In  the  payment  of  the  debt  secured.  Taylor  v. 
Mahoney,  M  Va.  506, 27  S.  E.  Rep.  107. 

b.  Ai>TBBTiSEMBNT  OF  Pbopbrty. — No  general  rule 
can  be  laid  down  as  to  the  lenerth  of  time  property 
should  be  advertised  for  sale.  Ordinarily  a  direc- 
tion "duly  advertised"  is  sufficiently  complied  with 
by  advertising  in  accordance  with  the  prevallinir  cus- 
torn  adopted  by  a  prudent  man  in  the  management 
of  his  own  affairs,  or  by  f  oUowluir  the  rule  of  courts 
in  relation  to  sales  of  Jike  property  in  the  jurisdic- 
tion in  which  the  property  is  situated.  Wilson  v. 
Wall,  09  Va.  353,  38  S.  £.  Rep.  181 ;  Morriss  v.  Ins.  Co.. 
90  Va.  870,  18  S.  E.  Rep.  843,  disapproved. 

c.  PuBiiiCATiON  oi*  NoTiCB  ow  Salb.— The  publica- 
tion of  a  notice  of  sale  under  S  7.  ch.  72,  of  the  Code 
of  W.  Va.  is  complete  on  the  fourth  issue  of  the 
paper  containing  it,  if  it  be  published  in  the  paper 
once  in  each  successive  week,  thouirh  the  four  weeks 
have  not  elapsed  between  the  dates  of  the  first  and 
last  publications;  and  if  the  copy  of  such  notice  so 
published  be  posted  at  the  front  door  of  the  court- 
house of  the  county  in  which  the  sale  Is  to  be  made, 
on  the  day  of  its  first  publication  In  the  paper,  it  is 
sufficiently  posted.  Sandusky  v.  Faris  (W.  Va.),  88 
S.  E.  Rep.  56S. 

Confirmation  of  Sale—Power  of  Court.— When  prop- 
erty has  been  assismed  for  the  benefit  of  creditors 
to  trustees  who  have  filed  a  bill  for  directions  as  to 
the  administration  thereof*  and  a  sale  has  been 
made  by  order  of  the  court,  but  not  confirmed,  the 
title  still  remainins:  in  the  trustees  until  confirm- 
ance,  the  property  is  still  so  far  in  the  possession  of 
the  court,  that  it  may  restrain  any  interference 
therewith,  under  execution  issued  by  other  courts. 
Ford  V.  Watts,  95  Va.  192,  28  S.  E.  Rep.  179. 

d.  Right  TO  Enjoin  Salb. 

Amount  of  Debts,  etc..  Uncertain.— The  grantor  in 
a  deed  of  trust  for  the  benefit  of  his  creditors 
thereby  consents  to  an  immediate  sale  of  such  prop-  I 
erty.  and,  such  consent  beiuff  analosrous  to  that 
ffiven  by  a  debtor  in  a  decree  directing  a  sale  of  his 
property  made  and  entered  with  his  consent,  he 
will  not  be  permitted  to  enjoin  such  sale  merely  be- 
cause the  amounts  of  hts  debts,  their  priorities,  and 
the  persons  to  whom  they  are  due  and  owinir  have 
not  been  ascertained.  Sandusky  v.  Faris  (W.  Va.), 
88  S.  E.  Rep.  668. 

Certificate  of  Clerk— Bond  and  Security  .—The  fail- 
ure of  a  trustee  in  a  deed  of  trust  who  has  volunta- 
rily dven  a  bond  to  faithfully  perform  his  duty  as 
such  trustee,  and  account  for  and  pay  over  all 
money  that  may  come  into  his  hands  in  the  execu- 
tion of  such  trust,  to  append  to  his  notice  of  sale  to 
be  made  under  the  deed  of  trust,  a  certificate  of  the 
clerk  that  such  bond  and  security  has  been  given, 
is  not  sufficient  ground  for  enjoining  the  sale. 
Sandusky  v.  Faris  (W.  Va.),  88  S.  E.  Rep.  563. 

e.  Patmbnt  of  Pttrghasb  Monbt. 

When  Purchase  Money  Paid.— A  purchaser,  under 


a  deed  of  trust,  conveying  land  with  general  war- 
ranty to  secure  debts,  cannot  be  excused  from 
payinsr  the  purchase  money  (and  therefore  be  ex- 
cused from  payinfiT  interest  thereon)  until  he 
obtains  possession.    Findlay  v.  Toncray,  2  Rob.  874. 

Provision  tts  to  Payment  of  Purchase  Money.— A 
deed  of  assignment  for  the  benefit  of  creditors, 
made  by  the  members  of  a  private  bankinsr  firm  in 
Virginia,  after  preferring  certain  creditors,  and 
authorizing  the  assigrnees  to  sell  the  property 
either  at  public  auction  or  private  sale,  provided 
that  at  any  auction  sale  any  creditor  of  the  second 
class  mig'ht  purchase  any  property  and  pay  at  its 
full  face  value  the  amount  found  due  such  creditor, 
or  so  much  thereof  as  might  enable  him  to  com- 
plete the  payment  of  his  purchase  money;  and  that 
the  assignees  miffht  divide  the  land  to  be  thus  sold 
into  lots,  in  order  to  enable  as  many  creditors  as 
possible  to  become  bidders  on  these  terms,  fftld, 
that  the  provision  was  not  necessarily  fraudulent, 
and  therefore  under  the  Virginia  decisions,  did  not 
avoid  the  assignment.  Peters  v.  Bain,  133  U.  S.  670. 
10  Sup.  Ct  854. 

Rlffhts  of  Purchaser  in  Surplus. 

Dower  and  Sales.— A  purchaser  of  land  under  a 
deed  of  trust  conveying  it  with  general  warranty, 
to  secure  debts,  where  the  land  is  sold  for  more 
than  enough  to  pay  those  debts,  cannot  apply 
any  part  of  the  surplus  to  extinguish  a  dower 
riffht  in  the  land  existlng^  at  the  time  of  the  war- 
ranty, and  to  pay  taxes  assessed  on  the  property 
before  the  sale  was  made.  Findlay  v.  Toncray,  2 
Rob.  874. 

To  Maintain  Suit  to  Recover.- A  purchaser  of  land, 
under  a  deed  of  trust  conveying  the  same,  with  gen- 
eral warranty  to  secure  debts,  and  sold  for  more 
than  enoug^h  to  pay  the  debts,  cannot  retain  a  part 
of  the  surplus  of  the  purchase  money  to  pay  the 
costs  of  instituting  an  action  of  unlawful  detainer 
to  recover  possession,  when  the  claims  of  such 
purchaser  are  objected  to  by  another  creditor  of 
the  grantor,  who  obtained  a  decree  agrainst  him 
after  the  deed  of  trust,  and  has  acquired  a  lien. 
Findlay  v.  Toncray,  2  Rob.  874. 

2.  TITLE  OF  TRUSTEE. 

a.  Tbustbbs  Pubchasbbs  for  Valub.— The  trus- 
tees and  trust  creditors  in  a  deed  of  assignment  for 
the  benefit  of  creditors  are  considered  purchasers 
for  value.  Douglass,  etc.,  Co.  v.  Laird,  87  W.  Va.  687, 
17  S.  E.  Rep.  188 :  Merchants*  Bank  of  Danville  v. 
Ballon.  98  Va.  112.  82  S.  E.  Rep.  481  ;  Exchansre  Bank 
V.  Knox,  19  Gratt.  739. 

Under  the  laws  of  West  Virsrinia  the  trustee  is  not 
only  the  holder  of  the  title  of  the  asslgrnor  but  he  Is 
treated  as  holding  the  assets  transferred  in  the 
capacity  of  a  purchaser  for  value.  Lamb  v.  Pan- 
nell,  28  W.  Va.  667. 

In  Evans  v.  Greenhow,  15  Gratt.  158,  the  trustee 
and  beneficiaries  in  a  deed  to  secure  bonajlde  debts, 
without  notice,  were  held  to  be  purchasers  for  value 
within  the  meanlngr  of  the  exception  in  the  statute. 
Code,  ch.  188,  §  3,  p.  177,  which  provides  that  every  ^. 
fa,  shall  be  a  lien  on  all  the  personal  property  from 
the  time  it  is  delivered  to  the  sheriff  to  be  executed. 
They  will  be  preferred  to  an  execution  creditor  of 
the  grantor  in  the  deed,  as  to  a  chose  in  action 
thereby  conveyed.  See  also,  Peters  v.  Bain,  188  U. 
S.  670,  10  Sup.  Ct.  %4. 

Where  an  insolvent  merchant  purchases  sroods 
not  intending  to  pay  for  them,  and  after  ffettlng* 
possession  of  them  he  conveys  them  and  all  his 
other  estate  intrust  for  the  payment  of  his  debts. 
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the  trustee  havlnr  no  notice  of  the  fraud,  the  trus- 
tee is  a  purchaser  for  value  without  notice.  Wlck- 
ham  v.  Martin,  13  Qratt  427,  and  noU\  Peters  v. 
Bain.  188  U.  S.  070,  10  Sup.  Ct.  Rep.  854. 

Lien  of  Jadgment  Inferior  to  Title  of  Ajsl^nee.— A 
deed  of  trust  by  a  bank  for  the  benefit  of  creditors, 
conveyinsr  to  the  trustees  all  its  property  of  every 
kind,  wheresoever  situated,  will  take  priority  over 
an  execution  lien,  the  judgment  belnff  obtained 
after  the  title  of  the  trustees  was  perfect.  The  lien 
can  only  operate  on  what  belongs  to  the  bank,  and 
after  this  conveyance  the  assets  were  no  longer  the 
property  of  the  bank,  but  belong'ed  to  the  trustees, 
who  took  as  a  purchaser  for  value.  Harrison  v. 
Farmers*  Bank.  0  W.  Va.  424. 

b.  Pabtibs— Exception  to  Rtjul— A  firm  com- 
posed of  D  and  A  assigned  property  in  trust  for  the 
payment  of  debts  owing*  by  a  former  firm  composed 
of  D  and  C.  and  debts  owinff  by  the  firm  D  and  A 
for  which  the  assignee  had  in  any  way  become 
bound,  the  surplus  to  be  paid  over  to  the  firm  under 
the  terms  of  the  trust  Therewith  it  drew  an  order 
on  the  assifirnee  in  favor  of  a  creditor  payable  out 
of  the  surplus  of  the  trust  fund,  which  was  duly 
accepted.  On  a  bill  by  the  creditor  against  the  trus- 
tee alone  prayinsr  an  accounting  and  that  the  sur- 
plus miffht  be  ascertained  and  applied  to  the 
liquidation  of  the  order  it  was  held  that  neither  the 
firm  D  and  A  nor  the  firm  D  and  G  were  necessary 
parties  defendant,  as  they  were  represented  by  the 
assignee.  Buck  v.  Pennybacker,  4  Leiffh  5.  This  it 
will  be  seen  forms  an  exception  to  the  ireneral  rule, 
that  all  persons  interested  in  the  controversy  must 
be  made  parties,  it  being  well  settled  that  the  rule 
does  not  apply  where  they  are  fully  represented 
by  a  party  designated  by  themselves  (trustee),  as 
in  this  case. 

XIIL  RiOHTSOPCRBDITOi^SOBNBi^iLLY. 

Attacliinff  Creditor  May  Share  Ratably.— Where  a 

creditor  secured  by  a  deed  of  trust  with  others,  at- 
tempts to  attach  and  subject  the  property  of  his 
debtor,  who  is  also  secured  by  the  deed,  in  prefer- 
ence to  the  other  creditors  in  the  deed,  although 
he  falls  to  do  this,  still  he  is  not  precluded  from 
claiming'  his  pro  rata  share  of  the  trust  fund. 
Clark  V.  Ward,  12  Gratt  44a 

Rlffht  of  Lien  Creditor  to  Pro  RaU  Proportion.— A 
mortgages  lands  to  B  to  secure  a  debt  due  to  him; 
and  then,  by  a  general  deed  of  trust,  conveys  the 
equity  of  redemption  of  the  same  lands,  together 
with  sundry  personal  property,  to  a  trustee,  to 
raise  a  fund  to  pay  all  his  debts,  including  debts  due 
B  other  than  that  specially  secured  by  the  mortg-ag^e. 
Held,  B  is  entitled  to  receive  the  whole  of  the  debt 
specifically  secured  to  them  by  the  mortg'agre,  out  of 
the  proceedings  of  the  mortg-a^ed  lands,  and  then 
to  come  in  for  the  distribution  of  the  fund  in  the 
hands  of  the  trustee  under  the  sreneral  deed  of  trust, 
for  satisfaction  of  the  other  debts  due  him,  pro  rata 
with  the  other  creditors.  Bell  v.  Hammond,  2  Lielffh 
410. 

Rights  of  Creditors  Injured  by  Asslirnment.— Every 
creditor  who  has  been  injured  by  an  assignment  for 
the  benefit  of  creditors  has  a  right  to  the  protection 
of  the  court,  and  his  legal  rights  cannot  be  made  to 
depend  upon  what  any  other  creditor,  or  a  majority 
of  the  creditors,  may  say  or  do  with  regard  to  the 
debtor's  property  after  the  preferred  creditors 
have  been  satisfied.  Landeman  v.  Wilson,  29  W. 
Va.  702,  2  S.  E.  Rep.  208. 

Rlffbt  of  Secured  Creditors  to  Participate  in  Qeneral 


Fund.— Creditors  secured  by  a  general  assignment 
of  their  debtor's  estate  are  entitled  to  present  par- 
ticipation in  the  g-eneral  funds  arising  from  such 
assignment,  althoug'h  they  may  hold  collateral  secu- 
rities on  their  debts.  They  cannot  be  required  to 
surrender  such  securities  until  their  debts  are  fully 
satisfied.  Nor  can  they  be  refused  participation  in 
the  general  fund  until  such  securiUes  are  exhausted. 
WilUams  V.  Overholt.  46  W.  Va.  S9B,  88  S.  E.  Sep.  2S0L 

Riffht  to  Show  Intention  to  Secure.— A  creditor  of 
the  grantor  in  a  deed  to  secure  creditors,  msiy  show 
by  proofs  that  his  debt  was  intended  to  be  secured 
under  the  provision  for  another  creditor.  Qriflln  v. 
Macaulay,  7  Qratt.  470. 

Books  of  Qrantor.— The  books  of  the  ffrantor  in  a 
deed  of  trust  for  the  benefit  of  creditors  are  proper 
evidence  of  the  amount  of  the  debts  due  to  the  cred- 
itors secured  by  the  deed.  Oriifin  v.  Macaulay.  7 
Qratt.  47«. 

1.  STATUTORY  PROVISIONS— RIGHTS  OP  SIM- 
PLE CONTRACT  CREDITORS  TO  SUE.-Code  Va. 
1887.  i  2400,  provides  that  a  creditor,  before  obtaining 
Judgment  or  decree  for  his  claim  may  inatitnte  any 
suit  which  he  migrht  institute  after  obtainlnff  such 
Judgment  or  decree  to  avoid  a  fraudulent  assign- 
ment of  the  debtor's  estate,  and  may  obtain  such 
relief  as  he  would  be  entitled  to  after  obtaining  a 
judsrment  or  decree  for  the  claim  which  he  might 
be  entitled  to  recover.  See  also.  Wallace  v.  Treakle. 
27  Qratt.  479;  Price  v.  Thrash,  80  Qratt.  515;  Stovall 
V.  Border  Grange  Bank,  78  Va.  188. 

When  it  is  sought  to  avoid  a  fraudulent  convey- 
ance and  subject  the  property  conveyed  to  the 
satisfaction  of  the  plaintiffs  debt  he  may  sue  in 
equity  to  set  aside  the  conveyance  without  a  prior 
Judgment,  the  statute  (Code  of  W.  Va.,  ch.  188,  f  2) 
providing*  that  a  creditor  need  not  sue  and  obtain  a 
Judgment  before  proceeding  in  equity  to  set  aside  a 
fraudulent  conveyance.  Tuft  v.  Pickering.  88  W. 
Va.  882.    See  also,  Watkins  v.  Wortman,  10  W.  Va.  8L 

2.  ATTACKING  CREDITORS. 

Creditors  at  Large  Take  Priority.— Creditors  at 
larg'e.  who  file  a  bill  to  set  aside  a  fraudulent  con- 
veyance, and  obtain  a  decree  setting  it  aside,  acquire 
a  specific  lien  on  the  land  from  the  day  the  bill  is 
filed,  and  are  entitled  to  priority  over  the  other 
creditors  at  lar^e.  See  Code  of  Virginia  1800,  ch.  179. 
sec.  2;  Wallace  v.  Treakle,  27  Qratt.  479. 

Judgment  Creditors.— A  creditor  cannot  have  the 
aid  of  the  court  of  equity  to  prevent,  in  any  waur.  or 
interfere  with,  the  disposition  which  his  debtor  may 
make  of  his  property,  unless  the  creditor  has  first 
proceeded  as  far  as  he  can  at  law.  To  subject  real 
estate,  he  must  have  obtained  a  Judgrment  at  law: 
and  to  subject  personal  estate,  he  must  have  a  judg- 
ment and  execution.    Rhodes  v.  Cousins,  6  Rand.  I8t. 

Secret  Agreenent- Bill  Not  Sostalned.— The  cred- 
itors, named  in  a  deed,  requiring  them  to  signify 
their  acceptance  to  its  terms  and  conditions  within 
thirty  days  from  its  date,  and  further  acree  to 
acquit  and  release  the  debtor  from  additional  llsr 
bility,  being  dissatisfied  with  the  trusts  therein 
declared,  It  is  agreed  between  them  and  the  debtor, 
that  they  will  not  sigrn  it,  and  that  another  will  be 
executed  by  the  debtor,  but  the  day  before  the  time 
expires,  two  do  siirn  it,  with  the  avowed  purpose  to 
each  other,  of  securing  the  benefit  of  the  deed  to  all 
creditors.  Afterwards  one  of  these  si^rnlng  cred- 
itors files  a  bill  ag'alnst  the  other  and  the  trustee  to 
have  the  trust  executed  for  the  exclusive  benefit  of 
the  two.  Held,  that  the  bill  should  be  dismissed 
with  costs.    Phippen  v.  Durham,  8  Qratt.  4S7. 
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Priority— 5alMtltut]on.— Under  sec.  24(10  of  Va.  Code, 
a  creditor  is  not  entitled,  on  showinff  the  Invalidity 
of  a  debt  secured  by  a  trust  deed  for  creditors,  to 
liave  his  debt  substituted  tberefor,  and  his  lien  de- 
clared prior  to  tbe  liens  of  other  creditors  included 
in  the  deed,  whose  lien  attached  when  the  deed  was 
made.    Craig^  v.  Hosre,  95  Va.  275,  28  S.  E.  Rep.  817. 

XiV.  REMOVAL  OP  TRU5TBE5. 

A  conrt  of  chancery  has  power,  in  Virffinia,  to 
remoYe  trustees  in  a  deed  of  trust  to  secure  cred- 
itors, and  to  substitute  others  in  their  place,  both  by 
yirtue  of  the  Jurisdiction  of  such  courts  over  the 
subject  of  trusts,  and  under  Code  of  Va.  1878,  ch. 
155,  S  6.  as  amended  by  Acts  Va.  1874,  pp.  224,  225,  and 
ch.  174.  S  8,  as  amended  by  Acts  Va.  1874,  1875,  p. 
423.  providiniT  that  In  case  of  death,  failure  to  act, 
etc.,  of  a  trustee,  in  a  deed  of  trust,  a  court  of  equity 
in  the  county  in  which  such  deed  Is  or  miffbt  have 
been  recorded,  may  appoint  a  trustee  in  his  place, 
and  in  such  case  no  conveyance  to  the  substituted 
trustee  is  necessary.  Lewis  v.  Olenn.  84  Va.  947.  6 
S.  E.  Rep.  866.  See  also,  McCulloug'h  v.  Sommerville. 
8Leiffh415. 

1.  APPOINTMENT  OP  RECEIVERS.— Where  an 
assiirnment  or  conveyance  is  made  by  an  insolvent 
firm  to  a  trustee  of  the  assets  of  the  firm  for  the 
payment  of  the  claims  of  creditors,  and  it  is  ap- 
parent that  there  is  danger  of  a  loss  of  property  in 
the  hands  of  the  trustee,  the  court  may  appoint  a 
receiver,  and  have  the  assets  administered  under 
its  own  controL  Warner  v.  Coen.  41  W.  Va.  851,  28  S. 
£.  Rep.  785. 

Lien  Creditor  Hey  Have  Receiver  Appointed.— A 
specific  Hen  creditor  may  have  a  receiver  appointed 
to  administer  the  specific  property  upon  which  he 
holds  his  lien,  and  to  collect  rents  for  his  benefit. 
and  the  trustee  may  be  enjoined  from  disturbinsr 
such  property,  when  a  debtor  has  made  a  sreneral 
assignment  for  the  benefit  of  his  creditors,  and 
assigned  the  property  upon  which  the  specific  lien 
is  held,  and  the  lien  more  than  covers  the  property. 
Brlstow  V.  Home  Bldg.  Co.,  91  Va.  18,  20  S.  E.  Rep.  946. 

When  Special  Receiver  to  Be  Appointed.— When  an 

assignee  violates  the  duty  of  keeping  his  accounts 
separate  from  his  individual  accounts,  to  the  injury, 
or  the  great  risk  of  injury,  of  those  who  may  be 
ultimately  entitled  to  the  fund,  or  wastes  or  misap- 
propriates the  fund  or  a  material  part  thereof,  or 
it  is  made  to  appear  that  there  is  danger  of  misap- 
propriation or  of  loss,  from  any  misconduct  of  such 
trustee  or  his  agents,  of  a  material  part  of  such 
property,  such  court  may  and  -should  appoint  a 
special  receiver  thereof,  and  cause  him  to  duly  ad- 
minister the  same  under  its  directions.  Wagner  v. 
Coen,  41  W.  Va.  851,  28  S.  E.  Rep.  786. 

Discretion    of  Court    as  to  Removal.— Whether  a 

trustee,  in  a  deed  of  trust  for  the  benefit  of  cred- 
itors, shall  be  removed,  is  In  the  sound  discretion  of 
the  court,  even  though  the  deed  be  sustained. 
Taylor  v.  Mahoney,  94  Va.  508, 27  S.  E.  Rep.  107. 
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I.  Sheriffs— Return  —  Amendment.*— A    sheriff    may 
have  leave  to  amend  his  return  upon  an  execution, 

*Sherlffs—Retum— Amendment.— On  the  subject  of 
the  amendment  of  the  sheriff's  return  see  foot-note 
to  Walker  v.  Com.,  18  Gratt.  18,  where  the  principal 


after  notice  of  a  motion  against  him  founded  on 
the  original  return:  And  the  .amended  return 
may  be  made  by  a  deputy  who  did  not  make  the 
first  return. 
3.  Same— Motion  against- Notlce.t— A  second  notice 
to  the  sheriff  is  not  necessary  after  the  amended 
return:  but  the  plaintiff  may  proceed  upon  the 
original  notice. 

3.  Same— Negligent  Escape  of  Debtor— Action  of  Debt 
against  5herlff—5tatute.— Under  the  act.  1  Rev. 
Code  of  1819.  ch.  186.  S  3.  an  action  of  debt  may  be 
maintained  against  a  sheriff  for  either  a  wilful  or 
negligent  escape. $ 

4.  Same— Action  of  Debt  against  for  Escape  of  Debtor 
—What  Necessary  to  rialntain  the  Action.— In  order 
to  maintain  the  action,  it  is  only  necessary  for  the 
plaintiff  to  show  the  escape,  which  may  be  done 
by  evidence  aliunde  the  return  on  the  execution: 
And  to  defeat  the  action  the  sheriff  must  show 
tt  at  the  escape  was  tortious,  and  that  fresh  pur- 
suit was  made. 

5.  Same— Same— Presumptions  by  Jnry.— Upon  proof 
of  the  escape,  the  Jury  are  bound  to  presume  all 
that  is  necessary,  under  the  statute,  to  be  found 
In  their  verdict  unless  and  until  the  sheriff  nega- 
tives by  his  proofs  all  consent  or  negligence  on 
his  part,  and  also  shows  that  he  has  used  due 
means  to  retake  the  prisoner. 

6.  Same— Escape  of  Debtor— Motion  against  Sheriff— 
When  nay  Be  Maintained— Statute.— Under  the  act. 
1  Rev.  Code  of  1819.  ch.  184,  S  48,  p.  542.  a  motion  may 
be  maintained  against  a  sheriff  for  an  escape. 
1st.  Where  the  return  on  the  execution  states  that 
the  officer  has  taken  the  body  of  the  debtor  and 
has  it  ready  to  satisfy  the  execution,  and  the  plain- 
tiff can  show  the  escape  aliunde,  2d.  When  the 
return  shows  such  a  state  of  facts  as  would  entitle 

easels  cited,  and  among  others,  the  cases  that  cite 
the  principal  case. 

tSame— Motion  against— Notice.— In  Lyon  v.  Hor- 
ner, 82  W.  Va.  436,  9  S.  E.  Rep.  875,  it  is  said:  'The 
first  error  assigned  by  the  plaintifFs  in  error  is  that 
the  court  improperly  overruled  their  motion  to 
quash  the  notice.  In  support  of  this  assignment  it 
is  claimed  that  the  notice  should  have  been  in  the 
name  of  the  state  for  the  use  of  the  plaintiff,  because 
It  is  provided  in  chapter  10  of  the  Code  that  in  all 
bonds  payable  to  the  state  'suits  may  be  prosecuted 
in  the  name  of  the  state,'  etc.  It  is  true  that  this 
proceeding  is,  in  effect,  a  suit  on  the  sheriff's  offi- 
cial bond,  which  is  payable  to  the  state,  but 
the  statute  is  merely  permissive,  and  not  man- 
datory. This  proceeding  is  taken  under  section  85, 
ch.  41,  Code  1887,  which  declares  that  the  court 
may,  on  the  motion  of  the  person  entitled  to  re- 
cover, give  Judgment,  etc.  The  form  of  the  notice 
is  not  given,  but  universal  practice,  so  far  as  I 
know  or  can  discover,  both  in  this  state  and  Vir- 
ginia, ever  since  said  statute  was  enacted,  has 
been  for  the  notice  to  be  In  the  name  of  the  plain- 
tiff in  the  ./f«W/adM.  Chapman  v.  Chevis,  9  Leigh 
297;  Stone  v.  Wilson,  10  Gratt.  689;  Bank  v.  Homer. 
26  W.  Va.  442.  No  other  objection  is  pointed  out 
to  the  notice,  and,  according  to  the  decisions  of 
this  court,  it  seems  to  me  to  be  sufficient,  and  that 
there  was  consequently  no  error  In  overruling  the 
motion  to  quash  It.  Bank  v.  Homer,  eupra;  Board, 
etc.,  V.  Parsons,  22  W.  Va.  808." 

See  principal  case  cited  In  last-named  case. 

tSee  the  opinion  of  Jddob  Danul  for  the  provi- 
sions of  the  statutes. 
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the  plaintiff  to  a  verdict  in  an  action  of  debt  for 
an  escape.* 

7.  Same— 3ame— Same— Court  Occuplcf  Position  of 
Jury— PreMimptlons.— Upon  such  a  motion  the 
court  occupies  the  place  of  a  jury  as  to  the  facts, 
and  is  bound  upon  a  return  of  ^'executed,"  and 
upon  the  proof  of  an  escape,  to  presume  that  it 
was  with  the  consent  of  the  sheriff;  unless  he 
proves  that  it  was  without  his  consent  or  nerll- 
ffence,  and  that  he  had  used  due  means  to  retake 
the  prisoner. 

8.  Failure  of  County  to  Provide  Jail— Duty  of  Sheriff.— 
The  fact  that  the  County  court  has  not  provided 
a  Jail  in  which  a  debtor  taken  in  execution  may 
be  confined,  does  not  authorize  the  sheriff  who 
has  taken  a  debtor  on  an  execution,  to  permit  him 

to  go  at  larffe:  If  no  jail  Is  provided  by  the 
530      County  court,  it  is  *the  sheriff's  duty  to  pro- 
vide one,  and  to  keep  the  debtor  whom  he 
has  taken  in  execution.  In  custody. 

9.  Sherlffe— Return  Showing  Debtor  Permitted  to  Qo 
at  Larice— Effect.— A  return  by  the  sheriff  that  the 
County  court  had  not  provided  a  jail,  and  that  he 
had  therefore  permitted  a  debtor  taken  in  execu- 
tion to  ffo  at  larffe.  Itself  shows  an  escape,  and 
will  sustain  a  motion  ag'alnst  the  sheriff. 

10.  Same— Return— Escape  of  Debtor— Case  at  Bar.— A 

return  by  the  sheriff  that  the  County  court  had 
not  provided  a  jail,  and  that  a  debtor  taken  in 
execution  had  escaped  without  his  consent  or  neff- 
lig^ence;  without  addinsT  that  he  had  used  due 
means  to  retake  him,  is  not  sufficient  to  protect 
the  sheriff;  but  a  motion  may  be  maintained 
affalnst  him  upon  the  return. 

This  was  a  motion  in  the  Circuit  court  of 
Pittsylvania  county  by  Samuel  Stone 
against  Nathaniel  Wilson,  late  high  sherifip 
of  the  county.  The  notice  was  that  Stone 
would  ask  the  court  for  a  judgment  for  the 
amount  of  an  execution  of  capias  ad  satisfac- 
iendum, and  fifteen  per  cent.-  damages, 
which  Stone  had  sued  out  against  Stephen 
R.  Neal,  John  Koyall  and  Thomas  Suth- 
erlin,  and  on  which  William  B.  Townes  a 
deputy  of  Wilson,  had  returned  endorsed, 
*  ^Executed  on  the  2Sth  day  of  January  1843 ;" 
and  which  said  parties  the  sherifF  had  suf- 
fered to  escape. 

After  the  notice  had  been  served  on  the 
high  sheriff  and  the  case  had  been  docketed, 
the  high  sheriff  moved  the  court  to  be 
permitted  to  amend  the  return;  and  this 
motion  being  sustained,  Thomas  S.  Jones, 
who  had  been  a  deputy  of  the  late  high 
sheriff,  made  the  amended  return. 

On  the  trial  before  the  court  the  plaintiff 
introduced  the  execution  sued  out  by  him 
against  Neal,  Royall  and  Sutherlin.  This 
execution  bore  date  the  20th  of  December 
1842,  and  was  made  returnable  to  the  next 
February  rules.  The  original  return  thereon 
was,  ^* Executed  25th  day  of  January  1843. 
W.  B.  Townes,  D.  S.  for  Nathaniel  Wilson, 
sh'ff. "  The  amended  return  was,  *  *The  ca. 
sa.  was  not  executed  on  John  Royall,  he 
being  no  inhabitant  of  Pittsylvania  county, 
and  residing  in  the  state  of  Georgia 
531      from   the  issuing   of  *said  ca.  sa.  till 

*See  the  opinion  of  Jttixjb  Daniel  for  the  provi- 
sions of  the  statutes. 


the  return  day  thereof;  and  it  was  not 
executed  on  the  defendant  Neal,  he  having 
availed  himself  of  the  benefit  of  the  bank- 
rupt law  of  the  United  States  previous  to 
the  issuing  of  said  ca.  sa.  and  the  sheriff 
being  informed  by  the  plaintiff  that  he 
did  not  wish  the  ca.  sa.  executed  on  said 
Neal :  And  it  was  executed  on  the  defendant 
Sutherlin  only;  and  there  being  no  jail 
provided  by  the  County  court  at  the  time  to 
confine  him  in,  he  made  his  escape." 

There  was  also  parol  evidence  from  which 
it  appeared,  that  William  B.  Townes  the 
deputy,  levied  the  execution  aforesaid  on 
Thomas  Sutherlin,  who  having  a  sick  fam- 
ily, proposed  to  Townes  when  in  his  custody 
under  the  writ,  to  meet  him  at  the  court- 
house of  Pittsylvania  county  on  a  certain 
day,  and  yield  himself  to  the  custody  of  the 
said  writ,  which  Townes,  after  consultation 
with  counsel,  assented  to,  and  thereupon 
permitted  Sutherlin  to  go  at  large. 

After  he  was  thus  permitted  to  escape, 
Sutherlin  gave  notice  to  the  plaintiff  that 
on  a  certain  day  he  would  take  the  oath  of 
an  insolvent  debtor ;  and  on  the  day  ap- 
pointed, Sutherlin  appeared  at  the  court- 
house, as  did  the  plaintiff  and  the  deputy 
Jones,  but  not  Townes ;  that  all  three  met 
together  in  the  clerk's  office,  when  the 
plaintiff  instituted  an  enquiry  in  the  office 
concerning  his  execution  aforesaid.  The 
clerk  by  mistake  had  entered  the  execution 
on  his  process  book  as  a  fieri  facias,  and  the 
plaintiff  misled  thereby,  supposing  his  ex- 
ecution to  be  a  fieri  facias,  instructed  Jones 
to  levy  it  upon  some  horses  which  it  w^as 
understood  Sutherlin  then  had  at  the  court- 
house ;  and  thereupon  the  parties  separated ; 
Sutherlin  not  taking  the  oath  of  an  insol- 
vent debtor,  not  being  detained,  or  claimed 
to  be  detained  under  the  ca.  sa.  by  Jones 
or  any  body  else ;  but  departing  to  his  own 
house. 

After  hearing   the  evidence   the   Circuit 
court  rendered  a  judgment  for  the  de- 
532      fendant :    And   the    plaintiff  '"^having 
spread  the  facts  upon  the  record,  ap- 
plied to  this  court  for  a  supersedeas,  which 
was  allowed. 

Lyons,  for  the  appellant,  insisted : 

1st.  That  although  a  return  of  a  sheriff 
may  be  amended  in  order  to  state  the  truth 
of  the  case ;  yet  such  amended  return  could 
not  be  made  by  another  deputy.  Ibbotson 
V.  Tindal,  8  Eng.  C.  L.  R.  279. 

2d.  That  to  sustain  this  motion  it  is   not 
necessary    that    the    return    shall  state  the 
escape:  The   escape  may   have   been  after 
the  return  was  made.     But  when  the  sheriff 
returns    that  he  has  taken  the  body  of  the 
debtor    in   execution,    the  escape    may  be 
proved  by  parol  testimony :  And  he  insisted 
that  it  was  abundantly  proved  in  this  case. 
He  referred  to  Perkins  v.    Giles,    9   I^igh 
397,    400 ;    Watson   on    Sheriffs,    132,  148,  7 
Law    Libr. ;  2  Bac.  Abr.  Escape,   letter  D, 
517;  Alsept  v.  Eyles,  2  H.  Bl.  R.    108;  Day 
V.  Brett,  6  John.  R.  22 ;  1  Saund.  PI.  &  Ev. 
487 ;  Starkie    on   Evi.    part  4,  1342,  1345,  6. 
And  as  to  the   admissibility   of  parol   evi- 
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dence,  Starkie  on  Evi,  1044 ;  1  Grecnl.  Evi. 
{  276. 

3d.  That  the  amended  return  must  be  held 
to  mean  that  there  being  no  jail  provided 
by  the  county,  the  sheriff  permitted  the 
debtor  to  g-o  at  large :  And  this  he  insisted 
was  no  legal  justification.  The  sheriff  was 
t>ound  to  keep  him  safely ;  and  for  this  pur- 
pose to  provide  a  jail  if  the  county  had  not 
done  it.  But  even  if  this  was  not  so,  as 
the  first  deputy  had  permitted  the  debtor  to 
go  at  large,  that  was  an  escape  for  which 
the  sheriff  was  responsible ;  and  what  after- 
wards occurred  at  the  court-house  when  the 
parties  met  there,  did  not  purge  the  previous 
escape.     Fisher  v.  Vanmeter,  9  Leigh  18. 

Patton,  for  the  appellee,  insisted : 

1st.  That  the  amended  return  was  prop- 
erly permitted.  That  every  return 
533  was  in  contemplation  of  law  *made  by 
the  high  sheriff,  and  that  the  deputy 
had  no  power  to  make  it  except  as  the  agent 
of  the  high  sheriff.  But  if  this  was  not 
so,  the  objection  could  not  be  taken  in  this 
collateral  proceeding ;  but  the  return  having 
been  made  by  the  authority  of  the  court 
having  jurisdiction  of  the  subject,  it  was 
conclusive.  Wadsworth  v.  Miller,  4  Gratt. 
99;  Smith  v.  Triplett,  4  Leigh  590. 

2d.  That  the  parol  testimony  was  inad- 
missible. Carthrae  v.  Clarke,  5  Leigh  268: 
And  therefore  the  motion  must  be  sustained 
if  sustained  at  all,  upon  the  return  of 
the  sheriff.  To  do  this  he  insisted  that 
it  must  appear  that  the  debtor  escaped 
with  the  i>ermission  of  the  sheriff ;  and  this 
even  in  an  action  of  debt  upon  the  bond. 
Perkins  v.  Giles,  9  Leigh  397.  That  the 
motion  could  not  be  sustained  on  the  first 
branch  of  the  statute  was  obvious.  The 
second  clause  required  that  the  return  itself 
should  show  the  liability  of  the  sheriff; 
and  here  clearly  the  amended  return  did  not 
state  that  the  debtor  escaped  with  the  con- 
sent of  the  sheriff. 

MONCURE,  J.  A  court  from  which  proc- 
ess is  issued  may  permit  the  sheriff's 
return  thereon  to  be  amended  at  any  time, 
even  though  a  suit  or  motion  founded  on 
the  original  return  be  then  pending,  and 
even  though  the  proposed  amendment  be  in- 
consistent with  the  original  return,  and 
take  away  the  foundation  of  the  suit  or  mo- 
tion. Wardsworth  v.  Miller,  4  Gratt.  99; 
Smith  V.  Triplett,  4  Leigh  590.  See  also 
Bullitt  V.  Winston,  1  Munf .  269 ;  and  Rucker 
V.  Harrison,  6  Id.  181.  The  sheriff  may 
make  the  amendment  as  he  may  do  all,  or 
nearly  all,  the  other  acts  of  his  office,  by 
his  deputy ;  and  such  deputy  need  not  be 
the  same  who  made  the  original  return. 
The  propriety  of  permitting  such  amend- 
ment to  be  made  can  only  be  questioned  by 

resisting  the  motion  for  that  purpose, 
534      or  by  an  appeal  *f  rom,  or  writ  of  error 

to,  the  judgment ;  and  not  in  any  col- 
lateral proceeding.  The  amended  return 
takes  the  place  of  the  original  return ;  and 
any  suit  or  motion  which  may  be  pending, 
founded  on  the  original  return,  can  proceed 


further,  only  on  the  amended  return ;  but 
the  pleadings  may  be  amended,  if  necessary, 
to  suit  the  amended  return. 

The  statute  on  which  the  motion  in  this 
case  is  founded,  gives  a  new  and  summary 
remedy,  highly  penal  in  its  nature,  and 
should  be  strictly  construed ;  especially  as 
it  is  cumulative,  and  does  not  take  away 
the  common  law  action  on  the  case  for  any 
oflScial  default  of  the  sheriff,  nor  the  old 
statutory  action  of  debt  for  an  escape. 

Regarding  this  motion  as  upon  the 
amended  return,  in  which  view  only  it  can 
be  regarded,  it  can  be  sustained,  if  at  all, 
only  on  one  of  these  two  branches  of  the 
statute,  viz:  On  that,  which  makes  the 
sheriff  responsible  if  he  shall  return  on  any 
writ  of  ca.  sa.  that  he  hath  taken  the  body 
of  the  defendant,  and  hath  the  same  ready 
to  satisfy  the  money  in  such  writ  men- 
tioned, and  shall  have  suffered  him  to  es- 
cape with  the  consent  of  such  sheriff ;  or,  on 
that  which  makes  him  responsible  if  he 
shall  make  any  return  upon  any  execution 
as  would  entitle  the  plaintiff  to  recover  from 
him  by  action  of  debt,  the  debt,  damages  or 
costs  in  such  execution  mentioned. 

It  cannot  be  sustained  on  the  former 
branch  of  the  statute ;  because  the  amended 
return,  though  it  shows  that  the  sheriff  hath 
taken  the  body  of  one  of  the  defendants, 
does  not  show  that  he  hath  the  same  ready 
to  satisfy  the  money,  &c. ;  but  on  the  con- 
trary, shows  that  he  hath  not  the  same  ready 
to  satisfy,  &c. ;  the  said  defendant  having 
made  his  escape.  Even. if  it  showed  that 
the  escape  was  with  the  consent  of  the 
sheriff,  the  case  would  not  fall  under  this, 
but  under  the  latter  branch,  which 
535  was  added  to  the  statute  at  *the  re- 
visal  of  1819  for  the  purpose  of  cov- 
ering such  a  case. 

Nor  can  it  be  sustained  on  the  latter 
branch  of  the  statute ;  because  the  amended 
return  does  not  entitle  the  plaintiff  to  re- 
cover from  the  sheriff  by  action  of  debt,  the 
debt,  damages  or  costs  in  such  execution 
mentioned.  It  does  not  show  that  the  sher- 
iff willfully  and  negligently  suffered  the 
defendant  to  escape,  in  which  case  only  can 
the  action  of  debt  for  an  escape  be  sus- 
tained. To  sustain  the  motion  under  this 
branch  of  the  statute,  everything  necessary 
to  sustain  an  action  of  debt  must  appear 
on  the  face  of  the  return,  which  cannot  be 
enlarged,  abridged  or  altered  by  evidence 
aliunde.  If  there  be  any  ambiguity  in  this 
case,  it  is  patent  and  cannot  be  removed  by 
parol  evidence.  To  make  the  amended 
return  sufficient  to  sustain  an  action  of 
debt,  the  important  words  **with  the  con- 
sent of  the  sheriff, "  or  words  of  like  import, 
must  be  supplied  by  parol  and  follow  the 
word  ** escaped"  at  the  end  of  the  return. 
It  is  no  suflScient  answer  to  say  that  in  an 
action  for  an  escape,  if  the  plaintiff  prove 
the  escape  a  jury  may  presume  that  it  was 
with  the  assent  or  through  the  negligence 
of  the  sheriff,  unless  it  be  shown  by  the 
defendant  to  have  been  tortious.  That 
would  be  a  presumption  of  fact  upon  the 
whole  case;  not  only   from   the  affirmative 
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fact  of  escape  but  from  the  neg^ative  fact 
of  the  absence  of  evidence  to  account  for 
it.  No  such  presumption  of  fact  can  be 
made  by  the  court  in  a  motion  under  this 
branch  of  the  statute.  There  can  be  no 
recovery  even  of  nominal  damages  in  any 
action  for  an  escape,  unless  the  jury  who  try 
the  issue  expressly  find  that  the  prisoner 
escaped  with  the  consent  or  through  the 
negligence  of  the  sheriff,  or  that  such  pris- 
oner might  have  been  retaken  and  that  the 
sheriff  neglected  to  make  immediate  pur- 
suit. 

This  requisite  of  our  statute  cannot 
5S6  be  supplied  *by  any  intendment  or 
reference  whatsoever ;  therefore,  where 
the  declaration  charged  the  sheriff  with  a 
voluntary  escape,  who  pleaded  not  guilty,  a 
general  verdict  for  the  plaintiff  was  held 
not  to  warrant  a  judgment  against  the  de- 
fendant. Hooe  V.  Tebbs,  1  Munf.  501.  If 
the  finding  of  the  jury  in  an  action  for  an 
escape  were  merely  that  the  defendant 
*^made  his  escape,"  certainly  no  judgment 
could  be  entered  for  the  plaintiff  on  the 
veidict.  The  addition  of  the  words  **there 
being  no  jail  provided  by  the  County  court 
at  the  time  to  confine  him  in,"  would  rather 
weaken  than  strengthen  the  case  of  the 
plaintiff.  So  far  from  showing  what  the 
statute  requires  to  be  shown,  such  a  finding 
would  tend  to  show  the  contrary.  The  same 
observations  apply  to  this  case,  in  which  the 
facts  necessary  to  the  sheriff's  conviction 
must  appear  on  the  face  of  the  return,  as  in 
that  they  must  appear  in  the  verdict  of  the 
jury ;  and  the  same  words  should  receive 
the  same  construction  in  both  cases. 

For  the  foregoing  reasons,  I  am  for  affirm- 
ing the  judgment. 

DANIBL,  J.  The  act  of  assembly  under 
which  the  proceedings  in  this  case  were 
had,  provides  (among  other  things)  that  if 
any  sheriff,  under  sheriff  or  other  officer 
shall  mak\e  return  upon  any  writ  of  capias 
ad  satisfaciendum,  that  he  hath  taken  the 
body  or  bodies  of  the  defendant  or  defend- 
ants, and  hath  the  same  ready  to  satisfy  the 
money  in  such  writ  mentioned,  and  shall 
have  actually  received  such  money  of  the 
defendant  or  defendants,  or  have  suffered 
him  or  them  to  escape  with  the  consent  of 
such  officer,  and  shall  not  immediately  pay 
such  money  to  the  party  to  whom  the  same 
is  payable ;  or  shall  make  any  other  return 
upon  any  such  execution  as  would  entitle 
the  plaintiff  to  recover  from  such  officer  by 
action  of  debt,  the  debt  in  such  execution 
mentioned,  and  such  officer  shall  not 
537  ^immediately  pay  the  same  to  the 
party  to  whom  it  is  payable,  then  or 
in  either  of  said  cases  it  shall  be  lawful  for 
the  creditor  at  whose  suit  such  writ  shall 
issue,  upon  motion,  on  ten  days'  notice,  to 
recover  of  such  officer  the  money  in  such 
writ  mentioned,  with  interest  thereon  at 
the  rate  of  fifteen  per  centum  per  annum, 
from  the  return  day  of  the  execution  until 
the  judgment  shall  be  discharged.  1  Rev. 
Code  of  1819,  p.  542. 

The  writ  of  capias  ad  satisfaciendum  sued  \ 


out,  was  against  three  defendants,  Neal, 
Royall  and  Sutherlin :  And  the  original  re- 
turn upon  it  was  '* Executed  25th  day  of 
January  1843.  William  B.  Townes,  I>.  S. 
for  Nathaniel  Wilson,  sheriff." 

The  notice  was  founded  on  this  return ; 
but  after  the  motion  was  docketed  the  de- 
fendant asked  leave  to  amend  his  return, 
which  being  granted,  an  amended  return 
was  made  in  the  following  words :  **Theca. 
sa.  was  not  executed  on  John  Royall,  he 
being  no  inhabitant  of  Pittsylvania  county, 
and  residing  in  the  state  of  Georgia  from 
the  issuing  of  said  ca.  sa.  till  the  return 
day  thereof ;  and  it  was  not  executed  on  the 
defendant  Neal,  he  having  availed  himself 
of  the  benefit  of  the  bankrupt  law  of  the 
United  States  previous  to  th^  issuing  of 
said  ca.  sa.  and  the  sheriff  being  informed 
by  the  plaintiff  that  he  did  not  wish  the  ca. 
sa.  executed  on  said  Neal ;  and  it  was  exe- 
cuted on  the  defendant  Sutherlin  only ;  and 
there  being  no  jail  provided  by  the  County 
court,  at  the  time,  to  confine  him  in,  he 
made  his  escape.  Nathaniel  Wilson,  late 
sheriff,  by  Thomas  S.  Jones,  his  late  dep- 
uty." 

Upon  the  trial  of  the  motion  the  plaintiff 
introduced  the  writ  of  capias  ad  satisfacien- 
dum, and  the  original  and  amended  returns 
thereon,  and  proved  that  Townes  the  dep- 
uty, who  made  the  original  return,  levied 
the    writ  on  Sutherlin,  who,  having  a  sick 

family,  proposed  to  Townes  when  in 
538      his  custody,  under  the  writ,  to  *meet 

him  at  the  court-house  of  Pittsylvania 
county  on  a  certain  day,  and  yield  himself 
to  the  custody  of  the  said  writ;  which 
Townes,  after  consultation  with  counsel, 
assented  to,  and  thereupon  permitted  Suth- 
erlin to  go  at  large.  That  after  he  was  thus 
permitted  to  escape,  Sutherlin  caused  a  no- 
tice to  be  served  upon  the  plaintiff,  that  he 

would,  on  the day  of in  order  to  be 

discharged  from  the  ca.  sa.  avail  himself 
of  the  benefit  of  the  act  for  the  relief  of  in- 
solvent debtors;  that  on  the  day  appointed 
in  the  notice,  Sutherlin  appeared  at  the 
court-house ;  that  the  plaintiff  also  attended, 
and  also  Thomas  S.  Jones,  another  deputy 
of  the  defendant ;  and  that  all  three  met 
together  in  the  clerk's  office :  Townes  not 
attending.  That  the  plaintiff  thereupon 
instituted  an  enquiry  in  the  office  concern- 
ing his  execution  aforesaid :  That  the  clerk, 
by  mistake,  had  entered  the  execution  on 
his  process  book  as  an  execution  of  fieri 
facias,  and  the  plaintiff,  misled  thereby, 
instructed  Jones  to  levy  it  on  some  horses, 
which  it  was  understood  Sutherlin  then 
had  at  the  court-house ;  and  thereupon  the 
parties  separated ;  Sutherlin  not  taking  the 
oath  of  an  insolvent  debtor,  not  being  de- 
tained or  claimed  to  be  detained  by  or  under 
the  ca.  sa.  aforesaid  by  the  said  Jones  the 
deputy  sheriff,  or  any  one  else;  the  said 
Sutherlin  departing  to  his  own  house. 

As  a  preliminary  to  the  task  of  construing 
the  statute  and  applying  it  to  the  case  made 
by  the  plaintiff,  a  brief  enquiry  into  the 
state  of  the  law  of  escape  as  existing  at  the 
time  when  the  act  was  passed,  seems  neces- 
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sarj.  By  the  common  law  there  were  but 
two  kinds  of  escape  of  a  debtor  in  execution, 
voluntary,  or  negligent.  Voluntary  escapes 
are  such  as  are  by  the  express  consent  of 
the  sheriff  or  jailor;  negligent,  where  the 
prisoner  escapes  without  the  consent  or 
knowledge  of  the  sheriff  or  jailor.  Sheriffs 
and  jailors  were  obliged  to  keep  persons  in 
execution  *4n  close  and  safe  custody ;"  and 

if  a    defendant,     after    having    been 
539      *taken  in  execution,  was  seen  at  large 

for    the    shortest     time,    the    sheriff 
was  chargeable  for  an  escape.     Kven  though 
the  escape  was  clearly  without  any  default 
on  the  part  of  the  officer,  such  circumstance 
of   itself  afforded  no  justification.      Even 
the  rescue   of  the  prisoner  from  the  sheriff 
by    a  mob  destroying  the  jail  and  carrying 
off  the  prisoner  by  a  force  so  great  and  vio- 
lent that  the   sheriff  could  not  resist  it,  al- 
though he  did  all   in   his  power  to    prevent 
it,  was,  in  the  case  of  Elliott   v.  The  Duke 
of   Norfolk,    4   T.    R.    789,  decided  by    the 
Court  of  king's  bench,  to  be  an  escape  for 
which    the  sheriff  was  liable.     The   act  of 
God   alone   or  that   of   the  king's  enemies 
would   excuse    the   sheriff    on   the  general 
issue.     It    is   true   that     when    the    escape 
was  without  the  assent  of  the    sheriff,  and 
he  made  fresh  pursuit  and  retook  the  pris- 
oner before  action    brought,    he    was    per- 
mitted  to   plead  such   fact  specially.     The 
remedy  for  an  escape,  whether  negligent  or 
voluntary,  was  by  an  action  on  the  case,  in 
which    all   that   it   was   necessary  for   the 
plaintiff   to  show  in  order  to  maintain  his 
action,    was   that  the     prisoner  had    been 
legally  arrested  by  a  proper  execution,  and 
that  he  was  afterwards  seen  at  large.     And 
under   a    count    for  a  voluntary   escape   it 
was   competent  for  the   plaintiff  to  recover 
on    evidence  showing   a  negligent   escape. 
By  the  statutes  13  Ed.    1,    ch.    11,    and    1 
Rich.  2,  ch.  12,  the  action  of  debt   for  the 
escape   of  prisoners  out  of  execution  was 
given.     These   statutes    gave  a   new     and 
cumulative  remedy,    but   they   imposed    no 
new    burden  of  proof  on  the  plaintiff.     The 
same  state  of  facts  that  before  entitled  him 
to    recover   in   the  action  on  the  case    now 
entitled   him   to  recover   in   the   action  of 
debt.     There   was  however  one  important 
difference  between  the  judgments  authorized 
by  the  two  actions;  for,    when   the   action 
on  the  case  was    brought,  the  jury  were    at 
liberty    to    give    such     damages   as     they 
thought  right   under  all   the  circum- 
540      stances    of    the  case ;  *but  when    the 
action  of  debt,  the  remedy  prescribed 
by  the  statutes,  was  resorted  to,  the  sheriff 
or  jailor  was  placed  in  the   same   situation 
in  which  the  original  debtor  stood,  and  the 
jury    could  not  give   a   less   sum   than    the 
creditor     would     have     recovered    against 
the  prisoner,  to  wit,  the  amount  of  the  debt 
mentioned  in  the  execution  and   the   costs. 
Selwyn  Nisi   Prius,    Wheaton's  edi.  454,  5, 
69  and  authorities  there  cited. 

The  English  laws  and  decisions  on  the 
subject  were  found  by  experience,  in  Vir- 
ginia, to  be  too  harsh  in  their  operation 
against  the  sheriffs;  and  as  early    as  1736 


an  act  was  passed  making  an  important 
change  in  their  favor.  This  act,  after 
reciting  that  by  reason  of  the  situation  of 
most  of  the  county  prisons  within  this  col- 
ony, some  evil  disposed  persons  have  had 
opportunities  of  breaking  the  same  open, 
and  turning  out  debtors  and  others,  to  the 
hindrance  of  justice,  the  injury  of  creditors, 
and  ruin  of  sheriffs,  who,  upon  actions 
brought  for  escapes,  have  been  compelled 
to  pay  the  debts  for  which  such  prisoners 
stood  charged,  proceeds  to  declare  that  no 
judgment  shall  be  entered  against  any 
sheriff  or  other  officer  in  any  suit  hereafter 
to  be  brought,  for  the  escape  of  any  debtor 
in  his  or  their  custody,  unless  the  jury 
who  shall  try  the  issue,  shall  expressly  iind 
that  such  debtor  did  escape  with  the  con- 
sent, or  through  the  negligence  of  such  sher- 
iff or  officer;  or  that  such  prisoner  might 
have  been  retaken,  and  that  the  sheriff  and 
his  officers  neglected  to  make  immediate 
pursuit.  The  influence  of  this  statute  on 
the  rights  of  the  parties  to  an  action  for 
an  escape  was  the  subject  of  adjudication 
in  the  case  of  Johnson  v.  Macon,  1  Wash. 
5;  4  Call  370.  In  that  case  the  Circuit 
Court  had  instructed  the  jury  that  it  was 
necessary  for  the  plaintiff  to  prove  not 
only  the  escape  of  the  prisoner,  but  also  to 
show  that  it  was  made  by  the  consent  or 
negligence     of     the     sheriff.       Upon     an 

appeal,    this    court    decided  that  the 
541      *instruction  was   wrong;   that  whilst 

it  was  necessary  that  the  jury  should 
find  expressly  that  the  debtor  did  escape 
with  the  consent  or  through  the  negligence 
of  the  officer;  or  that  such  prisoner  might 
have  been  retaken  and  that  the  sheriff  neg- 
lected to  make  immediate  pursuit ;  still  that 
it  was  not  necessary  for  the  plaintiff  to  do 
more  than  prove  the  escape  which  was  still 
the  gist  of  the  action ;  and  that  the  consent 
or  negligence  of  the  sheriff  would  and  ought 
to  be  presumed  by  the  jury,  unless  the  sher- 
iff showed  that  there  was  no  negligence  on 
his  part,  and  that  due  means  were  used  to 
retake  the  prisoner.  The  act  of  1792,  which 
was  re-enacted  in  1819  at  the  same  time 
when  the  provisions  for  the  summary  rem- 
edy against  the  sheriff  for  an  escape  by 
motion  were  embodied  in  the  section  under 
which  the  plaintiff  proceeded,  is  made  up  of 
the  preamble  and  of  the  first  section  of  the 
act  of  1736  before  cited,  and  of  a  proviso  in 
the  following  words:  ** Provided  always, 
that  when  any  sheriff  shall  have  taken  the 
body  of  any  debtor  in  execution,  and  shall 
willfully  and  negligently  suffer  such  debtor 
to  escape,  the  person  suing  out  such  execu- 
tion, his  executors  or  administrators,  may 
have  an  action  of  debt  against  such  sheriff, 
his  executors  and  administrators,  &c.  for 
the  recovery  of  the  sum  of  money  mentioned 
in  the  execution,  and  damages  for  detaining 
the  same. 

If  this  proviso  were  read  alone  without 
any  reference  to  the  previous  laws  on  the 
subject  and  to  the  preamble  and  first  part 
of  the  section  in  reference  to  the  requisites 
of  the  verdict,  it  might  seem  to  countenance 
the    idea  that  it  was   the    purpose  of  the 
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legislature  to  give  the  action  of  debt  only 
where  the  escape  was  both  willful  and  neg- 
ligent. This  proviso  is,  however,  taken 
mainly  from  the  37th  section  of  chap.  1  of 
the .  acts  of  1753,  which  gave  the  action  of 
debt  for  escape  to  and  against  the  represen- 
tatives of  the  plaintiff  and  the  sheriff,  and 
which  declares  that  when  any  sheriff 

542  shall  *have  taken  the  body  of  a  debtor 
in  execution,  **and  shall  willfully   or 

negligently"  suffer  such  debtor  to  escape, 
the  pUintiff,  his  executors,  &c.  may  have 
an  action  of  debt  against  the  sheriff,  his 
executors,  &c.  Taking  the  act  regulating 
the  action  of  debt  then,  as  it  now  stands  on 
the  statute  book,  there  can,  I  think,  be  no 
doubt  that  it  was  the  purpose  of  the  legis- 
lature to  give  the  action  of  debt  for  an 
escape  in  all  cases  where  the  escape  was 
willful  or  negligent;  and  that  in  order  to 
maintain  his  action,  it  would  be  only  nec- 
essary for  a  plaintiff  to  show  the  escape ; 
and  that  in  order  to  defeat  the  action,  it 
would  be  incumbent  on  the  sl^riff  not  only 
to  show  that  the  escape  was  tortious,  but 
that  fresh  pursuit  was  made.  That  upon 
the  plaintiff's  proving  the  escape,  the  jury 
would  be  bound  to  presume  all  that  <s  nec- 
essary under  the  statute,  to  be  found  in 
their  verdict,  unless  and  until  the  sheriff 
negatived  by  his  proof  all  consent  or  neg- 
ligence on  his  part,  and  also  showed  that 
he  had  used  due  means  to  retake  the  pris- 
oner. 

Such  being  the  state  of  the  law  with  re- 
spect to  the  action  for  an  escape,  the  legis- 
lature thought  proper  to  give  the  still  further 
remedy  by  motion.  The  statute  which 
gives  it,  provides  plainly,  I  think,  for  two 
classes  of  cases,  or  states  of  facts,  in  either 
of  which  the  motion  may  be  resorted  to: 
First,  when  the  return  states  that  the  officer 
has  taken  the  body  of  the  debtor  and  has  it 
ready  to  satisfy  the  execution,  and  the 
plaintiff  can  show  the  escape  aliunde;  and 
secondly,  when  the  return  shows  such  a 
state  of  facts,  as  would  have  entitled  the 
plaintiff  to  a  verdict  and  judgment  in  an 
action  of  debt  for  an  escai>e. 

As  the  case  stood  on  the  original  return, 
(which  was,  as  I  conceive,  equivalent  to  a 
return  that  the  sheriff  had  executed  the 
writ  on  all  of  the  defendants,  and  had  their 
bodies  ready  to  satisfy  the  debt  in  the  exe- 
cution mentioned,)  the    plaintiff   had 

543  nothing  more  to  tdo,  *in  order  to  sus- 
tain his  motion,  under  the  first  clause 

of  the  section  heretofore  cited,  than  to  ex- 
hibit the  return,  and  to  prove  aliunde  that 
any  one  of  the  defendants  had  been  seen  at 
large  since  the  execution  of  the  writ.  The 
court  occupying,  on  the  motion,  the  place, 
and  discharging  the  functions  of  a  jury,  as 
to  all  questions  of  fact,  would  have  been 
compelled  to  presume,  in  obedience  to  the 
principles  heretofore  adverted  to,  that  the 
escape  was  with  the  consent  of  the  sheriff. 
In  this  state  of  things  the  defendant 
asked  leave  of  the  court  to  amend  his  re- 
turn. Seeing  the  danger  to  which  he  was 
exposed,  it  is  but  reasonable  to  suppose 
that   the  defendant  would,   in  his  amended 


return,  if  he  could  do  so  consistently    with 
the  true  state  of  the  facts,  set  forth  in  plain 
and   unambiguous  terms,  all  matters  of  ex- 
cuse or  justification  he  might  have  for  the 
escape.     The  language  of  the  amended   re- 
turn, however,  instead  of  setting  forth  ex- 
plicitly the  circumstances  under  which  the 
escape   was   made,  is  vague,  equivocal  and 
susceptible  of  either  the  one  or  the  other  of 
two  constructions.     It  may  mean  that  there 
being  no  jail  provided  by  the  County  court 
to   confine  the  prisoper  in,  and  not   being 
bound  to  furnish  a   place   for   his   confine- 
ment, the  sheriff  had  permitted   him  to  es- 
cape ;  or  it  may   mean   that  there  being  no 
jail  to  confine  the  prisoner  in,  he  made  his 
escape,    notwithstanding    the   sheriff   used 
such    means   as   were   in  his  power  to  pre- 
vent it.     If  one  of  these  interpretations  can 
be  regarded  as  more  favorable  to  the  sheriff 
than    the  other,  I  know   of  no   rule   which 
would  require  us,  on  that  accoimt,  to  adopt 
it  rather  than  the  other ;  which  would  make 
it   our  duty    to   infer   and   imply,    from   a 
vague   and  ambiguous  return,   made   under 
the  circumstances  which  attended  this,  a  de- 
fence which,  if  it  existed,  it  was  no  less  the 
duty  than  the  interest  of  the  sheriff  to  state 
in  a  plain,  direct  and  straightforward  man- 
ner. 
544         *The  first  of  these  two  constructions 
is,  I  think,  the  most  reasonable.     It 
approaches  nearer  the  literal  meaning  of  the 
language  employed  in  the  return,  and  leaves 
less    to  inference  and  implication.     And  if 
such  be  the  sense  in  which  the  return  is  to 
be    understood,    it   shows   a   plain   case  of 
voluntary  escape.     Precisely  such  a  state  of 
facts,  as  I  construe  the  return  before  ns  as 
disclosing,    were  pleaded  by  the  sheriff  in 
the   case  of  Gwinn  v.   Hubbard,    3    Blackf. 
R.  14.     The  substance  of  the  plea  in  that 
case   being,  that  the  county  court  had  neg- 
lected and   refused   to   cause   a   jail   to   be 
erected,   and  that  because  there  was  no  jail 
the  sheriff  had   permitted   the   prisoner   to 
escape  as  he  lawfully  might  do.     The  plea 
was    held   to   be   bad.     And  the  court  said 
that    by  the  common  law  each    county  bad 
two  prisons:  one  for  the  reception  of  crim- 
inals, furnished  by  the  public,  and  the  other 
for   the  reception  of  debtors,  furnished  by 
the  sheriff.     That  the  sheriff  might   appro- 
priate his  own  house  for  that  use,  or  furnish 
any    other  house  within  the   bounds  of  the 
county,  and  that  the  government  would  be 
bound  to  indemnify  him.     That  the  sheriff 
was  bound  to  keep  all  such  prisoners  in  safe 
custody  till  the  debt  was  paid  or  the  prisoner 
otherwise    legally  discharged ;  and   that  to 
enable  him  to  do  so,  the  whole  means  and 
power   of  the  county  were  at  his  disposal. 
That  nothing  but  public  enemies  or  the  act 
of   God  could  release  him  from  that  obliga- 
tion.    That   though  by  statute  the  board  of 
the  county  were  required  to  erect  a  jail,  the 
time  of  doing  so  was  left  to  their  discretion, 
and  that  no  provision  had   been   made   for 
the  detention  of  prisoners   until  the  public 
prison  could  be  erected.     That  it  could  not 
be    presumed  that  the  legislature  intended 
that   no  debtor  should   be  imprisoned  until 
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it  might  suit  the  convenience  of  the  county 

anthorities  to  erect  prisons.     That  as  there 

was    no  prison  in  the   county   provided   by 

the  board,  the  common  law  governed, 

545  and  *that  the   sheriff  ought  to  have 
furnished  a  prison,  and  detained  the 

debtor  in  close  custody  until  the  debt  was 
paid  or  the  prisoner  otherwise  legally  dis- 
charged. 

These  views  apply  with  full  force  to  the 
case  before  us.  By  our  statute  it  is  made 
the  duty  of  each  county  court  to  cause  to 
be  erected  and  kept  in  good  repair  in  each 
county  a  jail  well  secured,  Ac,  And  it  is 
declared  that  the  court  failing  in  its  duty 
in  this  regard,  shall  be  liable  to  the  action 
of  the  sheriff  from  time  to  time,  for  all 
damages  recovered  against  him  for  any 
escape,  for  want  of  a  sufficient  prison.  A  nd 
in  cases  where  a  jail  is  destroyed  by  fire 
or  otherwise,  provision  is  made  for  keeping 
persons  committed  for  crime,  in  the  jail  of 
some  adjoining  county,  but  no  provision 
has  been  made  by  statute  (so  far  as  I  have 
been  able  to  discover),  for  the  custody,  in 
such  emergencies,  of  debtors  in  execution. 
Tate's  Digest,  463.  In  such  cases  I  appre- 
hend the  common  law  must  prevail,  and  the 
sheriff  cannot  excuse  himself  for  the  escape 
of  a  debtor  once  taken  into  his  custody 
under  a  capias  ad  satisfaciendum,  by  re- 
turning or  showing  simply  that  there  was 
no  jail  provided  by  the  county  court  in 
which  to  confine  the  debtor. 

But  let  it  be  conceded  for  the  sake  of  the 
argument,  that  the  second  construction,  of 
which  I  have  supposed  the  return  to  be  sus- 
ceptible, is  the  true  one;  that  the  return 
means,  that  there  t>eing  no  jail  to  confine 
the  prisoner  in,  he  made  his  escape  without 
the  consent  of  the  sheriff,  and  despite  the 
use  of  means  employed  for  his  confinement, 
which  the  sheriff  reasonably  supposed  ad- 
equate to  his  safe  custody.  •  Still,  under  the 
authority  of  the  case  of  Johnson  v.  Macon, 
a  state  of  facts  would  be  shown  entitling 
the  plaintiff  to  recover  in  his  action  of  debt. 
To  take  the  return  out  of  the  influence  of 
that  decision,  it  is  necessary  to  make  a  still 
farther  inference  in  its  favor ;  and  to  con- 
strue it  as  meaning   to  aver  also  that 

546  after  *the  escape  the  sheriff  used  all 
the  means  required  by  law  and  within 

his  power  to  retake  the  prisoner.  Such  an 
inference  would,  I  think,  be  altogether  out 
of  the  language  of  the  return,  and  wholly 
foreign  to  any  fair  and  reasonable  inter- 
pretation. The  return  does  not  allege  an 
immediate  pursuit  of  the  prisoner ;  and  it 
does  not  say  that  he  might  not  have  been 
retaken.  This  is  as  much  a  matter  of  de- 
fence which  the  sheriff  is  bound  to  show  as 
that  the  escape  was  made  without  any  neg- 
ligence on  his  part.  At  common  law  and 
under  the  English  statutes,  the  making  of 
fresh  suit  would  have  been  of  no  avail  to 
the  sheriff.  He  could  defend  himself  in  a 
case  of  negligent  escape  only  by  showing  a 
recaption  of  the  prisoner  before  action 
brought.  The  change  made  in  this  regard 
by  our  statutes  goes  to  the  extent  of  placing 
proof   by  the  sheriff  of  immediate  pursuit. 


or  of  the  fact  that  the  prisoner  could  not  be 
retaken,  when  the  escape  is  tortious,  on  the 
same  footing  with  a  recaption  in  England : 
But  it  goes  no  farther.  It  is  still  for  the 
sheriff  to  make  out  his  defence ;  and  it  is 
only  half  completed  when  he  shows  a  tor- 
tious escape;  the  authority  of  the  case  be- 
fore referred  to,  requiring  him  also  to  show 
that  fresh  pursuit  was  made. 

Upon  the  simple  exhibition  of  the  amended 
return,  then,  the  plaintiff  would  have  been 
entitled  to  recover  in  an  action  of  debt, 
and  his  case  is,  I  think,  plainly  within  the 
provisions  of  the  second  clause  of  the  sec- 
tion under  which  the  proceeding  by  motion 
was  had. 

This  view  of  the  case  precludes  the  neces- 
sity, on  my  part,  of  deciding  any  question 
with  respect  to  the  parol  evidence  offered 
by  the  plaintiff,  or  of  adverting  to  it  at  all, 
further  than  to  observe,  that  even  upon  the 
concession  that  the  defendant  might  resort 
to  it  for  any.  matter  of  defence  which  it 
discloses,    although     the     plaintiff     could 

not  use  it  to  contradict  the  sheriff's 
547      *return,  it  does  not,    in    my   opinion, 

furnish  any  such  matter.  It  presents 
no  fact  which  can  make  the*  case  of  Carthrae 
V.  Clarke,  5  Leigh,  268,  bear  unfavorably 
upon  the  plaintiff's  case.  It  does  not  show 
any  waiver  whatever  by  the  plaintiff  of  his 
right  to  proceed  against  the  sheriff  for  an 
escape. 

There  was  no  necessity  of  a  new  notice, 
on  the  amended  return.  The  only  object  of 
such  notice  would  have  been  to  apprise  the 
sheriff  of  the  plaintiff's  demand.  This  in- 
formation he  had.  He  had  full  notice  that 
the  object  was  to  hold  him  liable  on  motion 
for  the  escape  as  set  forth  in  his  own  re- 
turns. 

I  think  the  court  erred  in  refusing  to  sus- 
tain the  paintiff's  motion. 

AIvLEN  and  LrEE,  Js.,  concurred  in  the 
opinion  of  Daniel,  J. 

SAMUELS,  J.,  concurred  with  Mon- 
cure,  J. 

Judgment  reversed. 


548 


*Reete  v.  Hawthorn. 

October  Term.  1853.  Rlcbmond. 


I.  Testsmcntary  Papers— Insufficient  Attestation— Not 
Valid  as  a  Nuncupative  Will,— a  testamentary 
paper  sig^ned  and  acknowledfired  In  tbe  presence  of 
witnesses,  who  are  requested  to  attest  It  and 
attested  by  them  out  of  the  presence  of  the 
testatrix,  so  that  it  is  not  firood  as  a  written  will, 
cannot  be  set  up  as  a  nuncupative  will. 

a.  Nuncupative  Wills— When  Valid.— A  nuncapative 
will  to  be  valid  must  be  made  in  the  last  sickness  of 
the  testator,  when  he  is  in  such  extremity  that  he 
has  not  the  ability  and  opportunity  to  make  a 
written  will. 

At  the  December  term  1850  of  the  County 
court  of  Lunenburg,  a  paper  was  propounded 
for  probat  as   containing   the    nuncupative 
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will  of  Sasanna  Reese  deceased,  by  John  B. 
Hawthorn,  acting  for  himself  and  as  the 
next  friend  of  the  other  legatees  named  in 
the  paper.  The  probat  of  the  paper  was  con- 
tested bj  the  next  of  kin  of  Susanna  Reese. 

It  appears  from  the  evidence  that  three  or 
four  days  before  the  death  of  Susanna 
Reese,  she  being  then  very  ill  and  given  over 
by  her  physician,  the  paper  was  prepared 
at  her  request,  and  was  read  to  her  in  the 
presence  of  the  four  witnesses  who  attested 
it,  and  that  she  declared  it  was  correct. 
Her  name  was  written  b3'  one  of  the  attest- 
ing witnesses,  and  she  made  her  mark,  and 
acknowledged  the  paper  as  her  will.  Her 
physician  having  directed  that  on  account 
of  her  condition,  the  witnesses  should  not 
remain  in  her  room  longer  than  was  neces- 
sary, the  paper  was  taken  by  the  witnesses, 
after  her  acknowledgment,  into  another 
house  some  twenty  steps  from  that  in  which 
Miss  Reese  was,  and  there  they  signed  their 
names  as  witnesses. 

The  County  court  admitted  the  paper  to 
probat  as  the  nuncupative  will  of  Su- 
549  sanna  Reese ;  and  upon  appeal  *to  the 
Circuit  court  this  sentence  was  af- 
firmed. Whereupon  Freeman  Reese,  one 
of  the  next  of  kin,  applied  to  this  court  for 
an  appeal,  which  was  allowed. 

Macfarland,  for  the  appellant,    insisted: 

1st.  That  as  this  was  a  fully  perfected  in- 
strument, all  having  been  done  which  it 
was  the  intention  of  the  parties  to  do,  it 
was  in  this  respect  distinguishable  from 
Mason  v.  Dunman,  1  Munf.  456 ;  and  Phoebe 
v.  Boggess,  1  Gratt.  129:  And  not  being 
good  as  a  written  will  for  which  it  was 
intended,  it  could  not  be  set  up  as  a  nun- 
cupative will,  without  violating  the  policy 
of  the  statute,  and  prostrating  all  the  se- 
curities which  it  was  intended  should  be 
thrown  around  dying  men. 

2d.  That  the  paper  was  not  executed  in 
the  last  illness  of  the  testatrix  in  the  sense 
of  the  statute.  That  the  authority  to  make 
a  nuncupative  will,  was  intended  to  be  con- 
fined to  cases  in  which  the  person  was  in 
extremis,  and  had  not  time  to  make  a  writ- 
ten will:  Whereas  in  this  case  the  testatrix 
had  made  a  written  will  in  the  mode  which 
she  and  her  friends  contemplated.  He  re- 
ferred to  Boyer  v.  Frick,  4  Watts  &  Serg. 
357;  Prince  v.  Hazleton,  20  John.  R.  502; 
Werkheizer  v.  Werkheizer,  6  Watts  &  Serg. 
189. 

Bouldin,  for  the  appellee,  insisted: 

l<it.  That  there  was  no  sound  distinction 
between  the  absence  of  one  requisite  of  a 
perfect  written  will  and  another.  That  a 
paper  intended  as  a  will,  but  incomplete  for 
want  of  a  signature  by  the  testatrix,  had 
been  sustained  as  a  nuncupative  will;  and 
here  there  was  the  absence  of  attestation 
in  the  presence  of  the  testatrix.  The  proofs 
showed  the  acknowledgment  of  the  testatrix 
in  the  presence  of  the  witnesses.  And  he 
referred  to  Mason  v.  Dunman,  1  Munf.  456; 
Phoebe    v.  Boggess,    1  Gratt.  129;  Offut  v. 


Offut,  3  B.  Monr.  R.  162. 

550  *2d.  That  the  statute  does   not  re- 
quire the  testator  to  be  in  extremis; 

and  this  court  had  never  held  this  to  be 
necessary.  He  referred  to  Weeden  v.  Bart- 
lett,  6  Munf.  123 ;  Marks  v.  Bryant,  4  Hen. 
&  Munf.  91 ;  Page  v.  Page,  2  Rob.   R.    424. 

DANIEL,  J.  This  is  an  effort  to  set  up, 
as  a  nuncupative  will,  an  instrument  which 
was  executed  by  a  testatrix  in  her  l^^st  sick- 
ness, as  a  written  will,  with  all  the  cere- 
monies requisite  to  the  validity  of  a  written 
will,  with  the  exception  that  the  attestation 
of  the  witnesses  was  made  not  in  the  pres- 
ence of  the  testatrix. 

Everything  has  been  done  as  well  by  the 
testatrix  as  by  the  witnesses,  which  either 
she  or  they  supposed  it  necessary  for  her  or 
them  to  do,  in  order  legally  to  declare  and 
certify  her  testamentary  purposes  in  the 
form  of  a  written  will. 

The  defect  in  the  instrument  designed  to 
be  executed  has  grown  out  of  no  emergency. 

The  case  is,  therefore,  plainly  distin- 
guishable from  the  cases  of  Mason  v. 
Dunman,  1  Munf.  456;  Phoebe  v.  Boggess, 
1  Gratt.  129;  and  Offut  v.  Offut,  3  B.  Monr. 
R.  162,  cited  by  the  counsel  of  the  appellee. 
In  each  of  these  cases,  it  is  true,  there  was 
a  purpose  and  an  effort  to  make  a  written, 
and  not  a  nuncupative  will.  But  in  each  of 
them  the  noncompletion  of  the  will,  in  the 
form  contemplated  by  the  testators,  resulted 
from  the  act  of  God.  In  the  first  case  the 
testator  having  made  known  the  disposition 
he  desired  to  make,  a  friend  took  notes  of 
them,  and  retired  into  another  room  to  draw 
them  out  formally,  but  before  the  instru- 
ment could  be  finished  and  presented  to  the 
testator  for  his  approval  and  signature,  he 
had  become  delirious,  and  incapable  of  read- 
ing it,  or  hearing  it  read.  In  the  second 
case,  the  will  was  written  by  a  friend  from 
the  dictation  of  the  testator ;  and  after 

551  it  *was  written,   and  read  to  and  ap- 
proved by  the  testator,    he   made   an 

effort  to  sign  it;  but  resisted,  saying  he 
could  not  see,  and  requested  the  friend  who 
had  drawn  it  to  sign  it  for  him ;  but  before 
his  signature  could  be  thus  made  the  testa- 
tor swooned.  And  in  the  last  case,  the  will 
was  written  at  the  request  and  in  the  pres- 
ence of  the  testator,  and  was  read  to  and 
approved  by  him;  but  he  died  before  the 
paper  could  either  be  subscribed  by  himself 
or  attested  by  the  witnesses. 

The  principle  to  be  deduced  from  these 
cases  is,  that  testamentary  declarations 
made  in  the  extremities  of  a  last  illness, 
may  be  established  as  a  nuncupative  will, 
if  proved  by  the  requisite  number  of  wit- 
nesses who  were  present  when  they  were 
made,  even  though  there  was  a  design  by 
the  testator  to  give  to  those  declarations  the 
form  of  a  written  will ;  the  completion  of 
such  design  being  frustrated  by  the  act  of 
God  depriving  the  testator  of  the  capacity 
to  perfect  the  instrument. 

Such  cases  are  no  precedents  for  estab- 
lishing the  will  here.  The  testatrix  was 
not  stayed  or  arrested   in  the  execution  of 
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anything  which  it  was  her  purpose  to  do. 
.  She  had  ample  opportunity  to  make,  and 
died  in  the  belief  that  she  had  made  and 
perfected  a  written  will.  The  imperfection 
or  fault  in  the  paper  left  by  her  arising 
out  of  a  failure  on  her  part  to  have  it  duly 
attested  in  her  presence,  is  to  be  imputed 
to  no  visitation  of  extreme  illness  or  in- 
capacity, but  to  a  mistaken  belief  on  the 
part  of  herself  and  of  the  witnesses,  that 
an  attestation  in  the  mode  and  place  selected 
by  them  was  sufficient. 

The  eighth  section  of  our  statute  on  wills 
declares  that  no  nuncupative  will  shall  be 
established  unless  it  be  made  in  the  time 
of  the  last  sickness  of  the  deceased,  at  his 
or  her  habitation,  or  where  he  or  she  hath 
resided  for  ten  days  next  preceding ;  except 
when  the  deceased  is  taken  sick  from 

552  home,  and  dies  before  he  *or  she  re- 
turns to  such   habitation;  nor  when 

the  value  exceeds  thirty  dollars,  unless  it 
be  proved  by  two  witnesses  that  the  testator 
or  testatrix  called  on  some  person  present 
to  take  notice  or  bear  testimony  that  such 
is  his  or  her  will,  or  words  of  the  like 
import.     1  Rev.  Code  of  1819,  ch.  104,  {  7. 

It  will  be  seen  that  our  statute  is  nearly 
a  literal  transcript  of  the  19th  section  of  the 
29  Charles  2,  ch.  3,  which,  with  slight  va- 
riation, has,  I  believe,  been  re-enacted  in 
many,  if  not  in  most,  of  our  sister  states. 

It  must  be  conceded  that  there  has  been 
some  contrariety  of  judicial  opinion  as  to 
the  sense  of  the  words  *'last  sickness"  of 
the  deceased,  employed  in  the  statute: 
Some  of  the  decisions  maintaining  that  by 
the  **last  sickness"  is  to  be  understood  (in 
the  language  of  Woodworth,  J.,  in  Prince 
V.  Hazleton,  20  John.  R.  502),  the  sickness 
immediately  preceding  the  death  of  the  tes- 
tator, without  reference  to  any  precise  period 
of  the  disease,  or  any  particular  apprehen- 
sions the  testator  may  be  under  as  to  his 
approaching  dissolution ;  whilst  a  majority 
of  them  will,  I  think,  be  found  concurring 
with  the  conclusions  of  the  court  in  Prince 
V.  Hazleton,  as  announced  by  Chancellor 
Kent,  that  a  nuncupative  will  is  not  good 
unless  it  be  made  by  a  testator  when  he 
is  in  extremis,  or  overtaken  by  sudden  and 
violent  sickness,  and  has  not  time  or  oppor- 
tunity to  make  a  written  will. 

Prince  v.  Hazleton  has  been  followed  and 
closely  adhered  to  by  the  Pennsylvania  de- 
cisions, as  will  be  seen  by  a  reference  to 
Tamairs  Case,  4  Rawle's  R.  46;  and  Bo- 
yer  v.  Frick,  4  Watts  &  Serg.  357 ;  and  the 
case  of  Porter's  Appeal,  10  Barr's  R.  254. 
In  the  last  case  the  court  held  that  the 
true  policy  of  the  law  was,  that  when  there 
is  time  the  will  must  be  written ;  but  when 
there  is  not  time,  a  verbal  disposition  is  al- 
lowed in  extremity ;  and  still  farther  that 
in  order  to  constitute  a    nuncupative 

553  will,  there  should  not  only  be  a  *pur- 
pose  on   the  part  of  the   testator  to 

make  a  testamentary  disposition  of  his 
personal  property,  but  a  purpose  to  make 
that  disposition  by  a  nuncupative  will; 
**not  only  the  animus  testandi,  but  the  mind 
and  intent  to  nuncupate." 


It  is  supposed  by  the  counsel  of  the  appel- 
lee, that  the  decisions  of  this  court  in  the 
cases  of  Marks  v.  Bryant,  4  Hen.  and  Munf . 
91,  and  Page  v.  Page,  2  Rob.  R.  424,  are  in 
conflict  with  the  opinions  of  Chancellor 
Kent  and  the  majority  of  the  court  in  the 
case  of  Prince  v.  Hazleton.  Certainly  no 
such  conclusion  can  be  fairly  drawn  from 
anything  said  by  the  judges  who  delivered 
their  opinions  in  either  of  those  cases;  as 
in  neither  of  them  was  any  effort  to  define 
the  ^*last  sickness." 

In  Marks  v.  Bryant,  the  only  question 
discussed  by  the  court  was.  Whether  the 
testator  could  be  said  to  have  been  taken 
sick  from  home,  in  the  sense  contemplated 
by  the  statute?  The  substance  of  the  evi- 
dence, which  was  reported,  shows  that  the 
testator  was  boarding  at  City  Point,  and 
that  he  left  that  place  the  Sunday  before 
his  death,  on  a  visit  to  his  sister,  a  Mrs. 
Bryant ;  that  he  was  then  very  ill,  his  dis- 
order having  begun  with  the  ague  and 
fever,  and  from  that  turned  to  a  constant 
fever  and  sore  throat ;  that  he  rode  to  Bry- 
ant's, a  distance  of  twelve  miles,  and  there 
growing  worse,  died  on  the  following  Sun- 
day; that  he  had  been  delirious  at  times, 
when  the  fever  was  on  him  before  he  left 
City  Point ;  and  after  his  arrival  at  Bryant's 
was  frequently  delirious  both  before  and 
after  his  speaking  the  testamentary  words; 
but  was  in  his  senses  at  the  time  of  speak- 
ing them,  which  was  in  the  presence  of 
three  witnesses,  on  all  of  whom  he  called 
to  take  notice  that  what  he  said  was  his 
will.  At  what  precise  stage  of  his  last 
illness  the  words  were  spoken,  how  many 
days  or  hours  the  testator  lived  after  speak- 
ing them,  no  further  appears  from 
554  the  ^report  of  the  case.  Judge  Tucker 
said  that  as  the  deceased  was  not  ten 
days  at  th«  place  where  he  died  before  that 
event  happened,  and  was  proved  to  have  been 
sick  before  and  even  when  he  left  his  usual 
habitation,  it  seems  to  be  questioned 
whether  he  could  be  said  to  be  taken  sick 
from  home.  Judge  Roane,  the  only  other 
judge  who  delivered  a  written  opinion, 
states  the  controversy  in  the  case  in  similar 
terms.  After  discussing  the  objects  of  the 
particular  portion  of  the  statute  bearing  on 
the  precise  question  which  they  supposed 
raised  in  the  case,  they  came  to  the  con- 
clusion that  though  the  testator  was  not 
first  taken  sick  from  home,  yet  as  he  ^as 
taken  so  much  worse  after  reaching  Bryant's 
house  than  he  had  been  before,  as  never  to 
leave  the  house  again,  the  case  was  within 
the  intent  and  meaning  of  the  law.  This 
can  hardly  be  relied  on  with  any  propriety, 
as  an  express  adjudication  that  it  is  not 
essential  to  the  validity  of  a  nuncupative 
will  that  it  should  be  made  in  the  extrem- 
ities of  a  last  sickness,  and  where  opportu- 
nity is  not  afforded  for  making  a  written 
will.  The  same  may  also  be  said  of  the 
case  of  Page  v.  Page,  which  was  also  the 
case  of  a  nuncupative  will  made  away  from 
the  habitation  of  the  testator.  The  deposi- 
tions in  the  case  showed  that  the  testator 
was   taken  sick  from  home  on  the   17th   of 
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B*ebruary;  that  he'grew  alarminglj  ill  on 
the  23d ;  and  that  the  testamentary  declara- 
tions were  made  on  the  24th  about  1  o'clock 
in  the  day,  when  the  decedent  was  perfectly 
in  his  senses.  His  physicians  did  not  see 
him  till  4  or  5  o'clock  in  the  evening,  when 
he  was  worse.  His  physicians  thought  it 
doubtful,  when  they  first  saw  him,  whether 
he  would  survive  the  night  or  not;  and  they 
did  not  think  him  then  capable  of  making 
a  will.  On  the  next  morning  his  symptoms 
had  improved,  and  he  was  perfectly  in  his 
senses;  and  he  was  in  his  senses  at  inter- 
vals  every  day  between  the  24th  and 

555  the  day  of  his  *death,  which  occurred 
on  the  4th  March,  being  usually  better 

in  the  morning  and  worse  in  the  afternoon 
when  his  fever  rose.  The  testamentary  dec- 
larations were  made  in  the  presence  of 
two  witnesses  who  were  called  on  by  the 
testator  to  take  notice  of  them ;  and  on  the 
28th  of  February,  the  witnesses  made  a 
written  certificate  or  memorandum  of  what 
was  said  by  the  testator. 

I  am  free  to  admit  that  from  this  report 
of  the  substance  of  the  depositions  taken  in 
the  cause,  seeing  that  some  five  or  six  days 
elapsed  between  the  speaking  of  the  testa- 
mentary words  and  the  death  of  the  testa- 
tor, that  a  court  might  have  inferred  that 
the  testator  was  not  prevented  by  the  ex- 
igencies of  his  condition  from  reducing  his 
will  to  writing.  But  can  we  say  that  this 
court  did  so  infer?  There  were  other  ques- 
tions in  the  cause,  and  the  one  under  dis- 
cussion was  disposed  of,  in  the  opinion  of 
the  court,  by  the  remark  that  it  appeared 
from  the  evidence  that  the  will  ^'was  made 
by  the  testator  in  his  last  sickness,  when 
he  was  of  sound,  disposing  mind  and  mem- 
ory, and  with  the  solemnities  required  by 
law."  What  the  court  understood  to  be  the 
last  sickness  in  the  sense  designed  in  the 
satute,  they  nowhere  say.  And  looking  to 
the  fact  that  the  depositions  do  not  disclose 
what  was  the  physical  strength  or  debility 
of  the  testator  in  the  interval  between  1 
o'clock  and  4  o'clock  of  the  day  when  the 
will  was  made,  or  in  the  interval  between 
that  day  and  his  death,  when  he  was  in  his 
senses ;  and  that  it  does  not  appear  of  what 
duration  any  one  of  those  intervals  was; 
and  as  it  is  stated  in  the  memorandum  made 
by  the  witnesses  to  the  nuncupation,  that 
the  testator  assigned  as  a  reason  for  calling 
on  them  to  bear  witness  to  his  verbal  dispo- 
sition of  his  property,  that  **he  was  too  sick 
to  Have  a  will  written  and  executed  in  the 
customary  mode,"  I  cannot  undertake  to 
say,  in  the  absence  of  some  express  opin- 
ion of  the  court  to  the  contrary,  that 

556  they  *did  not  pay  much  deference  to 
the  testator's  own  belief  of  his  con- 
dition, and  draw  the  same  conclusion  which 
the  County  court  drew  from  the  testimony, 
as  appears  from  the  recitals  of  its  order,  to 
wit,  **that  the  words  were  spoken  by  the 
decedent  during  his  last  illness,  in  extrem- 
ity and  in  comtemplation  of  immediate 
death." 

I  think   there  is  nothing  said   or  decided 
in  either  of  these  cases,  which  does  not  leave 


this  court,  nn trammeled  by  precedent,  free 
to  hold,  as  in  my  opinion  the  obvious  scope 
and  design  of  the  statute  requires  us  to  do, 
that  the  exception  in  favor  of  nuncupative 
wills  is  an  indulgence  extended  only  to  the 
emergencies  of  a  last  sickness,  when  the 
testator  has  not  the  ability  and  opportunity 
to  make  a  written  will. 

Certainly  no  case  has  been  cited,  nor  do 
I  think  any  can  be  found,  which  would 
justify  us  in  extending  the  provisions  of 
the  statute  to  a  case  like  this ;  when  there 
was  not  only  no  purpose  to  make  a  nancu- 
pative  will,  no  want  of  opportunity  to  make 
a  written  one;  but  where  a  written  will 
was  solemnly  and  deliberately  prepared, 
signed  by  the  testatrix  and  subscribed  by 
the  witnesses,  with  all  the  forms  which 
they  supposed  the  law  required  to  perfect  it 
as  a  written  will.  To  hold  this  a  good 
nuncupation  would  be  to  obliterate  most  of 
the  distinctions  between  written  and  verbal 
wills,  and  to  open  wide  the  door  to  the  frauds 
which  it  was  the  object  and  purpose  of  our 
statute  on  wills  to  exclude. 

For  these  reasons  I  think  that  the  Circuit 
court  erred  in  admitting  the  paper  offered 
as  a  nuncupative  will  to  record  as  such ;  and 
without  deciding  the  other  questions  raised 
in  the  petition,  I  am  for  reversing  the  order 
of  the  Circuit  court,  and  rejecting  the 
paper. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 


Sentence  reversed. 
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*Tayloe  V.  Smith. 
January  Term,  1854,  Richmond. 


I.  Appellate  Pnu:Uc»-Affldsvlt  That  WItiMM 
of  Attendloir  Coart—ObJecUoo— Waiver.— Tbe  aiB- 
davit  of  a  witness  taken  before  a  justice  of  the 
peace,  that  from  his  acre  and  Infirmities  he  was 
unable  to  attend  the  court  without  endanrerinff 
his  life,  not  having  been  objected  to  In  the  court 
below  for  want  of  notice,  that  objection  cannot  be 
made  In  the  appellate  court. 

3.  Evidence  — Affidavit— DepMltioa  De  Bena  Base.— 
Such  an  affidavit  taken  eight  days  before  a  cause 
Is  called  for  trial.  Is  sufficient  to  authorize  the 
deposition  of  the  witness,  which  had  been  taken  ilf 
b€n4  ette,  to  be  read  as  evidence. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Chesterfield  by  William  H. 
Tayloe  and  others,  the  heirs  of  John  Tay- 
loe,  against  Smith.  On  the  trial  of  the 
cause  the  plaintiffs  offered  in  evidence  the 
deposition  of  Archibald  Freeland  taken 
de  bene  esse ;  and  to  account  for  the  absence 
of  the  witness  who  lived  in  the  county 
of  Chesterfield  some  miles  from  the  court- 
house, they  offered  his  affidavit  taken  be- 
fore a  justice  of  the  peace,  in  which  he 
stated  that  he  was  in  the  ninetieth  year  of 
his  acre,  extremely  enfeebled  from  the 
effects  of  continued  disease  and  great  age; 
that  he  was  unable  to  take  any  other  than 
the  most  moderate  exercise  without  serious 
risk ;  and   that   he  did   not  believe  that  he 
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coald  without  probable  danger  to  his  life, 
attend  Chesterfield  court  to  give  his  testi- 
mony in  this  case;  nor  had  he  reason  to 
hope  he  would  be  in  a  better  condition  at 
any  future  time.  This  affidavit  was  made 
eight  days  before  the  deposition  was  offered 
in  evidence.  The  defendants  objected  to 
the  introduction  of  the  deposition  as  evi- 
dence, and  the  court  sustained  the  objec- 
tion; and  the  plaintiffs  excepted.  There 
was  a   verdict   and  judgment  for  the 

558  defendant:    *And  William  H.  Tayloe 
then  applied  to  this  court  for  a  super- 
sedeas, which  was  allowed. 

Grattan,  for  the  appellant. 
Day,  for  the  appellee. 

LEE,  J.,  delivered  the  opinion  of  the 
court: 

The  court  is  of  opinion  that  the  affidavit 
of  the  witness  Archibald  Freeman  having 
been  introduced  and  read  to  the  court  upon 
the  question  whether  the  deposition  of  the 
witness  previously  taken  should  be  per- 
mitted to  be  read  in  evidence  to  the  jury, 
without  objection  on  the  part  of  the  defend- 
ant, that  the  same  had  been  taken  without 
notice,  such  objection  must  be  regarded  as 
having  been  waived ;  and  the  court  there- 
fore deems  it  unnecessary  to  express  any 
opinion  upon  the  question  whether  if  form- 
ally made  it  would  have  served  to  exclude 
the  said  affidavit  from  being  read  and  con- 
sidered by  the  court  upon  the  question  afore- 
said. 

And  the  court  is  further  of  opinion,  in 
conformity  to  the  decisions  of  this  court 
in  the  cases  of  Pollard's  heirs  v.  Lively,  2 
Gratt.  216,  and  Nuckols'  adm'r  v.  Jones,  8 
Gratt.  267,  that  where  the  deposition  of  an 
absent  witness  is  offered  to  be  read  in  evi- 
dence upon  the  trial  of  an  action  at  law, 
the  evidence  of  the  witness  himself  touch- 
ing his  failure  or  inability  to  attend  the 
court,  and  the  cause  thereof,  may  properly 
be  heard  and  considered,  and  may  of  itself 
furnish  sufficient  grounds  for  admitting 
the  deposition  in  question. 

And  it  appearing  from  the  affidavit  of  the 
said  Archibald  Freeland,  taken  about  eight 
days  before  the  trial,  that  he  was  then  in 
the  ninetieth  year  of  his  age,  extremely 
enfeebled  from  the  effects  of  age  and  con- 
tinued disease,  that  he  was  unable  to  take 
any  other  than  the  most  moderate  exercise 
without  serious  risk,  and  that  he  could  not 
as   he    believed,    attend    the    session 

559  *of  the  court  to  give  his  testimony  in 
person  without  probable  danger  to  his 

life,  nor  had  he  any  reason  to  hope  that 
he  would  be  in  a  better  condition  at  any 
future  time,  the  court  is  of  opinion  that  the 
absence  of  the  witness  was  sufficiently  ac- 
counted for,  and  that  the  objection  to  the 
reading  of  his  deposition  upon  the  ground 
that  the  witness  appeared  to  be  still  in  life 
and  residing  in  the  same  county  in  which 
the  trial  was  had,  should  not  have  pre- 
vailed. 

The  court  is  therefore  of  opinion  that 
the  Circuit  court  erred  in  excluding  the 
said  deposition  from  the  jury ;  and  that  the 


said  judgment  be  reversed,  and  the  cause 
remanded  to  said  court  for  a  new  trial  to  be 
had  therein,  upon  which,  if  the  plaintiff 
shall  again  offer  the  said  deposition,  and 
the  absence  of  the  witness  shall  be  then  ac- 
counted for  in  the  same  or  a  similar  man- 
ner as  upon  the  former  trial,  or  in  any 
other  manner  in  law  equally  sufficient,  the 
court  shall  permit  the  same  to  be  read  in 
evidence  to  the  jury,  unless  some  objection 
shall  then  be  made  other  than  that  herein 
declared  to  be  insufficient,  and  which  shall 
be  found  good  and  sufficient  in  law  to  ex- 
clude the  same  or  some  part  thereof  from 
being  admitted   in  evidence  as  aforesaid. 

Judgment  reversed. 


560  *Nicholsv.  Campbell. 

January  Term.  1864.  Ricbmond. 

I.  E>eeds  of  Trust— Confllctinir  Ctsims  between  Trustee 
of  One  Deed  and  Pnrcbaeer  under  Another -Evidence 
—Decree  In  Chancery  Cense*  -C— e  at  Bar.— In  deti- 
nue for  slaves  plaintiff  claims  as  trustee  in  a  deed 
of  trust  to  secure  a  debt,  defendant  claims  as  pur- 
chaser under  a  subsequent  trust  deed  from  the 
same  ff  ran  tor.    Def endan  t  offers  a  witness  to  prove 
that  the  debt  secured  by  plaintiff's  deed  has  been 
paid  by  the  sale  of  slaves  by  the  grantor  in  that 
deed  to  the  beneficiary  therein,  to  which  evidence 
plaintiff  objects,   and   to  sustain  his  objection, 
introduces  the  record  of  a  chancery  cause  between 
the  grantor  and  the  beneficiary,  in  which  it  has 
been  decided  that  the  price  of  these  slaves  has 
been,  by  agreement  between  the  parties,  applied 
in  part  discharge  of  another  debt.    Held: 
I.  Same— Same— Same— Same— Effect— That  decree 
is  conclusive,  and  defendant's  evidence  is  inad- 
missible. 
3.  Same— Same— Proof  of  Payment  after  Debt  Due.— 
Qujbre:  If  proof  of  payment  of  the  debt  after 
the  day  of  payment,  is  admissible  to  defeat  the 
action  under  the  general  issue. 

3.  Same— 5ame— Same— How  Proved  after  Action 
Commenced.- If  the  defendant  may  prove  the 
payment  of  the  debt  before  the  institution  of  the 
suit,  and  after  the  day  of  payment  prescribed  in 
the  deed,  he  cannot  under  the  general  issue, 
prove  payment  after  the  commencement  of  the 
action.  If  such  payment  could  be  a  good  de- 
fence, it  could  only  be  under  a  plea  to  the 
further  maintenance  of  the  action  or  puis  darrein 
continuance,  according  as  the  payment  was  made 
before  or  after  the  plea  pleaded. 

4.  Usury— Question  Decided  In  Chancery  Cause— Con- 
clusive.—The  question  of  usury  in  the  debt  hav- 
ing been  made  in  the  chancery  cause  and  de- 
cided, the  defendant  is  concluded  by  that  decree 
and  cannot  set  it  up  in  this  action. 

9.  Deeds  of  Trust— Sale  under— Case  at  Bar.— One  of 
three  administrators  of  the  creditor  in  the  trust 
deed,  being  present  when  the  sale  was  made  to  the 
defendant,  and  not  making  any  claim  to  the  slaves, 
or  objecting  to  the  sale,  even  if  his  conduct  was 
fraudulent,  would  afford  no  defence  to  this  action 
at  law;  the  title  to  the  property  not  being  in  the 
administrators  but  the  trustees  in  the  deed:  and 
the  act  of  the  administrator  could  not  divest  the 
title  of  the  trustees. 

*Deeds  of  Trust —See  monographic  »<><«  on  "Deeds 
of  Trust." 
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a.  Same— Same— Inhinctloii— Effect  opoo  RIffht  to 
Brtnir  Action  at  Law  to  Recover  Property.*— An  in- 

janction  to  Inhibit  tbe  sale  of  property  by  trustees, 
is  not  a  bar  to  their  brinffing  an  action  at  law  to 
recover  the  trust  property:  and  even  if  they  are 
ffuilty  of  a  contempt,  that  is  to  be  redressed  by 
the  court  of  cbancery,  acting*  upon  the  parties, 
and  will  not  prevent  the  maintenance  of  the  action 
at  law. 
561    *4.  Same— 5ame— Same— Same.— In    such    case 
the  pendency  of  the  injunction  will  not  miti- 
gate the  damages  which  the  plaintiffs  are  entitled 
to  recover.    If  entitled  to  recover  the  property 
they  are  entitled  to  recover  the  hires  or  profits 
from  the  time  it  or  they  were  held  adversely. 

0.  Action  by  Two  Trattees— Death  of  One— Survival. t— 

Two  trustees  having  brought  an  action  of  detinue 
to  recover  the  trust  property,  and  one  of  them 
dying,  the  right  of  action  survives  Campbell  to  the 
other:  and  he  may  carry  on  the  suit. 

6.  Same— Death  of  Beneficiary  in  Deed  —  Survlvinif 
Trustee— Administrator  of— Execution  of  Trust  by 
Sheriff— Effect  upon  Title.— In  such  case  pending 
the  act  the  beneficiary  in  the  deed  dies,  and  the 
surviving  trustee  becomes  his  administrator.  A 
decree  is  made  in  a  chancery  cause  in  which  the 
grantor  in  the  deed,  the  administrator  and  others 
are  parties,  directing  the  sheriff  to  execute  the 
trust.  This  decree  did  not  divest  the  trustee  of 
the  legal  title,  nor  destroy  his  right  of  action. 
But  the  sheriff  has  the  right  to  control  and  man- 
age the  case  in  its  further  prosecution:  and  to  use 
the  name  of  the  trustee  In  any  other  suit  which 
may  be  necessary  to  recover  possession  of  any 
part  of  the  trust  property. 

This  was  an  action  of  detinue  in  the 
Circuit  court  of  Bedford  county  broug^ht  in 
1835  by  Barnabas  A.  £^idson  and  Robert 
Campbell  ag'ainst  Abel  B.  Nichols,  to  re- 
cover two  slaves,  Lydia  and  Moses.  The 
cause  was  delayed  until  1842  by  the  pend- 
ency of  a  suit  in  chancery  between  Charles 
C.  Patterson  and  Thomas  Campbell's  exec- 
utors. In  September  1841  the  death  of 
Bidson  was  sugg'ested,  and  the  action  was 
thenceforth  carried  on  in  the  name  of  Rob- 
ert Campbell  as  plaintifP. 

The  cause  came  on  for  trial  in  October 
1845,  when  the  plaintiff  to  sustain  his  action 
introduced  a  deed  bearing  date  the  26th  day 
of  January  1824,  by  which  Charles  C. 
Patterson  conveyed  to  Kidson  and  Camp- 
bell four  slaves,  of  whom  Lydia  and  Nancy 
were  two,  in  trust  to  secure  to  Thomas 
Campbell  a  debt  of  seven  hundred  and  fifty- 
two  dollars  and  fifty-seven  cents,  with 
interest  from  the  date  of  the  deed;  and  he 
introduced  a  witness  to  prove  that  Moses 
was  a  descendiant  of  Nancy,  and  that  Lydia 
and  Moses  were  in  the  possession  of  the  de- 
fendant.    Thereupon    the    defendant    pro- 

*lnJunctions.— See  monographic  note  on  "Injunc- 
tions" appended  to  Claytor  v.  Anthony,  15  Gratt 
518. 

tActlon  by  Two  Trustees— Death  of  One— Survival.— 

For  the  proposition  that  where  two  trustees  bring 
an  action  and  one  of  them  dies,  the  right  of  action 
survives  to  the  other,  the  principal  case  is  cited  and 
followed  in  Rowe  v.  Shenandoah  Pulp  Co.,  42  W.  Va. 
566.  96  S.  E.  Rep.  822. 


posed   to  prove   by   the  same   witness  that 
Charles    C.     Patterson    had    Bold     to 

562  Thomas   Campbell   in   his  life    *time 
a  family  of  negroes,  viz :  Mary,  Caleb 

and  Nelson,  at  the  price  of  nine  hundred 
and  fifty  dollars,  in  satisfaction  and  dis- 
charge of  said  deed,  and  the  debt  therein 
mentioned.  To  this  the  plaintiff  objected; 
and  to  sustain  his  objection  offered  in  evi- 
dence to  the  court  the  copy  of  the  record  in 
a  chancery  cause  in  wliich  Patterson  was 
plaintiff  and  Thomas  Campbell  was  defend- 
ant, in  which  as  the  plaintiff  contended, 
and  the  court  below  and  this  court  held,  it 
had  been  decided  that  the  price  of  said 
slaves  was  properly  applied  as  a  credit  on 
another  bond  of  Patterson's  for  three  thou- 
sand dollars,  held  by  Thomas  Campbell. 
This  case  came  up  to  the  Court  of  appeals 
and  is  reported  In  11  Leigh  113,  in.  the  name 
of  Campbells  v.  Patterson,  to  which  refer- 
ence is  made  for  the  facts.  The  other  addi- 
tional facts  are  stated  in  the  opinion  of  the 
court.  And  it  being  admitted  by  the  de- 
fendant that  these  were  the  same  slaves  and 
the  same  sum  of  money  in  controversy  in 
that  suit,  the  court  being  of  opinion  that  it 
was  not  competent  for  the  defendant  to 
prove  anything  in  conflict  with  the  cecree 
in  said  cause,  sustained  the  plaintiff's  ob- 
jection, and  refused  to  let  the  defendant  in- 
troduce the  evidence:  And  the  defendant 
excepted. 

The  defendant  in  order  to  sustain  his  de- 
fence, offered  in  evidence  a  deed  bearing 
date  in  March  1829,  by  which  Patterson 
conveyed  to  Joseph  Wilson,  among  other 
property,  the  slaves  in  controversy  in  this 
cause,  in  trust  to  secure  a  debt  of  seven 
hundred  and  three  dollars,  due  on  the  1st 
of  January  1830,  and  also  a  debt  of  three 
hundred  and  seventy  dollars,  payable  at 
the  same  time,  due  to  the  defendant ;  and 
proved  that  the  slaves  in  controversy  were 
purchased  by  him  under  a  sale  made  by  the 
trustee  in  this  deed.  And  he  then  pro- 
posed to  prove  that  the  debt  secured  by  the 
deed  under  which  the  plaintiff  claimed  was 
paid;  and    as    evidence    tending   to 

563  show  a  partial  payment   of   the  *kaid 
debt,    offered   to  read  the  reports   of 

the  commissioner  and  marshal  and  the 
orders  and  decrees,  made  in  t'le  above  men- 
tioned suit  of  Patterson  v.  Campbell's 
ex'ors.  To  this  evidence  the  plaintiff  ob- 
jected ;  and  the  court  sustained  the  objec- 
tion :  And  the  defendant  again  excepted. 

The  defendant  further  offered  to  prove 
that  the  deed  of  trust  of  the  26th  of  Jan- 
uary 1824,  under  which  the  plaintiff 
claimed,  was  made  upon  a  usurious  consid- 
eration, and  for  the  purpose  of  securing  a 
usurious  debt.  To  the  irtroduction  of  this 
testimony  the  plaintiff  objected,  on  the 
ground  that  the  defendant  had  no  right  to 
offer  testimony  to  contradict  the  record 
which  had  been  offered  by  the  plaintiff,  and 
referred  to  in  the  first  bill  of  exceptions. 
The  court  sustained  the  plaintiff's  objec- 
tion and  excluded  the  evidence :  And  the 
defendant  again  excepted. 

The  deeds,    record    and  evidence  before 
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stated  having  been  introduced,  and  the  de- 
fendant haying  offered  evidence  tending  to 
show  that  Marquis  D.  Gray  one  of  the  ad- 
ministrators of  Thomas  Campbell  deceased, 
was  present  at  the  time  of  the  sale  of  the 
slaves  to  the  defendant  by  the  trustee  Wil- 
son, under  the  deed  of  1829,  and  made  no 
objection  to  the  said  sale,  moved  the  court 
to  instruct  the  jury,  that  if  they  should 
believe  from  the  evidence  in  the  cause,  that 
the  said  Gray  was  present  and  was,  as  one 
of  the  administrators  of  Thomas  Campbell 
deceased,  one  of  cestuis  que  trust  in  the 
deed  of  the  26th  of  January  1824,  under 
which  the  plaintiff  claimed,  and  made  no 
objection  to  the  sale  or  the  purchase  by  the 
defendant,  that  then  they  ought  to  iind  for 
the  defendant.  This  instruction  the  court 
refused  to  give :  And  the  defendant  again 
excepted. 

In  the  progress  of  the  trial  the  defendant 
offered    to    read    to    the   jury  a  decree  pro- 
nounced  in  the  suit  of  Patterson  v.  Camp- 
bell,   before    spoken    of,    as  evidence 

564  ^tending    to    show    that    Eidson  and 
Campbell   were    not  entitled   to    the 

Xx>ssession  of  the  slaves  sued  for  at  the  time 
of  the  institution  of  this  action.  The 
grounds  seem  to  be  that  in  that  suit  there 
was  at  the  time  the  action  was  brought,  an 
injunction  to  stay  all  proceedings  upon  the 
said  deed  of  trust  and  the  collection  of  the 
debt  therein  named.  The  plaintiff  objected 
to  the  introduction  of  the  evidence,  and  the 
court  excluded  it:  Whereupon  the  defendant 
again  excepted. 

The  deed  under  which  the  plaintiff 
claimed  having  been  introduced  in  evi- 
dence, the  defendant  moved  the  court  to  in- 
struct the  jury,  that  the  said  deed  conveyed 
a  joint  interest  to  the  said  Bidson  and 
Campbell,  and  that  neither  of  them  had  a 
right  to  act  under  it  separately:  And  that 
after  the  death  of  Bidson,  the  plaintiff  was 
not  entitled  to  recover  and  take  the  slaves 
mentioned  in  said  deed,  and  dispose  of  them 
as  surviving  trustee,  and  by  consequence, 
was  not  entitled  to  maintain  this  suit  for 
the  recovery  of  the  same.  But  the  court  re- 
fused to  give  the  instruction :  And  the  de- 
fendant again  excepted. 

The  defendant,  in  order  to  show  that  the 
plaintiff  was  not  entitled  to  the  possession 
of  the  slaves  in  controvers3',  offered  in 
evidence  a  decree  made  in  October  1841,  in 
relation  to  the  same  slaves  in  a  cause 
in  which  Charles  C.  Patterson  was  plaintiff 
and  the  plaintiff  and  defendant  and  others 
were  defendants.  This  decree  dissolved  an 
injunction  which  Patterson  had  obtained 
in  November  1840,  to  prevent  the  sale  of 
these  slaves  by  the  trustee  Eidson  and 
Campbell.  The  decree  then  reciting  that 
Kidson  was  dead,  and  that  Campbell  the 
other  trustee  was  one  of  the  administrators 
of  Thomas  Campbell  deceased,  and  objected 
to  by  Patterson  on  that  ground,  directed 
the  sheriff  of  Bedford  county  to  proceed  to 
execute  the  deed  in  the  stead  of  Bidson  and 
Campbell.      The     plaintiff     objected 

565  *to   the  introduction  of  the  evidence ; 
and  the  court  sustained  the  objection : 

Whereupon  the  defendant  excepted. 


The  jury  found  a  verdict  for  the  two 
slaves,  and  five  hundred  and  forty-three 
dollars  damages  for  their  detention ;  and 
there  was  a  judgment  according  to  the  ver- 
dict. Thereupon  the  defendant  applied  to 
this  court  for  a  supersedeas,  which  was 
awarded. 

Patton,  for  the  appellant. 

Stanard  and  Bouldin,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  court  be- 
low did  not  err  in  excluding  the  testimony 
mentioned  in  the  first  bill  of  exceptions. 

It  may  well  be  questioned  whether  the 
mere  fact  of  payment  of  a  debt  secured  by  a 
deed  of  trust  on  personal  property,  after  the 
estate  of  the  trustee  has  become  absolute 
by  the  default  of  the  debtor  in  paying  the 
debt  according  to  the  terms  and  conditions 
of  the  deed,  would  be  a  legal  defence  to  an 
action  brought  by  the  trustee  to  recover 
the  property.  The  trustee  generally  knows 
nothing  of  the  state  of  accounts  between 
the  debtor  and  creditor,  and  would  be  lia- 
ble to  be  taken  by  surprise  by  such  a  de- 
fence ;  especially  when  it  is  offered,  as  it 
was  in  this  case,  under  the  general  issue. 
To  ascertain  the  fact  of  payment,  it 
might  be  necessary  for  the  jury,  on  the 
spur  of  the  occasion,  with  defective  mate- 
rials, and  without  proper  explanations,  to 
settle  complicated  accounts,  which  could  be 
settled  much  more  conveniently  and  cor- 
rectly in  a  court  of  equity.  Until  the  act 
of  April  16,  1831,  Sess.  Acts.  p.  63,  the  de- 
fendant in  an  action  at  law,  brought  by  a 
trustee  to  recover  land  conveyed  by  a  deed 
of  trust  to  secure  a  debt,  was  not  allowed 
to  prove  in  his  defence  the  payment 
566  of  the  debt.  That  *act  for  the  first 
time,  ,  allowed  him  to  do  so :  but,  to 
guard  against  surprise,  provided  that  he 
should  give  notice  in  writing  to  the  adverse 
party  of  his  intention  to  make  such  de- 
fence sixty  days  before  the  trial.  The  pro- 
vision on  this  subject  in  the  Code,  p.  560,'  { 
21  and  22,  extends  to  property  generally ; 
but  it  does  not  \apply  to  the  case  under 
consideration,  having  been  enacted  after 
the  case  occurred.  It  may  be  important, 
however,  as  serving  to  show  the  views  and 
policy  of  the  legislature  in  regard  to  such 
a  defence.  It  is  said  that  a  difference  ex- 
ists between  real  and  personal  estate  in  this, 
that  the  title  to  the  former  can  only  be  con- 
veyed by  deed,  whereas  the  title  to  the  latter 
may  be  transferred  without  deed,  and  even 
without  writing.  This  is  true;  and  there 
can  be  no  doubt  but  that  a  trustee  of  per- 
sonal estate  may  transfer  or  release  the  title 
thereto  by  act  in  pais.  But  it  may  well  be 
doubted  whether  the  mere  fact  of  payment 
of  the  debt  secured  by  the  deed  of  trust, 
without  the  knowledge  of  the  trustee  and 
after  his  estate  had  become  absolute,  would 
amount  to  a  release  of  the  legal  title  to  the 
estate. 

It  is  unnecessary,  however,  to  decide  that 
question  in  this  case.  The  record  in  the 
suit  of  Patterson  v.  Campbell,  Ac,   offered 
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in  evidence  by  the  defendant  in  error,  con- 
clusively shows  that  the  debt  secured  by  the 
deed  of  the  26th  of  January  1824,  was  not 
satisfied  and  discharged  by  a  sale  of  the 
slaves  Mary,  Caleb  and  Nelson  at  the  price 
of  nine  hundred  and  fifty  dollars,  as  the 
plaintiff  in  error  offered  to  prove  by  parol. 
It  shows  that  the  price  of  these  slaves  was 
applied  to  the  payment  of  the  bond  for 
three  thousand  dollars  secured  by  the 
deed  of  the  22d  of  December  1822,  and  not 
the  bond  for  seven  hundred  and  fifty- two 
dollars  and  fifty-seven  cents  secured  by  the 
deed  of  the  26th  of  January  1824.  When 
these  slaves  were  sold,  Patterson  desired 
to  apply  the  price  of  them  in  the  first 

567  place   to   the  ^payment  of  the    small 
bond.     His  only  motive  for  this  desire 

seems  to  have  been  to  take  in  the  small 
bond,  as  the  payment  would  have  been 
more  than  enough  to  satisfy  it,  but  not 
enough  to  satisfy  the  large  bond.  It  was 
thus  a  matter  of  comparative  unimportance 
to  him  how  the  credit  was  applied.  On  the 
other  hand,  it  was  a  matter  of  great  impor- 
tance to  the  creditor  Campbell,  who  *  ^con- 
sidered the  small  bond  as  better  secured 
than  the  large  one,  and  that  by  applying 
the  credit  to  the  large  one,  he  would  be  in- 
creasing his  security."  He  therefore  in- 
sisted on  such  application,  and  the  debtor 
Patterson  consented  to  it.  This  is  the 
statement  made  in  the  answer  of  Camp- 
bell's executor,  in  response  to  an  allegation 
contained  in  Patterson's  bill,  and  before 
the  execution  by  Patterson  of  the  deed  of 
trust  under  which  the  plaintiff  in  error 
claims.  On  the  application  of  the  credit 
thus  made,  the  subsequent  proceedings  in 
the  suit  are  based;  and  they  are  in  no 
respect  inconsistent  therewith.  In  the 
statement  made  by  Commissioner  Johnson 
in  1828,  the  credit  was  applied  to  the  large 
bond.  In  the  decree  of  the  27th  of  October 
1828,  that  statement,  to  which  there  was 
no  objection  by  either  party,  was  approved, 
the  injunction  was  dissolved  as  to  a  portion 
of  each  bond,  and  the  marshal  was  directed 
to  sell  so  much  of  the  property  conveyed  by 
each  deed  of  trust  as  might  be  sufficient  to 
discharge  the  respective  portions  aforesaid 
and  the  expenses  of  the  sale.  The  sale 
was  accordingly  made  in  February  1829,  and 
on  the  29th  of  May  1830,  the  marshal's  re- 
port, to  which  there  was  no  exception,  was 
confirmed,  and  the  money,  which  had  been 
paid  into  bank,  was  ordered  to  be  paid  to 
Campbell's  executors.  These  decrees  have 
not  been  reversed  or  annulled  by  any  sub- 
sequent proceeding  in  the  suit.  The  decree 
of  the  25th  of  November  1831  directed  a  por- 
tion of  the  money  which  had  been  received 
by    Campbell's  executors   under    the 

568  former  decrees,  to   be  *refunded ;  but 
did  not  disturb  the  application  which 

had  been  made  of  the  credit  aforesaid.  The 
only  object  of  the  statement  on  which  that 
decree  was  founded  was,  to  ascertain  the 
amount  to  be  refunded  according  to  the 
views  of  the  court.  But  there  was  an  ap- 
peal  from  that  decree,  which  was  reversed  : 
by    this  court,  in  Campbells  v.    Patterson,  [ 


11  Leigh  113;  and  the  court,  proceeding  to 
pronounce  such  decfree  as  the  court  b^ow 
ought  to  have  pronounced,  dissolved  the  in- 
junction as  to  the  further  sum  of  one  thou- 
sand eight  hundred  and  eight  dollars  and 
seventy- two  cents,  with  interest  from  the 
23d  of  February  1829,  perpetuated  it  as  to 
the  residue,  and  allowed  the  appellants  to 
enforce  their  deeds  of  trust  on  the  property 
not  already  sold  by  the  marshal,  so  fiar  as 
might  be  necessary  for  the  payment  of 
the  said  sum  and  interest  and  the  costs  of 
the  sale.  That  sum  appears  to  have  been 
ascertained  to  be  due  by  a  statement  made 
by  President  Tucker,  referred  to  but  not 
set  out  in  .his  opinion  in  the  case.  It  does 
not  expressly  appear  of  what  items  the 
statement  was  composed.  There  can  be  no 
doubt,  however,  but  that  it  was  composed 
of  the  same  items  which  compose  the 
statement  made  by  Commissioner  Johnson, 
under  that  branch  of  the  decree  of  the 
27th  of  October  1828,  which  directed  him 
to  state  the  accounts  between  the  parties 
allowing  the  legal  rate  of  interest.  The 
only  difference  between  the  two  statements 
being  that  in  that  of  Commissioner  John- 
son the  interest  is  brought  down  to  the  1st 
of  May  1830,  while  in  that  of  President 
Tucker  interest  is  calculated  only  to  the 
29th  of  February  1829,  (probably  the  day 
of  the  marshal's  sale,)  and  the  amount 
made  by  the  marshal  is  then  deducted, 
leaving  due  on  that  day  the  said  sum  of  one 
thousand  eight  hundred  and  eight  dollars 
and  seventy-two  cents.  It  was  not  stated 
in  the  decree  of  this  court  what  portion  of 
that  sum  was  due  on  the  small  bond.     Bat 

it  sufficiently  appeared  in  the 
569      *record  that   such    portion    was    the 

amount  of  the  bond,  seven  hundred 
and  fifty-two  dollars  and  fifty-seven  cents, 
with  interest  from  the  26th  of  January  1824, 
subject  to  a  credit  for  three  hundred  and 
twenty- two  dollars  and  fifty-three  cents, 
made  by  the  marshal  in  February  1829,  un- 
der the  decree  of  the  27th  of  October  1828  as 
aforesaid.  If  no  part  of  the  said  sum  of 
one  thousand  eight  hundred  and  eight  dol- 
lars and  seventy-two  cents  had  been  due 
upon  the  small  bond,  as  would  have  been 
the  case  if  the  court  had  intended  to  change 
the  application  which  had  been  made  of  the 
credit  of  nine  hundred  and  fifty  dollars, 
and  apply  it  to  that  bond,  it  would  not 
have  bee^  proper  to  have  allowed  the  ap- 
pellants to  enforce  the  deed  securing  that 
bond.  But  a  portion  of  it  being  due  upon 
each  bond,  it  was  proper  to  allow  them  to 
enforce  each  deed.  The  court  certainly  did 
not  intend  to  make  the  property  conveyed 
by  each  deed  liable  for  the  sum  due  on  both 
bonds;  but  only  to  allow  the  appellants  to 
enforce  each  deed  on  the  property  thereby 
conveyed  for  the  payment  of  so  much  of 
the  said  sum  as  was  due  on  the  bond 
thereby  secured. 

The  plaintiff  in  error  claiming  under  a 
deed  of  trust  executed  by  Patterson  in 
March  1829,  pending  the  suit  and  after  the 
credit  of  nine  hundred  and  fifty  dollars  had 
been  applied  as  aforesaid,  is  bound  by  the 
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said  application  and  all  the  other  proceed- 
ing's in  the  suit.  And  this  observation  ap- 
plies as  well  to  the  price  of  Caleb,  though 
embraced  in  the  deed  executed  to  secure  the 
small  bond,  as  to  the  price  of  the  other  two 
of  the  three  slaves  sold  for  the  said  sum  of 
nine  hundred  and  fifty  dollars. 

The  court  is  further  of  opinion  that  the 
court  below  did  not  err  in  excluding  the 
testimony  mentioned  in  the  second  bill  of 
exceptions. 

Even  if  a  defendant  in  an  action  of 
detinue    brought    by  a  trustee  to  re- 

570  cover  the  trust  subject,  would  be  *per- 
mitted  to  prove,  in  his  defence  under 

the  general  issue,  that  he  had  fully  paid  the 
debt  secured  by  the  deed  before  the  institu- 
tion of  the  suit,  but  after  the  period  fixed 
in  the  deed  for  its  payment,  he  certainly 
should  not  be  permitted  to  prove  under  the 
general  issue  in  such  an  action,  that  he  had 
paid  the  debt  or  any  part  of  it  after  the  in- 
stitution of  the  suit.  Partial  payment, 
whether  before  or  after  the  institution  of 
the  suit,  could  afford  no  defence  at  law,  in 
any  form,  to  such  an  action.  And  if  full 
payment  made,  in  whole  or  in  part,  after 
the  institution  of  the  suit,  could  afford  such 
a  defence,  it  could  only  be  by  a  plea  to  the 
further  maintenance  of  the  suit,  or  puis 
darrein  continuance,  according  as  the  pay- 
ment is  made  before  or  after  plea  pleaded ; 
and  the  defendant  would  at  least  be  liable 
for  the  costs  of  the  action. 

The  record  of  the  suit  of  Patterson  v. 
Campbell,  which  is  made  a  part  of  the  bill 
of  exceptions,  shows  that  long  after  the 
institution  of  this  action,  in  October  1835, 
a  large  balance  was  due  on  the  small  bond. 
When  the  decree  of  this  court  was  rendered 
on  the  13th  of  April  1840,  the. only  credit 
applicable  to  the  debt  was  the  sum  of  three 
hundred  and  twenty-two  dollars  and  fifty- 
three  cents,  made  by  the  marshal  as  before 
stated ;  and  the  amount  due  on  the  small 
bond,  as  ascertained  by  the  record,  was  the 
original  principal,  with  interest  from  its 
date,  subject  to  the  said  credit.  The  rec- 
ord shows  no  other  payment  on  account  of 
that  bond.  The  net  proceeds  of  L<ucy  and 
her  child,  sold  by  the  sheriff  under  the  de- 
cree of  the  23d  of  October  1841,  and  pur- 
chased by  the  plaintiff  in  error  at  the  price 
of  five  hundred  and  ten  dollars,  would 
have  been  applicable  to  the  payment  of  the 
said  bond.  But  the  sheriff  reported  that  he 
was  enjoined  from  making  the  payment; 
and  it  does  not  judicially  appear  to  this 
court  that  the  injunction  has  been  dis- 
solved ;  the  last  proceeding  in  the  case 

571  which  *the  record  shows  being  an  or- 
der   made    on    the    28th  of  May  1842, 

confirming  the  sheriff's  report.  Even  if  the 
proceeds  of  that  sale  were  applied  to  the 
payment  of  the  bond,  a  large  balance  would 
still  remain  due  thereon.  The  question  as 
to  the  balance  due  on  the  bond  was  directly 
in  issue  in  the  suit;  and  the  plaintiff  in  er- 
ror, (who  claims  title  as  a  purchaser  under 
Patterson  pending  the  suit,  and  was  made 
a  partr  thereto  after  it  went  back  from  this 
court,)  is  bound  by  the  proceedings  therein. 


The  record  showing  that  a  balance  was  due 
on  the  bond  when  the  action  was  instituted, 
its  payment  since,  even  if  proved,  would, 
as  we  have  seen,  afford  no  defence  to  the 
action,  at  least  under  the   general  issue. 

The  court  is  further  of  opinion,  that  the 
court  below  did  not  err  in  excluding  the 
testimony'  mentioned  in  the  third  bill  of 
exceptions,  the  question  of  usury  having 
been  decided  in  the  case  of  Campbells  v. 
Patterson,  11  Leigh  113,  and  the  plaintiff 
in  error  being  concluded  by  that  decision. 

The  court  is  further  of  opinion,  that  the 
court  below  did  not  err  in  refusing  to  give 
the  instruction  asked  for  by  the  plaintiff  in 
error,  and  mentioned  in  the  fourth  bill  of 
exceptions. 

Even  if  the  evidence  offered  by  the  plain- 
tiff in  error  had  tended  to  convict  Gray, 
one  of  the  administrators  of  Campbell,  of  a 
fraud,  in  standing  by  and  making  no  ob- 
jection to  the  sale  to  the  plaintiff  in  error, 
it  is  not  perceived  that  it  would  have  been 
admissible.  Frauds  of  that  kind  generally 
afford  defences,  and  grounds  for  relief, 
only  in  equity.  There  is  a  class  of  cases,  to 
which  Pickard  v.  Sears,  6  Adolp.  and  Ellis, 
469,  33  Eng.  C.  L.  R.  115,  belongs,  in 
which  it  has  been  held  that  where  a  person 
entitled  to  personal  property  (which  may 
pass  by  sale  or  delivery  without  writing) 
stands  by  and  makes  no  objection  to  the 
sale  of  it  to  another,  the  fact  may  be 
572  left  to  the  jury  as  *evidence  tending 
to  show  that  he  sanctioned  the  sale, 
and  ceased  to  be  the  owner.  This  case  can- 
not fall  within  that  class,  because  the  title 
to  the  property  was  not  in  Gray,  nor  in  all 
the  administrators  of  Campbell ;  but  in  the 
trustees  under  the  deed  of  trust:  and  the 
act  of  Gray  in  standing  by  and  making  no 
objection  to  the  sale,  could  not  have  the 
effect  of  divesting  the  trustees  of  the  legal 
title. 

But  in  truth  the  evidence  offered  afforded 
no  ground  whatever  for  imputing  fraud  to 
Gray.  It  does  not  appear  that  his  presence 
or  silence  at  the  sale  misled  the  plaintiff  in 
error,  or  in  any  manner  affected  the  trans- 
action. On  the  contrary,  it  appears  that  the 
latter  must  have  had  notice  of  the  adverse 
claim,  the  deed  of  trust  under  which  the 
sale  was  made  having  been  executed  after 
the  recordation  of  the  deed  of  trust  under 
which  the  defendant  in  error  claims,  and 
pending  the  suit  of  Patterson  v.  Camp- 
bells. 

The  court  is  further  of  opinion,  that  the 
court  below  did  not  err  in  excluding  the 
testimony  mentioned  in  the  fifth  bill  of 
exceptions. 

There  is  no  such  decree  in  the  record  as 
that  referred  to  in  the  bill  of  exceptions. 
It  appears,  however,  from  the  assignment 
of  errors  and  argument  of  the  counsel  for 
the  plaintiff  in  error,  that  the  decree  in- 
tended to  be  referred  to  was  the  order 
awarding  the  injunction ;  and  the  point  in- 
tended to  be  raised  is  that  the  action  hav- 
ing been  brought  pending  an  injunction  of 
proceedings  on  the  deed  of  trust,  there  was 
then  no  right  of  action. 
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The  injunction  did  not  have  the  effect  of  j 
divesting-  the  trustees  of  the  legal  title,  and  ' 
did  not  in  any  manner  affect  it.  If  the  in- 
stitution of  this  action  founded  on  that 
legal  title  had  been  a  violation  of  the  in- 
junction, the  trustees  would  have  been 
gHilty  of  a  contempt  of  the  court  which 
awarded  it;  and  the  remedy  would  have 
been  by  a  proceeding  in  that  court  to 

573  punish  *the  contempt.     The  court  of 
chancery   acts  in  personam,  and    not 

upon  the  court  of  law,  which  must  decide 
all  cases  coming  before  it  according  to  the 
legal  rights  of  the  parties. 

But  in  truth  the  institution  of  the  action 
at  law  was  no  violation  of  the  injunction, 
which  was  only  intended  to  stop  the  sale 
under  the  deed  of  trust.  The  assertion  of 
the  legal  title  by  the  trustees,  against  a 
person  holding  and  claiming  against  it  pend- 
ing an  injunction  of  the  sale,  might  be  a 
measure  of  precaution,  necessary  to  the  pro- 
tection of  the  rights  and  interests,  both  of 
the  debtor  and  the  creditor.  The  court  in 
which  the  injunction  is  pending  might  in 
some,  and  perhaps  most  cases,  afford  such 
protection,  but  the  legal  remedy  seems  to 
be  free  from  doubt  or  diflBculty. 

If  the  evidence  of  the  award  or  pendency 
of  the  injunction  was  inadmissible  to  defeat 
the  action,  it  was  also  inadmissible  to  mit- 
igate the  damages.  If  the  trustees  were 
entitled  to  recover  the  slaves,  they  were  en- 
titled also  to  recover  the  hires  of  the  slaves 
from  the  time  that  they  were  held  ad- 
versely, and  at  least  from  the  time  of  the 
institution  of  the  action.  They  were  en- 
titled to  recover  the  slaves,  because  in  law 
they  were  theirs:  And  if  the  slaves  were 
theirs,  so  also  were  the  hires.  If  the  in- 
junction of  the  sale  had  been  still  pending 
when  the  slaves  were  recovered  in  the  ac- 
tion, the  trustees,  after  obtaining  posses- 
sion under  the  judgment,  might  have  hired 
them  out  and  received  the  hires  until  the 
injunction  was  dissolved  or  perpetuated; 
and  it  would  then  have  been  their  duty,  in 
the  former  case,  to  apply  the  trust  subject 
(consisting  of  slaves  and  hires)  to  the  pur- 
poses of  the  trust,  and  in  the  latter  to  ac- 
count for  and  deliver  it  to  the  grantor  or 
his  assigns.  Where  the  trust  subject  is 
likely  to  be  inadequate  to  the  purposes  of  a 
trust,  it  might  be  very  convenient  and 
proper  for  the  trustee  to  recover  possession, 
and  receive  the  profits  pending  an  in- 

574  junction  *of  the  sale.  Whether  the 
whole  subject  or  its  profits  will  be  re- 
quired to  meet  the  purposes  of  the  trust,  is 
a  question  which  cannot  be  settled  or  raised 
in  an  action  at  law. 

The  court  is  further  of  opinion,  that  the 
court  below  did  not  err  in  refusing  to  give 
the  instruction  mentioned  in  the  sixth  bill 
of  exceptions.  That  the  remedy  in  this 
case  survived  to  the  surviving  trustee  after 
the  death  of  his  cotrustee  pending  the  ac- 
tion, is  shown  by^  the  case  of  Rose's  adm'x 
V.  Burgess,  10  Leigh  186,  in  which  the 
point  was  expressly  decided. 

The  court  is  further  of  opinion,  that  the 
court    below  did   not   err   in  excluding  the 


testimony    mentioned   in   the  seventh   and 
last  bill  of  exceptions. 

The  effect  of  the  decree  of  the  23d  of  Oc- 
tober 1841,  in  appointing  the  sheriff  of 
Bedford  a  commissioner  for  the  purposes 
therein  mentioned,  was  not  to  divest  the 
surviving  trustee  of  the  legal  title ;  nor  to 
destroy  the  right  of  action  in  this  case 
which  had  been  pending  for  six  years,  and 
thereby,  perhaps,  secure  to  the  plaintiff  in 
error  a  title  to  the  subject  in  controversy 
under  the  act  of  limitations.  The  sheriff 
had  a  right,  as  commissioner  under  the 
decree,  to  control  and  manage  this  case  in 
its  further  prosecution ;  and  to  use  the 
name  of  the  surviving  trustee  in  any  other 
suit  which  might  be  necessary  to  recover 
possession  of  any  part  of  the  trust  subject. 

Judgment  affirmed. 
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♦Price's  Ex'ors  v.  Ayres. 

January  Term.  1854,  Richmond. 


Sale  of  Land— Injuiictioii  against  CoUactlon  ofPiir^ 
chaseMoney— Dlssolntion*— Case  at  Bar.— W  beinff 
tbe  owner  of  a  lot  in  Danville,  made  a  verbal  cod- 
tract  for  tbe  sale  of  It  to  S.  and  S  sold  to  A.  who 
received  a  conveyance  for  It  from  W  with  ffeneral 
warranty,  and  executed  his  bonds  to  S  for  a 
balance  of  the  purchase  money.  At  the  time  of 
the  sale  the  lot  was  made  more  valnable  by  the 
chanffe  in  a  street,  which  street  was  after- 
wards returned  to  its  original  location  by  the  town 
authorities.  S  havinflr  made  no  representations  on 
the  subject  to  A,  havinff  been  ffuilty  of  no  f rand, 
and  havinsT  made  no  warranty  of  title,  is  not  liable 
to  A  for  the  damage  he  has  sustained;  and  A  can- 
not enjoin  the  collection  of  the  purchase  money. 

Samuel  Ayres  filed  his  bill  in  the  Circuit 
court  of  Pittsylvania,  in  which  he  charged 
that  in  1840  he  purchased  of  a  certain  Byrd 
Smith  a  lot  of  ground  in  the  town  of  £^n* 
ville  for  the  sum  of  six  hundred  and  sev- 
enty-five dollars,  and  for  a  balance  of  the 
purchase  money  he  executed  to  Smith  two 
bonds,  one  for  fifty  dollars  and  the  other 
for  one  hundred  and  twenty  dollars ;  and 
that  these  bonds  had  been  assigned  by 
Smith  to  Daniel  Price,  who  had  recover^ 
judgments  upon  them.  He  further  charged 
that  at  the  time  of  his  purchase,  commis- 
sioners acting  under  the  authority  of  the 
corporate  authorities  of  Danville,  had 
altered  the  streets  which  bounded  the  lot  so 
as  to  add  thereto  a  comer  which  had  been 
cut  off  as  the  street  had  been  before  located, 
and  thus  made  the  lot  square  or  nearly 
so,  in  form.  That  he  purchased  the  lot  in 
this  form  upon  the  express  assurance  and 
representation  of  Smith  that  the  street  had 
been  so  altered  and  would  be  permitted  to 
remain  by  the  corporate  authorities:  But 
that  soon  after  his  purchase  the  said  au- 
thorities rescinded  their  order,  and  rein- 
stated the  street  in  its  former  location,  and 
thus  cut  off  one  corner  of  the  lot, 
576      *greatly      diminishing      the      value 

*See  monographic  noU  on  "InjunctiouB**  appended 
to  Claytorv.  Anthony,  15  Gratt  518. 
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thereof;  and  that  the  ground  thus  cut 
ofif  is  no  part  of  the  lot  in  his  possession, 
and  conveyed  to  him  by  Paul  T.  Woodward 
and  wife  who  sold  the  lot  to  Smith,  and  at 
his  request  conveyed  to  the  plaintiff.  And 
making  Smith  and  Price  parties  defend- 
ants, he  asked  for  an  injunction  to  the  judg- 
ments, that  the  damages  he  had  sustained 
might  be  set  off  against  the  judgments,  and 
for  general  relief.  The  injunction  was 
granted. 

Smith  in  his  answer  said,  that  Woodward 
being  indebted  to  him,  proposed  to  pay  him 
by  selling  him  this  lot.  That  in  this 
state  of  things  defendant  proposed  to  sell  it 
to  the  plaintiff,  who  said  he  was  willing  to 
purchase.  That  defendant  referred  him 
to  Woodward  for  the  terms  of  sale,  with  the 
assurance  that  if  they  agreed  Woodward 
should  convey  the  title,  the  defendant  pay 
Woodward,  and  the  plaintiff  become  respon- 
sible to  him  for  the  purchase  money.  That 
plaintiff  was  better  acquainted  with  the 
lot  than  was  the  defendant,  and  made  the 
contract  with  Woodward  for  the  purchase  of 
the  lot,  and  took  Woodward's  deed  for  it. 
That  defendant  accounted  with  Woodward 
for  the  purchase  money,  and  upon  a  settle- 
ment of  accounts  with  the  plaintiff,  took 
his  bonds  for  the  balance  of  the  purchase 
money.  He  denied  that  he  made  the  rep- 
resentations stated  in  the  bill,  that  the  lot 
was  in  a  square  form  or  any  particular 
form. 

Price  answered,  saying  that  he  had  pur- 
chased the  bonds  and  paid  value  for  them, 
without  notice  of  any  equity  or  equitable 
defence  which  could  be  set  up  against 
them ;  and  that  he  had  no  personal  knowl- 
edge of  the  facts  connected  with  the  sale 
of  the  lot,  and  does  not  admit  them. 

Woodward  was  afterwards  made  a  defend- 
ant by  an  amended  bill,  which  was  taken 
for  confessed  as  to  him.  And  Price  dy- 
ing, the  suit  was  revived  against  his  execu- 
tors. 
577  *The  deed  from  Woodward  and  wife 

to  Ayres  conveys  the  lot  with  general 
warranty.  Woodward  was  twice  examined 
as  a  witness.  He  says  he  sold  the  lot  to 
Smith,  and  that  Smith  afterwards  sold  it 
to  Ayres;  and  that  Woodward  conveyed  to 
Ayres  by  Smith's  direction.  He  states 
that  the  street  ran  at  the  time  of  the  sale 
as  the  plaintiff  states  in  his  bill,  and  that 
it  was  afterwards  altered.  Other  witnesses 
estimated  the  injury  to  the  lot  by  the 
change  at  forty  per  cent.  Both  Smith  and 
Woodward  were  insolvent. 

When  the  cause  came  on  to  be  heard  the 
Circuit  court  perpetuated  the  injunction 
with  costs;  and  gave  the  executors  of  Price 
a  decree  over  against  Smith,  for  the 
amount  of  the  judgments  and  costs.  From 
this  decree  Price's  executors  applied  to 
this  court  for  an  appeal,  which  was  al- 
lowed. 

Grattan,  for  the  appellant. 
Day,  for  the  appellee. 

DANIEL,  J.  The  main  allegation,  in  the 
biU,  on  which  the  appellee  sought  to  found 


an  equity  against  Smith  and  his  assignee 
Price,  is  explicitly  denied  by  Smith  in  his 
answer;  and  Woodward,  the '  only  witness 
examined  in  reference  to  the  contract  be- 
tween the  appellee  and  Smith,  is  silent  as 
to  any  assurances  or  representations  made 
by  Smith  in  reference  to  the  shape  of  the 
lot.  It  is  true  the  witness  says  that  he  sold 
the  lot  to  Smith  and  by  his  direction  con- 
veyed it  to  the  appellee;  and  that  in  the 
sale  and  conveyance  it  was  his  design  to 
sell  and  convey  the  lot  as  being  nearly  in 
a  square  form,  and  as  bounded  by  Wilson 
street,  according  to  its  new  course  as  di- 
rected by  the  corporate  authorities  of  Dan- 
ville; but  he  does  not  state  that  Smith 
made  any  representation  to  the  appellee 
with  respect  to  the  form  of  the  lot,  the 
course  of  Wilson  street,  or  the  action 

578  of   the  common  ^council  of  Danville, 
past  or  prospective,  in  regard  to  the 

alteration  of  said  street. 

There  is  thus  an  entire  absence  of  all 
proof  of  fraud  or  misrepresentation  on  the 
part  of  Smith ;  and  the  case  made  as  to 
the  bargaining  and  contracting  between  the 
parties  seems  to  be  nothing  more  than  this: 
that  Smith  having  agreed  verbally  with 
Woodward  his  debtor  to  take  from  him  a 
lot  in  discharge  of  his  debt,  agreed  with 
the  appellee  to  sell  it  to  him,  with  an  un- 
derstanding between  the  parties  that 
Ayres  should  become  bound  to  Smith  for 
the  purchase  money,  that  Smith  should  be- 
come paymaster  to  Woodward,  and  that  the 
latter,  who  held  the  title  to  the  lot,  should 
make  the  deed  for  it  to  Ayres. 

In  a  sale  of  real  estate  no  warranty  of 
title  is  implied;  and  in  the  absence  of 
fraud  or  concealment  by  the  vendor,  he 
cannot  be  visited  with  losses  arising  from 
defects  of  title,  except  so  far  as  he  has 
bound  himself  by  covenant  or  warranty  to 
protect  his  vendee  against  them.  Com- 
monwealth V.  McClanachan's  ex'ors,  4 
Rand.  482. 

Smith  made  no  warranty,  entered  into 
no  covenant.  He  has  failed  in  no  engage- 
ment with  Ayres.  He  bound  himself  to 
nothing  more  than  that  Woodward  should 
convey  the  lot  to  Ayres.  That  has  been 
done.  Woodward  has  made  a  deed  with 
general  warranty  to  Ayres,  and  he  has 
accepted  it. 

If  therefore  the  appellee  had  succeeded  in 
establishing  a  clear  defect  of  title  in  a 
portion  of  the  lot,  he  would  have  shown 
no  equity  to  enjoin  the  collection  of  the 
purchase  money  he  agreed  to  pay  Smith; 
but  his  recourse  would  have  been  against 
Woodward  upon  his  warranty:  Holman  v. 
Maupin,  3  Monr.  R.  380;  Koger  v.  Kane, 
5  Leigh  606. 

The      language      employed    by    Tucker, 

judge,    in    delivering   the  opinion   of  the 

court  in    the  case  last  cited,  (with  a  mere 

change  of  the  names   of  the  parties,) 

579  Mescribes  forcibly  the  position  of  the 
parties  here.  As  to  Smith,  the  ap- 
pellee has  no  claim  against  him  for  any 
defect  of  title,  as  we  have  shown :  And  as 
to  Woodward,    he  could  have   no  claim  till 
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eviction,  in  as  much  as  Woodward  is  assert- 
ing' no  demand,  taking  no  steps  which  could 
be  enjoined. 

In  the  view  I  have  taken  of  the  case, 
there  is  nothing  upon  which  the  jurisdic- 
tion of  a  court  of  equity  can  be  founded. 
The  remedy  of  Ayres,  if  any,  is  at  law 
by  suit  on  Woodward's  warranty.  Whether 
he  could  probably  make  a  case  at  law,  is 
a  matter  about  which  we  do  not  deem  it 
necessary  to  express  an  opinion.  We  think 
he  has  failed  to  make  any  case  calling  for 
the  interference  of  a  court  of  equity,  and 
that  the  chancellor,  instead  of  perpetuat- 
ing the  injunction,  ought  to  have  dissolved 
it,  and  dismissed  the  bill,  with  costs, 
without  prejudice  to  any  suit  at  law  that 
the  appellee  might  be  advised  to  institute 
against  Woodward  on  his  warranty. 

The  other  judges  concurred  in  the  opin- 
ion of  Daniel,  J. 


Decree  reversed. 
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*McCance  v.  Taylor. 

January  Term,  1864.  Richmond. 


I.  Judffment  Liens— Discharge  of  Debtor  in  Bankniptcy 

—Effect— When  Enforced.*— The  lien  of  a  judgment 

Is  not  defeated  by  the  dlscharsre  of  the  debtor  as 

a  bankrupt:    And  It  may  be  enforced  in  the  state 

courts. 
a.  Seme-Saoie— Writ  of  Elegit— Upon  What  Levied.— 

In  such  case  the  eletrit  sued  out  upon  the  judgment 
may  be  in  the  usual  form;  and  in  ezecutlnff  it  the 
sheriff  must  take  notice  of  the  bankruptcy  of 
the  debtor,  and  dlsreerardinff  all  property  of  the 
debtor  not  subject  to  the  lien,  levy  It  upon  that 
which  is  so  subject. 
3.  Same-5tatate  of  Registry— Application  to  i>nr- 
chasers  l>efore  Ac^t— The  act  of  March  8d.  1843,  Sess. 
Acts  1842-8,  p.  61.  does  not  apply  to  purchasers 
before  the  passasre  of  the  act  As  to  such,  the  lien 
of  a  prior  judgment  is  valid  though  not  recorded. t 

•Bankruptcy— Riffht  of  JndflrmentCredltorsof  Bank- 
rapt— On  this  subject,  see  foot-note  to  Spilman  v. 
Johnson,  27  Gratt  88,  citing  the  principal  case.  In 
addition  to  authorities  there  cited,  see,  citinsr  the 
principal  case,  Beall  v.  Walker,  26  W.  Va.  746. 

t5tattttes— Retrospective  Effect— On  this  subject 
see,  citlnff  the  principal  case,  Duval  v.  Malone,  14 
Gratt.  29, 2.nd  foot-note:  foot-note  to  Price  v.  Harrison, 
31  Gratt  114;  Hoge  v.  Brookover,  28  W.  Va.  818;  Mur- 
dock  v.  Ins.  Co.,  88  W.  Va.  417,  10  S.  E.  Rep.  780; 
State  V.  Mines.  88  W.  Va.  184,  18  S.  E.  Rep.  478. 

tSess.  Acts  1842-8,  p.  62,  I  8.  "That  hereafter,  no 
judfirment  or  decree  of  any  court  within  this  com- 
monwealth, heretofore  rendered,  for  the  payment 
of  money  or  tobacco,  and  no  forthcoming  bond  or 
recognizance,  or  other  bond  havinff  the  force  of  a 
judffment,  heretofore  executed  or  acknowledffed, 
shall  bind  the  lands  of  any  party  to  the  same, 
affainst  a  bonaM«  purchaser  for  valuable  consider- 
ation, without  notice,  unless  the  same  shall  be 
docketed  in  the  manner  provided  in  the  first  section 
of  this  act  in  the  county  or  corporation  in  which 
such  land  may  lie.  within  twelve  months  after  the 
passage  of  this  act  or  ninety  days  before  such  land 
shall  have  been  conveyed  to  such  purchaser. 

%  4.  "That  no  judgment  or  decree,  bond  or  recog- 


4.  Prior  Unrecorded  Tmst  Deed— VoM  bm  to . 
Judrnent— A  prior  deed  of  trust  unrecorded  is 
null  and  void  as  to  a  subsequent  Judtnnent:  and 
the  judgment  is  a  lien  upon  the  land  embraced  in 
the  deed. 

The  case  is  stated  by  Judge  Samuels  in 
his  opinion. 

Caskie  and  Macf  arland,  for  the  appellant. 
Brooke   and   G.    N.  Johnson,    for  the  ap- 
pellee. 

581  *SAMUBI^S,    J.      This     cause     is 
brought     here     by   supersedeas   to  a 

judgment  of  the  Circuit  superior  court  of 
law  and  chancery  for  the  county  of  Henrico 
and  city  of  Richmond.  The  suit  was  an 
action  of  ejectment,  in  which  Taylor's  les- 
see was  plaintiff,  and  McCance  was  defend- 
ant. The  jury  empaneled  for  the  trial 
rendered  a  special  verdict. 

The  facts  found  by  the  jury  present  this 
case: 

Thomas  Green,  on  the  24th  day  of  Octo- 
ber 1836,  executed  a  deed  of  trust  to  Wil- 
liam S.  Scott,  whereby  he  conveyed  to  him 
for  certain  purposes,  a  lot  of  land  in  fee 
simple,  lying  in  the  city  of  Richmond,  one 
moiety  whereof  is  the  subject  of  contro- 
versy in  this  suit.  This  deed  of  trust  was 
delivered  to  the  clerk  of  the  Hustings 
court  of  the  city  of  Richmond  on  the  24th 
of  March  1841  to  be  recorded.  George  Tay- 
lor, the  lessor  of  the  plaintiff,  on  the  3d  of 
March  1838,  recovered  a  judgment  against 
Thomas  Green,  in  the  Circuit  superior 
court  already  mentioned,  for  damages,  in- 
terest and  .costs.  This  judgment  was  taken 
by  Green,  by  supersedeas  to  the  Court  of 
appeals  on  the  11th  of  April  1838.  On  the 
31st  of  March  1840,  Green  executed  another 
deed  of  trust  to  James  Lyons  and    William 

5.  Triplett,  embracing  the  same  property 
to  secure  certain  debts  due  to  the  president, 
directors  and  company  of  the  Bank  of  Vir- 
ginia, and  to  the  president,  directors  and 
company  of  the  Farmers  Bank  of  Virginia : 
This  deed  was  delivered  to  the  clerk  of  the 
Hustings  court  of  the  city  of  Richmond, 
April  10th,  1840,  to  be  recorded.  On  the 
21st  of  April  1841,  Thomas  Green  executed 
another  deed,  conveying  the  same  property 
to  Jones  Green,  as  trustee  to  secure  Ber- 
nard Peyton  against  certain  liabilities 
therein  specified.  This  deed  was  recorded 
April  21st,  1841. 

The  jury  find  certain   facts  in   regard  to 
Scott,     Lyons    and     Peyton,    respec- 

582  tively,    touching  the  question  of  *no- 
tice   of  Taylor's  judgment ;  and  upon 

nizance,  hereafter  rendered,  executed  or  acknowl- 
edffed, shall  bind  the  land  of  any  party  to  the  same 
against  a  bona  JlcU  purchaser,  for  valuable  consider- 
ation, without  notice,  unless  the  same  shall  be  in 
like  manner  docketed  in  the  county  or  corporation 
in  which  the  land  may  lie,  within  twelve  months 
after  the  rendition  or  forfeiture  of  such  Judgment, 
decree,  bond  or  recoffnizance.  or  ninety  days  before 
such  land  shall  have  been  conveyed  to  such  pur- 
chaser.** Recoffulzances  in  favor  of  the  common- 
wealth are  excepted  out  of  the  operation  of  the  act. 
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the  facts  so  found,  submit  the  questions  of 
law  to  the  court.  In  my  opinion  it  is 
wholly  immaterial  to  the  decision  of  this 
case,  whether  the  trustees  and  cestuis  que 
trust,  or  any  of  them  had  notice  or  not,  it 
is  therefore  unnecessary  to  state  the  facts 
found. 

The  deed  of  trust  for  the  benefit  of  Peyton 
was  assigrned  to  the  banks  above  mentioned, 
on  the  28th  February  1842;  and  on  the  14th 
of  May  1842,  Thomas  Green,  William  S. 
Scott,  James  lyyons  and  William  S.  Trip- 
let! united  in  a  deed,  whereby  the  legal 
title  to  the  lot  mentioned  was  vested  in  the 
said  banks.  This  deed  on  the  23d  of  May 
1842,  was  delivered  to  the  clerk  of  the  Hus- 
tings court   for  the  city  of  Richmond  to  be 

recorded.     On  the day  of   May  1842  the 

banks  conveyed  to  McCance,  the  plaintiff 
in  error,  the  lot  of  land  conveyed  to  them 
by  the  deed  of  May  14th,  1842;  a  moiety  of 
which  lot  is  the  subject  of  controversy  in 
this  suit.  The  deed  was  delivered  to  the 
clerk  of  the  Hustings  court  of  the  city  of 
Richmond,  May  27th,  1842,  to  be  recorded. 
The  jury  find  that  the  banks  and  McCance 
had  notice  of  Taylor's  judgment  at  the  time 
they    took   their  conveyances  respectively. 

Thomas  Green  was  declared  and  decreed 
a  bankrupt  on  the  25th  day  of  March  1842, 
and  discharged  as  such  July  11th,  1842. 
The  judgment  obtained  by  Taylor  against 
Green  was  affirmed  in  the  Court  of  appeals 
April  4th,  1845,  with  costs  to  Taylor;  the 
affirmance  was  entered  in  the  Circuit  court 
May  22d,  1845.  On  the  13th  of  June  1845, 
Taylor  sued  out  an  elegit  on  his  judgment. 
On  the  18th  of  the  same  month  the  judg- 
ment was  docketed  according  to  the  statute 
of  March  3d,  1843,  Sess.  Acts,  p.  51. 

The  sheriff,  under  authority  conferred 
by  the  writ  of  elegit,  with  the  aid  of 
583  a  jury,  amongst  other  things,  *deliv- 
ered  to  Taylor  possession  in  law,  of 
that  moiety  of  the  lot  of  land  which  is  in 
suit  here ;  and  for  recovery  of  actual  pos- 
session this  action  of  ejectment  was 
brought  and  judgment  rendered  for  the 
plaintiff. 

The  counsel  for  the  plaintiff  in  error  as- 
sail this  judgment  upon  various  grounds. 
These  objections  may  be  classed  thus: 
Against  the  legal  existence  of  Taylor's 
judgment  against  Green,  and  against  the 
lien  incident  thereto ;  against  the  validity 
of  the  writ  of  elegit  under  which  the  land 
recovered  was  extended ;  against  the  valid- 
ity of  the  inquest  taken  under  that  writ; 
against  the  liability  of  the  subject  taken 
in  execution  to  be  so  taken. 

It  is  useless  to  consider  whether  certain 
objections  made  in  the  argument  here 
could  have  been  sustained  on  the  trial,  or 
in  some  other  mode  perhaps  more  appro- 
priate. The  parties,  by  an  order  entered 
of  record,  consented  that  certain  objections 
might  be  made  notwithstanding  the  ver- 
dict, yet  no  one  of  these  objections  was 
made.  The  case  therefore  stands  before  us 
upon  the  facts  found  by  the  jury;  and  we 
can  only  look  to  the  question  whether  Tay- 
lor's title  or  that  of  McCance  as  found  by 
the  jury,  is  the  better  title. 


The  first  link  in  the  chain  of  Taylor's 
title  is  his  judgment  against  Green ;  this 
gave  Taylor  a  lien  on  the  real  estate 
whereof  Green  was  seized  at  the  date  of  the 
judgment.  It  is  objected  that  this  judgment 
and  of  consequence  the  lien  its  incident, 
ceased  to  exist  by  operation  of  Green's  dis- 
charge as  a  bankrupt  under  the  act  of  con- 
gress approved  19th  of  August  1841,  entitled 
an  act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States. 
In  reply  to  this  objection  it  may  be  said, 
that  the  lien  in  question  is  preserved  by 
the  express  terms  of  the  last  proviso  in  2  2. 
That  proviso,  so  far  as  applicable  to  our 
case,  is  in  these  words,  **that  nothing 

584  in    this  act  contained  *shaU   be  con- 
strued to  annul,  destroy  or  impair  any 

liens,  mortgages  or  other  securities  on 
property,  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  states  respectively, 
and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections 
of  this  act:"  (Taylor's  lien  is  not  affected 
by  the  exception.} 

The  Supreme  court  of  the  United  States, 
in  Ex  parte  Christy,  3  How.  S.  C.  R.  292, 
318,  319,  and  in  Norton's  assignee  v.  Boyd, 
3  How.  S.  C.  R.  426,  436,  437,  declare  that 
the  liens  mentioned  in  the  proviso  remain 
in  full  force,  and  may  be  made  available 
by  the  state  courts;  that  the  United  States 
district  courts  in  bankruptcy  slioUld  not 
interfere  with  their  execution  except  under 
peculiar  circumstances  in  those  cases 
mentioned.  In  this  case  the  court  in  bank- 
ruptcy did  not  take  cognizance  of  the  sub- 
ject, but  left  it  to  the  state  courts.  It  may 
be  safely  said  that  these  decisions  of  the 
Supreme  court  have  not  placed  limits  too 
narrow  upon  the  power  of  the  federal  judi- 
ciary. It  must  therefore  be  held  that  the 
judgment  and  the  lien  incident  thereto, 
were  not  discharged  by  Green's  bankruptcy. 
They  are  left  to  the  cognizance  of  the  state 
courts  to  be  enforced  by  appropriate  reme- 
dies. 

These  authorities  also  sufficiently  answer 
the  objection  that  the  form  of  the  execution 
should  have  been  varied  to  meet  the  change 
of  circumstances  produced  by  Green's  dis- 
charge as  a  bankrupt. 

It  is  alleged  that  Taylor's  lien  was  lost  by 
his  omission  to  docket  his  judgment,  accord- 
ing to  the  provisions  of  the  statute,  March 
3d,  1843,  Sess.  Acts,  p.  52,  2  3.  Before  con- 
sidering this  objection,  it  must  be  observed 
that  the  estate  held  by  McCance,  before 
that  statute  took  effect,  was  subject  to  the 
lien  of  Taylor's  judgment  in  case  it  should 
be  affirmed.  It  was  insisted,  nevertheless, 
that  Taylor,  to   preserve  his  priority, 

585  ^should  have  docketed  his  judgment ; 
that  the  statute  operates  retrospec- 
tively and  gives  a  new  rule  of  priority  be- 
tween lienors  by  judgment  and  purchasers 
before  March  3d,  1843.  This  construction 
I  hold  to  be  in  contravention  of  a  well  set- 
tled rule ;  to  be  at  war  with  the  obvious 
purpose  of  the  statute.  The  rule  referred  to 
is,  that  statutes  should  be  construed  pro- 
spectively.    See  Dwarris  on  Statutes,  9  Law 
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I^ib.  p.  34,  35;  Elliott's  ex'or  v.  I^yell,  3 
Call  234,  (Tate's  edition);  Williams  v. 
Lewis,  5  Leigh  686.  There  are  two  classes 
of  judgments  mentioned  in  the  statute;  to 
wit,  those  theretofore  rendered,  and  those 
thereafter  to  be  rendered ;  to  protect  pur- 
chasers against  either  class  was  the  pur- 
pose of  the  legislature.  The  question 
recurs,  What  purchasers?  The  answer  is 
obvious:  Such  purchasers  as  might  be 
warned  against  making  their  purchases  by 
the  means  provided;  that  is,  docketing 
within  one  year  after  the  statute,  or  after 
the  judgment,  as  the  case  may  require;  or 
ninety  days  before  the  purchase;  or  by 
giving  notice.  Two  of  these  modes  are 
impracticable  in  the  case  of  a  purchase  be- 
fore the  statute ;  that  is,  giving  notice,  or 
docketing  ninety  days  before  the  purchase 
made.  An  ex  post  facto  statute  requiring 
notice  to  have  been  given  or  docketing  to 
have  been  done,  would  be  to  require  the 
party  to  foresee  the  passage  of  the  statute 
and  to  conform  to  its  provisions.  To  docket 
the  judgment  within  one  year  after  the 
passage  of  the  law  could  be  of  no  service  to 
the  previous  purchaser.  It  will  not  do  to 
ascribe  to  the  legislature  a  merely  capri- 
cious exercise  of  authority,  interfering  be- 
tween parties  whose  relative  rights  were 
fixed  according  to  law  at  a  time  already 
passed,  requiring  one  party  to  do  some- 
thing, which,  if  done,  could  be  no  benefit 
to  the  other. 

The  provisions  of  section  4,  in  re- 
586  gard  to  judgments  ^rendered  after  the 
statute,  can  only  apply  to  purchases 
thereafter,  because  previous  purchases  duly 
made  would  take  precedence  of  the  judg- 
ment without  this  aid;  yet  the  provisions 
of  section  3  and  section  4  are  identical  as 
to  the  mode  of  giving  notice  or  warning  to 
purchasers.  It  must  therefore  be  held  that 
the  purchasers  to  be  protected  are  those 
only  who  became  purchasers  after  the  stat- 
ute took  effect. 

There  are  peculiar  circumstances  in  this 
case  which  must  be  decisive,  if  the  reasons 
already  given  will  not  do.  McCance  claims 
as  a  purchaser  with  notice  of  Taylor's  judg- 
ment ;  he  seeks  to  defend  himself,  however, 
upon  the  alleged  ground  that  some  parties 
through  whom  he  derives  title,  were  pur- 
chasers without  notice  and  should  be  pro- 
tected ;  and  that  the  protection  given  to 
them  should  enure  to  his  benefit.  All  par- 
ties through  whom  McCance  derives  his  es- 
tate had  conveyed  their  titles  before  the 
enactment  of  the  statute  of  1843,  and,  such 
as  they  were,  they  vested  in  McCance. 
The  parties  alleged  to  have  had  no  notice 
conveyed  without  warranty  or  covenant  of 
any  kind;  they  acquired  their  titles  subject 
to  the  lien,  and  conveyed  them  subject  to 
the  lien  as  the  law  then  was,  and  are  in 
no  wise  responsible  for  the  title.  They  can 
gain  no  advantage  even  if  the  lien  be  lost; 
and  as  between  them  and  Taylor  it  would 
be  most  capricious  and  arbitrary  to  set 
aside  Taylor's  lien  when  no  good  can  result 
to  them ;  to  sacrifice  his  prior  right  on  their 
account,  when  they  are  beyond  the  reach 
of  loss  or  profit. 


The  objection  to  the  writ  for  including 
the  costs  in  the  Court  of  appeals  is  an- 
swered b3^  the  case  of  McClung  v.  Beime, 
10  Leigh  394. 

The  objections  to  the  form  and  substance 
of  the  writ  of  elegit,  as  against  the  real  es- 
tate, so  far  as  they  are  founded  on  the 
law    for    relief   of   bankrupts,    have 

587  *been   already   sufficiently  considered 
when  looking  to  the  operation  of  that 

law  upon  the  judgment  and  its  incident 
lien ;  the  authorities  show  that  the  lien  is 
left  intact.  The  lien  in  this  case  is  the 
right  to  sue  out  the  writ  of  elegit.  The 
whole  subject  is  left  as  if  the  act  of 
congress  had  not  passed  so  far  as  this 
portion  of  Green's  real  estate  is  involved. 
Nor  is  there  any  well  founded  objection 
to  the  form  of  the  writ  as  against  the 
goods  and  chattels  of  Green.  The  act  of 
assembly  prescribes  the  form  of  the  writ 
used  in  this  case;  limitations  and  excep- 
tions to  the  general  terms  of  the  writ  are 
prescribed  by  other  statutes ;  yet  these  lim- 
itations and  exceptions  are  not  noticed  in 
the  writ,  nor  is  it  necessary  to  apply  to  the 
court  for  a  new  judgment  or  for  a  special 
or  limited  execution ;  the  exceptions  in  fa- 
vor of  landlords  for  rent,  or  in  favor  of 
poor  debtors  or  other  exceptions,  the  sheriff 
must  respect  at  his  peril,  when  informed 
of  them.  There  is  no  reason  why  he 
should  not  respect  all  exceptions  when  pre- 
scribed by  competent  authority;  as  by  the 
act  of  congress  establishing  a  system  of 
bankruptcy. 

The  objections  to  the  inquest  have  been 
in  effect  disposed  of  in  considering  the  form 
and  substance  of  the  writ  under  which  the 
inquest  was  held.  It  has  been  shown  that 
the  writ  is  valid ;  the  inquest  held  under  it 
and  in  accordance  with  its  terms,  except  so 
far  as  varied  by  laws  which  must  be  obeyed, 
must  also  be  held  valid. 

It  was  further  objected  that  the  subject 
taken  in  execution  is  not  liable  to  be  so 
taken  ;  in  as  much  as  previous  to  the  date 
of  Taylor's  judgment.  Green  had  executed 
a  deed  of  trust  conveying  the  property  to 
Scott,  and  therefore  was  not  seized  thereof 
at  that  date.  The  reply  is  obvious.  This 
deed  of  trust  was  not  delivered  to  the  clerk 
to  be  recorded  until  after  the  judgment 
was    rendered;  and    thus   as    against 

588  Taylor  it  *was  not  valid.     It  is  to  be 
treated  as  if  it  had  not  been  made,  so 

far  as  Taylor  the  judgment  creditor  is  con- 
cerned.    1  Rev.  Code,  p.  364,  5,  {  12. 

I  am  of  opinion  the  judgment  should  be 
affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  Samuels,  J. 

Judgment  affirmed. 


589       *Claycomb's  Legatees  v.   Claycomb's 

Ex'or. 

January  Term,  1864,  Richmond. 
I.  Bzecator5  and  Administrators— ENvUloii  off  Steves 
amonr  Legatees— Commissions.*— Where  the  condi- 

•Executors  and   Administrators— Commissions.— In 

Buxton  Y.  Shaffer,  43  W.  Va.  889.  87  S.  £.  Bepw  890,  it 
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tion  of  the  estate  does  not  rctiulre  a  sale  of  the 
slayes,  and  they  are  divided  amonfir  the  legatees  or 
distributees,  the  executor  is  not  entitled  to  a  com- 
mission upon  their  appraised  value. 

a.  %mmm  DtvUloa  of  Perishable  Property— Comnls- 
•ioiM  oa  AppnlMd  Value.— But  where  grain  or 
other  perishable  property,  which  by  the  law  the 
executor  is  directed  to  sell,  is  divided  in  kind 
amonff  the  lesatees,  the  executor  is  entitled  to  a 
commission  upon  the  appraised  value. 

3.  Joint  Bxecators— Laiwrs  Performed  by  One— Con- 
pensatlon.— Where  one  of  two  executors  performs 
all  the  labor  of  tbe  administration,  he  may  be  al- 
lowed all  the  compensation:  and  it  is  not  for  the 
legatees  to  object  to  this. 

This  was  a  bill  filed  in  tbe  Circuit  court 
of  Berkeley  county,  by  John  Green,  one  of 
two  executors  of  Conrad  Clay  comb  deceased, 
against  the  other  four  legatees  of  Claycomb, 
to  recover  a  balance  appearing  to  be  due  to 
him  upon  his  account  as  executor  settled  in 
the  court  of  probat.  The  plaintiff  and  the 
defendants  were  the  residuary  Icg^atees  of 
Claycomb,  and  one  of  the  defendants  was 
an  executor,  but  lived  out  of  the  state,  and 
was  proceeded  against  as  an  absent  defend- 
ant. The  only  question  made  in  the  plead- 
ings or  in  the  Circuit  court  was  as  to  the 
right  of  the  plaintiff  to  have  commissions 
upon  the  assessed  value  of  the  slaves  be- 
longing to  the  testator's  estate,  which  were 
divided  in  kind  among  the  legatees,  includ- 
ing the  plaintiff.  These  slaves  were  valued 
at  five  thousand  four  hundred  and  five  dol- 
lars, and  in  the  account  settled  in  the  court 
of  probat  he  was  allowed  a  commission  of 
five  per  centum  on  that  sum.  A  quantity 
of  grain  was  also  divided  among  the  lega- 
tees, and  a   like   commission    thereon    was 

is  said  :  "A  commission  on  actual  receipts  is,  under 
the  practice  long  established  in  Virsrinia  and  this 
state,  the  mode  of  compensation  to  personal  repre- 
sentatives for  their  services,  as  laid  down  in  Kester 
V.  Lyon,  40  W.  Va.  161,  20  S.  E.  Rep.  988  ;  EsUll  v.  Mc- 
Clintic.  11  W.  Va.  809,  and  Hoke  v.  Hoke,  18  W.  Va. 
480.  The  cases  of  Fameyhouffh  v.  Dickerson,  3  Rob. 
(Va.)  588.  and  Hipkins  v.  Bernard,  4  Munf.  88.  are 
referred  to  to  sustain  this  claim  for  commission. 
They  held  that  where  a  personal  representative 
turned  over  to  legatees  bonds  on  their  lesracles  or 
shares  the  executor  would  be  entitled  to  eommisslon. 
But  In  those  cases  they  were  personal  assets,  vested 
wholly  in  the  representative,  and  when  he  turned 
them  over  they  were  received  as  money.  But  in 
Claycamb's  LeoaUet  v.  ClayeomJb'i  Ex'or,  10  Oratt.  589$  it 
was  held  that  where  the  executor  turned  over  slaves 
to  legatees  or  distributees  he  was  not  to  be  allowed 
commission  on  their  value.  The  title  to  them  was 
vested  in  him,  but  he  was  not  to  sell  them  unless 
required  by  the  demands  upon  the  estate.  He  was 
really  liable,  charseable  with  them,  and  yet  was 
allowed  no  commission,— a  much  stronger  claim  for 
commission  than  here." 

If  a  ffuardian  appear  to  have  converted  the  prop- 
erty of  his  ward  Into  money,  with  the  view  to 
commissions,  where  there  is  no  sufficient  reason 
therefor,  commissions  will  be  denied  to  him. 
Gregory  v.  Parker,  87  Va.  456,  12  S.  E.  Rep.  801.  citinar 
Bank  of  Va.  v.  Cralff,  6  Leiffh  437  ;  Farneyhouffh  v. 
I>ickerson.  8  Rob.  588;  Claycomb  v.  Claycomb,  10 
Oratt.  S8»;  1  Minor's  Inst  (2d  Ed.)  460.  508. 


allowed.     These  items  constitute  more  than 
two-thirds    of   the    estate;    and    the 

590  *debts  due  from  the  testator  were  little 
over  one  hundred  dollars. 

The  court  below  held  that  the  plaintiff 
was  entitled  to  the  commissions,  and  made  a 
decree  against  each  of  the  defendants  for 
one-fourth  of  the  balance  found  due  to  the 
executor  on  the  account.  From  this  decree 
the  three  defendants  living  in  the  state  ap- 
plied to  this  court  for  an  appeal,  which  was 
allowed.  The  errors  assigned  in  the  peti- 
tion of  appeal  are,  1st.  For  the  allowance 
of  commissions  on  the  value  of  the  slaves, 
and  of  the  grain  divided.  2d.  That  the 
commission  should  have  been  allowed  to  both 
executors.  3d.  That  the  decree  was  against 
each  of  the  defendants,  for  one-fourth  in- 
stead of  one- fifth  of  the  amount  found  due 
to  the  plaintiff. 

Brooke,  for  the  appellant. 
Faulkner,  for  the  appellee. 

MONCURB,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  chancery  brought  by  an 
executor,  who  in  right  of  his  wife  was 
also  one  of  five  residuary  legatees  of  his 
testator,  to  recover  of  the  other  residuary 
legatees  their  respective  proportions  of  a 
balance  reported  to  be  due  to  the  executor 
from  the  estate  of  his  testator  in  an  account 
settled  by  commissioners  appointed  by  the 
court  of  probat.  The  court  below  rendered 
a  decree  in  favor  of  the  executor  against 
each  of  the  defendants,  for  one-fourth  of  the 
balance,  with  interest,  and  against  all  of 
the  defendants,  for  costs;  and  from  that 
decree  an  appeal  was  taken  by  three  of  the 
defendants ;  the  other,  (who  was  also  coex- 
ecutor   with    the    plaintiff,)    having    been 

Proceeded    against  as  an  absent  defendant, 
^he  only  question  about   which   there   was 
any  controversy  in  the  court  below,  was  as 
to  the  right  of  the  executor  ta a  commission 
of  five    per  cent,  allowed  him  by  the 

591  commissioners,     *on     the     appraised 
value  of  the   slaves  divided    in   kind 

among  the  legatees.  And  that  question  is 
involved  in  the  first  assignment  of  errors. 
We  are  of  opinion  that  the  executor  was 
not  entitled  to  commission  on  the  appraised 
value  of  the  slaves ;  and  that  the  court  be- 
low erred  in  sustaining  his  claim  for  the 
same.  It  was  not  necessary  to  sell  any  of 
the  slaves  for  the  payment  of  debts,  lega- 
cies or  expenses  of  administration.  The 
executor  was  not  authorized  by  law  or  by 
the  will  to  sell,  and  did  not  sell,  any  of 
them.  They  were  directed  by  the  will  to  be 
divided  in  kind  among  the  residuary  lega- 
tees, and  they  were  divided  accordingly. 
There  was  no  necessity,  and  no  propriety, 
in  debiting  and  crediting  their  appraised 
value  in  the  executorial  account.  A  com- 
mission on  the  value  of  slaves  delivered  by 
an  executor  or  administrator  to  legatees  or 
distributees,  has  never  been  allowed  or 
sanctioned  by  this  court.  Our  statute  pro- 
vides that  executors  and  administrators 
*^may  be  allowed  such  recompense  for  their 
personal   trouble  as  the    court    on   passing 
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their  accounts  ehall  judge  reasonable." 
But  that  recompense  has  generally,  if  not 
always,  been  measured  by  a  commission 
upon  actual  receipts;  and  such  commission 
has  generally  been  five  per  cent,  upon  the 
receipts;  which  was  considered  adequate 
even  in  a  case  in  which  the  testator  by  his 
will  directed  his  executors  to  be  handsomely 
paid.  Waddy's  ex*or  v.  Hawkins'  adm'r,  4 
Leigh  458.  In  some  cases  a  larger  commis- 
sion has  be^n  allowed;  but  in  all  of  them 
the  extra  compensation  has  been  under  pe- 
culiar circumstances.  For  a  reference  to 
the  cases  on  the  subject,  see  2  Robinson's 
Practice  370,  and  2  I^omax  on  Executors 
329.  In  this  case  there  are  no  peculiar  cir- 
cumstances to  require  an  extra  compensa- 
tion. The  estate  was  unembarrassed,  its 
transactions  few  and  simple,  and  its  ad- 
ministration very  easy. 

592  ^^Besides   the  slaves,    the   grain   on 
the    farm  was  divided  in  kind  among 

the  residuary  legatees,  and  a  commission  of 
five  per  cent,  was  also  allowed  on  the  value 
of  the  grain.  This  may  have  been  proper, 
as  the  statute  directs  executors  and  admin- 
istrators, whether  it  be  necessary  for  the 
payment  of  debts  or  not,  to  sell  all  such 
goods  of  their  testator  or  intestate,  specific 
legacies  excepted,  as  are  liable  to  perish,  be 
consumed,  or  rendered  worse  by  keeping. 
If  the  grain  in  this  case  had  been  sold 
under  the  directions  of  the  statute,  the  exec- 
utor would  have  been  entitled  to  commis- 
sion on  the  amount  of  the  sale.  The 
residuary  legatees  preferred  a  division  in 
kind,  and  to  receive  their  portions  in  grain 
instead  of  money.  It  would  seem  to  be  un- 
reasonable that  the  effect  of  such  preference 
should  be  to  deprive  the  executor  of  his 
commission.  The  difference  between  the 
grain  and  the  slaves  is  that  the  executor 
was  required  by  law  to  sell  the  one,  but  had 
no  right  to  sell  the  other.  In  Farney- 
kough's  ex'ors  v.  Dickerson,  2  Rob.  R.  582, 
it  was  decided  that  though  some  of  the 
credits  were  for  bonds  due  the  estate  that 
were  passed  over  by  the  executor  to  legatees 
and  voluntarily  received  by  the  latter,  the 
executor  was  nevertheless  entitled  to  com- 
mission on  the  amount  of  such  bonds.  But 
no  question  was  raised  in  the  court  below 
as  to  the  right  of  the  executor  to  commis- 
sion on  the  value  of  the  grain,  and  none 
should  be  permitted  to  be  raised  in  this 
court. 

In  the  balance  reported  to  be  due,  and 
decreed  to  be  paid,  to  the  executor,  some 
small  payments  of  debts  and  expenses  of 
administration  are  included.  But  these 
payments  were  made  after  the  residuary 
estate  had  been  paid  and  delivered  to  the 
legatees.  So  that  the  doctrine  recognized 
in  Davis  v.  Newman,  2  Rob.  R.  664,  can 
have  no  application  to  this  case.  We  mean, 
however,  to  indicate  no  opinion  upon 

593  the  *question  whether  that   doctrine 
would  apply  to  the  case   if   the   facts 

were  otherwise. 

There  is  nothing  in  the  objection  taken 
in  the  second  assignment  of  errors,  that  the 
whole  commission  was  allowed  to  one  exec- 


utor when  there  were  two.  The  other 
executor  did  not '  appeal,  and  could  not, 
being  an  absent  defendant;  and  the  appel- 
lants would  have  no  right  to  make  the  ob- 
jection if  there  were  anything  in  it. 

The  objection  taken  in  the  third  and  last 
assignment  of  errors  is  well  founded.  The 
burden  of  the  balance  due  to  the  executor 
should  have  been  equally  borne  by  all  of  the 
five  residuary  legatees,  including  the  exec- 
utor himself;  and  a  decree  rendered 
against  each  of  the  appellants  for  one-fifth, 
instead  of  one-fourth  of  said  balance. 

We  are  of  opinion  that  the  sum  of  two 
hundred  and  seventy  dollars  and  twonty-five 
cents,  being  the  commission  on  the  ap- 
praised value  of  the  slaves,  should  have  been 
deducted^  from  the  balance  of .  four  hundred 
and  twenty-one  dollars  and  twelve  cents 
claimed  by  the  appellee ;  and  a  decree  should 
have  been  rendered  against  each  of  the  de- 
fendants for  one-fifth  of  the  residue,  with 
interest  from  the  11th  day  of  November 
1844,  instead  of  one- fourth  of  said  balance, 
with  interest  from  that  day. 

Therefore,  so  much  of  the  decree  appealed 
from  as  is  inconsistent  with  the  foregoing 
opinion  is,  as  to  the  appellants,  (but  not  as 
to  the  absent  defendant,)  reversed  with 
costs,  and  the  residue  thereof  affirmed ;  and 
the  cause  is  remanded  to  be  further  pro- 
ceeded in  accordingly. 

Decree  reversed. 


594       *Parker  &  als.  v.  McCoy  &  ais.  ' 

Same  v.  Same. 

January  Term,  1854,  Richmond. 
(Absent  DAinsu  J.) 

I.  Sale  off  Small  Inheritance— Statute— Coastmction.— 

The  act,  1  Rev.  Ck>de  of  1819,  ch.  90,  $  20,  p.  85&.  Supp. 
Rev.  Code,  ch.  149,  S  2.  P.  206,  authorizing  the  sale  of 
lands,  where  the  interest  of  each  joint  owner,  is 
less  than  three  hundred  dollars,  refers  to  the  esti- 
mated value  of  each  interest  if  the  land  is  divided, 
and  not  the  value  of  each  interest  in  the  estimated 
value  of  the  whole, 
a.  Same— Same— Same— Case  at  Bar.— if  the  value  of 
each  interest  in  the  land  divided  in  kind  is  less 
than  three  hundred  dollars,  the  court  has  author- 
ity under  the  statute,  to  sell  the  land,  though  the 
estimated  value  of  the  whole  land  will  irive  to  each 
owner  more  than  three  hundred  dollars. 

3.  Infants— Estimation  of  Interest  In  Land— Dower  In- 
terest of  Widow— When  Infant's  Land  Sold.— The  land 
in  the  possession  of  a  widow  tor  life  as  her  dower, 
need  not  be  estimated  in  ascertaininff  the  value  of 
infants*  interest  in  land:  but  the  land  In  po^es- 
sion  of  the  infants  may  be  valued,  and  if  of  less 
value  than  three  'hundred  dollars,  may  be  sold, 
without  selliuff  the  land  in  possession  of  the  widow. 

4.  Same— Sale  of  Small  Inherltanoe— Service  of  Process  * 
—It  is  not  necessary  to  summon  the  infant  owners 
in    a  proceeding   to  sell   their   land  under  this 


Mnfants— Condemnatimi  of  Land— Service  of 

—In  condemnation  proceediuffs  under  the  statute, 
ch.  42,  Code  of  W.  Va.,  it  is  not  necessary  for  infant 
owners  to  be  served  with  notice  of  the  application. 
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statute;  but  the  court  may  appoint  a  sruardian  ad 
lUem  to  defend  them. 

5.  SiiMe    Same— Decree  BIndlaff  without  Day  In  Coart.t 

—In  the  proceedin^r  under  this  statute  the  order  or 
decree  of  the  court  Is  conclusive  upon  the  infant, 
and  he  has  no  day  in  court  to  show  cause  asrainst 
it  upon  comiufiT  of  aire. 

6.  Sftiae— Same— Decree  Qlvlnff  Infant  Day  In  Court— 
Bona  PMe  Purchaser.— Thou^rh  the  final  decree 
ffives  the  infant  a  day  in  court,  this  will  not  entitle 
him  as  afirainst  a  bona  fide  purchaser  of  the  land 
under  the  decree  of  the  court,  to  disturb  the  sale. 

7.  Same— Same -Procedure. —ThouflTh  the  proceeding 
under  this  statute  may  be  and  usually  Is  by  bill, 
it  is  not  necessarily  so,  but  may  be  by  petition  or 
motion,  and  the  parties  beinir  summoned  the  evi- 
dence may  be  heard  in  court,  and  the  necessary 
orders  and  proceedingB  may  be  made  and  had 
thereon. 

Some  time  previous  to  May  1834  William 
C.  Burton  of  Albemarle  county  de- 
595  parted  this  life,  leaving-  a  *widow, 
and  four  children,  Frances  who  was 
married  to  Daniel  E.  McCoy,  Susan,  Wil- 
liam and  Elizabeth  Burton ;  all  of  whom 
were  infants;  and  Joseph  Bishop  qualified 
as  his  administrator.  In  May  1834  Mrs. 
Burton  filed  her  bill  in  the  County  court  of 
Albemarle  for  an  assignment  of  her  dower ; 
and  the  commissioners  who  were  appointed 
to  lay  it  off,  reported  that  the  real  estate 
consisted  of  two  lots  of  ground  in  the  town 
of  Charlottesville,  on  one  of  which  there 
was  a  brick  house  valued  at  seven  hundred 
dollars,  and  on  the  other  there  was  also  a 
brick  house  and  tan  yard  valued  at  two 
thousand  dollars:  and  they  allotted  to  the 
widow  the  brick  house  on  the  last  lot,  by 
metes  and  bounds;  and  there  were  three 
slaves  of  which    they   allotted   one   to    the 

but  the  court  may  appoint  a  guardian  ad  litem  to 
defend  the  interests  of  the  infant.  Charleston,  etc, 
Bridfire  Co.  v.  Comstock,  36  W.  Va.  263, 15  S.  £.  Rep.  60, 
citinsr  the  principal  case  at  pasre  72.  See  also, 
Alexander  v.  Davis,  42  W.  Va.  465,  26  S.  E.  Rep.  291. 

In  Myers  v.  Myers.  6  W.  Va.  870,  it  is  said  that  an 
infant  can  only  make  defence  by  a  sruardian  ad  litem, 
and  one  should  be  appointed  by  the  court  for  that 
purpose.  cltiuflT  Parker  v.  McCoy,  lo  Or  ait.  594. 

See  monographic  note  on  "Infants"  appended  to 
Caperton  v.  Greg-ory,  11  Oratt  506. 

tSame—Sale  of  Small  Inheritances  Decree  Binding.— 
In  Zlrkle  v.  McCue.  26  Gratt  589,  it  is  said:  "In  this 
state  the  rule  seems  to  be  well  settled,  that  when- 
ever the  court  is  asked  to  sell  and  convey  an  Infant's 
inheritance,  be  is  entitled  to  an  opportunity  of 
making  a  defence  at  any  time  within  six  months 
after  he  arrives  at  full  age.  The  only  exception  to 
this  rule  is  found  in  those  proceedings  in  equity 
under  the  statute  for  the  sale  of  small  inheritances 
of  less  value  than  three  hundred  dollars.  Parker  db 
als.  V.  McCoy  A  aU.,  10  (Jratt.  594/' 

See  monographic  note  on  "Infants"  appended  to 
Caperton  v.  Gregory,  11  Gratt.  505.  See  principal 
case  cited  in  Lafferty  v.  LafFerty,  42  W.  Va.  785,  786, 
26  S.  E.  Rep.  268. 

Jodldal  Sales— Setting  Aside— Purchaser  Must  Be  a 
Party.— In  Estill  v.  McClintic,  U  W.  Va.  424,  it  is  said: 
"The  purchasers  at  such  sales  (sales  under  decree  of 
court),  or  their  representatives,   should  be  sum- 


widow.  This  report  was  afterwards  con- 
firmed by  the  decree  of  the  court  in  Aug-ust 
1834. 

In  the  same  month  of  Aug-ust  1834  Daniel 
E.  McCoy  and  Frances  his  wife  filed  their 
bill  in  the  County  court  of  Albemarle  ag-ainst 
Bishop  the  administrator  and  the  heirs  of 
William  Burton,  for  a  sale  of  the  real  estate 
and  slaves  belong'ing-  to  the  heirs  of  Burton 
not  assigned  to  the  widow.  They  charge 
that  the  real  estate  is  incapable  of  division 
without  great  injury  to  the  parties;  and 
if  divided  the  share  of  each  heir  would  be 
of  less  value  than  three  hundred  dollars. 

The  administrator  answered  consenting* 
to  a  sale  of  the  slaves ;  and  a  guardian  ad 
litem  was  appointed  to  defend  the  infants, 
who  filed  an  answer  for  them  submitting* 
their  rights  and  interests  to  the  protection 
of  the  court.  The  bill  and  answers  seem  to 
have  been  filed  at  the  same  term  of  the 
court ;  and  no  process  was  issued  or  served 
upon  the  infant  defendants.  At  the  same 
time  two  commissioners  were  appointed  to 
value  the  real  estate,  except  that  assigned 
to  the  widow,  and  to  report  whether  it  could 
be    divided    into    four    equal   parts:    And 

Bishop  was  directed  to  sell  the  slaves. 
596  *During  the  same  term  of  the  court 

the  commissioners  returned  their  re- 
port, in  which  they  say  that  it  is  certainly 
true  that  the  lots  can  be  divided  into  four 
equal  parts:  But  that  in  their  opinion, 
the  interest  of  all  the  parties  concerned  will 
be  injuriously  affected  by  such  a  division. 
They  estimate  the  house  and  lot  at  five 
hundred  dollars,  and  the  balance  of  the  tan 
yard  lot  at  eight  hundred  dollars ;  but  if  the 
property  is  divided  into  four  equal  parts, 
it  will  not  be  worth  more  than  one  thousand 
dollars.     This  report  was  confirmed,   and  a 


moned  to  answer  these  petitioners;  all  the  evidence 
bearing  on  the  Justice  or  propriety  of  the  sales  should 
be  heard,  including  evidence  as  to  the  value  of  said 
lands  when  sold,  and  what  improvements  on  them 
had  been  made  by  the  purchasers,  and  what  taxes 
paid  by  them,  as  also  what  rents  and  profits  had 
been  received  from  them:  and  the  court  should 
then,  with  all  the  facts  and  parties  before  it.  do 
justice  by  setting  aside  the  sales  on  such  terms  as 
are  right,  or  by  refusing  to  set  them  aside.  This 
was  the  course  pursued  in  Londons  v.  Echols  et  al., 
17 Gratt.  15;  Hughes*^  vx.  v.  Johnston,  12 Gratt.  479. 
See  also,  as  indicating  that  tbis  is  the  proper  coarse 
to  be  pursued.  Pierce's  Adm'rs  v.  Trigg's  Heirs,  10 
Leigh  406;  Parker  v.  McCoy,  10  Gratt.  59i ;  and  also,  the 
cases  Bank  of  the  United  States  v.  Ritchie.  8  Pet. 
128;  Coger  v.  Coger.  2  Dana  270;  McKee's  Heirs  v. 
Hamm,  9  Dana  520:  Parker's  Heirs  v.  Anderson's 
Heirs,  5  Mon.  445.  In  Huston's  Adm'r  v.  Cantril,  11 
Leigh  186;  Cocke's  Adm'r  v.  Gilpin.  1  Rob.  26;  and 
Buchanan  v.  Clark.  10  Gratt.  164.  no  supplemental 
proceedings  were  taken,  because  the  purchasers 
were  In  those  cases  already  parties  in  the  causes. 
Here  they  are  not.  and  supplemental  proceedings 
must  be  had,  before  their  rights  as  purchasers  can 
be  adjudicated." 

The  principal  case  is  also  cited  in  Londons  v. 
Echols.  17  Gratt.  19.  and  fool-note;  Heermans  v. 
Montague.  2  Va.  Dec.  18:  Dunfee  v.  Chllds.  46  W.  Va. 
165,  80  S.  E.  Rep.  106. 
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commisaioner  was  appointed  with  directions 
to  sell  the  property  in  the  mode  and  upon 
the  terms  stated  in  the  decree. 

At  the  November  term  of  the  court  the 
commissioner  reported  that  he  had  sold  the 
tan  yard  lot  to  Marshall  A  Bailey  at 
the  price  of  nine  hundred  dollars,  and  that 
Bishop  had  purchased  the  other  house  and 
lot  for  seven  hundred  and  eighty-five  dollars. 
This  report  was  confirmed,  and  afterwards 
in  October  1835,  the  purchasers  having  paid 
the  purchase  money,  the  commissioner  was 
directed  to  make  to  them  conveyances; 
which  was  accordingly  done ;  and  a  day  was 
given  to  the  defendants  to  show  cause 
against  the  decree. 

William  Burton  having  come  of  age  in 
1844,  Mrs.  McCoy  having  died  without  chil- 
dren surviving  her,  Susan  having  attained 
age  and  married  Isaac  Ong,  and  Elizabeth 
being  still  a  minor  but  married  to  John  W. 
Parker,  the  children  then  living  applied 
for  leave  to  file  answers  in  the  cause  and 
impeach  the  proceedings.  The  County  court 
overruled  the  motion ;  and  they  obtained  an 
appeal  to  the  Circuit  court,  where  their 
motion  was  sustained;  and  the  cause  was 
retained  in  that  court  to  be  proceeded  in 
there.  They  then  filed  a  cross  bill  in  the 
cause.  Both  in  their  answer  and  in  the 
cross  bill  they  object  to  the  proceedings  on 
various  grounds:  First.  That  the  sale 
showed  that  the  share  of  each  infant 
was  worth  more  than  three  hundred 
597  ♦dollars.  Second.  The  property  al- 
lotted to  the  widow  was  not  taken 
into  the  estate,  and  that  William  C.  Bur- 
ton held  another  lot  at  his  death,  for 
his  death,  for  which  he  had  paid,  but  had 
not  received  a  conveyance;  and  Bishop 
had  sold  it  to  Hawkins,  and  had  directed 
the  conveyance  to  be  made  to  him.  Third. 
That  the  heirs  had  not  been  summoned 
to  show  cause  against  the  sale  as  is  re- 
quired by  the  statute. 

There  were  other  matters  alleged  in  rela- 
tion to  certain  deeds  executed  by  McCoy 
and  wife  to  Bishop  and  Bailey,  but  they 
are  of  no  importance  as  to  the  questions 
considered  by  the  court.  The  purchasers 
and  Bishop  were  made  defendants,  and  the 
purchasers  answered ;  and  a  good  deal  of 
testimony  was  introduced  into  the  cause, 
which  however  it  is  unnecessary  to  state. 
The  cause  came  on  to  be  heard  in  December 
1846,  when  the  court  afiirmed  the  proceed- 
ings and  decrees  in  the  cause  in  the  County 
court,  and  dismissed  the  cross  bill,  with 
costs  in  both  cases.  From  this  decree  the 
heirs  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Stanard  and  Bouldin,  for  the   appellants. 
Patton,  for  the  appellees. 

LEE,  J.  The  proceeding  complained  of 
in  these  causes  was  one  taken  under  the 
second  section  of  the  act  of  January  14, 
1829,  authorizing  in  certain  cases,  the  <«ale 
of  small  inheritances.  Supp.  Rev.  Code 
208.  It  provided  for  a  sale  by  order  of  the 
court,  where  any  one  of   the   heirs    of   any 


estate  descended  should  be  an  infant,  feme 
covert,  non  compos  mentis  or  beyond  sea, 
and  the  dividend  of  each  heir,  in  the  opin- 
ion of  the  court,  should  not  exceed  the 
value  of  three  hundred  dollars ;  the  proceeds 
of  sale  to  be  distributed  among  those  enti- 
tled. This  provision  was  £rst  enacted  in 
1790,  and  constituted  the  first  section 
596  of  an  act  amendatory  of  *the  law  of 
descents.  13  Hen.  Stat.  122.  By  this 
act  the  sale  was  authorized  where  the  divi- 
dend of  each  heir  did  not  exceed  thirty 
pounds.  It  was  re-enacted  in  1792,  (the 
sum  named  being  one  hundred  dollars, )  and 
constituted  the  twentieth  section  of  the  act 
of  descents  then  passed.  1  Rev.  Code  1814, 
p.  237.  At  the  revisal  of  1819,  it  was  again 
enacted  in  nearly  the  same  terms ;  but  the 
power  to  sell  was  extended  to  all  cases  in 
which  the  dividend  of  each  heir  shonld 
not  exceed  three  hundred  dollars;  and 
it  constitutes  the  twentieth  section  of 
the  pct  of  descents.  1  Rev.  Code  1819,  p. 
358.  By  the  act  of  February  27,  1828,  the 
section  was  repealed ;  but  in  the  following 
year  it  was  re-enacted  in  the  same  terms. 
Supp.  Rev.  Code,  p.  208,  224. 

The  construction  of  the  clause  defining 
the  cases  in  which  the  power  to  direct  the 
sale  is  to  be  exercised,  is  now  presented  for 
consideration  for  the  first  time  in  this  court ; 
and  the  question  arising  in  this  case  is. 
Whether  by  the  **dividend  of  each  heir," 
which  is  not  to  exceed  the  value  of  three 
hundred  dollars  in  the  case  in  which  a  sale 
is  authorized,  is  meant  the  share  of  each 
heir  in  the  estimated  value  of  the  property 
taken  as  a  whole,  or  the  estimated  value 
of  each  share  of  the  estate,  if  the  same 
were  to  be  equally  divided  among  the  heirs 
of  the  decedent. 

It  appears  that  the  commissioner  to  whom 
the  subject  was  referred  by  the  court,  re- 
ported that  the  property  of  which  Barton 
thc'intestate  died  seized,  (excluding  the  part 
assigned  to  the  widow  for  her  dower, )  was 
in  their  opinion  taken  as  a  whole  and  undi- 
vided, worth  thirteen  hundred  dollars;  a 
sum  which,  divided  among  the  four  heirs, 
would  give  to  each  more  than  three  hundred 
dollars.  But  they  stated  in  addition,  that 
while  the  property  was  susceptible  of  being 
divided  into  four  equal  parts,  yet  by  such  a 
partition  the  interest  of  all  parties 
599  would  be  injuriously  affected,  *t>ecattse 
in  their  opinion  each  share,  if  so  di- 
vided, would  not  be  worth  more  than  two 
hundred  and  fifty  dollars. 

In  many  cases  of  estates  descended,  the 
estimated  value  of  the  shares  of  all  the 
heirs,  supposing  an  equal  partition  to  be 
made,  is  greater  than  that  of  the  whole 
property  divided.  In  others,  there  is  little 
or  no  sensible  disparity  in  the  estimated 
values  of  the  property,  divided  and  undi- 
vided. This  case  falls  within  a  third  class, 
in  which  the  value  of  the  estate  is  so  less- 
ened by  partition,  (according  to  the  estimate 
made, )  that  each  heir  would  get  a  portion 
of  property  worth  less  than  three  hundred 
dollars,  while  if  a  sale  of  the  whole  be  made, 
he  will  get  upwards  of  that  sum  in  money. 
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It  is  possible  that  the  policy  which  the 
framers  of  this  section  had  in  view  may 
have  been,  in  part,  to  avoid  the  evils  which 
have  been  elsewhere,  and  especially  in 
I^rance,  so  sensibly  felt,  of  minute  subdi- 
visions of  lands  by  repeated  and  successive 
partitions  of  small  inheritances  among*  the 
heirs  of  those  dying  possessed  of  the  same. 
But  it  cannot  be  doubled,  I  think,  that  the 
chief  object  was  to  promote  the  interest  of 
the  heirs;  it  being  assumed  that  where  an 
estate  descended  was  of  so  inconsiderable 
value  as  those  contemplated  by  the  provi- 
sion, it  would  be  more  to  their  interest  to 
sell  it  and  divide  the  money  than  to  make 
partition.  Now  where  the  estimated  value 
of  all  the  shares,  if  the  property  be  divided, 
would  be  equal  to  what  it  would  bring  if 
sold  under  the  order  of  the  court,  no  ques- 
tion could  arise  if  each  share  were  less  than 
the  prescribed  sum.  But  where  the  esti- 
mated value  of  each  share,  if  partition  be 
made,  would  be  g^reater  than  the  amount 
which  each  heir  would  receive  if  the  prop- 
erty were  sold,  if  the  former  exceeded  three 
hundred  dollars,  though  the  latter  might 
be  less  than  that  sum,  I  think  it 
600  would  be  clearly  not  a  case  in  *^ which 
the  court  would  be  authorized  to  direct 
a  sale ;  because  the  main  object  of  the  law, 
to  wit,  to  promote  the  interest  of  the  parties 
entitled,  would  be  thereby  defeated.  On 
the  other  hand,  where  the  share  of  each 
heir,  if  partition  were  made,  would  be  of 
less  value  than  three  hundred  dollars,  I 
think  the  court  might  properly  direct  a  sale, 
notwithstanding  it  might  be  of  opinion  it 
would  bring  a  sum  which  would  yield  more 
than  three  hundred  dollars  to  each  party 
entitled  to  distribution.  Nor  would  the 
validity  of  the  sale  be  in  any  manner 
affected  if  it  should  turn  out  that  the  land 
actually  did  bring  such  a  sum.  It  was 
clearly  not  the  intention  of  the  act  that  the 
land  should  be  sold  for  less  than  the  great- 
est sum  it  would  bring;  and  although  this 
might  be  sufficient  to  yield  more  than  three 
hundred  dollars  to  each  heir,  that  amount 
would  not  be  the  test  of  the  court's  juris- 
diction ;  the  true  criterion  being  the  opinion 
of  the  court  before  the  sale  is  ordered  as  to 
the  probable  value  of  each  share  of  the  land, 
if  the  same  were  divided  in  kind,  .when  sold 
separately.  And  although  it  might  be  made 
to  appear  in  some,  subsequent  proceeding 
that  the  court  was  mistaken  in  its  opinion, 
and  that  each  share,  if  sold  separately, 
would  have  been  worth  more  than  three 
hundred  dollars,  yet,  assuming  that  no 
fraud  is  justly  imputable  to  any  party,  and 
that  that  opinion  was  fairly  formed  upon 
reasonable  grounds,  and  with  such  lights 
as  were  before  the  court,  I  cannot  think 
that  a  fair  purchaser  should  be  afterwards 
disturbed. 

The  cases  to  which  I  have  thus  referred 
as  constituting  the  third  class,  are.  I  think, 
peculiarly  fit  for  the  esercise  of  the  power 
conferred  by  the  statute,  and  present  a 
state  of  *  facts  to  which  the  law  was  exactly 
intended  to  apply.  Not  only  the  supposed 
general  advantage  of  converting  an  incon- 


siderable real   property   into   money    is  se- 
cured to  tiie  parties,  but  the  particular 

601  ^advantage  of  an  enhancement  of  the 
value  of   their  estate.     And  that  their 

interest  is  mainly  to  be  consulted,  as  has 
been  already  intimated,  I  can  perceive  no 
reasonable  ground  to  doubt.  If  it  were  made 
to  appear,  in  any  driven  case,  that  it  would  be 
plainly  to  the  interest  of  the  heirs  that  the 
property  should  be  retained,  surely  the  act 
is  not  so  imperative  in  its  terms  that  the 
court  would  feel  itself  required  to  direct  a 
sale. 

The  case  put  by  the  counsel,  in  illustration 
of  what  he  regards  as  the  fallacy  of  the 
construction  he  is  resisting,  is  not,  I  think, 
at  all  apposite  to  the  present  case.  He  puts 
the  case  of  a  manufacturing  mill  worth 
thousands,  if  sold  entire,  but  which,  if 
divided  in  kind  among*  several  parties, 
would  be  rendered  valueless.  Such  a  prop- 
erty is  not  susceptible  of  a  division  in  kind, 
in  any  just  or  beneficial  sense,  and  a  differ- 
ent mode  of  making  partition  must  be 
adopted.  Whether  in  the  case  put  a  sale 
could  be  resorted  to,  I  undertake  to  express 
no  opinion.  In  the  case  we  have  it  abundant- 
ly appears  that  a  division  of  the  property 
in  kind  might  have  been  made,  thoug'h  such 
a  division  would  have  been  attended  with 
a  sensible  diminution  of  its  value. 

The  interpretation  of  this  statute  thus 
indicated  is,  I  think,  the  soundest  and  moat 
rational,  and  so  far  from  doing  violence  to 
its  terms,  will  be  found  to  be  in  perfect  ac- 
cordance with  them.  The  term  **dividend" 
is  perhaps  more  frequently  used  to  signify 
by  an  extension  of  its  primary  meaning,  a 
share  in  money  of  a  common  fund,  but  it 
may  with  perfect  correctness  be  applied  to 
land  or  any  other  subject  held  by  several 
in  joint  ownership.  And  if  it  were  in- 
tended to  use  it  in  this  act  in  the  sense  of  a 
share  in  a  moneyed  subject,  (the  estimated 
amount  of  the  proceeds  of  sale, )  the  expres- 
sion would  perhaps  have  been  '*and  the  div- 
idend of  each  heir   shall  not    exceed 

602  three  hundred  dollars,"  *or  **the  sum 
of   three   hundred  dollars,*'    or  some 

similar  phrase;  whereas  it  is  *^and  the  div- 
idend of  each  heir  shall  not  exceed  the 
value  of  three  hundred  dollars:"  thus  im- 
porting a  share  in  kind  or  thing  of  a  certain 
value,  rather  than  a  sum  of  money  which  is 
itself  the  very  measure  and  expression  of 
value. 

But  it  is  said,  the  portion  assigned  to  the 
widow  for  dower  was  excluded  from  the 
estimate  of  value  made  by  the  court ;  and 
that  it  is  now  shown  there  was  another  lot 
belonging  to  the  estate,  which  was  not 
brought  to  the  notice  of  the  court,  and'  its 
value  therefore  not  estimated;  and  that  be- 
fore the  court  could  direct  a  sale,  it  was 
bound  to  estimate  the  value  of  the  whole 
estate  descended. 

Whether  the  act  only  authorizes  a  sale 
where  the  share  of  each  heir  in  the  whole 
estate  descended  does  not  exceed  the  pre- 
scribed sum,  or  whether  a  parcel  such  as  a 
particular  tract  separated  from  the  residue 
of   the   lands,  may  be  sold  under  its  provi- 
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sions,  is  a  question  which  may  not  be  alto- 
gether unworthy  of  consideration.  Cases 
may  arise  in  which  it  mig^ht  be  highly 
beneficial  to  the  heirs  that  a  detached  parcel 
of  property  might  be  sold  and  the  residue 
equally  divided.  But  without  intimating 
any  opinion  on  this  point,  and  although 
the  part  assigned  to  the  widow  for  her  dower 
is  of  course  part  of  the  estate  descended,  it 
is  to  be  observed  that  the  interest  of  the 
heirs  in  it  is  but  a  dry  reversion  the  sale 
of  which  could  scarcely  be  contemplated 
under  the  provisions  of  this  act.  What 
was  intended  to  be  sold,  was  the  subject  of 
which  the  heirs  were  entitled  to  the  imme- 
diate possession  and  enjoyment  for  present 
comfort  and  subsistence  as  soon  as  partition 
should  be  made.  Now,  whether  the  case 
of  McClintic  V.  Manns,  4  Munf.  328,  is  to 
be  understood  as  affirming  the  legal  right 
to  demand  partition  of  dower  lands  among 
the  heirs  during  the  life  of  the  tenant 

603  in  dower  or  not,  certainly  *it  has  not 
been  the  usage  in  Virginia   to  make 

partition  of  such  lands  until  after  the  death 
of  the  doweress.  And  it  would  be  extremely 
difficult  if  not  impossible  for  the  court  to 
form  any  correct  estimate  of  the  value  of 
the  reversion  in  such  a  case.  Besides,  the 
sale  of  a  reversion  would  generally  be  at  a 
serious  loss,  and  frequently  a  great  sacri- 
fice, thus  defeating  what,  as  already  inti- 
mated, I  take  to  be  the  great  object  of  the 
law.  I  think  the  widow's  dower  land  is, 
according  to  general  usage  throughout  the 
state,  properly  regarded  as  not  a  fit  subject 
of  partition,  either  in  kind  or  by  a  sale, 
and  that  the  other  lands  may  be  sold  by 
order  of  the  court,  without  taking  the  former 
into  the  estimate,  leaving  it  to  be  the  sub- 
ject of  future  disposition,  when  it  falls  in 
upon  the  death  of  the  tenant  for  life. 

The  omission  to  include  in  the  estimate 
the  lot  near  Charlottesville  does  not  appear 
on  the  face  of  the  proceeding  in  the  county 
court  prior  to  the  sale,  but  is  set  up  in  the 
petition  to  open  the  order  of  sale,  filed  by 
the  appellants,  and  in  their  answers  ten- 
dered therewith,  and  in  their  cross  bill  and 
supplemental.  It  is  new  matter  of  defence 
now  set  up  after  the  sale  has  been  made 
and  confirmed,  by  virtue  of  which  it  is 
sought  to  annul  the  whole  proceeding  and 
reclaim  the  property. 

There  would  seem  to  be  some  want  ^of 
precision  in  the  authorities  as  to  the  extent 
to  which  an  infant  is  entitled  to  avail  him- 
self of  the  right  to  appear  and  make  de- 
fence after  he  attains  full  age,  even  in  those 
cases  in  which  it  is  absolutely  required  that 
time  should  be  reserved  to  him  for  that 
purpose.  In  1  Daniel's  Chy.  Pract.  205,  it 
is  laid  down  in  general  terms,  that  an  in- 
fant defendant  is  as  much  bound  by  a  de- 
cree in  equity  as  a  person  of  full  age. 
Therefore,  says  the  author,  if  there  be  an 
absolute  decree  made  against  a  defendant 
who    is    under    age,    he  will  not    be 

604  ^permitted  to   dispute  it   unless   upon 
the  same  grounds  upon  which  an  adult 

might  have  disputed  it,  such    as  fraud,  col- 
lusion or  error.     And  in  the  case  of  a  decree 


of  foreclosure,  although  a  day  must  be  given 
the  infant  to  show  cause  against  it,  he  can 
only  do  so  by  showing  error.  He  may  not 
unravel  the  account,  nor  is  he  even  entitled 
to  redeem  by  paying  the  amount  due.  Mal- 
lack  V.  Galton,  3  P^  Wms.  352;  Bishop  of 
Winchester  v.  Beavor,  3  Vea.  R.  314;  Wil- 
liamson V.  Gordon,  19  Ves.  R.  114.  In  other 
cases,  it  would  seem  he  may  obtain  leave  to 
amend  the  answer  filed  for  him,  or  to  put 
in  a  new  one,  showing  grounds  of  defence 
not  before  the  court,  or  not  insisted  on  at 
the  former  hearing.  Bennett  v.  Lee,  2 
Atk.  R.  531;  Napier  v.  Liord  Effingham,  2 
P.  Wms.  401 ;  Fountain  v.  Carine,  I  P. 
Wms.  504;  Stephenson  v.  Stephenson,  6 
Page's  R.  353;  James  v.  James,  4  Page's 
R.  115. 

But  if  this  matter  were  now  available  to 
set  aside   the  decree,    the  appellants  have 
failed   to   make   out    the   case    which  they 
allege.     There  is  no  sufficient  evidence  that 
there  was  such  a  lot  belonging  to  the  estate 
as   that  charged  to  have  been   improperly 
omitted  from  the  estimate.     No  written  evi- 
dence of  title  is  exhibited,  nor  any  contract 
of  purchase  proven.     They  prove  the  execu- 
tion of  an  order  to  Marchant  by  Bishop  as 
administrator  of  Burton  to  make  a  deed  to 
Hawkins   for  a  lot  he  had  previously  con- 
veyed  to  Marchant.    Whether   the  lot  had 
in    fact  been   purchased  by  Burton,  and  if 
purchased,     whether    paid    for  or  not,   or 
whether   the  claim  of  Burton   was   in   the 
nature  of  a  lien  for  a  debt  which  had  been 
paid,  or  what  was  the  nature  of  his  claim, 
IS  nowhere  explained.    The  commissioners, 
in  their  report,  seem  to  regard  the  property 
valued    by  them  as  the  whole  of  the  estate. 
And  certainly  this  order  is  insufficient  of 
itself  to  prove  that  Burton  died  seised  of 
an  estate  of  inheritance  in  this  lot,  which, 
upon  his  death,  passed   to  his   hein. 
605      Nor  *is  there  any  evidence  as  to  the 
value  of   this  lot,    or  to    show   that 
the  value  of  each  heir's  share,  added  to  the 
estimated   value   of  the  share  in  the  other 
property,    would   make  the  value  of  each 
share  in  the  whole  estate  greater  than  three 
hundred  dollars.     The  appellants  allege,  it 
is  true,    that  this  lot  was  worth  about   two 
hundred   and  twenty-five  dollars,    and  that 
Bishop  had  sold  it  to  Hawkins  at  about  two 
hundred    dollars.     Of  this,    however,    there 
is  no  proof :  and  even  if  the  sum  for  which 
it  is  said  Bishop  sold  it  to  Hawkins  be  as- 
sumed as  the  value  at  the  time  of  the  order 
for  the  sale,  one-fourth  of   that  sum    added 
to  the  estimated  value  of  each  share  in  the 
other  property,  if  divided,   would  not  make 
it   exceed   the.  prescribed  amount.     If  the 
price   at  which  the  appellant  Burton  states 
in  his  answer  his  father  had  purchased  the 
lot   of  Marchant  shortly  before   his  death, 
be  assumed  as  the  fair  value,  the  shares  of 
each    heir   in  the    whole  estate  would  still 
be  less  than  the  three  hundred  dollars.     And 
moreover,    if  all  this  were  otherwise,   yet 
here  the  interest  of  a  fair  purchaser  under 
the   decree  is  involved,  and  a   grave  ques- 
tion arises  as  to  how   far  his  rights  are  to 
be  affected  by  any  error  or  irregularity  in 
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the  proceedings.  There  are  strong  author- 
ities to  show  that  a  purchaser  under  a  decree 
will  not  be  affected  by  such  errors  or  irreg- 
ularities; and  that  he  is  not  bound  to  ^o 
through  all  the  proceedings  and  look  into 
all  the  circumstances,  and  see  that  the  de- 
cree is  right  in  all  its  parts,  and  that  it 
cannot  be  altered  in  any  respect.  He  can- 
not of  course  be  protected  against  a  title 
not  in  issue  in  the  cause,  nor  against  the 
claims  of  persons  not  parties  to  the  cause, 
and  therefore  not  bound  by  the  decree; 
but  it  should  seem  that  he  has  the  right  to 
presume  the  court  has  taken  the  necessary 
steps  to  investigate  the  rights  of  the  par- 
ties, and  upon  such  investigation  has  prop- 
erly decreed  the  sale.  Bennet  v.  Hamil,  2 
Sch.  &I#ef.  566;  Lutwych  v.  Winford, 

606  *2  Bro.  C.  C.  248 ;  t#loyd  v.  Johnes,  9 
Ves.    R.    36,    65;  Curtis   v.    Price,  12 

Ves.  R.  89,  101.  See  also  Booth  v.  Rich,  1 
Vern.  R.  295 ;  Mills  v.  Dennis,  3  John.  Ch. 
R.  367.  I  do  not  deem  it  material  however 
to  the  decision  of  this  case  further  to  pros- 
ecute this  enquiry,  or  to  express  any  de- 
finitive opinion  upon  the  point  involved. 

I  think  there  is  nothing  in  the  objection 
that  a  summons  had  not  been  served  upon 
the  heirs  before  the  order  of  sale  was  made. 
They  were  all  under  age ;  and  it  can  hardly 
be  supposed  the  legislature  intended  that 
process  should  be  served  upon  infants. 
There  can  be  no  discrimination  between 
minors  of  different  ages,  and  none  is  made 
by  the  act ;  and  if  it  be  necessary  to  serve  a 
process  upon  any,  it  must  be  equally  so  to 
serve  it  upon  those  of  the  most  tender  years, 
and  who  would  of  course  be  utterly  unable 
to  comprehend  what  was  intended,  or  to 
make  any  response  after  they  were  so  sum- 
moned. So  idle  a  form  it  cannot  be  sup- 
posed was  intended  to  be  observed,  and  we 
must  infer  that  the  heirs  intended  to  be 
summoned  were  such  of  them  as  should  be 
of  full  age  and  qualified  to  make  defence. 
And  this  derives  countenance  from  the  pro- 
vision of  the  act  of  March  3d,  1827,  (Supp. 
Rev.  Code  134,)  concerning  the  sale  of  the 
lands  of  infants  at  the  instance  of  guard- 
ians. This  act  requires  the  adult  heirs 
only,  in  terms,  to  be  summoned. 

But  if  these^nfant  heirs  had  been  sum- 
moned they  could  only  have  made  defence 
by  a  guardian  ad  litem,  and  one  must  have 
been  appointed  by  the  court  for  that  pur- 
pose. This  has  been  done,  and  an  answer 
filed  submitting  the  rights  of  the  infants  to 
the  protection  of  the  court.  This  defence 
was  made  for  the  infants  in  the  only  way 
in  which  it  could  be  made,  and  it  is  now 
wholly  immaterial  whether  a  summons  had 
been  previously  served  upon  them  or  not. 

There  is  yet  another    view  of  this 

607  case  going  beyond  *those  which  have 
been  already  presented,  which  I  think 

fatal  to  the  pretensions  of  the  appellants. 

At  common  law  in  actions  against  infant 
heirs  for  debt,  at  the  suit  of  specialty  cred- 
itors of  their  ancestor,  either  party  might 
pray  that  the  parol  might  demur:  and  a 
similar  practice  obtained  in  equity  where 
a  suit  was  brought  to  enforce  the  legal  lia- 


bility of  the  heir  to  pay  specialty  debts  of  the 
ancestor  out  of  the  assets  descended,  whether 
the  suit  were  brought  by  the  specialty  cred- 
itor or  by  a  simple  contract  creditor  to  mar- 
shal the  assets.  In  such  a  case  no  decree 
for  relief  would  be  pronounced  during  the 
infancy  of  the  heir.  Courts  of  equity  went 
further  and  extended  this  protection  to  the 
infant  in  other  cases  besides  those  in  which 
the  parol  could  demur  at  law;  and  they 
adopted  a  general  rule  by  which  in  cases  of 
foreclosure  and  partition,  and  other  cases 
in  which  the  courts  were  asked  to  sell  and 
convey  the  real  estate  of  an  infant,  and  in 
which  the  execution  of  the  conveyance  was 
necessarily  to  be  deferred  until  the  infant 
attained  his  age,  he  was  entitled  to  an  op- 
portunity after  that  period,  to  show  cause 
against  the  decree ;  and  a  provision  was  ac- 
cordingly inserted  in  the  decree  reserving 
the  right  so  to  do.  By  the  KncfHsh  statute 
abolishing  the  rule  for  the  parol  demurring, 
(1  Will,  iv,  ch.  47,)  provision  is  made  em- 
powering the  court  in  certain  cases  to  com- 
pel an  immediate  conveyance  from  an 
infant  heir;  and  there  are  other  statutes 
giving  the  court  jurisdiction  to  order  the 
immediate  conveyance  of  an  infant's  estate. 
And  in  such  cases,  as  well  as  those  in  which 
no  conveyance,  either  in  form  or  in  sub- 
stance, is  directed,  the  infant  is  held  bound 
by  the  decree,  and  no  day  is  given  him  to 
show  cause  after  he  becomes  of  age.  In  all 
other  cases  it  seems  to  be  agreed,  the  gen- 
eral rule  is  that  time  must  be  given  him 
after  he  becomes    of    age    to    show    cause 

against  the  decree.     And  even    in   a 
608      case  of  foreclosure  as  we  *have  seen, 

time  must  be  given ;  though  in  that 
case,  the  only  cause  that  can  be  shown  is 
error  in  the  decree.  See  Tuckfield  v.  Bul- 
ler,  Amb.  R.  197;  Kyre  v.  Countess  of 
Shaftsbury,  2  P.  Wma.  102;  Booth  v.  Rich, 
1  Vern.  R.  295 ;  Cooke  v.  Parsons,  2  Vern. 
R.  429;  The  Duchess  of  Buckingham  v. 
Sheffield,  Amb.  R.  586;  Price* v.  Carver,  3 
Myl.  Sl  Cr,  167;  Mills  v.  Dennis,  3  John. 
Ch.  R.  367.  And  such  I  suppose  is  the  gen- 
eral rule  in  Virginia  where  the  rule  of  the 
parol  demurring  has  been  also  abolished ; 
for  although  by  the  act  of  December  21, 
1818,  (1  Rev.  Code,  p.  204,  \  41,)  the  superior 
courts  of  chancery,  and  by  the  act  of  Jan- 
uary 1828,  (Supp.  Rev.  Code,  p.  178,  2  5.) 
the  County  courts  are  authorized  to  make 
immediate  conveyance  of  the  estate  of  an 
infant  or  any  other  person,  in  a  proper  case, 
yet  by  the  proviso  contained  in  the  first 
mentioned  act  it  is  expressly  declared  that 
it  was  not  to  be  construed  to  affect  the 
right  of  an  infant  or  any  other  person  to 
show  cause  against  the  decree  within  the 
same  time  as  if  it  had  never  passed.  But 
this  rule  I  apprehend  is  properly  applicable 
to  chancery  suits  proper,  inter  partes,  in 
which  the  heir  stands  as  defendant  and  re- 
lief is  sought  in  invitum  in  respect  of  prop- 
erty vested  in  him  by  grant,  devise  or 
descent,  and  should  not  be  applied  to  the 
peculiar  statutory  proceeding  for  the  sale 
of  small  inheritances  which  we  have  under 
consideration.     It  must  be  the  intention  of 
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this  act  to  make  an  immediate  conveyance 
of  the  infant's  estate,  and  to  bind  him  by 
the  order  which  it  makes  for  the  sale.  A 
different  construction  would  defeat  the  ob- 
ject which  the  legislature  must  be  supposed 
to  have  had  in  view.  It  is  of  course  to  the 
interest  of  the  infant  that  the  property 
should  bring  the  best  possible  price,  and 
it  is  to  the  public  interest  that  the  real 
estate  of  the  citizen  should  be  properly^  cul- 
tivated and  improved.  But  who  would  be 
willing  to  purchase  the  land  of  an  in- 

609  fant  at  a  fair  price,  or  to  *improve  it 
after  he  should  purchase   it,    if  at   a 

remote  period  when  the  infant  attained  his 
age,  he  could  come  in,  rip  up  the  whole 
proceeding  and  reclaim  the  property?  The 
effect  must  be  either  to  put  an  end  to  such 
sales  altogether,  or  to  occasion  ruinous 
sacrifices,  still  further  impoverishing  the 
helpless  and  needy  object  of  the  court's  pro- 
tection. 

There  is  nothing  in  this  act  stamping  the 
measure  which  it  provides  with  the  distinc- 
tive character  of  a  chancery  suit.  The  form 
of  proceeding  by  bill  and  answer  may  be 
a  very  convenient  as  it  has  been  a  very 
common  one,  to  obtain  the  order  for  the  sale ; 
but  there  is  nothing  to  make  it  necessary 
to  adopt  it.  It  is  true  it  is  to  courts  possess- 
ing chancery  jurisdiction  the  power  to 
direct  the  sale  has  been  confided :  But  this 
may  be  because  it  more  conforms  to  those 
which  such  courts  usually  exercise  and  to 
their  manner  of  proceeding  than  to  those  of 
the  law  courts,  or  because  the  care  and 
management  of  infants  and  their  estates 
seems  more  appropriate  to  the  former  than 
to  the  latter.  But  this  act,  unlike  that  con- 
cerning sales  of  infants'  estate  at  the  in- 
stance of  guardians,  does  not  require  that 
a  bill  be  fil^  setting  forth  the  facts  of  the 
case,  on  oath,  nor  that  an  answer  shall  be 
filed  on  oath  by  a  guardian  ad  litem,  and 
in  certain  cases  by  the  infant  himself.  It 
does  not  in  terms  require  any  bill  or  answer 
to  be  filed,  or  any  pleadings  whatever.  The 
process  which  it  directs  to  be  issued  is  not 
the  usual  subpoena  in  chancery  to  answer  a 
bill,  but  a  special  summons  to  the  heir  to 
appear  and  show  cause  against  the  sale. 
The  order  of  publication  against  any  heir 
that  may  be  absent,  is  to  be  inserted  in  a 
newspaper;  but  it  is  not  required  to  be 
posted  at  the  court-house  door,  as  in  chan- 
cery cases  proper.  No  provision  is  made  as 
there  is  in  the  act  just  referred  to,  requir- 
ing the  testimony  to  be  taken  and  filed  in 
writing;  and    the   minute    directions 

610  contained  in  that  act  are  all  *omitted 
in  this.     Nor  is  any   day   directed    to 

be  given  the  infant  after  he  attains  his  age 
to  show  cause  against  the  decree.  I  think 
the  proceeding  is  not  to  be  regarded  as  a 
chancery  suit  proper;  and  that  although  the 
form  of  filing  a  bill  in  which  the  infant 
heirs  may  be  named  as  defendants  be 
adopted,  yet  they  are  in  fact  to  be  regarded 
as  equally  actors  in  the  matter,  under  the 
protecting  care  of  the  court;  and  indeed  I 
perceive  no  sufficient  reason  why  the  court 


may  not  upon  a  simple  suggestion  ore  tenus, 
after  having  caused  the  proper  parties  to  be 
summoned,  proceed  to  hear  the  testimony 
generally  at  bar,  and  if  satisfied  that  the 
estate  is  one  of  the  inconsiderable  value 
contemplated  by  the  statute,  make  the  order 
for  the  sale  in   a  summary   way.     In  short 

1  regard  it  as  one  of  those  special  cases  in 
which  by  statutory  provision,  authority  and 
jurisdiction  are  given  to  the  court  for  spe- 
cial reasons  and  purposes,  to  order  the  im- 
mediate conveyance  of  an  estate  vested  in 
an  infant,  and  in  which  he  is  bound  by  the 
order,  and  entitled  to  no  day  after  he  at- 
tains his  age  to  show  cause  against  it. 
The  court  judges  for  the  infant  and  must 
be  presumed  to  have  exercised  its  judgment 
honestly  and  discreetly;  and  the  infant 
must  be  concluded  unless  he  can  show  fraud, 
collusion  or  error.  Cases  of  this  character 
occur  in  England  under  the  statutes,  1  Will, 
iv,  c.  47,  (concerning  the  parol  demurring); 

2  Geo.  iv,  and  1  Will,  iv,  c.  60,  (concern- 
ing conveyances  of  trust  estates  in  certain 
cases) ;  4  and  5  Will,  iv,  c.  23,  (concerning 
escheats  and  forfeitures  of  property  holden 
in  trust) ;  and  2  Vict.  c.  69,  (concerning 
transfers  of  estates  vested  in  the  heirs  and 
devisees  of  mortgagees).  They  are  the 
same  referred  to  in  1  Daniel's  Chy.  Pract 
208,  as  cases  in  which  no  clause  giving 
the  infant  a  day  to  appear  need  be  inserted 
in  the  decree.  In  Virginia,  besides  the  act 
under-  consideration,    similar   cases  would 

occur,  I  presume,  under  the  13th  sec- 
611  tion  of  the  act  of  1819,  (1  ♦Rev.  Code 
408, )  providing  for  the  conveyance  of 
estates  vested  in  infants,  in  trust  or  by  way 
of  mortgage ;  also  under  the  14th  section  of 
the  same  act  providing  for  the  making  or 
taking  on  behalf  of  an  infant,  the  surren- 
der of  a  former  lease  or  the  making  or  tak- 
ing a  new  one,  as  the  case  may  require,  and 
perhaps  under  other  provisions  of  that  and 
other  acts. 

It  is  true  that  by  what  seems  to  be  the 
final  order  made  in  this  cause  upon  the  com- 
ing in  of  a  report  of  the  commissioner  di- 
rected to  collect  and  distribute  the  proceeds 
of  the  sale,  time  is  given  the  infant  defend- 
ants after  they  should  attain  their  age  to 
show  cause  against  the  decree.  But  this 
will  not  vary  the  case.  This  order  was  not 
made  until  more  than  a  year  after  the  par- 
chasers  had  bought  the  property,  and  the 
sale  had  been  confirmed  by  the  court.  And 
if  the  infants  were  not  entitled  under  the 
law  to  such  a  reservation,  this  order  cannot 
have  the  effect  to  confer  the  right  to  it  upon 
them,  nor  are  the  purchasers  at  the  sale  to 
be  affected  by  it. 

The  decree  should  perhaps  be  corrected  by 
declaring  it  to  be  without  prejudice  to  the 
right  of  the  heirs  at  law  of  Frances  McCoy 
to  require  security  to  be  given  for  the  forth- 
coming of  her  share  of  the  proceeds  of 
the  sale  at  the  death  of  the  said  Daniel  £. 
McCoy,  if  they  would  otherwise  be  entitled 
to  demand  the  same,  or  to  any  suit  which 
they  may  be  advised  to  institute  for  the  re- 
covery of  her  share  in  that  portion  of  the 
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estate  assig-ned  to  the  widow  for  her  dower ; 
and  so  amended,  I  think  it  should  be  af- 
firmed. 

MONCUEE  and   S4MUEL6,    Js.,    con- 
curred in  the  opinion  of  Lee,  J. 

AIvLEN,  J.,  dissented. 

Decree  a£Srmed. 


612     .^Michaux's  Adm*r  v.  Brown  &  als. 

January  Term,  1854.  RIcIimoDd. 

I.  JudgnMot*— equity  of  RedMBption— 5«ibject  to  Lien 
of— Satoequent  Purchuer  of -Priority.*— A  Judir- 
ment  Is  a  lien  upon  an  equity  of  redemption  in  land, 
and  will  be  preferred  to  a  subsequent  purchaser  of 
the  equity  of  redemption  not  hayinsr  the  lesral  title. 
And  the  lien  of  the  J  udflrment  extends  to  the  whole 
equity  of  redemption. 

a.  5ttnie- Injunction  against ^DlMolntlon— Effect  upon 
Lien.t— Thoug-h  the  Judflrment  was  enjoined  at  the 
time  of  the  purchase,  yet  upon  the  dissolution  of 
the  injunction,  the  lien  relates  back  to  the  date  of 
the  judfirment,  and  so  has  priority  oyer  the  equity 
of  the  purchaser. 

3.  Snnie— Same— 5anie— Damages  Become  Part  of  Jnds* 
ment— The  damasres  on  the  dissolution  of  an 
injunction  to  a  jadarment  become,  as  to  the  party 
obtaining  it.  a  part  of  the  judgment ;  and  are 
embraced  in  the  lien  of  the  judgment  upon  the 
equity  of  redemption. 

4.  Bonds— Judgment  for  Penalty— To  What  Lien  Bx- 
tendst— Case  at  Bar.— A  judgment  being  rendered 
for  the  penalty  of  a  bond,  to  be  discharged  by  the 
payment  of  the  principal  sum  due  and  interest ; 

^Judgments— Equity  of  Redemption— Subject  to.— The 
equity  of  redemption  in  land  conveyed  in  trust  to  se- 
cure debts  is  subject  to  the  lien  of  judgments  sub- 
sequently obtained.  Hale  v.  Home,  21  Gratt.  112, 
citing  the  principal  case  at  page  122. 

tinjunctions— Dissolution.— In  Bloss  v.  Hull,  27  W. 
Va.  510,  it  is  said:  "Some  objections  are  also  made  by 
the  appellant  to  the  form  of  the  decrees  dissolving 
the  injunctions  awarded  on  his  original  and 
amended  bills.  I  do  not  regard  it  important  to  notice 
these  objections.  They  are  not  sustained  by  an  in- 
spection of  the  decrees  themselves,  but  moreover,  if 
there  had  been  any  irregularities  in  them,  they 
could  not  operate  to  the  prejudice  of  the  appellant, 
if  the  final  decree  dismissing  the  plaintiff's  bill  was 
right,  as  we  have  seen  it  was.  The  said  decrees 
must  be  constraed  with  reference  to  the  final  de- 
cree, and  so  construed,  they  do  not  prejudice  the 
appellant  Clay  tor  v.  Anthony,  15  QratU  518;  Bent^ 
ley  V.  Harris,  2  Id.  357;  Michaux  v.  Brovm^  10  Id.  612." 

See  monographic  note  on  "Injunctions"  appended 
to  Claytor  v.  Anthony,  15  Gratt  518. 

$Bonds— Judgment  for  Penalty— To  What  Lien  Ex- 

tend8.~if  the  judgment  does  not  carry  interest  on 
its  face,  it  can  only  be  recovered  by  action  or  suit 
upon  the  judgment;  it  is  not  a  part  of  the  judgment 
and  of  course  cannot  be  recovered  by  execution 
thereon,  nor  does  the  lien  of  this  judgment  extend 
to  it  Tazewell  v.  Saunders,  18  Gratt  868,  citing 
Mercer  v.  Beale,  4  Leigh  180:  Michaux  v.  Brown,  lo 
Qratt.  612;  Mower  v.  Kip,  6  Paige's  R.  88. 

See  monographic  note  on  "Bonds"  appended  to 
Ward  v.  Churn.  18  Gratt  801. 


and  the  payment  of  the  money  having  been  de- 
layed by  an  Injunction  until  the  principal  sum  due 
and  the  interest  exceed  the  penalty,  the  lien  of 
the  judgment  only  extends  to  the  penally,  the 
damages  upon  the  dissolution  of  the  injunction, 
and  the  costs  at  law,  without  continuing  interest. 

5.  Equity  Practice— Purchase  of  Land  from  Judgment 
Debtors— Bill  Asking  Relief  against  Judgment— Case 

at  Bar.— Purchasers  of  land  from  a  judgment 
debtor  file  a  bill,  making  the  judgment  creditor 
and  other  purchasers  of  land  from  the  debtor, 
parties,  assailing  the  judgment  setting  out  the 
different  purchases,  and  insisting  that  if  the  judg- 
ment is  valid  the  plaintiffs  are  entitled  to  have  it 
paid  ratably  by  the  purchasers  ;  and  they  ask  for 
this  and  for  general  relief.  The  creditor  answers, 
maintaining  the  validity  of  his  judgment  and 
'  claiming  to  have  his  debt  paid  out  of  the  lands 
held  by  his  debtor  at  the  date  of  the  judgment 
The  purchasers  who  are  defendants,  make  no 
objection  to  the  jurisdiction,  but  claim  exemption 
from  liability  to  the  judgment:  and  one  of  them 
insists  that  a  fund  in  court  arising  from  the  sale 
of  lands  conveyed  in  trust  for  his  benefit  shall  be 
paid  to  him.    Heo)  : 

I.  Same— Same— Same.— It  is  a  proper  case  for  the 
jurisdiction  of  a  court  of  equity,  which  should 
settle  the  rights  and  liabilities  of  the  parties  and 
decree  between  them, 
a.  Same— Same— Same— Case  at  Bar.— Though  the 
plaintiffs  ask  for  a  ratable  contribution  by  the 
parties,  yet  as  they  set  out  all  the  facts  and  ask 
for  general  relief,  and  it  appears  that  the  fund 
in  court  is  primarily  liable  to  satisfy  the  judg- 
ment that  fund  will  be  so  applied  to  the  relief 
of  the  plaintiffs. 

613  *On  the  Idth  of  June  1819,  Benjamin 

Moaby,  surviving  executor  of  L#.  H. 
Mosby  deceased,  who  sued  for  the  use  of 
Joseph  Michaux,  the  intestate  of  the  appel- 
lant, recovered  a  judgment  in  the  County 
court  of  Powhatan  against  Wade  Mosby 
and  Littleberry  it.  Mosby  his  appearance 
btfil,  for  eight  hundred  pounds,  to  be  dis- 
charged by  the  payment  of  four  hundred 
pounds,  with  interest  at  five  per  cent,  from 
the  21st  of  October  17%  until  paid.  A  fi. 
fa.  issued  on  the  judgment  on  the  24th  of 
June  1819,  which  was  levied,  and  a  delivery 
bond  executed.  On  the  19th  of  August  1819 
proceedings  were  stayed  by  an  injunction 
awarded  to  said  Wade  Mosby.  On  the  26th 
of  July  1826  the  injunction  was  dissolved 
with  damages,  for  a  failure  to  give  addi- 
tional security.  On  the  28th  of  September 
1826  a  fi.  fa.  issued  for  the  debt,  and  damages 
sustained  in  consequence  of  the  injunction 
amounting  to  five  hundred  and  fifty-five 
pounds  nine  shillings  and  ten  pence,  and 
was  returned  no  effects:  And  on  the  30th  of 
June  1828  two  writs  of  elegit  were  issued  on 
the  judgment  for  the  same  « amount  as  the 
last  execution,  and  the  costs,  one  of  which 
was  directed  to  the  sheriff  of  Powhatan  and 
was  returned  enjoined  by  the  Superior 
court  of  chancery ;  the  other  directed  to  the 
sheriff  of  Henrico,  was  delivered  to  the 
appellant's  intestate,  and  has  never  been 
returned.  After  these  executions  were 
issued  a  bill  of  injunction  was  filed  by  a 
portion  of  the  appellees,  averring,  amongst 
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other  things,  that  they  were  respectively 
purchasers  of  various  tracts  of  land  in  Pow- 
«  hatan  county  after  the  judgment,  some  from 
Wade  Mosby  the  principal  debtor,  others  for 
I#ittleberry  H.  Mosby  his  appearance  bail, 
which  they  had  purchased  pending  the  in- 
junction. That  Wade  Mosby  had  also  exe- 
cuted three  deeds  of  trust  conveying  his 
landed  estate  in  Henrico  county,  called  Old 
Curies,  to  secure  the  creditors  therein 
named;  that  a   sale    had   been   made 

614  *under  the  last  deed  of  trust,  with  the 
consent  of  all  the  creditors  interested 

in  the  other  deeds  of  trust ;  that  William 
Allen  was  the  purchaser  at  the  sale,  and 
the  proceeds,  after  satisfying  a  debt  hav- 
ing priority,  was  equally  liable  to  the  lien 
of  the  judgment  with  the  lands  in  Powhatan 
which  they  held,  if  the  judgment  was  under 
the  circumstances,  a  lien  on  said  lands. 
And  after  setting  out  the  reasons  upon 
which  they  relied  to  show  there  was  no  lien 
on  any  of  the  land,  for  the  judgment  or  any 
part  of  the  money  claimed  by  the  execu- 
tion, they  insisted  that  if  there  was  a  lien 
for  anything,  that  all  the  lands  should  be 
made  to  bear  an  equal  share ;  and  that  the 
proceeds  of  the  sale  of  Curies,  which  still 
remained  due  from  William  Allen,  who  had 
not  paid  it  or  received  a  conveyance,  should 
be  subjected  to  a  ratable  proportion.  The 
bill  made  the  appellant's  intestate  the 
plaintiff  in  the  suit  at  law,  the  debtors, 
the  creditors  secured  by  the  deeds  of  trust, 
the  trustees  and  the  purchaser  at  the  sale, 
defendants. 

The  appellant's  intestate  answered,  in- 
sisting at  great  length  upon  the  justice  of 
his  judgment,  a  matter  now  no  longer  in 
controversy,  asserting  the  validity  of  his 
lien  on  all  the  legal  and  equitable  estates 
of  the  debtors,  claiming  priority  over  the 
purchasers  of  the  lands  in  Powhatan,  and 
over  the  incumbrancers  in  the  deeds  of  trust 
to  the  surplus  of  the  purchase  money  dUe 
from  the  purchaser  of  Curies,  and  contend- 
ing that  so  much  of  such  surplus  in  the 
hands  of  Allen  the  purchaser,  as  would  be 
necessary  to  discharge  his  debt  should  be 
80  applied ;  expressing  his  willingness  to 
receive  it,  and  praying  that  it  should  be 
decreed  to  him.  The  defendant  Allen  an- 
swered, setting  forth  the  different  deeds  of 
trust  on  Curies,  his  purchase,  the  payment 
of  the  debts  secured  by  two  of  the  deeds, 
and  showing  the  balance  in  his  hands, 
which  he  was  ready  to  pay  to  either  of 

615  the  parties    entitled,  *or   into  court; 
and  submitting  the  question   whether 

the  judgment  was  a  lien  upon  the  whole  or 
any  part  of  the  fund,  to  the  consideration 
of  the  court,  he  contended  that  the  lien  for 
the  ten  per  cent,  damages  awarded  upon  the 
dissolution  of  the  injunction,  dated  only 
from  the  time  the  injunction  was  dissolved. 
The  conveyances  from  Wade  and  Little- 
berry  H.  Mosby  to  the  plaintiffs  in  the  bill 
of  injunction,  do  not  appear  in  the  record. 
The  bill  avers  that  Littleberry  H.  Mosby 
conveyed  a  tract  of  land  in  Powhatan  county 
to  Daniel  Brown,  one  of  the  plaintiffs,  by 
deed  dated  the  31st  of  August  1821,  recorded 


the  28th  of  January  1822,  and  another  tract 
to  John  W.  N^sh  trustee,  by  deed  of  trust 
recorded  the  22d  May  1826,  under  which  a 
sale  was  made,  and  Thomas  Meaux  another 
of  the  plaintiffs,  became  the  purchaser. 
That  Wade  Mosby  the  principal  debtor,  by 
two  several  deeds  of  trust  recorded  the  first 
on  the  30th  January  1821,  and  the  second 
recorded  the  19th  February  1824,  conveyed 
a  tract  of  land  called  Lethe  to  P.  N.  Nich- 
olas and  William  Nekervis,  to  secure  the 
Farmers  Bank,  under  which  Mary  G.  Mor- 
rison became  a  purchaser  of  part  of  the  tract 
conveyed,  who  is  also  a  plaintiff ;  and  that 
Benjamin  Palmore  another  of  the  plain- 
tiffs, became  a  purchaser  of  the  residue  of 
the  tract  called  Lethe  under  a  deed  of  trust 
from  Wade  Mosby  to  William  W.  Mosby, 
recorded  on  the  9th  of  May  1826.  The  tnu;t 
in  Henrico  appears  from  the  exhibits  filed, 
to  have  been  encumbered  by  four  several 
deeds  of  trust  executed  by  Wade  Mosby,  the 
1st  dated  the  4th  of  May  1814,  to  Adams  and 
Miller  to  secure  the  purchase  money  due  to 
his  vendor;  the  2d  on  the  13th  of  April  1821 
to  D.  Call,  to  secure  a  debt  due  to  John 
Buchanan ;  the  3d  on  the  16th  of  September 
1824,  to  Joseph  W.  Tate,  to  secure  a  debt 
due  to  Bouldin,  and  to  indemnify  William 
Trueheart  and  others  his  securities  for 
616  the  payment  thereof ;  the  4th  *on  the 
5th  of  May  1826,  to  William  W.  Mosby 
and  others  trustees,  to  secure  and  indemnify 
a  number  of  creditors  and  securities. 

By  an  agreement  between  the  said  Wade 
Mosby  and  the  trustees  and  beneficial  par- 
ties, William  W.  Mosby  one  of  the  trustees 
in  the  last  deed,  was  empowered  to  sell  and 
to  apply  the  proceeds  arising  from  the  sale 
to  the  various  deeds  of  trust  in  the  order  of 
their  dates  successively.  The  land  was 
sold,  Allen  became  the  purchaser,  and  on 
the  28th  of  July  1828,  a  conveyance  was 
made  to  him  by  Wade  Mosby,  the  said  Wil- 
liam W.  Mosby  and  several  of  the  trustees 
and  beneficiaries  secured  by  the  deeds  of 
trust.  On  the  6th  of  September  1828  the 
trustees  in  the  deed  to  secure  Buchanan's 
debt  and  his  personal  representatives,  in 
consideration  of  the  payment  of  that  debt, 
united  in  a  release  of  that  deed. 

It  would  thus  appear  from  the  averments 
of  the  bill  and  the  exhibits  filed  with  the 
answers,  that  all  the  conveyances  made  by 
Wade  Mosby  the  principal  debtor,  and  Lit- 
tleberry  H.  Mosby  his  appearance  bail, 
whether  made  absolutely  or  in  trust,  (with 
one  exception,  the  deed  of  trust  on  Curies, 
dated  the  4th  of  May  1814,  to  secure  the 
purchase  money),  were  subsequent  to  the 
judgment  of  the  18th  of  June  1819;  and  all 
except  the  conveyance  to  Allen  were  prior 
to  the  dissolution  of  the  injunction  on  the 
20th  of  July  1826. 

In  this  state  of  the  case  the  cause  came 
on  for  hearing,  on  the  23d  of  June  1832, 
when  an  interlocutory  decree  was  pro- 
nounced by  the  consent  of  the  plaintiffs  in 
the  court  below  and  the  appellant's  intes- 
tate, directing  the  representative  of  Allen 
the  purchaser,  who  had  died  after  filing 
I  his    answer,    to   pay  into  court  the  sum  of 
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four  thousand  two  hundred  and  eighteen 
dollars  and  seventeen  and  a  quarter  cents, 
the  balance  due  on  his  purchase,  with  in- 
terest, which  payment  was  to  be  taken 
in  full  satisfaction  of  all  claims  and 

617  ^demands  which   the  plaintiffs  in  the 
chancery   court  and   the    appellant's 

intestate  had  or  could  ever  have  against 
Allen's  estate,  for  or  on  account  of  any 
matter  alleged  in  this  cause  by  these  parties 
respectively.  And  on  motion  of  the  appel- 
lant's intestate,  it  was  further  ordered  that 
upon  the  payment  of  said  money  into  bank, 
the  sum  of  eight  hundred  pounds  should  be 
paid  over  to  him,  which  sum  at  least  it  was 
declared  the  appellant's  intestate  was  enti- 
tled to  receive  out  of  the  money  due  from 
the  estate  of  Allen.  The  residue  of  the 
money  was  held  by  the  court  subject  to  its 
future  order.  The  eight  hundred  pounds  so 
directed  to  be  paid  to  the  appellant's  intes- 
tate was  the  principal  of  the  bond  upon 
which  the  original  judgment  at  law  was 
rendered,  and  satisfied  said  judgment  ex- 
cept as  to  the  costs  at  law  and  the  damages 
included  in  the  execution  on  the  dissolution 
of  the  injunction.  The  residue  of  the 
money  being  deposited  was  loaned  out. 

On  the  21st  of  July  1840,  by  consent  of 
the  plaintiffs  in  the  suit  and  the  represen- 
tatives of  William  Trueheart  deceased,  they 
were  admitted  parties  defendant ;  they  hav- 
ing previously  filed  a  petition  to  be  made 
such  defendants.  An  amended  bill  was 
filed  making  them  defendants  formally; 
and  on  the  15th  of  June  1842  they  filed  their 
answer,  setting  forth  that  their  testator 
was  security  in  the  bond  for  four  thousand 
dollars,  executed  to  Bouldin  by  Wade  Mosby, 
secured  by  the  deed  of  trust  of  the  16th  of 
September  1824,  to  Joseph  W.  Tate,  on  the 
Curies  property.  That  their  testator  had 
paid  the  debt,  of  which  payment  they  filed 
the  evidence.  They  insist  that  they  were 
not  bound  by  the  interlocutory  decree  of 
the  23d  of  June  1832,  as  neither  they  or  their 
testator  were  parties.  They  deny  that  the 
judgment  was  any  lien  on  the  equitable 
interest  of  Wade  Mosby  covered  bv  the  deed 
for  the  indemnity  of  their  testator,  which 
could  be  asserted  against  them;  that 
the   debtors   had    other     lands    then 

618  *held  by  the  plaintiffs   which    should 
be  first  applied  to  the  judgment.     That 

if  liable  at  all,  it  was  only  for  a  ratable 
portion  with  the  lands  held  by  the  plain- 
tiffs ;  and  that  there  was  no  lien  for  the 
damages  which  accrued  on  the  dissolution 
of  the  injunction. 

On  the  30th  of  March  1846  the  cause  was 
again  heard,  and  an  interlocutory  decree 
was  pronounced,  by  which  the  court,  being 
of  opinion  that  the  fund  under  its  control 
arising  from  the  sale  of  Curies  ought  not  to 
be  subjected  to  the  claim  asserted  in  this 
suit  by  the  appellant,  but  should  be  applied 
in  conformity  with  the  provisions  of  the 
deed  of  trust  of  the  16th  of  September  1824, 
to  reimburse  the  estate  of  said  Trueheart 
for  the  amount  paid  in  discharge  of  the 
bond  to  Bouldin  Sis  surety  for  Wade  Mosby, 
gave    a  decree  that    the    money    should    be 


called  in  and  paid  over  to  Trueheart 's  exec- 
utors in  part  satisfaction  of  the  amount 
due  to  their  testator ;  and  without  express- 
ing any  opinion  as  to  the  liability  of  the 
appellant  to  refund  the  eight  hundred 
pounds  received  by  his  intestate  under  the 
decree  of  the  23d  of  June  1832,  on  the  mo- 
tion of  Trueheart' s  representatives,  gave 
them  leave  to  file  a  cross  bill  in  the  cause. 
From  this  decree  the  appellant  has  obtained 
the  present  appeal. 

Brooke,  Irving  and  Steger,  for  the  appel- 
lant. 
Stanard  and  Lyons,  for  the  appellees^ 

AJLJLEN,  J.,  after  stating  the  case,  pro- 
ceeded : 

The  first  question  presented  by  these  pro- 
ceedings is  whether  the  lien  of  the  judg- 
ment, supposing  nothing  has  occurred  to 
affect  its  validity,  would  entitle  the  jtidg- 
ment  creditor  to  charge  the  fund  under  the 
control  of  the  court.  The  appellees  the 
representatives  of  Trueheart,  do  not  occupy 
the  position  of  bona  fide  purchasers  of  the 
equitable  estate  of  the  debtor  who  have  after- 
wards acquired  the  legal  title.  Their 
619  testator  *and  the  creditors,  whose 
debt  Trueheart  paid,  were  mere  in- 
cumbrancers of  the  equity  of  redemption 
held  by  Wade  Mosby  when  he  executed  the 
deed  of  trust  of  the  16th  of  September  1824. 
Allen  the  purchaser  has  acquired  the  legal 
title,  and  having  discharged  the  previous 
incumbrances,  the  unpaid  purchase  money 
in  his  hands,  represents  andjstands  in  the 
place  of  the  equity  of  redemption  remain- 
ing in  Wade  Mosby,  and  charged  by  his  in- 
cumbrance of  the  16th  September  1^4.  The 
judgment  was  prior  to  that  incumbrance, 
and  as  was  held  in  Coutts  v.  Walker,  2 
Leigh  268;  Haleys  v.  Williams,  1  Leigh 
140;  and  Buchanan  v.  Clarke,  supra  164, 
although  this  equity  of  redemption  could  not 
be  taken  in  execution  at  law,  it  was  upon 
the  general  principles  of  a  court  of  equity, 
bound  in  equity,  as  it  would  have  been 
bound  at  law,  if  it  had  been  a  legal  estate. 
And  amongst  incumbrancers,  having  noth- 
ing but  equities,  and  none  the  legal  title, 
their  equities  being  equal,  they  are  entitled 
to  satisfaction  according  to  the  priorities 
of  their  incumbrances  in  point  of  time:  and 
in*  equity  the  judgment  is  a  lien  on  the 
whole  of  the  debtor's  equitable  estate,  and 
the  whole  fund  and  not  a  moiety,  must  be 
applied  to  the  satisfaction  of  the  prior  judg- 
ment before  the  subsequent  incumbrance 
can  be  let  in. 

The  judgment  being  a  lien  and  charging 
the  whole  of  the  equitable  estate,  has  any 
thing  occurred  to  displace  it?  It  constituted 
a  lien  at  the  time  of  its  rendition.  The 
creditor  then  had  the  capacity  to  take  out 
an  elegit,  and  that  right  was  never  lost  or 
even  suspended  through  any  act  or  omission 
of  his  own.  Even  if  as  was  argued,  there 
had  been  any  necessity  for  a  scire  facias  to 
revive  the  judgment  the  lien  would  have 
continued  so  long  as  the  capacity  to  revive* 
existed,  and  would  have  related  to  the  date 
of   the   judgment.      Taylor    v.    Spindle,    2 
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Gratt.  44.     But  there  was  no  necessity 

620  to  revive.     The   judgment  was  *ren- 
dered  on  the  18th  of  June  1819,  and  on 

the  24th  of  June  1819  there  was  an  execution 
and  return.  The  injunction  was  dissolved 
on  the  20th  of  July  1826,  and  on  the  28th  of 
September  1826  another  execution  issued. 
Upon  such  dissolution  the  party  was  re- 
mitted to  the  lien  of  his  original  judgment. 
Whilst  the  creditor  could  get,  or  as  in  this 
case  had,  the  capacity  to  issue  an  elegit,  the 
lien  of  the  judgment  having  once  attached, 
continued  to  operate,  notwithstanding  any 
supervening  suspension  interposed  by  the 
injanction.  Taylor  v.  Spindle,  ubi  supra. 
It  is  furthermore  insisted,  that  although 
the  lien  of  the  judgment  did  once  attach 
and  has  not  been  lost,  that  lien  did  not  ex- 
tend to  the  damages  on  the  dissolution  of 
the  injunction ;  that  they  formed  no  part 
of  the  judgment,  and  were  only  a  conse- 
quence of  the  dissolution  of  the  injunction ; 
and  that  prior  to  that  time  all  these  convey- 
ances and  incumbrances  were  executed  and 
recorded.  It  seems  to  me  there  can  be  no 
distinction  in  principle  between  damages 
upon  afiQrmance  in  case  of  appeals  and  dam- 
ages to  be  paid  on  the  dissolution  of  an 
injunction.  In  respect  to  the  first,  the  ques- 
tion has  been  settled  by  the  case  of  McClung 
v.  Beine,  10  lyeigh  394.  The  provision  in 
regard  to  damages  on  the  dissolution  of  an 
injunction  is  contained  in  1  Rev.  Code  of 
1819,  p.  209,  i  61,  following  almost  in  jux- 
taposition the  59th  section  of  the  same  act 
concerning  damages  awarded  on  the  affirm- 
ance of  a  <fecree.  That  section  provides 
that  upon  an  affirmance  of  a  decree  the 
court  shall  award  damages,  &c.  The  act 
in  regard  to  writs  of  error  and  supersedeas 
to  judgments  at  law,  1  Rev.  Code,  p.  240, 
{  61,  provides  that  on  an  affirmance  the 
damages  shall  be  ten  per  centum,  &c. ;  and 
the  act  in  relation  to  injunctions  provides 
that  where  the  injunction  shall  be  dissolved 
damages  at  the  rate  of  ten  per  centum  shall 
be  paid  to  the  party.     It  will.be  seen 

621  that   in    *the  case  of    appeals   from 
decrees,  the   law   provides   the   court 

shall  award  damages,  &c. ;  on  writs  of  error 
to  judgments  the  damages  shall  be  at  the 
rate  of  ten  per  centum,  Ac, ;  and  on  the  dis- 
solution of  an  injunction  damages  at  the 
rate  of  ten  per  centum  shall  be  paid  to  the 
party,  Ac*  In  practice  damages  are  always 
awarded  in  the  decree  or  judgment  of  affirm- 
ance; incase  of  injunctions  dissolved  no 
entry  is  made  awarding  them ;  they  are  the 
legal  consequence  of  the  dissolution  of  the 
injunction  unless  the  order  dissolving  di- 
rects otherwise.  But  the  slight  verbal 
variations  in  the  sections  referred  to  do  not 
change  or  affect  the  principle;  they  were 
all  in  pari  materia,  and  it  is  manifest  the 
legislature  intended  to  place  the  damages 
whether  awarded  on  an  affirmance  of  an 
appeal  or  to  be  paid  on  the  dissolution  of 
an  injunction,  on  the  same  ground.  The 
judgment  of  affirmance  is  to  be  certified  to 
the  court  below ;  the  order  of  dissolution  to 
the  clerk  of  the  court  wherein  the  judgment 
enjoined  was   rendered.     In  each   case    the 


clerk  calculates  the  damages  and  the  execu- 
tion issues  including  them. 

The  argument  that  a  purchaser  who  had 
purchased  with  notice  of  a  judgment  and 
subject  to  it,  would  have  no  means  of  pro- 
tecting himself  against  the  act  of  his  vendor 
who  could  enjoin  the  judgment  against  his 
consent,  applies  equally  to  the  case  of  an 
appeal.  The  vendor  could  appeal  without 
the  consent  of  his  vendee,  and  the  damages 
on  affirmance  become  part  of  the  judgment, 
which  in  the  language  of  Tucker,  president, 
in  McClung  v.  Beime,  opens  to  receive 
them. 

Nor,  as  was  contended,  does  the  fact  that 
upon  obtaining  the  injunction  the  party 
must  give  bond  affect  the  question.  The 
party  appealing  if  the  judgment  or  decree 
is  superseded,  must  do  the  same.  The  bond 
gives  additional  security  for  the  judg- 

622  ment,  but  does  *not   vary   its  effect. 
When  it  opens  to  receive  the  damages 

they  become,  as  it  respects  the  party  ob- 
taining the  injunction,  a  component  part 
thereof;  and  the  execution  of  elegit  must 
have  directed  a  levy  for  all  by  extent  of  the 
lands  whereof  such  party  was  seized  at  the 
date  of  the  judgment  or  had  subsequently 
acquired.  I  think  therefore  the  damages 
constituted  a  lien  on  the  equity  of  redemp- 
tion in  this  case  as  much  as  the  original 
judgment. 

The  lien  of  the  judgment  however  can 
only  embrace  the  penalty  of  the  bond,  the 
costs  at  law,  and  the  damages.  The  judg- 
ment was  for  eight  hundred  pounds  the 
penalty  of  the  bond,  and  the  costs,  to  be 
discharged  b3''  the  payment  of  four  hundred 
pounds,  with  interest  at  the  rate  of  five 
per  cent,  from  the  21st  of  October  1796,  until 
paid  and  the  costs.  The  debt  and  interest 
exceeded  the  penalty;  and  though  a  jury 
might  have  given  interest  by  way  of  dam- 
ages up  to  the  time  of  finding  the  verdict, 
that  has  not  been  done,  and  the  debt  must 
be  measured  by  the  penalty.  That  has  been 
paid  under  the  interlocutory  decree  of  June 
23d,  1832.  The  lien  of  the  judgment  existe 
for  five  hundred  and  fifty-five  pounds  nine 
shillings  and  ten  pence;  the  damages  to  be 
paid  on  the  dissolution  of  the  injunction, 
and  the  costs  of  the  judgment  at  law,  but 
not  for  any  continuing  interest. 

It  is  argued  however  that  whatever  might 
have  been  the  legal  rights  of  the  parties 
upon  a  proper  case,  yet  in  the  condition  of 
the  cause  as  it  stood  when  the  interlocutory 
decree  appealed  from  was  pronounced,  no 
other  decree  could  have  been  rendered.  That 
the  incumbrancers  on  Curies  were  brought 
into  court  by  strangers;  that  the  creditor 
who  alone  could  assert  his  right  to  charge 
this  equity  had  not  done  so  by  the  mode  in 
which  alone  he  could  do  it ;  and  that  the 
relief  already  given  to  the  appellant's  in- 
testate is  more  than  he  was  entitled  to 
claim  under  the  pleadings. 

623  *The  bill  in  this  case  was   filed  by 
several  purchasers  from  Wade  Mosby 

the  principal  debtor  and  I#ittleberry  H. 
Mosby  his  appearance  baiK  It  assailed  the 
original   judgment  upon  grounds   not   now 
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necessary  to  examine.  It,  moreover,  set 
forth  the  various  incumbrances  created  by 
said  Mosby  on  his  estate  called  Curies  in 
Henrico,  his  conveyances  of  his  lands  in 
Powhatan,  and  the  conveyances  of  Little- 
berry  H.  Mosby,  and  the  facts  in  regard  to 
the  Curies  land.  It  controverted  the  lien 
of  the  judgment;  but  insisted,  that  if  it 
were  a  lien,  there  should  be  a  ratable  con- 
tribution by  all  the  purchasers  and  incum- 
brancers after  the  judgment.  This  portion 
of  the  bill  is  nothing  more  than  a  bill  con  • 
vening  all  who  are  responsible  to  a  common 
creditor,  to  ascertain  whether  any,  and  if 
so  which,  is  primarily  liable ;  or  whether 
the  burden  should  be  apportioned  amongst 
all.  The  creditor  is  not  the  party  complain- 
ing here  of  being  arrested  by  this  proceed- 
ing, although  he  had  the  right  to  charge 
the  whole  of  the  estates  of  his  debtors. 
That  he  looked  to  all  for  satisfaction  appears 
from  the  fact  of  his  suing  out  elegits  di- 
rected to  the  sheriff  of  both  Powhatan  and 
Henrico  counties.  But  although  all  were 
liable  to,  the  creditor  at  least  for  part  of 
the  judgment,  as  between  themselves  they 
occupied  different  relations.  If  the  princi- 
pal debtor  Wade  Mosby  alone  retarded  the 
execution  by  the  injunction,  the  appearance 
bail  Littleberry  H.  Mosby,  and  the  pur- 
chasers from  him,  might,  under  the  author- 
ity of  Garnett  v.  Jones,  4  Leigh  6S3,  have 
contended  that  his  estate  was  not  liable  for 
the  damages.  If  the  principal's  estate  was 
sufficient  to  pay  the  judgment,  they  had  a 
right  to  insist  on  its  being  so  applied  in 
exoneration  of  the  bail  and  his  vendees; 
especially  as  a  portion  of  it  had  been  sold 
and  the  fund  not  then  appropriated.  All 
the  subsequent  purchasers  from  Wade  Mosby 

were  made  parties,  but  none  have  ob- 
624      jected   to  *the  jurisdiction :  And  the 

appellees,  the  representatives  of  True- 
heart,  who  were  made  parties  after  the 
fund  was  brought  into  court, ^do  not  con- 
trovert the  right  of  the  court  to  dispose  of 
it ;  but  set  forth  the  grounds  on  which  they 
claim  it.  I  think  the  case  was  one  proper 
for  the  jurisdiction  of  a  court  of  equity; 
and  that  as  each  party  was  asserting  dis- 
tinct grounds  for  a  total  or  partial  exemp- 
tion from  responsibility,  all  questions  as  to 
the  validity  and  extent  of  the  lien,  and 
what  fund  was  primarily  liable,  were  sub- 
mitted for  decision.  The  creditor  in  regard 
to  these  matters  occupied  the  position  of  a 
party  who  has  iiled  a  bill  of  interpleader. 
All  and  each  being  liable  to  him,  it  was  upon 
the  case  made  by  the  bill  and  pleadings, 
competent  to  decree  between  him  and  any 
codefendant  what  fund  should  be  primarily 
applied  to  his  satisfaction.  The  plaintiffs 
supposing  that  the  decision  of  Beverley  v. 
Brooke,  2  Leigh  425,  gave  the  rule  of  law, 
prayed  for  a  ratable  contribution ;  but  the 
bill  set  forth  all  the  facts  and  contained  a 
prayer  for  general  relief ;  and  they  should 
not  be  concluded  by  an  erroneous  impression 
of  the  law,  when  the  facts  showed  they  were 
entitled  to  a  different  relief.  Still  less 
should  their  mistake  as  to  law  conclude  the 
creditor.     In    his  answer  he  contends   that 


the  whole  of  the  equity  of  redemption  re- 
maining in  Wade  Mosby  was  subject  to  his 
claim,  and  asked  that  it  might  be  decreed  to 
him.  I  think  there  is  nothing  in  this  objec- 
tion, and  that  the  case,  as  it  stood  when  the 
interlocutory  decree  was  pronounced,  was  in 
a  condition  to  dispose  of  the  fund  in  con- 
troversy according  to  the  rights  of  the  par- 
ties. 

It  has  been  further  argued,  that  Mary  G. 
Morrison,  one  of  the  plaintiffs  suing  by  her 
next  friend  William  W.  Mosby,  is  precluded 
from  shielding  her  own  property  by  sub- 
jecting the  equity  of  redemption  in  Curies 
to  the  lien   of  the   judgment,    to    the 

625  prejudice  *of  the  incumbrancer  under 
the  deed  of  trust,    because  she  united 

with  her  husband  in  the  deed  to  Allen  of 
the  28th  July  1828.  In  that  deed  it  was  re- 
cited that  the  various  parties  secured  by  the 
said  deeds  of  trust  had  agreed,  that  William 
W.  Mosby,  one  of  the  trustees  named  in 
the  last  deed  of  trust  on  the  Curies  property, 
should  make  sale  thereof  and  apply  the 
proceeds  of  sale  to  the  purposes  of  the  said 
several  deeds  of  trust  in  the  order  of  their 
dates  respectively.  Without  stopping  to 
enquire  into  the  effect  of  such  a  recital  in 
reference  to  a  claim  not  alluded  to  or  prob- 
ably in  Contemplation  of  the  parties  when 
executing  that  conveyance,  or  its  bearing 
upon  the  rights  of  a  feme  covert  uniting 
with  her  husband  ih  the  deed ;  it  is  suffi- 
cient to  say  it  can  have  no  influence  on  the 
rights  of  the  appellant.  His  lien  on  the 
equitable  estate  represented  by  the  fund  in 
court  is  paramount  to  that  of  the  creditor 
secured  by  the  deed  under  which  the  repre- 
sentatives of  Trueheart  claimed,  and  could 
not  be  impaired  by  any  agreement  of  the 
various  incumbrancers  by  deeds  o^  trust 
to  distribute  the  proceeds  arising  from  the 
sale  of  the  property. 

Upon  the  whole,  it  seems  to  me  that  the 
interlocutory  decree  of  the  30th  March  1846 
was  erroneous  in  holding  that  the  represen- 
tatives of  William  Trueheart  were  entitled 
to  the  fund  in  court  in  preference  to  the  ap- 
pellant ;  and  without  considering  any  other 
question  in  the  case,  the  decree  should  be  re- 
versed with  costs ;  that  the  cause  should  be 
remanded  with  instructions  to  enter  a  decree 
declaring  that  the  appellant  is  entitled  to 
subject  the  fund  under  the  control  of  the 
court  arising  from  the  sale  of  the  land  called 
Curies  in  the  proceedings  mentioned,  to 
the  satisfaction  of  the  claim  asserted  by 
him,  amounting  to  the  sum  of  five  hundred 
and  fifty-five  pounds  nine  shillings  and  ten 
pence  and  the  costs  of  the  suit  at  law,  and 
his  costs  in    the   Chancery    court  ex- 

626  pended;  and  that  the  *appellees  the 
representatives  of  said  William  True- 
heart  deceased,  are  entitled  to  the  residue 
of  said  fund ;  and  to  call  in  and  distribute 
the  fund  according  to  the  principles  afore- 
said ;  and  for  further  proceedings  according 
to  the  rights  of  the  parties,  in  order  to  a 
final  decree. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Decree  reversed. 
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627        *Archer  v.   The  Commonwealth. 

January  Term,  1854,  Richmond. 

I.  Criminal  Proceeding*— Recognlxance*— Scire  Facias 
—Plea  of  Acquittal  of  Priaoner— Effect— Case  at  Bar.— 

In  tlie  case  of  a  tcire  facias  against  ball  upon  a  recosr- 
nizance  In  a  case  of  felony,  a  plea  which  allesres 
that  at  the  time  the  recognizance  was  entered  into 
the  principal  was  by  law  acquitted  and  discharsred 
of  the  said  several  supposed  offences  of  which  he 
stood  charsred,  presents  no  defence  for  the  bail: 
And  this  whether  the  plea  Is  to  be  considered  as 
averrinfiT  an  acquittal  of  the  principal  upon  a 
trial  had.  or  his  discharsre  by  operation  of  law 
for  the  failure  to  try  him  within  three  terms  of 
the  court 
9.  5aflM— Same— Plea  of  Daresa— Bffect.— In  such  case 
a  plea  that  at  the  time  of  entering  into  the  recosr- 
nizance  the  principal  was  unlawfully  imprisoned 
by  the  commonwealth,  and  detained  in  prison  un- 
til by  force  and  duress  of  imprisonment  he  and 
his  security  entered  into  the  recognizance,  pre- 
sents no  defence  for  the  bail. 

3.  Same— Same— Conditional— Allegation  of  Authority 
of  Officer.*— Where  a  recognizance  has  a  condition 
to  do  some  act  for  the  doinsr  of  which  such  an  ob- 
lifiratlon  may  be  properly  taken;  and  the  court  or 
officer  takinflT  it  had  authority  of  law  to  act  in 
cases  of  that  general  description,  the  recognizance 
is  valid  though  it  does  not  recite  the  fecial  cir- 
cumstances under  which  it  was  taken:  And  in 
declaring  upon  such  a  recognizance  it  is  not  neces- 
sary to  aver  the  existence  of  the  particular  facts 
which  show  that  the  court  or  officer  had  authority 
to  take  it 

4.  Same— Same— Appearance    and  Pleading— Case    at 

Bar.— The  condition  of  the  recognizance  being 
that  the  principal  shall  make  his  personal  appear- 
ance on  the  first  day  of  the  next  term  of  the  court 
and  not  depart  thence  without  the  leave  of  the 
court* a  plea  that  the  principal  did  appear  on  the 
first  day  of  the  term  of  the  court  to  which  he 
was  recognized;  but  that  the  judge  who  presided 
on  the  said  first  day  of  the  court  would  not  sit  in 
his  case  or  make  any  order  therein,  does  not  pre- 
sent a  defence  for  the  bail. 

8.  Same-Same— Plea  of  Nolle  Prosequi.- A  plea  that 
a  previous  prosecution  against  the  principal  for 
the  same  offences  to  which  by  the  recognizance 
he  had  undertaken  to  appear,  had  been  terminated 
by  a  nolU  vrotequU  presents  no  defence  to  the 
action. 

6  Same— Same— Sdre  Padas— When  Both  Returnable. 
—Where  by  law  separate  terms  of  a  Circuit  court 
are  appointed  for  the  trial  of  civil  and  criminal 
causes,  the  recognizance  is  properly  made  return- 
able to  a  term  for  the  trial  of  criminal  causes,  and 
the  9cire  facias  is  properly  made  returnable  to  the 
term  for  the  trial  of  civil  causes,  or  to  the  rules; 
the  first  being  a  criminal  and  the  other  a  civil 
proceeding. 

•Recognizance— Sufficiency  of.— In  Allen  v.  Com., 
00  Va.  868,  18  S.  E.  Rep.  437,  it  is  said:  "Here  the 
language  of  the  order  of  the  court  for  in  practice 
the  recognizance  is  not  usually  written  out  in  full 
when  it  Is  merely  a  renewal  recognisance  taken 
during  the  term  of  the  court  while  certainly  gen- 
eral, is  sufficiently  definite,  as  it  points  to  the  only 
offence  with  which  the  prisoner  stood  charged. 
Archer  v.  Com,,  10  Oratt.  627;  Bolanz  et  al.  v.  Com., 
U  Qratt  81." 


628  *It]  Aug-ust   1850  a  scire  facias  was 
issued    from   the  clerk's  office  of  the 

Circuit  court  of  law  for  the  county  of  Hen- 
rico, ag'ainst  Junius  L.  Archer  as  the  bail 
of  William  B.  Archer.  It  recited  that  these 
parties  on  the  11th  day  of  December  1849, 
by  a  recognizance  entered  into  in  the  Gen- 
eral court  of  Virg^inia,  acknowledged  them- 
selves to  be  indebted  to  the  commonwealth 
each  in  the  sum  of  five  thousand  dollars; 
with  a  condition  that  if  the  said  William 
B.  Archer  should  make  his  personal  appear- 
ance before  the  judg-e  of  the  Circuit  superior 
court  of  law  and  chancery  for  the  county 
of  Henrico  and  city  of  Richmond  on  the 
common  law  side,  on  the  first  day  of  the 
then  next  term  of  that  court  to  be  held  for 
the  trial  of  criminal  causes,  to  answer  the 
commonwealth  of  the  felonies  whereof  he 
stood  indicted  by  four  several  indictments 
pending  in  the  said  court,  and  should  not 
depart  thence  without  leave  of  the  said 
court,  then  the  said  recognizance  was  to  be 
void ;  as  appeared  by  a  copy  of  the  recog- 
nizance remaining  Aled  in  the  clerk's  office 
of  the  Circuit  court  of  law  for  the  county 
of  Henrico,  which  court  under  the  act 
passed  on  the  11th  of  March  1850,  concern- 
ing the  twenty-first  judicial  circuit,  suc- 
ceeded to  the  jurisdiction  of  the  said  Circuit 
superior  court.  And  it  was  averred  that 
William  B.  Archer  did  not  make  his  per- 
sonal appearance  before  the  judge  of  the 
said  Circuit  court  of  law  at  the  first  term 
of  that  court  held  for  the  trial  of  criminal 
causes ;  but  on  the  contrary  thereof,  was  in 
the  said  court,  on  the  26th  of  April  1850, 
solemnly  called  and  came  not,  and  his  de- 
fault was  recorded  in  said  court.  There- 
fore, Ac, 

Junius  I#.  Archer  appeared,  and  filed 
three  pleas.  The  first  was  **nul  tiel  rec- 
ord," to  which  the  attorney  for  the  com- 
monwealth replied  that  there  was  such  a 
record  of  the  said  recognizance  in  the  said 
scire  facias  nlentioned,  in  manner  as  stated 
and  alleged  in  said  scire  facias:  And 
to  this  replication  the  defendant  de- 
murred. 

629  *The    second  plea   alleged,   that  at 
the  time  the  said  recognizance  of  bail 

was  entered  into  by  the  defendant,  the  said 
William  B.  Archer  was  by  law  acquitted 
and  discharged  of  the  several  suppcMed  of- 
fences with  which  he  stood  charged. 

The   third  plea  alleged,  that  at  the    time 
of   entering  into  the  said  recognizance,  to 

wit,  on  the day  of aforesaid,  the 

said  William  B.  Archer  was  unlawfully 
imprisoned  by  the  said  commonwealth, 
and  then  and  there  detained  in  prison,  un- 
til by  force  and  duress  of  imprisonment  of 
him,  the  said  William  B.  Archer,  he,  and 
the  defendant  as  his  security,  entered  into 
the  said  recognizance. 

To  these  pleas  the  attorney  for  the  com- 
monwealth demurred ;  and  the  cause  coming- 
on  upon  the  issues  made  upon  the  three 
pleas,  the  court  overruled  the  defendant's 
demurrer  to  the  replication  to  the  first  plea, 
and  sustained  the  demurrers  to  the  second 
and  third  pleas. 
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The  defendant  then  tendered  two  other 
pleas.  The  first  which  was  the  fourth  plea, 
alleged,  that  the  said  William  B.  Archer 
did  make  his  personal  appearance  before  the 
judge  of  the  Circuit  superior  court  of  law 
and  chancery  for  the  county  of  Henrico  and 
city  of  Richmond,  on  the  common  law  side, 
on  the  first  day  of  the  then  next  term  of 
that  court  to  be  held  for  the  trial  of  crimi- 
nal causes,  as  by  the  recognizance  he  was 
required  to  do;  but  that  the  judge  who  pre- 
sided on  the  said  first  day  of  said  court, 
who  was  the  judge  of  said  court,  would  not 
sit  in  his  case,  or  make  any  order  therein 
whatever,  because  he,  the  said  judge,  had 
been  the  prosecuting  attorney  in  the  said 
court,  and  had  prosecuted  the  said  William 
B.  Archer  for  the  said  supposed  felonies 
aforesaid. 

The   second,    which   was  the  defendant's 

fifth  plea,  alleged  that  the  said  William  B. 

Archer   was  ready    to  appear,    and    would 

have   made   his   personal  appearance 

630  *on  the  said  first  day  of  the  then  next 
term,  &c. ,  but  that  there  was  no  court 

before  which  said  appearance  could  be  made 
on  the  said  first  day,  because  the  judge  of 
said  court  who  presided  on  the  said  first 
day,  who  was  the  regular  judge  of  said 
court,  would  not  sit  in  any  of  the  said  cases 
pending  against  the  said  William  B.  Ar- 
cher, or  make  any  order  therein,  he  having 
been  before  that  time  the  prosecuting  at- 
torney in  said  court,  and  having  prosecuted 
the  said  William  B.  Archer  for  the  said 
several  supposed  felonies ;  and  so,  there  was 
no  court  to  which  the  said  William  B.  Ar- 
cher could  appear  agreeably  to  the  terms  of 
the  said  supposed  recognizance,  on  the  said 
first  day  of  the  then    next    term  aforesaid. 

The  attorney  for  the  commonwealth  ob- 
jected to  the  filing  of  these  pleas ;  and  the 
court  sustained  the  objection,  and  rejected 
them ;  and  the  defendant  excepted. 

The  defendant  then  moved  the  court  to 
quash  the  scire  facias ;  but  the  court  over- 
ruled the  motion ;  and  the  defendant  again 
excepted. 

The  defendant  then  tendered  a  sixth  plea. 
In  this  plea  it  is  alleged,  that  William  B. 
Archer  had  been  duly  examined  before  an 
examining  court  according  to  law  for  the 
felonious  offences  mentioned  in  the  recog- 
nizance and  scire  facias,  and  remanded  to 
the  circuit  court  of  Henrico  for  trial ;  that 
he  had  been  indicted  in  the  Circuit  court 
for  the  same  felonious  offences;  and 
that  afterwards  by  the  judgments  and  or- 
ders of  the  said  Circuit  court  the  said  pros- 
ecutions against  the  said  William  B.  Ar- 
cher for  the  felonies  and  forgeries  aforesaid, 
were  ended  and  determined,  and  he  the  said 
William  B.  Archer  therefrom  forever  dis- 
charged. And,  that  when  the  said  recogni- 
zance was  entered  into  by  the  said  William 
B.  Archer  and  the  defendant  as  his  bail, 
the  said  William  B.  Archer  was  by  law  ac- 
quitted   and  discharged    of    the    felo- 

631  nies  in  the  said  indictments  *in  the  said 
recognizance   mentioned,    and  the  said 

recognizance  was  and  is  void.  In  this  plea 
the  records  of  the  proceedings  in  the  Exam- 


ining and  Circuit  courts  are  set  out  at 
length ;  and  it  appears  that  there  was  a  mo- 
tion by  the  prisoner  in  the  Circuit  court  to 
quash  the  indictment  "and  the  several 
counts  thereof,  on  various  gprounds,  one  of 
which  was  that  as  to  the  offence  charged 
in  some  of  the  counts,  the  prisoner  had  not 
been  duly  examined  before  an  examining 
court.  This  motion  the  court  overruled  ex- 
cept as  to  the  second  count,  which  was 
quashed ;  and  the  prisoner  excepted.  The 
attorney  for  the  commonwealth  then  en- 
tered a  nolle  prosequi  in  the  cases ;  and  the 
court  made  an  order  directing  the  sheriff 
to  take  the  prisoner  before  the  mayor  or 
some  other  magistrate  of  the  city  of  Rich- 
mond in  order  that  he  might  be  examined 
touching  the  said  felonies,  and  dealt  with 
according  to  law.  This  plea  was  objected 
to  by  the  attorney  for  the  commonwealth, 
and  was  excluded  by  the  court;  and  the  de- 
fendant again  excepted. 

There  was  a  judgment  for  the  common- 
wealth for  the  sum  of  five  thousand  dollars, 
and  costs:  and  thereupon  the  defendant 
applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

Lyons,  for  the  appellant. 
The    Attorney    General    and    Young,  for 
the  commonwealth. 

DANIEL,  J.  The  first  question  presented 
by  the  petition,  is  one  arising  out  of  the 
action  of  the  Circuit  court  on  the  demurrer 
to  the  second  plea.  The  allegation  of  the 
plea  is  that  at  the  time  the  recognizance 
was  entered  into,  the  principal,  William  B. 
Archer,  **wa8  by  law  acquitted  and  dis- 
charged of  the  said  several  supposed  offences 
with   which  he  stood  charged. '»    The  court 

has,   I    think,    very   properly  decided 
632      *that  this  plea  presented  no  legal  bar 

to  the  scire  facias.  To  allow  the  plea 
of  a  former  acquittal  of  the  principal,  as  a 
bar  to  the  action  on  the  recognizance, 
would  be  to  assign  to  that  plea  an  office  for 
which  it  was  never  designed.  The  plea  of 
autre  fois  acquit  is  one  of  the  defences 
which  the  law  allows  to  a  person  charged 
with  crime,  on  his  appearing  to  answer  to 
the  charge.  The  object  of  the  recognizance 
is  to  procure  the  personal  appearance  of  the 
accused  at  court,  to  answer  to  the  charge. 
Supposing  it  to  be  true  that  the  principal 
had  been  formerly  acquitted  of  the  offences 
with  which  he  stood  charged,  the  existence 
of  such  fact  showed  he  had  a  defence  to  the 
present  prosecution,  of  which  he  might 
have  availed  himself  on  appearing  to  it. 
And  if  he  had  appeared  and  pleaded  and 
proved  it,  he  would  have  been  discharged 
of  all  further  prosecution :  As  would  also 
the  bail  of  any  action  on  the  recognizance. 
But  in  such  case  the  exoneration  and  dis- 
charge of  the  bail  would  have  been,  in  le- 
gal contemplation,  the  result,  neither  of  the 
first  nor  of  the  last  acquittal  of  the  princi- 
pal, but  of  the  appearance  of  the  latter  to 
answer  to  the  charge.  For  the  situation  of 
the  bail  is  not  affected  either  by  the  acquit- 
tal or  the  conviction  of  the  principal ;  the 
condition    of    the    recognizance  being,  not 
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that  the  principal  shall  make  good  his  de- 
fence to  the  prosecution,  but  that  he  shall 
appear  and  answer  to  it.  The  bail  having 
thus  no  legal  concern  in  the  acquittal  or 
condemnation  of  his  principal,  it  is  diffi- 
cult to  perceive  how  any  answer  is  made  to 
the  complaint  in  the  scire  facias,  by  show- 
ing that  the  principal  was  armed  with  a 
defence  which,  if  he  had  appeared  and  pre- 
sented it,  would  have  protected  him  against 
further  prosecution  for  the  offences  with 
which  he  was  charged.  It  is  true  that  the 
supreme  law  protects  the  citizen  against 
being  twice  placed  in  jeopardy  for  the  same 
offence.  But  he  who,  charged  with 
633  crime,  seeks  the  benefit  of  the  *ex- 
emption,  must  do  it  in  the  mode  which 
the  law  has  pointed  out,  to  wit,  by  appear- 
ing and  pleading  the  fact  that  he  had  been 
before  tried  and  acquitted  or  convicted  of 
the  same  offence.  The  principal,  by  com- 
plying with  the  condition  of  the  recogni- 
zance, would  not  have  exposed  himself  to 
any  of  the  hazards  against  which  the  pro- 
vision invoked  was  designed  to  shield  him. 
He  would  thereby  have  only  placed  himself 
in  a  position  to  avail  himself  of  it.  The 
consequences  of  a  failure  on  the  part  of  the 
principal  to  appear  cannot  be  avoided  by  a 
defence  allowed  only  as  a  privilege  on  his 
appearing  and  pleading  it  to  the  prosecu- 
tion .  •' 

The  plea,  from  its  very  nature,  neces- 
sarily confesses  the  allegation  in  the  scire 
facias,  that  the  recognizance  was  entered 
into  before  the  General  court ;  a  court  hav- 
ing by  law  a  broad  jurisdiction  ovef  the 
subject  of  bail ;  and  that  the  recognizance 
was  conditioned  for  the  appearance  of  the 
principal  before  the  Circuit  superior  court 
of  law  and  chancery  for  the  county  of  Hen- 
rico and  city  of  Richmond ;  a  court  vested 
by  law  with  full  power  to  try  felonies,  to 
answer  to  certain  felonies  whereof  he  stood 
indicted  by  several  indictments  pending  in 
said  court.  And  yet  it  seeks  to  defeat  the 
scire  facias,  not  by  alleging  anything 
which  has  occurred  since  the  recognizance 
was  entered  into,  but  by  alleging  a  matter 
existing  before.  I  do  not  think  that  the  re- 
cognizance can  be  thus  avoided. 

But  it  is  argued  that  the  allegation  of 
the  plea  is  broad  enough  to  embrace  not 
merely  the  case  of  an  acquittal  of  the  same 
offence  by  the  judgment  of  the  court  in  a 
former  prosecution,  but  also  a  discharge  by 
operation  of  law  in  the  same  prosecution 
wherein  the  recognizance  was  taken ;  that 
three  regular  terms  of  the  court  in  which 
the  indictments  were  pending,  may  have 
passed  since  the  examination  of  the  princi- 
pal, without  a  trial ;  and  under  such  cir- 
cumstances as,  by  the  terms  of  the  statute, 
entitled  him  to  be  discharged 
634  *from  the  prosecution ;  and  that  the 
recognizance  may  have  been  entered 
into  thereafter:  And  Green's  Case,  1  Rob. 
R.  734,  is  relied  on  as  authority  to  show 
that  a  recognizance  entered  into  under 
such  circumstances  would  be  void. 

To  sustain  the  validity  of  the  recogni- 
zance   here  does   not  make   it  necessary  to 


call  in  question  the  propriety  of  the  action 
of  the  court  in  Green's  Case.  In  that  caae 
the  recognizance  was  not  entered  into  after 
the  discharge;  but  was  taken  during  the 
third  term  of  the  Circuit  court,  after 
Green's  examination.  After  the  adjourn- 
ment of  the  court  without  a  trial,  Green  be- 
ing taken  into  custody  by  his  bail,  applied 
to  the  General  court  for  a  habeas  corpus. 
It  was  allowed,  and  a  judgment  was  ren- 
dered by  a  majority  of  the  court  discharg- 
ing him  from  custody.  In  their  opinion 
they  said  that  the  right  of  Green  to  his  dis- 
charge upon  the  adjournment  of  the  Circuit 
court  at  its  last  term,  became  complete  and 
was  consummated;  that  that  court,  how- 
ever, upon  its  adjournment,  ceased  to  have 
a  capacity  to  iironounce  by  its  order,  the 
discharge  to  which  the  prisoner  was  entitled 
by  law ;  and  that  as  the  right  of  the  pris- 
oner to  his  discharge  from  the  crimes  im- 
nuted  to  him  was  given  him  by  law,  under 
the  circumstances  provided  for,  as  a  para- 
mount right  controlling  and  terminating  all 
the  proceedings  by  which  he  had  been  held 
in  custody  before  the  end  of  the  term  of  the 
Circuit  court,  he  was  entitled  to  be  dis- 
charged from  the  custody  of  his  bail,  which 
ought  no  longer  to  be  allowed,  after  the 
law  had  forever  discharged  him  of  the 
crimes  with  which  he  was  charged  in 
the  Circuit  court. 

The  fact  on  which  Green  relied  as  enti- 
tling him  to  his  discharge  transpired  after 
he  had  given  his  recognizance;  and  npon 
the  legal  effect  of  that  fact  on  the  rights  of 
Green,  the  Circuit  court,  after  its  happen- 
ing, passed  no  judgment,  and  had 
635  no  opportunity  of  passing  *judg- 
ment ;  that  fact,  being  the  adjourn- 
ment of  the  court  at  its  third  term  without 
a  trial  of  the  prisoner.  I  do  not  under- 
stand the  opinion  of  the  majority  of  the 
court  in  that  case,  as  going  to  the  extent 
of  declaring  that  if  the  Circuit  court  at 
some  subsequent  term,  had  decided  that  its 
adjournment  at  the  third  term,  without  a 
trial,  did  not  under  the  circumstances, 
amount  to  a  discharge  of  the  prisoner,  and 
had  thereafter  committed  the  prisoner  to 
custody,  that  the  officer  to  whose  custody  he 
might  have  been  committed  might  not  have 
been  justified  under  such  commitment: 
Nor  do  I  understand  the  opinion  as  neces- 
sarily announcing  the  proposition  that  if 
Green  at  the  third  term  of  the  court,  had 
failed  to  give  bail,  and  in  default  thereof 
had  been  committed  to  the  custody  of  the 
jailor  by  order  of  the  court,  and  his  cause 
continued  to  the  next  term ;  that  the  jailor 
would  not  have  been  justified  in  detaining 
him  in  custody  until  discharged  by  some 
subsequent  order  of  a  court  of  competent 
authority. 

Whatever  difference  of  opinion  there  may 
be  as  to  the  extent  of  the  powers  of  the 
court  to  relieve  from  custody  by  means  of 
the  habeas  corpus,  I  take  it  to  be  well  set- 
tled, that  when  an  order  for  the  arrest  or 
detention  of  a  party,  has  issued  in  the  ordi- 
nary course  of  justice  from  a  court  having 
undisputed   jurisdiction  of  the  subject  mat- 
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ter,  the  ofiQcer  arresting  or  detaining  in 
custody  under  sucli  order,  will  be  justified 
in  making  the  arrest  and  in  holding  the 
prisoner  in  custody  till  he  is  discharged, 
notwithstanding  the  court  may  have  com- 
mitted error  in  issuing  such  order.  2  Wms. 
Saund.  101  y ;  1  Watts  67. 

With  this  principle  I  do  not  understand 
the  opinion  of  the  court  in  Green's  Case  to 
conflict.  Placing  William  B.  Archer,  there- 
fore, in  the  position,  supposed  by  his  coun- 
sel, at  the  time  he  entered  into  the  recogni- 
zance, his  detention  in  custody  would 
636  have  been  lawful,  *till  terminated  by 
some  order  of  a  court  having  jurisdic- 
tion over  the  matter;  and  I  cannot  see  how 
a  recognizance  (by  which  that  custody  was 
substituted  by  the  friendly  custody  of  the 
bail),  entered  into  before  a  court  having 
full  authority  to  let  to  bail,  could  be  re- 
g^arded  as  void.  And  I  think  the  demurrer 
to  the  plea  was  properly  sustained. 

In  the  case  of  Stepney  v.  JLloyd,  Croke 
Kliz.  647,  it  was  decided  that  if  a  man  be 
arrested  by  process  from  a  court  which  had 
no  authority  to  grant  it,  and  gives  bond  for 
his  appearance,  he  may  avoid  it  by  plea  of 
duress.  And  in  Thompson  v.  I#ockwood, 
15  John.  R.  259,  it  was  held  that,  though  it 
was  true  as  a  general  proposition  that  one 
obligee  in  a  bond  could  not  invalidate  the 
bond  as  to  himself,  by  pleading  the  duress 
of  a  co-obligee,  yet  that  the  rule  did  not 
apply  to  a  statutory  bond  of  a  principal  and 
surety,  taken  by  a  sheriff  when  he  had  no 
right  to  hold  the  principal  in  custody ;  and 
that  the  surety,  in  a  separate  action  against 
him,  might  avail  himself  of  the  defence  of 
duress.  I  am  therefore  not  prepared  to  say 
that  in  an  action  or  scire  facias  against 
bail,  on  a  recognizance  to  the  common - 
-wealth,  entered  into  in  a  criminal  prosecu- 
tion, he  might  not  plead  the  fact  that  the 
recognizance  was  given  to  procure  the 
^enlargement  of  the  principal  from  an  un- 
lawful custody. 

It  is  insisted  by  the  counsel  of  the  plain- 
tiff in  error  that  the  third  plea  properly  ten- 
ders such    an  issue.     I  do  not  think  that    it 
does.     The  scire  facias  in  substance  alleges 
the   pendency     of    indictments    for   felony 
against   William   B.  Archer,  in  the  Circuit 
•court  of  Henrico  and  city  of  Richmond,  and 
the    entering   into  of  the   recognizance  be- 
fore the  General  court  for  his  appearance  to 
answer   to    them;  and   as   was  said  by  the 
oourt   in    the   case  of  Tyler  v.  Greenlaw,  5 
Kand.    711,    the   very  act  of  letting  to  bail, 
supposes    a  previous  commitment   to 
^7      prison.     And    the   averment    of  *the 
plea  is  simply  that   the   said  Wm.  B. 
Archer   was   unlawfully  imprisoned  by  the 
■commonwealth,  and  detained  in  prison,  un- 
til by  the  force  and  duress  of  imprisonment 
of    him  the  said  Wm.  B.  Archer  he  and  his 
security  entered  into  the  said  recognizance. 
The   plea,     therefore,    whilst   it    confesses 
all    the   facts   alleged    in    the  scire  facias, 
avers  no  new  facts,  tenders  no  independent 
matter,    in   avoidance.     That  Wm.   B.  Ar- 
cher  was   in   custody  when  he  entered  into 
the  recognizance  is  virtually  alleged  in  the 


scire  facias,  and  the  averment  in  defence, 
is  that  he  was  imprisoned  unlawfully.  The 
plea,  therefore,  tenders  no  issue  of  fact, 
but  presents  a  question  of  law,  whether  the 
imprisonment  alleged  in  the  scire  facias 
and  confessed  in  the  plea,  was  unlawful, 
and  the  recognizance  consequently  void  for 
duress.  The  plea,  therefore,  is  but  a  plea 
in  name,  as  it  seeks  to  effect  what  could  be 
done  only  by  a  demurrer.  But  if  we  treat 
it  as  a  plea  of  duress,  and  regard  the  de- 
murrer as  admitting  any  state  of  facts  with 
respect  to  the  imprisonment  of  William  B. 
Archer,  not  inconsistent  with  those  alleged 
and  confessed,  the  plea  would  still,  I  think, 
be  radically  defective.  For  as  there  were 
indictments  depending  against  him  in  a 
court  having  jurisdiction  to  try  them  and 
to  detain  him  in  custody  to  answer  to  tliem» 
and  the  recognizance  was  entered  into 
before  a  court  having  authority  to  let  to 
bail,  it  is  difficult  to  conceive  of  an3'  state 
of  facts  in  regard  to  his  custody,  when  he 
entered  into  the  recognizance^  of  which 
duress  of  imprisonment  could  be  predi- 
cated. 

Such  a  state  of  facts,  it  is  argued  by 
counsel,  might  be  found  in  the  adjournment 
of  the  Circuit  court  at  its  third  term  with- 
out a  trial,  and  a  consequent  discharge  of 
the  prisoner  by  operation  of  law,  before  the 
recognizance  was  entered  into.  The  effect 
of  such  a  state  of  facts  has  already  been 
considered  in  disposing  of  the  second 
638  plea.  The  jurisdiction  and  *author- 
ity  of  the  court  by  whose  order  he  was 
detained  in  custody  being  shown,  the  offi- 
cer detaining  him  in  custody  would  be  pro- 
tected by  the  order.  And  a  recognizance 
entered  into  (before  a  court  of  competent 
authority)  for  his  ease  and  to  procure  his 
enlargement  from  custody,  could  not  be  re- 
garded as  obtained  by  duress.  There  was  no 
error,  I  think,    in  sustaining  the  demurrer. 

The  demurrer  by  the  attorney  for  the 
commonwealth  to  these  pleas  necessarily 
raised  the  question  as  to  the  sufficiency  of 
the  scire  facias;  and  I  have  had  some  doubt 
whether  it  was  not  defective  in  failing  to 
set  forth  the  facts  by  which  the  General 
court  acquired  jurisdiction  to  take  the  re- 
cognizance. But  I  believe  it  is  now  well 
settled  that  where  the  recognizance  has  a 
condition  to  do  some  act,  for  the  doing 
of  which  such  an  obligation  may  be  prop- 
erly taken,  and  the  court  or  officer  before 
whom  it  was  acknowledged,  had  authority 
by  law  to  act  in  cases  of  that  general 
description,  the  recognizance  is  valid, 
though  it  does  not  recite  the  special 
circumstances  under  which  it  was  taken ; 
and  that  in  declaring  upon  such  a  recog- 
nizance it  is  not  necessary  to  aver  the  exist- 
ence of  the  particular  facts  which  prove 
that  the  court  or  officer  had  authority  to 
take  it.  People  v.  Kane,  4  Denio*s  R.*530; 
People  V.  Millis,  5  Barb.  R.  511. 

The  fourth  and  fifth  pleas  aver,  one  of 
them,  the  appearance  of  Archer,  and  the 
other  his  readiness  to  appear,  on  the  first 
day  of  the  term  of  the  court  to  which  he 
was  recognized,  and  the  refusal  of  the  judge 
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who  presided  on  that  day  to  sit  in  the 
cause,  or  to  make  any  order  in  it,  he  having* 
been  formerly  the  prosecuting  attorney  in 
said  court,  and  having  acted  as  such  in  pros- 
ecuting Archer.  Neither  of  these  pleas 
furnish  any  answer  to  the  undertaking  in 
the   recognizance,  and  the  default  al- 

639  leged   in  the  scire  facias.     The  *con- 
dition   of  the    recognizance   was  not 

merely  that  the  prisoner  should  make  his 
personal  appearance  on  the  first  day  of  the 
next  term  of  the  court,  but  also  that  he 
would  not  depart  thence  without  the  leave 
of  the  court.  He  was  bound  to  appear  not 
only  on  the  first  day.  but  during  the  term, 
till  he  had  the  leave  of  the  court  to  depart. 
And  the  breach  assigned  in  the  scire  facias 
is,  that  he  did  not  appear  at  the  first  term 
of  the  court,  but  on  the  contrary  was,  on  a 
certain  day  of  the  term,  solemnly  called, 
and  came  not ;  and  that  his  default  was  re- 
corded in  the  court.  Bach  of  these  pleas 
was,  I  think,  properly  rejected. 

The  sixth  plea  is  substiCntially  nothing 
more  than  a  plea  that  a  previous  prosecu- 
tion against  William  B.  Archer,  for  the 
same  offences  to  which  by  the  recognizance 
be  had  undertaken  to  appear,  had  termi- 
nated by  a  nolle  prosequi :  And  that  the  re- 
cognizance having  been  entered  into  after 
such  discharge,  was  void.  Such  a  plea 
would  present  no  bar  to  the  indictment  in 
the  present  proceeding,  and  avers  nothing 
which  could  be  received  in  avoidance  or 
discharge  of  a  recognizance  to  appear  and 
answer  to  the  indictments.  1  Chitty's 
Criminal  Law  327 ;  2  Va.  Cases  345. 

After  the  court  had  pronounced  its  opin- 
ion sustaining  the  demurrer  to  the  second 
and  third  pleas,  the  plaintiff  in  error  made 
a  motion  to  quash  the  scire  facias,  which 
was  overruled;  and  he  excepted.  The 
g-round  of  error  assigned  in  the  petition  is, 
that  the  court  ought  to  have  quashed  the 
scire  facias  because  the  civil  court  had  no 
jurisdiction  of  the  case :  And  that  the  scire 
facias  should  have  been  made  returnable 
to  the  court  before  which  the  party  was 
held  to  appear,  and  none  other.  I  do  not 
perceive  any  force  in  this  objection  to  the 
scire  facias.  It  will  be  seen  by  a  reference 
to  the  act  concerning  the  twenty-first  judi- 
cial circuit,  passed  March  11th,  1850,  that  it 
does  not  provide  for  a  criminal  court 

640  as  distinct    and   separate   *from  the 
court  for  the  trial  of  civil  causes.     But 

after  providing  for  a  Circuit  court  of  law 
and  a  Circuit  court  of  chancery,  the  fifth 
section  of  the  act  declares  that  after  the 
first  day  of  April  1850,  there  shall  in  every 
year  be  of  the  said  Circuit  court  of  law 
two  reg'ular  terms  for  the  trial  of  criminal 
causes,  and  also  two  regular  terms  for  the 
trial  of  civil  causes.  The  terms  for  the 
trial  of  criminal  causes  are  just  as  much 
^.  »  Circuit  court  of  law  as  are  the 

e  trial  of  civil  causes :  They 
of  the  same  court.  The  pris- 
perly  recognized  to  appear  at 
;  trial  of  criminal  causes,  and 
as  was  just  as  properly  made 
»   the  rules  of  the  said  Circuit 


court,  the  scire  facias  being  a  civil  and  not 
a  criminal  proceeding.  Wood  v.  Common- 
wealth, 4  Rand.  329.  The  criminal  cause 
and  the  civil  cause  were  both  proceeded  in, 
in  the  same  court,  and  were  conducted  with 
a  reference  to  the  separate  and  appropriate 
terms  at  which,  under  the  provisions  of  the 
act,  they  were  to  be  respectively  tried  and 
disposed  of. 

I  have  not  been  able  to  discover  any  error 
in  the  judgment  of  the  Circuit  court,  and 
am  for  affirming  it. 

The  other  judges  concurred  in  the  opin- 
ion of  Daniel,  J. 

Judgment  affirmed. 
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*Levy  V.  Arnsthall. 

January  Term,  1854,  Richmond. 


1.  Statnts  Authorfzlng  Security  from  DefeadaHf-EI- 

fect.— The  act  of  March  Slst,  1851,  Sess.  AcU  I85(h»l. 
p.  86,  which  aathorizes  a  plaintiff  in  an  action  tore- 
quire  security  in  certain  cases  from  tbe  defendant, 
constitutes  the  relation  of  principal  and  hail  be- 
tween the  defendant  and  his  surety:  and  it  is  the 
riffht  of  the  surety  to  surrender  his  prindpaLt 

a.  Interrogatories— To  Defendant  Id  Custody— StatHtr- 
To  What  Appllea.— By  the  act  of  April  16th.  18Sfi. 
Sess.  Acts,  cb.  92,  S  4,  p.  77,  which  aathorizes  tbe 
plaintiff  to  file  interrogatories  to  a  defendant  in 
custody,  and  authorizes  the  court  upon  notice  to 
tbe  plaintiff  or  bis  attorney,  to  discharge  a  defend- 
ant from  custody,  applies  to  a  defendant  in  ca9> 
tody  of  bis  bail,  as  well  as  a  defendant  In  JaiL* 

On  the  22d  of  December  1853  C.  D.  Arns- 
thall presented  his  petition  to  the  judge  of 
the  Circuit  court  of  the  city  of  Richmond, 
stating  that  he  had  been  sued  in  said  court 
by  Miguel  Angulo,  and  compelled  to  give 
bail;  that  a  judgment  had  been  rendered 
against  him  in  the  suit,  and  that  he  had 
been  taken  into  custody  and  was  then  de- 
tained by  Jacob  A.  Leyy,  his  bail;  and 
praying  that  a  writ  of  habeas  corpus  might 
be  awarded  to  bring  him  before  the  said 
judge,  in  order  that  the  said  Angtilo  might 
be  compelled  to  file  his  interrogatories, 
and  the  petitioner  discharged  from  custody. 
The  writ  was  accordingly  awarded  and 
issued,    and    was  executed    on   I^vy,  who 

*Stetttte— Security— Ball —Relation  of  Prlndpol  and 
Ball— Interrogatories.— In  the  principal  case  it  is 
held  that  under  act  March  81,  1851  (Gode  I860,  sec.  S). 
authorizing'  the  plaintiff  in  an  action  to  require 
security  in  certain  cases  from  the  defendant  con- 
stitutes the  relation  of  principal  and  bail  between 
the  defendant  and  his  surety,  and  by  act  April  iflu 
1858  (Code  1860,  sec.  85  «t  ««q.),  which  authorizes  the 
plaintiff  to  file  interrogatories  to  a  defendant  ia 
custody,  and  authorizes  tbe  court  upon  notice  to 
tbe  plaintiff,  or  bis  attorney,  to  discharge  the 
defendant  from  custody,  applies  to  a  defendant  in 
custody  of  bis  bail,  as  well  as  a  defendant  in  jail. 
This  ruling  is  approved  in  Trimble  v.  Shaffer.  8  W. 
Va.  (Bl:  SUte  v.  Peck.  38  W.  Va.  611, «  S.  E.  Bep.  921, 

tSee  tbe  opinion  of  Junes  Moncurb  for  theproTl- 
sions  of  these  statutes. 
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returned  that  being  the  bail  of  said  Ams- 
thall  at  the  suit  of  Angulo  for  Hernandes 
in  the  said  court,  as  would  be  seen  by  a 
copy  of  the  bail  bond  annexed  to  the  return, 
he  had  taken  him,  as  he  had  a  right  to  do, 
into  custody,  and  then  had  his  body  before 
the  court  in  obedience  to  the  writ. 

It   appeared    from  evidence    before 

642  the   judge,  and  *made  a   part  of  the 
proceedings,    that   the  petitioner  had 

entered  into  a  bail  bond  as  required  by  the 
statute,  with  the  said  Jacob  A.  Levy  as 
surety;  that  there  was  then  pending  upon 
the  common  law  docket  of  the  court  a  mo- 
tion by  the  petitioner  to  be  discharged  from 
the  custody  of  the  said  bail,  unless  the 
plaintiff  in  the  action  at  law  should  in  a 
reasonable  time  file  his  interrogatories  in 
pursuance  of  the  statute ;  and  also  that  the 
counsel  for  the  plaintiff  in  the  said  action 
had  had  notice  of  the  application  set  out 
in  the  petition.  On  consideration  whereof, 
the  judge,  being  of  opinion  that  the  surety 
in  the  bond  aforesaid  had  no  right  to  arrest 
and  detain  the  petitioner,  ordered  that  he 
should  be  released  and  discharged  from 
the  said  arrest  and  detention  by  the  said 
L/evy.  And  the  judge,  being  further  of 
opinion  that  the  motion  of  the  petitioner 
to  be  discharged  from  custody  unless  the 
plaintiff  in  the  action  at  law  should  file  his 
interrogatories,  was  not  proper  unless  the 
petitioner  was  in  the  actual  custody  of  the 
officer  making  the  arrest,  or  committed  by 
virtue  of  such  arrest,  overruled  the  said 
motion.  The  proceedings  were  signed  by 
the  judge,  and  certified  to  the  clerk  of  the 
said  court,  and  entered  among  the  records 
thereof.  From  the  judgment  so  entered  of 
record,  an  appeal  was  taken  to  this  court 
by  the  said  Levy. 

Lyons,  for  the  appellant. 
Stanard  for  the  appellee. 

MONCURB,  J.,  after  stating  the  case, 
proceeded : 

.  The  first  question  to  be  considered  in  this 
case  is.  Whether  Levy  had  a  right  to  arrest 
and  detain  Arnsthall?  And  that  question 
depends  upon  whether  the  relation  of  princi- 
pal and  bail  existed  between  them.  Bail 
are  so  called,  because  the  defendant  is 
bailed  or  delivered  to  his  sureties  upon 
their  undertaking  that  he  shall  be  in  place ; 
and     he     is     supposed     to    continue 

643  *in   their   friendly  custody  instead  of 
going  to  jail.     3  Bl.  Com.  290;  1  Rob. 

Pr.  179.  The  principal  is  always  consid- 
ered to  be  in  the  actual  or  potential  custody 
of  the  bail  who  are  in  contemplation  of  law 
his  jailers.  Petersdorff  on  Bail,  p.  405,  10 
Law  Libr.  225.  If  therefore  Levy  was  the 
bail  of  Arnsthall,  he  had  a  right  to  arrest 
and  detain  him. 

I  think  that  Levy  was  the  bail  of  Arns- 
thall. The  act  under  which  the  bond  was 
given  is  entitled  ^^An  act  allowing  bail  in 
certain  cases.*'  Act  of  March  31st,  1851, 
Sess.  Acts,  p.  36.  The  first  section  author- 
izes the  court,  judge  or  justice,  in  proper 
affidavit,  to  direct  the  defendant  in  any  ac- 
tion or  suit  to  be  held   to  bail  for  such  sum 


as  the  said  court,  judge  or  justice  may 
think  fit;  and  thereupon  the  plaintiff  may 
sue  o,ut  a  writ  of  capias  ad  respondendum 
against  the  defendant.  The  second  section 
provides,  that  under  such  capias  the  defend- 
ant shall  be  arrested  and  committed  to  jail, 
unless  bond  be  given  in  the  sum  aforesaid, 
with  sufficient  security,  that  in  case  there 
shall,  in  the  action  or  suit,  be  any  judg- 
ment, decree  or  order  on  which  a  writ  of 
fieri  facias  may  issue,  and  within  four 
months  thereafter  interrogatories  be  filed, 
under  the  fifth  section  of  chap.  188  of  the 
code  of  Virginia,  with  a  commissioner  of 
the  court  wherein  such  judgment,  &c.  is, 
the  said  defendant  will,  at  the  time  the 
commissioner  issues  a  summons  to  answer 
such  interrogatories,  be  in  the  county  or 
corporation  in  which  such  commissioner 
may  reside,  and  will,  within  the  time  pre- 
scribed in  such  summons,  file  proper  an- 
swers upon  oath  to  such  interrogatories,  and 
make  such  conveyance  and  delivery  as  is 
required  by  the  said  chapter ;  or  in  case  of 
failure  to  file  such  answers  and  make  such 
conveyance  and  delivery,  that  the  said  de-. 
fendant  will  perform  and  satisfy  the  said 
judgment,  &c.  The  surety  in  the  bond  is 
expressly    referred    to  in  the-  body   of   the 

act,    as   well    as   in    its  title,  by  the 
644      *name  of  bail.     The  legislature  knew 

what  was  the  meaning  of  bail,  and  it 
is  to  be  presumed  used  the  word  in  its  or- 
dinary and  well  understood  signification. 
The  Code,  which  went  into  effect  a  few 
months  before  the  passage  of  the  act,  had 
abolished  bail  in  civil  cases  as  a  conse- 
quence of  the  abolition  of  the  writs  of 
capias  ad  respondendum  and  ad  satisfacien- 
dum ;  and  instead  of  the  benefits  afforded 
by  the  writ  of  ca.  sa.,  had  very  much  ex- 
tended the  lien  of  the  fi.  fa. ;  and  to  make 
that  extended  lien  effectual,  had  provided 
means  of  compelling  the  judgment  debtor 
by  attachment  if  necessary,  to  discover  and 
surrender  his  estate.  Code,  ch.  188,  p. 
716-719.  But  the  debtor  could  not  be  so 
compelled,  unless  he  were  within  the  juris- 
diction of  the  state ;  and  it  might  happen 
that  after  being  sued,  he  might  remove 
from  the  state,  and  thus  evade  the  law. 
The  legislature  designed  to  remedy  this  de- 
fect b3'  the  act  of  March  31st,  1851 ;  and 
for  that  purpose  restored  the  right  to  sue 
out  a  capias,  and  require  bail  on  affidavit 
verifying  the  cause  of  action,  and  showing 
probable  cause  for  believing  that  the  de- 
fendant would  quit  the  state  unless  forth- 
with apprehended.  They  did  not  intend  to 
restore  the  writ  of  ca.  sa.  on  such  cases, 
nor  require  that  the  bail  should  be  bound 
to  render  the  body  of  the  principal  in  exe- 
cution for  the  debt.  They  did  not  intend 
to  change  the  law  in  regard  to  executions, 
but  merely  to  insure  the  personal  appear- 
ance of  the  debtor  after  judgment,  in  order 
that  the  lien  of  the  fi.  fa.  might  be  en- 
forced. Therefore  the  obligation  of  bail, 
as  it  formerly  existed,  was  so  varied  as  to 
conform  to  the  existing  law.  But  this  in 
nowise  varied  the  relation  of  principal  and 
bail,  or  the  right  of  the  bail  to  the  custody 
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of  the  principal.  That  is  a  common  law 
right,  which  attaches  to  the  relation  of  bail 
wherever  it  exists,  whether  created  by  the 
common  or  the  statute  law,  unless  there 
be   something^   in  the  latter  to  take  it 

645  awaj.     The   right  to  ^require  bail  in 
certain     civil,     and     most    criminal 

cases,  existed  at  common  law.  The  stat- 
ute gave  the  right  in  other  cases.  The 
obligation  of  bail  in  different  courts  and 
under  different  laws,  has  been  somewhat 
variant,  according  to  the  different  modifica- 
tions made  by  practice  or  by  law.  But  the 
right  of  the  bail  to  the  custody  of  the 
principal  is  a  feature  common  to  all 
the  cases.  It  exists  wherever  the  principal 
is  in  jail,  or  in  the  custody  of  an  officer, 
and  to  obtain  his  release  therefrom,  the 
bail  or  surety  becomes  bound  for  his  per- 
sonal appearance  in  future ;  unless,  as  be- 
.  fore  said,  there  be  something  in  the  law  to 
take  it  away.  The  purpose  for  which  the 
appearance  is  required  is  immaterial.  The 
statute  need  not  expressly  give  or  recog- 
nise the  right.  It  never  does  give  the 
right,  though  it  sometimes  regulates  its 
exercise,  or  at  least  prescribes  the  mode  of 
making  the  surrender  of  the  principal. 
Our  statute  law  formerly  did  this  in  regard 
to  special  bail.  But  if  it  had  not  done  this, 
the  common  law  right  of  the  bail  would 
still  have  existed.  Our  statute  has  never 
prescribed  any  regulations  in  regard  to  the 
right  of  the  bail  in  criminal  cases  to  the 
custody  of  his  principal.  And  yet  nobody 
ever  doubted  the  existence  of  that  com- 
mon law  right  in  such  cases.  That  the 
right  exists  in  criminal,  as  well  as  civil 
cases,  may  be  seen  by  reference  to  Peters- 
dorff  on  Bail,  p.  514,  10  Law  Libr.  290.  In 
criminal  cases  indeed,  this  writer  says,  the 
power  possessed  by  the  bail  in  obliging  the 
accused  to  fulfill  the  terms  of  the  recogni- 
zance, should  be  even  more  unlimited  than 
in  civil  cases.  This  right  in  criminal  cases 
has  been  recognized  by  our  courts  in  pro- 
ceedings by  habeas  corpus  by  the  principal 
to  obtain  his  discharge  from  the  custody 
of  the  bail;  Green's  Case,  1  Rob.  R.  731; 
and  was  recognized  by  the  legislature  in 
the  act  of  March  10th,  1852,  authorizing 
bail  in  criminal  cases  to  obtain  bail  pieces. 
Sess.    Acts,    p.    77.     The   bail    piece 

646  does  *not   give   the    right   to  arrest, 
but  is   merely   evidence  of  such  right 

already  vested  in  the  bail.  1  Rob.  Pr.  181. 
The  bond  prescribed  by  the  act  of  March 
31st,  1851,  is  essentially  a  contract  of  bail. 
A  writ  of  capias  is  given  under  which  the 
defendant  is  to  be  arrested  and  committed 
to  jail,  unless  bond  with  security  be  given 
for  his  appearance  at  a  certain  time  and 
place,  and  on  a  certain  contingency,  to  do 
and  perform  certain  acts  prescribed  by  law. 
If  Lhebondbe  given,  he  is  in  effect  ^  ^bailed 
to  his  sureties  upon  their  undertaking 
that  he  shall  be  in  place;''  and  he  may  well 
be  supposed  ^Ho  continue  in  their  friendly 
custody  instead  of  going  to  jail."  I  there- 
fore think  that  the  act  creates  the  relation 
of  principal  and  bail,  with  the  incidental 
common  law  right  of  the  bail  to  the  custody 


of  the  principal ;  and  that  in  this  case  Levy 
was  the  bail  of  Arnsthall,  and  entitled  to 
his  custody. 

The  next  question  is,  Whether  Arnsthall 
was   entitled   to   be    discharged     from  the 
custody  of  his  bail,  under  section  4th  of  the 
act    passed  April   16tb,    1852,  entiUed  ''An 
act  amending    an    act    passed    the   31st  of 
March  1851,  allowing  bail  in  certain  cases." 
The   chief  object  of   this  act  of  1852  was  to 
remedy  a  defect   of  the  act  of  1851  in  mak- 
ing   a   defendant  liable   to   be  detained  in 
custody*  until  the  expiration  of  four  months 
after  judgment  obtained,  without  any  power 
on    his  part   to   prevent   it,  and  though  he 
might    be   insolvent  or  ready  to  make  the 
discovery    and   surrender  required    by  the 
Code.     The  4th  section,   therefore,  provides 
that    ''while   a   defendant   is     in   custodv, 
whether   under  an  arrest  made    heretofore 
or   hereafter,   the  plaintiff,  without  having 
a    judgment  against   the  defendant,    may 
file   interrogatories  to  him   in   like  maimer 
as  might   be  done  under  the  5th  section  of 
chapter  188  of  the  Code,  if   such  judgment 
had  been  obtained  and  a  fieri  facias  thereon 
delivered    to    an    officer.     And   the    court 
wherein    the   case    is    pending,  or  a 
647      judge   of   a   Circuit  *court,    Ac-   Ac. 
after  reasonable  notice  to  the  plaintiff 
or  his  attorney  or  counsel,    may  discharge 
a  defendant  from  custody,  unless  interroga- 
tories be  filed  within  such  time  as  the  said 
court,    judge,    Ac.    Ac.    may  deem  reasona- 
ble ;  or  though  interrogatories  be  filed,  may 
discharge  him  when  proper  answers  thereto 
are    filed,  and  proper  conveyance    and  de- 
livery  made."     The    defendant    Arnsthall 
complied  with   the  requisitions  of  this  sec- 
tion in   regard   to   notice,    and   moved   the 
judge  to  discharge  him  from  the  custody  of 
his  bail  on  the  terms  prescribed  by  the  said 
section;    which   motion,    as   before  stated, 
the  judge  overruled,    because  the  petitioner 
was   not   in   actual   custody   of  the    officer 
making  the  arrest,  or  committed  by  virtue 
of  such   arrest.     The  question  is.  Whether 
Arnsthall,  being  in  the  custody  of  his  bail, 
was  not  in  custody  under  an  arrest,  in  the 
meaning  of   the  said  section?    I  think  that 
he  was.     The  section  does  not  require  that 
the  defendant   should  be  in  close  jail  to  ob- 
tain the  benefit  of  its  provisions :  It  merely 
requires  that  he  should  be  in  custody  under 
an   arrest.     A   defendant   in  custody  of  his 
bail,    is   in    custody   under  an  arrest;  and 
under  the  original  arrest   under  the  capias. 
The  custody  is  continued  from  the  time  of 
that  arrest,  and  so  long  as  he  remains  either 
in   close  jail,   or  in  the  friendly  custody  of 
his  bail  which  is  substituted  therefor.     The 
case    therefore   comes    within    the     literal 
terms  of  the   section.     It  is  also   within  its 
spirit    and  meaning.     It  can   matter  not  to 
the  plaintiff  whether  the  defendant  be  in 
close  jail,  or  in  the  friendly  custody  of  his 
bail ;  so  that  he  be  ready  to  comply  with  the 
requisitions  of  chap.   188,  {  5  of  the    Code. 
The  plaintiff  can    be   subjected   to  no  more 
inconvenience   in    the   one   case    than   the 
other,  by  being  required  to  file  his  interrog- 
atories.    On  the  other  hand,  the  defendant 
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mig^ht  be  subjected  to  the  same,  or  nearly 
the   same,    inconvenience   in  the  one 

648  case  as   the   other,  *by  not  being  al- 
lowed  to  require   the  interrogatories 

to  be  filed,  fij  not  being  so  allowed,  where 
he  is  in  the  custody  of  his  bail,  he  might 
be  kept  in  this  state  for  four  months  after 
the  judgment  obtained ;  although  he  might, 
as  in  this  case,  be  a  resident  of  another 
state,  and  have  his  family  and  business 
therein.  This  would  be  a  great  hardship, 
which  the  legislature  could  not  have  in- 
tended to  impose  upon  him  without  any 
corresponding  benefit  to  his  creditor.  The 
act  of  1852,  instead  of  relieving  the  defend- 
ant according  to  its  obvious  design,  might 
do  him  an  injury,  if  that  were  its  true 
construction.  The  effect  of  the  bond  might 
be  to  confine  him  to  the  custody  of  his 
bail  until  the  expiration  of  four  months 
after  the  judgment;  whereas  by  remaining 
in  close  jail,  he  might  in  a  short  time 
procure  his  discharge  from  all  custody  by 
pursuing   the  mode  prescribed  by   the  act. 

The  word  custody  in  English  statutes  has 
been  construed  to  embrace  the  custody  of 
the  bail.  The  statute  5  Geo.  2,  ch.  30,  {  5, 
is  an  instance  of  this.  That  statute  enacts 
that  a  bankrupt  in  coming  to  surrender, 
shall  be  free  from  all  arrests  or  imprison- 
ment of  any  of  his  creditors,  and  after  his 
actual  surrender  for  forty-two  days,  Ac, 
provided  he  was  not  in  custody  at  the  time 
of  his  surrender.  A  defendant  in  custody 
under  the  common  law  right  of  his  bail 
has  been  held  to  be  in  custody  in  the  mean- 
ing of  that  statute.  Petersdorff  on  Bail, 
p.    91  and  406,    10  Law   Libr.  50  and  226. 

I  think  that  Amsthall,  in  being  in  the 
custody  of  his  bail,  was  in  custody  under 
an  arrest,  in  the  true  intent  and  meaning 
of  the  4th  section  of  the  act  of  April  16th, 
1852,  and  that  he  was  entitled  to  the  benefit 
of  the  provisions   of  that  section. 

I  am  therefore  of  opinion   that    the  judg- 
ment is  erroneous  and  ought  to  be  reversed ; 
and    the   cause   remanded,  with    directions 
to    the    Circuit    court    to   discharge 

649  *the  defendant   from   custody  unless 
interrogatories   be  filed    within  such 

time  as  the  said  court  may  deem  reason- 
able ;  or  though  interrogatories  be  filed,  to 
discharge  him  when  proper  answers  thereto 
are  filed  and  proper  conveyance  and  deliv- 
ery made. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 


650 


*Barnett  v.  Meredith,  Judge 
January  Term,  1854,  Rlcbmond. 


Appellate  Court— Jniisdlctlon—Maadsinas  to  Compel 
Court  to  Try  Csu«e.»— The  Supreme  court  of  ai>- 
peals  bas  no  Jurisdiction,  whether  under  the  con- 

^Appellate  Court  —  Jurisdiction  —  MandsmuB.— This 
court  refused  to  award  the  tnandamus  applied  for  in 
Bamstt  V.  Meredith,  10  Qratt.  650.  on  the  grounds  that, 
neither  the  constitution  of  1860  nor  the  statute  then 


stitntion  or  the  statute,  to  issue  a  mandanwu  to  a 
judpe  of  a  Circuit  court,  to  compel  him  to  try  a 
cause  depending  in  his  courtt 

This  was  an  application  to  the  Supreme 
court  of  appeals  by  Joseph  Barnett  for  a 
mandamus  to  the  judge  of  the  Circuit  court 
of  the  city  of  Richmond  to  compel  him  to 
try  a  cause.  On  the  3d  of  January  1854, 
Jacob  A.  Ivevy  sued  out  an  attachment 
against  the  estate  of  A.  Kraker,  returnable 
to  the  next  May  term  of  the  Circuit  court 
for  the  city  of  Richmond,  which  was  levied 
on  certain  property  claimed  by  Joseph  Bar- 
nett ;  and,  the  court  being  then  in  session, 
Barnett  applied  by  petition  to  the  judge  of 
the  court  under  the  act.  Code,  ch.  151,  {  25, 
p.  606,  to  cause  a  jury  to  be  empaneled  to 
try  the  title  to  the  property.  This  appli- 
cation the  court  refused.  Barnett  thereupon 
applied  to  this  court  for  a  mandamus  to 
compel  the  judge  to  trjr  the  case ;  and  a 
rule  was  made  wpon  the  judge,  to  which  he 
made  return.  That  the  court  is  of  opinion 
that  there  is  no  authority  in  law  which  au- 
thorises it,  whilst  sitting  in  causes  already 
matured  and  awaiting  its  action,  to  suspend 
the  trial  and  consideration  of  such  causes, 
to  take  up  and  try  an  attachment  issued  by 
a  justice  of  the  peace  during  its  term,  and 
made  returnable  to  its  next  succeeding 
term.     And   he  objected   that  the  Supreme 

in  force  conferred  the  jurisdiction  toaveard  the  writ. 
The  proTlsions  of  the  present  constitution  in  relation 
to  the  awarding  of  such  writs  are  substantially  the 
same  as  those  contained  in  the  constitution  of  1860, 
hut  the  present  statute  expressly  confers  the  Juris- 
diction which  the  former  statute  did  not.  Pagre  y. 
Clopton,  80  Oratt.  417.    See  Va.  Code  1887.  S  9066. 

Court  of  Appeals— Jurisdiction— How  Coaler  red.— The 
constitution  does  not  propria  vigore  confer  Jurisdic- 
tion upon  this  court,  and.  therefore,  whatever  juris- 
diction it  exercises  must  be  by  virtue  of  statutory 
authority  made  in  pursuance  of  the  constitution. 
Price  T.  Smith,  98  Va.  15,  24  S.  £.  Rep.  474.  citing  the 
principal  case.  See  also,  citing'  the  principal  case, 
Paffe  y.  Clopton,  80  Gratt.  417;  Gresham  y.  Bwell,  84 
Va.  786,  6  S.  E.  Rep.'  184;  Prison  Ass*n  y.  Ashby,  98  Va. 
871,  25  S.  E.  Rep.  888.  See  also,  the  principal  case 
cited  in  Mcintosh  v.  Braden,  80  Va.  290. 

Pleading  and  Practice— Mandamus.— In  Fisher  v. 
City  of  Charleston,  17  W.  Va.  610.  the  court  after 
stating  that  the  practice  in  mandamue  cases  differs 
much  in  Eng'land  and  in  the  different  states  in  this 
country,  says:  "Without  undertaking  to  point  out 
or  comment  on  these  diversities  of  practice  I  will 
simply  state,  that  the  usaal  practice  in  this  state, 
and  the  most  usual  practice  in  this  country,  is  to 
beffin  the  proceedings  by  presenting  to  the  court  an 
application  in  the  form  of  a  petition  setting  forth  in 
detail  the  g'rounds,  upon  which  the  petitioner  asks 
a  writ  of  mandamus.  This  petition  in  this  state  is 
usually  ex  parte,  no  notice  that  it  will  be  filed  being- 
given  to  the  defendants,  and  it  Is  always  supported 
by  affidavit,  when  presented  by  a  private  person. 
Goshom  et  aL  v.  Supervisors  of  Ohio  County,  1  W. 
Va.  812;  Board  of  Supervisors  of  Mason  County  v. 
Mintnrn,  4  W.  Va.  802:  Shields  &  Preston  v.  Bennett, 
Auditor.  8  W.  Va.  76:  Barnett  v.  Meredith,  Judge.  10 
Oratt.  651;  Sights  v.  Yamalls.  12  Gratt  208." 

tFor  the  provisions  of  the  constitution  and  of  the 
statute,  see  the  opinion  of  Judob  Allbn. 
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court  of  appeals  had   no  authority   to  issue 
the  mandamus  asked  for. 

651  *The   only   question    considered   in 
this  court   was  the  question  of  juris- 
diction. 

Lyons,  for  the  petitioner. 

ALI4EN,  J.,  delivered  the  opinion  of  the 
court. 

The  2d  section  of  the  act  reg'ulating*  the 
jurisdiction  of  the  District  courts  and  Court 
of  appeals,  passed  June  5th,  1853,  Sess. 
Acts,  p.  53,  provides  that  ^^the  said  Supreme 
court,  besides  having  jurisdiction  of  all  such 
matters  as  are  now  pending  therein,  shall 
have  jurisdiction  to  issue  writs  of  manda- 
mus and  prohibition  to  the  District  courts. 
It  shall  also  have  jurisdiction  to  issue  a 
writ  of  mandamus  to  a  Circuit  court  when 
*  'necessary  to  carry  into  effect  any  judgment 
or  decree  of  its  own  or  of  any  Special  court 
of  appeals. ' '  The  3d  section  provides  that 
each  District  court  shall  have  jurisdiction 
to  issue  writs  of  mandamus  and  prohibition 
to  a  Circuit  court  held  within  the  district." 
The  petition  in  this  case  alleges  that  one 
Jacob  A.  Levy  lately  issued  an  attachment 
against  the  goods  and  chattels  of  one  A. 
Kraker,  and  the  same  was  levied  on  the 
goods  of  the  petitioner  which  were  taken 
possession  of  by  the  sheriff  of  the  city  of 
Richmond,  to  whom  the  attachment  was 
directed,  it  being  returnable  to  the  Circuit 
court  of  the  said  city.  That  the  petitioner 
immediately  filed  his  petition,  claiming 
the  property,  and  asked  the  court  for  an 
Immediate  trial  of  his  right  by  a  jury,  un- 
der the  Code,  p.  606,  {  25.  That  the  attach- 
ment was  returnable  to  the  next  term  of  the 
court  which  would  not  be  held  until  May ; 
and  the  court  refused  to  allow  the  petitioner 
to  have  a  trial  until  that  term.  That  the 
petitioner  was  advised  that  his  remedy  was 
by  mandamus  to  compel  the  Circuit  court 
to  hear  and  try  his  case ;  and  therefore 
he  prayed  that  a  mandamus  be  awarded 
him,  directed    to    the    judge   of   said 

652  *court,    commanding   him   to  proceed 
to  hear  and  try  said  question. 

It  thus  appears  that  the  application  is  not 
for  the  exercise  of  appellate  but  original 
jurisdiction ;  and  a  mandamus  is  asked  to  a 
Circuit  court,  not  for  the  purpose  of  carry- 
ing into  effect  any  judgment  or  decree  of 
its  own  or  of  any  Special  court  of  appeals, 
jurisdiction  to  do  which,  if  not  inherent  in 
this  court  so  far  at  least  as  it  respects  its 
own  judgments  and  decrees,  was  expressly 
conferred  by  the  act  of  June  Sth,  1852. 
There  being  no  law  conferring  jurisdiction 
on  this  court  to  award  a  writ  of  mandamus 
to  a  Circuit  court  in  such  case;  the  act  re- 
ferred to,  giving  general  jurisdiction  to 
issue  writs  of  mandamus  and  prohibition  to 
the  District  courts  only ;  this  court,  when 
the  application  was  first  presented,  de- 
clined, for  that  reason,  to  award  the  rule. 
But  as  the  counsel  of  the  petitioner  con- 
tended that  this  jurisdiction  was  conferred 
by  the  constitution,  and  that  this  court  was 
bound  to  exercise  it  in  a  proper  case,  not- 
withstanding  the  omission   of  the  legisla- 


ture to  give  or  regulate  it,  in  the  law 
regulating  the  jurisdiction  of  the  court,  the 
rule  was  awarded  in  order  that  the  question 
might  be  argued  and  considered. 

The  former  constitution  provided  that 
the  judicial  power  should  be  vested  in  a 
Supreme  court  of  appeals  and  such  Supe- 
rior courts,  &c.,  and  declared  that  the 
jurisdiction  of  these  tribunals  and  of  the 
judges  thereof,  should  be  regulated  by  law. 
Thus  vesting  in  the  courts  enumerated 
and  to  be  established,  and  the  judges  and 
justices,  all  the  judicial  power,  with  the 
capacity  to  receive  such  appropriate  juris- 
diction as  the  legislature  might  confer. 
The  present  constitution  does  not,  in  the 
terms  of  the  former,  declare  that  the  judi- 
cial power  shall  be  vested  in  the  tribunals 
named.  The  1st  section  of  aiticle  6  de- 
clares, that  *' there  shall  be  a  Supreme  court 
of  appeals.    District  courts  and  Cir- 

653  cuit    *courts.     The    jurisdiction    of 
these    tribunals,    and   of    the  judges 

thereof,  except  so  far  as  the  same  is  con- 
ferred by  this  constitution,  shall  be  regu- 
lated by  law."  The  9th  section  declares 
**that  the  District  courts  shall  not  have  orig- 
inal jurisdiction  except  in  cases  of  habeas 
corpus,  mandamus  and  prohibition."  And 
the  11th  section  that  **the  Supreme  court 
of  appeals  shall  have  appellate  jurisdiction 
only,  except  in  cases  of  habeas  corpus, 
mandamus  and  prohibition.  It  shall  not 
have  jurisdiction  in  civil  causes  where  the 
matter  in  controversy,  exclusive  of  costs, 
is  less  in  value  or  amount  than  five  hun- 
dred dollars,  except  in  controversies  con- 
cerning the  title  or  boundaries  of  land,  the 
probat  of  a  will,  the  appointment  or  quali- 
fication of  a  personal  representative,  guard- 
ian, committee  or  curator,  or  concerning 
a  mill,  road,  way,  ferry  or  landing,  or  the 
right  of  a  corporation  or  of  a  county  to  levy 
tolls  or  taxes ;  and  except  in  cases  of  habeas 
corpus,  mandamus  and  prohibition,  and 
cases  involving  freedom  or  the  constitu- 
tionality of  a  law." 

The  two  clauses  respecting  the  jurisdic- 
tion of  the  District  courts  and  this  court, 
although  in  one  negative  words,  and  in  the 
other  affirmative,  are  used,  yet  mean  the 
same  thing;  and  are  an  illustration  of 
the  rule  that  negative  words  may  imply 
an  affirmative,  and  the  reverse.  When  it 
is  said  the  District  courts  shall  not^iave 
original  jurisdiction  except  in  cases  of  ha- 
beas corpus,  the  capacity  to  receive  appel- 
late jurisdiction  is  thereby  affirmed;  and 
when  it  is  said  that  this  court  shall  iiave 
appellate  jurisdiction  only,  except  in  cases 
of  habeas  corpus,  Ac.  the  power  of  the  leg- 
islature to  confer  original  jurisdiction  ex- 
cept in  the  specified  class  of  cases  is 
thereby  negatived.  But  though  by  each 
form  of  expression  the  power  to  exercise 
appellate  jurisdiction  only  is  conferred  on 
each  court  except  in  the  particulars  enu- 
merated, the  exercise  of  that  juriadtc- 

654  tion    *must      according     to     the   1st 
section   of  article  6th  be  regulated  bj 

law.     Otherwise,    if  all   appellate  jurisdic- 
tion attached  to  each  court  by   the  impera- 
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live  language  of  the  constitution,  (subject 
only,  as  to  this  court,  to  the  limitation  as 
to  amount  contained  in  the  11th  section,) 
there  would  be  an  unlimited  right  of  appeal 
to  one  or  both  courts  from  all  the  tribunals 
of  the  country.  This  is  not  the  meaning 
of  the  constitution.  As  has  been  remarked, 
the  constitution  has  not  in  terms  vested 
the  whole  judicial  power  in  the  tribunals 
enumerated.  It  declares  that  there  shall 
be  certain  courts,  the  jurisdiction  of  which 
should  be  regulated  by  law,  except  so  far 
as  the  same  was  conferred  by  the  constitu- 
tion. Jurisdiction  is  not  conferred  over  any 
particular  case  by  the  constitution.  It  reg- 
ulates the  character  of  the  jurisdiction 
whether  original  or  appellate,  which  the 
District  court  and  this  court  may  exercise ; 
and  restricts  the  power  of  the  legislature 
so  as  to  prevent  it  from  conferring  original 
jurisdiction  of  any  other  character  upon 
them.  The  cases  in  which  the  jurisdiction, 
whether  appellate  generally,  or  original  of 
the  character  mentioned,  must  still  be  des- 
ignated and  regulated  by  law. 

The  constitution  of  Virginia  differs  very 
materially  from  the  constitution  of  the 
United  States  in  respect  to  the  judicial  de- 
partment. By  the  latter,  article  3,  {  1,  the 
judicial  power  of  the  United  States  is 
vested  in  one  Supreme  court  and  in  such 
inferior  courts  as  congress  may  from  time 
to  time  ordain  and  establish.  The  2nd 
section  enumerates  the  cases  to  which  th«^. 
judicial  power  so  vested  in  the  courts  shall 
extend.  The  3rd  section  regulating  the 
jurisdiction  of  the  Supreme  court,  directs 
that  in  a  portion  of  the  cases,  those  affect- 
ing ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state 
shall   be   a   party,    it    shall   have   original 

jurisdiction,  and  in  all  the  other 
655      *cases    before   mentioned     it    should 

have  appellate  jurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions  and  un- 
der such  regulations  as  the  congress  shall 
make. 

In  2  Story  on  the  Constitution,  {  1773,  it 
is  said,  **that  there  is  certainly  very  strong 
ground  to  maintain  that  the  language  of 
the  constitution  meant  to  confer  the  appel- 
late jurisdiction  absolutely  on  the  Supreme 
court,  independent  of  any  action  by  con- 
gress; and  to  require  this  action  to  divest 
or  regulate  it.  The  language  as  to  the  orig- 
inal jurisdiction  of  the  Supreme  court,  ad- 
mits of  no  doubt.  It  confers  it  without  any 
action  of  congress."  •  In  Wiscart  v.  Dauchy, 
3  Dall.  R.  321,  it  was  held  that  if  con- 
gress had  provided  no  rule  to  regulate  the 
proceedings  of  the  Supreme  court,  it  could 
not  exercise  an  appellate  jurisdiction.  But 
in  the  case  of  Durousseau  v.  The  United 
States,  6  Cranch's  R.  307,  it  was  said  that 
the  appellate  powers  of  the  Supreme  court 
are  not  given  by  the  judicial  act:  They  are 
given  by  the  constitution ;  and  had  the 
judicial  act  created  the  Supreme  court  with- 
out defining  or  limiting  its  jurisdiction,  it 
must  have  been  considered  as  possessing 
all  the   jurisdiction  which   the  constitution 


assigns  to  it.  This  construction  of  the  con- 
stitution of  the  United  States  rests  upon 
the  express  grant  of  original  jurisdiction 
in  the  enumerated  cases,  without  reference 
to  the  mode  in  which  that  jurisdiction  may 
be  exercised,  and  of  appellate  jurisdiction  in 
all  the  other  cases  mentioned,  subject  to 
such  exceptions  and  regulations  as  congress 
may  make.  The  constitution  of  Virginia 
does  not  prescribe  any  cas^  in  which  the 
appellate  powers  of  the  court  shall  be  exer- 
cised, or  affirm  that  it  shall  exercise  origi- 
nal jurisdiction  in  all  cases  of  habeas 
corpus,  mandamus  and  prohibition.  No  ap- 
pellate jurisdiction  attaches  proprio  vigore 
to  the  District  or  to  this  court,  although  the 
capacity  to  exercise  such  appellate  juris- 
diction  when    given,    is  conferred  by 

656  affirmative   words  as   to   this  *court, 
and    negative     words    implying     the 

affirmance  as  to  the  District  court.  And 
the  exception  as  to  original  jurisdiction  in 
cases  of  mandamus,  habeas  corpus  and 
prohibition  serves  to  remove  a  restriction 
on  the  powers  of  the  legislature,  and  to 
endue  the  court  with  the  capacity  to  receive 
original  jurisdiction  when  conferred  in  such 
cases  as  the  law  should  prescribe,  and  to 
which  the  remedy  by  habeas  corpus,  man- 
damus or  prohibition  was  appropriate. 

Similar  terms  are  used  in  the  second 
clause  of  {  11,  limiting  the  jurisdiction  of 
this  court  in  civil  causes  where  the  matter 
in  controversy,  exclusive  of  costs,  is  less 
in  value  or  amount  than  five  hundred  dol- 
lars, except  in  controversies  concerning  the 
title  or  boundaries  of  land,  &c.,  and  embrac- 
ing in  this  exception  also  cases  of  habeas 
corpus,  mandamus  and  prohibition.  If  the 
exception  is  to  be  construed  as  amounting 
to  an  affirmative  and  direct  grant  of  juris- 
diction in  all  the  controversies  enumerated, 
without  regard  to  the  amount  involved,  it 
would  be  imposing  a  limitation  on  the  power 
of  the  legislature  by  mere  implication,  and 
would  preclude  it  from  withdrawing  from 
the  appellate  or  original  jurisdiction  of  this 
court  many  controversies  which,  from  the 
amount  involved,  or  the  business  of  this 
court,  or  from  other  causes,  should  be  left 
to  the  final  determination  of  other  tribu- 
nals. The  object  of  the  exception  was  not 
to  confer  jurisdiction  in  all  controversies  of 
the  kind  enumerated,  but  to  except  such 
controversies  from  the  operation  of  the 
provision  limiting  the  jurisdiction  where 
the  matter  in  controversy  was  less  in  value 
or  amount  than  five  hundred  dollars.  The 
function  of  the  exception  in  this  as  in  the 
other  clause  of  the  11th  section,  and  of 
the  exception  in  the  9th  section,  is,  to  re- 
move a  restriction  which,  but  for  the  excep- 
tion, would  have  been  imposed  on  the 
legislature ;  and  to  enable  it  to  confer,  un- 
der its  general  power  to  regulate  the 

657  jurisdiction  *of  the  courts,    appropri- 
ate  appellate  or  original  jurisdiction 

in  the  controversies  mentioned,  without 
regard  to  the  value  or  amount  in  contro- 
versy :  giving  to  the  court  the  capacity  to 
receive    and  exercise   such   jurisdiction  in 
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such  cases,  and  in  conformity  with  such 
regulations  as  the  legislature  may  pre- 
scribe. 

We  are  therefore  of  opinion  that  legisla- 
tion is  necessary  to  authorize  this  court  to 
award  a  writ  of  mandamus  to  a  Circuit 
court  in  a  case  like  that  set  forth  in  the 
petition ;  and  no  law  having  conferred  such 
jurisdiction,  the  rule  awarded  must  for  that 
cause  be  discharged. 

Rule  discharged. 


658    *Wormeley  v.  The  Commonwealth. 

April  Term.  1858,  Bichmond. 

I.  Corooera— Authority  to  Comnlt  to  Jail.— Qu^sre: 

If  a  coroner  bas  authority  to  commit  to  Jail  for 
trial  a  person  charred  by  tbe  inquest  witli  felony, 
a.  5sme— Same— Objoctlons— Waiver.*— If  he  has  not 
such  authority,  it  is  too  late  to  object  to  it  after 
the  prisoner  has  been  regularly  examined  and 
sent  on  for  trial,  and  has  been  indicted  for  the 
felony  in  the  Circuit  court 

3.  Same— Justices  of  Peace  Acting  as— Hay  Commit 
to  Jall.~A  Justice  of  the  peace  acting  as  coroner, 
and  having'  as  coroner  committed  a  person  to  Jail 
for  felony,  may  certify  the  fact  of  such  committal 
as  a  justice  of  the  peace. 

4.  Criminal  Proceedings— Change  of  Vonue-Affldavlt 
of  Prisoner  Not  Snfflclent.t— Upon  an  application  of 
a  prisoner  charred  with  murder,  for  a  change  of 
the  venue,  his  affidavit  alone,  of  his  fears  or  belief 
that  he  cannot  obtain  a  fair  trial  in  the  county,  is 
not  sufficient  to  sustain  the  motion:  but  he  should 
be  required  to  show  by  independent  and  disin- 
terested testimony  such  facts  as  make  it  appear 
probable  at  least  that  his  fears  and  belief  are 
well  founded.  But  where  such  facts  are  shown  by 
the  prisoner,  and  are  not  successfully  repelled  or 
explained  by  the  commonwealth,  no  argument  of 
inconvenience  or  delay  should  be  permitted  to 
stand  in  the  way  of  the  great  end  to  be  attained, 
a  fair  and  impartial  trial. 

g.  Same— 5anie.— What  is  insufficient  to  sustain  a 
motion  for  a  change  of  venue  by  a  prisoner  in  a 
prosecution  for  murder. 

6.  5ame— Continuance — Absence  of  Witness.  —  The 
court  being  satisfied  from  the  evidence  that  a 
vritness  is  absent  with  the  connivance  of  the 
prisoner,  her  absence  is  not  ground  for  a  continu- 
ance on  his  motion. 

^Criminal  Proceedings— Commitment  of  Prisoner- 
Objections— Waiver.— For  the  proposition  that  after 
the  prisoner  has  been  resrularly  examined  and  sent 
on  for  trial  and  has  been  indicted  for  the  offence  by 
the  g'rand  jury  it  is  too  late  to  object  to  the  resru- 
larity  of  his  commitment,  the  principal  case  is  cited 
and  approved  in  Kemp  v.  Com.,  18  Qratt.  975;  Cha- 
hoon  V.  Com.,  20  Gratt.  701,  784.  See  foot-note  to  this 
case  upon  the  right  to  examination  before  trial. 
See  also,  Clore  v.  Com.,  8  Qratt  606;  Com.  v.  M'Caul, 
1  Va.  Cas.  271 ;  Murray  v.  Com..  2  Va.  Cas.  504. 

tCrlmlnal  Proceedinfl:8— Chanipe  of  Venue— Affidavit 
of  Prisoner.— Upon  an  application  of  a  prisoner 
charged  with  murder,  for  a  change  of  venue,  his 
affidavit  alone,  that  he  cannot  obtain  a  fair  trial  in 
the  county,  is  not  sufficient  to  sustain  the  motion; 
but  he  should  be  required  to  show  by  independent, 
and  disinterested  testimony  such  facts  as  make  it 


7.  Same— Venire  Sununoned  from  Other  Corporatloas— 

CaseatBar.— The  regular  term  of  the  court  havlng^ 
been  spent,  and  only  one  of  the  veniremen  sum- 
moned to  try  a  prisoner,  having'  been  found  free 
from  exception,  the  court  discharflres  taim.  and 
being  of  opinion  that  jurors  qualified  to  serve  can- 
not be  gotten  in  the  county,  makes  an  order  direct- 
ing' the  sheriff  to  summon  thirty  persons  from  each 
of  two  corporations,  to  attend  as  jurors  for  the 
trial  of  the  prisoner  at  a  special  term  of  the  court 
appointed  to  be  held,  and  to  which  time  the  court 
adjourns.  Held:  It  was  not  necessary  to  have 
another  venirt  faeiaa  for  summoning  Jurors  from 
the  county,  returnable  to  the  special  term, 
before  making  the  order  to  summon  jurors  from 
abroad;  and  there  was  no  error  in  directing 
jurors  to  be  summoned  from  two  counties  or 
corporations  at  the  same  time. 

8.  Jurors^Pallure  to  Appear— Later  Appenmnoe  under 
Rule  to  Show  Cause— Competency.— A  juror  sum- 
moned for  the  trial  of  a  prisoner,  fails  to 

659  appear  on  the  *day  to  which  he  is  sammoned. 
but  appears  at  another  day  under  a  rule  to 
show  cause  why  he  shall  not  be  fined  for  failing 
to  appear.  If  in  other  respects  qualified,  he  may 
be  put  upon  the  panel;  that  not  having  been 
completed  when  he  appears. 

9.  Venire— Failure  to  Obtain  a  Jury— Court  flay  Sam- 
non  Others.— After  the  original  venire  is  ex- 
hausted vrithout  compleiinff  the  panel,  the  court 
may  order  any  number  of  persons  to  be  summoned 
it  may  think  necessary;  and  if  the  sherlfE  for 
want  of  time  or  other  cause,  falls  to  summon  the 
whole  number,  his  return  is  valid  for  as  many  as 
are  summoned. 

10.  Jurors—  Objection  to— Ovorrnled  Case  at  Bar.— The 
prisoner  objects  to  a  juror,  and  his  objection  is 
overruled;  and  he  excepts.  After  the  panel  is 
made  up  but  before  the  prisoner  has  exercised 
his  right  of  challenge,  the  court,  on  the  motion  of 
the  attorney  for  the  commonwealth,  out  of 
abundant  caution,  sets  aside  the  juror.  This  is 
not  error. 

11.  Same— Opinion  Ponned— Competency.^- What  is 
not  such  an  opinion  as  will  disqualify  a  juror  for 
serviuflT  on  a  trial  for  felony. 

I  a.  Criminal  Proceedluirs  —  Witnesses— Coatradictlon 
of  by  Deposition  Taken  at  inquest.— On  a  trial  for 

appear  probable  at  least  that  his  fears  and  beliefs 
are  well  founded,  and  the  commonwealth  may  repel 
such  facts,  by  testimony  on  her  part.  For  this 
proposition  the  principal  case  is  cited  and  approved 
in  State  v.  Oreer.  22  W.  Va.  806;  State  v.  Doug^lass. 
41  W.  Va.  6S8,  23  S.  £.  Rep.  725;  Muscoe  v.  Com..  87  Va. 
452,  12  S.  E.  Rep.  790.  See  foot-note  to  Com.  v.  Bed- 
iuffer,  1  Va.  Cas.  125.  In  Chahoon  v.  Com.,  21  Gratt 
822,  it  is  said  that  the  court,  in  such  cases,  that  is. 
where  application  is  made  for  change  of  venue, 
exercises  a  large  discretion.  See  monographic  noU 
on  "Homicide." 

$Jurors— Opinions  Pormed— Competency.— Upon  this 
question,  see  the  principal  case  cited  in  the  following 
cases:  Jackson  v.  Com..  88  Oratt.  081.  See  zXbo,  foot- 
note to  same  case  where  there  is  a  discussion  of  the 
subject  Lyles  v.  Com.,  88  Va.  807. 13  S.  £.  Rep.  802; 
Hall  V.  Com.,  80  Va.  175,  15  S.  E.  Rep.  517;  State  v. 
Baker,  88  W.  Va.  824, 10  S.  £.  Rep.  641.  In  addition,  see 
Mendum'sCase,  6Rand.  704;  Bristow's  Case.  15 Gratt 
634,  and  note ;  Hailstock*6  Case,  2  Gratt  564;  Cluverins' 
Case,  81  Va.  787.  See  monographic  note  on  "Jnries** 
appended  to  Chahoon  v.  Com..  20  Gratt.  788. 
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murder*  to  contradict  a  witness  for  the  prisoner, 
it  is  competent  to  introduce  in  evidence  a  deposi- 
tion ffiven  by  bim  before  the  inquest,  taken  down 
at  the  time  by  the  coroner  and  read  to  the  witness, 
and  siffned  by  him. 

This  is  the  sequel  of  the  case  of  the  Com- 
monwealth V.  Wormeley,  reported  in  8  Grat- 
tan  712.  The  prisoner  was  again  tried  at 
a  special  term  of  the  Circuit  court  of  Ches- 
terfield, held  in  January  1853,  was  found 
g-uilty  of  murder  in  the  first  degree,  and 
was  sentenced  by  the  court  to  be  hung  on 
the  15th  day  of  April  following.  The  pris- 
oner thereupon  applied  to  this  court  for  a 
writ  of  error  to  the  judgment;  and  in  his 
petition  set  out  twelve  grounds  of  error. 

When  the  prisoner  had  been  arraigned 
for  trial  originally,  he  filed  a  plea  in  abate- 
ment, that  he  had  not  been  regularly  and 
legally  examined  by  a  competent  court  of 
justices.  The  ground  of  this  plea  was  that 
the  certificate  of  the  committal  of  the  pris- 
oner for  examination  was  by  Samuel  H. 
Royall  a  justice  of  the  peace,  who  acted 
as  coroner  upon  the  inquest,  and  that  he 
made  the  certificate  as  acting  coroner.  The 
attorney  for  the  commonwealth  filed  a  rep- 
lication to  this  plea,  setting  out  the  record 
of  the  proceedings  of  the  examining  court, 
in  which  the  certificate  is  given.  It  com- 
mences as  follows : 
660  ♦** Chesterfield  County,  to  wit:  To 
the  Clerk  of  the  County  Court  of  said 
County.  I,  Samuel  H.  Royall,  a  justice  of 
the  peace  of  the  said  county,  do  hereby  cer- 
tify that  on  the  17th  day  of  July  1851,  acting 
as  coroner  in  the  absence  of  the  coroner,  I 
committed  to  the  jail  of  the  said  county, 
by  my  warrant,  John  8.  Wormeley  and 
James  Reid,  that  they  may  be  examined 
before  the  County  court  of  the  said  county 
for  a  felony  by  them  committed,  in  this," 
&c.,  setting  out  the  ofifence  charged.  To 
this  replication  the  prisoner  demurred,  and 
the  court  overruled  the  demurrer.  This  was 
the  first  ground  of  error  assigned. 

The  judgment  of  the  General  court  direct- 
ing that  the  prisoner  should  have  a  new  trial 
was  entered  at  the  November  term  1852  of 
the  Circuit  court  of  Chesterfield.  At  that 
term  of  the  court  the  prisoner  twice  moved 
for  a  change  of  venue  on  the  ground  that  a 
violent  prejudice  existed  against  him  in  the. 
county,  which  would  prevent  his  having  a 
fair  and  impartial  trial,  even  though  the 
jurors  should  be  brought  from  another 
county.  Both  of  these  motions  were  over- 
ruled by  the  court,  and  the  prisoner  ex- 
cepted. These  constitute  the  second  and 
fourth  grounds  of  error  assigned  by  the 
prisoner.  The  evidence  is  sufficiently  stated 
in  the  opinion  of  the  court.  The  prisoner 
also  moved  for  a  continuance  of  the  cause, 
on  the  ground  of  the  absence  of  material 
witnesses,  which  was  refused ;  and  he  again 
excepted.  This  constitutes  the  third  ground 
of  error  assigned  by  the  prisoner. 

The  cause,  however,  was  not  tried  at  the 
November  term  of  the  court,  the  whole  term 
having  been  spent  before  a  jury  could  be 
obtained ;  and  it  was  therefore  adjourned  to 


a  special  term  to  be  held  on  the  11th  day  of 
January  1853.  And  but  one  juror  having 
been  found  qualified  to  serve  on  the 
panel,  he  and  those  who  had  been  subse- 
quently summoned  as  veniremen,  were  dis- 
charged ;  and  the  sheriff  of  the  county 

661  *was  directed  to  summon  from  each 
of  the  cities  of  Richmond  and  Peters- 
burg, thirty  jurors  qualified  as  the  law  di- 
rects, to  attend  court  on  the  first  day  of 
the  special  term ;  of  whom  to  form  a  jury 
for  the  trial  of  the  prisoner. 

On  the  calling  of  the  cause  for  trial  at  the 
special  term  of  the  court  in  January,  the 
prisoner  again  moved  for  a  continuance, 
on  account  of  the  absence  of  material  wit- 
nesses ;  but  the  court  overruled  the  motion ; 
and  he  again  excepted.  This  constitutes 
the  twelfth  ground  of  error  assigned  by  the 
prisoner.  The  evidence  on  this  and  the 
third  error  assigned  is  stated  in  the  opinion 
of  the  court. 

The  court  having  overruled  the  motion 
for  a  continuance,  and  the  sheriff  having 
returned  that  in  obedience  to  the  order  made 
at  the  November  term  of  the  court  he  had 
summoned  thirty  persons  from  each  of  the 
cities  of  Richmond  and  Petersburg,  the 
prisoner  by  his  counsel  moved  the  court  to 
quash  the  order  and  return  of  the  sheriff 
in  obedience  thereto,  on  the  ground  that 
the  court  had  no  authority  to  make  the  order 
until  an  ordinary  venire  facias  had  been 
first  awarded  to  summon  jurors  to  the  spe- 
cial term  of  the  court;  and  that  it  was  error 
to  direct  jurors  to  be  summoned  from  two 
counties  or  corporations  at  the  same  time. 
But  the  court  overruled  the  motion ;  and  the 
prisoner  again  excepted.  This  constitutes 
the  fifth  assignment  of  error. 

The  sixth  error  complained  of  is  for  over- 
ruling the  motion  of  the  prisoner  to  exclude 
one  of  the  veniremen,  Peter  R.  Davis,  from 
the  panel,  for  cause ;  and  the  tenth  error 
assigned  is  for  overruling  a  like  motion  to 
exclude  another  venireman,  William  H. 
Brown.  Davis, who  had  been  summoned  from 
Petersburg,  when  examined  on  his  voir  dire, 
said,  *^That  he  had  not  expressed  any  opin- 
ion in  relation  to  the  guilt  or  innocence  of 
the  prisoner,  but  that   he   had    heard 

662  opinions    ^expressed     by   persons    in 
whom  he  had  great  confidence,  which 

had  produced  some*  prejudice  and  feeling 
upon  his  mind.  That  he  had  had  no  con- 
versation with  any  of  the  witnesses  or  any 
of  the  jurymen  who  sat  upon  the  former 
trial,  and  had  not  read  or  heard  any  state- 
ment of  the  facts  of  the  cas^ ;  but  what  he 
had  heard  had  been  the  opinions  or  con- 
clusions of  those  with  whom  he  talked, 
without  any  statement  of  the  facts  on  which 
their  opinions  were  founded;  but  they 
gave  some  history  of  the  parties.** — *'By 
prejudices  he  meant  the  impression  on  his 
mind.  He  did  not  know  the  prisoner,  and 
had  no  personal  ill  will  against  him  or  his 
cause.  That  he  had  rather  formed  an  opin- 
ion upon  the  case,  but  believed  he  might 
trust  himself  to  try  the  case  according  to 
the  evidence  developed  on  the  trial.  That 
he    had  not  determined  that   no   evidence 


713 


10  QRATT. 


VlRGIMIA  RBPORTS,  AnNOTATUD. 


663.  664,  666 


should  shake  the  prejudice  and  impression 
on  his  mind,  but  that  it  would  require  evi- 
dence to  dispel  or  remove  them ;  and  that  he 
did  not  stand  upon  that  footing  on  which 
he  would  stand  if  he  had  never  heard  of 
the  case ;  that  he  could  not  try  the  case  as  if 
he  had  never  heard  of  it :  nor  does  he  be- 
lieve that  any  body  else  could ;  but  that  his 
mind  is  open  to  conviction." 

Brown  stated,  **That  he  had  received  rep- 
resentations of  the  case  from  rumor,  upon 
which  he  had  formed  an  opinion,  if  the 
representations  were  true.  That  he  knew 
neither  the  prisoner  or  the  deceased,  nor 
had  heard  any  evidence  or  had  any  repre- 
sentation from  such  as  had.  That  the 
accounts  he  had  of  it,  contained  the  circum- 
stances of  the  case  at  the  time  of  the  offence, 
which  circumstances  he  believed  covered 
the  offence  at  the  time  of  its  perpetration, 
but  not  the  evidence.  That  he  thoug'ht  he 
could  try  the  case  and  be  governed  by  the 
testimony.  That  he  hoped  he  could  try 
the  case  without  influence  from  such  rep- 
resentations,  and  thought   he   could. 

663  That  what  he  had  *heard  of  the  case 
was  from  a  lady  who  had  been   on   a 

visit  to  this  county,  (Chesterfield, )  whom 
he  had  known  for  a  long  time,  and  in  whom 
he  had  confidence,  and  who  did  not  profess 
to  have  any  personal  knowledge  of  the  facts. 
That  he  believed  her  statement  to  be  true 
as  to  what  she  had  heard.  And  being 
asked  by  the  prisoiier's  counsel,  whether  it 
would  not  require  evidence  to  remove  his 
opinion,  he  answered,  that  it  would.  And 
being  asked  if  his  opinion  was  not  a  decided 
and  pretty  substantia]  one,  he  answered 
that  it  was." 

Some  of  the  jurors  summoned  from  Rich- 
mond and  Petersburg  did  not  appear  on  the 
first  day  of  the  court,  and  a  panel  not  hav- 
ing been  made  up  out  of  those  that  did  ap- 
pear, rules  were  made  upon  them  returnable 
to  the  next  day,  to  show  cause  why  they 
should  not  be  fined  for  failing  to  attend  the 
court  in  obedience  to  the  summons.  Sev- 
eral of  these  persons  appeared  in  answer  to 
the  rule,  which  was  then  discharged;  and 
thereupon  being  called  as  jurors,  the  pris- 
oner objected  to  them  as  being  then  incom- 
petent jurors;  but  the  court  overruled  the 
objection,  and  decided  that  they  might  then 
be  impaneled  on  the  jury  if  in  other  re- 
spects they  should  be  found  qualified  to 
be  sworn  as  jurors  to  try  the  prisoner.  To 
this  opinion  of  the  court  the  prisoner  ex- 
cepted. And  this  constitutes  his  eighth 
ground  of  error  assigned. 

The  panel  not  being  completed  from  the 
persons  summoned  from  Richmond  and 
Petersburg,  the  sheriff  was  directed  to  sum- 
mon thirty  persons  from  each  of  the  counties 
of  Dinwiddle  and  Amelia.  The  return  of 
the  sheriff  showed  that  he  had  summoned 
but  twenty- three  from  the  county  of  Din- 
widdle; and  thereupon  the  prisoner  moved 
to  quash  each  of  the  orders  and  returns, 
because  of  the  illegality  appearing  upon  the 
face  of  each  of  them;  and  especially  to 
quash  the  order  and  return  of  the  offi- 

664  cer  for  summoning  persons  ''^from  the 


county  of  Dinwiddle,  because  he  had 
summoned  but  twenty-three.  But  the  court 
overruled  the  motion ;  and  the  prisoner  again 
excepted.  This  constitutes  the  ninth  error 
assigned. 

Richard  Coleman,  one  of  the  persons  sum- 
moned from  the  county  of  Amelia,  stated 
that  he  was  a  resident  in  the  county  of 
Amelia,  but  was  not  a  freeholder  of  that 
county ;  but  that  he  was  a  freeholder  in  the 
county  of  Nottoway.  And  thereupon  the 
prisoner  objected  to  him  as  not  t>etng  qual- 
ified according  to  law.  But  the  court  over- 
ruled the  objection,  and  proceeded  further 
to  interrogate  the  said  Coleman,  who,  being 
in  other  respects  found  qualified,  was  ordered 
by  the  court  to  be  placed  upon  the  panel: 
And  the  prisoner  excepted. 

After  the  twenty-four  jurors  had  been 
obtained,  and  the  panel  maide  up,  but  before 
the  prisoner  had  exercised  his  right  of 
challenge,  or  any  ballot  had  been  taken,  or 
any  one  had  been  sworn  on  the  jury,  the 
attorney  for  the  coiiimonwealth  moved  the 
court  to  set  aside  Richard  Coleman,  to 
whom  the  prisoner  had  objected  as  not  be- 
ing qualified  according  to  law,  and  to  strike 
his  name  from  the  panel,  because  there 
might  be  a  doubt  about  his  being  legally 
qualified  to  set  as  a  juror  in  this  case.  And 
the  court,  out  of  abundant  caution,  sus- 
tained the  said  motion,  and  directed  the 
name  of  Coleman  to  be  struck  from  the 
panel:  and  the  prisoner  again  excepted. 
This  is  the  eleventh  error  assigned. 

The  last  error  assigned  is  the  admission  of 
the  deposition  of  James  Reid,  a  witness  for 
the  prisoner,  taken  before  Samuel  H.  Roy- 
all,  acting  as  coroner  upon  the  inquest  held 
upon  the  body  of  Anthony  T.  Robiou,  for 
the  murder  of  whom  the  prisoner  was  upon 
his  trial,  for  the  purpose  of  showing  that 
the  witness  had  made  a  different  statement 
of  a  fact  then  from  that  which  he  had  given 
on  the  trial.  On  the  examination  in 
665  chief  *the  witness  stated  a  fact;  and 
upon  his  cross  examination  he  was 
asked  if  he  was  not  examined  as  a  witness 
before  the  inquest,  and  if  he  had  not  then 
stated  the  fact  differently,  stating  the  an- 
swer supposed  then  to  have  been  given  bj 
the  witness.  He  replied  that  he  had  bees 
examined  before  the  inquest,  but  that  his 
testimony  then  corresponded  with  his  testi- 
mony given  on  the'  present  trial.  There- 
upon Samuel  H.  Royall  was  introduced,  and 
the  deposition  of  Reid  was  handed  to  him, 
and  he  was  asked  whether  the  question 
put  to  the  witness  Reid  upon  his  cross 
examination,  as  to  the  fact  to  which  he 
had  testified,  had  been  put  to  him  before  the 
inquest.  He  answered,  that  upon  looking 
at  the  deposition  he  remembered  that  the 
question  had  been  put  to  Reid.  Being 
asked  what  was  Reid's  answer,  he  said  he 
did  not  remember  except  from,  the  deposition 
itself ;  and  that  he  was  unable  to  give  the 
answer  except  by  reference  to  the  deposi- 
tion. He  stated  that  that  part  of  Reid's 
deposition  was  reduced  to  writing  at  the 
time  by  himself  the  said  Royall;  that  he 
was  particular  in  giving  the  answer  of  each 
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witness  in  the  very  words  of  the  witness; 
and  that  after  the  examination  of  Reid 
was  completed,  it  was  read  over  to  him, 
corrected  at  his  request,  and  then  signed 
by  him.  The  attorney  then  offered  in  evi- 
dence the  answer  of  Reid,  given  to  the  said 
question  upon  his  examination  before  the 
inquest  and  committed  to  writing  as  before 
stated,  for  the  purpose  of  showing  that  he 
had  given  a  different  account  then  from 
that  given  by  him  on  the  trial.  But  the 
prisoner  moved  the  court  to  exclude  the 
evidence ;  which  motion  the  court  overruled. 
And  the  prisoner  again  excepted. 

The  case  was  argued  here  by  M.  Johnson, 
Day  and  Robert  6.  Scott,   for  the  prisoner, 
and  by  the  Attorney  General,  for  the  com- 
monwealth. 

666  *DANIEL,  J.,  delivered  the  opinion 
of  the  court. 

The  first  question  to  be  considered  is  that 
which  the  prisoner  sought  to  present  by  his 
demurrer  to  the  commonwealth's  replication 
to  his  plea  in  abatement,  to  wit.  Whether 
he  had  been  regularly  and  legally  examined 
by  a  competent  court  of  justices  for  the 
murder  with  which  he  stood  indicted?  In 
his  petition  the  prisoner  says  that  his  exam- 
ination was  irregular  in  this,  that  he  was 
illegally  and  irregularly  committed  to  jail 
for  examination ;  because  he  was  remanded 
under  a  certificate  of  Samuel  H.  Roy  all,  a 
justice  of  the  peace,  acting  as  coroner  in 
the  absence  of  the  coroner,  who  had  no  legal 
authority  for  such  action,  in  as  much  as 
neither  a  coroner  nor  a  justice  of  the  peace, 
acting  as  coroner,  is  empowered  by  law  so 
to  commit ;  and  that  said  Royall  should  have 
sent  him  before  a  justice  of  the  peace,  who 
properly  and  regularly  might  and  should 
have  committed  him  for  examination  of  the 
offence  with  which  he  stood  charged.  And 
in  the  argument  here  the  prisoner's  counsel 
have  endeavored  to  maintain  that  the  cer- 
tificate was  a  necessary  and  essential  part 
of  the  record  of  the  examining  court.  That 
the  justices  could  not  legally  proceed  in  the 
examination  without  a  proper  certificate  of 
the  nature  of  the  offence;  and  that  as  it  ap- 
peared from  the  certificate  itself,  that  it 
was  made  without  legal  authority,  the  pro- 
ceedings of  the  examining  court  were  alto- 
gether null  and  void. 

In  considering  the  question  it  becomes 
necessary  to  refer  particularly  to  those  pro- 
visions of  the  Code  which  regulate  the 
arrest,  commitment  and  examination  of 
persons  charged  with  felonious  offences; 
and  also  those  which  prescribe  the  duties 
of  coroners  before  whom  inquisitions  of 
deaths  supposed  to  be  caused  by  violence, 
are  taken ;  and  to  advert  to  some  changes 
made,  by  these  provisions,  in  the  former 
laws  relating  to  the  same  subject. 

667  *The  previous  sections  of  ch.  202, 
in  relation  to  coroners'  inquests,  hav- 
ing pointed  out  the  manner  in  which  the  in- 
quest is  to  be  conducted  and  taken,  the 
7th  section  of  the  chapter  requires  that  the 
coroner  shall  return  to  his  county  or  corpo- 
ration court  the  inquisition,   written  testi- 


mony and  recognizances  by  him  taken ;  and 
if  the  jury  find  that  murder,  manslaughter 
or  assault  has  been  committed  on  the 
deceased,  the  coroner  is  to  require  such  wit- 
nesses as  he  thinks  proper,  to  give  a  recog- 
nizance to  appear  and  testify  at  such  court 
when  it  sets  for  the  trial  or  examination  of 
the  accused.  And  by  the  8th  section,  if  a 
person  charged  with  the  offence  by  the  in- 
quest, be  not  in  custody,  the  coroner  may 
for  his  apprehension  issue  process  in  the 
same  manner  as  a  justice.  The  process  is 
to  be  returnable  before  a  justice  and  pro- 
ceeded on  as  directed  by  chapter  204.  And 
by  the  11th  section,  in  case  of  the  failure 
of  the  coroner  to  act,  or  if  there  be  no  cor- 
oner authorized  to  act,  or  none  in  the  neigh- 
borhood in  which  the  dead  body  may  be 
found,  a  justice  may  act  as  coroner,  and  be 
entitled  to  the  same  fees,  and  be  subject  to 
the  same  penalties. 

By  the  11th  section  of  chapter  204,  it  is 
provided  that  a  justice  before  whom  any 
person  is  brought  for  an  offence,  shall,  as 
soon  as  may  be,  in  the  presence  of  such 
person,  examine  on  oath  the  witnesses  for 
and  against  him,  and  he  may  be  assisted  by 
counsel.  And  the  15th  section  of  the  same 
chapter  declares  that  when  the  justice  con- 
siders that  there  is  sufiicient  cause  for 
charging  the  accused  with  the  offence,  if 
the  accused  be  entitled  to  an  examining 
court,  the  commitment  shall  be  for  exam- 
ination, and  the  recognizances  be  for  ap- 
pearance before  such  examining  court  as  Is 
provided  by  chapter  205 ;  and  if  he  be  not 
so  entitled,  unless  it  be  a  case  wherein  it  is 
otherwise  specially  provided,  the  commit- 
ment shall  be  for  trial  and  the  recogni- 
zances be  for  appearance  in  the  county 
668  *or  corporation  court,  at  such  time  as 
the  case  can  be  proceeded  in  before 
such  court.  And  the  justice  shall  return  to 
the  clerk  of  such  court,  as  soon  as  may  be, 
a  certificate  of  the  nature  of  the  offence, 
showing  whether  the  accused  was  committed 
or  bailed  therefor ;  and  the  clerk,  as  soon 
as  may  be,  shall  inform  the  attorney  for  the 
commonwealth  in  said  court  of  such  cer- 
tificate. 

The  first  section  of  chapter  205  declares 
that  before  a  white  person  charged  with  a 
felony  is  tried  before  the  Circuit  court,  he 
shall  be  examined  as  in  subsequent  sections 
is  provided,  unless  by  his  assent,  entered 
of  record  in  such  court,  the  examination  is 
dispensed  with.  The  second,  third  and 
fourth  sections  declare  that  such  examina- 
tion shall  be  had  before  the  court  of  the 
county  or  corporation  in  which  the  offence 
was  committed  or  may  be  prosecuted ;  and 
may  be  before  the  said  court  at  a  regular 
term  or  special  session  thereof,  as  the  justice 
who  considers  that  there  may  be  sufficient 
cause  for  charging  with  the  offence  the  per- 
son accused  thereof,  may  in  his  discretion 
determine.  If  the  justice  determine  on  a 
special  session  of  the  court  for  such  ex- 
amination, he  is  to  issue  his  warrant  to  the 
officer  of  such  court,  requiring  him  to  sum- 
mon at  least  eight  of  the  justices,  (if  so 
many  there  may  be,)  to  meet  for   the  ex- 
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amination  of  the  facti  at  their  court-hotiae 
on  such  day  as  said  justice  shall  appoint, 
not  being  less  than  five  nor  more  than  ten 
days  after  the  date  of  the  warrant.  And  it 
is  further  required  that  such  court,  whether 
held  at  a  regular  term  or  a  special  session, 
shall  consist  of  at  least  five  justices ;  and 
that  the  justice  who  committed  the  accused 
for  examination,  shall  not,  without  the  con- 
sent of  the  accused,  constitute  one  of  the 
court. 
By  comparing  these  several  laws  with  the 
acts  of  1847^,    relating  to   the   same 

669  subjects,  it  will  be  seen  *that  the  most 
material  changes  made   by   the   Code 

are  in  reference  to  the  examining  courts. 
By  the  act  of  1847-B  the  called  or  special 
sessions  of  the  examining  courts  were  en- 
tirely abolished,  the  19th  section  of  chap. 
15,  p.  132,  directing  that  when  the  accused 
was  entitled  to  the  benefit  of  an  examining 
court  before  trial,  the  magistrate  before 
whom  he  was  brought,  should  bail  or  com- 
mit him  for  examination  before  the  next 
succeeding  court  of  his  county  or  corpora- 
tion. And  by  the  18th  chapter,  p.  138,  pro- 
vision was  made  for  the  examination  at  the 
next  session  of  said  court  by  five  justices. 
When  these  provisions  were  about  to  be 
incorporated  into  the  Code,  it  was  deemed 
advisable  by  the  legislature  to  restore  to  a 
certain  extent,  the  special  sessions  of  the  ex- 
amining courts;  and  the  committing  justice 
was,  as  we  have  seen,  vested  with  the  power 
of  calling  such  court  by  his  warrant,  if  he 
should  in  his  discretion,  think  proper  to  do 
so.  No  change,  however,  was  made  in  the 
duties  of  the  coroner,  in  reference  to  a  per- 
son who  by  the  inquest  taken  before  him, 
should  be  charged  with  the  murder  of  the 
deceased ;  the  10th  section  of  the  16th  chap- 
ter of  the  act  of  1847-8  before  referred  to, 
requiring  that  if  the  person  so  charged 
should  not  be  in  custody,  he  should  be  ar- 
rested by  process  issued  by  the  coroner,  and 
carried  before  a  justice,  who  was  to  proceed 
with  the  case  in  the  same  manner  that  was 
required  of  justices  of  the  peace  in  like 
cases;  whilst  the  9th  section  of  said  act 
which  corresponds  with  the  7th  section  of 
chapter  202  of  the  Code,  before  cited,  di- 
rects the  coroner  to  recognize  the  witnesses 
to  appear  at  the  next  county  or  corporation 
court  for  the  examination  or  trial  of  the 
accused,  and  also  to  return  to  said  court  the 
inquisition,  written  evidence  and  all  exam- 
inations and  recognizances  by  him  taken. 
It  will  be  seen  that  neither  by  the  Code 
nor  the  act  of  1847-8,  is  any  power,  in 

670  terms,  given  to  the  coroner  to  *commit 
in  any  case;  and  that  the  discretion 

of  calling  intermediate  sessions  for  the  ex- 
amination of  those  entitled  to  the  benefit 
of  examining  courts,  is  vested  in  the  justices 
alone.  It  is  argued  that  though  the  provi- 
sions of  the  Code  re-establishing  the  called 
courts,  do  not  give  the  coroner  power  and 
authority  to  summon  a  court  for  the  exam- 
ination of  a  person  charged  with  murder  by 
the  inquest,  as  formerly  under  the  act  of 
1819,  he  still  retains  his  common  law  power 
to  commit  a  person  so  charged   by   the   in- 


I quest,  *4f  he  be  present."  It  is  not  im- 
'  probable  that  the  prisoner  was  present  at 
the  inquest,  and  that  Royal  1,  in  committing 
him  as  coroner,  acted  on  this  view  of  the 
law.  Whether  this  view  was  correct  or  not, 
we  do  not  deem  it  necessary  to  enquire. 
For  it  is  well  settled  by  decisions  of  the 
General  court,  made  under  the  former  laws, 
that  the  warrant  of  commitment  formed  no 
part  of  the  record ;  and  that  when  it  ap- 
peared that  the  prisoner  had  been  regularly 
examined  for  the  same  offence  with  which 
he  was  indicted,  the  court  could  not  be 
called  upon  to  investigate  the  legality  of 
the  commitment.  McCaul's  Case,  1  Va. 
Cas.  271 ;  Murray's  Case,  2  Va.  Cas-  504. 
And  in  Clore's  Case,  8  Gratt.  606,  it  was 
decided  by  the  same  court,  that  the  princi- 
ple of  the  decisions  just  above  mentioned 
is  not  at  all  varied  because  of  the  subse- 
quent amendments  of  the  law  in  the  Code, 
relating  to  arrest  and  commitment;  that 
after  the  finding  of  the  grand  jury  upon  the 
examinations  and  proofs  before  them, 
charging  the  accused  with  the  murder,  it 
was  no  defence  in  reason  or  in  law  to  the 
prisoner,  that  there  had  been  irregularities 
in  his  commitment. 

Nor  can  we  see  on  what  ground  an  effort 
can  be  made  to  maintain  that  the  certificate 
was  without  competent  authority.  For 
even  if  Roy  all  acted  under  a  mistaken  view 
of   his  duties  in   committing   the   prisoner 

by  virtue  of  his  supposed  power  as  cor- 
671      oner  to  Mo  so,  such   error   does  not 

extend  to  the  certificate.  The  fact 
that  he  had  undertaken  to  act  on  this  occa- 
sion as  coroner  in  the  absence  of  the  regular 
coroner,  did  not  divest  him  of  his  office  of 
justice  of  the  peace.  Though  for  the  occa- 
sion discharging  as  coroner  the  duties  pe- 
culiar to  that  office,  no  power  or  right  of 
justice  compatible  with  those  duties  was 
thereby  taken  away.  And  having  just  dis- 
charged the  judicial  duty  of  taking  the  in- 
quest, and  having  by  his  warrant  as  coroner 
committed  the  prisoner,  he  had  the  same 
means  before  him  of  certifying  as  a  justice 
of  the  peace,  the  nature  of  the  offence,  as 
could  be  possessed  by  any  justice  in  any 
case  of  commitment.  And  when  we  look  at 
the  certificate,  we  find  that  his  course  was 
in  exact  conformity  with  this  view  of  his 
duties.  For  whilst  it  appears  by  the  certifi- 
cate that  he  made  the  commitment  as  a 
coroner,  the  certificate  itself  is  made  by 
him  as  a  justice  of  the  peace.  **I,  Samuel 
H.  Roy  all,  a  justice  of  the  peace,  do  hereby 
certify  that  acting  as  a  coroner,  I  com- 
mitted," &c.  And  the  certificate  is  sign^ 
by  him  with  the  addition,  J.  P.  The  cer- 
tificate being  thus  in  all  respects  legal  and 
proper,  it  is  not  necessary  to  express  any 
opinion  as  to  what  might  have  been  the 
legal  effect  on  the  rights  of  the  prisoner  had 
it  been  shown  to  have  been  otherwise. 

The  second  assignment  of  errors  is  based 
on  an  exception  to  an  opinion  of  the  court 
overruling  a  motion  of  the  prisoner  made  at 
its  November  term  1851,  for  a  change  of  the 
venue.  After  he  had  been  arraigned  and 
had  pleaded  not   guilty,  he  made  a  motion 
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for  a  chang-e  of  venue,  and  in  support  of  it 
filed  his  own  affidavit  and  introduced  a ' 
number  of  witnesses  to  prove  its  statements. 
In  his  affidavit  he  expresses  the  belief  of 
the  existence  of  such  a  g^eneral  prejudice 
against  him  and  his  cause  that  he  could 
not  obtain  a  fair  and  impartial  trial 

672  in  the  county ;  and  that  even  if  *a  jury 
should    be     brought     from     another 

county,  they  would  be  so  influenced  by  the 
popular  feeling  as  to  preclude  the  possibil- 
ity of  his  having  a  fair  trial.  That  threats 
had  been  made  by  some  of  the  people  that 
even  an  acquittal  would  not  protect  him, 
and  that  he  would  be  murdered  by  a  mob. 
That  many  and  influential  citizens  had 
raised  a  subscription  and  had  employed 
counsel  to  aid  in  the  prosecution.  And  that 
he  verily  believes  that  at  the  period  of  his 
examination  and  commitment,  the  state  of 
feeling  against  him  and  his  cause  was  such, 
that  if  one  or  two  leading  men  present  had 
made  the  suggestion,  he  would  have  been 
put  to  death  by  the  violence  of  the  people 
then  assembled. 

No  decision  has  been  made  by  our  appel- 
late courts  in  criminal  cases,  prescribing 
the  rules  and  principles  by  which  the  judges 
of  the  circuits  are  to  be  governed  in  dis- 
posing of  motions  for  a  change  of  venue. 
In  order,  however,  to  prevent  the  hindrance 
and  embarrassment  to  the  course  of  justice, 
that  would  be  likely  to  arise  from  too  read- 
ily granting  such  motions,  it  may  be  safely 
affirmed,  that  the  mere  affidavit  of  the  pris- 
oner of  his  fears  or  belief  that  he  cannot 
obtain  a  fair  trial  in  the  county  is  not  suffi- 
cient to  sustain  the  motion ;  but  that  he 
should  be  required  to  show  by  independent 
and  disinterested  testimony,  such  facts  as 
make  it  appear  probable  at  least  that  his 
fears  and  belief  are  well  founded.  On  the 
other  hand,  when  such  facts  are  stated  and 
shown  by  the  prisoner,  and  not  successfully 
opposed  or  explained  on  the  part  qf  the 
commonwealth,  no  arguments  of  inconven- 
ience or  delay  should  be  permitted  to  stand 
in  the  way  of  the  great  end  to  be  attained, 
a  fair  and  impartial  trial. 

It   is   obvious   also   that  a  state  of  facts, 

which,    un4er  the  former   laws   regulating 

the    sources  from  which   the   jury   were   to 

be    drawn,    might   have  been  conclusive  in 

favor   of   a    motion    for  a  change    of 

673  venue,  might,  under  *the  existing 
statutes,  wholly  fail  to  show  any  diffi- 
culty in  the  way  of  obtaining  a  fair  trial 
in  the  county.  For  whilst  by  the  law  as  it 
formerly  stood,  the  court  had  no  power  to 
Bend  beyond  the  limits  of  the  county  for  a 
jury,  no  matter  what  might  be  the  difficulty 
of  obtaining  therein  a  jury  free  from  excep- 
tion ;  it  is  now  provided  by  the  10th  section 
of  chapter  208  of  the  Code,  that  if  qualified 
jurors  not  exempt  from  serving  cannot  be 
conveniently  found  in  the  county  in  which 
the  trial  is  to  be,  the  court  may  cause  so 
many  as  may  be  necessary,  of  such  jurors, 
to  be  summoned  from  any  other  county  or 
corporation  by  the  sheriff  or  sergeant  or  by 
its  own  officer.  In  this  state  of  the  law  it 
is   difficult  to  suppose   a  case  in  which  this 


court  could  safely  undertake  to  pronounce 
erroneous  a  judgment  of  a  Circuit  court  re- 
fusing an  application  for  change  of  venue 
based  simply  on  the  ground  of  difficulty  in 
obtaining  jurors  for  the  trial  in  the  county. 
Cases,  however,  may  be  supposed  of  such 
strong  and  extensive  and  influential  prej- 
udice and  excitement  against  the  accused, 
as  to  endanger  the  fairness  and  impartiality 
of  a  trial  conducted  in  the  county,  even 
though  the  court  should  encounter  no  seri- 
ous difficulty  or  inconvenience  in  obtaining 
a  jury.  In  such  cases,  in  order  to  obtain  a 
full,  free,  dispassionate,  just  and  impartial 
hearing  of  the  cause,  it  might  be  just  as 
important  to  change  the  theatre  of  the  trial, 
as  to  have  a  jury  filling  all  the  require- 
ments of  the  law  as  to  qualification  and 
freedom  from  exception.  In  view  of  such 
a  possible  state  of  things,  and  of  the  possi- 
ble existence  of  other  causes  not  necessarily 
connected  with  the  jury,  and  in  order  to 
preclude  the  inference,  that,  by  enlarging 
the  power  of  the  court  as  to  the  sources  from 
which  the  jury  might  be  taken,  it  intended 
to  curtail  the  court  of  any  power  or  discre- 
tion which  it  previously  had  of  chang^ing 
the  venue  for  causes  other  than  the  difficulty 

of  obtaining  a  jury  in  the  county,  the 
674      legislature   have,    in  *the  22d  section 

of  the  chapter  cited  above,  declared 
that  the  Circuit  courts  may,  on  the  motion 
either  of  the  accused  or  of  the  attorney  for 
the  commonwealth,  or  without  such  motion, 
for  good  cause,  order  the  venue  for  the  trial 
of  a  criminal  case  in  such  court  to  be 
changed  to  some  other  Circuit  court. 

With  these  views  of  the  law  we  can- 
not undertake  to  say,  after  an  examina- 
tion of  the  testimony  '  on  both  sides,  that 
the  Circuit  court  improperly  exercised  its 
discretion  in  refusing  to  grant  the  prisoner's 
motion.  It  is  true  it  is  shown  that  sub- 
scription papers  were  circulated  to  raise  a 
fee  for  the  employment  of  counsel  to  aid  in 
the  prosecution,  and  that  they  had  been 
signed  by  some  twenty  or  thirty  persons. 
Such  a  fact,  of  itself,  is  no  ground  for  a 
change  of  venue.  It  is  a  circumstance  tend- 
ing to  show  the  extent  to  which  an  opinion 
of  the  prisoner's  guilt  prevailed;  but  it  is 
not  difficult  to  conceive  how  men,  just  and 
upright,  and  free  from  any  ill  will  or  feel- 
ing of  vindictiveness  towards  the  accused, 
in  view  of  the  fact  that  much  of  the  ability, 
learning  and  eloquence  of  the  bar  was  en- 
listed in  his  cause,  might  be  willing  to  con- 
tribute for  the  procuring  of  additional 
counsel  on  the  side  of  the  prosecution^  in 
order  to  bring  about,  as  far  as  might  be, 
an  equal  litigation  and  its  probable  result, 
justice,  as  well  to  the  commonwealth  as 
the  accused.  It  is  true  also  it  is  shown  that 
there  had  been  shortly  after  the  homicide 
was  committed,  considerable  excitement 
against  the  accused  in  the  immediate 
neighborhood,  and  that  on  several  occasions 
persons  had  been  heard  to  express  the  belief 
that  the  people  would  not  bear  with  an  ac- 
quittal :  that  some  who  were  present  at  the 
inquest,  and  others  who  were  present  at 
the   examining  court,     had   expressed  the 
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belief  that  the  people  would  have  proceeded 
to   put   the  accused  to  death  if  the  sugges- 
tion   had     been     made     by    leading    men 
present;    and  one   of    the   witnesses 

675  Examined  on  behalf  of  the  applica- 
tion, states  that  he  had  heard  a  per- 
son say  that  if  the  prisoner  was  acquitted 
by  a  jury  he  would  not  be  surprised  if  he 
was  hung  before  he  got  far  from  the  court- 
house ;  that  some  six  or  eight  other  persons 
were  present  on  the  occasion,  who  seemed 
to  nod  assent :  But  on  the  other  hand,  there 
is  the  total  absence  of  proof  of  any  threats 
against  the  prisoner;  and  it  was  shown  that 
the  excitement  which  at  first  prevailed  had 
greatly  abated,  and  had  at  first  been  con- 
§ned  mainly  if  not  entirely  to  the  neighbor- 
hood of  the  residence  of  the  deceased,  and 
of  the  place  where  the  homicide  was  com- 
mitted; and  that  the  expressions  above 
mentioned  had  been  uttered  mainly  by  per- 
sons coming  from  the  same  neighborhood. 
And  the  opinion  is  expressed  by  some  of 
the  witnesses,  in  a  manner  and  under  cir- 
cumstances entitling  it  to  the  fullest  con- 
fidence, that  if  any  effort  had  been  made 
on  the  public  occasions  above  mentioned,  to 
do  violence  to  the  prisoner  or  in  any  manner 
to  impede  the  course  of  the  law,  such  effort 
would  have  been  successfully  met  and  op- 
posed by  the  people  there  assembled.  And 
as  to  the  jury,  the  testimony  was  clear  to 
show  that  the  court  would  probably  meet 
with  no  serious  difficulty  in  obtaining  one, 
from  the  remote  parts  of  the  county,  free 
from  all  exception.  In  this  state  of  things, 
we  do  not  think  the  court  erred  in  refusing 
to  change  the  venue. 

At  the  November  term  of  the  Circuit 
court  1852,  after  the  venire  had  been  ex- 
hausted and  one  juror  alone  found  qualified, 
and  the  attorney  for  the  commonwealth 
had  moved  the  court  to  award  the  venire 
facias^ to  bring  other  qualified  jurors  from 
another  county  or  corporation,  the  prisoner 
renewed  his  motion  for  a  change  of  the 
venue;  the  refusal  of  the  court  to  grant 
which,  is  the  fourth  ground  of  error  taken 
by  the  prisoner  in  his  petition. 

676  *The  prisoner,  in  his  affidavit,  relies 
on  his  former  affidavit  and   on   the 

proofs  offered  in  support  of  it.  He  repeats 
the  expression  of  his  belief  of  a  great  and 
violent  prejudice  against  him  and  his  cause. 
He  states  that  on  a  former  trial  between 
three  and  four  hundred  persons  had  been 
summoned  for  the  trial  of  himself  and 
Reid,  who  stood  jointly  indicted  with  him, 
and  only  one  panel  from  all  these  could  be 
procured  for  his  trial  in  the  county ;  that  at 
the  then  present  term  twenty-four  persons 
had  been  summoned  as  veniremen,  twenty 
of  whom  had  attended  and  out  of  these  but 
one  could  be  found  who  had  not  expressed 
such  opinions  as  to  disqualify  them  from 
serving  on  the  jury.  He  relies  on  the  fact 
that  the  court  had  found  it  necessary  to 
order  the  summoning  of  jurors  from  other 
counties,  but  expresses  the  belief  that  even 
this  precaution  will  not  afford  him  protec- 
tion and  give  him  a  fair  and  prompt 
trial. 


The  testimony  offered,  as  well  on  the 
part  of  the  prisoner  as  of  the  common- 
wealth, is  conclusive  to  show  that  it  would 
have  been  very  difficult  if  not  impossible  to 
obtain  a  junr  in  the  county  free  from  ex- 
ception. Of  the  seven  witnesses  examined 
on  this  motion,  (four  on  the  part  of  the 
prisoner  and  three  on  the  part  of  the  com- 
monwealth,) there  arc  only  two,  who  ex- 
press their  belief  of  the  possibility  of 
obtaining  a  jury  in  the  county.  W.  W.  T- 
Cogbill,  a  witness  examined  in  behalf  of 
the  motion,  '^thought  the  prospect  of  get- 
ting a  jury  free  from  exception  in  the 
county  a  very  doubtful  one,  though  he 
thought  it  possible  that  one  might  be  ob- 
tained;" and  Alexander  Jones,  a  witness 
for  the  commonwealth,  expressed  the  belief 
that  such  a  jury  **could  be  obtained,  but  not 
without  considerable  inconvenience  and 
consumption  of  time;"  whilst  all  the  others 
are  decided  in  the  opinion  that  a  jury  could 
not  be  obtained  in  the  county.  They 
all  concur  in   expressing   the    belief 

677  that  *the  great  difficulty  in  procuring 
a  jury  in  the  county  arose   from    the 

fact  that  the  cause  had  been  so  long  pend- 
ing, and  that  the  people  had  generally  heard 
the  testimony  and  the  rumors  about  the 
case,  and  had  itiade  up  :heir  minds;  that 
there  was  a  general  belief  of  the  prisoner's 
guilt,  but  no  prejudice  against  the  prisoner 
or  his  cause  independent  of  this  belief ;  and 
one  of  the  witnesses  of  the  prisoner,  to 
show  that  he  was  correct  in  supposing  that 
there  was  no  personal  ill  will  against  the 
prisoner,  stated  that  he  did  not  believe  that 
there  was  one  man  in  twenty  or  even  in  one 
hundred  that  knew  the  prisoner  personally. 
And  one  of  the  witnesses  on  behalf  of  the 
commonwealth,  Hobbs,  stated  that  whilst 
there  had  been,  and  still  continued  to  be, 
a  general  conviction  of  the  prisoner's  guilt, 
there  was  then  no  excitement  against  the 
prisoner  and  no  prejudice  against  him  per- 
sonally; but  that  on  the  contrary,  there 
seemed  to  be,  with  some,  a  feeling  of  sym- 
pathy for  him,  owing,  as  he  believed,  to  the 
development  of  the  fact,  during  the  trial 
in  November,  by  the  testimony  of  Reid  and 
Lipscomb,  of  the  marriage  of  Reid  and  Mrs. 
Robiou,  which  some  believed  was  without 
the  knowledge  or  consent  of  Wormeley. 
And  another  witness  on  the  part  of  the 
commonwealth  stated  that  he  had  seen  lately 
no  evidence  of  excitement  against  the  pris- 
oner, nor  of  any  prejudice  against  him  per- 
sonally ;  and  that  there  were  very  few  who 
knew  anything  about  him.  That  the  case 
had  been  long  pending,  and  that  the  people 
generally  had  made  up  their  minds;  bat 
that  he  had  seen  no  evidence  of  any  feeling 
that  could  possibly  affect  the  minds  of  jurors 
coming  from  another  county.  That  he  had 
been  the  clerk  of  the  county  for  several 
years,  and  at  one  time  sheriff,  and  was  ex- 
tensively acquainted  with  the  people:  And 
in  confirmation  of  his  belief  that  there  was 
no  excitement  against  the  prisoner,  and 
indeed  no  great  interest  felt  about  his 

678  case,  he  stated  the  *^fact  that  during 
the  then  present   term,    he   had   seen 
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scarcely  anybcMly  attending  court  but  those 
who  had  been  summoned. 

It  is  clear  that  under  the  former  laws  such 
a  motion,  accompanied  by  such  proofs, 
ought  to  have  prevailed,  in  as  much  as  the 
great  improbability  if  not  impossibility  of 
obtaining  a  jury  in  the  county  is  plainly 
shown.  But  can  we  say  in  the  present  state 
of  the  law  that  good  cause  was  shown  by 
the  prisoner  for  a  change  of  the  venue?  Can 
we  say  that  the  court  left  the  prisoner  ex- 
posed to  any  improper  hazard  by  refusing  to 
send  the  case  to  another  county,  and  instead 
thereof,  ordering  a  jury  to  be  summoned 
from  another  county?  We  think  not.  We 
cannot  believe  that  there  was  danger  of  any 
manifestation  of  popular  feeling  or  opinion 
likely  to  prejudice  the  prisoner's  cause  in 
the  minds  of  his  triers ;  or  of  there  being  at 
the  trial  anything  in  the  surrounding  cir- 
cumstances, which  would  not  have  left  the 
witnesses  entirely  free  to  render  their  testi- 
mony, the  prisoner's  counsel  free  to  uphold 
and  maintain  his  defence,  and  the  jury 
equally  free  calmly  and  conscientiously  to 
render  their  verdict  in  the  cause. 

The  third  and  twelfth  causes  of  error  are 
baaed  on  decisions  of  the  court  refusing  to 
grant  two  several  motions  of  the  prisoner 
for  a  continuance  of  his  case ;  the  first  of 
which  motions  was  made  at  the  November 
term  1852,  and  the  second  at  the  special 
session  of  the  court  in  January  1853.  The 
first  motion  was  founded  on  the  absence 
of  three  witnesses,  Junius  Lr.  Archer,  Abner 
W.  Trabue  and  £^mily  W.  Robiou.  On  being 
required  by  the  court  to  do  so,  the  prisoner's 
counsel  stated  what  they  expected  to  prove 
by  these  witnesses,  and  the  prisoner  by  his 
affidavit  verified  the  statement.  It  would 
seem  at  first  view  that,  even  though  the 
court  might  have  erred  in  refusing  to  con- 
tinue the  cause,  on  the  prisoner's  motion, 
the  prisoner  could  have  no  right 
679  *to  complain  of  the  judgment,  in  as 
much  as  the  cause  was  postponed  to  a 
special  term,  owing  to  the  inability  of  the 
court  to  finish  the  trial  during  the  term. 
The  prisoner,  however,  insists  that  he  has 
been  injured  by  the  refusal  of  the  court  to 
continue  on  his  motion,  because  if  a  reg- 
ular continuance  had  been  granted,  his 
trial,  instead  of  taking  place  at  the  special 
session  in  January,  could  not  have  been  had 
till  the  following  regular  term  in  May ;  and 
that  he  would  thus  have  had  an  opportu- 
nity till  that  time  to  procure  the  attendance 
of  one  of  the  most  important  witnesses, 
£^mily  W.  Reid,  (formerly  Robiou,)  and  to 
have  enjoyed  whatever  other  advantages 
might  have  accrued  to  him  or  his  cause  by 
lapse  of  time. 

As  to  the  two  witnesses.  Archer  and 
Trabue,  there  is  nothing  in  the  course  of 
the  court  with  regard  to  the  continuance  by 
which  the  prisoner  could  be  possibly  in- 
jured, in  as  much  as  we  find  his  affidavit 
for  a  continuance  in  January  is  based  en- 
tirely on  the  absence  of  Emily  W.  Robiou 
and  John  Dunnaway.  The  fair  inference 
is  either  that  Archer  and  Trabue  were  not 
in  fact  deemed  material  by  the  prisoner,  or 


that  they  were  present,  and  that  the  pris- 
oner enjoyed  the  benefit  of  their  testimony. 
As  to  Emily  W.  Reid,  (Robiou,)  waiving 
the  consideration  of  the  question  whether 
the  facts  which,  according  to  the  statement, 
she  was  expected  to  prove,  might  not  have 
been  material  to  the  prisoner's  defence,  the 
enquiry  arises.  Was  there  due  diligence? 
Was  there  a  prospect  that  the  witness  would 
attend  at  the  time  to  which  it  was  proposed 
to  continue  the  cause?  Was  the  motion  in 
fact  submitted  in  good  faith?  And  in  pur- 
suing the  last  enquiry,  we  have  the  right 
to  take  a  connected  view  of  the  prisoner's 
course,  as  disclosed  in  the  two  bills  of  ex- 
ceptions. 
It  appears  from  the  testimony  in  behalf 
of  his  first  motion,  that  Mrs.  Reid  left 

680  the  state    about    a    fortnight  ^before 
the   time   appointed   for    the  trial  in 

November,  and  that  she  left  with  the  full 
knowledge  that  she  would  be  wanted  at  the 
trial  as  a  witness ;  for  though  it  is  proved 
by  I^ipscomb  that  he  met  her  coming  from 
the  office  of  one  of  the  prisoner's  counsel  in 
the  month  of  September,  and  that  she  stated 
she  had  consulted  her  counsel,  who  had  in- 
formed her  that  she  would  not  be  wanting, 
the  prisoner's  counsel  all  denied  having 
given  her  such  advice,  and  the  counsel  from 
whose  office  she  was  seen  coming,  stated 
that  on  the  contrary  he  had  told  her  ex- 
pressly that  she  would  be  wanting.  It  is 
proved  by  Reid,  who  had  been  jointly  in- 
dicted with  the  prisoner  and  acquitted  at 
the  July  term,  and  who  had  since  intermar- 
ried with  her,  that  he  had  carried  her  to 
North  Carolina.  He  at  first  stated  that  he 
did  not  know  where  she  was,  and  that  he 
had  seen  her  last  in  Richmond ;  and  that 
though  possible  her  attendance  might  be 
procured,  he  knew  nothing  particularly  re- 
specting it:  Yet  on  further  examination, 
he  stated  that  a  little  more  than  two  weeks 
before,  he  had  carried  her  to  Salem  in 
North  Carolina ;  that  he  left  her  there ;  and 
that  he  had  not  seen  her  or  heard  from  her 
since,  and  knew  nothing  to  the  contrary  of 
her  being  there  still.  It  was  also  proved  by 
Lipscomb,  on  a  re-examination,  (who  on 
the  first  examination  had  disclosed  nothing 
more  than  that  he  had  carried  her  to  Rich- 
mond in  September,  and  that  she  said  she 
was  going  to  Lynchburg  and  would  be 
absent  for  some  time,  and  the  further  fact 
of  seeing  her  coming  from  the  office  of  her 
counsel,  and  holding  with  her  the  conversa- 
tion before  mentioned,)  that  he  had,  about 
the  25th  of  October,  furnished  Reid  the 
means  in  part  of  going  away,  though  he 
did  not  then  know  where  they  were  going. 
It  appears  from  the  bill  of  exceptions 
taken  to  the  opinion  of  the  court  overruling 
the  motion  for  a  continuance  in  Jan- 
uary, that  Emily  W.    Reid    was   still 

681  *absent,  and   it  did   not   appear  that 
she  had  been  in   the  state  since    the 

preceding  October.  Reid  being  examined, 
stated  that  he  supposed  she  was  now  unable 
to  attend  court  in  consequence  of  pregnancy, 
caused  by  her  marriage  to  him  in  July  last ; 
and  that  her  health  had  also   been    affected 
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b3'  the  persecution  and  harassment  to  which 
she  had  been  subjected  before  she  went  to 
North  Carolina.  But  he  also  further  stated 
that  he  had  not  seen  her  since  October, 
when  he  carried  her  to  Salem,  North  Caro- 
lina, where  she  was  still  boardings,  and 
where  she  had  sisters  at  school.  He  also 
stated  that  he  had  written  to  her  and  had 
received  two  letters  from  her,  the  2d  on  the 
26th  of  December  last ;  that  about  a  month 
before  the  date  of  the  statement  he  was  then 
making,  he  had  been  informed  by  one  of 
the  prisoner's  counsel  that  she  would  be 
wanting  as  a  witness  at  the  then  present 
term  of  the  court,  and  that  he  had  written 
to  her  to  that  effect;  and  on  being  asked 
what  was  her  answer,  he  said,  she  stated 
in  her  answer  that  she  had  been  advised 
by  counsel  it  was  unnecessary  for  her  to 
attend.  It  is  also  certified  by  the  court  that 
the  counsel  for  the  prisoner  declared  in 
open  court  that  they  had  given  her  no  such 
advice. 

Can  any  one  read  this  history  of  the  con- 
duct of  his  witness,  furnished  by  the  pris- 
oner, and  doubt  that  it  was  influenced  by 
motives,  and  looked  to  objects,  growing 
out  of  and  connected  with  the  prisoner's 
trial?  And  can  any  one  believe  that  it 
was  designed  to  be  prejudicial  to  the  pris- 
oner's interest?  We  think  not.  We  cannot 
believe  that  a  daughter  so  situated,  with  her 
father  in  the  custody  of  the  law,  charged 
with  a  capital  offence,  of  which  he  had  been 
once  convicted  by  a  jury  of  the  country; 
an  offence  growing,  (according  to  the  state- 
ment of  his  counsel,)  out  of  a  quarrel,  occa- 
sioned and  provoked  bj'  unceasing  injuries 
and   wrongs    inflicted   upon    her    and    her 

mother,  by  the  man  with  whose  murder 
682     he  was  charged,  and  she,  the  ''^witness 

by  whom,  according  to  the  same  state- 
ment, these  facts  and  others  deemed  mate- 
rial to  the  defence,  were  to  be  proved ;  we 
cannot  believe  that  she  would,  within  a  few 
days  of  the  period  when  he  was  again  about 
to  be  exposed  to  the  hazards  of  a  trial,  with 
a  full  knowledge  that  she  would  be  wanting 
as  a  witness,  thus  leave  the  state  on  the  eve 
of  his  trial,  if  she  did  not  believe  that  such 
a  course  on  her  part  would  probably  be  pro- 
ductive of  greater  benefit  to  his  cause  than 
would  be  her  then  appearing  and  testifying 
in  his  behalf.  looking  at  the  conduct  of 
herself  and  husband  in  this  particular,  it  is 
hard  to  conceive  any  other  motive  for  it 
than  the  hope  that  it  might  procure  a  fur- 
ther delay  of  the  orisoner's  cause,  or  other- 
wise lay  the  ground  on  which  to  raise  some 
of  the  very  questions  in  the  consideration 
of  which  we  are  now  engaged.  To  suppose 
that  she  was  really  in  possession  of  testi- 
mony of  probable  materiality  to  the  pris- 
oner, and  that  she  designed  to  withhold  it 
from  him  at  his  ultimate  trial,  would  be  to 
impute  to  her  a  monstrous  degree  of  filial 
impiety  and  ingratitude,  a  wanton  disregard 
of  the  life  of  her  father  and  protector,  little 
short,  if  any,  in  moral  turpitude  and  guilt, 
of  the  crime  for  the  alleged  commission  of 
which  he  was  about  to  be  placed  in  jeop- 
ardy. 


I  There  is  no  positive  testimony  to  connect 
the  prisoner  with  this  scheme.  But  what 
has  been  his  course?  Has  it  been  that  of 
a  man  who,  about  to  enter  upon  a  trial  in- 
volving his  character  and  life,  was,  in  good 
faith,  getting  ready  for  it;  who  having  a 
material  witness,  was  really  desirous  that 
the  witness  should  attend  at  the  time  ap- 
pointed for  the  trial?  It  does  not  appear 
that  the  marriage  of  his  daughter  with  Reid 
was  with  his  consent  or  knowledge,  but  it 
does  appear  from  the  testimony  of  Winfree 
the  guard  of  the  jail,  that  he  had  a  ronyer- 
sation  with  him  about  the  middle  of  Octo- 
ber, in  which  he  informed  the  prisoner  of 
the  report  of  the  marriage,  and    that 

683  he    appeared   *much   displeased,    and 
indulged   in   some   harsh  expressions 

about  Reid.  But  he  expressed  no  feeling  of 
resentment  towards  his  daughter;  and  there 
is  nothing  to  show  why  he  might  not  have 
desired  to  see  her;  why  he  should  not  have 
still  felt  a  parent's  interest  in  her  plans  of 
life ;  and  most  particularly,  why  he  should 
not  have  desired  to  be  informed  whether  her 
marriage  would  lead  to  any  immediate 
change  of  residence  or  to  any  journey  by 
herself  and  husband,  likely  to  interfere 
with  her  attendance  at  the  approaching 
trial.  Yet  in  this  conversation  he  makes 
no  enquiry  about  her,  and  there  is  no  proof 
that  on  any  other  occasion  he  had  made 
such  inquiry ;  or  sent  any  letter  or  message 
to  her.  And  in  his  affidavit  on  the  first 
motion  for  a  continuance,  he  is  wholly 
silent  as  to  when  he  was  informed  of  her 
having  left  the.  state;  abstains  from  any 
statement  that  her  absence  was  without  his 
knowledge ;  and  does  not  state  that  he  ex- 
pected to  procure  her  attendance  at  the  next 
term  of  the  court;  nor  indeed  state  any 
other  fact  from  which  it  was  to  be  inferred 
that  he  did  so  expect.  And  when  his  case 
again  came  on  for  trial  in  January,  he  still 
made  no  affidavit  with  respect  to  the  move- 
ments of  his  daughter ;  no  affidavit  of  a  belief 
that  he  could  procure  her  attendance  at  an- 
other term,  if  a  continuance  should  be 
granted ;  and  there  is  still  the  absence  of 
any  proof  of  any  enquiry  on  his  part  about 
her,  or  of  his  having  requested  any  friend 
to  go  after  her,  or  of  his  having  himself 
written  or  requested  any  friend  to  write  to 
her  and  urge  her  attendance.  The  prisoner 
cannot  complain  of  the  application  of  the 
strictest  rules  of  the  law  to  motions  made 
under  such  suspicious  circumstances;  and 
taking  the  omissions  in  the  affidavits  just 
mentioned  in  connection  with  these  circum- 
stances, and  seeing  that  the  court  had  no 
proof  of  any  prospect  of  her  attending  at  a 
subsequent  term,  we  see  no  error  in 
the  judgment  of  the  court  in  refusing 

684  *the  motion  on  either  occasion,  so  fds 
as  it  was  based  on  the  absence  of  Mrs. 

Reid.  It  is  true  that  if  the  statement  of 
Reid  on  the  second  application  were  alone 
to  be  looked  to,  the  inference  might  be 
drawn  that  her  continued  absence  was  due 
to  her  inability  to  attend  on  account  of  her 
condition.  But  his  conduct  and  statements 
in  the  case  have  been  such  as  to  entitle  them 
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to  little  weight ;  and  in  her  own  letter,  in 
reply  to  his,  informing  her  of  the  statement 
of  counsel  that  she  would  be  wanting  as  a 
witness,  so  far  as  he  has  disclosed  its  con- 
tents, we  find  that  she  places  her  absence 
on  no  such  ground,  but  falsely  says  that 
she  had  been  advised  by  the  counsel  that 
she  would  not  be  wanting.  So  far  as  the 
motion  at  January  court  depended  on  the 
absence  of  Dunnaway,  we  see  no  difficulty. 
Waiving  any  question  of  diligence  as  to 
him,  it  is  plain  that  what  he  was  expected 
to  prove  was  not  competent  evidence.  We 
perceive  therefore  no  error  of  the  court  in 
respect  to  either  of  these  motions. 

We  see  nothing  to  impeach  the  propriety 
of  the  order  made  by  the  court  at  the  termi- 
nation of  the  November  term,  directing  the 
sheriff  of  the  county  to  summon  from  the 
city  of  Richmond  thirty  jurors  and  from 
the  city  of  Petersburg  the  like  number,  to 
attend  court  at  the  first  day  of  the  special 
term  in  January.  The  order  is  stated  to  be 
based  on  the  opinion  of  the  court  that  qual- 
ified jurors  not  exempt  from  serving  could 
not  be  conveniently  found  in  the  county, 
of  whom  to  form  a  jury  for  the  trial  of  the 
prisoner;  and  seems  to  be  in  exact  con- 
formity with  the  loth  section  of  ch.  208  of 
the  Code.  Had  the  venire  been  exhausted 
at  an  earlier  day  of  the  November  term, 
and  the  order  had  been  made  for  the  attend- 
ance of  the  jurors  at  a  subsequent  day  of 
the  same  term,  there  could  have  been  no 
question    to  the  right  of  the  judge  to  make 

it;  and  there  is  nothing  in  the  words 
685      of  the  ^statute  to  restrict  the  right  to 

make  the  order  to  such  a  case.  The 
order  does  not  conflict  at  all  with  the  pro- 
visions of  the  5th  section  of  chapter  208, 
requiring  the  judge,  when  he  appoints  a 
special  term,  to  prescribe  in  the  order 
whether  a  grand  jury  or  venire  is  to  be 
summoned  to  attend  the  said  term.  The 
court,  after  appointing  the  term,  does  in 
effect  prescribe  at  the  foot  of  the  order,  that 
no  venire  is  to  be  summoned  to  attend  from 
the  county ;  but  that  instead  thereof,  the 
sheriff  is  to  summon  jurors  from  Richmond 
and  Petersburg.  And  we  cannot  conceive 
how  the  prisoner  could  be  possibly  injured 
by  the  court's  directing  the  sheriff  to  sum- 
mon the  jurors  from  two  corporations  at 
once,  instead  of  one  of  them. 

Nor  can  we  see  any  force  in  the  objection 
that  is  set  forth,  in  the  8th  cause  of  error,  to 
the  course  of  the  court  in  permitting  the 
jurors,  who  had  been  summoned  and  did 
not  at  first  appear,  but  who  subsequently 
appeared  under  a  rule  to  show  cause  why 
they  should  not  be  fined,  to  be  examined  as 
to  their  qualifications.  The  jury  was  not 
yet  complete,  and  the  failure  of  these  jurors 
to  obey  the  summons  of  the  court  at  first 
was  a  matter  with  which  the  prisoner  had 
nothing  to  do.  The  causes  of  their  default 
were  matters  into  which  the  court  would  look 
in  considering  whether  he  should  fine  them ; 
but  it  is  not  perceived  how  their  attending 
on  one  day  instead  of  another,  having  not 
been  discharged  from  the  summons,  could 
affect  the  legality  of  their  being  placed  on 


the  jury,  if  in  other  respects   found   quali- 
fied. 

Any  decision  sustaining  an  objection  to 
the  return  on  an  original  venire  on  the 
ground  that  fewer  than  the  number  of  jurors 
required  by  the  precept  have  been  sum- 
moned, will  be  found  to  have  no  application 
to  orders  such  as  those  referred  to  in  the 
9th  assignment  of  errors.  The  law  fixes 
the  number  of  jurors  who  are  to  be  sum- 
moned under  such  a  venire ;  but  in  the 
686  ^orders  which  the  court  issues  to  its 
officers  to  summon  jurors  from  other 
counties,  in  the  case  contemplated  by  the 
Code,  it  is  restricted  to  no  specified  number. 
The  court  may  order  any  number  it  may 
think  necessary  in  order  to  form  an  unex- 
ceptionable jury;  and  if  the  sheriff  from 
want  of  time  or  other  cause,  fails  to  sum- 
mon the  whole,  no  good  reason  is  seen  why 
the  return  should  not  stand  good  for  as 
many  as  are  summoned. 

Without  deciding  whether  Richard  Cole- 
man was  a  good  juror  or  otherwise,  we  are 
of  the  opinion  that  there  was  nothing  in 
the  action  of  the  court  in  respect  to  him 
of  which  the  prisoner  can  complain  here. 
Notwithstanding  the  court  had  overruled 
the  prisoner's  objection,  and  he  had  ex- 
cepted to  the  opinion,  it  was  not  too  late 
for  the  court  to  reconsider;  and  it  matters 
not  whether  -  the  course  of  the  court  was 
changed  by  the  motion  of  the  prisoner  or 
at  the  suggestion  of  the  attorney  for  the 
commonwealth.  The  legal  effect  was  the 
same  as  if  the  court  had  in  the  first  in- 
stance sustained  the  prisoner's  objection  to 
the  juror. 

The  exceptions  of  the  prisoner  to  two 
several  decisions  of  the  court  overruling  his 
challenges  to  the  two  jurors  Davis  and 
Brown,  present  questions  which  are  of  a 
much  more  serious  character,  and  which 
have  given  rise  to  as  frequent  discussion, 
both  at  the  bar  and  on  the  bench,  as  any 
that  have  occurred  in  the  administration  of 
criminal  law.  We  do  not  deem  it  necessary 
to  make  an  effort  to  reconcile  the  seeming 
conflicts  of  opinion  that  are  to  be  found  in 
the  decisions  of  our  courts ;  nor  do  we  think 
that  the  occasion  calls  for  any  very  extended 
examination  of  the  rules  which  are  to  gov- 
ern, generally,  the  questions  touching  the 
nature  of  the  opinion  that  will  render  a 
juror  incompetent ;  the  more   especially  as 

the  whole  subject  has  been  recently 
687      very    thoroughly  considered   in    *the 

General  court  by  one  of  the  most 
learned  and  able  jurists  of  the  country  ;*  and 
as  the  application  of  a  few  well  settled 
principles  will  be  found  all  sufficient  for  the 
decision  of  the  precise  questions  before 
us. 

It  is  well  settled  that  the  question  as  to 
the  competency  of  the  juror  is  to  be  tested 
by  the  character  and  force  of  the  opinion 
which  he  has  formed,  and  not  by  the  occa- 
sion on  which  the  opinion  was  formed,  or 
the  source  from  whence  the  information  of 
the  juror  may  have   been  derived.     Still  as 

I     *LOMAX,  Judge,  in  Clore's  Case.  8  Qratt.  60d. 
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it  is  natural  to  expect  that  the  impression 
or  opinion  of  the  juror  would  be  stronger 
or  weaker,  as  the  information  or  evidence 
on  which  it  is  formed  is  more  or  less  full 
and  authentic,  it  often  becomes  necessary, 
where  doubt  is  left  from  his  statements  as 
to  the  real  force  of  his  opinion,  to  look  to 
his  source  of  information,  as  a  very  impor- 
tant circumstance  in  explanation  of  this 
doubt.  If  upon  the  whole  examination  it 
appears  that  the  opinion  is  decided  or  sub- 
stantial, the  juror  is  incompetent;  and  on 
the  other  hand,  if  the  opinion  appears  to 
be  merely  hypothetical  or  so  slight  as  that 
it  would  in  all  probability  readily  yield  to 
the  evidence,  his  competency  is  established. 
And  if  the  opinion  is  founded  upon  mere 
rumor,  the  presumption  in  favor  of  the  in- 
difference and  fairness  of  the  juror,  espe- 
cially if  supported  by  the  expression  of  a 
belief  on  his  part  that  he  could  give  the 
accused  a  fair  and  impartial  trial,  has  in 
most  cases  led  to  decisions  in  favor  of  the 
competency  of  the  juror,  notwithstanding 
in  some  of  those  cases  statements  were 
made  by  the  jurors  which,  if  they  had  stood 
alone,  would  have  indicated  that  the  opin- 
ions formed  were  substantial  and  decided. 
The  application  of  these  principles  to  the 
case  of  the  juror  Davis  result  in  showing 
that  he  was  clearly  competent.  He  had  had 
no  conversation  with  any  of  the  witnesses, 
or  any  of  the  jurymen  who  sat  on  the 
688  former  *trial;  nor  had  he  read  or 
heard  any  statement  of  the  facts  of 
the  case ;  but  what  he  had  heard  had  been 
the  opinions  or  conclusions  of  those  with 
whom  he  had  talked,  without  any  statement 
of  the  facts  on  which  their  opinions  were 
founded ;  but  they  gave  some  of  the  history 
of  the  parties.  It  will  be  seen  that  the  im- 
pression or  opinion  which  he  had  formed 
was  founded  upon  the  mere  opinions  of 
his  acquaintances.  Though  these  were  ac- 
quaintances in  whom  he  had  confidence,  and 
though  he  said  that  he  had  rather  formed 
some  opinion  which  it  would  require  evi- 
dence to  remove;  yet  the  statement  taken 
as  a  whole  negatives  the  idea  that  the  juror 
had  made  up  his  mind  and  prejudged  the 
prisoner's  case. 

As  to  the  juror  Brown,  though  in  the  lat- 
ter part  of  his  examination  he  does  state 
in  answer  to  an  enquiry  whether  his  opinion 
'*was  not  a  decided  and  pretty  substantial 
one,"  that  it  was;  yet  when  we  look  to  the 
source  of  his  opinion,  the  statements  of  a 
lady  from  the  county,  **who  did  not  profess 
to  have,  any  personal  knowledge  of  the 
facts,  but  who,  he  believed  stated  truly  as 
far  as  she  heard,"  and  allow  due  weight  to 
his  declaration  of  a  belief  that  he  could  try 
the  cause  uninfluenced  by  those  statements, 
we  experience  no  difficulty  in  drawing  from 
his  whole  examination  the  conclusion  that 
his  case  belongs  to  the  same  class  with  that 
of  the  juror  Davis,  and  think  that  he  was 
properly  accepted  by  the  court  as  a  fair 
and  impartial  juror. 

On  the  trial  the  commonwealth  endeav- 
ored to  contradict  James  Reid,  a  witness 
for  the  prisoner,  by  showing  that  he  had  tes- 


tified differently  at  the  coroner's  inquest; 
and  in  order  to  lay  the  foundation  for  the  in- 
troduction of  the  impeaching  testimony,  the 
witness  was  asked  if  he  had  not  been  ex- 
amined as  a  witness  at  the  inquest,  and  if 
he  had  not  then  made  a  certain  statement 
as  to  the  position  of  Robiou's  wagon  at  the 

time    he   was  shot.     To  which  he  re- 
689      plied  *that  he  had  been  so  examined 

as  a   witness;  but   that   he   had  not 
made  the  statement  in  question.     The  foun- 
dation being  thus  laid  for  the  introduction 
of  the  testimony  offered  to  contradict,  it  is 
not    perceived   on  what  ground  it  could  be 
objected   to.     It   is  conceded   by   the  pris- 
oner's counsel   that   if  Royall   could   have 
stated  what  Reid  had  sworn  in  reference  to 
the   matter,  from  memory  alone,    or  from 
memory  aided  by  a  reference  to  the  written 
deposition   of  Reid  which  he  had  taken,  it 
would    have    been    competent    for    him  to 
have   made    the   statement.     A    deposition 
officially  taken  in  a  judicial  proceeding,  es- 
pecially a  deposition  taken  with  such  exceed- 
ing care    and   accuracy  as  the  one  offered; 
which  after  being  written  was  read  over  to 
the   witness,  corrected    at   his  request  and 
then  signed  by  him,  would  seem  to  furnish 
a  much  more  authentic  history  of  what  bad 
been  stated  by  the  witness,    than  any  that 
could    be  derived  from  the  memory   of  wit- 
nesses, however  veracious  and  retentive.    It 
could  not  be  read  nor  was  it,  as  proof  of  the 
existence  of  any  fact  deposed  to  by  the  wit- 
ness, but  as  proof  of  what  the  witness  stated 
to  be  the  fact  in  reference  to  a  certain  par- 
ticular, for  which  purpose  it   was   the  best 
and  safest  testimony  that  could  have  been 
resorted  to. 

There  are  other  particulars  in  which  the 
action  of  the  court  was  excepted  to  by  the 
prisoner,  but  no  reference  is  made  to  them 
in  his  petition,  nor  in  the  extended  and  able 
argument  of  his  counsel  here.  We  deem  it 
unnecessary  to  say  anything  in  reference 
to  them,  farther,  than  that  after  a  very 
careful  examination  of  the  whole  record, 
we  can  discover  nothing  in  the  proceedings 
of  which  the  prisoner  can  justly  and  legally 
complain ;  and  are  of  opinion  to  affirm  the 
judgment. 

Judgment  af&rmed. 


690       *Jaques  v.  The  Commonwealth. 
April  Term,  1868,  Richmond. 

I.  Criminal  Law— Jurora*— Competency.— On  a  trial 
for  arson,  the  nephew  of  the  deceased  wife  of  the 
person  whose  house  was  burned,  if  sbe  left  chil- 
dren, is  an  incompetent  j  aror. 

a.  Same— Same— Seme— Relatloaship  to  PartsF—Prtod- 
pel  Challenge.— Such  relationship  to  a  party  on  the 
record  would  be  a  cause  of  principal  challenire. 
If  it  be  not  a  cause  of  principal  challen^  because 
the  person  whose  house  was  burned  is  not  a  partj' 
on  the  record,  it  is  a  case  in  which  the  favor 
beinsr  apparent,  he  should  be  set  aside. 


*See  monographic  not€  on  "Juries* 
Chahoon  ▼.  Com.,  20  Gratt  788. 


appended  to 


722 


lO  QRATT. 


Jaqubs  V,  Thb  Commonwbai^th. 


691,  692,  693 


3.  Same— Same— Sum— Cue  at  Bar.— In  such  case  If 
the  deceased  wife  left  no  issue,  it  Is  for  tbe  prose- 
cution to  show  the  fact:  and  that  fact  not  belnr 
shown,  the  objection  is  valid. 

There  were  several  questions  raised  in 
this  case,  but  there  was  but  one  point  de- 
cided. The  facts  in  relation  to  it  are  stated 
in  the  opinion  of  Judge  Allen.  The  jury 
found  the  prisoner  guilty,  and  iixed  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  three  years ;  and  the  court  sentenced 
him  accordingly.  Whereupon  he  applied 
to  this  court  for  a  writ  of  error,  which  was 
awarded. 

There  was  no  counsel  for  the  prisoner. 
The   Attorney   General,  for  the  common- 
wealth. 

ALLEN,  J.  David  Jaques  was  indicted 
in  the  Circuit  court  of  Harrison  county  for 
burning  a  store-house  of  Charles  Lewis, 
together  with  various  articles  of  merchan- 
dise, the  property  of  said  Lewis.  A  bill  of 
exceptions  taken  by  the  prisoner  to  a  deci- 
sion of  the  court,  sets  forth  that  during  the 
progress  of  empaneling  the  jury  for  the 
trial  of  the  cause,  and  before  the  comple- 
tion of  the  panel,  or  the  venire  had 
691  been  exhausted,  *one  Hiram  J.  Lynch, 
a  venireman,  was  called,  and  being 
sworn  upon  his  voir  dire,  stated,  that  he 
was  the  nephew  of  the  said  Charles  Lewis, 
whose  store-house  is  in  the  indictment 
alleged  to  have  been  burned.  That  his  the 
said  Lynch 's  father  was  the  brother  of  the 
deceased  wife  of  the  said  Charles  Lewis. 
Thereupon  the  prisoner  objected  to  the 
said  H.  J.  Lynch  as  a  juryman ;  but  the 
court  overruled  the  objection  and  admitted 
Him  as  such ;  to  which  opinion  of  tbe  court 
the  prisoner  excepted. 

The  common  law  was  watchful  over  the 
purity  of  the  jury  trial,  and  to  secure  the 
fair  administration  of  justice,  guarded 
against  the  influence  of  those  passions 
most  likely  to  pervert  the  judgments  of  men 
in  deciding  upon  the  conduct  and  contro- 
versies of  their  fellow-men. 

If  a  juror  have  any  direct  interest  in  the 
matter  to  be  tried,  the  law  considers  him 
under  an  influence  which  may  warp  his 
opinions,  and  will  not  confide  in  him. 
And  upon  the  same  principle,  though  he 
might  not  have  any  direct  interest  in  the 
controversy,  yet  if  he  were  related  to 
either  of  the  parties  to  the  suit  in  the  ninth 
degree,  such  relationship  constituted  a 
principal  cause  of  challenge,  which  left  no 
discretion  to  the  court.  A  principal  cause 
of  challenge  being  grounded  on  such  a 
manifest  presumption  of  partiality,  that 
if  it  be  found  true,  the  law  sets  aside  the 
juror;  whereas  a  challenge  to  the  favor 
leaves  it  to  the  discretion  of  the  triers. 

In  Coke  Lit.  157  a,  it  is  said,  that  if  the 
juror  be  of  blood  or  kindred  of  either  party, 
it  is  a  principal  challenge;  for  the  law 
presumeth  that  one  kinsman  doth  favor 
another  more  than  a  stranger.  And  the 
same  author  says  that  affinity  or  alliance 
by  marriage,    is  a  principal  challenge,  and 


equivalent  to   consanguinity   where   it     iS' 
between  either  of  the  parties,  and  the  same 
continues  or  issue   be  had :  And  so  it  was 
decided    in   the  case  of   Marshall  v. 

692  Eure,  1  Dyer  37  b,  which  was  *a 
challenge  to  the  array.  The  chal- 
lenge was  that  the  sheriff  was  cousin  to  the 
defendant:  In  fact  he  was  cousin  to  the 
defendant's  wife.  The  court  held  that 
the  variance  was  immaterial ;  that  it  was  a 
cause  of  principal  challenge  as  well  as 
cousinage  to  the  defendant  himself.  In 
1  Chit.  Cri.  Law  541,  it  is  said  that  if  the 
juror  is  related  to  either  party,  within  the 
ninth  degree,  though  it  is  only  by  mar-, 
riage,  a  principal  challenge  will  be  ad** 
mitted.  It  Is  further  declared  by  Coke  157 
a,  that  the  marriage  must  continue  or  is- 
sue  be  had  to  continue  the  affinity,  so  as 
to  constitute  it  a  principal  challenge ;  for 
which  Mounson  Sl  West's  Case,  1  Leon.  R« 
88,  is  cited.  That  was  a  challenge  to  the 
array  because  the  wife  of  the  sheriff  was 
cousin  of  the  plaintiff,  she  being  dead,  leav- 
ing issue.  Anderson,  Ch.  J.,  at  first 
thought  it  a  challenge  to  the  favor  being 
for  affinity;  but  said  that  ^'affinity  was 
presumed  in  law  not  indifferent  as  to  ju- 
rors, but  not  as  to  sheriffs.'*  Afterwards 
Anderson  concurred  with  two  of  the  other 
judges  in  holding  it  to  be  a  principal  chal- 
lenge, in  accordance  with  the  decision  in 
Dyer  before  referred  to.  Nothing  is  said 
in  the  report  of  the  case  as  to  the  necessity 
of  the  marriage  continuing  or  that  issue  be 
had,  although  in  the  statement  of  the  case 
it  is  set  forth,  that  she  was  dead  leaving 
issue.  The  case  shows,  however,  that  in 
the  opinion  of  Anderson  there  was  a  differ- 
ence between  a  juror  and  the  sheriff,  for 
though  he  at  first  doubted  whether  affinity 
in  the  sheriff  was  a  cause  of  principal  chal- 
lenge to  the  array,  yet  he  conceded  that 
affinity  was  presumed  in  law  not  indiffer- 
ent as  to  jurors. 

But  supposing  the  inference  from  the 
case  of  Mounson  &  West  was  correct,  it 
does  not  decide  that  the  party  challenging 
is  bound  to  show  more  than  the  marriage 
before  the  array  was  made  out;  doing  this 
he  shows  a  prima  facie  cause  of  principal 
challenge ;  and  the  burden  devolves  on  the 
other  side  to  show  it  has  terminated  by  the 
death    of     the    wife    without    issue. 

693  *The   case   from  Dyer  had  previously 
decided  that  the  part3'  must  show  that 

the  marriage  was  before  the  time  of  array- 
ing the  panel,  otherwise  it  might  be  in- 
tended that  the  defendant  had  married  his 
wife  after  the  panel  was  made  out.  If 
therefore  in  the  present  case  Lewis  had 
been  a  party  on  the  record,  the  prisoner, 
according  to  the  bill  of  exceptions,  would 
in  the  absence  of  all  other  evidence,  have 
made  out  a  cause  of  principal  challenge,  it 
not  appearing  that  the  deceased  wife  of 
Lewis  had  not  left  issue. 

In  this  case,  however,  it  is  contended  by 
the  Attorney  General,  that  as  Lewis  was 
no  party  to  the  prosectttion,  and  had  no  in- 
terest in  the  result,  his  relationship  to  the 
juror  can  constitute   no  cause  of  principal 
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challenge  or  to  the  favor.  As  a  general 
rule  it  may  be  true  that  to  make  out  a  cause 
of  principal  challenge  the  consanguinity  or 
affinity  must  be  between  the  juror  and  one 
of  the  parties  to  the  record.  Yet  when  we 
look  to  the  principle  upon  which  the  doctrine 
rests,  which  is  the  legal  presumption  that 
one  standing  in  a  near  relation  to  one  of 
the  parties  to  the  controversy  is  not  indif- 
ferent, it  is  very  evident  that  the  reason  of 
the  rule  would  apply  to  cases  although  the 
party  to  whom  the  juror  was  related  was 
not  strictly  a  party  to  the  record.  Although 
the  person  injured  be  not,  technically 
speaking,  a  party  to  the  record,  and  is  not 
prosecutor,  and  has  no  pecuniary  interest 
in  the  result,  yet  if  he  were  called  as  a  ju- 
ror, the  fact  that  he  was  the  injured  person 
would,  I  conceive,  be  sufficient  of  itself, 
and  constitute  a  cause  of  orincipal  chal- 
lenge. There  would  be  nothing  in  such 
case  to  leave  to  the  discretion  or  conscience 
of  the  triers.  Professor  Davis,  in  his 
Treatise  on  Criminal  Law  451,  treats  rela- 
tionship to  the  accused  or  th^  party  injured 
as  cause  of  principal  challenge ;  and  for  the 
plain  reason,  that  it  carries  with  it  prima 
facie  evidence  of  malice  or  favor.  He  cites 
no  authority,  and  perhaps  the  literal 
rule  as  laid  down  by  Coke,  (who 
694  *seems  to  have  been  followed  by  all 
subsequent  writers  when  discussing 
this  subject, )  confines  the  principal  chal- 
lenge to  relationship  to  one  of  the  parties 
to  the  record.  But  his  observations  were 
made  with  reference  to  controversies  be- 
tween individuals:  And  in  applying  the 
principle  to  criminal  prosecutions,  regard 
should  be  had  rather  to  the  reason  than  the 
letter  of  the  rule. 

But  treating  it  for  the  purposes  of  the 
present  case,  as  a  challenge  concluding  to 
the  favor,  because  the  party  injured  is  not 
a  party  to  the  record ;  the  objection  falls 
under  another  class,  where  according  to 
Coke,  although  the  challenge  concludes  to 
the  favor,  the  cause  of  favor  is  apparent ; 
and  would  be  a  principal  challenge  if  he 
were  a  party  to  the  record.  If  the  juror  be 
of  kindred  or  under  distress  of  him  in  re- 
version or  remainder,  Ac.  these  are  not,  he 
says,  principal  challenges,  because  he  in 
reversion  or  remainder  is  not  party  to  the 
record ;  but  yet  they  come  nearer  to  the 
principal  challenge  than  to  the  other. 

In  England,  such  a  challenge  would  have 
been  referred  to  the  conscience  and  discre- 
tion of  the  triers ;  but  the  favor  being  ap- 
parent, they  would  have  been  instructed 
that  the  juror  did  not  stand  indifferent. 
With  us,  where  the  question  is  determined 
b)'  the  court  without  the  intervention  of 
triers,  the  distinction  between  a  principal 
challenge  and  a  challenge  to  the  favor 
ceases  to  be  of  much  practical  importance. 
On  the  case  as  made  out  by  the  bill  of 
exceptions,  it  would  have  been  a  cause  of 
principal  challenge  if  Lewis  had  been  a 
party  to  the  record ;  and  if  to  be  treated  as 
a  challenge  to  the  favor  because  the  party 
injured  is  not  a  party  to  the  record,  the  fa- 
vor   upon   the   proof  was  apparent,  and  no 


circumstance  was    adduced   to    impair  the 
force  of  the  objection. 

It  is  unnecessary  to  enquire  what  circum- 
stances, if  any,  could  obviate  such  an 
objection  to  the  juror,  treating  it  as  a  chal- 
lenge to  the  favor  merely.  The 
695  ^distinction  between  the  two  kinds 
of  challenge  as  applicable  to  such  a 
cause  is  merely  technical,  as  appears  from 
Coke's  remarks.  The  challenge  would  be 
principal  if  the  relationship  were  to  a  party 
to  the  record.  It  becomes  a  challenge  to 
the  favor  because  the  party  injured  is  not 
such  party  to  the  record.  But  the  object  in 
each  case  is  to  secure  an  impartial  jury ; 
and  it  must  be  obvious  to  all  conversant 
with  criminal  prosecutions,  that  the  feel- 
ings of  the  party  injured  and  of  his  rela- 
tions, are  generally  more  excited  by  a 
personal  wrong  or  an  injury  to  property  re- 
sulting in  a  prosecution  for  felony,  than  in 
ordinary  controversies  involving  mere  ques- 
tions of  property.  If  the  purpose  of  allow- 
ing the  challenge  be  to  guard  against  an 
influence  of  the  passions  most  likely  to 
pervert  the  judgment  when  deciding  ques- 
tions involving  the  character,  lil^rty  or 
life  of  the  citizen,  a  person  standing  in  the 
relation  of  a  nephew  by  marriage  to  the 
party  whose  property  is  charged  to  have 
been  destroyed  by  the  incendiary,  could  not 
be  considered  as  standing  indifferent  be- 
tween the  commonwealth  and  the  accused. 
I  think  upon  the  facts  as  detailed  in  the 
bill  of  exceptions,  the  court  erred  in  receiv- 
ing Hiram  J.  Lynch  as  one  of  the  panel, 
and  that  for  this  error  the  judgment  should 
be  reversed,  the  verdict  set  aside  and  a  new 
trial  awarded. 

Several  other  questions  were  presented  b]r 
the  record,  but  as  the  judgment  must  be  re^ 
versed  and  a  new  trial  be  had,  upon  which 
the  facts  may  not  be  the  same,  it  is  unnec- 
essary to  express  any  opinion  thereon. 

The  other  judges  concurred  in  the  opin- 
ion of  Allen,  J.   , 

Judgment  reversed. 


6%    *Anglea,  &c.  v.  The  Commonwealth. 

April  Term,  1858,  Richmond. 

I .  Conviction  of  Felony— Pardon  and  Release  froai  Patat 
and  Penalties— Effect  upon  Costs  of  Prosecution.— A 

person  convicted  and  sentenced  for  a  felony,  is 
afterwards  pardoned  by  the  execntlve.  releasing 
him  from  all  pains,  penalties  and  forfeitures 
iflcurred  by  the  conviction  and  sentence.  Pre- 
vious to  the  pardon  an  execution  had  been  issued 
for  the  costs  incurred  in  his  prosecution  by  the 
commonwealth.  Hbu):  That  the  pardon  did  not 
release  him  from  these  costs. 
a.  Criminal  Triais-Costo*— Statute— To  What  Applies. 
—The  statute  only  subjects  the  prisoner  for  such 
costs  as  the  commonwealth  is  bound  to  pay;  and 
therefore  does  not  embrace  the  fees  of  the  derla, 
sheriffs  or  attorneys  for  the  commonwealth. 

*The  principal  case  is  cited  and  followed  in  Finch 
V.  Com..  14  Gratt  646.  See  also,  monographic  noU 
on  "Fines  and  Costs  in  Criminal  Cases**  appended 
to  Piper  V.  Com.,  14  Gratt.  710. 
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The  case  is  fully  stated  in  the  opinion  of 
Judge  Lee. 

Robinson,  for  the  appellants. 
The   Attorney  General,  for  the  common- 
wealth. 

LEE,  J.  On  the  26th  of  June  1851  the 
plaintiff  in  error  Anglea  was  convicted  in 
the  Circuit  court  of  Lynchburg  of  murder 
in  the  second  degree,  and  the  term  of  his 
imprisonment  in  the  penitentiary  was  as- 
certained by  the  jury  to  be  five  years ;  and 
on  the  28th  of  June  1851  sentence  was 
passed  upon  him  by  the  court  accordingly. 
On  the  31st  of  December  1851  a  pardon 
was  granted  him  by  the  then  executive  of 
the  commonwealth,  in  which  it  was  de- 
clared that  the  governor  had  thought  proper 
^'to  pardon  the  said  Joseph  Anglea  for  the 
crime  and  conviction  aforesaid,  hereby  re- 
leasing him  from  all  pains,  penalties  or 
forfeitures  that  might  or  would  have  been 
inflicted  on  him  had  these  letters  of  pardon 
not  been  made."  Previously  to  the  emana- 
tion of  this  pardon,  however,  the  clerk  had 
taxed  the  expenses  of  prosecution,  and  had 

issued  an  execution  for  the  same  as 
697      the   law     Mirected.    This    execution 

was  dated  on  the  21st  of  July  1851,  and 
was  returned  by  the  sergeant  of  Lynchburg, 
**No  effects."  On  the  11th  of  February 
1852,  after  the  pardon  had  been  granted, 
another  execution  issued  and  was  placed 
in  the  hands  of  the  sergeant  for  collection. 
In  his  taxation  of  the  expenses  recoverable 
by  the  commonwealth,  the  clerk  had  in- 
cluded certain  fees  which  he  supposed  were 
due  to  himself,  to  the  clerk  of  the  Hustings 
court,  to  the  sergeant  and  to  the  attorney 
for  the  commonwealth  in  both  the  Hustings 
court  and  the  Circuit  court,  amounting  in 
the  whole  to*  the  sum  of  thirty  dollars  and 
forty -five  cents;  and  he  made  an  endorse- 
ment to  that  effect  upon  the  execution, 
specifying  the  amount  due  to  each.  The 
sheriff  to  whom  this  last  execution  was  di- 
rected, levied  the  same  upon  property  of 
the  said  Anglea ;  and  he  thereupon  gave  a 
delivery  bond  with  the  other  plaintiff  in 
error,  William  Ferguson,  as  his  security. 
In  computing  the  amount  for  which  this 
bond  should  be  taken  it  appears  that  the 
sheriff  by  mistake  added  the  sum  endorsed 
on  the  execution  as  payable  to  the  different 
officers,  to  the  amount  of  the  execution, 
and  took  the  bond  for  the  whole,  including 
also  a  commission  on  the  said  sum  of  thirty 
dollars  and  forty-five  cents.  The  bond  hav- 
ing been  forfeited,  a  motion  was  made  in 
the  Circuit  court  of  Lynchburg  for  award 
of  execution  thereon.  The  defendant  ap- 
peared to  contest  said  motion,  and  moved 
the  court  to  quash  the  execution  and  bond 
upon  the  ground  that  the  former  had  been 
illegally  and  irregularly  issued,  and  the 
latter  improperly  exacted.  The  court,  how- 
ever, overruled  the  motion  to  quash,  and 
awarded  execution  for  the  sum  of  four 
hundred  and  fifty-three  dollars  and  thirty- 
seven  cents,  (the  whole  amount  named  in 
the  bond,)  with  interest  thereon  from  the 
24th     of     February     1852     till     paid    and 
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costs.  The  defendants  ^thereupon 
excepted  to  the  opinion  of  the  court, 
setting  forth  the  facts  before  stated  by  way 
of  an  agfreed  case:  And  it  also  appeared 
from  the  exception,  that  the  attorney  for 
the  commonwealth  in  the  Circuit  court  had 
released  so  much  of  the  delivery  bond  as 
embraced  the  said  sum  of  thirty  dollars  and 
forty-five  cents,  and  the  commission  charged 
thereon.  To  this  judgment  a  supersedeas 
has  been  awarded  from  this  court. 

It  is  laid  down  in  7  Bac.  Ab.  (Phila.  ed.  of 
1846),  p.  416,  title  '* Pardon,"  letter  H, 
that  a  pardon  whether  by  the  king  or  act 
of  parliament  removes  not  only  the  punish- 
ment but  all  the  legal  disabilities  conse- 
quent on  the  crime.  And  in  2  Russ.  on 
Crimes  975,  the  doctrine  is  stated  in  nearly 
the  same  terms.  But  it  is  manifest  that  it 
could  not  be  intended  to  convey  the  idea 
that  a  pardon  was  equivalent  in  effect  to  a 
reversal  of  the  judgment  of  conviction,  and 
removed  all  the  consequences  of  the  crime 
and  the  conviction ;  because  we  know  that 
in  a  variety  of  instances  the  effects  of  the 
conviction  remain  notwithstanding  the  par- 
don. Thus  a  pardon  will  not  cure  the  cor- 
ruption of  blood  under  the  English  law 
caused  by  an  attainder  of  treason  or  felony ; 
nor  will  it  relieve  a  forfeiture  either  of 
lands  or  goods  arising  upon  such  attainder. 
2  Hawk.  P.  C.  549,  sect.  54,  57 ;  7  Bac. 
Ab.  418.  So  if  a  man  have  been  attainted 
of  felony  and  afterwards  pardoned,  yet  he 
shall  not  be  sworn  of  an  inquest,  for  that 
he  is  not  probus  et  legalis  homo.  Brown 
V.  Crashaw,  Bulst.  part  2,  p.  154.  Lord 
Hale  says  a  pardon  does  not  always  make 
the  man  honest,  and  therefore  he  shall  not 
be  a  juryman.  2  Hale's  P.  C.  278.  So  in 
New  York,  where  persons  adjudged  to  im- 
prisonment for  life  in  the  state  prison  are 
declared  *  'to  be  civilly  dead  to  all  intents 
and  purposes  in  law,"  a  pardon  to  a  man  so 
sentenced  will  not  annul  or  affect  a  subse- 
quent marriage  of  his  wife,  nor  the 
699  sale  of  his  property  by  'persons  ap- 
pointed to  administer  on  his  estate, 
nor  divest  his  heirs  of  the  interest  acquired 
in  his  estate  in  conseqt/ence  of  such  his 
civil  death.  In  the  matter  of  Deming  and 
his  children,  10  John.  R.  232.  So  it  does 
not  restore  the  competency  of  the  offender 
convicted  of  perjury ;  and  although  ip^^se 
of  a  conviction  for  felony,  the  competency 
is  restored,  yet  it  is  said  the  crime  still 
goes  to  the  credibility  of  the  witness.  1 
Phil.  Ev.  35;  2  Stark.  Ev.  721.  And  a  par- 
don will  never  release  an  interest  that  may 
be  acquired  by  a  private  individual  in  a 
share  of  the  penalty  incurred.  United 
States  V.  Lancaster,  4  Wash.  C.  C.  R.  64; 
Rowe  V.  The  State,  2  Bay's  R.  565.  Nor 
will  it  remit  costs  to  which  parties  may  be 
entitled.  Ex  parte  McDonald,  2  Whart. 
R.  440.  So  in  Massachusetts,  a  disicharge 
from  a  former  sentence  in  consequence  of  a 
pardon,  will  not  protect  the  party  against 
the  additional  punishment  for  a  subsequent 
offence  under  the  statute  imposing  addi- 
tional punishment  on  convicts  who  had  been 
discharged    from   former  sentences  in   due 
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course  of  law.  Evans  v.  The  Common- 
wealth, 3  Mete.  R.  453.  And  in  Virginia 
it  has  been  decided  that  a  justice  of  the 
peace  who  is  convicted  of  felony,  forfeits 
fais  office,  and  is  incapacitated  from  acting 
under  his  commission;  and  a  pardon  will 
neither  avoid  the  forfeiture  nor  restore 
his  capacity.  Commonwealth  v.  Fugate,  2 
I<eigh  724.  Other  instances  might  be  cited 
showing  that  a  pardon  of  the  pffence  is  by 
no  means  equivalent  in  its  effects  to  the 
reversal  of  the  judgment. 

In  1  Chit.  C.  I*.  775  (New  York  ed.  1847) 
it  is  said  that  the  effect  of  a  pardon  is  to 
prevent  the  infliction  of  the  punishment 
denounced,  and  also  to  give  to  the  defend- 
ant a  new  capacity,  credit  and  character. 
And  Judge  Blackstone  says  its  effect  is  to 
make  the  offender  a  new  man,  to  acquit  him 
of  all  corporal  penalties  and  forfeitures, 
and  not  so  much  to  restore  his  former  as  to 
give  him  a   new  credit  and  capacity. 

700  4  Bl.  Com.  *402.     This  I  think  gives 
a   more  correct  idea  of  the  operation 

and  effect  of  a  pardon  than  the  language 
nsed  in  Bacon  and  Russell.  For  in  fact 
though  it  relieves  the  party  of  all  penalties 
directly  annexed  to  the  offence,  yet  it  does 
very  little  towards  removing  the  other  con- 
sequences of  the  crime. 

In  regard  to  the  construction  of  the 
terms  of  a  pardon,  we  find  it  laid  down  as 
a  settled  rule,  that  no  pardon  of  felony  shall 
be  carried  beyond  its  express  purport.  7 
Bac.  Ab.  411 ;  2  Hawk.  P.  C.  535,  {  12.  And 
that  a  pardon  at  the  suit  of  the  party  is  to 
be  taken  more  strongly  against  him,  but 
where  granted  mero  motu,  more  strongly 
against  the  grantor.  17  Vin.  Ab.  title 
Prerogative,  p.  19,  20,  27,  31,  36. 

If  the  pardon  in  this  case  be  tried  by 
these  rules,  it  cannot  be  made  to  extend  to 
the  remission  of  the  costs  of  the  prosecu- 
tion. It  was  not  the  unsolicited  act  of  the 
governor  done  of  his  own  mere  motion,  be- 
cause it  was  in  answer  to  a  petition  that 
had  been  presented  to  him  praying  that  it 
might  be  granted.  It  is  not  stated  from 
whom  the  petition  came,  whether  from  the 
party  himself  or  others,  or  from  both ;  but 
in  the  absence  of  proof  to  the  contrary,  it 
may  be  assumed  that  he  was  a  party  peti- 
tioning. The  language  of  the  pardon  is 
that  *'the  governor  has  thought  proper  to 
pardon  the  said  Anglea  for  the  crime  and 
Conviction  aforesaid,  hereby  releasing  him 
from  all  pains,  penalties  and  forfeitures 
that  might  or  would  have  been  inflicted  on 
him  but  for  the  said  pardon.  Now,  pay- 
ment of  the  costs  of  the  prosecution  cannot 
be  regarded  as  a  pain,  penalty  or  forfeiture, 
within  the  meaning  of  the  pardon.  The 
term  ^^pain"  imports  some  bodily  suffering 
or  corporal  infliction ;  while  the  terms 
**penalty**  and  ** forfeiture'*  are  used  to 
signify  an  involuntary  transfer  or  surrender 
of  a  sum  of  money  or  of  property,  imposed 
by  way  of  punishment  for  the  commission 
of  an  offence  against  the  law.     Tom- 

701  lin's  Law  Diet,   titles  ***Penalty  and 
Forfeiture.  * '     But  the  payment  of  the 

costs  of  the  prosecution  is   no  part  of  the 


punishment  prescribed  by  law  for  the  com- 
mission of  felony.  It  stands  on  a  different 
footing  from  a  pecuniary  fine  that  may  be 
imposed.  The  latter,  when  exacted,  is  not 
by  way  of  compensation  to  the  common- 
wealth for  a  loss  or  injury  done  by  the  per- 
petration of  a  criminal  act.  Money  will 
not  remunerate  the  commonwealth  for  the 
loss  of  the  life  of  a  citizen,  or  for  an  injury 
to  his  person  or  property ;  but  the  fine  is 
imposed  for  the  purpose  of  punishment,  and 
thereby  to  deter  the  same  party  and  others 
from  committing  similar  violations.  But 
with  regard  to  costs  it  is  different.  They 
are  exacted  simply  for  the  purpose  of  reim- 
bursing to  the  public  treasury  the  precise 
amount  which  the  conduct  of  the  defendant 
has  rendered  it  necessary  should  be  expended 
for  the  vindication  of  the  public  justice  of 
the  state  and  its  violated  laws.  It  is  money 
paid,  laid  out  and  expended  for  the  purpose 
of  repairing  the  consequences  of  the  de- 
fendant's wrong.  It  is  demanded  of  him 
for  a  good  and  sufficient  consideration,  and 
constitutes  an  item  of  debt  from  him  to  the 
commonwealth.  Payment  of  costs  is  no 
part  of  the  sentence  of  the  court,  and  con- 
stitutes no  part  of  the  penalty  or  punish- 
ment prescribed  for  the  offence.  Indeed 
our  statute  expressly  declares  that  the  laws 
of  costs  shall  not  be  interpreted  as  penal 
laws :  they  are  to  be  construed  as  remedial 
statutes  and  liberally  and  beneficially  ex- 
pounded for  the  sake  of  the  remedy  which 
they  administer.  The  right  to  enforce  pay- 
ment of  them  is  a  mere  incident  to  the 
conviction,  and  thereby  vested  in  the  com- 
monwealth for  the  sole  purpose  of  replacing 
in  the  treasury  the  amount  which  the  defend- 
ant himself  has  caused  to  be  withdrawn 
from  it.  And  it  can  make  no  substantial 
difference  whether  the  money  is  going  di- 
rectly to  the  witnesses  and  others  who  are 
entitled  to  be  paid  for  their  services 
702  in  the  ^prosecution,  or  the  common- 
wealth having  paid  them,  stands  by 
substitution  in  their  place.  Indeed  .where 
a  party  having  a  claim  that  may  be  included 
in  the  execution,  fails  to  present  it  for  the 
purpose  in  due  time,  it  shall  be  disallowed. 
Code,  ch.  210,  {  12.  And  we  have  seen  that 
a  right  either  in  the  king  or  a  subject  shall 
not  be  divested  by  a  pardon  unless  there  be 
express  words  of  restitution.  2  Hawk.  549, 
{  54.  In  the  same  book,  at  p.  546,  the  au- 
thor, speaking  of  the  effect  of  a  pardon  to 
discharge  a  suit  in  the  spiritual  court,  says 
that  if  the  time  to  which  such  pardon  hath 
relation  be  prior  to  the  award  of  costs  to 
the  party,  it  shall  discharge  them ;  and  that 
though  it  be  subsequent  to  the  award  of 
costs,  yet  if  it  be  prior  to  the  taxation  of 
them,  it  shall  discharge  them,  because  noth- 
ing appears  in  certain  to  be  due  for  costs 
before  they  are  taxed.  The  converse  of  this 
proposition  may  be  inferred  to  be  also  true, 
that  if  they  have  been  taxed,  the  costs  shall 
not  be  discharged.  And  if  this  doctrine  is 
applicable  to  costs  due  the  commonwealth 
here  on  a  conviction  of  felony,  then  the 
costs  in  this  case  were  not  affected  by  the 
pardon,  as  they  had  been  taxed  and  an   ex- 
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ecution  had  issued  for  them  before  the 
pardon  was  granted. 

In  the  case  of  a  fine  or  amercement,  our 
statute  has  sufficiently  prevented  the  execu- 
tive pardon  from  affecting  the  pecuniary 
interest  of  the  commonwealth,  by  providing 
expressly  that  it  shall  not  remit,  either  in 
whole  or  in  part,  any  fine  or  amercement 
imposed  by  competent  authority,  excepting 
for  certain  contempts  of  court.  Code  of 
1849,  p.  106,  2  20,  21.  Now  it  can  scarcely 
be  supposed  that  while  the  legislature  was 
thus  carefully  guarding  against  the  gov- 
ernor's remitting  a  fine  of  even  inconsider- 
able amount  or  any  portion  of  a  fine,  that 
it  would  have  made  no  provision  against 
his  remitting  the  costs  of  prosecution  which 
might   be   hundreds  or  thousands  of 

703  dollars,  if  they  had  *for  a  moment 
supposed  that  his  act  of  grace  or  ex- 
empting the  individual  on  whom  it  is  be- 
stowed from  the  punishment  the  law  inflicts 
for  the  crime  he  has  committed,  (as  ex- 
pressed by  Ch.  Justice  Marshall  in  United 
States  V.  Wilson,  7  Peters*  R.  150,)  would 
also  have  the  effect  of  releasing  him  from 
the  obligation  to  reimburse  the  amount 
which  had  been  actually  paid  out  of  the 
common  treasury  in  consequence  of  his  de- 
linquency. This  incident  of  a  conviction 
for  felony,  we  cannot  but  presume,  was  as 
familiar  to  the  legislative  mind  as  the  pay- 
ment of  the  pecuniary  fine  that  might  be 
assessed  upon  the  offender;  and  it  is  not 
unreasonable  to  infer  that  after  protecting 
the  treasury  against  executive  remission 
of  pecuniary  fines,  great  and  small,  it  was 
contemplated  that  the  whole  function  of  a 
pardon  would  be  exhausted  in  relieving  the 
party  from  the  corporal  punishment  and 
personal  disabilities  involved  in  his  convic- 
tion. To  extend  its  effect  and  make  it 
operate  as  an  acquittance  for  moneys  due 
the  commonwealth  for  expenses  actually 
incurred  and  paid  out  of  the  treasury  in 
vindication  of  the  violated  majesty  of  her 
laws,  rendered  necessary  by  the  criminal 
act  of  the  party  himself,  would  be,  I  think, 
in  contravention  of  the  spirit  of  the  act  and 
of  the  intention  of  the  legislature. 

Since  the  introduction  of  this  provision 
into  the  Code,  the  effect  of  a  pardon  in  this 
state  seems  more  nearly  to  approach  that  of 
satisfying  the  exigency  of  the  sentence  in 
respect  of  the  corporal  punishment  imposed, 
than  that  of  its  reversal.  This  last  places 
the  party  in  statu  quo  ante,  (if  the  corporal 
punishment  has  not  been  undergone,)  as  if 
such  a  judgment  had  never  been  rendered. 
But  neither  undergoing  the  corporal  punish- 
ment nor  a  pardon  of  the  crime  operates  to 
such  an  extent.  By  both,  the  part3'  is  re- 
stored to  his  personal  liberty,  and  his  com- 
petency as  a  witness  is  re-established ;  but 
neither     takes     away     the    guilt    or 

704  *  washes  out  the  moral  stain ;  for  as 
we   have  seen,  the  crime  still  goes  to 

his  credibility,  of  which  the  jury  must 
judge ;  and  in  cases  of  conviction  for  per- 
jury, neither  restores  even  the  competency 
as  a  witness.  Neither  now  releases  from 
the  payment  of  any  pecuniary  fine  that  may 


have  been  assessed,  still  less,  as  I  think, 
from  the  costs  and  expenses  actually  in- 
curred and  paid  out  of  the  treasury  in 
bringing  the  offender  to  justice.  If  a  case 
should  occur  in  which  justice  requires  that 
these  should  be  remitted,  the  appeal  should 
be  made  to  the  legislative  authority  to 
which  the  pecuniary  interests  of  the  com- 
monwealth are  properly  confided.  I  think 
therefore  the  Circuit  court  did  not  err  in . 
holding  the  pardon  shown  in  evidence  in 
this  case,  to  be  no  sufficient  answer  to  the 
demand  of  the  commonwealth. 

But  I  am  of  opinion  that  the  Circuit  court 
did  err  in  the  amount  for  which  judgment 
was  given.  It  clearly  appeared  that  the 
sheriff  who  levied  the  execution  and  took 
the  forthcoming  bond,  by  mistake  included 
in  the  amount  for  which  it  was  taken,  the 
fees  which  were  endorsed  upon  the  execu- 
tion by  the  clerk,  and  included  in  the 
amount  for  which  it  issued;  and  indeed  the 
attorney  for  the  commonwealth  in  the  Cir- 
cuit court,  convinced  of  the  error,  released 
the  amount  of  those  fees  and  the  commis- 
sion which  the  sheriff  had  charged  thereon. 
But  I  am  further  of  opinion  that  the  clerk 
of  the  Circuit  court  erred  in  including  those 
fees  in  the  execution.  The  act  provides 
(Code  of  1849,  p.  783,  J  H),  that  in  every 
criminal  case,  the  clerk  of  the  court  in 
which  the  accused  is  convicted,  shall  make 
up  a  statement  of  all  the  expenses  incident 
to  the  prosecution,  including  those  which 
are  incident  to  any  proceeding  preliminary 
to  conviction  in  another  court,  Which  are 
payable  out  of  the  treasury.  This  provision 
was  adopted  from  that  of  the  act  of  1819,  (1 

Rev.  Code  1819,  p.  608,  {  31f )  amended 
70.'^      by  *the  act  of  March  11,    1832,  (Sess. 

Acts,  p.  49,  i  2, )  and  re-enacted  at  the 
revisal  of  the  criminal  code  in  1848,  chap. 
23,  2  12.  (Sess.  Acts  1847-8,  p.  157.)  The 
costs  and  expenses  for  which  the  convict's 
estate  was  thus  made  liable,  were  those  with 
which  the  commonwealth  was  chargeable, 
such  as  jail  fees,  charges  for  dieting,  guards 
and  transportation  accruing  before  convic- 
tion, compensation  to  witnesses  and  jurors, 
fees  to  constables  for  arresting  accused  and 
summoning  witnesses;  but  not  fees  to  the 
officer  of  either  court,  the  attorney  for  the 
commonwealth,  the  clerk  and  the  sheriff. 
The  act  of  1848,  before  cited,  2  18,  expressly 
provided  that  the  commonwealth  should  not 
be  liable  to  any  attorney,  clerk  or  sheriff 
for  his  fees  in  any  criminal  prosecution,  but 
that  the  same  should  be  deemed  to  be  in- 
cluded in  the  allowance  made  to  such  attor- 
ney, clerk  or  sheriff  for  public  services, 
unless  where  otherwise  provided  by  law.  By 
the  Code  of  1849,  p.  783,  {  12,  and  p.  699,  <  16, 
it  is  expressly  provided  that  no  fee  to  any  at- 
torney for  the  commonwealth,  clerk,  sheriff 
or  sergeant  shall  be  payable  out  of  the  treas- 
ury, except  where  expressly  provided.  At 
p.  702,  {  29,  it  is  provided  that  for  services 
rendered  the  commonwealth  in  a  civil  case, 
the  clerk  shall  be  entitled  to  the  same  fees  as 
would  be  charged  tor  like  services  rendered 
to  an  individual,  and  for  other  public  serv- 
ice he  is  to  receive  a  stated  sum  to  be   al- 
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lowed  by  the  court.  By  {  30,  on  same  page, 
compensatioo  to  the  sheriff  is  provided  for 
arresting  a  party  charged  with  felony  and 
conveying  him  to  jail,  also  for  the  support 
of  the  prisoner  and  for  guards.  But  no 
provision  is  made  for  the  ordinary  fees  of 
the  clerk  or  a  sheriff  in  a  case  of  felony, 
whether  the  prisoner  be  convicted  or  other- 
wise :  For  the  {  16,  at  p.  707,  providing  for 
-  taxing  fees  of  attorney,  clerk  and  other 
officers  of  the  court,  only  applies  to  prosecu- 
tions for  misdemeanors,  as  expressly 
706  declared  in  the  corresponding  ^provi- 
sion in  the  act  of  1848,  (Sess.  Acts,  p. 
158,  {  18, )  or  cases  in  which  there  is  a  judg- 
ment or  decree  on  behalf  of  the  common- 
wealth for  costs;  terms  inappropriate  to  a 
case  of  felony  in  which  no  judgment  for 
costs  is  pronounced,  and  shown  by  all  the  an- 
tecedents of  the  existing  provisions  of  the 
law  on  the  subject,  to  be  intended  to  apply  to 
civil  cases  and  misdemeanors  only.  I  think 
therefore  that  in  this  case  the  attorney 
from  the  commonwealth,  clerk  and  sergeant 
were  not  entitled  to  claim  payment  of  fees 
out  of  the  treasury,  (such  as  were  charge- 
able in  civil  cases,  or  in  misdemeanors 
where  the  defendant  was  convicted,  as  dis- 
tinguished from  special  allowances  made  by 
the  court;)  and  that  the  commonwealth  not 
being  chargeable  with  the  same,  they  should 
not  have  been  included  by  the  clerk  in  his 
taxation  of  the  coats  for  which  execution 
was  to  issue. 

A  doubt  has  been  suggested  as  to  the  juris- 
diction of  this  court  in  this  case,  the  sub- 
ject matter  of  controversy  being  less  than 
five  hundred  dollars  in  amount ;  and  at  first 
I  thought  it  might  be  a  matter  of  serious 
question.  Further  reflection  has,  however, 
satisfied  me  that  the  doubt  is  without  any 
real  foundation.  I  regard  the  collection  of 
the  costs  as  an  incident  to  the  sentence  of 
the  court  in  the  exercise  of  its  criminal 
jurisdiction.  Had  its  jurisdiction  been  of 
that  character  alone,  the  execution  must 
have  issued  from  it  and  been  returnable  to 
it,  and  if  a  forthcoming  bond  be  given  by 
it,  award  of  execution  must  be  granted. 
Every  appeal  from  its  judgment  must  be 
from  what  is  done  in  the  exercise  of  crim- 
inal jurisdiction,  and  of  course  comes  to  this 
court,  (since  the  transfer  to  it  of  the  appel- 
late jurisdiction  of  the  former  General 
court,)  without  regard  to  the  amount  in 
controversy.  The  authority  of  the  court  to 
enforce  the  collection  of  costs  in  such  a  case 
derives  some  support  from  the  practice  of 
the  former  District  courts  of  chancery, 
707  the  ^correctness  of  which  has  never 
been  questioned,  to  award  execution 
of  forthcoming  bonds  taken  under  process 
emanating  from  that  court,  though  the  pro- 
ceeding might  seem  to  partake  more  of  an 
action  at  law  than  a  suit  in  equity. 

For  the  reasons  which  I  have  endeavored 
to  assign,  I  am  of  opinion  to  reverse  the 
judgment  of  the  Circuit  court,  and  to  pro- 
ceed now  to  render  judgment  for  the  amount 
named  in  the  forthcoming  bond,  after  mak- 
ing the  deductions  herein  before  specified. 


The  other  judges  concurred  in   the  opin- 
ion of  JUee,  J. 

Judgment  corrected. 


708       *Lazier  v.  The  Commonweaith. 

July  Term,  1868.  Lewlsbiirs. 

I.  Criminal  Proceedings— Pdoay— Writ  ef  Errtr- 
When  RetamsMe.— A  writ  of  error  awarded  dnrimr 
term  to  a  judgment  in  a  case  of  felony,  mar  be 
made  retnrnable  to  any  day  of  the  term. 

a.  8«nie— Defects  In  Porm— H«w  Taken  Adventsfe  «L- 
In  criminal  causes  the  same  defects  or  imperfec- 
tions of  form  may  be  taken  advantaff e  of  on  aeen- 
eral  as  npon  a  special  demurrer. 

3.  5nnie—lndlctaMnts— Murder— Covnts.*— In  an  In- 
dictment for  murder  there  are  two  counts,  in  the 
second  of  which  the  offence  is  not  set  ont  sa 
another  offence.  This  is  not  error.  See  Code.  ^ 
770, 1  ll.t 

4.  Same— 5«me— Two  Distinct  Felonies  Chmrt»A—€kC' 
tlon.— If  two  distinct  felonies  are  charg-ed  in  one 
indictment,  it  may  be  qaasbed.  or  the  prosecator 
will  be  compelled  to  elect  for  which  offence  be  will 
proceed. 

5.  Same— Same— Dates  In  PIfures— Bffect.t— It  is  not 
error  that  dates  in  an  indictment  are  set  oat  in 
Hffures  instead  of  wordk.    See  Code.  p.  770,  S  H.* 

6.  5ame— Same— Jlttrder— Surplusage— Case  at  Bar.— 
An  indictment  for  murder  charires  the  wound  to 
have  been  inflicted  on  the  9th  of  December,  of 
which  wound  she  on  the  said  14th  of  December 
died.  The  word  "said"  is  sarplusaffe,  and  its  inser- 
tion is  not  a  fatal  defect 

7.  Same— Same— Same— Description  el  Woand.{— In  an 
indictment  for  murder  it  is  not  necessary  to  set  oat 
the  leuffth,  breadth  or  depth  of  the  wound.  See 
Oode,  p.  770,  i  10.t 

8.  5ame— Joint  Indictment  —  Separate  Trial  — Wit* 
nesses— Competency.— Two  persons  heiug  jointly 
indicted  for  the  same  offence,  and  bein^  tried 
separately,  one  is  not  an  incompetent  witness  for 
the  other  by  reason  of  the  joint  indictmenL  See 
Code,  p.  762, 1 21. 

At  the  May  term  1853  of  the  Circuit  coart 
for  the  county  of  Wood,  Benoni  Lazier  and 
Hyatt  Lazier  were  jointly  indicted  for  the 
murder   of  Clemansa    Devon.     The   indict- 


*Crtmlnal  Proceedlngs-r-lndlctmenta-— Cownfs.  — Jn  an 

indictment  for  mnrder  there  are  two  counts,  in  the 
second  of  which  the  offence  is  not  set  ont  as  another 
offence:  this  Is  not  error.  This  proposition  laid 
down  in  the  third  headnote  of  the  principal  case  is 
quoted  with  approval  in  Hausenfluck  v.  Oom.,  9b  Va. 
711.  8  S.  E.  Rep.  663.  See/ooi-^toU  to  Dowdy  r.  Oom^ 
9  Oratt  7S7.  See  monosraphic  note  on  "Indict- 
ments" appended  to  Boyle  ▼.  Com.,  14  Qratt.  874^ 

tSee  the  opinion  of  Jnooa  Moncurb  for  the  proTi- 
sions  of  the  statute. 

tSame— Same— Dates  In  Pl^nres- Effect.— For  the 
proposition  that  it  is  not  error  to  set  out  in  the  in- 
dictment  the  dates  of  the  crime  in  figures  Instead 
of  words,  the  principal  case  is  cited  and  followed  in 
Cady  y.  Com.,  10  OratL  779.  See  monographic  »oU 
on  "Indictments"  appended  to  Boyle  t.  Com..  14 
Qratt  674. 

(Same— Same— Proof-Varlanoe.— Upon  the  author- 
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tnent  contained  two  counts,  in  both  of  which 
the  offence  waa  described  in  nearly  the  same 
terms ;  and  the  second  count  did  not  set  it 
out  as  another  offence.  In  both  counts, 
too,  the  dates  were  set  out  in  figures;  and 
in  neither  was  the  depth  or  length  or  width 
of  the  wound  described.  It  was  charged  to 
have  been  made  by  a  shot  from  a  rifle 
709  gun  •on  the  knee  of  the  right  leg,  on 
the  right  side  thereof.  In  the  first 
count,  after  setting  out  the  infliction  of  the 
wound,  it  is  said,  ^*Of  which  mortal  wound 
she,  the  said  Clemansa  Devon,  from  the 
said  9th  day  of  December  in  the  year  afore- 
said did  languish,  and  languishing  did  live; 
on  which  said  14th  day  of  December  in  the 
year  1852  the  said  Clemansa  Devon,  in  the 
county  aforesaid,  of  the  said  mortal  wound 
died." 

When  the  prisoners  were  brought  into 
court,  they  demurred  generally  to  the  in- 
dictment and  each  count  thereof ;  and  the 
attorney  for  the  commonwealth  having 
joined  in  the  demurrer,  it  was  overruled  by 
the  court.  They  then  pleaded  *  *  Not  guilty, ' ' 
and  elected  to  be  tried  separately.  Benoni 
I^azier  was  thereupon  put  upon  his  trial ; 
and  the  jury  found  him  guilty  of  murder  in 
the  second  degree,  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  at  fifteen 
years.  Whereupon  the  court,  overruling  his 
motion  for  a  new  trial,  sentenced  him  in 
accordance  with  the  verdict. 

In  the  progress  of  the  trial   the   prisoner 
made  several  questions  to  the  court  which 
were  overruled ;  and  he  excepted.    The  first 
was,    that   whilst   the  court    was  selecting 
twenty- four  men  for  the  panel,  the  attorney 
for  the  commonwealth  insisted  to  have  the 
question  put  to  each  juror,  as  he  was  sworn, 
whether  his  opinion  was  such  as  to  prevent 
his  convicting  any  one  of  an  offence  punish- 
able with  death.     To  this  the  prisoner   ob- 
jected, but  the  court  overruled  the  objection. 
Another  question  was,  that  a  juror  hav- 
ing in  answer  to  a  question   by   the    court, 
stated  that  he  had  made  up  a  decided  opin- 
ion from    rumor;    the   prisoner  asked   him 
whether  the  opinion  was   favorable  or  un- 
favorable to  him ;  when  the  court  interposed 
and  told  the  prisoner  that  he  could   not  be 
allowed  to  ask  that  question :  And  the  juror 
was  set  aside. 

Another  question  was  as  to  the  com- 
710  petency  of  Hyatt  *La2ier  as  a  wit- 
ness for  the  prisoner.  He  was  jointly 
indicted  with  the  prisoner;  and  had  not 
been  tried.  The  attorney  for  the  common- 
wealth rested  his  objection  solely  on  that 
ground ;  and  the  court  sustained  it,  and  ex- 
cluded the  witness. 

And  last  the  prisoner  moved  the  court  to 
instruct  the  jury  to  disregard  the  first  count ; 
which  motion  the  court  overruled. 

The  prisoner  applied   to   this  court  for  a 

ity  of  the  principal  case  tbat  it  is  not  necessary  to 
set  out  the  length,  breadth  and  depth  of  the  wound. 
It  was  held  in  Curtis  v.  Com..  87  Va.  698,  18  S.  E.  Rep. 
78,  that  it  was  not  necessary  to  prove  that  the  wound 
was  in  the  same  part  of  the  body  in  which  it  was 
alleged  to  have  been.    See  Code  1887.  sec.  8345. 


writ  of  error  at  its  present  term,  and  the 
writ  was  granted,  and  made  returnable  to 
the  same  term. 

Fisher,  for  the  prisoner. 
The  Attorney  General,  for   the  common- 
wealth. 

MONCURE,  J.  The  indictment  in  this 
case  is  against  Benoni  Ivazier  and  Hyatt 
Lazier,  for  the  murder  of  Clemansa  Devon, 
and  contains  two  counts.  The  accused 
demurred  generally  to  the  indictment  and 
each  of  the  counts ;  and  the  attorney  for  the 
commonwealth  joined  in  demurrer.  The 
demurrers  were  overruled.  The  accused  be- 
ing then  arraigned,  severally  pleaded  not 
fuilty,  and  elected  to  be  tried  separately, 
enoni  Lazier  was  tried  first ;  and  was  con- 
victed of  murder  in  the  second  degree,  and 
sentenced  to  imprisonment  in  the  peniten- 
tiary for  fifteen  years,  the  period  by  the 
jurors  in  their  verdict  ascertained :  And  this 
is  a  writ  of  error  to  the  judgment  against 
him. 

The  writ  was  awarded  and  made  return- 
able during  the  present  session  of  this  court, 
but  after  the  first  day  thereof ;  and  a  pre- 
liminary question  was  raised  by  the  counsel 
for  the  plaintiff  in  error,  whether  it  should 
not  have  been  made  returnable  to  the  court 
on  the  first  day  of  a  term,  or  in  the  clerk'a 
o£5ce  to  the  first  Monday  in  a  month, 
711  or  to  some  rule  day.  This  *question 
is  answered  by  the  Code,  p.  642,  2  2, 
which  declares  that  **  process  awarded  in 
court  may  be  returnable  as  the  court  shall 
direct.'' 

The  first  error  assigned  in  the  judgment 
is,  that  the  court  erred  in  overruling  the 
demurrers :  And  this  assignment  of  error  I 
will  now  proceed  to  consider. 

It  was  decided  by  the  General  court  in  the 
case  of  the  Commonwealth  v.  Jackson,  2 
Va.  Cas.  501,  that  the  act  in  1  Rev.  Code 
1819,  p.  511,  {  101,  taken  from  the  English 
statute  of  27  Eliz.  ch.  5,  declaring  that  the 
court  shall  not  regard  any  other  defect  or 
imperfection  in  the  pleadings  than  what 
shall  be  specially  alleged  in  the  demurrer 
as  eauses  thereof,  does  not  extend  to  crimi- 
nal causes;  and  therefore,  in  such  cases, 
defects  or  imperfections  of  form  may  be 
taken  advantage  of  on  general  demurrer. 
The  same  construction  should  be  put  on  the 
corresponding  provision  in  our  present  Code, 
p.  650,  {  31;  and  the  same  objection  may 
still  be  made  on  a  general,  as  on  a  special 
demurrer  in  a  criminal  case.  There  are 
provisions  injbheCode,  however,  dispensing 
with  the  necessity  of  formal  allegations  in 
an  indictment;  and  declaring  that  **no  in- 
dictment or  other  accusation  shall  be 
quashed,  or  deemed  invalid,"  for  any  of 
certain  enumerated  causes.  So  far  as  these 
provisions  extend,  they  cure  the  indictment 
against  objection,  however  raised;  and  they 
seem  to  extend  to  most  if  not  all  defects  of 
form. 

One  of  the  objections  taken  to  the  indict- 
ment is,  that  the  two  counts  appear  to  be 
for  the  same  murder;  whereas  the  joinder 
of  several  counts  in  one  indictment   is   al- 
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lowed  on  the  theory,  that  two  or  more 
offences  of  the  same  nature,  on  which  the 
same  or  a  similar  judgment  may  be  g^iven, 
may  be  contained  in  different  counts  of  the 
same  indictment;  and  it  should  therefore 
appear  in  the  form  of  stating  the  offence  in 
the  different  counts,  that  they  are  for  differ- 
ent offences;  otherwise  the  indictment  is 
demurrable  for  duplicity. 

712  *It  is  usual  to  obviate  this  technical 
objection  of  duplicity,  by  inserting  the 

word  **  other"  before  the  subject  of  the 
offence  in  a  second  count.  But  it  is  not  in- 
serted in  all  cases,  and  its  insertion  in  no 
case  is  indispensably  necessary.  It  is  not 
usual  to  insert  it  in  indictments  for  murder ; 
but  the  party  murdered  is  described  in  all 
the  counts  as  the  same  person,  and  the  in- 
strument of  death  is  not  always  stated  in 
the  different  counts  to  be  a  different  instru- 
ment ;  nor  can  it  be  necessary  that  it  should 
be  so  stated ;  for  certainly  different  offences 
may  be  committed  with  the  same  instru- 
ment. The  indictment  in  this  case,  so  far 
as  relates  to  this  objection,  conforms  to 
precedents  furnished  by  approved  writers  on 
criminal  law.  The  objection,  therefore, 
does  not  apply  to  the  case.  But  if  so  tech- 
nical an  objection  would  ever  have  been 
sustained  in  any  case  in  this  state,  it  would 
not  now ;  the  Code,  p.  770,  {  11,  having  dis- 
pensed with  the  necessity  of  inserting  in 
an  indictment  any  allegation  which  is  un- 
necessary to  be  proved.  So  far  from  its 
being  necessary  to  prove  that  offences  stated 
in  different  counts  of  an  indictment  are 
different  offences,  if  they  are  in  fact  differ- 
ent, and  are  felonies,  the  indictment  may  be 
quashed,  or  the  prosecutor  compelled  to  elect 
for  which  offence  he  will  proceed ;  though 
the  indictment  will  not  on  that  ground  be 
demurrable. 

Another  objection  taken  to  the  indict- 
ment is  that  the  dates  are  set  out  in  figures 
instead  of  words. 

It  is  certainly  safer  and  more  certain  to 
set  out  dates  in  an  indictment  in  words 
instead  of  figures.  Figures  are  more  easily 
altered  than  words,  and  are  more  apt  to  be 
illegible,  either  from  obliteration,  or  not 
being  plainly  made.  In  practice,  they  are 
not  often  used  in  indictments,  except  in 
describing  written  instruments,  though  they 
sometimes  are:  And  I  do  not  think  that  at 
this  day  the  use  of  them  would  be  a  fatal 
defect  in  an  indictment,  even  at  common 
law.    In  f^ngland  it  would  be  under  the 

713  statutes  4  Geo.  2,  ch.  26,  and  6  *Geo. 
2,  ch.  14,  requiring  all  \ndictments  to 

be  in  words,  at  length. 

Wharton,  in  his  American  Criminal  Law, 
p.  146,  says  that  dates  are  more  properly 
inserted  in  words  written  at  length,  than  in 
Arabic  characters;  but  a  contrary  practi<*e 
will  not  vitiate  an  indictment.  The  cases 
which  he  cites,  so  far  as  I  have  had  access 
to  them,  seem  fully  to  sustain  what  he  says. 
There  are,  no  doubt,  some  American  cases 
the  other  way,  and  6  Blackf ,  R.  533,  is  cited 
as  being  so,  by  the  counsel  for  the  plaintiff 
in  error.  The  preponderance  of  American 
cases,  however,  is  decidedly  in  favor  of  the 


position  of  Wharton.  But  even  if  the  use 
of  figures,  instead  of  words,  in  setting  out 
the  dates  in  this  indictment  would  be  a  fatal 
defect  at  common  law,  it  would  not  under 
our  statute,  Code,  p.  770,  }  11,  which  de- 
clares that  no  indictment  or  other  accusa- 
tion shall  be  quashed  or  deemed  invalid  for 
omitting  to  state,  or  stating  imperfectly, 
the  time  at  which  the  offence  was  com- 
mitted, when  time  is  not  the  essence  of  the 
offence. 

An  objection  taken  to  the  first  count  is, 
that  it  is  insensible,  or  contradictory  and 
repugnant,  in  speaking  of  the  ^'aforesaid 
14th  day  of  December,"  when  no  other  day 
than  the  9th  of  December  is  before  men- 
tioned. 

It  is  sufficient  in  regard  to  this  objection 
to  say,  that  even  if  it  would  have  been 
valid  at  common  law,  it  is  not  nnder  our 
statute.  Code,  p.  770,  {  11,  which  declares 
that  no  indictment  or  other  accusation  shall 
be  quashed  or  deemed  invalid  for  omitting 
to  state  or  stating  imperfectly  the  time, 
&c.,  or  for  the  omission  or  insertion  of 
words  of  mere  form  or  surplusage.  The 
word  ** aforesaid,"  before  the  **14th  day  of 
December,"  is  mere  surplusage,  and  its  in- 
sertion therefore   is  not  a  fatal  defect. 

Another  objection  taken  to  the  first 
714      count   is,    that  *the  length,    breadth 
and  depth  of  the  wound  is  not  set  out 
therein. 

The  common  law  requires  that  the  manner 
in  which,  or  the  means  by  which,  the  death 
of  the  deceased  was  caused,  at  least  if 
known  to  the  grand  jurors,  should  be  set 
forth  in  an  indictment  for  murder.  This 
requisition  often  renders  several  counts  and 
long  and  particular  statements  in  an  indict- 
ment for  murder  necessary ;' and,  after  aU, 
sometimes  leads  to  an  acquittal,  by  means 
of  a  fatal  variance.  In  £^n gland  this  need- 
less and  mischievous  requisition  has  been 
wisely  dispensed  with  by  st.  14  &  15  Vict, 
ch.  100,  i  4;  and  the  length  of  an  indict- 
ment for  murder  in  that  country  is  now  but 
four  lines.  For  this  statute,  and  a  state- 
ment of  its  advantages,  see  2d  Arch.  Crim. 
Practice  and  Pleadings,  p.  200-1,  2,  and 
note  (1),  Waterman's  American  edition 
1853.  Our  Code  has,  to  some  extent,  modi- 
fied this  common  law  requisition. 

Where  the  death  of  the  deceased  was 
caused  by  a  wound  inflicted  by  the  accused, 
it  was  formerly  held  in  England  that  the 
length  and  depth  of  the  wound  should  gen- 
erally, but  need  not  always,  be  stated.  But 
this  doctrine  has  been  recently  overruled. 
In  Rex  V.  Mosley,  1  Moody's  R.  98,  2  Brit- 
ish Crown  Cases,  the  judges  held  that  al- 
though they  might  have  felt  g^eat  difficulty 
had  the  precedents  been  uniform,  yet  as 
there  were  precedents  against  the  objection, 
they  might  consider,  whether  common  sense 
required  a  statement  of  these  particulars; 
and  as  the  statement,  if  introduced,  need 
not  be  proved,  they  thought  it  unnecessary. 
Upon  the  authority  of  this  case,  where  an 
indictment  stated  the  length  and  breadth  of 
a  wound,  but  not  the  depth,  and  it  was  ob- 
jected that  as  there  was  only  one  wound. 
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the  depth  ought  to  be  stated,  it  was  held 
that  it  was  not  necessary ;  for  if  common 
sense  did  not  require  it  where  there  were 
several  wounds,  (as  in  Mosley's  Case, )  com- 
mon sense  did  not  require   it   where 

715  there  *was  only  one.     Rex  v.  Tomlin- 
son,  6  Car.  &  Payne  370.     So   where 

an  indictment  merely  alleged  the  giving  of 
''one  mortal  bruise,"  and  it  was  urged  that 
the  dimensions  of  the  bruise  ought  to  have 
been  described,  Parke  said,  **I  am  disposed 
to  go  further  than  the  judges  in  Mosley's 
Case,  and  to  say  that  it  is  not  necessary  to 
describe  the  bruises  at  atl ;  such  rule  being 
in  my  judgment  most  consistent  with  com- 
mon sense."  Turner's  Case,  1  Lewin  177. 
See  note  to  Archbold's  Crim.  Pr.  before 
cited.  I  would  say,  therefore,  that  even  at 
conunon  law,  the  omission  to  set  forth  the 
length  and  depth  of  the  wound  would  in  no 
case  be  fatal.  But  if  it  would  at  common 
law,  I  am  of  opinion  that  it  would  not  under 
the  Code,  p.  770,  {  10,  which  declares,  that 
'  'all  allegations  unnecessary  to  be  proved, 
may  be  omitted  in  any  indictment  or  other 
accusation."  It  is  not  only  unnecessary 
to  prove  the  length  and  depth  of  the  wound, 
as  alleged  in  the  indictment,  but  even  that 
it  was  in  the  same  part  of  the  body  in  which 
it  is  alleged  to  have  been. 

These  are  all  the  objections  which  were 
taken  to  the  indictment  or  either  of  the 
counts;  and  being  all  unsustainable,  and 
the  indictment  being  in  my  opinion  free 
from  just  ground  of  exception  in  all  respects, 
I  think  the  demurrers  were  rightly  over- 
ruled. 

A  bill  of  exceptions  was  taken  by  the  pris- 
oner to  several  opinions  given  by  the  court 
in  the  course  of  the  proceedings  and  trial, 
one  of  which  was  the  opinion  of  the  court 
overruling  the  motion  of  the  prisoner  to 
instruct  the  jury  to  disregard  the  first  count, 
which  he  alleged  to  be  faulty.  This  is  not 
assigned  as  error  in  the  petition,  but  was 
reli^  on  as  such  in  the  argument  of  the 
counsel  of  the  plaintiff  in  error.  Being  of 
opinion,  as  before  stated,  that  the  demurrer 
to  the  first  count  was  properly  overruled,  I 
am  of  course  of  opinion  that  the  count 

716  is   not    faulty,    *and   the   court    was 
therefore  right  in  refusing  to  instruct 

the  jury  to  disregard  it. 

Another  of  the  opinions  given  on  the  trial 
and  set  out  in  the  bill  of  exceptions,  was 
the  opinion  of  the  court  refusing  to  permit 
Hyatt  L/azier,  who  was  jointly  indicted  with 
the  prisoner  and  not  then  tried,  to  be  ex- 
amined as  a  witness ;  he  being  objected  to 
by  the  attorney  for  the  commonwealth  only 
on  the  ground  that  he  was  jointly  indicted 
with  the  prisoner.  This  is  assigned  in  the 
petition  as  one  of  the  errors  in  the  judg- 
ment; and  I  will  now  proceed  to  consider  it. 

It  was  a  well  settled  though  technical  rule 
of  evidence  at  common  law,  that  a  party  in 
the  same  indictment  could  not  be  a  witness 
for  his  codefendant  until  he  had  been  first 
acquitted,  or,  in  some  cases,  convicted, 
whether  the  defendants  were  jointly  or 
severally  tried.  This  rule  was  recognized 
as  the  law  of  this  state  in  Campbell's  Case, 


2  Va.  Cas.  314;  and  has  been  recognized  by 
the  courts  of  some  of  our  sister  states.  The 
People  V.  Bill,  10  John.  R.  95;  State  v. 
Smith,  2  Ired.  R.  402;  Commonwealth  v. 
Marsh,  10  Pick.  R.  57.  This  was  an  unrea- 
sonable rule  so  far  as  it  rendered  the  party 
incompetent  as  a  witness  for  his  codefend- 
ant when  tried  severally,  merely  on  the 
ground  of  his  being  joined  in  the  same  in- 
dictment. If  severally  indicted,  he  was 
competent ;  and  yet  he  had  the  same  interest 
in  the  subject  matter  and  event  of  the  prose- 
cution in  that  case  as  in  the  case  of  a  joint 
indictment;  for  in  neither  case  was  the 
judgment  against  his  codefendant  evidence 
against  him.  There  was  no  reason,  there- 
fore, for  a  different  .rule  in  the  two  cases ; 
and  it  seemed  to  be  proper  to  make  the  rule 
uniform  in  both.  Accordingly,  the  legisla- 
ture declared  in  the  Code,  p.  752,  {  21,  that 
**No  person  who  is  not    jointly   tried 

717  with  the  defendant  *shall  be   incom- 
petent to  testify  in  any  prosecution, 

by  reason  of  interest  in  the  subject  matter 
thereof."  I  think  one  of  the  objects  of  the 
legislature  in  this  section  was,  and  its  fair 
and  reasonable  construction  is,  to  remove 
the  objection  of  incompetency  arising  from 
the  fact  that  the  defendants  are  jointly  in- 
dicted, in  all  cases  in  which  they  are  sever- 
ally tried;  and  to  place  them  on  the  same 
footing  in  regard  to  competency  as  if  they 
had  been  severally  indicted.  There  could 
be  no  doubt  of  this  but  for  the  words,  '*by 
reason  of  interest  in  the  subject  matter 
thereof,"  at  the  conclusion  of  the  section. 
It  seems  to  be  supposed  that  these  words 
were  used  to  limit  the  removal  of  the  re- 
striction to  those  cases  in  which  the  party 
has  an  interest  in  the  ''subject  matter,"  as 
contradistinguished  from  the  event  of  the 
prosecution.  But  it  would  be  strange  if  the 
legislature  intended  to  remove  the  restric- 
tion where  the  party  has  an  interest  in  the 
subject  matter  of  the  prosecution,  and  let  it 
remain  where  he  has  no  such  interest.  The 
words  were  used  in  no  such  restrictive  sense ; 
and  are  susceptible  of  an  explanation  which 
is  consistent  with  the  construction  I  have 
placed  on  the  section.  The  legislature  did 
not  intend  to  make  the  part3'  competent  as 
a  witness,  notwithstanding  any  objection 
that  might  otherwise  be  made  against  him. 
If  it  had  so  intended,  the  words  in  question 
would  have  been  omitted.  It  intended 
merely  to  remove  one  ground  of  incompe- 
tency, and  let  any  other  which  might  exist 
remain  unaffected.  The  party  might  be 
incompetent  from  infamy  or  other  legal 
cause.  It  was  therefore  necessary  to  use 
the  words  in  question,  or  other  similar 
words  which  might  have  the  effect  of  limit- 
ing the  restoration  of  competency  accord- 
ing to  the  legislative  intention.  Other  and 
perhaps  more  appropriate  words  would  have 
been  used  if  the  legislature  had  merely  in- 
tended to  apply  the  section  to  the  case  of  a 
person  jointly  indicted,  but  not  jointly 

718  tried,  *with  the  defendant.     In   that 
case  the  words  of  the  section  probably 

would  have   been,  "No   person   jointly   in- 
dicted,   but   not  jointly  tried,  with  the  de- 
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fendant,  shall  be  incompetent  to  testify  in 
any  prosecution  by  reason  of  his  beings  so 
jointly  indicted.**  But  the  object  of  the 
section  was  much  larger  than  this.  It  was 
intended  to  be  applied  to  any  person  inter- 
ested in  the  subject  matter  of  the  prosecu- 
tion and  not  jointly  tried  with  the  defendant, 
whether  jointly  indicted  or  not,  or  whether 
concerned  as  an  accomplice  or  otherwise,  in 
the  o£fence  or  not;  and  therefore  words 
were  used  which  were  applicable  to  all  the 
cases  in  the  legislative  mind.  An  accom- 
plice is  certainly  interested  in  some  sense 
in  the  subject  matter  of  the  prosecution ; 
and  his  incompetency  as  a  witness  rested 
on  that  ground, 

A  brief  history  of  this  section  may  serve 
to  account  for  its  phraseology.  It  was 
formerly  held  that  the  party  whose  signature 
was  forged  was  not  a  competent  witness 
for  the  prosecution  on  an  indictment  for  the 
forgery.  Though  interested  in  the  subject 
matter,  he  was  not  directly  interested  in 
the  event  of  the  prosecution ;  as  the  judg- 
ment therein  could  not  be  evidence  for  or 
against  him  in  any  suit  on  the  instrument 
charged  to  be  forged:  And  on  principle, 
therefore,  there  was  no  good  ground  for  his 
incompetency.  But  the  rule  of  evidence 
was  considered  to  be  too  firmly  fixed  to  be 
altered,  except  by  legislation  ;  and  a  statute 
was  therefore  made  for  that  purpose  in 
England.  In  this  state  a  similar  statute 
was  made  at  the  revisal  of  1819;  the  act 
'^for  punishing  persons  guilty  of  certain 
thefts  and  forgeries  and  the  destruction  or 
concealment  of  wills'*  providing,  that  '4n 
any  prosecution  under  this  act,  or  for  any 
forging  or  counterfeiting  whatsoever,  the 
testimony  of  no  person  shall  be  rejected  on 
account  of  his  interest  in  the  subject,  unless 
he  be  a  party  defendant  to  the  prosecution. 
In  the  act  of  1847-8,  sometimes  called  the 
Criminal  Code,  this  provision  of  the 
719  *act  of  1819,  with  some  modifications, 
was  adopted  as  a  general  provision, 
and  was  not  confined  to  offences  of  forgery 
and  the  like.  Sess.  Acts,  p.  124,  2  ^3.  The 
words  of  that  act  are,  '*No  person,  unless 
he  be  a  party  defendant  therein,  and  jointly 
indicted,  shall  be  incompetent  to  testify  in 
support  of  any  prosecution  whatever,  by 
reason  of  any  interest  which  he  may  have 
in  the  subject  matter  thereof.*'  The  words 
'* interest  in  the  subject  matter,"  contained 
in  the  act  of  1819,  and  peculiarly  appropriate 
thereto,  were  thus  substantially  retained 
in  the  act  of  1847-8,  .to  which,  in  its  ex- 
tended application,  they  were  still  appro- 
priate. The  act  of  1847-8  was  limited  to 
witnesses  **in  support  of  any  prosecution. 
It  left  the  defect  of  the  common  law  rule  of 
evidence  recognized  in  Campbell's  Case, 
entirely  uncured.  The  provision  in  the 
Code,  p.  752,  {  21,  so  modifies  the  act  of 
1847-8  as  to  cure  that  defect ;  but  substan- 
tially retains  so  much  of  the  phraseology  of 
that  act  as  was  not  inconsistent  with  the 
object  in  view:  And  hence  the  words,  **by 
reason  of  interest  in  the  subject  matter 
thereof,"  are  found  in  the  provision  con- 
tained in  the  Code ;  but  are  as   appropriate 


to   all   the  objects  of  the  law  as  any  other 
words  that  could  have  been  used. 

But  it  is  argued  by  the  Attorney  Grcneral, 
that  codefendants  in  a  joint  indictment 
are  jointly  liable,  in  case  of  conviction, 
whether  it  be  joint  or  several,  for  all  the 
expenses  incident  to  the  prosecution ;  Code, 
p.  783,  i  11 ;  and  that  this  liability  creates 
an  interest  in  the  event,  as  contradistin- 
guished from  '*the  subject  matter"  of  the 
prosecution,  which  renders  such  codefend- 
ants, though  severally  tried,  incompetent 
witnesses  for  each  other,  notwithstanding 
the  provision  in  the  Code,  p.  752,  {  21.  It 
seems  to  me  that,  in  contemplation  of  law 
at  least,  the  witness  would  be  testifying 
against  his  interest;  which  would  be,  to 
convict  his  codefendant,    who  would 

720  then  be  bound  with  him  for  *the  costs 
in    case    of    his    own  conviction.     A 

judgment  of  acquittal  of  his  codefendant 
could  not  be  used  as  evidence  in  his  favor 
on  his  own  trial,  and  therefore  he  would 
not  be  benefited  by  his  acquittal.  But  even 
if  this  liability  for  costs  created  suoh  an 
interest  in  the  event  of  the  prosecution  as 
would  render  a  person  incompetent  as  a 
witness,  according  to  the  general  rule  of 
evidence  on  that  subject,  it  would  not  have 
that  effect  in  this  case.  For,  to  give  it  such 
effect  would,  to  a  great  extent,  avoid  the 
operation  of  the  provision  in  the  Code,  be- 
fore referred  to.  If  I  am  right  in  saying 
that  one  of  the  objects  of  that  provision 
was  to  render  codefendants  in  an  indict- 
ment who  are  severally  tried,  competent 
witnesses  for  each  other,  if  subject  to  no 
other  objection  than  that  of  their  being 
jointly  indicted,  that  object  would  be  en- 
tirely thwarted,  if  the  liability  for  costs 
would  render  them  incompetent.  And  thus 
one  provision  of  the  Code  would  have  the 
effect  of  defeating  another.  The  legisla- 
ture intended  to  render  them  competent, 
notwithstanding  their  liability  for  costs; 
which,  if  not  a  part  of  the  subject  matter  of 
the  prosecution,  are  at  least  an  incident 
thereto. 

There  are  many  cases  in  which  a  party, 
having  an  interest  in  the  event  of  a  prose- 
cution, is  still  a  competent  witness. 
Wherever  it  appears,  expressly  or  by  im- 
plication, to  t>e  the  intention  of  the  legisla- 
ture that  he  should  be  a  competent  witness, 
he  will  accordingly  be  so.  Prosecutors, 
though  liable  for  costs,  are  competent  wit- 
nesses. Where  prosecutors  are  entitled  to 
rewards  in  case  of  conviction,  they  are  still 
competent :  The  objection  goes  only  to  their 
credibility.  '*It  was  upon  the  principle 
that  the  exclusion  of  persons  entitled  to 
reward  would  be  inconsistent  with  the  spirit 
of  the  acts  giving  the  rewards,  and  against 
the  grounds  of  public  policy,  that  their 
competence  was  virtually  continued.  Per 
Cur.  in  King  v.  Williams,  9   Barn.  A 

721  *Cress.  556,  17  Eng.  C.  L.  R.  440; 
Roscoe's  Crim.  Ev.  139.  I  am  there- 
fore of  opinion  that  the  court  erred  in  refns-* 
ing  to  permit  Hyatt  Lasier  to  be  sworn  or 
to  testify  in  the  cause. 

Errors  are  assigned  in  various  other  opin* 
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ions  given  by  the  court  in  the  course  of 
the  trial;  but  I  deem  it  unnecessary  to 
consider  them,  as  the  questions  on  which 
these  opinions  were  given  may  not  arise  in 
a  future  trial. 

I  think  the  judgment  should  be  reversed, 
the  verdict  set  aside,  and  the  cause  remanded 
for  a  new  trial;  on  which  Hyatt  Lazier  is 
to  be  admitted  as  a  witness,  if  again  offered 
by  the  prisoner,  and  there  be  no  other  ob- 
jection to  his  competency  than  that  of  his 
being  jointly  indicted  with  the  prisoner. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 


722        *Brogy  v.  The  Commonwealth. 

Jaly  Term,  1868,  Lewisbnrff. 

I.  Criminal  Law— Rape-* Identity  of  Prisoner— Case  at 

Bar.— On  a  trial  for  rape  the  main  question  Is  as  to 
tlie  identity  of  the  prisoner.  The  female  is  exam- 
ined, and  althoufirh  she  swears  positively  that  the 
prisoner  is  the  person  who  committed  the  outrage 
upon  her,  she  declines  to  give  a  description  of  him 
as  at  the  time  of  the  ontraire.  The  commonwealth 
then  introduces  a  witness  to  prove  the  particulars 
of  the  description  of  the  person  who  committed 
the  ontraffe,  given  by  the  female  to  the  witness  on 
the  momlnff  after  the  rape  was  committed,  and 
before  she  had  seen  the  prisoner,  in  corroboration 
of  proof  of  the  causa  aeitntia  of  the  female  witness. 
Held: 

I.  Same— Same— Bvidenco—Reoeot  Complaint  of  Vic- 
tim—Particulars of.— ThouflTh  it  Is  competent  to 
prove  the  fact  of  a  recent  complaint  by  the 
female  for  the  purpose  of  sustaininsr  her  credit. 
It  Is  not  competent  to  prove  the  particulars  of 
her  complaint:  And  so  It  is  not  competent  to 
prove  the  particulars  of  the  description  given 
by  her. 
a.  SaiBo—5ame— Refusal  to  Olve  Description  of  Per- 
son upon  Oath— Bffect.— The  female  having  de- 
clined to  give  a  description  of  the  person  who 
committed  the  outrage  when  upon  oath.  It  is  not 
competent  to  prove  the  description  given  by  her 
when  not  upon  oath. 
a.  Same— Bvldence— Absence  of  Wltnesi|— Testimony  at 
Former   Trial— Admissibility,*— A  witness  for  the 

•Criminal  Law— Evidence— Witness  Absent  from 
State— Bvldence  on  Former  Trial— Admissibility.— The 

principal  case  holds  that  it  is  not  competent  for  the 
prisoner  to  prove  what  a  witness  swore  to  at  a 
former  trial,  when  at  a  second  trial  such  witness  is 
absent  from  the  commonwealth.  See.  in  accord 
with  the  principal  case,  Finn  v.  Com.,  5  Rand.  701,  as 
to  criminal  cases  when  the  witness  is  out  of  the 
state.  The  decision  of  the  principal  case  is  based 
upon  this  case. 

In  Crlte  v.  Com.,  1  Va.  Dec.  428,  citing  the  princi- 
pal case,  it  is  held,  on  a  trial  for  murder,  the 
evidence  of  a  witness  taken  down  at  the  coroner's 
inouesit  but  who  was  not  recognized  and  who  has 
since  removed  beyond  the  jurisdiction  of  the  court 
cannot  be  read,  but  it  is  left  a  quasre  as  to  whether 
It  could  be  read  if  the  witness  was  dead.  See  also, 
Whltehurst  v.  Com.,  79  Va.  566. 

In  United  States  v.  Angell,  11  Fed.  Rep.  84,  the 
principal  case  is  followed,  and  at  page  42,  the  court 


prisoner  who  had  given  evidence  at  a  former  trial, 
is  absent  from  the  commonwealth  at  the  second 
trial.  It  is  not  competent  for  the  prisoner  to  prove 
what  the  witness  swore  to  on  the  former  triaL 


The  case  is 
Allen. 


stated  in  the  opinion  of  Judge 


Baldwin  and  Michie,  for  the  prisoner. 
The  Attorney  General,  for  the   common- 
wealth. 

ALLEN,  J.  At  the  November  term  of 
the  Circuit  court  of  Augusta  county  in  the 
year  1852,  Matthew  Brogy  was  indicted  for 
a  rape.  Being  arraigned,  he  pleaded  not 
guilty ;  and  a  jury  was  impaneled  to  try 
him;  but  not  being  able  to  agree,  the  jury 
was  discharged.  At  the  June  term 
723  1853  he  was  again  *put  upon  his  trial, 
found  guilty  and  sentenced  to  the 
penitentiary  for  the  period  of  ten  years.  In 
the  progress  of  the  trial  the  counsel  of  the 
prisoner  tendered  two  bills  of  exceptions  to 
rulings  of  the  court ;  and  after  the  verdict 
he  moved  the  court  to  set  it  aside  and  grant 

says:  "In  Finn  v.  Com.,  5  Rand.  701.  it  Is  said  that 
proof  of  what  a  witness  said  upon  a  former  trial  la 
Inadmissible  in  a  criminal  prosecution,  especially 
where  be  has  only  removed  out  of  the  state.  The 
same  was  held  in  New  York,  in  the  case  of  People 
V.  Newman,  5  Hill  205.  So  also,  in  Broov  «•  Cam.,  10 
Oratt.  iVa.)  722;  in  Be r gin  v.  People.  17  111.  428:  in 
State  V.  Houser.  28  Mo.  288:  and  these  are  all  the 
American  criminal  cases  I  have  been^able  to  find  on 
this  point  I  have  found  no  case  where  the  testi- 
mony of  a  witness,  absent  but  living,  given  at  a 
former  trial,  has  been  allowed  to  be  proved  at  a 
subsequent  trial." 

Civil  Cases—Bvldeace— Witness  Dead— Testimony  at 
Pomer  Trial— Admissibility.— The  evidence  of  a  wit- 
ness given  on  a  former  trial  of  a  civil  case,  who  has 
since  died,  may  be  proven  on  a  subsequent  trial  of 
the  case.  Carrico  v.  W.  Va.  R.  R.  Co..  8»  W.  Va.  86. 
19  S.  E.  Rep.  671,  citing  Finn's  Case,  5  Rand.  701.  and 
Brooi/*t  Cats,  10  QraU,  722,  and  following  the  dicU 
there  laid  down  as  to  civil  cases.  In  Mattox  v.  U.  S., 
15  Sup.  Ct.  Rep.  887.  the  same  rule  was  laid  down 
in  regard  to  civil  cases  as  in  Carrico  v.  W.  Va.  R.  R. 
Co.,  and  In  commenting  on  the  principal  case,  at 
page  889.  it  Is  said:  "As  to  the  practice  In  this 
country,  we  know  of  none  of  the  states  in  which 
such  testimony  is  now  held  to  be  Inadmissible.  In 
the  cases  of  Finn  v.  Com.,  5 Rand.  (Va.)  701 ;  Mendum 
V.  Com.,  0  Rand.  (Va.)  704,  and  Broov  v.  Cam.,  lo  Oratt. 
722,  the  witnesses  who  had  testified  on  the  former 
trial  were  not  dead,  but  were  out  of  the  state,  and 
the  testimony  was  held  by  the  court  of  appeals  of 
Virginia  to  be  inadmissible,  though  the  argument 
of  the  court  indicated  that  the  result  would  have 
been  the  same  if  they  had  been  dead." 

See  also,  Lee  v.  Hill,  87  Va.  497, 12  S.  E.  Rep.  1063: 
Caton  V.  Lenox,  6  Rand.  81.  where  it  Is  said  in  the 
first  headnote:  "Where  a  witness  has  given  evi- 
dence In  a  suit,  in  which  a  new  trial  is  granted,  and 
the  witness  dies  before  the  second  trial,  the  sub- 
stance of  his  testimony  may  be  proved  on  the  second 
trial,  and  it  is  not  necessary  to  repeat  his  very 
wordt." 

See  discussion  of  this  subject  in  2  Va.  Law  Reg. 
807:  6  Va.  Law  Reg.  802.  See  monographic  not*  on 
"Ck>nstitutlonal  Law." 
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a  new  trial  of  the  cause  upon  the  ground 
that  the  verdict  was  contrary  to  evidence ; 
which  motion  the  court  overruled.  To  this 
decision  the  prisoner  tendered  his  bill  of 
exceptions,  setting  out  all  the  evidence  in- 
troduced at  the  trial,  which  was  signed  by 
the  judge.  To  this  judgment  the  prisoner 
has  obtained  a  writ  of  error  from  this  court. 

The  first  error  assigned  is  to  the  decision 
of  the  court  admitting  the  evidence  of  the 
witness  Jas.  J.  A.  Trotter,  as  complained 
of  in  the  first  bill  of  exceptions.  That  bill 
of  exceptions  sets  out  at  length  the  testi- 
mony given  at  the  trial  by  the  female  u|)on 
whom  the  outrage  was  committed  tending 
to  prove  that  the  offence  had  been  com- 
mitted, by  the  prisoner  and  two  others, 
who  have  been  convicted,  near  the  line  of 
the  railroad.  And  it  would  seem  that  the 
principal  question  before  the  jury,  after 
the  proof  of  the  commission  of  the  offence, 
was  the  identity  of  the  perpetrators.  The 
transaction  occurred  in  the  vicinity  of  the 
Irish  shanties  on  the  line  of  the  railroad. 
The  witness  deposed  that  she  had  never 
seen  any  of  the  men  before.  That  she  took 
very  particular  notice  of  the  faces  of  the 
men.  That  she  recollected  no  particular 
marks  about  any  of  them,  except  Halon  (a 
fourth  person  who  had  been  tried  and  ac- 
quitted of  this  offence).  That  Halon  had  a 
blot  or  blemish  in  his  eye :  That  she  could 
not  say  what  the  color  of  their  clothing  was, 
whether  they  had  hats  or  caps  on,  or  were 
bare  headed,  nor  whether  they  had  coats 
on.  That  she  heard  no  conversation  among 
the  men,  and  did  not  hear  the  prisoner  say 
anything. 

The  witness  further  stated,  that 
724  she  was  certain  *that  the  prisoner  at 
the  bar  was  the  second  man  who  vio- 
lated her,  and  that  she  was  equally  certain 
as  to  the  other  man.  That  she  felt  sure, 
before  she  heard  of  any  arrest,  that  she 
could  identify  them.  That  she  did  not 
recollect  of  having  given  any  description 
of  the  men  to  any  one.  That  on  the  next 
day,  when  she  came  to  Staunton,  she  rec- 
ognized Halon  by  the  spot  in  his  eye,  and 
the  other  three  by  their  features,  and 
pointed  them  out  to  the  magistrate  in  the 
order  in  which  they  violated  her. 

After  sundry  other  witnesses  had  been 
examined,  the  commonwealth  introduced 
the  witness  Trotter,  and  proposed  proving 
by  him  that  on  the  next  morning  after  the 
perpetration  of  the  outrage,  he  received 
from  the  female  witness,  before  she  had 
seen  the  men  who  were  arrested,  and  while 
on  the  way  to  Staunton  to  attend  the  ex- 
amination before  a  justice,  a  description  of 
the  persons  who  committed  the  outrage 
upon  her;  and  proposed  proving  further 
the  particulars  of  that  description.  To  the 
introduction  of  which  evidence  the  prisoner 
by  his  counsel  objected,  upon  the  ground: 

First.  That  it  was  no  part  of  the  res 
gestae. 

Second.  That  the  particular  description 
said  to  have  been  given  by  the  female  wit- 
ness was  inadmissible,  even  in  confirmation 
of  her  testimony. 


Third.  Because  she  had  given  such  de- 
scription when  not  on  oath,  and  now  in  her 
testimony  upon  oath  declining  to  give  any 
description  of  any  of  the  persons  engaged, 
except  the  man  Halon. 

But  the  court  overruled  the  objections  of 
the  prisoner,  and  admitted  the  evidence  to 
go  before  the  jury  in  corroboration  or  proof 
of  the  causa  scientis  of  the  witness. 

It  does  not  appear  from  the  bill  of  excep- 
tions in  what  manner  the  statements  of  the 
witness  above  referred  to  were  given, 

725  whether   upon    her  examination    *in 
chief   or   on   her  cross  examination. 

She  swears  positively  that  she  was  certain 
the  prisoner  at  the  bar  was  the  second  man 
who  violated  her;  and  that  she  was  equally 
certain  as  to  the  other  men ;  but  she  recol- 
lected no  particular  marks  about  any  of  them 
except  Halon,  who  had  a  spot  or  blemish 
in  his  eye.  And  in  the  third  objection 
taken  by  the  counsel  o^  the  prisoner,  it  is 
set  forth  that  the  witness  now  in  her  testi- 
mony on  oath  declined  to  give  any  descrip- 
tion of  the  persons  engaged  except  Halon. 
The  evidence,  therefore,  of  the  witness 
Trotter  tended  to  prove  the  only  doubtful 
fact  in  issue,  the  identity  of  the  prisoner; 
and  this  by  furnishing  a  particular  of  de- 
scription given  by  the  principal  witness 
the  day  after  the  transaction;  but  which 
that  witness  could  not  or  would  not  swear 
to  on  the  trial. 

But  although  she  declined  swearing  to 
the  particulars  of  description,  yet  it  is 
maintained  that  being  sworn  to  by  inde- 
pendent witnesses,  it  is  proper  to  go  before 
the  jury. 

The  bill  of  exceptions  does  not  disclose 
what  were  the  particulars  of  description 
which  the  testimony  of  the  witness  tended 
to  prove.  But  being  offered  in  corrobora- 
tion or  proof  of  the  truth  of  her  knowledge 
of  the  identity  of  the  prisoner;  and  as  he 
was  standing  at  the  bar  in  the  presence  of 
the  jury,  the  particulars  probably  conformed 
to  his  appearance. 

As  a  general  and  almost  invariable  rule, 
the  previous  declarations  of  a  witness  not 
under  oath  cannot  be  given  in  evidence 
either  as  proof  of  substantive  independent 
facts,  or  as  confirmatory  testimony,  except 
in  special  cases.  In  prosecutions  for  rape 
the  fact  that  the  person  injured  made  com- 
plaint recently  after  the  commission  of  the 
offence,  is  admissible,  and  the  absence  of 
such  complaint  would  be  suspicious.  The 
proof  of  such  offences  depends  in  a  great 
measure  upon  the  testimony  of  a  sin- 

726  gle  witness,  and  therefore  *every  test 
should  be  applied  to  her  integrity  for 

the  safety  of  the  accused.  Proof  therefore 
of  a  recent  complaint  is  original  evidence, 
if  the  party  injured  has  been  examined. 
So  is  also  the  state  and  appearance  of  the 
female,  any  marks  of  violence,  and  the 
condition  of  her  dress  shortly  after  the  oc- 
currence. But  the  fact  of  complaint  is  ad- 
missible for  the  purpose  only  of  repelling 
the  suspicion  which  grows  out  of  the  posi- 
tion of  the  witness ;  and  this  purpose  is 
fully  attained  by  the  proof  of  the  complaint 
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as  a  substantive  fact.  If  it  is  carried  be- 
yond that  point,  then  the  rule  which  ex- 
cludes hearsay  and  statements  not  under 
oath  is  violated  without  any  sufficient  rea- 
son. 

In  the  case  of  The  King  v.  Clarke,  3  Eng. 
C.  I4,  R.  333,  Holroyd,  justice,  decided  that 
the  fact  of  the  complaint,  as  also  a  de- 
scription of  the  state  and  appearance  of 
the  party  injured,  may  be  given  in  evi- 
dence ;  but  that  the  particulars  of  complaint 
were  not  evidence  as  to  the  truth  of  her 
statements.  Thus  putting  the  mere  fact  of 
the  complaint  upon  the  same  footing  with 
the  state  and  condition  of  the  party  injured, 
as  original  substantive  facts  to  be  weighed 
by  the  jury.  But  if  the  declarations  of  the 
injured  party  when  not  under  oath,  are  also 
to  be  received  as  evidence  of  the  facts 
which  they  purport  to  establish,  the  accused 
may  be  put  in  jeopardy  by  statements  of 
facts  not  established  by  the  sanction  of  an 
oath,  or  made  in  his  presence.  In  the  case 
of  the  Queen  v.  Megson,  38  Eng.  C.  I^.  R. 
173,  where  the  party  injured  died  before 
trial,  the  court  held  that  it  was  not  compe- 
tent to  prove  the  particulars  of  the  com- 
plaint made  by  her  soon  after  the  offence 
was  committed,  with  a  view  of  showing 
who  the  parties  were  who  committed  it. 
This  in  principle  was  similar  to  the  case 
under  consideration.  There  the  evidence 
was  lost  by  the  death  of  the  witness ;  here 
by  the  inability  or  refusal  to  ^ve  such  par- 
ticulars under  oath.  There  it  was 
727  offered  as  ^independent  testimony 
with  a  view  of  showing  who  were  the 
parties  who  committed  the  offence.  And 
here  it  is  offered  as  tending  to  prove  the 
identity  of  the  prisoner  by  giving  evidence 
of  particulars  of  description  corresponding 
wiUi  his  appearance,  or  with  other  evidence 
showing  that  the  description  as  given  cor- 
responded with  the  appearance  of  the  pris- 
oner at  that  time.  And  where  the  injured 
party  was  absent  it  was  held  that  it  was 
not  competent  to  prove  she  made  complaint 
soon  after  the  occurrence,  because  evidence 
of  recent  complaint  is  to  confirm  her  testi- 
mony ;  but  as  she  was  absent  her  evidence 
was  not  before  the  jury  to  be  confirmed. 
Queen  v.  Gutteridge,  38  Eng.  C.  L.  R.  18; 
Queen  v.  Osborne,  41  Eng.  C.  L.  R.  338. 

I  am  not  prepared  to  say  that  evidence  of 
such  complaint  being  made  would  not  be 
proper  as  original  testimony,  although  the 
party  injured  should  not  be  examined  as  a 
witness.  All  testimony  which  proves  a 
fact  tending  to  establish  a  certain  conclu- 
sion is  confirmatory  of  other  facts  tending 
to  prove  the  same  fact.  The  judge,  in  the 
case  of  The  King  v.  Clarke,  ubi  supra,  seems 
to  class  the  proof  of  fresh  complaint  and 
the  appearance  of  the  parties  together,  and 
treat  all  as  independent  testimony  of  origi- 
nal facts.  But  whether  viewed  as  original 
or  confirmatory  evidence  merely,  does  not 
affect  the  question  here;  and  therefore  I 
deem  it  unnecessary  to  express  any  opinion 
on  the  point.  All  the  authorities  referred 
to  except  the  cases  in  Tennessee  and  Ohio, 
concur  in  holding  that  the  particulars  of 
the  complaint  are  not  admissible. 


The  foregoing  cases  decided,  at  nisi  prius 
by  a  succession  of  able  jurists,  have  given 
the  rule  in  the  English  courts,  and  are  re- 
ferred to  by  all  the  elementary  writers, 
English  and  American,  as  having  placed  it 
upon  proper  gfrounds.     1  Greenl.  Evi. 

728  {  102 ;  1  Russ.  *on  Crimes  688 ;  1  Phil, 
on  Evi.  193;  Roscoe's   Crim.  Evi.^23; 

Wharton's  Amer.  Crim.  Law  245.  ^ 

The  Attorney  General  has  referred  us  to 
a  case  decided  in  Tennessee  and  two  cases 
in  Ohio,  in  which  it  is  supposed  a  different 
rule  has  been  established.  The  first  is  the 
case  of  Phillips  v.  State,  9  Humph.  R.  246. 
In  that  case  the  party  injured  was  examined 
as  a  witness  for  the  prosecution.  After 
her  examination,  her  husband  was  also  ex- 
amined as  a  witness  for  the  prosecution, 
and  was  permitted  to  relate  to  the  jury  the 
statement  of  the  circumstances  and  partic- 
ulars of  the  alleged  offence  made  to  him  by 
his  wife  recently  after  the  perpetration 
thereof.  From  the  statement  of  the  case  it 
seems  the  wife  in  her  examination  had 
stated  the  particulars,  and  the  evidence  of 
the  husband  proving  similar  statements  to 
him  shortly  after  the  transaction,  were  ad- 
mitted in  confirmation  of  her  testimony. 
The  judge  remarked  that  proof  of  the  par- 
ticulars of  the  complaint  cannot  be  admitted 
as  original  evidence  to  prove  the  truth  of 
the  statements,  or  to  establish  the  charge 
made  against  the  prisoner;  but  that  it  was 
admissible  for  the  purpose  of  testing  the 
accuracy,  as  well  as  the  veracity  of  the 
witness :  And  for  this  position  a  remark  of 
the  judge  in  the  case  of  The  Queen  v. 
Megson  is  relied  on.  In  that  case  the  party 
injured  having  died,  the  court  decided  it 
was  not  competent  to  prove  the  particulars 
of  the  complaint  with  a  view  of  showing 
who  the  parties  were  who  committed  the 
offence.  And  the  judge  in  his  opinion 
observed,  that  where  the  witness  describes 
the  outrage  in  the  witness  box,  evidence  of 
her  complaint  soon  after  the  outrage,  is 
admissible  to  show  her  credit  and  the  ac- 
curacy of  her  recollection.  The  case  did 
not  call  for  any  opinion  upon  the  question, 
how  far  the  particulars  of  description  could 
be  given  in  evidence  for  such  a  purpose ; 
and  the  expression  itself  is  somewhat  equiv- 
ocal ;  whether  he  is    to  be  understood 

729  *as  meaning  anything  more  than  that 
the   complaint   itself  was  admissible 

for  the  purpose  stated. 

The  case  of  Johnson  v.  The  State,  17 
Ohio  R.  593,  decides  that  the  declarations 
in  such  case  made  immediately  after  the 
offence  was  committed,  may  be  given  in 
evidence  to  sustain  her  evidence  given  in 
court;  but  not  as  substantive  testimony  to 
prove  the  commission  of  the  offence. 

These  decisions,  it  seems  to  me,  carry 
the  doctrine  farther  than  is  warranted  by 
the  true  principle  upon  which  such  testi- 
mony is  excepted  from  the  general  rule  ex- 
cluding all  evidence  of  statements  not  under 
oath,  and  made  in  the  absence  of  the  party 
to  be  affected  by  them.  That  a  female  so 
injured  should  complain  immediately  is  in 
consonance  with  all  experience.     The  fail- 
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ure  to  complain  whilst  the  injury  was  fresh 
would  naturally  excite  suspicion  that  the 
charge  was  an  afterthought.  Evidence  of 
the  fact  of  complaint  repels  that  suspicion 
affecting  the  credit  of  the  witness;  and  the 
proof  should  not  be  permitted  to  go  beyond 
the  reason  which  permits  its  introduction. 
Proof  of  declarations  made  by  a  witness 
out  of  court  in  corroboration  of  testimony 
given  by  him  on  the  trial  of  a  cause  is  as 
a  general,  almost  universal  rule,  inadmis- 
sible. A  different  opinion  at  one  time  pre- 
vailed, and  Hawkitjs  states  the  rule  to  be, 
that  what  the  witness  has  been  heard  to 
say  at  another  time  may  be  given  in  evi- 
dence in  order  to  confirm  or  invalidate  the 
te3timon3'  given  in  court.  Hawk.  P.  C. 
book,  2,  ch.  46, 1 48.  But  in  Parker's  Case, 
26  Eng.  C.  Iv.  R.  95,  the  court  decided  that 
what  a  witness  said  when  not  on  oath  could 
not  be  admitted  to  confirm  what  he  said 
upon  oath ;  and  that  the  passage  in  Haw- 
kins was  not  law.  Subsequent  decisions 
have  conformed  to  Parker's  Case.  In  con- 
formity with  these  latter  decisions  the  rule 
is  laid  down  in  2  Philips'  Bvi.  445,  with 
one  exception,  which  has  no  applica- 
730  tion  to  this  case.  *^It  '^may  be  ob- 
served.(he  says)  on  this  evidence  in 
general,  that  a  representation  without  oath 
can  scarcely  be  considered  as  any  confirma- 
tion of  a  statement  on  oath.  It  is  the  oath 
that  confirms ;  and  the  bare  assertion  that 
requires  confirmation."  See  also  Robb  v. 
Hackley,  23  Wend.  R.  50.  The  principle  of 
this  rule  would  exclude  all  such  particulars 
of  description  at  the  time  of  the  complaint. 
And  there  can  be  no  reason,  as  it  seems  to 
me,  to  distinguish  the  case  of  rape  from 
any  other  case  where  the  credit  of  the  wit- 
ness is  assailed.  Identity  becomes  a  ques- 
tion in  most  cases  of  felony,  and  if  besides 
evidence  of  the  complaint  as  an  independent 
fact,  evidence  of  the  particulars  may  be 
given  to  test  the  accuracy  of  the  witness, 
the  same  reason  would  hold  in  every  other 
case. 

Kven,  however,  if  the  case  of  rape  did 
admit  of  the  exception  suggested  in  the 
cases  referred  to  from  Ohio  and  Tennessee, 
this  case  would  not  fall  within  the  principle 
of  those  cases.  They  merely  decide  that 
where  the  witness  is  examined  particulars 
of  description  contained  in  her  complaint 
may  be  given  in  evidence  to  confirm  her 
testimony.  The  proposition  rests  on  the 
ground  that  in  her  examination  on  the  trial, 
she  has  given  such  particulars;  otherwise 
proof  of  them  at  a  former  time  could  not 
tend  to  corroborate  the  accuracy  of  her  tes- 
timony. But  in  the  present  case,  instead 
of  making  any  such  statement  when  on 
oath,  she  declined  to  do  so ;  and  the  witness 
was  introduced  to  prove  particulars  of  de- 
scription alleged  to  have  been  given  by  her 
when  not  on  oath,  and  not  in  the  presence 
of  the  prisoner :  I  do  not  perceive  how  this 
could  be  treated  as  confirmatory  evidence 
merely.  It  was  evidence  of  an  independent 
fact  proved  by  a  different  witness ;  and  only 
tended  to  corroborate  her  testimony  so  far 
as  the  jury  might  believe  the  truth  of  such 


statement  made  to  the  witness  on  another 
occasion,  as  a  fact  proved  in  the  cause. 
731  *In  this  case  the  evidence   was  ob- 

jectionable on  still  another  ground.  I 
have  heretofore  considered  it  as  though  the 
substance  of  the  statements  made  to  the 
witness  Trotter,  constituted  a  part  of 
the  complaint  of  the  injured  party  made 
immediately  after  the  commission  of  the 
offence.  The  bill  of  exceptions  shows  that 
immediately  after  her  escape  from  her 
ravishers,  she  fled  to  the  house  of  Michael 
Yessler,  which  she  reached  about  early 
candle  light.  That  Yessler  took  her  the 
same  evening  to  Mrs.  Kellar's.  Whether 
she  made  complaint  to  Yessler,  or  to  any 
one  on  arriving  at  Mrs.  Kellar's,  does  not 
appear  from  this  bill  of  exceptions,  or  that 
if  testimony  was  offered  of  such  complaint 
it  was  objected  to.  She  further  stated  that 
she  did  not  recollect  of  having  given  any 
description  of  the  men  to  any  one.  She 
therefore  gave  no  evidence  of  any  complaint 
to  the  witness  Trotter.  Such  complaint 
would  naturally  have  been  made  to  Yessler 
or  to  some  one  at  Mrs.  Kellar's.  The  prop- 
osition was  to  prove  by  the  witness  Trotter, 
not  that  she  made  complaint  to  him  recently 
after  the  offence,  or  the  particulars  thereof, 
but  the  statements  made  to  him  the  next 
morning,  before  she  had  seen  the  man 
arrested,  and  while  on  the  way  to  Staunton 
to  attend  the  examination  before  the  justice, 
giving  a  description  of  the  persons  who 
committed  the  outrage  upon  her.  Such 
statements  could  not  be  treated  as  part  of 
the  complaint  which  the  law  contemplates; 
and  if  they  could  be  received  as  evidence, 
then  any  statements  made  by  the  party  in- 
jured at  any  time  before  the  trial  would  be 
admissible  evidence  upon  a  prosecution  for 
rape.  If  so  any  declaration,  no  matter 
how  exaggerated  or  corrupt,  would  be  proper 
evidence  for  the  consideration  of  the  jury; 
whilst  the  party  who  made  them,  would 
escape  all  the  responsibility  resulting  from 
the  sanction  of  an  oath.  I  think  the  evi- 
dence tendered  was  under  the  circum- 
732  stances  disclosed  *in  this  bill  of 
exceptions,  inadmissible,  and  should 
not  have  been  received. 

The  second  bill  of  exceptions  presents  the 
question.  Whether  it  was  competent  for 
the  prisoner  to  prove  what  two  persons  had 
sworn  to  on  a  former  trial  of  the  cause ; 
The  witnesses  havins:  left  the  common- 
wealth before  the  second  trial,  and  being 
beyond  the  jurisdiction  of  the  court?  This 
question  was  presented  and  directly  decided 
by  the  General  court  as  far  back  as  1827,  in 
fjnn's  Case,  5  Rand.  701.  The  evidence 
there  was  offered  to  prove  what  Candler  had 
sworn  to  at  the  called  court ;  the  attorney 
for  the  commonwealth  having  proved  that 
the  witness,  though  living,  was  beyond  the 
jurisdiction  of  the  court;  having  left  the 
commonwealth  soon  after  he  was  summoned 
to  attend  as  a  witness.  It  was  offered  in 
connection  with  an  alleged  admission  of 
the  prisoner  that  what  the  witness  had 
sworn  at  the  called  court  was  true  as  far  as 
he   went,    but   that   he  had  not  told  all,  or 
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enough,  when  the  prisoner  was  interrupted 
while  speaking  of  the  testimony.  The 
court  decided  first  that  this  interrupted 
conversation  of  the  prisoner  did  not  amount 
to  a  confession  that  the  evidence  was  true ; 
so  that  the  admission  of  the  prisoner  laid 
no  foundation  for  the  introduction  of  the 
evidence.  Having  disposed  of  that  propo- 
sition, the  judge  remarks,  **A  question, 
however,  arises  on  this  bill  of  exceptions 
of  a  graver  and  more  important  character. 
It  is  whether  the  evidence  which  Candler 
gave  on  the  previous  examination,  can  be 
admitted  per  se,  and  independently  of  the 
prisoner's  confession;  Candler  having  re- 
moved from  the  commonwealth."  After 
stating  that  in  civil  cases  where  the  wit- 
ness is  since  dead,  what  he  swore  on  a 
former  trial  may  be  given  in  evidence,  the 
judge  proceeds,  ''But  we  cannot  find  that 
the  rule  has  ever  been  allowed  in  a  criminal 
case ;  indeed  it  is  said  to  be  expressly 
733  *decided  otherwise:"  And  all  the 
judges  concurred  in  the  opinion  that 
the  evidence  was  inadmissible. 

This  decision  has  never  been  controverted 
in  Virginia  since.  The  whole  criminal 
code  has  since  undergone  a  revision,  but 
the  rule,  as  laid  down  in  Finn's  Case,  has 
been  acquiesced  in  both  by  the  courts  and 
the  legislature.  I  do  not  think  it  necessary 
therefore  to  go  into  the  enquiry  whether 
the  rule  was  originally  founded  on  proper 
principles  or  not.  The  rule  has  been  estab- 
lished and  recognized,  and,  I  think,  should 
be  adhered  to;  and  whether  a  foundation 
had  been  laid  for  its  introduction  or  not, 
the  evidence  was  properly  excluded. 

But  for  the  error  complained  of  in  the 
first  bill  of  exceptions,  the  judgment  should 
be  reversed,  and  a  new  trial  awarded. 

DANIEL  and  LKE,  Js.,  concurred  in  the 
opinion  of  Allen,  J. 

MONCQRB  and  SAMUELS,  Js.,  dis- 
sented on  the  first  point.  They  were  for 
affirming  the  judgment. 

Judgment  reversed. 


734        *Smith  v.  The  Commonwealth. 

July  Term,  1858,  Iiewlsburff. 

I.  Crlmfnal  Law— Evidence— Confessions— When  Ad- 
missible—Case at  Bar.— On  a  trial  for  felony,  a  con- 
fession of  tbe  prisoner  may  be  given  in  evidence, 
unless  it  appears  that  the  confession  was  obtained 
from  the  party  by  some  inducement  of  a  worldly 
or  temporal  character  in  the  nature  of  a  threat,  or 
promise  of  benefit,  held  out  to  him  in  respect  of 
his  escape  from  the  consequences  of  the  offence 
or  the  mitigation  of  the  punishment,  by  a  person 
in  authority  or  with  the  apparent  sanction  of  such 
person. 

-a.  3ame— Same— 5ame— Persons  In  Authority.*— A  per- 
son to  whom  a  free  nesrro  is  bound  as  apprentice, 

•Criminal  Law— Evidence— Confessions— When  Ad- 
inisslble— Persons  in  Authority.— On  this  question,  see 
the  principal  case  cited  In  ShifElet  v.  Com.,  14  Gratt 
4fi8,  and  notei  Thompson  y.  Com.,  20  Oratt.  730,  and 


though  a  Justice  of  the  peace,  if  not  acting  as  such, 
and  no  way  aiXected  by  the  offence,  is  not  a  person 
in  authority  In  the  sense  of  the  rule  which  excludes 
confessions  made  to  a  person  in  authority. 

This  was  an  indictment  in  the  Circuit 
court  of  Washington  county  against  Ben- 
jamin Smith,  a  free  negro,  for  a  rape  upon 
Margaret  Trent,  a  white  girl.  Upon  the 
first  trial  the  jury  was  hung.  On  the  sec- 
ond trial  the  prisoner  was  convicted  and 
sentenced  to  be  hung.  On  both  trials  the 
prisoner  excepted  to  an  opinion  of  the  court 
admitting  evidence  of  his  confessions.  It 
appears  that  the  prisoner  was  raised  by 
Andrew  Kdmonson,  a  magistrate  of  the 
county  of  Washington,  and  at  the  time  of 
the  confession  he  was  an  indented  appren- 
tice to  Eklmonson,  and  living  with  him. 
That  when  the  constable  came  to  the  house 
of  Edmonson  to  arrest  the  prisoner  for  the 
offence,  the  officer  went  to  bed ;  and  early 
the  next  morning  before  the  prisoner  had 
got  up,  the  witness  Kdmonson  went  to  the 
kitchen  where  the  prisoner  was  asleep  and 
called  him  up.  When  the  prisoner  got  up, 
the  witness  sat  down  beside  him  and  said 
to  him  solemnly,  '^The  die  is  cast.  The 
dog  is  dead.  She  (meaning  the  prosecutrix) 
has  sworn  it,  and  you  must  suffer.  Now 
will  you  suffer  and  let  Campbell  es- 
735  cape.  Now  I  *want  you  to  tell  me  the 
truth,  the  whole  truth,  and  nothing 
but  the  truth ;  and  I  will  save  your  neck  if 
I  can."  And  thereupon  the  prisoner  made 
a  full  confession  to  the  witness  of  his  guilt. 
On  the  first  trial,  as  the  bill  of  exceptions 
set  out,  the  witness  stated,  that  at  the  time 
the  prisoner  seemed  convulsed  with  fear. 

The  Campbell  spoken  of  by  the  witness 
was  a  negro  man  who  before  this  trial,  had 
been  tried,  convicted  and  executed  for  a 
similar  offence  committed  upon  the  same 
prosecutrix,  and  at  the  same  time. 

Upon  the  application  of  the  prisoner,  this 
court  allowed  a  writ  of  error  to  the  judg- 
ment. 

J.  W.  Sheffey,  for  the  prisoner. 
The  Attorney  General,  for   the   common- 
wealth. 

L/EB,  J.  There  is  confessedly  some  ob- 
scurity and  confusion  in  the  law  upon  the 
subject  of  confessions  in  criminal  cases. 
The  dicta  of  the  English  judges  in  many 
cases  will  be  found  wholly  irreconcilable, 
and  some  of  their  reported  decisions  at  nisi 
prius  directly  conflicting.  Another  diffi- 
culty in  arriving  at  correct  results  arises 
from  the  fact  that  those  judges,  in  deliver- 
ing their  opinions,  have  sometimes  used 
language  broad  enough  to  cover  other  cases 
marked  by  very  different  circumstances, 
although  no  doubt  intended  by   them   to  be 

noU;  Mitchell  v.  Com.,  8S  Qratt.  860,  and  noU: 
Vaughan  ▼.  Com.,  iTGratt.  581.  See  a.lao,  foot-noU  to 
same  case:  Venable  y.  Com..  24 Oratt.  648;  Pasre  v. 
Com.,  27  Qratt.  980;  Wolf  t.  Com..  80  Gratt  838.  840; 
Early  v.  Com.,  86  Va.  928.  11  S.  £.  Kep.  705;  United 
States  7.  Stone,  8  Fed.  Rep.  269,  260;  State  r.  Morgan, 
36  W.  Va.  267,  271,  18  S.  E.  Rep.  887,  889. 
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construed  and  understood  with  reference  to 
the  subject  matter — the  case  in  hand — of 
which  they  were  treating.  And  the  ele- 
mentary writers,  in  giving  the  rules  which 
they  supposed  to  be  fairly  deducible  from 
those  opinions,  have  sometimes  laid  them 
down  much  too  broadly  by  failing  to  advert 
to  the  restrictions  imposed  by  the  circum- 
stances of  the  particular  case.  The  dicta 
of  judges  at  nisi  prius  are  also  frequently 
cited  as  authorities  without  reference  to 
their  agreement  or  disag^reement  with  ad- 
judicated cases,  and  the  decisions  are 

736  given  in  a  form  so  concise  *and  with 
a  statement  of  the  facts   upon    which 

they  were  pronounced  so  meagre  and  im- 
perfect, that  they  can  be  entitled  to  little 
weight  as  authority.  The  rules  too  which 
are  given  by  those  writers,  being  deduced 
from  dicta  and  decisions  which  cannot  be 
reconciled  among  themselves,  will  be  found 
to  be  in  some  instances  directly  conflicting. 
Of  this  conflict  of  opinion  among  the 
English  judges,  repeated  instances  are  to 
be  met  with  m  the  reported  cases,  and  some 
of  them  will  be  hereafter  more  particularly 
adverted  to.  B«ven  with  regard  to  the 
weight  and  degree  of  credit  which  a  jury 
should  attach  to  a  confession  of  a  party 
accused  of  crime,  much  difference  of  opin- 
ion has  existed.  In  Warickshall's  (3ase,  1 
I^each  296,  it  is  declared  that  a  free  and 
voluntary  confession  is  deserving  of  the 
highest  degree  of  credit,  as  flowing  from 
the  highest  sense  of  ^uilt.  So  in  Lambe's 
Case,  2  Leach  625,  it  is  stated  as  the  opin- 
ion of  the  judges,  that  it  constitutes  the 
highest  and  most  satisfactory  evidence  of 
guilt.  Chief  Baron  Gilbert  says,  that  a 
voluntary  confession  is  reckoned  the  best 
evidence;  Gilb.  Ev.  123;  and  such  is  the 
opinion  of  Erie,  justice,  expressed  in 
Baldry's  Case,  2  Denison's  C.  C.  430.  On 
the  other  hand,  Justice  Foster  regards  hasty 
confessions  as  the  weakest  and  most  suspi- 
cious of  all  kinds  of  evidence.  Foster* s 
Crown  lyaw  243.  And  of  this  opinion  is 
Sir  William  Blackstone.  4  Bl.  Com.  357. 
In  Simon's  Case,  6  Carr.  &  Payne  541,  Al- 
derson,  baron,  speaking  of  the  admission 
of  the  party,  says  that  it  showed  how  little 
reliance  was  to  be  placed  on  evidence  of 
that  character.  And  in  a  note  to  the  case 
of  Earle  et  ux.  v.  Picken,  5  Carr.  &  Payne 
542,  Parke,  justice,  is  reported  to  have  re- 
marked upon  several  different  occasions 
upon  his  circuit,  that  too  much  weight 
ought  not  to  be  attached  to  evidence  of 
this  kind.  A  similar  diversity  of  opinion 
will  be  found  to  have  existed  among 

737  the  judges  in  this  country.  *Perhap8 
no  general  proposition  can  be  pred- 
icated concerning  the  weight  and  degree  of 
credit  to  be  given  to  a  confession ;  because 
this  must  depend  in  every  case  upon  the 
age,  character  and  mental  capacity  of  the 
party,  and  the  share  of  education  which  he 
has  enjoyed,  and  all  the  surrounding  cir- 
cumstances which  attended  it.  And  this 
seems  to  be  the  opinion  of  a  learned  writer 
on  the  law  of  evidence.     1  Greenl*  Ev.  |  215. 

Whatever  may  be  the  degree  of  credit  due 


to  it,  the  confession  of  a  party  charged  with 
a  criminal  offence  is  admissible  testimony 
against  him,  being  received  upon  the  pre- 
sumption that  no  one  will  make  a  statement 
contrary  to  his  own  interest  if  it  be  untrue. 
1  Phil.  Ev.  110.  Hence  when  the  circum- 
stances are  such  as  to  overthrow  that  pre- 
sumption and  to  leave  it  uncertain  whether 
the  statement  be  true  or  false,  the  law 
deems  it  better  that  it  should  be  withdrawn 
from  the  jury,  and  the  confession  will  ac- 
cordingly be  rejected.  Per  Campbell,  C. 
J.,  and  Pollock,  C.  B.  Baldry's  Case,  2 
Denison's  C.  C.  430.  It  is  therefore  declared 
as  the  condition  of  the  admissibility  of  a 
confession,  that  it  be  free  and  voluntary, 
and  not  made  under  the  influence  of  snch  a 
bias  upon  the  mind  of  the  party  as  will  in 
the  judgment  of  the  law,  disturb  the  free 
exercise  of  volition,  and  destroy  the  pre- 
sumption that  the  confession  so  made  is 
true :  And  this,  the  judge  and  not  the  jury, 
is  to  determine. 

What  shall  be  said  to  constitute  such  an 
influence  or  bias  on  the  mind  as  will  serve 
to  repel  the  presumption  that  the  confession 
is  true,  and  thus  exclude  it  from  the  jury, 
has  given  occasion  to  much  discussion  and 
various  opinions  on  the  numerous  cases  re- 
ported in  the  books.  And  it  must  be  con- 
fessed that  in  settling  the  doctrine  upon 
this  subject,  rules  of  a  highly  artificial  and 
somewhat   arbitrary   character   have    been 

applied    by  the  courts.     It  may  well 
738      be  questioned  'whether,  if  the  matter 

were  res  Integra,  it  would  not  be  bet- 
ter   (as   is    the   practice    in    Scotland,    see 
Alison's  Crim.  Law  of  Scot.    581,'  582),  to 
suffer   the   whole   to  go  to  the  jury  to  be 
weighed  by  them,  and  such  degree  of  credit 
to  be  given  to  it  as  they  shaU  deem  it  en- 
titled to  when  considered  in  connection  with 
the   surrounding  circumstances.      My  own 
experience,  I  confess,    has .  not    inculcated 
that  distrust  of  the  competency  of  juries  to 
make  proper  discriminations  which   would 
seem    to  be   implied  in   some  of  the  rules 
which    have   prevailed    upon   this  subject. 
Or,  if  it  be  determined   that  it  is  the  prov- 
ince of  the  judge  to  say   whether   the  con- 
fession   is     of    such    character    as    to    be 
admissible  as  evidence,  it  may  be  doubted 
if  it  would  not  be   better   to  permit  him  to 
decide  the  question  upon   his   own   view  of 
all    the   circumstances,   comprehending  the 
nature  of  the  confession   itself,  the  charac- 
ter and  condition   of  the   party  making  it, 
and  of  him  to   whom    it   is  made,   and  the 
time,  place  and  manner  in  which  it  was  so 
made,    un trammeled   by  the  artificial  rules 
which  have  been  established  for  his  govern- 
ment.    It  has,  however,    been   so  long  and 
firmly  settled  that  the  judge  is  to   pass  on 
the  admissibility  of  the  confession,  and  to 
be  governed  by  certain  prescribed  principles 
in  forming  his  judgment,    that  it  is  a  mat- 
ter now  no  longer  to  be  drawn  in  question 
or  disturbed;  and   we   must    abide   by   the 
doctrine  as  it  is  settled. 

It  has,  however,  been  justly  remarked 
that  the  decisions  excluding  confessions 
have  gone  to  a  length  neither  required  by 
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justice  nor  warranted  in  reason  or  by 
sonnd  poUcj.  And  this  has  been  alluded 
to  by  learned  judges  in  terms  of  regret  and 
complaint.  Parke,  justice,  has  said  '^that 
the  doctrine  of  inducements  (under  the 
supposed  influence  of  which  the  confessions 
were  regarded  as  having  been  made)  has 
been  carried  to  the   verge  of  common 

739  sense."      See   citation  n    Phil.    Ev. 
424,    8th   ed.    in    note.      In    Baldry's 

Case,  2  Denison's  C.  C.  430,  Krle,  justice, 
says,  ** according  to  my  judgment,  in  many 
cases  where  confessions  have  been  excluded, 
justice  and  common  sense  have  been  sacri- 
ficed not  at  the  shrine  of  mercy,  but  at  the 
shrine  of  guilt."  And  in  the  same  i^ase, 
at  p.  445,  Parke,  baron,  in  speaking  of  the 
inducements  that  had  been  held  sufficient 
to  vitiate  confession,  says,  ^*The  decisions 
to  that  effect  have  gone  a  long  way." — **I 
think  there  has  been  too  much  tenderness 
towards  prisoners  in  this  matter.  I  confess 
that  I  cannot  look  at  the  decisions  without 
some  shame  when  I  consider  what  objections 
have  prevailed  to  prevent  the  reception  of 
confessions  in  evidence;  and  I  agree  with 
the  observation  of  Mr.  Pitt  Taylor,  that 
the  rule  has  been  extended  quite  too  far, 
and  that  justice  and  common  sense  have  too 
frequently  been  sacrificed  at  the  shrine  of 
mercy."  See  also  1  Greenl.  Bv.  2  219. 
And  in  the  more  recent  cases  the  judges 
have  plainly  manifested  a  disposition  not 
only  not  to  carry  the  doctrine  any  further, 
but  also  to  some  extent  to  retrace  their 
steps,  and  to  adhere  more  closely  to  the 
proper  discrimination  to  be  made  between 
the  different  kinds  of  inducements  that 
may  be  supposed  to  have  led  to  a  confes- 
sion, and  the  characters  of  the  parties  by 
whom  the  same  may  appear  to  have  been 
held  out. 

The  rule  that  may  be  fairly  deduced  from 
authoritative  decisions  upon  the  subject  is, 
that  a  confession  may  be  given  in  evidence 
unless  it  appear  that  it  was  obtained  from 
the  party  by  some  inducement  of  a  worldly 
or  temporal  character  in  the  nature  of  a 
threat,  or  promise  of  benefit,  held  out  to 
him  in  respect  of  his  escape  from  the  con- 
sequences of  the  offence  or  the  mitigation 
of  the  punishment,  by  a  person  in  author- 
ity, or  with  the  apparent  sanction  of  such 
a  person. 

The     inducement     must    relate    to 

740  temporal    or   worldly    *ad vantage   as 
contradistinguished  from  exhortation 

or  persuasion  to  confess  with  a  view  to 
spiritual  benefit  Gilham's  Case,  1  Mood. 
C.  C.  186;  Sarah  Nute's  Case,  1  Bum's 
Justice  688,  and  cited  2  Russ.  832;  Gibney's 
Case,  cited  Joy  on  Confessions,  57.  And  it 
must  have  been  held  out  by  or  with  the 
apparent  sanction  of  some  person  holding 
such  a  relation  to  the  party  accused,  or  the 
offence,  or  the  prosecution,  as  shall  cast 
upon  him  the  character  of  a  person  *'in 
authority"  in  the  matter. 

It  is  true  authority  is  to  be  found  both  in 
elementary  treatises  and  in  the  reported 
dicta  of  judges,  for  the  proposition  that  a 
confession   can    never  be  received   in  evi- 


dence where  the  party  has  been  influenced 
by  any  threat  or  promise,  without  regard 
to  the  person  by  whom  the  threat  or  promise 
was  made.  The  law  is  so  stated  broadly  in 
2  Stark.  Bv.  48,  (third  Am.  ed.  1830;)  and 
for  authorities,  he  refers  to  Warickshall's 
Case,  1  Leach's  C.  C.  298;  Rudd's  Case,  1 
Cowper's  R.  331,  S.  C.  1  I^ach  115;  and  2 
Hawk.  ch.  46,  {  34,  p.  595.  But  in  Warick- 
shall's Case,  the  promises  which  were  sup- 
posed to  have  Induced  the  confession,  were 
made  by  the  prosecutor  who,  it  is  agreed 
on  all  hands,  is  a  person  in  authority  within 
the  meaning  of  the  rule;  and  what  is  said 
by  the  court  must  be  understood  with  refer- 
ence to  the  actual  case.  In  Rudd's  Case  a 
motion  was  made  to  admit  the  defendant  to 
bail  upon  the  ground  of  her  having  been 
received  and  examined  as  king's  evidence 
by  three  magistrates  who  were  acting  as 
such  in  the  matter,  and  were  therefore  per- 
sons in  authority,  and  to  whom  she  had, 
as  alleged,  made  a  disclosure  of  everything 
she  knew  under  the  faith  and  confidence 
reposed  in  them,  and  taking  it  for  granted 
they  were  fully  acquainted  with  the  duty 
of  their  office:  And  the  remarks  of  Lord 
Mansfield  are  tn  be  understood  with  refer- 
ence to  the  case  then  before  him.  The 
passage  cited  from  Hawkins  is  shown 
741  not  *to  have  been  any  part  of  the  text 
of  Hawkins,  but  to  have  been. intro- 
duced into  the  margin  of  some  of  the  later 
editions.  In  Gilbert's  Evidence,  at  p.  137, 
the  same  passage  is  to  be  found.  But  in 
Gilham's  Case,  1  Moody  C.  C.  186,  Parke, 
justice,  remarked,  that  the  passage  does  not 
appear  to  be  by  C.  B.  Gilbert;  and  that  it 
was  probably  inserted  by  the  editor  Lofl't. 
And  in  a  note  it  is  stated  that  in  the  early 
editions  of  Gilbert  the  passage  certainly 
does  not  appear,  and  that  the  editor  proba- 
bly took  it  from  the  margin  of  the  eighth 
edition  of  Hawkins.  It  is  added  that  the 
Old  Bailey  Papers  1786,  are  referred  to,  but 
upon  examination  of  them  the  passage  in 
terms  is  not  to  be  found.  See  Joy  on  Con- 
fessions, p.  31. 

So  in  the  case  of  The  King  v.  Spencer 
and  another,  7  Car.  &  Payne  776,  Parke, 
baron,  said  there  was  a  difference  of  opinion 
among  the  judges  whether  a  confession 
made  to  a  person  who  has  no  authority, 
after  an  inducement  held  out  by  that,  per- 
son, is  receivable,  though  he  said  he  would 
receive  it  in  that  case  and  reserve  the  point. 
In  Dunn's  Case,  4  Car.  &  Payne  543,  and 
in  Slaughter's  Case,  reported  in  a  note  to 
the  former,  it  was  held  by  Bosanquet,  jus- 
tice, that  any  person  telling  a  prisoner  that 
it  will  be  better  for  him  to  confess  will 
always  exclude  any  confession  made  to  that 
person.  In  Kingston's  Case,  4  Car.  & 
Payne  387,  a  confession  made  to  a  surgeon 
who  had  told  the  prisoner  she  had  better 
tell  all  she  knew,  was  excluded.  And  this 
doctrine  would  seem  to  be  supported  by 
Walkley's  Case,  6  Car.  &  Payne  175 ;  Clewes' 
Case,  4  Car.  &  Payne  221 ;  Thomas'  Case, 
6  Ibid.  353;  Knapp's  Case,  9  Pick.  R.  496; 
and  Guild's  Case,  5  Halst.  163. 

But  in  Row's  Case,    Russ.    &  Ry.   C.  C, 
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153,  where  the  confession  was  induced  by 
the  advice  of  some  of  the  prisoner's  neigh- 
bors given  in  presence  of  the  constable 
who  had  the  prisoner  in  custody,  but  who 
at  the  time  made  no  remark  thereon, 

742  it  was  held  by  the,  nine  *  judges  who 
were  present,  that   the  evidence  was 

admissible  and  the  conviction  right,  be- 
cause  the  advice  to  confess  was  not  given 
or  sanctioned  by  any  person  who  had  any 
concern  in  the  business;  the  persons  who 
had  given  it  having  nothing  to  do  with  the 
apprehension,  prosecution  or  examination 
of  the  prisoner.  In  Taylor's  Case,  8  Car. 
Sl  Payne  733,  Patteson,  J. ,  said  it  was  the 
opinion  of  the  judges  that  a  confession  was 
admissible,  unless  there  had  been  some  in- 
ducement held  out  by  some  person  in  au- 
thority. The  cases  of  Rex  v.  Gibbons,  1 
Car.  &  Payne  97 ;  Same  v.  Tyler  &  Finch, 
Ibid.  129;  Same  v.  Hardwick,  cited  in  a 
note  to  Gibbon's  Case,  and  in  6  Peters 
Abr.  84,  and  Same  v.  Lingate,  Ibid,  are  to 
the  same  effect.  And  in  the  recent  case  of 
Regina  v.  Moore,  2  Denison's  C.  C.  527,  it 
ia  declared  in  the  judgment  of  the  court, 
(eight  judges  being  present, )  that  a  confes- 
sion is  clearly  admissible,  though  obtained 
by  threats  or  inducements,  if  such  threats 
or  inducements  were  held  out  by  a  person 
not  in  authority. 

This,  I  take  it,  is  now  the  well  settled 
rule  in  England.  I  think  it  wise  and  salu- 
tary, and  that  it  should  be  adhered  to  here. 
A  different  rule  would  cut  off  a  most  impor- 
tant, and  in  many  'instances,  the  only 
source  of  evidence  by  which  the  conviction 
and  punishment  of  guilt  can  be  secured. 
Nor  do  I  apprehend  that  a  party  accused 
will  be  subjected  to  undue  peril  by  its  ob- 
servance. The  cases  must  be  extremely 
rare  in  which  parties  under  any  influence 
whatever,  will  confess  themselves  guilty 
of  crimes  of  which  they  are  in  fact  inno- 
cent; although  certainly  there  are  a  few 
such  cases  reported  as  having  heretofore 
occurred  in  the  annals  of  criminal  jurispru- 
dence. And  it  is  for  the  jury  to  weigh  the 
confession  as  well  as  all  the  other  evidence 
in  the  cause,  and  to  give  to  it  exactly  that 
degree  of  credit  to  which  it  is  entitled,  and 
no  more :  and  that  juries  can  perform 

743  this  duty,  impartially  and  *discreetly, 
my    experience   and  observation  have 

not  led  me  to  entertain  any  serious  doubts. 

In  the  case  before  us,  inducements  were 
certainly  held  out  to  the  prisoner  to  make 
confession;  and  those  inducements  were  of 
the  character  contemplated  by  the  rule. 
And  he  was  a  free  neg^o  and  the  apprentice 
by  indenture  of  the  witness  to  whom  the 
confession  was  made,  and  it  happened  also 
that  the  master  was  a  magistrate  of  the 
county  in  which  he  and  the  prisoner  resided. 
And  it  is  urged  that  by  reason  of  his  char- 
acter of  master,  or  of  magistrate,  or  both, 
the  witness  was  a  person  in  authority  within 
the  meaning  of  the  rule  upon  that  subject. 

In  some  of  the  elementary  treatises  on 
this  subject  it  would  seem  to  be  stated 
broadly  that  the  master  or  mistress  of  a 
prisoner    is  a   person   in   authority  within 


the  meaning  of  the  rule,  in  virtue  of  that 
character.  Joy  on  Confessions,  p.  5 ;  1  Pitt 
Taylor's  Kv.  587.  In  Roscoe's  Ev.  p.  43,  it 
is  not  stated  so  broadly.  The  author,  in 
illustrating  who  are  meant  by  persons  in 
authority,  mentions  the  prosecutor,  con- 
stable, &c.  In  1  Greenleaf's  Ev.  {  222,  the 
author  illustrates  by  the  prosecutor  or  his 
wife,  the  prisoner  being  his  servant,  thus 
referring  to  the  cases  in  which  the  confes- 
sions were  excluded  not  simply  because  the 
inducements  were  held  out  by  the  prisoner's 
master  or  mistress,  but  because  the  master 
was  also  prosecutor.  In  2  Russ.  on  Crimes, 
the  author,  describing  those  whose  induce- 
ments would  exclude  a  confession,  says, 
''It  would  seem  that  all  who  are  engaged 
in  the  apprehension,  prosecution  or  exam- 
ination of  a  prisoner,"  are  considered  per- 
sons in  authority  within  the  meaning  of 
the  rule.  He  then  proceeds  to  give  numer- 
ous illustrations,  and  among  the  rest 
enumerates  '*the  master  or  mistress  to  a 
servant."  Whether  he  means  that  being 
such  master  or  mistress  sufficed  of  itself  to 

constitute  the   party   such   person   in 
744      authority,    or  that  he  *or  she  should 

be  in  some  way  engaged  in  the  ap- 
prehension, prosecution  or  examination  of 
the  prisoner,  is  left  somewhat  uncertain. 
But  upon  examining  the  various  cases  in 
which  the  master  or  mistress  has  been  held 
to  be  a  person  in  authority,  it  will  be  found 
that  in  them  all  the  offence  in  some  way 
concerned  the  master  or  mistress,  and  that 
they  were  connected  with  the  matter  itself. 
Thus  in  Upchurch's  Case,  1  Moody's  C.  C 
465,  the  prisoner  was  a  domestic  servant  to 
the  prosecutor  who  kept  a  beer-house.  The 
prosecutor's  wife  lived  with  him  and  took 
her  share  in  the  management  of  the  house, 
and  it  was  by  her  the  inducements  to  con- 
fess were  held  out.  In  Sarah  Taylor's  Case, 
8  Car.  and  Payne  733,  the  offence  was  set- 
ting fire  to  the  prosecutor's  house,  the  pris- 
oner being  his  servant ;  and  the  inducements 
to  confess  were  held  out  in  the  presence  of 
the  wife  of  the  prosecutor  and  owner  of  the 
house,  who  expressing  no  dissent,  was 
therefore  regarded  as  sanctioning  the  in- 
ducement. Simpson's  Case,  1  Moody's  C. 
C.  410,  is  to  the  same  effect.  In  Warring- 
ham's  Case,  the  offence  was  stealing  from 
a  shop;  and  the  confession  was  induced  by 
what  was  said  by  the  mistress  of  the  pris- 
oner, who,  it  appeared,  was  in  the  habit  of 
managing  the  shop.  2  Denison's  C.  C.  447, 
in  note.  In  Parratt's  Case,  4  Carr.  and 
Payne,  570,  the  prisoner  was  a  mariner, 
and  was  charged  with  having  stolen  a  watch 
from  a  shipmate  while  on  board  their  vessel, 
the  watch  having  been  found  concealed  in 
the  cable.  The  captain  of  the  ship 
threatened  to  commit  him  to  jail  immedi- 
ately upon  their  arrival  at  New  Castle, 
unless  he  would  confess  who  his  partner 
was,  and  the  prisoner  accordingly  did  make 
a  confession.  Here  the  felony  was  com- 
mitted on  board  the  vessel  of  which  the 
party  holding  out  the  inducements  was  the 
master,  and  he  had  the  right  to  arrest 
the    prisoner   and   commit  him   to  jail  on 
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reasonable     suspicion     that     he     was    the 
euilty  party.     In    Carrington's  Case, 

745  *and  Howell's  Case,    cited   by  Parke, 
baron,    in   delivering   the  opinion  of 

the  judges  in  Moore's  Case,  2  Denison's  C. 
C.  522,  the  same  or  a  similar  distinctive 
feature,  we  are  told,  will  be  found  to  exist. 
And  in  none  of  the  cases  which  I  have  been 
able  to  find  upon  the  subject,  has  the  simple 
relation  of  master  or  mistress  to  a  party 
making  a  confession  under  inducements, 
per  se  and  unconnected  with  any  other  cir- 
cumstance creating  an  interest  or  concern 
in  the  matter,  been  held  sufficient  to  exclude 
the  confession  as  made  to  a  person  in  au- 
thority, within  the  meaning  of  the  rule. 

In  .the  recent  case  of  The  Queen  v.  Moore, 
2  Denison's  C.  C.  522,  decided  in  1852,  the 
precise  question  arose  as  to  the  admissibil- 
ity of  a  confession  made  to  the  prisoner's 
mistress,  under  inducements  held  out  by 
her,  the  offence  being  unconnected  with 
the  person  or  property  or  dwelling-house  of 
the  master  or  mistress.  The  charge  was 
infanticide,  and  the  prisoner,  under  induce- 
ments held  out  by  her  mistress,  had  made 
a  confession  which  was  offered  in  evidence 
against  her.  Objection  was  made,  but  it 
was  received  by  the  court :  and  the  prisoner 
(though  acquitte<^  of  the  murder)  having 
been  found  guilty  of  the  misdemeanor  of 
concealing  the  birth  of  her  child,  the  case 
was  reserved  for  the  consideration  of  the 
judges.  The  case  was  elaborately  argued 
for  the  prisoner,  and  seems  to  have  been 
very  deliberately  considered  by  the  court. 
It  was  admitted  by  the  counsel  in  argument, 
that  in  none  of  the  cases  where  the  induce- 
ment had  been  held  to  exclude  the  confes- 
sion, was  the  offence  unconnected  with  the 
person  or  property  or  dwelling-house  of  the 
master  and  mistress,  as  in  the  case  before 
the  court ;  but  it  was  urged  that  for  an 
offence  of  that  character,  committed  in  their 
house,  no  one  would  be  more  likely  to  in- 
terfere and  become  prosecutor  than  the 
master  and  mistress;  for  that  if  it  were 
hushed  up  and  they  had  been  parties 
to    the    concealment   of   the   offence, 

746  *they  would  have  subjected  themselves 
to  the  charge  of   misprison  of  felony. 

It  was  also  insisted  that  it  was  in  the  proper 
department  of  the  wife  to  look  after  the 
morals  of  her  female  servants :  that  no  one 
has  so  much  authority  over  the  mind  of  a 
maid  servant  as  her  mistress,  and  that  the 
mistress,  qua  mistress  should  be  said  to  be 
a  person  in  authority.  The  argument, 
however,  did  not  prevail ;  the  court  (eight 
judges  present),  held  that  it  was  only  where 
the  offence  concerned  the  master  or  mistress 
that  their  holding  out  the  threat  or  promise 
renders  the  confession  inadmissible :  and  it 
was  accordingly  held  that  the  evidence  was 
properly  received  and  the  conviction  right. 

This  case  I  regard  as  settling  the  rule  in 
England,  and  I  see  no  good  reason  for  de- 
parting from  it  here. 

I  do  not  think  the  circumstance  that  the 
master  happened  to  be  a  justice  of  the  peace 
or  magistrate  of  the  county,  should  make 
any  difference  under  the   circumstances  of 


this  case.  It  cannot  be  doubted  that  the 
cases  in  which  confessions  have  been  ex- 
cluded because  of  inducements  held  out  by 
magistrates,  were  where  such  magistrates 
were  in  some  way  concerned  in  the  arrest 
or  examination  of  the  party  or  otherwise 
connected  with  the  prosecution,  and  where 
their  official  character  was  recognised  and 
appreciated  by  him  in  connection  with  the 
matter.  Such  is  the  plain  sense  and  reason 
of  the  rule,  and  none  of  the  cases  which  I 
have  found  favors  a  different  idea  excepting 
possibly  Clewe's  Case,  4  Car.  &  Payne  221. 
And  in  that  case,  the  interview  had  by  the 
witness  with  the  prisoner  took  place  in  his 
character  of  magistrate  and  clergyman,  and 
his  magisterial  character  was  made  known 
to  the  prisoner  and  recognized  by  him.  But 
no  question  was  made  on  this  point,  the 
counsel  for  the  prosecution  being  content 
to  rely  upon  a  subsequent  warning  given 
to  the  prisoner  that  no  mercy  could  be 
shown  him,  as  sufficient  to  put  an  end 

747  to  any  *hopes  which  he  might  have 
conceived  founded  upon  what  had  pre- 
viously passed  between  him  and  the  wit- 
ness: And  the  evidence  was  accordingly 
admitted.  Here  the  witness  Edmonson  was 
taking  no  part  in  the  arrest  or  examination 
of  the  prisoner,  nor  was  he  in  any  way 
concerned  in  the  prosecution.  The  offence 
was  not  committed  upon  his  premises,  nor 
did  it  affect  him  or  his  rights  of  property 
in  any  way.  He  was  not  at  all  likely  to 
become  prosecutor,  but  to  retain  the  serv- 
ices of  his  apprentice,  might  more  probably 
be  disposed  to  aid  in  his  defence.  It  was 
in  his  character  of  master  and  a  friend  that 
he  was  recognized  by  the  prisoner,  and  no 
allusion  whatever  was  made  to  his  magis- 
terial character,  nor  was  it  so  far  as  ap- 
pears, at  all  present  to  the  mind  of  the 
prisoner  at  the  time.  In  fact  it  is  not 
stated  that  the  prisoner  knew  he  was  a  mag- 
istrate. 

I  am  by  no  means  insensible  to  the  force 
of  the  argument  which  has  been  so  strenu- 
ously urged  by  the  counsel  for  the  plaintiff 
in  error,  founded  upon  the  status  of  the 
prisoner,  the  extreme  ignorance  and  de- 
pendence of  that  class  upon  those  by  whom 
they  are  held  in  service,  and  the  actual 
state  of  terror  and  alarm  into  which  the 
prisoner  was  thrown  by  the  intelligence 
that  his  guilt  had  been  discovered.  Wii^ 
regard  to  this  last  mentioned  matter,  it 
might  be  enough  to  say  that  the  bill  of  ex- 
ceptions taken  on  the  second  trial,  which 
is  the  subject  of  consideration  here,  does 
not  state  the  appearance  and  condition  of 
the  prisoner  at  the  time  the  confession  was 
made,  and  that  we  are  not  at  liberty  to 
supply  any  facts  by  reference  to  the  bill  of 
exceptions  taken  on  the  first  trial.  But 
without  placing  too  much  stress  on  this,  I 
think  it  is  a  sufficient  answer  to  say  that 
the  evidence  g^s  to  the  jury  subject  to  ob- 
servation by  the  prisoner's  counsel  upon 
any  and  every  circumstance  which  may 
serve  to  impair  its  weight  or  the  de- 

748  gree  of  credit  to  ^hich  it  is*entitled, 
and   that   the   jury   may  disregard  it 


741 


10  QRATT. 


Virginia  Rbports,  Annotatbd, 


740.  760 


altogether  if  they  shall  think  the  circum- 
stances are  such  as  to  deprive  it  of  all 
weight ;  but  no  different  rule  as  to  its  ad- 
missibility can  be  applied  having  reference 
to  this  particular  class  of  persons  without 
departure  on  the  part  of  the  court  from  its 
legitimate  province,  and  an  assumption  of 
the  power  of  making  law  as  well  as  of  ex- 
pounding it. 

I  think  that  the  Circuit  court  did  not  err 
in  admitting  the  confession  made  to  the 
witness  Bklmonson  to  go  in  evidence  to  the 
jury,  and  that  the  sentence  of  death  passed 
on  the  prisoner  should  be  affirmed. 

AI^LBN  and  SAMUEI^S,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 
DANIEL  andMONCURE,  Js.,  dissented. 

Judgment  affirmed. 
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*Comn)onwealth  v.  Scott. 

October  Term,  1868,  Richmond. 


I.  Statttto-Olrectlmr  When  Circuit  Conrt  Siiall  B« 
ltold~€oiwtlttttlaa«llCy  of-X«je  «t  Bar.— Tbe  act 
Seas.  Acts  of  1868,  ch.  66,  S  2S,  p.  88,  which  directs 
that  the  Circuit  court  of  Henrico  shall  be  held  at 
the  state  court-house  In  the  city  of  Richmond,  la 
not  In  violation  of  the  7th  section  of  the  6th  article 
of  the  constitution  of  Virginia.* 

a.  Intoxlcatinff  Liquors— lile^  Sale— Writ  of  Error— 
Rif  lit  of  ComnoawMlth  to.t— In  a  prosecution  for 
selllnff  ardent  spirits  by  reUll  to  be  drunk  at  the 
place  where  sold,  without  having  first  obtained  a 
license  to  keep  an  ordinary,  a  writ  of  error  lies 
for  the  commonwealth  from  the  judgment  of  an 
Inferior  court* 


St  Bar.— The  presentment  In  such  a  case  describes 
the  defendant  as  a  free  ne«rro ;  as  for  this  offence, 
white  persons,  Indians  and  free  negroes  are  to  be 
prosecuted  and  punished  in  the  same  manner, 
a  plea  that  the  defendant  Is  an  Indian  and  not  a 
free  nesro,  Is  an  immaterial  plea,  and  was  prop- 
erly excluded. 
4.  Same— 5sme— Sauie— Clisnging  Pies.t-The  pre- 
sentment was  made  at  the  March  term  1861  of  the 


*See  Judge  Aujbn's  opinion  for  the  provisions  of 
the  constitution  and  the  statutes. 

tintoxicating  Liquors— Illcgul  Sale— Writ  of  Error— 
Wght  9i  Common  wealth  to.— In  State  t.  Church,  4 
W.  Va.  746,  it  is  said  :  "The  third  section  of  chapter 
110  of  the  Ck>de.  pasre  728.  provides  that  a  writ  of 
error  shall  lie  in  any  case  for  the  accused,  and  if 
the  case  be  for  the  violation  of  the  law  relating  to 
the  reyenue.  It  shall  lie  also  for  the  state.  If  this 
was  an  indictment  for  selling,  or  exposing  for  sale, 
spirituous  liquors  without  a  license,  a  writ  of  error 
would  lie  for  the  state.  Commonwealth  v.  Seott,  lo 
Orati  H»:  Coe's  Case,  9  Lelirh  620;  Hampton's  Case, 
SGratUnSOO;  Hill's  Case,  6  Qratt.  682:  and  Hatcher's 
Case.  6  0ratt.  667." 

See,  In  accord,  citing  the  principal  case.  State  t. 
Allen,  8  W.  Va.  681 ;  State  y.  Kyle.  8  W.  Va.  71«  ;  dis- 
cussion of  subject  In  6  Va.  Law  Reff.  848.  See  sec 
406*.  Code  of  1887. 

tintoxlcatluflr  LIquors-llleffal  5ules— Chanfioff  Plea. 
—In  a  orlmlnal  case  the  court  may  permit  the  plea 
of  ffuilty  to  be  withdrawn,  and  another  plea  to  be 


County  court  and  at  the  May  term  the  defendant 
appeared  and  demurred  to  the  presentment,  and 
the  demurrer  was  overruled  :  and  he  then  pleaded 
not  ffuilty.  At  the  August  term  1862  when  the 
cause  was  called  for  trial,  he  moved  for  leave  to 
withdraw  his  plea  of  not  ffullty,  and  plead  that  he 
was  not  a  free  neffro,  but  an  Indian.  Haui :  The 
plea  was  tendered  too  late  even  If  It  was  a  ffood 
plea. 
5.  dame— Same— SaoM.— It  was  not  necessary  for  the 
commonwealth  to  prove  that  the  defendant  was  a 
free  neffro. 

This  case  comes  up  on  a  writ  of  error 
awarded  at  the  instance  of  the  common- 
wealth, to  a  judgement  of  the  Circuit  court 
of  Henrico,  whereby  a  judgment  of  the 
County  court  of  Henrico  in  favor  of  the 
commonwealth  against  said  Scott  was  re- 
versed. 

On  the  8th  March  1851,  WiUiam  Scott 
sen'r  was  presented  in  said  County  court 
for  retailing  ardent  spirits  to  be  drunk 
at  the  place  where  sold  without 
750  ^having  first  obtained  a  license  to 
keep  an  ordinary  at  the  place  of  sale. 
By  the  presentment,  the  grand  jury  present 
'*  William  Scott  sen'r,  a  free  negro,  for, 
Ac."  A  summons  being  issued  and  exe- 
cuted, the  defendant  appeared  on  the  8th 
day  of  May  1851,  and  demurred  generally 
to  the  presentment;  and  his  demurrer  be- 
ing overruled,  he  on  the  same  day  pleaded 
**Not  guilty;"  and  the  cause  was  continued 
for  the  defendant.  At  August  term  1852 
of  said  court,  on  the  cause  being  called 
for  trial,  the  defendant  moved  the  court  to 
permit  him  to  withdraw  his  plea  of  "Not 
guilty,"  and  to  plead  that  he  was  not  a  free 
negro,  as  stated  in  the  presentment,  but  an 
Indian;  which  motion  was  overruled;  and 
he  excepted.  A  jury  was  impaneled,  and 
on  the  trial,  after  the  commonwealth  had 
introduced  evidence  tending  to  prove  the 
ofPence  charged  in  the  presentment,  the 
defendant  produced  and  offered  to  give  in 
evidence  a  certificate  of  said  County  court 
that  the  store  of  William  C.  Scott  in  said 
county  was  a  fit  and  convenient  place  for 
the  retail  of  ardent  spirits,  and  that  said 
William  C.  Scott  was  of  good  character; 
which  paper  the  court,  on  motion  of  the  at- 
torney for  the  commonwealth,  excluded 
from  the  jury ;  and  the  defendant  excepted. 

The  jury  found  a  verdict  of  guilty;  and 
thereupon  the  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new 
trial,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  the  evidence ;  which  mo- 
tion was  overruled,  and  judgment  rendered 
against  the  defendant  for  thirty  dollars, 
the  fine  imposed  by  law,  and  the  costs.  To 
the  decision  overruling  the  motion  for  a 
new  trial  the  defendant  tendered  a  bill  of 
exceptions,  which  was  signed,  and  made 
part  of  the  record.     In   this   bill  of  excep- 

entered  in  Its  place,  in  the  exercise  of  a  sound  dis- 
cretion. If  justice  and  a  fair  trial  on  the  merits  re- 
quire It ;  but  It  must  be  In  time,  and  the  reason  for 
it  must  be  made  to  appear  clearly  and  distinctly. 
SUte  V.  Shanley,  88  W.  Va.  881.  18  S.  E.  Bep.  TS^ 
cltluff  the  principal  case. 
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tions  it   is  set  forth,    that   the  defendant 
moved  the  court  to  set  aside  the  verdict  be- 
cause there  was  no  proof  offered  that  he  was 
a  free  negro ;  but  the  court  overruled 

751  said   motion;  and   the  *court  further 
certified    that  the  facts  proved  were, 

that  ardent  spirits  were  sold  by  retail  by 
the  defendant  in  the  county  of  Henrico,  to 
be  drunk  at  the  place  where  sold,  and  that 
the  same  were  drunk  at  said  place  within  one 
year  next  before  the  making  the  present- 
ment in  manner  and  form  as  charged  in 
said  presentment.  To  this  judgment  a  writ 
of  error  was  awarded  by  the  Circuit  court 
of  Henrico;  which  being  of  opinion  that 
the  County  court  erred  in  rejecting  the  plea 
mentioned  in  the  defendant's  first  bill  of 
exceptions,  reversed  the  judgment,  set  aside 
the  verdict  and  remanded  the  cause  for  a 
new  trial,  with  leave  to  the  defendant  to 
plead  that  he  is  not  a  free  negro,  as  alleged 
in  the  presentment.  And  to  this  judgment 
the  commonwealth  has  obtained  a  writ  of 
error  from  this  court. 

The  Attorney  General,  for  the  common- 
wealth. 
Crump,  for  the  appellee. 

AlyLBN,  J.  A  preliminary  objection  not 
made  in  the  court  below  or  appearing  on 
the  face  of  the  record,  has  been  raised  in 
argument  here.  It  is  contended  that  the 
Circuit  court  of  Henrico  held  in  the  city  of 
Richmond,  was  held  at  a  place  where  the 
constitution  did  not  authorize  it  to  be  held ; 
and  therefore  the  judgment  was  a  nullity. 
The  objection  rests  upon  the  provisions 
contained  in  the  7th  article  of  the  consti- 
tution, and  the  act  concerning  the  terms  of 
the  Circuit  courts,  passed  March  22d,  1852. 
Sess.  Acts,  ch.  66,  p.  58.  The  23d  section  of 
this  act  directs  that  the  Circuit  court  of  the 
city  of  Richmond  and  the  Circuit  court  for 
the  county  of  Henrico  shall  each  sit  in  the 
city  of  Richmond  at  the  state  court-house. 

The  1st  section  of  article  6th  of  the  con- 
stitution directs  that  there  shall  be  a  Su- 
preme court  of  appeals.  District  courts  and 
Circuit  courts ;  and  that  the  jurisdic- 

752  tion  *of  these   tribunals  and  of  the 
judges  thereof,   except  so   far  as   the 

same  is  conferred  by  the  constitution,  shall 
be  regulated  by  law. 

By  the  2d  section  the  state  is  divided  into 
twenty-one  judicial  circuits ;  and  the  county 
of  Henrico  constitutes  a  part  of  the  sixth 
circuit ;  and  the  citv  of  Richmond  forms  the 
seventh  circuit.  The  6th  section  directs 
that  for  each  circuit  a  judge  shall  be  elected 
by  the  voters  thereof,  who,  during  his  con- 
tinuance in  office,  shall  reside  in  the  circuit 
of   which  he  is  judge ;  and  the  7th    section 

grovides  that  a  Circuit  court  shall  be  held  at 
^st  twice  a  year  by  the  judge  of  each  cir- 
cuit, in  every  county  and  corporation 
thereof,  wherein  a  Circuit  court  is  now,  or 
may  hereafter  be  established.  The  consti- 
tution being  silent  as  to  the  times  and  places 
of  holding  the  courts  thereby  established, 
legislation  was  necessary  to  carry  its  pro- 
visions on  this  subject  into  effect.  The 
general  law,  Code,  ch.  162,  {   7,  p.   625,   di- 


rects that  the  Circuit  court  for  any  county 
or  corporation  shall  be  held  at  the  court- 
house of  such  county  or  corporation,  except 
where  some  other  place  is  prescribed  by  law 
or  lawfully  appointed.  This  court  is  bound 
to  take  notice  of  the  law  fixing  the  time  and 
place  of  holding  the  Circuit  courts.  The  act 
of  May  22d,  1852,  is  the  only  law  prescribing 
the  place  where  the  Circuit  court  of  Henrico 
shall  sit.  This  court,  therefore,  judicially 
knows  that  the  judgment  in  this  case  was 
pronounced  by  that  court  sitting  in  the 
place  prescribed  by  law,  because  the  court 
could  not  legally  sit  in  any  other  place.  If 
the  law  directing  the  court  to  be  held  in 
that  place  is  in  violation  of  the  constitution 
and  therefore  void,  the  court  sitting  at  that 
place  had  no  jurisdiction  to  pronounce  judg- 
ment ;  and  the  question  having  been  raised 
must  be  decided. 
The  city  of  Richmond  is  within  the  terri- 
torial limits  of  the  county  of  Henrico. 

753  It   is  not   necessary  by  the  ^common 
law  that  a  city  be  a  county  of  itself. 

Not  being  counties  necessarily  of  them- 
selves, they  are  part  of  the  counties  where 
they  be.     Coke  Lit.  109  b. 

In  England  there  are  certain  cities  and 
towns  to  which,  out  of  special  grace  and 
favor,  the  kings  have  granted  the  privilege 
to  be  counties  of  themselves,  and  not  to  be 
comprised  in  any  other  county.  These  are 
called  counties  corporate.  Ibid,  note  H.  It 
is  not  pretended  that  any  such  grant  has 
ever  been  made  to  the  city  of  Richmond, 
constituting  it  a  county  of  itself,  so  as  no 
longer  to  be  comprised  within  the  county 
of  Henrico.  It  therefore  continues  to  be 
geographically  a  part  of  the  county,  and 
judicially  and  politically  a  part  of  the 
county,  except  so  far  as  it  has  been  with- 
drawn by  the  provisions  of  the  constitution 
or  by  law  from  the  jurisdiction  of  the 
county.  The  constitution  constitutes  the 
city  a  distinct  circuit,  for  which  a  judge 
is  to  be  elected  by  the  voters  thereof,  who  is 
to  reside  in  it  during  his  continuance  in 
office ;  and  a  Circuit  court  is  to  be  held  at 
least  twice  a  year  by  the  judge  of  the  cir- 
cuit in  the  city.  To  this  extent  the  city  is 
withdrawn  from  the  jurisdiction  of  the 
county  in  reference  to  judicial  matters. 
But  the  constitution,  in  providing  for  a 
Circuit  court  for  the  city,  is  silent  as  to  the 
jurisdiction:  That  is  to  be  regulated  by 
law.  Constituting  the  city  into  a  separate 
circuit,  with  a  court  to  exercise  such  juris- 
diction as  the  law  might  confer  on  it,  does 
not  erect  the  city  into  a  separate  county. 
If  these  provisions  stood  alone,  the  city 
mififht,  for  all  other  purposes  political  and 
judicial,  remain  a  part  of  the  county.  We 
are  therefore  of  opinion  that  the  city  still 
remains  within  the  territorial  limits  of  the 
county,  is  comprised  in  it;  and  the  law 
prescribing  the  state  court-house  in  the  city 
of  Richmond  as  the  place  where  the  Circuit 
court  for  the  county  of  Henrico  should  sit, 
is  not  in  violation  of  the  7th  section  of 
the  6th  article   of    the    constitution, 

754  directing  *that  a  Circuit  court  shall 
be  held   at  least  twice  a  year  by  the 
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judge  of  each  circuit,  in  every  county  or 
corporation  thereof  wherein  a  Circuit  court 
is  now  or  may  hereafter  be  established. 

It  is  objected  that  this  is  not  a  case  in 
which  a  writ  of  error  lies  from  the  judg- 
ment of  an  inferior  court  for  the  common- 
wealth. The  Code,  ch.  209,  {  3,  p.  779, 
provides  that  if  the  case  be  for  a  violation 
of  a  law  relating  to  the  revenue,  a  writ  of 
error  shall  lie  for  the  commonwealth.  The 
offence  charged  is  the  selling  ardent  spirits 
by  retail  to  be  drunk  at  the  place  where  sold, 
without  having  first  obtained  a  license  to 
keep  an  ordinary.  The  act  of  selling  by 
retail,  &c.,  of  itself  constitutes  no  offence, 
for  that  is  made  lawful  under  certain  cir- 
cumstances. The  offence  consists  in  the  act 
of  selling,  &c. ,  without  having  obtained  the 
license,  which  is  granted  upon  paying 
the  tax  imposed  by  law.  The  provision  in 
the  Code  is  taken  from  the  act  of  February 
29th,  1828,  Sup.  Rev.  Code  332,  entitled 
'  *  An  act  to  amend  the  several  acts  and  parts 
of  acts  concerning  the  taxes  on  licenses  to 
merchants  and  others.'*  This  act  applies 
to  ordinary  keepers,  &c. ;  and  the  provision 
giving  the  right  of  appeal  to  the  common- 
wealth, (and  by  the  act  of  the  next  session 
entitled  ''An  act  to  amend  the  revenue 
laws,"  Sup.  Rev.  Code,  p.  333,  the  right  to 
obtain  a  writ  of  error, )  has  ever  since  been 
held  to  apply  to  prosecutions  for  the  offence 
charged  in  this  presentment.  Jurisdiction 
was  exercised  in  such  a  case  in  Teft's  Case, 
8  Leigh  721 :  And  though  the  question  does 
not  from  the  report  seem  to  have  been 
raised  in  the  argument  or  alluded  to  in  the 
decision,  yet  as  it  was  the  exercise  of  juris- 
diction not  before  conferred,  it  could  not 
have  passed  without  consideration.  Ac-? 
cordingly,  in  Coe's  Case,  9  I^eigh  620,  a 
prosecution  for  a  similar  offence,  it  is  said 
by  the  same  court,  that  according  to  Teft's 
Case,  a  writ  of  error  may  be  awarded 
755  to  the  commonwealth  *in  such  a  case. 
And  these  cases  have  been  followed 
in  Hampton's  Case,  3  Gratt.  590;  Hill's 
Case,  5  Gratt.  682;  and  Hatcher's  Case,  6 
Gratt.  667. 

The  provision,  after  having  received  such 
judicial  construction,  was  incorporated  into 
the  act  of  March  3d,  1840,  Sess.  Acts,  p.  5, 
reducing  into  one  the  several  acts  concern- 
ing taxes  on  licenses  to  keepers  of  ordina- 
ries, &c. ;  the  17th  section  of  which  imposes 
a  penalty  for  this  offence:  And  subse- 
quently, the  provision  has  been  incorporated 
into  the  Code.  After  such  a  series  of  de- 
cisions and  legislation,  the  question  of 
jurisdiction  should  be  considered  as  at  rest. 
As  to  the  29th  section  of  the  act  in  the  Code, 
p.  752,  subjecting  a  party  convicted  of  a 
second  violation  of  the  law  to  six  months' 
imprisonment  in  jail  at  the  discretion  of 
the  court,  it  cannot  change  the  character  of 
the  offence ;  though  the  punishment  is  in- 
creased, it  is  still  punishment  for  a  viola- 
tion of  the  revenue  laws:  And  besides  it 
introduces  no  new  law.  By  the  Code  of  1819, 
2  Rev.  Code,  ch.  240,  |  10,  upon  a  second 
conviction  for  such  an  offence  the  party  was 
to   be   imprisoned  six   months;   so   that   a 


similar  law  was  in  force  when  the  decisions 
referred  to  were  made  and  the  subsequent 
legislation  took  place. 

I  think  there  was  no  error  in  the  judg- 
ment of  the  County  court  as  disclosed  by 
the  first  bill  of  exceptions. 

The  plea  which  the  party  asked  leave  to 
file  came  too  late :  and  if  for  no  other  reason, 
might  have  been  rejected  for  that  cause. 
But  the  matter  itself  which  he  asked  leave 
to  plead  would  not  have  abated  the  present- 
ment. The  Code,  p.  784,  { 1,  provides  that  in 
a  criminal  case  against  an  Indian  or  person 
of  Indian  descent,  (other  than  a  negro,)  the 
proceedings  shall  be  as  against  a  white 
person.  In  a  prosecution  for  the  offence 
charged  in  this   presentment  a  white 

756  person,  ^Indian  or  free  negro,  is 
tried  and  punished  in  the  same  man- 
ner as  in  this  proceeding:  And  therefore, 
if  the  defendant  had  been  an  Indian,  it 
could  not  have  produced  any  change  in  the 
manner  of  proceeding  or  mode  of  punish- 
ment, or  given  the  commonwealth  a  better 
writ  in  another  proceeding.  As  to  any  tes- 
timony which  might  have  been  offered.  Its 
competency  would  have  to  be  decided  upon 
when  it  was  offered,  having  regard  to  the 
relative  conditions  of  the  accused  and  the 
witness  at  the  time.  The  description  of 
the  defendant  as  a  free  negro  does  not  enter 
into  the  nature  of  the  offence  or  vary  the 
mode  of  punishment.  It  was,  therefore, 
wholly  immaterial,  and  no  proof  was  neces- 
sary to  sustain  it.  Being  such  an  immate- 
rial averment,  requiring  no  proof,  it  would 
be  no  evidence  of  the  fact  in  any  other  pro- 
ceeding; and  the  defendant  could  sustain 
no  prejudice  from  it.  The  description  being 
immaterial  and  mere  surplusage,  requiring 
no  proof,  the  County  court  properly  over- 
ruled the  motion  to  set  aside  the  verdict, 
because  there  was  no  proof  offered  that  the 
defendant  was  a  free  negro.  Nor  was  there 
any  error  in  refusing  to  set  aside  the  verdict 
because  it  was  contrary  to  evidence.  The 
facts  certified  proved  the  commission  of 
the  offence  by  the  defendant  as  charged  in 
the  presentment. 

The  correctness  of  the  decision  of  the 
court,  as  set  forth  in  the  second  bill  of  ex- 
ceptions, has  not  been  controverted.  The 
defendant  was  prosecuted  under  the  second 
clause  of  the  18th  section  of  the  Code,  p. 
209,  for  selling  ardent  spirits  by  retail  to  be 
drunk  at  the  place  of  sale,  without  a  license 
to  keep  an  ordinary  at  such  place.  The 
certificate  which  he  offered  to  give  in  evi- 
dence was  not  a  license  to  keep  such  an 
ordinary,  and  furnished  no  defence  against 
the  charge  alleged  in  the  presentment,  and 
was  properly  excluded  from  the  jury. 

757  *It  seems  to  me  there  was  no  error 
in  the  judgment  of  the  County  court; 

and  the  Circuit  court,  instead  of  reversing, 
should  have  affirmed  the  same. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Judgment  of  the  Circuit  court  reversed 
with  costs,  and  judgment  of  the  County 
court  affirmed. 
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758     *Vaughn  v.  The  Commonwealth. 

October  Term,  1868,  Bichmood. 

I.  Bonds— Obligor— Larceny.*— The  obllffor  In  a  bond 
may  commit  larceny  in  taking  IL 

a.  5«oie— Same— Sane- Case  at  Bar— K  holding  a 
bond  executed  by  V  to  J,  and  supposing  from  what 
had  passed  between  them  before,  that  V  then  In- 
tended to  pay  it  off,  took  it  out  of  his  pocketbook 
and  held  it  in  his  left  hand  whilst  with  his  right 
hand  he  was  searching  in  his  pocket  for  a  pencil  to 
calculate  the  interest  Whilst  K  was  thus  occupied 
V  took  the  bond  out  of  his  hand  without  violence, 
K  supposing  that  V  wished  to  look  at  it,  and  not 
objecting  to  his  taking  it  Upon  getting  posses- 
sion of  the  bond  V  immediately  rolled  ii  up,  put  it 
into  his  mouth  and  chewed  it  and  then  threw  it  to 
one  side,  K  supposing  he  had  swallowed  it  V  sup- 
posed at  the  time  that  the  bond  was  still  the  prop- 
erty of  J  who  he  believed  had  treated  him  badly 
and  against  whom  he  was  much  incensed.  Held: 
That  under  the  circumstances  this  taking  of  the 
bond  was  larceny. 

This  was  an  indictment  for  the  larceny  of 
a  bond  in  the  Circuit  court  of  Page  county 
againt  Thompson  Vaughn.  The  jury  found 
the  prisoner  guilty,  and  ascertained  the 
term  of  his  imprisonment  in  the  peniten- 
tiary at  one  year ;  and  the  judgment  was  ac- 
cording to  the  verdict. 

After  the  verdict  was  rendered  the  pris- 
oner moved  for  a  new  trial  on  the  grounds 
that  the  verdict  was  against  the  law  and 
contrary  to  the  evidence:  But  the  court 
overruled  the  motion,  and  he  excepted;  and 
spread  the  facts  upon  the  record:  and  ob- 
tained a  writ  of  error  from  this  court. 

It  appears  that  the  prisoner  executed  to 
Isaac  S.  Jones  a  bond  bearing  date  the  1st 
of  March  1852  for  twenty-five  dollars ;  and 

•Burglary-  What  Constltates  —  Construction.  —  In 

State  y.  Shores,  81  W.  Va.  401, 7  S.  E.  Rep.  418,  upon  a 
trial  for  burglary  it  appeared  that  three  persons, 
much  intoxicated  went  into  a  store  and  called  for 
cider  which  they  drank  and  paid  for,  they  went  out 
and  came  in  again  and  called  for  more,  which  was 
poured  out  to  them  and  delivered  to  them  in  glasses 
on  the  counter  and  a  pistol  was  discharged  in  the 
house,  and  they  all  went  out  leaving  the  cider  in 
the  glasses  on  the  counter;  when  they  returned  the 
store  was  lighted,  and  they  pushed  against  the  door 
which  was  locked  and  it  broke  open,  they  went  in, 
followed  by  other  persons  against  whom  there  was 
no  charge  or  suspicion,  and  there  in  the  light  and 
in  the  presence  of  other  persons  drank  the  cider; 
the  refusal  of  an  instruction  that  tells  the  jury 
under  these  circumstances  that  if  they  in  good 
faith  believed  they  had  a  right  to  drink  the  cider,  that 
it  was  theirs,  that  they  did  not  have  the  intent  to 
steal  the  same,  is  error.  The  court  basing  its  ruling 
on  the  dissenting  opinion  of  Moncubk,  J.,  in  Vaughn 
V,  Com.,  10  Qratt.  704,  where  he  said:  "That property 
which  is  taken  openly,  in  the  presence  of  the 
owner,  affords  a  strong  presumption  that  it  is  not 
taken  feloniously.  This  presumption  may  be  re- 
pelled by  evidence;  but  strong  evidence  should  be 
required  for  that  purpose,  when  the  property  taken 
is  the  party's  own  bond." 

See  monographic  note  on  **3onds'*  appended  to 
Ward  V.  Chum,  18  Oratt  801. 


that  there  was  a  credit  upon  this  bond  of 
five  dollars  as  of  the  date  of  the  22d  of 
March  1852.     That  this  bond  was  given  for 

the  purchase  money  of  land,  and  that 
7.S9      the  prisoner  complained  *of  Jones  as 

to  some  matter  growing  out  of  that 
purchase;  though  he  admitted  the  exist- 
ence of  the  debt  due  by  the  bond.  About 
the  1st  of  September  1852  Reuben  B.  Bell, 
as  the  agent  of  Jones,  sold  the  bond  to 
Henry  A.  Keyser,  an  acting  constable  in 
the  county  of  Page,  and  on  the  14th  of  Sep- 
tember Keyser  informed  the  prisoner  that 
he  held  the  bond,  but  did  not  apprise  him 
that  it  was  Keyser' s  property.  The  pris- 
oner said  it  was  hard  for  him  to  pay  his 
brother's  debt,  and  asked  Keyser  if  he  was 
coming  to  the  Big  Spring  meeting,  which 
was  to  be  held  on  the  fourth  Sunday  of  that 
month ;  if  he  was,  he  should  bring  the  bond 
there,  and  the  prisoner  would  take  it  up. 
Keyser  supposed  prisoner  meant  thereby 
that  he  would  pay  the  money  there. 

Keyser  and  the  prisoner  met  at  the  ap- 
pointed time  and  place ;  and  about  the  time 
the  congregation  were  leaving  the  church, 
the  prisoner  beckoned  to  Keyser  to  come  to 
him:  They  went  to  a  school-house  about 
one  hundred  yards  distant  from  the  church, 
and  there  the  prisoner  asked  Keyser  if  he 
had  the  bond  with  him :  He  replied  affirma- 
tively; and  they  then  slipped  behind  the 
school-house,  and  Keyser  took  the  bond  out 
of  his  pocket  book,  and  whilst  holding  it  in 
liis  left  hand,  and  feeling  for  a  pencil  with 
his  right  hand  with  a  view  to  calculate  the 
interest  on  the  bond,  the  prisoner  asked  him 
twice  whether  he  was  certain  that  was  the 
bond;  and  he  replying  yes,  the  prisoner 
taking  hold  of  the  bond  as  Keyser  supposed, 
for  the  purpose  of  examining  it  and  paying 
the  money,  and  using  as  much  force  as 
was  necessary,  instantly  rolled  it  up  and 
put  it  in  his  mouth  and  chewed  it,  and  as 
Keyser  supposed  swallowed  it:  This  how- 
ever was  not  the  fact ;  but  after  chewing  it 
he  threw  it  away ;  and  upon  his  stating  this 
fact  after  his  arrest,  the  bond  was  found  a 
few  days   after  the  occurence  at  or  under 

the  school-house  before  mentioned. 
760         *After  the  prisoner   had   taken    the 

bond  and  put  it  in  his  mouth,  he  said 
to  Keyser,  Now  tell  Mr.  Jones  I  owe  him 
nothing,  and  he  has  nothing  to  show  that 
I  do  owe  him  anything.  No  violence  was 
used  by  the  prisoner  in  getting  possession 
of  the  bond,  nor  did  Keyser  resist  the  pris- 
oner's taking  it.  Prisoner  spoke  of  having 
a  resurvey  of  the  land  he  bought  of  Jones, 
and  would  do  nothing  until  Mr.  Jones  had 
done  him  justice.  The  prisoner  and  Keyser 
then  parted ;  and  Keyser  meeting  with  BelU 
at  the  church,  it  was  agreed  they  would 
send  after  the  prisoner  and  request  him  to 
come  back  and  settle  the  matter.  This  was 
accordingly  done,  and  the  messenger,  who 
was  a  relation  of  the  prisoner,  urged  liim  to 
return  and  settle  with  Keyser;  but  the 
prisoner  was  highly  excited  and  refused  to 
return ;  and  in  reply  to  a  suggestion  of  the 
messenger  that  he  had  done  the  act  without 
thinking,  the  prisoner  said,  No,  he  had  been 
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thinking  of  it  for  some  time;  that  he  had 
been  badlj  treated  by  Isaac  S.  Jones  and 
Madison  Vaughn,  and  be  did  not  intend  to 
pay  them  any  more.  This  conversation  oc- 
cupied some  ten  or  fifteen  minutes. 

Alex.  Anderson,  for  the  prisoner. 

The  Attorney  Greneral,  for  the  common- 
wealth. ^ 

SAMUEI^S,  J.  The  statute,  Code  of  1849, 
p.  729,  i  15,  16,  places  larceny  of  papers  of 
value  on  the  same  footing  as  larceny  of  any 
other  subject.  The  rules  of  law  and  evi- 
dence applicable  to  the  offence  of  larceny 
generally,  must  also  apply  in  a  case  of  such 
larceny  under  the  statute. 

Several  questions  were  discussed  by  the 
plaintiff's  counsel,  in  his  printed  argument, 
growing  out  of  various  errors  alleged  to 
have  been  committed  in  the  mode  of  procur- 
ing the  evidence,  previous  to  the  finding  of 
the  indictment  on  which  the  convic- 

761  tion  was  *had.  I  perceive  no  error  in 
the  action  of  the  court,  in  these  re- 
spects; the  questions,  however,  do  not 
properly  present  themselves  in  the  record, 
and  should,  therefore,  be  no  further  con- 
sidered. 

The  only  question  before  the  court  is  that 
presented  by  the  motion  for  a  new  trial; 
that  is,  Whether  the  jury  were  justified  by 
the  evidence,  in  finding  the  plaintiff  guilty 
of  feloniously  stealing,  taking  and  carrying 
away  the  bond,  as  in  the  indictment  alleged? 
These  ingredients  are  of  the  essence  of  lar- 
ceny charged.  If  they,  or  anyone  of  them, 
do  not  exist,  the  offence  is  incomplete. 

No  question  is  or  could  be  made  in  regard 
to  the  identity  of  the  bond,  or  Keyser's  title 
thereto. 

As  to  the  felonious  intent,  that  is  the 
purpose  of  converting  to  the  use  of  the 
party  taking,  lucri  causa.  If  it  be  con- 
ceded, as  it  must  be,  that  a  man  may  com- 
mit larceny  of  a  bond  by  which  he  stands 
bound  for  the  payment  of  money  to  another, 
the  only  advantage  or  profit  which  can 
accrue  to  the  party  so  committing  larceny, 
is  in  withholding,  concealing  or  destroying 
the  evidence  of  his  debt.  If  he  steal  a  bond 
executed  by  another,  he  may  possibly  receive 
the  money  due  thereon ;  of  the  bond  binding 
himself,  he  can  make  no  such  use.  The 
only  advantage  which  Vaughn  could  promise 
to  himself,  was  in  the  concealment  or  de- 
struction of  the  bond.  The  evidence  shows 
clearly,  that  he  intended  to  secure  this  ad- 
vantage to  himself.  The  jury  were  there- 
fore justified  in  finding  the  felonious  intent, 
the  animus  furandi.  It  has  been  said  that 
the  offence  is  incomplete,  because  the  money 
was  still  due,  notwithstanding  the  conceal- 
ment of  the  bond,  and  that  it  was  subse- 
quently produced;  that  the  conversion  to 
Vaughn's  use  was  therefore  incomplete. 
This  argument  would  apply  in  every  case 
in  which  stolen  property  is  reclaimed  by 
the    owner,    before  it  is  consumed  by 

762  use ;  *the  title  of  the   owner  of  goods 
and  chattels  continues  notwithstand- 
ing a  larceny  thereof;  yet  it  has  never  been 


held  that  the  offence  is  less  complete  after 
they  are  reclaimed  than  if  they  had  been 
used  and  consumed  by  the  thief. 

The  '* taking,"  another  essential  part  of 
the  offence,  is  said  not  to  have  occurred  in 
this  case.  It  is  said  that  every  larceny 
must  contain  within  itself  a  trespass  in  the 
act  of  taking ;  that  there  can  be  no  trespass 
against  property  not  in  the  owner's  posses- 
sion ;  that  in  this  case  the  possession  of  the 
bond  was  not  in  Keyser  the  owner,  but  was 
in  Vaughn,  who  had  acquired  it  without 
force  or  violence,  and  with  Keyser 's  assent. 
If  all  this  be  conceded,  the  question  recurs. 
What  is  possession  by  the  owner  within  the 
meaning  of  the  law  against  larceny?  It 
has  been  held  that  goods  and  money  in  a 
store  under  the  control  of  a  salesman  who 
has  no  authority  or  interest  about  them  but 
as  salesman,  are  still  in  possession  of  the 
owner ;  and  if  such  salesman  animo  furandi 
convert  them  to  his  own  use,  he  is  guilty 
of  such  ^* taking,"  of  such  trespass,  as  is  of 
the  essence  of  larceny.  So  if  a  shopkeeper 
exhibit  his  wares  to  one  who  takes  them 
into  his  hands  under  pretext  of  inspecting 
or  buying  them,  but  who  forthwith  converts 
them  to  his  own  use  animo  furandi,  the 
**  taking"  or  trespass  against  the  property 
is  such  as  enters  into  the  offence.  If  by 
fraud  or  device  the  owner  (not  intending  to 
part  with  his  right),  be  induced  to  place 
his  property  in  the  hands  of  another,  who 
acquires  possession  with  a  felonious  intent 
to  convert  it  to  his  own  use,  the  **  taking" 
and  trespass  are  such  as  are  required  to 
complete  the  offence  of  larceny.  See  Starkie 
V.  The  Commonwealth,  7  I^eigh  752. 

In  this  case  the  bond  was  permitted  by 
Keyser  to  pass  into  Vaughn's  hands  under 
the  belief  that  it  was  to  be  immediately 
paid ;  to  let  him  see  that  it  was  the  bond 
he  proposed  to  pay:  Keyser  had  no 
763  ^intention  of  delivering  the  bond  and 
waiting  to  a  future  time  for  payment ; 
and  the  device  or  trick  by  which  Vaughn 
got  the  bond  into  his  own  hands,  is  equiv- 
alent to,  if  not  identical  with,  a  trespass 
against  the  possession.  See  the  case  above 
cited. 

The  **  carrying  away"  necessary  to  com- 
plete the  offence  of  larceny,  may  consist  in 
a  very  slight  removal  of  the  stolen  property ; 
the  removal  to  a  much  shorter  distance 
than  is  shown  in  this  case  would  have  com- 
pleted the  offence. 

The  evidence  tended  strongly  to  prove 
every  material  allegation  in  the  indictment. 
The  plaintiff  failed  to  prove  that  the  bond 
was  not  justly  due,  or  any  other  fact  which 
would  give  him  any  pretext  of  right  to  act 
as  he  did.  If  under  a  mistaken  opinion  of 
right  the  plaintiff  had  acted  in  the  manner 
disclosed  by  the  evidence,  he  might  have 
been  held  guilty  of  trespass  merely.  In  the 
absence  of  all  proof  in  extenuation  of  his 
offence,  the  jury  were  justified  in  rendering 
the  verdict  complained  of. 

I  am  of  opinion  to  affirm  the  judgment. 

MONCURE,  J.  My  first  impression  of 
this  case  was  strongly  against  the  common- 
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wealth.  It  has  been  weakened  by  the  argu- 
ment of  the  Attorney  General,  and  the 
views  of  my  brethren  embodied  in  the  opin- 
ion of  Judge  Samuels.  But  it  has  not  been 
removed.  The  case  is  an  extraordinary  one. 
A  man  has  been  convicted  of  stealing  his 
own  bond ;  the  act  being  done  openly,  in 
the  presence,  and  with  the  knowledge  of  the 
assignee  of  the  bond. 

When  a  man  is  charged  with  stealing  the 
bond  of  another,  we  can  at  once  understand 
the  object  he  probably  had  in  view ;  that  is, 
to  collect  the  bond  and  appropriate  the  pro- 
ceeds to  his  own  use.  But  when  he  is 
charged  with  stealing  his  own  bond,  he 
cannot  have  had  this  object  in  view, 

764  and  we  must  find  another  in  *the  cir- 
cumstances of  the  case  before  we  can 

admit  that  he  may  be  guilty  of  the  offence. 

I  do  not  doubt  but  that  a  man  may  be 
guilty  of  stealing  his  own  bond ;  as  a  man 
may  be  guilty  of  stealing  his  own  goods, 
for  the  purpose  of  charging  a  bailee  for 
their  value.  A  man  would  be  guilty  of 
stealing  his  own  bond,  if  he  were  to  take  it 
from  the  desk  of  his  deceased  creditor  for 
the  fraudulent  purpose  of  preventing  the 
discovery  of  the  existence  of  the  debt  by 
the  executor,  and  of  avoiding  its  payment. 
Other  circumstances  might  be  sufficient  to 
show   a  felonious  intention  in  such  a  case. 

But  it  is  difficult  to  conceive  how  such  an 
intention  can  exist  when  the  bond  is  openly 
taken  from  the  possession  of  the  holder.  It 
is  true  that  secrecy,  though  a  usual,  is  not 
a  necessary,  attendant  of  larceny;  which 
may  be,  and  sometimes  is,  committed 
openly.  That  property  is  taken  openly,  in 
the  presence  of  the  owner,  affords  a  strong 
presumption  that  it  is  nOt  taken  feloniously. 
This  presumption  may  be  repelled  by  evi- 
dence; but  strong  evidence  should  be  re- 
quired for  that  purpose,  when  the  property 
taken  is  the  party's  own  bond. 

What  benefit  can  be  derived  from  the  act, 
is  a  question  which  at  once  presents  itself; 
and  cannot  easily  be  answered.  The  exist- 
ence of  the  debt,  and  the  fact  that  the  bond 
was  taken  by  the  obligor,  are  known  and 
can  be  proved;  and  the  payment  of  the 
money  can  as  well  be  enforced  without  the 
bond  as  with  it. 

It  may  be  said  that  the  obligor  may  not 
know  that  by  law  a  debt  can  be  recovered 
even  though  the  bond  given  for  its  payment 
be  destroyed.  But  we  cannot  fairly  attrib- 
ute such  ignorance  to  him,  and  it  would  be 
contrary  to  legal  principles  to  do  so.  A 
man  is  presumed  to  know  the  law,  even  in 
a  case  in  which  the  presumption  would  be  a 
legal  element  of  his  guilt:  Surely  he 
ought  to  be   presumed    to   know   it, 

765  *'in  a  case  in  which  the  presumption 
would  make  him  innocent. 

It  is  not  sufficient  if  the  party  in  taking 
the  tK>nd  merely  intend  to  provoke  the 
owner;  or  to  throw  difficulty  and  delay  in 
the  way  of  its  collection ;  or  to  obtain  what 
he  considers  justice  of  the  obligee.  No 
benefit  of  that  kind  is  such  gain  as  the  law 
contemplates  in  the  definition  of  larceny. 
The  party  must  intend  to  convert  the  sub- 


ject itself  to  his  own  use,  and  not  to  use  it 
temporarily  for  an  ulterior  object.  If  a  man 
take  a  horse  from  another's  stable  for  the 
purpose  of  riding  it,  but  not  of  converting 
it  to  his  absolute  use,  he  will  not  be  guilty 
of  larceny,  though  he  leave  the  horse  where 
the  owner  may  never  get  it  again.  The 
mode  of  converting  a  bond  to  the  obligor's 
own  use  is  to  prevent  its  enforcement 
against  him ;  and  if  he  do  not  take  it  fraud- 
ulently for  that  purpose,  he  is  not  guilty  of 
larceny. 

The  circumstances  of  this  case  support 
the  presumption,  arising  from  the  nature  of 
the  subject  and  the  open  manner  in  which 
it  was  taken,  that  the  act  was  not  done  fel- 
oniously. The  bond  had  been  given  for 
part  of  the  purchase  money  of  a  tract  of 
land.  There  had  .been  two  controversies 
between  the  parties;  one  about  the  bounda- 
ries of  the  land,  and  the  other  about  some 
wheat  left  growing  on  the  land  at  the  time 
of  the  sale,  which  the  vendor  had  depastured 
contrary,  as  the  vendee  supposed,  to  his 
rights.  It  was  proved  that  the  former  had 
been  settled,  though  the  vendee  was  evi- 
dently not  satisfied  with  the  settlement: 
The  fatter  was  subsisting  at  the  time  of  the 
alleged  larceny.  When  the  vendee  took  the 
bond,  he  told  the  assignee  he  would  have  a 
resurvey  of  the  laud,  and  would  do  nothing 
until  the  vendor  had  done  him  justice. 
This,  with  the  other  circumstances,  strongly 
tends  to  show  that  the  act  was  done  under 
a  sense  of  supposed  injustice,  and  the  in- 
fluence of  feelings  of  irritation  and  resent- 
ment, rather  than  with  a  felonious 
766  ^intention.  The  observation  made  at 
the  time  of  taking  the  bond,  ''Tell 
Mr.  Jones  I  owe  him  nothing,  and  he  has 
nothing  to  show  that  I  do  owe  him  any- 
thing," may  tend  to  show  a  felonious  in- 
tention, but  is  not  sufficient  to  counteract 
the  other  circumstances.  It  may  be  ac- 
counted for  consistently  with  them  as  the 
hasty  speech  of  an  excited  man. 

That  the  prisoner  had  no  idea  he  was  com- 
mitting larceny  in  taking  the  bond,  is 
manifest  from  the  whole  record.  The  At- 
torney General  expressed  such  a  belief  in 
the  opening  of  his  argument.  The  jury 
who  tried  the  case,  no  doubt  entertaining 
the  same  belief,  recommended  the  prisoner 
to  the  clemency  of  the  executive.  And  the 
judge  who  presided  at  the  trial,  doubtless 
with  the  same  view,  heartily  joined  the  jury 
in  their  recommendation. 

Intention  is  an  important  element  in  the 
constitution  of  crime,  especially  the  crime 
of  larceny.  And  though  a  man  who  know- 
ingly commits  a  wrongful  act  may  be  guilty 
of  larceny,  even  though  he  may  not  believe 
that  the  act  amounts  in  law  to  larceny;  yet 
his  ignorance  is  an  important  circumstance 
to  be  weighed  with  others  in  determining 
whether  the  act  was  done  with  a  felonious 
intention. 

In  addition  to  the  other  circumstances 
tending  to  the  exculpation  of  the  prisoner, 
is  the  important  fact  that  on  his  trial  the 
commonwealth  conceded  his  good  character 
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for   honesty,   sobriety   and   industry,     and 
dispensed  with  any  proof  on  these  points. 

Upon  the  whole,  I  am  of  opinion  that  the 
prisoner  is  gr^ilty  of  trespass,  and  not  of 
felony ;  and  that  the  judgment  against  him 
should  be  reversed,  and  a  new  trial  awarded. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 


767        *Montague  v.  Comnnon wealth. 

October  Term,  1858.  Ricbmond. 

I.  CrtmliMl  Law— Jurors— Voir  Dire— Statutory  Disa- 
bility—Power  of  Court  to  3et  Aside.— On  a  trial  for  a 
felonioas  offence,  the  court,  of  its  own  motion, 
without  the  BUfiTffestion  of  either  party,  may  ex- 
amine upon  oath  all  who  have  been  summoned  to 
serve  upon  the  jury,  touching  any  disability 
created  by  statute,  such  as  infancy,  want  of  free- 
hold or  property  qualifications,  or  in  a  capital  case, 
conscientious  scruples  on  the  subject  of  capital 
punishment:  and  upon  any  such  disability  beinir 
thus  made  to  appear,  or  if  it  be  shown  that  any 
one  summoned  has  been  convicted  of  perjury,  the 
court  may  and  should  set  aside  any  such  juror  of 
its  own  action,  without  objection  made  by  either 
party. 

9.  Saae— Same— Natural  Disability— Power  of  Court  to 
Set  Aside— Effect  of  Erroneous  Exercise.— On  a  trial 
for  felony  the  court,  of  its  own  motion,  without  the 
suffffestion  or  consent  of  either  party,  may  excuse 
or  set  aside  a  juror  who.  though  in  all  other  re- 
spects competent,  is  disabled  physically  or  men- 
tally, by  disease,  domestic  affliction,  iirnorance  of 
the  vernacular  tongue,  loss  of  hearing  or  other 
like  cause,  from  properly  performing  the  duties 
of  a  juror.  But  the  erroneous  exercise  of  this 
power  is  a  matter  of  exception  by  the  prisoner, 
for  which  the  judgment  of  the  court  may  be 
reversed. 

3.  Same— Same— Challenge  for  Cause— Necessity  of 
Showing— When  Overruled.— As  no  challenge  to  a 
juror  is  allowed  to  the  commonwealth  except  for 
cause,  when  such  challenge  is  made,  the  cause 
should  be  shown,  and  should  be  a  good  and  legal 
cause  for  the  exclusion  of  the  juror;  otherwise  it 
should  be  overruled. 

4.  Same— Challenge— Right  of  Accused  to  Except  to 
Allowance  or  Disallowance  of— Review  on  Appeal.*— 
The  decision  of  a  court  allowing  a  challenge  on  the 
part  of  the  commonwealth,  or  disallowing  a  chal- 
lenge on  the  part  of  the  accused,  whether  such 
challenge  be  a  principal  challenge  or  a  challenge 
to  the  favor,  is  matter  of  exception  on  the  part  of 
the  accused ;  which  it  is  right  to  have  reviewed  in 
the  appellate  court 

•Appellate  Practice— Jurors— Challenge  —  Right  of 
Accused  to  Except  to  Disallowance.— The  decision  of  a 
court  allowing  a  challenge  on  the  part  of  the  com- 
monwealth or  disallowing  a  challenge  on  the  part 
of  the  accused,  whether  such  challenge  be  a  princi- 
pal challenge  or  a  challenge  to  the  favor,  is  matter 
of  exception  on  the  part  of  the  accused,  which  is  his 
right  to  have  reviewed  in  the  appellate  court  The 
appellate  court  will  not  enquire  whether  injury  has 
been  done  to  the  prisoner  by  improperly  setting 


5.  Same— Jurors— Power  of  Court  to  Set  Aside  la  Ab- 
sence of  Challenge.— The  court  cannot  of  its  own, 
motion,  where  no  challenge  is  made,  without  good 
cause,  set  aside  a  juror,  except  whf re  he  is  dis- 
abled physically  or  mentally  from  properly  per- 
forming the  duties  of  a  juror,  or  is  disqualified  by 
statute. 

6.  Appellate  Practice — Jurors— Rvawrinatkm—Exca^ 
tlons.t— Though  in  all  cases  great  weight  is  josUy 
due  to  the  opinion  of  a  court  before  whom  the 
jurors  are  questioned  and  examined,  yet  upon 
exception  taken  the  appellate  court  must  judge 
from  the  facts  therein  stated,  whether  the  reasoo. 
for  setting  aside  a  juror  is  good  and  sufficient  or 

the  contrary. 
768    *7'  Criminal    Laws— Jurors— Opinion    Formed— 

Competency— Case  at  Bar.$— A  talesman  when 
examined  on  his  tfoir  dire  said  that  he  had  heard  a 
great  deal  said  about  the  case,  but  that  he  had  not 
heard  or  read  the  evidence  given  at  the  examina- 
tions before  the  mayor  or  Hustings  court:  and 
that  he  had  formed  no  opinion  on  the  subject  He 
then  stated  that  since  the  prisoner  had  been  in 
jail  his  wife  and  family  had  moved  to  the  lot  ad- 
joining his  residence,  and  had  lived  there:  that 
they  were  often  at  his  house,  and  that  there  was 
great  intimacy  between  the  families,  and  on  that 
account  he  would  rather  not  sit  In  the  case,  that 
his  mind  might  be  influenced :  and  in  answer  to  a 
question  from  the  court  he  said  he  was  unwilling 

aside  a  competent  juror,  but  the  law  will  intend 
prejudice  to  the  prisoner. 

In  Thompson  v.  Douglass.  S5  W.  Va.  8S7. 18  S.  E.  Rep. 
1016,  the  principal  case  on  this  point  is  disapproved, 
the  court  holding  that  the  mere  exclusion  of  a 
juror  upon  a  challenge  for  cause  upon  insufficient 
ground  will  not  be  cause  for  reversal:  and  in  com- 
menting upon  the  principal  case,  at  page  Vfi^ 
Brannon,  J.,  says:  *lam  of  opinion  that  this  deci- 
sion (Montague's  Case)  Is  erroneous,  and  hurtful  to 
the  practice  of  the  courts  and  the  administration  of 
justice,  and  ought  not  longer  to  prevaiL  The  doc- 
trine that  harmless  error  shall  not  reverse  and  rea- 
der fair  trials  abortive  has  made  great  progress 
since  the  date  of  the  decision  cited.  JiriiGS  liSi 
gave  no  reasons  in  the  opinion,  except  that  in  crim- 
inal cases  the  law  would  intend  harm  to  an  accused 
where  he  is  deprived  of  a  right  He  did  not  even 
refer  to  the  owxre  in  Clore's  Case,  8  Gratt  008.  and 
the  strong  argument  of  Jitdgb  Lomaz.  probably 
overlooking  them." 

t Appellate  Practice— Jurors— Examlnatloa—Bxn^ 
tlons.— Though  in  all  cases  great  weight  is  justly 
due  to  the  opinion  of  a  court  before  whom  the 
jurors  are  examined  and  questioned,  yet  upon 
exceptions  taken  the  appellate  court  must  judge 
from  the  facts  therein  stated,  whether  the  reason 
for  setting  aside  a  juror  is  good  and  sufficient  For 
this  proposition,  see  the  principal  case  cited  and 
approved  in  Cluverius  v.  Com.,  81  Va.  798. 

^Criminal  Law— Jurors— Opinion  Formed— Compe- 
tency.—See,  citing  the  principal  case.  Vau^han  v. 
Com..  85  Va.  674,  8  S.  E.  Rep.  584:  Muscoe  v.  Com..  88 
Va.  450, 10  S.  E.  Rep.  584,  and  applying  the  doctrine 
to  instructions. 

On  this  question,  see  the  principal  case  cited  iA 
Jackson  V.  Com.,  23  Oratt  988,  and  noU\  foU-meU  to 
Poindexter  v.  Com.,  88  Gratt  766:  fWft-moU  to 
Wormeley  v.  Com.,  10  Qratt  668;  Cluverius  v.  Cool. 
81  Va.  885;  SUte  v.  Baker.  83  W.  Va.  SS4.  99, 10  &  B. 
Rep.  641,  648. 
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to  trust  himself  under  the  circumstances:  He 
thought  he  could  give  the  prisoner  a  fair  trial  on 
the  evidence:  That  he  had  no  prejudice  for  or 
against  the  prisoner,  there  was  no  connection  by 
blood  or  marriage  between  them,  and  that  he  had 
never  spoke  to  the  prisoner's  wife  or  family  on  the 
subject  of  the  trial.  He  is  a  competent  Juror«  and 
it  is  error  to  set  him  aside,  for  which  the  prisoner 
may  except  and  have  the  Judgment  reversed. 

S.  Appellate  Practice— Jurors— flettinsr  Aside— Preju- 
dice.—The  appellate  court  will  not  enquire  whether 
injury  has  been  done  to  the  prisoner  by  improp- 
erly setting  aside  a  competent  Juror,  but  the  law 
will  intend  prejudice  to  the  prisoner. 

At  the  November  term  1852  of  the  Circuit 
court  of  Petersburg,  Lewis  Montague  was 
indicted  for  the  murder  of  Gardener  G. 
Thompson.  His  trial  came  on  in  June  1853, 
-when  he  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  be  hung. 

Upon    the   trial    several    questions    were 
made  by  the  prisoner,  but  only  one  of  them 
-was  considered  by  this  court :  That  relates 
to  the  exclusion  of  a  juror.     After  the  orig- 
inal panel  had  been   exhausted,    the  court 
directed  thirty-six  persons  to  be  summoned 
to  attend  as  jurors.     One  of  the  persons  so 
summoned    was   John  A.   Bzell,  who  being 
sworn  on  his  voir  dire,   and  being  interro- 
g'ated  by  the  court,  whether  he   had    made 
up  and  expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner,  answered  that 
he    had  heard  a  great  deal  said  about   the 
case,   but  that  he  had  not  heard  an3'  of  the 
evidence  given  in  at  the  examination  before 
the  mayor  or  before  the  Hustings  court,  and 
had    not    read    any   account    of  either    of 
those  examinations;  and   that    he   had  not 
formed    any    opinion  on  the  subject. 
769      *He  then  stated  voluntarily  and  with- 
out having  been  enquired  of  as  to  that 
matter,  that  since  the  prisoner  had  been  in 
jail,    the   wife   and   family  of  the  prisoner 
had  moved  to  the  lot  adjoining  his  (Ezeirs][ 
residence,   and  had  lived  there;  that    they 
were  often  at  his  house,  and  that  there  was 
l^reat  intimacy  between  the  families;    that 
on  that  account  he  would  rather  not   sit   in 
the  case;    that  his  judgment  might  be  in- 
fluenced.    And   being   asked  by  the   court, 
whether   his   unwillingness  to    serve  arose 
from    its  being  an  unpleasant  duty,  or  be- 
cause   he    was    unwilling   to  trust  himself 
under  the  circumstances,   he  replied,  it  was 
because  he  was   unwilling   to  trust  himself 
tinder  the  circumstances.     And  being  asked 
whether  he  could  now  give  the    prisoner  a 
fair  trial  on  the  evidence  which   he    might 
hear    on    the    jury,    he    answered,  that  he 
thought    he   could.     He  also  stated  that  he 
bad  no  prejudice  for  or  against  the  prisoner : 
That  there  was  no  connection   by   blood   or 
marriage,  between  himself  and  the  prisoner 
or  their  families.     He  also  stated    that    he 
had  never   conversed    with    the    prisoner's 
wife  or  any  of  his  family,  or  spoke  to  any 
of    them  on  the  subject  of  this  trial.     And 
thereupon  the  court  rejected    the  said  Kzell 
as  a  juror ;  and  the  prisoner  excepted.     Upon 
the   application  of  the  prisoner   this   court 
g^ranted  him  a  writ  of  error. 


Joynes  and  Patton,  for  the  prisoner,  in- 
sisted : 

1st.  That  Kzell  was  a  competent  juror, 
Hailstock's  Case,  2  Gratt.  564 ;  Clore's  Case, 
8  Id.  606;  Wormeley's  Case,  supra  658. 

2d.  That  it  was  error  to  reject  him  from 
the  panel,  for  which  the  prisoner  was  enti- 
tled to  have  the  judgment  reversed.  They 
insisted  that  the  opinion  to  the  contrary 
expressed  in  Clore's  Case,  was  not  sustained 
by  the  authorities  cited  to  support  it,  and 
was  condemned  by  the  uniform  current  of 
decisions  in  England,  and  by  our  own 

770  statute.      They   cited    The    King  *v. 
Willis,  Barnard,  King's  Bench  R.  108; 

President,  &c.  of  Brooklyn  v.  Patchen,  8 
Wend.  R.  47;  Heath's  Case,  1  Rob.  R.  735; 
Sperry's  Case,  9  Leigh  623;  The  King  v. 
Inhab.  St.  Michael,  2  W.  Bl.  718;  Doebler 
V.  Commonwealth,  3  Serg.  &  Rawle  237; 
Eaton  V.  Commonwealth,  6  Binn.  R.  447; 
Jones  V.  State,  3  Blackf .  R.  37 ;  Common- 
wealth V.  Spring,  Amer.  Law  Reg.  424; 
Leath's  Case,  1  Va.  Cas.  151 ;  State  v. 
Shaw,  3  Ired.  R.  532,  and  Gaston,  J.'s 
opinion  in  this  case;  Rawls  v.  The  State,  8 
Smedes  Sl  Marsh.  599;  Commonwealth  v. 
Parker,  2  Pick.  R.  550;  State  v.  Benton,  2 
Dev.  &  Bat.  1% ;  The  King  v.  Edmonds,  4 
Barn.  &  Aid.  471 ;  State  v.  Lytte,  5  Ired. 
R.  58 ;  Hines  v.  The  State,  8  Humph.  R. 
597 ;  Boles  v.  The  State,  13  Smedes  &  Marsh. 
398 ;  Judge  v.  The  State,  Georgia  R.  173 ; 
Commonwealth  v.  Lesher,  17  Serg.  Sl  Rawle 
155;  Code,  ch.  208,  {  9,  p.  744. 

3d.  That  it  was  error  in  the  court  to  set 
aside  the  juror,  upon  its  own  motion,  with- 
out any  objection  either  by  the  prisoner  or 
the  attorney  for  the  commonwealth.  The 
opinion  of  Gaston,  J.,  in  Benton's  Case,  2 
Dev.  8l  Bat.  196,  218;  Spring's  Case,  Amer. 
Law  Reg.  424 ;  1  Rev.  Code  of  1819,  607. 

The  Attorney  General,  for  the  common- 
wealth. Insisted: 

1st.  That  the  judge  who  presided  at  the 
trial  having  held  that  Ezell  was  not  an  im- 
partial juror,  he  must  be  so  considered  in 
this  court.  This  principle  is  referred  to  in 
Clore's  Case,  8  Gratt.  606;  People  v.  Bodine, 
1  Denio's  R.  281 ;  Honeyman's  Case,  3  Id. 
121 ;  Freeman's  Case,  4  Id.  9,  31-37;  Harris- 
burg  Bank  v.  Foster,  8  Watts  R.  304. 

2d.  That  the  court  had  authority  to  set 
aside  the  juror  without  any  objection  ex- 
pressly made  by  either  the  prisoner  or  the 
attorney  for  the  commonwealth.  Cornell's 
Case,  2  Mason's  R.  91,    94,  104;  Com- 

771  monwealth   *v.    Stockley,     10    Leigh 
678;  Damon's    Case,    13    Wend.    351; 

Lewis'  Case,  9  Smedes  &  Marsh.  115;  Ben- 
ton's Case,  2  Dev.  &  Bat.  196;  Hines  v.  The 
State,  8  Humph.  R.  597.  And  such  is  the 
constant  practice  in  the  Circuit  courts. 

3d.  That  a  challenge  to  the  favor  raises 
a  mere  question  of  fact,  whether  the  juror 
is  partial ;  which  question  was  at  common 
law  decided  by  triers.  That  the  law  of 
Virginia  which  makes  the  court  the  trier, 
does  not  change  the  nature  of  the  question : 
It  remains  a  question  of  fact  to  be  decided 
upon    all  the   evidence  furnished,   as    well 
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the  statement  aqd  deportment  of  the  jnror, 
when  examined  as  a  witness  touching*  his 
own  indi  fferency ,  as  those  of  other  wit- 
nesses, if  others  are  examined.  From  the 
decision  of  this  fact  by  the  triers,  whether 
they  be  the  court  or  others,  there  can  be 
properly  no  appeal,  because  no  other  tri- 
bunal can  weigh  the  evidence  on  which  it 
rests.  And  it  might  well  be  contended  that 
there  has  been  no  case  in  Virginia  in  which 
judgment  has  been  reversed  for  a  decision 
of  tiie  court  on  a  challenge  going  only  to 
the  favor.  But  he  insisted  that  at  most  the 
courts  had  never  reviewed  such  decisions 
further  than  to  see  that  no  partial  juror 
had  been  put  on  the  prisoner;  and  that  was 
enough  for  this  case.  He  insisted  that  the 
distinction  was  between  cases  where  there 
was  ground  of  principal  challenge  and  where 
it  was  a  ground  of  challenge  to  the  favor. 
He  referred  to  the  opinion  of  Gaston,  J.,  in 
Benton's  Case,  2  Dev.  &  Bat.  213,  221 ; 
Clore's  (3ase,  8  Gratt.  606;  Cornell's  Case,  2 
Mason's  R.  91 ;  Tatum  v.  Young,  1  Port.  R. 
296,  308;  Marshall's  Case,  8  Alab.  R.  302; 
Henry's  Case,  4  Humph.  R.  270. 

LEEt  J*»  delivered  the  opinion  of  the 
court. 

It  seemeth  to  the  court  here,  that  in  pro- 
ceeding to  the  trial  of  a  party  charged 
772  with  a  felonious  offence,  it  *is  com- 
petent to  the  court  of  its  own  motion 
without  the  suggestion  of  either  party,  to 
examine  upon  oath  all  who  may  have  been 
summoned  to  serve  upon  the  jury  touching 
any  disability  created  by  statute,  such  as 
infancy,  want  of  freehold  or  property 
qualifications,  or  in  a  capital  case,  con- 
scientious scruples  on  the  subject  of 
capital  punishment;  and  that  upon  any 
such  disability  being  thus  made  to  appear, 
or  if  it  be  shown  that  any  one  so  sum- 
moned has  been  convicted  of  perjury, 
such  court  lawfully  may,  and  should,  set 
aside  any  such  juror  of  its  own  action, 
without  objection  made  by  either  party; 
and  that  in  such  case  the  disqualification  or 
disability  created  by  statute  is  to  be  distin- 
guished from  matter  of  challenge  by  the 
parties,  which  imputes  no  absolute  want  of 
capacity  or  eligibility  to  serve  on  any  such 
case,  but  a  want  of  fitness  to  serve  on  the 
particular  case  at  bar  for  the  cause  assigned. 

And  it  further  seemeth  to  the  court  that 
in  a  case  of  necessity  and  to  prevent  a  failure 
of  the  ends  of  justice,  it  is  also  competent 
for  the  court  to  excuse  or  set  aside  a  juror 
who,  although  free  from  any  statutory  dis- 
ability, and  possessing  the  leg-al  qualifica- 
tions of  a  juror,  and  standing  indifferent 
between  the  commonwealth  and  the  accused, 
is  yet  disabled,  physically  or  mentally,  by 
disease,  domestic  affliction,  ignorance  of 
the  vernacular  tong'ue,  loss  of  hearing  or 
other  like  cause,  from  properly  performing 
the  duties  of  a  juror;  and  this  of  its  own 
motion  without  the  suggestion  or  consent  of 
either  party ;  but  that  the  power  of  so  doing 
is  to  be  exerted  with  due  caution  and  cir- 
cumspection, and  in  the  exercise  of  a  sound 


discretion,  for  the  same  purposes  and  upon 
the  same  grounds  and  principles  which  gov- 
ern the  court  in  the  exercise  of  its  discre- 
tion to  discharge  a  jury  sworn  in  a  criminal 
case  before  they  shall  have  rendered  a  ver- 
dict ;  the  former  power  being-  in  effect 

773  but  a  corollary  from  the  "latter,  which 
has    been   confirmed   by   a  statutory 

provision. 

And  it  further  seemeth  to  this  court,  that 
if  in  any  such  case,  a  Circuit  court  shall 
have  erroneously  exercised  its  discretion  by 
discharging  any  such  juror  without  such 
good  and  sufficient  cause  as  aforesaid,  it  is 
matter  of  exception  on  the  part  of  the  ac- 
cused, for  which  the  judg-ment  of  the  said 
Circuit  court  may  be  reviewed  and  reversed 
in  this  court. 

And  it  further  seemeth  to  this  court,  that 
as  by  the  law  of  Virginia,  no  challenge  of 
a  juror  is  allowed  to  the  commonwealth  ex- 
cept for  cause,  so  when  any  such  challenge 
shall  be  made  on  the  part  of  the  common- 
wealth, the  cause  thereof  shall  be  shown, 
and  the  same  must  constitute  a  good  and 
legal  cause  for  the  exclusion  of  such  juror; 
and  if  the  same  be  found  vague,  uncertain 
or  irrelevant,  it  should  be  overruled  by  the 
court. 

And  it  further  seemeth  to  this  court,  that 
as  by  law  all  challenges  are  to  be  tried  in 
the  court  in  which  they  are  made;  and  as 
the  court  is  required  to  sign  a  bill  of  excep- 
tions in  a  criminal  cause,  when  tendered  by 
a  party  for  whom  a  writ  of  error  lies  to  an 
appellate  court,  the  decision  of  a  Circuit 
court  allowing-  a  challenge  on  the  part  of 
the  commonwealth,  or  disallowing-  a  chal- 
lenge on  the  part  of  the  accused,  is  matter 
of  exception  on  the  part  of  the  accused, 
whether  such  challenge  be  a  principal  chal- 
lenge or  a  challenge  to  the  favor;  and  that 
it  «s  the  right  of  the  accused  to  have  such 
cause  of  challenge  reviewed  in  this  court, 
and  if  the  same  be  found  insufficient,  that 
the  judgment  of  the  court  should  be  for  that 
cause  reversed. 

And  it  further  seemeth  to  this  court  that 
as  a  court  in  a  criminal  cause  where   a  di- 
rect challenge  is  made  on  the  part  of   the 
commonwealth  to  a  juror  cannot  rig-htfnlly 
allow  the  same  and  set  aside  the  juror 

774  unless  *good  and  sufficient   cause  be 
shown  for  such  challenge,  still  less  can 

the  court  of  its  own  motion,  where  no 
challenge  is  made,  without  cause  or  without 
good  and  sufficient  cause,  set  aside  a  juror, 
except  as  has  been  hereinbefore  declared. 

And  it  further  seemeth  to  this  court,  that 
although  in  all  cases  great  weig-ht  is  justly 
due  to  the  opinion  of  a  court  before  whom 
the  jurors  are  questioned  and  examined,  yet 
that  upon  exception  taken,  this  court  must 
judge  from  the  facts  therein  stated,  whether 
the  reason  for  setting  aside  a  juror  is  good 
and  sufficient  or  the  contrary.  And  that 
upon  the  facts  set  out  in  the  bill  of  excep- 
tions taken  to  the  exclusion  of  the  juror 
John  A.  Kzell,  it  seemeth  to  this  court  that 
said  juror  even  if  he  had  been  directly  chal- 
lenged for  cause  on  the  part  of  the  common - 
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wealth,  should  have  been  adjudged  to  stand 
impartial  and  indifferent  between  the  com- 
monwealth and  the  plaintiff,  and  that  no 
just  cause  of  exception  whatever  is  made 
to  appear ;  and  that  if  no  other  objection 
were  shown  to  the  said  Ezell,  it  was  the 
right  of  the  prisoner  that  he  should  be  placed 
upon  the  panel  out  of  which  the  jury  was 
to  be  chosen. 

And  it  further  seemeth  to  this  court  that 
it  is  no  answer  to  this  objection  that  the 
said  juror,  John  A.  Ezell,  was  not  one  of 
the  original  twenty-four  summoned  and  re- 
turned upon  the  venire  facias  in  the  cause, 
but  was  one  of  the  thirty -six  talesmen  sum- 
moned by  order  of  the  court  after  the  panel 
of  the  original  twenty-four  had  been  ex- 
hausted, because  in  the  opinion  of  this 
court,  the  court  possesses  no  other  or  greater 
power  to  set  aside  a  talesman  who  has  been 
duly  summoned  than  it  does  to  set  aside  one 
returned  upon  the  original  panel. 

And  it  further  seemeth  to  this  court,  that 
while  it  may  not  be  impossible  nor  yet 
difficult    to  show  how   the  plaintifP  might 

have  been  prejudiced  by  the  exclusion 
775      *of  the  juror  JBzell,    under  the   facts 

and  circumstances  disclosed  by  the 
record  in  this  case,  yet  that  it  is  not  neces- 
sary that  the  court  should  enter  upon  any 
such  enquiry;  because  in  the  opinion  of 
this  court  where  any  legal  right  has  been 
denied  to  a  party  on  trial  for  a  criminal 
offence,  or  any  of  the  safeguards  thrown 
around  him  by  law  for  his  protection,  has 
been  disregarded,  it  is  not  for  this  court  to 
say  what  might  or  might  not  have  been  the 
effect  upon  the  case  of  the  accused :  The 
law  will  intend  prejudice  if  it  be  necessary 
to  enable  him  to  exercise  his  right  to  have 
the  judgment  of  the  court  reviewed  in  the 
appellate  tribunal,  and  will  hold  it  impos- 
sible in  such  a  case  to  say  that  a  fair  and 
impartial  trial  has  been  had. 

And  it  seemeth  further  to  this  court,  that 
as  the  questions  arising  upon  the  record  in 
this  case,  other  than  those  upon  which  the 
opinion  of  the  court  has  been  hereinbefore 
expressed,  may  not  again  occur  upon  any 
future  trial  of  this  cause,  it  is  unnecessary 
for  this  court  at  this  time  to  express  any 
opinion  upon  them. 

Wherefore  and  for  the  reason  hereinbefore 
expressed,  it  seemeth  to  the  court  here,  that 
the  judgment  aforesaid  is  erroneous.  There- 
fore it  is  considered  that  the  same  be  re- 
versed and  annulled ;  and  it  is  ordered  that 
the  verdict  rendered  by  the  jury  be  set 
aside,  and  that  the  cause  be  remanded  to 
the  said  Circuit  court  with  directions  to 
proceed  in  the  manner  prescribed  by  law 
to  cause  another  jury  duly  qualified  to  come 
and  to  say  whether  the  said  I^ewis  Monta- 
gue be  guilty  of  the  felony  wherewith  he 
stands  accused  or  not  guilty,  and  further  to 
proceed  as  the  law  requires. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Petersburg. 

Judgment  reversed. 


776  *Cady  v.  The  Commonwealth. 

January  Term,  1851,  Riclimoiid. 

I  Crlnlnal  Law— Utterioff  Forged  Note— Parol  Proof  of 
Existence  of  Bank— Sarplosage.*— On  a  prosecution 
for  ntterlnff  and  attempting  to  employ  as  true  a 
forced  note  parportinr  to  be  tlie  note  of  the  Bank 
of  Delaware  in  Pennsylvania,  a  banking  company 
authorized  by  the  laws  of  Pennsylvania,  the 
existence  of  such  a  bank  may  be  proved  by  parol 
evidence.  The  averment  that  it  was  authorized 
by  the  laws  of  Pennsylvania  is  surplusage,  and 
need  not  be  proved. 

3.  Same— indictment— Date  Stated  In  PIffures— Bffect.— 

The  time  when  the  offence  is  alleged  in  the  indict- 
ment to  have  been  committed,  beinff  stated  in 
flffures,  is  no  error. 

Daniel  Cady  was  indicted  in  the  Circuit 
court  of  Ohio  county,  for  that  he  on  the 
16th  day  of  September  1853,  at  the  county 
aforesaid,  feloniously  did  utter  and  attempt 
to  employ  as  true,  to  Caroline  Seabright, 
a  certain  false  and  forged  bank  note,  pur- 
porting to  be  a  true  and  genuine  bank  note, 
for  the  payment  of  ten  dollars,  of  the  Bank 
of  Delaware  county,  Chester,  Pennsylvania, 
the  same  being  a  banking  company  au- 
thorized by  the  laws  of  Pennsylvania,  with 
intent  to  defraud  the  said  Caroline  Sea- 
bright  ;  he,  the  said  Daniel  Cady,  then  and 
there  knowing  the  said  false  and  forged 
note  to  be  false  and  forged,  against  the 
peace,  &c. 

On  the  trial  the  prisoner  filed  a  bill  of  ex- 
ceptions to  an  opinion  of  the  court,  in  which 
it  is  stated,  that  the  commonwealth  offered 
no  evidence  to  prove  that  there  was  such  a 
bank  in  the  state  of  Pennsylvania  as  the 
Bank  of  Delaware  county,  except  the  evi- 
dence of  witnesses  who  proved  that  there 
was  such  a  bank  in  Pennsylvania,  and  they 
had  seen  and  well  knew  the  genuine  notes 
of  it.  To  the  sufficiency  of  which  evidence 
to  prove  this  fact,  and  that  it  was  estab- 
lished  by  the  laws  of  Pennsylvania, 

777  the  prisoner  objected,  *and  also   in- 
sisted  that   it  was   incumbent  on  the 

commonwealth  in  this  case,  before  he  could 
be  convicted  of  the  ofFence  charged  in  the 
indictment,  to  produce  the  law  of  the  state 
of  Pennsylvania,  or  a  copy  thereof,  author- 
izing or  creating  the  Bank  of  Delaware 
county.  But  the  court  overruled  said  ob- 
jections ;  and  also  ruled  that  it  was  not  nec- 
essary for  the  commonwealth,  in  order  to 
convict  the  prisoner  of  the  offence  where- 
with he  stands  charged  by  the  said  indict- 
ment, to  offer  in  evidence,  or  produce  on 
the  trial  any  law  of  Pennsylvania,  or  copy 
thereof,  authorizing  or  creating  the  Bank 
of  Delaware  county. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  two  years.  And  thereupon 
he  moved  in  arrest  of  judgment :  1st.  Be- 
cause he  says  that  the  indictment  does  not 

*See  monographic  TMte  on  "Indictments,  Informa- 
tions and  Presentments,'*  appended  to  Boyle  v. 
Ck>m.,  14  Qratt.  G74:  also,  foot-note  to  Lazier  v.  Com., 
10  Gratt.  708. 
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charge  him  with  uttering  or  attempting  to 
employ  as  true  any  false  and  forged  note 
or  bill  of  a  banking  company ;  but  with  ut- 
tering and  attempting  to  employ  as  true  a 
false  and  forged  bank  note  on  the  Bank  of 
Delaware  county,  not  charging  it  to  be  a 
banking  company ;  and  because  the  said  in- 
dictment does  not  charge  him  with  uttering 
or  attempting  to  employ  as  true  a  false  and 
forged  note  of  a  banking  compan^^  2d. 
Because  the  time  when  the  said  supposed 
offence  was  committed,  is  laid  in  the  indict- 
ment in  figures  and  not  in  words. 

The  court  overruled  the  objections,  and 
sentenced  the  prisoner  in  accordance  with 
the  verdict  of  the  jury.  Whereupon  he  ap- 
plied to  this  court  for  a  writ  of  error,  which 
was  awarded. 

Jacob,  for  the  prisoner. 
The   Attorney   General,  for  the  common- 
wealth. 

SAMUELS,    J.     This    cause  is   brought 
here  by  writ  of  error  to  a  judgment  of 
778      the    Circuit   court  of  Ohio  *county, 
whereby  the  plaintiff  was  condemned 
to  imprisonment  in  the  penitentiary. 

The  indictment  was  for  the  felonious 
offence  of  knowingly  uttering  and  attempt- 
ing to  employ  as  true  a  false  and  forged 
bank  note  for  the  payment  of  ten  dollars,  of 
the  Bank  of  Delaware  county  at  Chester, 
Pennsylvania,  the  same  being  a  banking 
company  authorized  by  the  laws  of  the  state 
of  Pennsylvania,  with  intent  to  defraud, 
Ac, 

The  prosecution  is  under  {  3,  ch.  193,  p. 
732,  3  of  the  Code  of  1849.  This  section  so 
far  as  it  regards  bank  notes,  is  enacted 
against  two  classes  of  offences: 

1st.  The  forgery  of  a  note  of  a  banking 
company,  or  knowingly  uttering  and  at- 
tempting to  employ  as  true,  a  forged  note 
of  a  banking  company  which  does  exist. 

2d.  The  forgery  of  a  note,  or  knowingly 
uttering  or  attempting  to  employ  as  true,  a 
forged  note  purporting  to  be  the  note  of  a 
banking  company  when  such  company  does 
not  exist. 

The  prosecution  in  this  case  was  had  as 
against  an  offence  of  the  first  of  these 
classes.  A  question  was  made  in  the  Cir- 
cuit court,  and  in  this  court,   whether    the 


commonwealth  was  not  required  to  prove 
the  existence  of  the  banking  company  by 
producing  the  written  law  of  Pennsylvania 
giving  it  existence :  The  Circuit  court  de- 
cided that  parol  evidence  was  admissible, 
and  that  written  evidence  was  not  neces- 
sary. 

The  statute  obviously  contemplates  the 
notes  of  any  banking  company  having  ex- 
istence ;  but  it  is  in  nowise  of  the  essence 
of  the  offence  that  the  banking  company 
should  have  been  organized  in  any  particu- 
lar mode :  It  is  immaterial  whether  it  existed 
by  written  charter  or  not.  The  allegation 
that  the  bank  was  authorized  by  law  in 
Pennsylvania  is  therefore  mere  surplusage, 
and  need  not  be  proven.     The  Circuit  court 

correctly  decided  that  parol  proof  was 
779      ^admissible  to  prove  the  existence  of 

the  banking  company. 

The  plaintiff  further  alleges  that  the 
Circuit  court  erred  in  overruling  his  motion 
in  arrest  of  judgment.  It  is  said  the  mo- 
tion should  have  been  sustained  because  the 
indictment  does  not  follow  the  language  of 
the  statute  creating  the  offence.  This  is  a 
mistake  of  fact.  The  indictment  substan- 
tially sets  forth  all  the  facts  constituting 
the  offence,  the  felonious  intent,  the  forged 
character  of  the  note,  the  existence  of  the 
company,  the  knowledge  of  the  plaintiff 
that  it  was  forged,  the  uttering  and  at- 
tempting to  employ  it  as  true,  and  the  in- 
tent to  defraud  are  all  alleged ;  and  nothing 
more  is  required  to  complete  the  offence. 

It  is  further  alleged  that  the  judgment 
should  have  been  arrested  because  the  time 
when  the  offence  is  alleged  to  have  been 
committed  is  expressed  in  figures  and  not 
in  words.  This  objection  was  made  before 
this  court  at  its  July  term  1853,  in  the  case 
of  Lazier  v.  The  Commonwealth,  supra 
708,  and  it  was  there  decided  that  it  was 
not  material  that  dates  should  be  given  in 
words,  but  that  they  might  be  expressed  in 
figures. 

I  am  of  opinion  the  judgment  should  be 
affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  Samuels,  J. 

Judgment  affirmed. 
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ACTIONS. 

1.  To  entitle  a  party  to  recover  back 
money  which  he  has  paid  upon  a  contract 
which  has  been  wholly  rescinded,  or  the 
consideration  of  which  has  wholly  failed, 
he  must  not  have  been  g'uilty  of  any  fraud 
or  illegal  conduct  in  the  transaction. 

Johnson's  ez'x  v.  Jenningrs'  adm'r,       1 

2.  A  remainderman  not  having*  the  right 
of  po^ession  of  a  slave  at  the  time  it  is 
sold  by  the  tenant  for  life,  cannot  maintain 
trover  for  its  recovery. 

Philips  &  als.  v,  Martiney's  ez'or,    333 

ADVERSARY  POSSESSION. 

1.  A  executes  a  deed  of  trust  to  secure  a 
debt;  and  then  sells  a  part  of  the  land  to 
H,  and  gives  him  a  title  bond ;  and  H  takes 
possession.  The  land  is  afterwards  sold 
under  the  deed  of  trust,  and  H  continues 
to  hold.  The  possession  by  A  after  the 
deed  was  as  tenant  by  sufferance ;  and  the 
possession  by  H,  after  his  entry,  was  of 
the  same  character;  and  therefore  the  stat- 
ute of  limitations  is  no  bar  to  an  action  by 
the  purchaser  under  the  deed  for  the  recov- 
ery of  the  land. 

Creigh's  heirs  v.  Henson,  231 

2.  An  open,  exclusive,  notorious  and  un- 
interrupted possession  of  land  for  more  than 
twenty  years,  taken,  held  and  claimed  under 
at  parol  gift  from  a  plaintiff  in  ejectment, 
for  a  life  not  yet  terminated,  is  no  bar  to 
his  recovery  in  the  action. 

Clarke  v.  McClure,  305 

3.  As  a  general  rule  possession  to  give 
title,  must  be  adversary ;  and  where  a  de- 
fendant has  entered  under  the  plaintiff,  and 
acknowledged  his  title  as  that  under  which 
he  holds,  he  cannot  controvert  it. 

Idem,        305 

4.  To  make  out  a  title  by  adverse  posses- 
sion, as  a  general  rule,  the  title  must  be 
adverse  in  its  inception.  Idem,        305 

5.  An  adverse  possession  depends  upon 
the  intention  with  which  the  possession 
was  taken  and  held.  Where  the  act  itself 
imports  that  there  is  a  superior  title  in  an- 
other by  whose  permission,  and  in  subordi- 
nation to  whose  continuing  and  subsisting 
title  the  entry  .  is  made,  such  eiftry  cannot 
i>e  adverse  to  the  owner  of  the  legal  title ; 
and  such  possession  so  commencing,  cannot 
be  converted  into  an  adverse  possession  but 
by  disclaimer,  the  assertion  of  an  adverse 
title  and  notice,   i  Idem,        305 

6.  A  vendee  who  enters  under  an  execu- 
tory contract  which  leaves  the  legal  title 
where  it  was,  and  contemplates  a  future 
conveyance,  enters  in  subordination  to  it, 
holds  under,  and   relies   upon   it  to  protect 


his  possession  in  the  mean  time:  And  in 
such  case,  as  also  in  the  case  of  lessee, 
mortgagee,  cestui  que  trust  and  the  like,  a 
privity  exists  which  precludes  the  idea  of  a 
hostile  tortious  possession  which  could 
silently  ripen  into  a  title  by  adverse  pos- 
session under  the  statute  of  limitations. 

Idem,        305 

7.  An  entry  on  land  under  a  parol  gift 
from  the  owner,  and  a  claim  to  hold  any 
estate  by  virtue  of  the  gift,  is  in  its  nature, 
the  recognition  of  the  continued  existence 
of  a  subsisting  title  in  the  legal  owner :  And 
a  claim  to  hold  any  estate  by  gift  from  the 
legal  owner,  is  a  claim  to  hold  in  subordi- 
nation to  his  legal  title.  Idem,        305 

8.  Bill  by  H,  junior  patentee,  against  R, 
senior  patentee,  claiming  land  covered  by 
both  patents;  and  there  is  a  decree  accord- 
ingly, and  for  a  conveyance  by  R  to  H ;  but 
it  is  never  executed.  H  occupies  a  part  of 
his  land,  though  not  that  part  in  the  inter- 
lock, and  holds  for  many  years.  H  and 
those  claiming  under  him  have  adversary 
possession  of  the  land  to  the  bounds  of  his 
patent. 

Anderson  v.  Harvey's  heirs,  386 

9.  A  purchaser  under  R  cuts  the  wood 
upon  the  interlock,  and  converts  it  into  coal 
upon  the  land,  and  removes  and  uses  it. 
This  temporary  possession  did  not  disseize 
the  heirs  of  H.  Idem,        386 

10.  After   the   forfeiture    of   land  to    the 
commonwealth    under  the  delinquent 

782      land  *laws,  no  possession  thereof  ad- 
verse to  the  proprietor  in  whose  name 
it  was  forfeited,  can  ruH   against   the  com- 
monwealth. 

Staats  V.  Board,  400 

Wild's  lessee  v.  Serpell,  405 

11.  Quaere :  Whether  after  the  lien  of  the 
commonwealth  for  taxes  attaches  to  lands, 
any  possession  adverse  to  the  proprietor 
can  impede  the  right  of  the  commonwealth 
to  subject  said  lands  to  sale  or  forfeiture 
for  such  taxes;  and  as  a  consequence  to 
transfer  to  a  purchaser  or  vest  in  an  actual 
occupant,  or  subject  to  re-entry  and  grant, 
such  forfeited  lands. 

Staats  V,  Board,  400 

12.  Though  the  deed  executed  by  the 
sheriff  for  land  sold  for  taxes,  be  defective, 
it  is  competent  evidence  to  show,  with  other 
evidence,  an  actual  entry  under  a  claim  of 
title,  and  a  continued  holding  thereunder, 
so  as  to  make  out  a  title  or  right  of  entry 
by  actual  possession.  Possession  so  taken 
and  continued  for  the  time  prescribed, 
might  ripen  into  a  right  of  possession,  and 
so  bar  the  right  of  entry  of  the  opposing 
party. 

Flanagan  v,  Grimmet  &  als.,  421 
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13.  An  actual  possession  of  land  claiming 
the  same  adversely,  does  not  prevent  the 
operation  of  the  deed  made  by  a  commis- 
sioner of  delinquent  lands,  conveying  to  a 
purchaser  the  commonwealth's  right  to  the 

land. 

Smith  &  al.  z/.  Chapman,  445 

14.  K  conveys  a  slave  to  his  step  son  by 
deed  for  value,  and  retains  possession  of 
the  slave  and  her  increase  for  many  years. 
It  is  not  an  adversary  possession,  affording 
him  the  protection  of  the  statute  of  limita- 
tions. 

Roberts  v.  King,  184 

AFFIDAVIT. 

1.  The  affidavit  of  a  witness  of  his  ina- 
bility to  attend  the  court,  not  liaving  been 
objected  to  in  the  court  below  for  want  of 
notice,  that  objection  cannot  be  made  in 
the  appellate  court. 

Tayloe  v.  Smith,  SS7 

2.  Such  affidavit  is  sufficient  to  authorize 
his  deposition  which  has  been  taken  de 
bene  esse,  to  be  read  as  evidence. 

Idem,        557 

APPELLATE  COURT. 

1.  A  party  complaining  of  the  admission 
of  improper  evidence,  must  state  the  facts 
in  his  bill  of  exceptions,  from  which  it  will 
appear  affirmatively,  to  the  appellate  court, 
that  the  evidence  was  improper. 

Johnson's  ex'x  v.  Jennings*  adm'r,      1 

2.  In  assumpsit  for  money  lent  and  paid, 
the  issues  being  '*non  assumpsit,"  and 
**the  statute  of  limitations,"  and  the  ver- 
dict being  for  the  defendant  alone  on  the 
last  plea,  the  admission  of  improper  evi- 
dence having  reference  to  the  issue  on  the 
first  plea  only,  and  which  could  have  no 
influence  on  the  issue  on  the  last  plea,  is 
not  ground  for  reversing  the  judgment. 

•  Idem,        1 

3.  A  question  is  propounded  to  a  witness, 
which  is  objected  to,  but  the  objection  is 
overruled,  and  an  exception  is  taken.  The 
exception  does  not  state  the  answer  of  the 
witness,  or  that  he  answered  the  question. 
The  appellate  court  will  not  reverse  the 
judgment.  Idem,        1 

4.  In  an  exception  to  the  opinion  of  the 
court  excluding  evidence,  the  exception 
must  show  the  relevancy  of  the  evidence, 
or  it  is  no  ground  for  reversing  the  judg- 
ment. Idem,        1 

5.  If  an  exception  is  taken  to  an  opinion 
of  the  court  excluding  written  evidence, 
and  the  evidence  is  made  a  part  of  the  ex- 
ception, and  is  against  the  party  excepting, 
the  exclusion  of  the  evidence  is  not  error 
of  which  the  exceptant  can  complain. 

Idem,        1 

6.  Upon  an  application  to  establish  a 
public  landing,  if  no  motion  has  been  made 
in  the  county  court  to  quash  the  report  of 
the  viewers,  it  is  too  late  to  object  to  it  in 
the  appellate  court. 

Muire  v.  Falconer  &  al.,  12 


7.  In  such  a  case  a  party  opposed  to  the 
establishment  of  the  landing,  having  made 
himself  a  party  in  the  cause,  and  taken  an 
appeal,  upon  which  all  the  proceedings  sub- 
sequent to  the  report  of  the  viewers  were 
quashed ;  and  it  being  proved  that  after  the 
cause  went  back  he  was  served  with  notice, 
and  he  having  appeared  and  opposed  the 
establishment  of  Uie  landing  without  ob- 
jecting to  the  sufficiency  of  the  notice,  he 
cannot  object  to  it  in  the  appellate  court. 

Idem,        12 

8.  If  an  instruction  is  given  on  an  ab- 
stract question  which  may  mislead  the  jury, 
it  is  an  error  for  which  the  judgment  will 
be  reversed. 

Pasley  v.  English,  236 

9.  Bill  against  two,  and  taken  for  con- 
fessed as  to  one  of  them,  and  a  joint  decree: 
Upon  appeal  by  the  one  as  to  whom  the  bill 
was  taken  for  confessed,  the  decree  if  erro- 
neous, will  be  reversed  as  to  both. 

Purcell  V,  McCleary  &  al.,  246 

10.  The  affidavit  of  a  witness  that  he  was 
unable  to  attend  the  court,  not  having 

783      ♦been  objected  to  for  want  of  notice, 
that  objection  cannot   be  made  in  the 
appellate  court. 

Tayloe  v.  Smith,  557 

11.  A  writ  of  error  may  be  awarded  in  a 
criminal  cause  during  the  term  of  the 
court,  returnable  to  the  same  term;  and 
may  be  then  heard. 

Lazier's  Case,  7()S 

12.  Though  in  all  cases  great  weight  is 
justly  due  to  the  opinion  of  the  court  before 
whom  jurors  are  questioned  and  examined, 
yet  upon  exception  taken,  the  appellate 
court  must  judge  from  the  facts  therein 
stated,  whether  the  reason  for  setting  aside 
a  juror  is  good  and  sufficient  or  the  con- 
trary. Montague's  Case,        767 

13.  The  court  sets  aside  a  competent  juror : 
This  is  error  for  which  the  prisoner  may 
except,  and  have  the  judgment  reversed. 

Idem,        767 

14.  The  appellate  court  will  not  enqniie 
whether  injury  has  been  done  to  the  pris- 
oner by  improperly  setting  aside  a  compe- 
tent juror ;  but  the  law  will  intend  prejudice 
to  the  prisoner.  Idem,        767 

15.  A  decree  states  that  an  order  of  pub- 
lication against  an  absent  defendant,  had 
been  duly  published.  It  is  to  be  taken  in 
an  appellate  court,  that  everything  required 
by  the  statute  was  done. 

Moore  &  als.  v.  Holt,  2d4 

16.  In  a*controversy  between  the  common- 
wealth and  a  person  convicted  of  a  felony, 
in  respect  to  the  costs,  the  Supreme  court 
of  appeals  has  jurisdiction,  without  regard 
to  the  amount  involved. 

Anglea  v.  The  Commonwealth,  696 

ARDENT  SPIRITS. 

1.  A  presentment  for  selling  ardent  spirits 
to  be  drunk  at  the  place  where  sold,  with- 
out having  obtained  a  license  to  keep  an 
ordinary,  describes  the  defendant  as  a  free 
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negro.      This    description    is    immaterial, 
and  need  not  be  proved. 

Scott's  Case,        749 

2.  In  such  a  prosecution  a  writ  of  error 
lies  for  the  commonwealth. 

Idem,        749 

ASSIGNOR  AND  ASSIGNEE. 

1.  An  assignment  of  a  bond,  in  the  ab- 
sence of  an  express  agreement  to  the  con- 
trary, imports  a  guaranty  that  the  assignee 
shall  receive  the  full  amount  of  the  bond 
from  the  obligor ;  and  also  the  right  of  the 
assignee  to  resort  to  the  assignor  for  any 
part  thereof  which  he  shdU  fail  to  collect 
from  the  oblig'or  with  the  exercise  of  due 
diligence. 

Peay  v,  Morrison's  ex'ors,  149 

2.  What  circumstances  will  not  import 
an  agreement  that  the  assignor  shall  not 
be  personally  responsible  to  the  assignee 
upon  the  assignment.  Idem,        149 

3.  The  bond  is  secured  by  a  deed  of  trust 
upon  land,  which  is  not  sold  for  some  time 
after  the  bond  fell  due.  The  delay  in  the 
sale  of  the  trust  property  not  havkig  been 
occasioned  by  the  active  agency  of  the  as- 
signee, or  that  he  can  be  regarded  as  as- 
senting to  it  in  any  other  sense  than  might 
be  equally  imputed  to  the  assignor;  and  it 
not  appearing  that  the  value  of  the  security 
-was  diminished  by  the  delay,  that  delay 
cannot  discharge  the  assignor  from  his  lia- 
bility upon  his  assignment. 

Idem,        149 

4.  The  obligor  of  the  bond  having  become 
insolvent  before  the  bond  fell  due,  though 
the  deed  of  trust  mig-ht  have  been  enforced 
for  the  nonpayment  of  the  interest  semi- 
annually, yet  as  it  did  not  appear  affirma- 
tively, that  a  sale  to  pay  the  interest  would 
have  been  judicious  or  expedient,  the  as- 
signor is  not  released  by  the  failure  to  sell. 

Idem,        149 

ASSUMPSIT. 

1.  To  entitle  a  party  to  recover  back 
money  which  he  has  paid  upon  a  contract 
which  has  been  wholly  rescinded,  or  the 
consideration  of  which  has  wholly  failed, 
he  must  not  have  been  guilty  of  any  fraud 
or  illegal  conduct  in  the  transaction. 

Johnson's  ex'x  v,  Jennings'  adm'r,      1 

2.  In  such  a  case  the  usual  and  better 
mode  of  counting  is  the  common  count  for 
money  had  and  received.  But  if  the  plain- 
tiff declares  specially,  it  must  appear  with 
sufficient  certainty  from  the  facts  so  set 
out,  or  from  apt  averments  made  in  the 
count,  that  the  consideration  has  wholly 
failed,  and  that  such  failure  did  not  proceed 
from  any  fraud  or  illegal  conduct  on  the 
part  of  the  plaintiff.^  Idem,        1 

3.  In  assumpsit  for  various  sums  of  money 
lent  to  or  paid  for  the  defendant's  intestate, 
though  payments  and  setoffs  cannot  be 
proved  without  an  account  of  such  pay- 
ments or  setoffs  filed,  yet  defendant  may 
prove  that  the  money  sued  for,  or  any  part 
of  it,  was  not  lent  \o  or  advanced    for  the 


intestate,  but  was  paid  out  of  the  money  of 
the  intestate  in  the  hands  of  the  plaintiff. 

Idem,        1 

4.  Bond  given  for  a  loan  of  money  which 
is  to  be  paid  in  a  few  days  by  a  debtor  of 
the  obligor.     The  debtor  pays  the  debt  and 

takes  up  the  bond :  It  is  thereby  ex- 
784      tingtiished;  and   if,    in  a  future  *set* 

tlement  between  the  borrower  and  his 
debtor,  this  claim  is  omitted  by  mistake, 
the  remedy  of  the  debtor  is  not  on  the  bond, 
but  for  money  paid  to  the  use  of  the  bor- 
rower. 

Young  for  &c.  v.  Johnston,  269 

ATTACHMENTS— Foreign. 

1.  Process  in  a  foreign  attachment  is 
served  upon  a  garnishee  having  property 
of  the  absent  debtor  in  his  hands;  and 
afterwards  other  creditors  sue  out  attach- 
ments at  law  against  the  same  party  as  an 
absconding  debtor,  which  are  served  upon 
the  same  garnishee;  and  before  the  foreign 
attachment  is  ready  for  a  hearinjBr,  they 
obtain  judgments  and  an  order  for  the  sale 
of  the  property  in  the  hands  of  the  gar- 
nishee. The  plaintiff  in  the  foreign  at- 
tachment may  amend  his  bill  and  enjoin 
the  sale. 

Moore  &  als.  v.  Holt,  284 

2.  It  is  not  necessary  that  the  plaintiff  in 
a  foreign  attachment  shall  file  with  the 
clerk  an  affidavit  of  the  nonresidence  of  his 
debtor  before  the  process  is  issued,  in  order 
to  constitute  the  process  with  the  endorse- 
ment upon  it  in  the  nature  of  an  attach- 
ment, a  lien  when  served.  Idem,  '     284 

3.  The  endorsement  in  the  nature  of  an 
attachment  does  not  authorize  the  officer 
serving  the  pft>cess  to  take  the  effects  out 
of  the  hands  of  the  garnishee,  or  to  require 
him  to  give  security  to  have  them  forth- 
coming ;  nor  does  it  operate  as  an  injunc- 
tion, so  as  to  subject  a  party  to  the  penalty 
of  a  contempt  for  disobedience.  If  the 
plaintiff  desires  such  an  order  of  the  court 
as  will  effect  these  purposes,  he  must  file 
the  affidavit  according  to  the  statute. 

Idem,        284 

4.  It  is  not  necessary  to  state  in  the  en- 
dorsement on  the  subpoena  the  character  or 
amount  of  the  claims  for  which  the  attach- 
ment is  issued.  This  is  to  be  done  in  the 
bill.  Idem,        284 

5.  What  circumstances  are  sufficient  to 
show  that  the  debtor  had  gone  beyond  the 
limits  of  the  state  without  an  intention  to 
return,  when  the  process  issued  in  a  foreign 
attachment  was  served.  Idem,        2M 

6.  The  decree  states  that  the  order  of 
publication  against  the  absent  defendant 
had  been  duly  published.  It  is  to  be  taken 
in  an  appellate  court,  that  everything  re- 
quired by  the  statute  was  done. 

Idem,        284 

7.  A  guarantor  of  a  debt  may  maintain  a 
foreign  attachment  against  the  principal 
before  he  has  paid  the  debt. 

Idem,        284 

8.  A  creditor  at  large  may  maintain  a  suit 
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in  equity  in  the  nature  of  a  foreign  attach- 
ment, to  set  aside  a  fraudulent  deed  con- 
veying' real  estate,  made  by  his  debtor; 
both  the  debtor  and  his  grantee  living  and 
being  out  of  the  commonwealth. 

Pefiy  V,  Morrison's  ez'ors,  149 

BAIL. 

1.  In  the  case  of  a  scire  facias  against 
bail  upon  a  recognizance  in  a  case  of  felony, 
a  plea  which  alleges  that  at  the  time  the 
recognisance  was  entered  into  the  principal 
was  by  law  acquitted  and  discharged  of  the 
said  several  supposed  felonies  of  which  he 
stood  charged,  presents  no  defence  for  the 
bail :  And  this  whether  the  plea  is  to  be 
considered  as  averring  an  acquittal  of  the 
principal  upon  a  trial  had,  or  his  discharge 
bv  operation  of  law  for  the  failure  to  try 
him  within  three  terms  of  the  court. 

Archer  v.  The  Commonwealth,  627 

2.  In  such  a  case  a  plea  that  at  the  time 
of  entering  into  the  recognizance  the  pris- 
oner was  unlawfully  imprisoned  by  the 
commonwealth,  and  detained  in  prison  until 
by  force  and  duress  of  imprisonment  he 
and  his  surety  entered  into  the  recognizance, 
presents  no  defence  for  the  bail. 

Idem,        627 

3.  The  condition  of  the  recognizance  be- 
ing that  the  principal  shall  make  his  per- 
sonal appearance  on  the  first  day  of  the 
next  term  of  the  court,  and  not  depart  thence 
without  leave  of  the  court,  a  plea  that  the 
principal  did  appear  on  the  first  day  of  the 
term  of  the  court  to  which  he  was  recog- 
nized, but  that  the  judge  who  presided  on 
the  said  first  day  of  the  court,  would  not 
sit  in  his  case,  or  make  any  order  therein, 
does  not  present  a  defence  for  the  bail. 

Idem,        627 

4.  A  plea  that  a  previous  prosecution 
agaimit  the  principal,  for  the  same  offences 
to  which  by  the  recognizance  he  had  under- 
taken to  appear,  had  been  terminated  by  a 
nolle  prosequi,  presents  no  defence  to  the 
action  against  the  bail.  Idem,        627 

5.  See  Scire  f^acias.  No.  2,  and 

Idem,        627 

6.  The  act  of  March  31st,  1851,  Sess.  Acts 
1850-51,  p.  36,  which  authorizes  a  plaintiff 
in  an  action  to  require  security  in  certain 
cases  hrom  the  defendant,  constitutes  the 
relation  of  principal  and  bail  between  the 
defendant  and  his  surety ;  and  it  is  the  right 
of  the  surety  to  surrender  his  principal. 

Levy  V.  Arnsthall,  641 

785  •?.  By  the  act  of  April  16th,  1852, 
Sess.  Acts  1851-52,  ch.  92,  |  4,  p.  77, 
which  authorizes  the  plaintiff  in  an  action 
to  file  interrogatories  to  a  defendant  in 
custody;  and  authorizes  the  court,  upon 
notice  to  the  plaintiff  or  his  attorney,  to 
discharge  a  defendant  from  custody,  applies 
to  a  deKndant  in  custody  of  his  bail,  as 
well  as  a  defendant  in  jail. 

Idem,        641 

BANKRUPTS. 
1.  The  sureties  of  a  public  officer  are  not 


excluded  from  the  benefit   of  the  bankrupt 
act  of  1841. 

Saunders  v.  The  Commonwealth,        494 

2.  The  states  are  not  subjected  to  the 
provisions  of  the  bankrupt  act  of  1841 ;  and 
the  discharge  of  a  bankrupt  does  not  dis^ 
charge  him  from  his  liabilities  to  the  state. 

Idem,         494 

3.  The  lien  of  a  judgment  is  not  defeated 
by  the  discharge  of  the  debtor  as  a  bank- 
rupt :  And  it  may  be  enforced  in  the  state 
courts. 

McCance  v.  Taylor,  580 

4.  In  such  a  case  the  elegit  sued  out  upon 
the  judgment,  may  be  in  the  usual  form; 
and  in  executing  it  the  sheriff  must  take 
notice  of  the  bankruptcy  of  the  debtor,  and 
disregarding  all  property  of  the  debtor  not 
subject  to  the  lien,  levy  it  upon  that  which 
is. so  subject.  Idem,        580 

BONDS. 

1.  There  are  three  principal  obligors  in  a 
bond,  and  two  of  them  put  money  in  the 
hands  of  the  third  to  pay  it,  and  he  under- 
takes tQ  pay  it.  As  between  the  three  the 
third  is' the  principal  obligor,  and  the  other 
two  are  his  sureties. 

Buchanan  v.  Clark  &  als.,  164 

2.  A  paper  intended  to  be  a  bond,  is 
signed  in  blank  as  to  the  sum,  by  a  person 
as  surety ;  and  the  blank  is  afterwards  filled 
up  in  his  absence,  without  his  knowledge, 
and  without  authority  from  him.  It  is  not 
his  bond.  .  ^ 

Rhea  v.  Gibson's  ex'or,  215 

3.  An  endorsement  on  a  bond  being 
equivocal  in  its  character,  all  the  circum- 
stances attending  the  transaction,  the  co- 
temporaneous  conduct  and  declarations  of 
the  parties,  evidence  of  their  purposes  and 
motives,  may  be  looked  to  to  ascertain  what 
kind  of  instrument  was  within  their  con- 
templation and  design. 

Smith *s  ex'or  v,  Spiller,  318 

4.  An  endorsement  held  to  be  a  part  of 
the  bond,  and  irrevocable  without  destroy- 
ing the  bond.  Idem,        318 

5.  A  covenant  by  the  holder  of  a  bond 
with  the  principal  obligor,  to  give  a  specific 
time  for  payment,  does  not  release  the 
surety  at  law :  His  only  remedy  is  in  equity. 

Devers  v,  Ross,  252 

6.  Bond  is  executed  for  money  lent  to  be 
paid  in  a  short  time  by  a  debtor  of  the 
obligor;  and  the  debtor  pays  the  debt  and 
takes  up  the  bond.  It  is  thereby  extin- 
guished ;  and  if,  in  a  future  settlement  by 
the  borrower  and  his  debtor,  this  item  is 
omitted  by  mistake,  the  remedy  of  the 
debtor  is  not  on  the  bond,  but  for  money 
paid  to  the  use  of  the  borrower. 

Young  for  &c.  v.  Johnston,  269 

7.  A  bond  given  to  indemnify  a  surety 
for  costs  in  another  state,  recites  that 
the  obligee  is  such  surety :  The  obligors  in 
the  bond  are  estopped  from  denying  that  the 
obligee  was  such  surety. 

Cordle  v.  Burch,  480 
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8.  See  Sheriffs,  No.  1,  2«  and 

Cecil  V.  Early  &  others,  196 

9.  The  obligor  in  a  bond  may  commit 
larceny  in  taking  it. 

Vaughn's  Case,        758 

CIRCUIT  COURT  OF  HENRICO. 

The  act,  Sess.  Acts  of  1851-52,  ch.  66,  { 
23,  p.  58,  which  directs  that  the  Circuit 
court  of  Henrico  county  shall  be  held  at  the 
state  court-house  in  the  city  of  Richmond, 
is  not  a  violation  of  the  7th  section  of  the 
6th  article  of  the  constitution  of   Virginia. 

Scott's  Case,        749 

THE  COMMONWEAXrTH. 

In  a  prosecution  for  selling  ardent  spirits 
by  retail,  to  be  drunk  at  the  place  where 
sold  without  haying  obtained  a  license  to 
keep  an  ordinary,  a  writ  of  error  lies  for 
the  commonwealth  from  the  judgment  of 
an  inferior  court.  Scott's  Case,        749 

CONFES^ONS. 

1.  On  a  trial  for  felony  a  confession  of 
the  prisoner  may  be  ^dgiven  in  evidence, 
unless  it  appears  that  the  confession  was 
obtained  from  the  prisoner  by  some  induce- 
ment of  a  worldly  or  temporal  character,  in 
the  nature  of  a  threat  or  promise  of  benefit 
held  out  to  him,  in  respect  of  his  escape 
from  the  consequences  of  the  offence,  or 
the  mitigation  of  the  punishment,  by  a 
person  in  authority,  or  with  the  apparent 
sanction  of  such  person. 

Smith's  Case,        734 

2.  A  person  to  whom  a  free  negro  is  bound 

as  apprentice,  though  a  justice  of 
786      *the    peace,    if  not   acting   as   such, 

and  no  way  affected  by  the  offence, 
is  not  a  person  in  authority,  in  the  sense 
of  the  rule  which  excludes  confessions  made 
to  a  person  in  authority.  Idem,        734 

CONSIDERATION. 

1.  A  deed  from  a  husband  to  his  wife, 
conveying  to  her  all  his  property  real  and 
personal,  under  circumstances  showing  a 
strong  meritorious  consideration,  set  up  in 
equity  against  a  nephew,  the  heir  at  law  of 
the  grantor. 

Jones  &  wife  v,  Obenchain  &  als.,      259 

2.  To  entitle  a  party  to  recover  back 
money  which  he  has  paid  upon  a  contract 
which  has  been  wholly  rescinded,  or  the 
consideration  of  which  has  wholly  failed, 
he  must  not  have  been  guilty  of  any  fraud 
or  illegrsil  conduct  in  the  transaction. 

Johnson's  ex'^  v,  Jennings'  adm'r,       1 

CONSTITUTION  OF  VIRGINIA. 

1.  The  constitution  of  Virginia  does  not 
of  itself  give  jurisdiction  over  any  class  of 
cases,  to  either  the  Supreme  court  of  ap- 
peals or  the  District  courts  of  appeal.  The 
jurisdiction  is  to  be  conferred  by  statute. 

Barnett  v,  Meredith,  judge,  650 

2.  The  act,  Sess.  Acts  of  1851-52,  ch.  66, 
i  23,  p.  58,  which   directs    that   the  Circuit 


court  of  Henrico  shall  be  held  at  the  state 
court-house  in  the  city  of  Richmond,  is  not 
a  violation  of  {  7  of  article  6  of  the  consti- 
tution of  Virginia.  Scott's  Case,        749 

CONTINUANCE. 

The  court  being  satisfied  from  the  evi- 
dence that  a  witness  is  absent  with  the 
connivance  of  the  prisoner,  her  absence  is 
not  a  ground  for  a  continuance  of  the  trial 
on  his  motion.         Wormeley's  Case,        658 

CONTRACTS. 

To  entitle  a  party  to  recover  back  money 
which  has  been  paid  upon  a  contract  which 
has  been  wholly  rescinded,  or  the  consid- 
eration of  which  has  wholly  failed,  he  must 
not  have  been  guilty  of  any  fraud  or  illegal 
conduct  in  the  transaction. 

Johnson's  ex'x  v.  Jennings'  adm'r,       1 

CONVEYANCES. 

1.  Owners  of  a  large  tract  of  land  convey 
a  part  of  it.  The  call  of  the  deed  is.  Be- 
ginning on  the  line  of  a  survey  made  for 
S,  six  hundred  and  ninety  poles  from  the 
northerly  corner,  running  thence  with  S's 
line  a  given  course  and  distance,  to  two 
white  osScs,  &c.  Though  there  is  an  ob- 
vious mistake  in  some  one  or  other  of  the 
calls  of  the  survey,  yet  the  beginning  cor- 
ner must  be  made  at  the  point  on  the  line 
of  S  six  hundred  and  ninety  poles  from  the 
northerly  corner. 

Smith  &  al.  v.  Chapman,  445 

2.  In  such  case  the  action  of  the  court  or 
of  the  commissioner  of  delinquent  lands, 
under  whom  a  party  claims,  in  the  proceed- 
ings for  the  sale  of  the  lands,  cannot  alter 
the  beginning  comer  called  for  by  the  deed. 

Idem,        445 

3.  In  ascertaining  the  boundaries  of  the 
land  claimed  by  a  plaintiff  in  ejectment, 
who  claimed  as  a  purchaser  of  a  part  of  a 
large  tract  sold  by  the  commissioner  of- 
delinquent  lands,  no  regard  is  to  be  paid  to 
any  private  arrangements  or  divisions  of 
the  plaintiff  and  the  other  purchasers  of 
parts  of  the  same  tract  of  land  at  the  same 
sales.  Idem,        445 

4.  An  actual  possession  of  land  claiming 
the  same  adversely,  does  not  prevent  the 
operation  of  the  deed  made  by  the  commis- 
sioner of  delinquent  lands,  conveying  to  a 
purchaser  the  commonwealth's  right  to  the 
land.  Idem,        445 

5.  The  ex'ors  of  R  execute  two  deeds  at 
the  same  time  to  the  same  parties,  by  one 
of  which  they  convey  a  tract  of  land  except 
so  much  as  was  covered  by  a  decree  made 
in  favor  of  H;  by  the  other  they  convey  a 
number  of  adjoining  tracts  of  land,  one  of 
which  also  includes  the  land  covered  by 
said  decree,  and  in  this  last  deed  there  is 
no  reservation.  The  two  deeds  having 
been  made  at  the  same  time  and  to  the 
same  parties,  must  be  considered  parts  of 
the  same  transaction,  and  as  constituting 
in  law  one  entire  deed ;  and  therefore  the 
effect  of  the  two  deeds  taken  together,  is  to 
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except   out   of   the  grant   in  each  the  land' 
covered  by  the  decree  as  fully  as  if  the  ex- 
ception had  been  in  both  deeds. 

Anderson  v,  Harvey's  heirs,  386 

6.  .The  purchasers  from  the  ex'ors  of  R 
had  no  possession  either  actual  or  con- 
structive of  the  land  covered  by  the  decree ; 
and  their  deed  conveying  the  lands,  could 
convey  no  right  to  the  land  covered  by  the 
decree,  as  against  the  heirs  of  H. 

Idem,        386 

7.  A  deed  of  trust  and  power  of  at- 
787  torney  *are  made  at  the  same  time  by 
and  to  the  same  parties.  Under  the 
circumstances  they  are  to  be  considered  as 
one  instrument,  and  construed  so  as  to 
stand  together. 

French  v.  Townes  &  als.,  513 

8.  In  such  a  case  the  attorney  and  trustee 
may  by  his  admissions  in  his  answer  to  a 
bill  filed  by  the  cestuis  que  trust  in  the 
deed,  vary  the  construction  of  the  instru- 
ments to  his  own  prejudice. 

Idem,        513 

9.  Land  is  forfeited  to  the  commonwealth 
under  distinct  titles :  Upon  a  proceeding  to 
have  the  land  sold  under  either  title,  the 
•ale  and  conveyance  passes  all  the  title 
vested  in  the  commonwealth  under  both 
titles. 

Smith  &  al.  V,  Chapman,  445 

10.  l#and  is  forfeited  under  one  title  in 
one  county,  and  under  another  title  in  an- 
other county ;  the  land  in  one  patent  ex- 
tending into  both  counties.  The  court  in 
which  the  proceeding  is  first  commenced 
for  the  sale  of  the  land,  has  jurisdiction  of 
the  subject;  and  the  sale  and  conveyance 
under  its  decree  passes  all  the  title  of  the 
commonwealth,  though  the  conveyance 
under  the  decree  of  the  court  of  the  other 
county,  was  first  executed.         Idem,        445 

CONVEYANCE— Fraudulent. 

A  creditor  at  large  may  maintain  a  suit 
in  equity  to  set  aside  a  fraudulent  deed 
conveying  real  estate,  made  by  his  debtor, 
both  the  debtor  and  his  grantee  living  and 
being  out  of  the  commonwealth. 

Peay  v.  Morrison's  ex'ors,  149 

CORONERS. 

Quaere:  If  a  coroner  has  authority  to 
commit  to  jail  for  trial  a  person  charged 
by  the  inquest  taken  before  him,  with  a 
felony.  Wormeley's  Case,        658 

COSTS. 

1.  A  plaintifF  in  equity  whose  house 
where  his  family  resides,  is  fifteen  feet  on 
the  Virginia  side  of  the  state  line,  and  who 
so  far  as  known,  lives  with  his  family,  is 
prima  facie  a  resident  of  Virginia;  and 
this  prima  facie  case  is  not  removed  by 
proof  that  a  sheriff  had  twice  gone  to  the 
house  with  process  against  him,  without 
finding  him,  and  was  told  by  the  neighbors 
that  the  plaintiff  would  not  be  seen  by  him : 
and  he  cannot  therefore  be  held  to  give  se- 
curity for  costs. 

Evans  v.  Bradshaw  &  als.,  207 


2.  A  pardon  of  a  person  convicted  of 
felony  does  not  release  him  from  the  costs 
of  the  prosecution  for  which  an  execution 
had  been  issued  before  the  pardon  was 
g-ranted. 

Anglea  v.  The  Commonwealth,  696 

3.  The  statute  only  subjects  the  prisoner 
for  such  costs  as  the  commonwealth  is 
bound  to  pay;  and  therefore  does  not  em- 
brace the  fees  of  the  clerks,  sheriff,  or  at- 
torneys for  the  commonwealth. 

Idem,         6% 

CREDITORS. 

See  Conveyances,  Fraudulent,  No.  1,  and 
Peay  v.  Morrison's  ex'ors,  149 

CRIMINAL,  JURISDICTION  AND 
PROCEEDINGS. 

1.  What  is  not  a  good  defence  for  bail 
taken  in  a  criminal  prosecution.  See  Bail, 
No.  1,  2,  3,  4,  and 

Archer  v.  Commonwealth,  627 

2.  Where  by  law  separate  terms  of  a  Cir- 
cuit court  are  appointed  for  the  trial  of 
civil  and  criminal  causes,  a  recognisance 
in  a  criminal  case  is  properly  made  return- 
able to  a  term  for  the  trial  of  criminal 
causes ;  and  a  scire  facias  thereon  is  prop- 
erly made  returnable  to  the  rules,  or  to  the 
term  for  the  trial  of  civil  causes :  The  first 
being  a  criminal  and  the  last  a  civil  pro- 
ceeding. Idem,        627 

3.  What  unnecessary  to  state  in  declaring 
upon  a  recognizance  taken  in  a  criminal 
prosecution.     See  Scire   Facias,  No.  2,  and 

Idem,         627 

4.  Quaere :  If  a  coroner  has  authority  to 
commit  to  jail  for  trial  a  person  charged  by 
the  inquest  taken  before  him,  with  a  felony. 

Wormeley's  Case,        658 

5.  If  a  coroner  has  not  authority  to  com- 
mit to  jail,  it  is  too  late  to  object  to  it  after 
th«%  prisoner  has  been  regularly  examined 
and  sent  on  for  trial,  and  has  been  indicted 
for  the  felony  in  the  Circuit  court. 

Idem,        658 

6.  A  justice  of  the  peace  acting  as  coro- 
ner, and  having  as  coroner  committed  a 
person  to  jail  for  a  felony,  may  certify  the 
fact  of  such  committal  as  a  justice  of  the 
peace.  Idem,  658 

7.  Upon  an  application  of  a  prisoner 
charged  with  murder,  for  a  change  of 
venue,  his  aflSdavit  alone  of  his  fears  or 
belief  that  he  cannot  have  a  fair  trial  in 
the  county,  is  not  sufficient  to  sustain  the 
motion ;  but  he  should  be  required  to  show 
by  independent  testimony,  such  facts  as 
make  it  appear  probable   at  least,  that  his 

fears  and  belief  are  well  founded. 
788      *But    when   such   facts  are  shown  by 

the  prisoner,  and  are  not  successfully 
repelled  or  explained  by  the  commonwealth, 
no  argument  of  inconvenience  or  delay 
should  be  permitted  to  stand  in  the  way  of 
the  great  end  to   be   attained,    a  fair  trial. 

Idem,        658 

8.  What  proof  is   sufficient   to  sustain  a  • 
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motion  by  a  prisoner  for  a  change  of  venue 
in  a  prosecution  for  murder. 

Idem,        658 

9.  The  court  being  satisfied  from  the  evi- 
dence that  a  Witness  is  absent  with  the 
connivance  of  the  prisoner,  her  absence  is 
not  a  ground  for  a  continuance  of  the  trial 
upon  his  motion.  Idem,        658 

10.  If  two  distinct  felonies  are  charged  in 
one  indictment,  it  may  be  quashed,  or  the 
prosecutor  will  be  compelled  to  elect  for 
which  offence  he  will  proceed. 

Lazier's  Case,        708 

11.  The  court  being  satisfied  that  jurors 
cannot  be  gotten  in  the  county  to  try  a 
prisoner,  when  about  to  adjourn  from  a 
regular  to  a  special  term  may  make  an  order 
directing  the  sheriff  to  summon  a  certain 
number  of  persons  from  each  of  two  corpo- 
rations or  counties,  to  attend  as  jurors  for 
the  trial  of  the  prisoner  at  the  special 
term,  without  having  another  venire  facias 
for   summoning    jurors    from   the    county. 

Wormeley's  Case,        658 

12.  After  the  original  venire  is  exhausted 
without  completing  the  panel,  the  court 
may  order  any  number  of  persons  to  be 
summoned  it  may  think  necessary;  and  if 
the  sheriff  for  want  of  time  or  other  cause, 
fails  to  summon  the  whole  number  the  re- 
turn is  valid  for  as  many  as  are  summoned. 

Idem,        658 

13.  On  a  trial  for  a  felonious  offence,  the 
court  of  its  own  motion,  without  the  sug- 
£^estion  of  either  party,  may  examine  upon 
oath  all  who  have  been  summoned  to  serve 
npon  the  jury,  touching  any  disability 
created  by  statute,  such  as  infancy,  want 
of  freehold  or  property  qualification,  or  in 
a  capital  case,  conscientious  scruples  on 
the  subject  of  capital .  punishment :  And 
upon  such  disability  having  been  thus 
made  to  appear,  or  if  it  be  shown  that  any 
one  summoned  has  been  convicted  of  per- 
jury, the  court  may  and  should  set  aside 
any  such  juror  of  its  own  action,  without 
objection  made  by  either  party. 

Montague's  Case,        767 

14.  On  a  trial  for  a  felony  the  court  of  its 
own  motion,  without  the  suggestion  or 
consent  of  either  party,  may  excuse  or  set 
aside  a  juror  who,  though  in  all  other  re- 
spects competent,  is  disabled  physically  or 
mentally,  by  disease,  domestic  affliction, 
ignorance  of  the  vernacular  tongue,  loss  of 
hearing  or  other  like  causes,  from  properly 
performing  the  duties  of  a  juror.  But  the 
erroneous  exercise  of  this  power  is  a  matter 
of  exception  by  the  prisoner,  for  which  the 
judgment  of  the  court  may  be  reversed. 

Idem,        767 

15.  As  no  challenge  to  a  juror  is  allowed 
to  the  commonwealth  except  for  cause, 
where  such  challenge  is  made  the  cause 
should  be  shown,  and  should  be  a  good  and 
legal  cause  for  the  exclusion  of  the  juror; 
otherwise  it  should  be  overruled. 

Idem,        767 

16.  The  court  cannot  of   its  own  motion, 
•  where  no  challenge  is  made,    without  good 


cause  set  aside  a  juror,  except  where  he  is 
disabled  physically  or  mentally  from  prop- 
erly performing  the  duties  of  a  juror,  or  is 
disqualified  by  statute.  Idem,        767 

17.  A  juror  summoned  for  the  trial  of  a 
prisoner  fails  to  appear  on  the  day  to  which 
he  is  summoned,  but  appears  at  another 
day  under  a  rule  to  show  cause  why  he 
shall  not  be  fined  foi  failing  to  appear :  If 
in  other  respects  qualified  he  may  be  put 
upon  the  panel ;  that  not  having  been  com- 
pleted when  he  appears. 

Wormeley's  Case,        658 

18.  The  prisoner  objects  to  a  juror,  and 
his  objection  is  overruled,  and  he  excepts. 
After  the  panel  is  made  up,  but  before  the 
prisoner  has  exercised  his  right  of  chal- 
lenge, the  court,  on  the  motion  of  the  com- 
monwealth, out  of  abundant  caution,  sets 
aside  the  juror.    This  is  not  error. 

Idem,        658 

19.  What  is  not  such  an  opinion  as  will 
disqualify  a  juror  for  serving  on  a  trial  for 
felony.  Idem,        658 

Montague's  Case,        767 

20.  On  a  trial  for  arson  the  nephew  of 
the  deceased  wife  of  the  person  whose  house 
was  burned,  if  she  left  children,  is  an  in- 
competent juror.  Jaques'  Case,        690 

21.  Such  relationship  to  a  party  upon  the 
record  is  a  cause  of  principal  challenge.  If 
it  be  not  a  cause  of  principal  challenge  be- 
cause the  person  whose  house  was  burned 
is  not  a  party  on  the  record,  it  is  a  case  in 
which  the  favor  being  apparent,  he  should 
be  set  aside.  Idem,-  '    690 

22.  In  such  case  if  the  deceased  wife  left 
no  issue,  it  is  for  the  prosecution  to  show 
the  fact;  and  that  fact  not  being  shown, 
the  objection  is  valid.  Idem,        690 

23.  Though  in  all  cases   great   weight   is 
justly  due  to  the  opinion  of  the  court  before 
whom    the   jurors   are   questioned  and  ex- 
amined, yet  upon  exception  taken  the 

789      ^appellate  court  must  judge  from  the 
facts  therein  stated,  whether  the  rea- 
son for  setting  aside  a   juror  is  good  and 
sufficient  or  the  contrary. 

Montague's  Case,        767 

24.  If  the  court  sets  aside  a  competent 
juror,  this  is  an  error  for  which  the  pris- 
oner may  except,  and  have  the  judgment 
reversed.  Idem,        767 

25.  The  appellate  court  will  not  enquire 
whether  injury  has  been  sustained  by  the 
prisoner,  by  improperly  setting  aside  a 
competent  juror;  but  the  law  will  intend 
prejudice  to  the  prisoner.  Idem,        767 

26.  On  a  prosecution  for  uttering  and 
attempting  to  employ  as  true  a  forged  note 
purporting  to  be  a  i^te  of  the  bank  of  D  in 
Pennsylvania,  a  banking  company  author- 
ized by  the  laws  of  Pennsylvania,  the  ex- 
istence of  such  company  may  be  proved  by 
parol  evidence.  The  averment  that  it  was 
authorized  by  the  law  of  Pennsylvania  is 
surplusage,  and  need  not  be  proved. 

Cady's  Case,        776 

27.  In  a  prosecution  for  a   misdemeanor, 
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an  issue  is  made  up  on  the  plea  of  not 
guilty  at  the  May  term  of  the  County  court 
for  1851.  At  the  August  term  1852,  when 
the  case  is  called  for  trial,  the  defendant 
tenders  another  plea.  The  plea  is  tendered 
too  late  and  properly  rejected. 

Scott's  Case,        749 

28.  A  presentment  for  selling  ardent 
spirits  without  an  ordinary  license,  states 
the  defendant  to  be  a  free  negro.  This  is 
surplusage,  and  need  not  be  proved. 

Idem,        749 

29.  In  such  a  case  a  plea  that  the  defend- 
ant is  not  a  free  negro,  but  an  Indian,  is 
an  immaterial   plea ;  and  properly  rejected. 

Idem,        749 

30.  In  such  a  case  the  commonwealth  may 
have  a  writ  of  error  to  a  judgment  in  favor 
of  the  defendant.  Idem,        749 

DAMAGES. 

1.  The  damages  on  the  dissolution  of  an 
injunction  to  a  judgment,  becomes,  as  to 
the  party  obtaining  it,  a  part  of  the  judg- 
ment, and  are  as  such,  a  lieu  upon  the  land 
of  that  party. 

Michaux*8  adm'r  v.  Brown  A  als.,     612 

2.  See  Public  Landings,  No.  8,  and 
Muire  v.  Falconer  &  al.,  12 

3.  When  an  injunction  should  be  dissolved 
without  damages.  See  Vendor  and  Pur- 
chaser, No.  3,  and 

Reeves  v.  Dickey,  138 

Jaynes  A  al.  v.  Brock,  211 

DECREES. 

1.  When  joint  decree  against  two  will  be 
reversed  upon  appeal  by  one  of  them.  See 
Appellate  Court,  No.  9,  and 

Purcell  V.  McCleary  4?  al.,  246 

2.  In  detinue  for  slaves  by  a  trustee  in  a 
deed  of  trust  against  a  defendant  claiming 
the  slaves  by  purchase  from  the  same 
grantor,  the  defendant  offers  a  witness  to 
prove  that  the  debt  secured  by  the  deed  was 
paid  by  a  sale  of  slaves  by  the  debtor  to 
the  creditor.  To  this  evidence  the  plaintifF 
objects,  and  introduces  a  record  in  a  chan- 
cery cause  between  the  debtor  and  creditor, 
in  which  it  has  been  decided  that  the  price 
of  the  slaves  had  been  by  agreement  be- 
tween the  debtor  and  creditor,  applied  in 
part  discharge  of  another  debt.  The  decree 
IS  conclusive,  and  the  defendant's  evidence 
is  inadmissible. 

Nichols  V.  Campbell,  560 

3.  In  said  chancery  cause  it  was  decided 
that  there  was  no  usury  in  the  debt  secured 
by  the  deed.  The  decree  concludes  the  de- 
fendant; and  he  cannot  set  it  up  in  the 
action  by  the  trustee  against  him. 

Idem,        560 

4.  In  a  proceeding  for  the  sale  of  infants' 
lands  under  the  value  of  $300,  the  order  or 
decree  is  .conclusive  upon  the  infant;  and 
he  has  no  day  in  court  to  show  cause 
against,  it  upon  his  coming  of  age. 

Parker  &  als.  v.  McCoy  &  als. ,  594 

5.  Though  the  decree   gives   the  infant  a 


day  in  court,  this  will  not  entitle  him  as 
against  the  bona  fide  purchaser  under  the 
decree,  to  disturb  the  sale.  Idem,         S94 

6.  To  what  errors  in  a  decree  consent  ex- 
tends. 

Buchanan  z/.  Clark  &  als.,  ,  164 

DEEDS. 

1.  See  Conveyances. 

2.  A  father  in  consideration  of  affection 
for  his  daughter  and  one  dollar  paid  him 
by  herself  and  husband,  conveys  to  the 
daughter  for  the  use  of  herself  and  husband 
and  their  joint  heirs,  slaves.  To  have  and 
to  hold  the  slaves  to  the  daughter  and  her 
husband  and  their  heirs,  Ac, ;  and  he  war- 
rants the  title  to  them.  The  deed  conveys 
to  the  daughter  and  her  husband  a  joint 
estate. 

Cleland  v,  Watson,  159 

3.  When  two  deeds  will  be  construed  as 
constituting  one  deed.  See  Conveyances, 
No.  5  and  No.  7,  and 

Anderson  v,  Harvey's  heirs,  386 

French  v.  Townes  A  als.,  513 

4.  A  deed  executed  in  Boston  in  Decem- 
ber 1798,  by  parties  Hving  there,  conveying 

land  in  Virginia,  is  properly  admitted 
790      *to  record  upon   a   certificate    of    the 

proof  of  its  execution  by  the  sub- 
scribing witnesses  before  the  court  of 
Suffolk  county,  signed  by  a  party  describ- 
ing himself  as  clerk  of  the  court,  though 
no  seal  is  attached  to  it. 

Smith  A  al.  v.  Chapman,  445 

5.  What  will  not  avoid  a  deed  by  sheriff 
conveying  land  sold  for  taxes.  See  Delin- 
quent and  Forfeited  Lands,  No.  23,  24,  25, 
and 

Flanagan  v.  G-rjmmet  A  als.,  421 

6.  Though  deed  by  sheriff  is  defective,  it 
may  be  competent  evidence  in  'ejectment, 
coupled  with  other  evidence,  to  show  an 
entry  under  claim  of  title,  and  thus  to  have 
the  protection  of  the  statute  of  limitations. 

Idem,        421 

DELINQUENT  AND  FORFEITED 

LANDS, 

1.  The  statutes  of  Virginia  forfeiting 
lands  to  the  commonwealth  for  the  failure 
of  the  owners  to  enter  them  upon  the  com- 
missioners' books  and  pay  the  taxes  due 
thereon,  are  constitutional. 

Wild's  lessee  v.  Serpell,  405 

2.  The  forfeiture  under  these  statutes  is 
perfected  without  a  judgment,  decree,  or 
other  matter  of  record,  or  an  inquest  of 
office ;  but  by  the  operation  of  the  statutes 
the  title  is  divested  out  of  the  owner  and  is 
vested  in  the  commonwealth. 

Idem,        405 

Staats  V,  Board,  400 

3.  In  such  cases  where  the  title  is  vested 
in  the  commonwealth,  and  the  forfeiture 
enures  to  the  benefit  of  a  third  person 
claiming  under  the  commonwealth  by  virtue 
of  another  and  distinct  right,  the  transfer 
of  the   title  to  such  person  is,  in  like  man- 
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ner,  perfect  and  complete  without  any  new 
grant  from  the  commonwealth,  or  any  pro- 
ceeding to  manifest  the  transfer,  by  matter 
of  record  or  otherwise. 

Wild's  lessee  v.  Serpell,  405 

4.  Land  omitted  to  be  entered  on  the 
commissioners'  books  were  forfeited  under 
i  2  of  the  act  of  February  27th,  1835,  Sess. 
Acts,  p.  12 ;  and  the  forfeiture  became  per- 
fect and  consummate  on  the  1st  of  Novem- 
ber 1836,  the  period  limited  in  which  the 
forfeiture  might  be  saved  by  complying 
with  the  provisions  of  the  act  of  March  23d, 
1836.     Sess.  Acts,  p.  7.  Idem,        405 

Staats  V,  Board,  400 

Hale  V.  Branscum,  418 

5.  The  act  of  March  30th,  1837,  Sess. 
Acts,  p.  9,  giving  time  for  redemption  until 
the  15th  of  January  1838,  did  not  release 
the  forfeiture  which  had  accrued,  except  in 
cases  where  the  owner  or  proprietor  availed 
himself  of  the  privilege  of  redemption. 

Staats  V.  Board,  400 

6.  From  the  time  that  land  is  forfeited  to 
the  commonwealth  under  the  act  of  1835, 
Sess.  Acts,  p.  11,  time  will  not  run  in  favor 
of  a  party  in  possession,  against  the  com- 
monwealth or  those  claiming  under  her  by 
patent. 

Staats  V.  Board,  400 

Hale  z/.  Branscum,  418 

7.  Quaere :  Whether  after  the  lien  of  the 
commonwealth  for  taxes  attaches  to  lands, 
any  possession  adverse  to  the  proprietor 
can  operate  so  as  to  impede  the  right  of  the 
commonwealth  to  subject  said  lands  to  sale 
or  forfeiture  for  such  taxes;  and  as  a  con- 
sequence to  transfer  to  a  purchaser  or  vest 
in  an  actual  occupant^  or  subject  to  re-en- 
try and  grant,  such  forfeited  lands. 

Staats  z/.  Board,  400 

8.  A  party  claiming  under  a  grant  from 
the  commonwealth  issued  in  August  1836, 
cannot  claim  the  benefit  of  an  older  title 
forfeited  to  the  commonwealth  under  the 
act  of  February  27th,  1835,  because  by  that 
act  a  forfeiture  only  enured  to  the  benefit 
of  those  who  claimed  title  undef  a  grant 
from  the  commonwealth  bearing  date  before 
April  1st,  1831. 

Wild's  lessee  v,  Serpell,  405 

9.  Nor  can  such  a  party  sustain  such 
claim  under  the  provisions  of  the  act  of 
March  30th,  1837,  unless  he  is  a  bona  fide 
occupant  of  the  land.  Idem,        405 

10.  To  sustain  such  a  claim  under  {  16  of 
the  act  of  March  16th,  1838,  Sess.  Acts,  p. 
21,  the  party  must  have  been  at  the  date  of 
the  act,  in  the  actual  possession  and  occu- 
pancy of  the  land  forfeited  or  a  part  thereof, 
with  the  title  bona  fide  claimed  or  derived 
under  a  grant  from  the  commonwealth, 
which  issued  subsequent  to  the  31st  of 
March  1831  and  prior  to  the  1st  of  January 
1838.  Idem,        405 

11.  By  the  act  of  March  18th,  1841,  Sess. 
Acts,  p.  31,  the  forfeiture  of  title  to  the 
commonwealth  only  enures  to  the  benefit  of 
those  then  in  actual  possession  of  the  for- 
feited   land   under  claim  of  title  through  a 


g^nt  from  the  commonwealth.  Though  at 
that  time  a  party  held  a  patent  for  the  land, 
yet  if  he  was  in  actual  possession  under  a 
lease  from  another  person  claiming  the 
elder  title,  that  is  not  the  actual  possession 
contemplated.  Idem,        405 

12.  By  the  act  of  March   22d,  1842,  Sess. 
Acts,  i  3,  p.  13,  the  title   to  forfeited  lands  ' 
is  transferred   to   and   vested   in   such  per- 
sons,    other    than    those   for   whose 

791  default  *the  same  may  have  been  for- 
feited, as  had  title  or  claim  legal  or 
equitable,  derived  under  grant  from  the 
commonwealth,  bearing  date  prior  to  the 
1st  of  January  1843,  without  making  either 
actual  occupancy  or  possession  of  the  land, 
or  a  bona  fide  claim  of  title,  any  part  of 
the  condition  on  which  the  transfer  of  the 
title  takes  effect.  Idem,        405 

13.  The  act  of  March  22d,  1842,  Sess. 
Acts,  p.  13,  is  retrospective  in  its  operation. 

Idem,        405 

14.  Though  the  land  had  been  reported  to 
the  court  as  forfeited  land,  and  an  order 
had  been  made  for  the  sale  thereof,  yet  if 
not  actually  sold  before  the  passage  of  the 
act,  the  title  is  transferred  under  the  stat- 
ute. Idem,        405 

15.  By  the  operation  of  the  act  of  March 
5th,  1836,  Sess.  Acts,  p.  7,  the  title  acquired 
by  the  commonwealth  by  the  forfeiture  of 
land  for  failure  to  enter  it  upon  the  com- 
missioners' books  and  pay  the  taxes,  vested 
in  the  party  obtaining  a  patent  for  the 
land  in  June  1846. 

Hale  V,  Branscum,  418* 

16.  In  a  sale  by  a  commissioner  of  delin- 
quent lands,  under  an  order  or  decree  of 
the  court,  no  action  of  the  court  or  the 
commissioner  can  alter  the  point  of  the 
beginning  comer  of  the  survey  of  the  land 
sold ;  but  that  must  be  fixed  by  the  deed. 

Smith  &  al.  v.  Chapman,  445 

17.  In  ascertaining  the  boundaries  of  the 
land  claimed  by  a  plaintiff  in  ejectment 
who  claims  as  a  purchaser  of  part  of  a  large 
tract  sold  by  a  commissioner  of  delinquent 
lands,  no  regard  is  to  be  had  to  any  private 
arrangements  or  divisions  by  the  plaintiff 
and  other  purchasers  of  parts  of  the  same 
tract  of  land  at  the  same  sale. 

Idem,        445 

18.  An  actual  possession  of  land  claiming 
the  same  adversely,  does  not  prevent  the 
operation  of  the  deed  made  by  a  commis- 
sioner of  delinquent  lands,  conveying  to  a 
purchaser  the  commonwealth's  right  to  the 
land.  Idem,        445 

19.  A  purchaser  at  a  sale  of  lands  made 
by  a  commissioner  of  delinquent  lands,  is 
not  bound  to  prove  that  all  the  previous 
proceedings  of  the  commissioner  and  the 
court  were  regular.  The  proceeding  is  in 
the  nature  of  a  judicial  proceeding,  and  the 
orders  and  decree  of  the  court  made  in  it 
are  conclusive  at  least  upon  all  strangers. 

Idem,        445 

20.  Land  is  forfeited  to  the  commonwealth' 
under  distinct  titles.  Upon  a  proceeding  to 
have  the  land  sold  under  either   title,    the 
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sale   and   conveyance   passes   all    the  title 
vested  in  the  commonwealth. 

Idem,        445 

21.  Land  is  forfeited  under  one  title  in 
one  county,  and  under  another  title  in  an- 
other county ;  the  land  in  one  patent  ex- 
tending into  both   counties.     The  court  in 

•  which  the  proceeding  is  first  commenced 
for  the  sale  of  the  land,  has  jurisdiction  of 
the  subject;  and  the  sale  and  conveyance 
under  its  decree  passes  all  the  title  of  the 
commonwealth,  though  the  conveyance  un- 
der the  decree  of  the  court  of  the  other 
county  was  first  executed.  Idem,        445 

22.  In  a  sale  of  land  for  taxes  under  the 
act  of  February  9th,  1814,  2  Rev.  Code  542, 
by  the  circumstances  of  the  sale  which  are 
to  be  recited  in  the  deed,  is  not  meant  all 
the  steps  taken  by  the  various  officers, 
which  precede  the  sale;  but  the  circum- 
stances attending  the  sale  itself,  viz :  That 
the  sale  was  made  at  the  time  and  place 
prescribed  for  the  sale  of  lands  returned 
delinquent  for  nonpayment  of  taxes ;  if  less 
than  the  whole  lot  or  tract  was  sold,  how 
much;  .who  was  the  purchaser  and  th^ 
amount  of  the  purchase  money. 

Flanagan  v,  Grimmet  &  als.,  421 

23.  It  is  not  necessary  that  the  deed  shall 
state  that  the  land  had  been  advertised. 

Idem,        421 

24.  If  the  deed  recites  that  the  land  was 
advertised  in  a  mode  that  did  not  conform 
to  the  statute,  yet  as  it  was  not  necessary 
to  recite  in  the  deed  that  the  land  had  been 

•advertised,  the  recital  in  the  deed  of  an  in- 
sufficient advertisement  is  not  an  irregu- 
larity on  the  face  of  the  proceedings,  which 
will  avoid  the  deed.  Idem,        421 

25.  The  deed  cannot  be  questioned  by  parol 
proof  of  the  failure  to  advertise  the  sale  as 
the  law  prescribes.  Idem,        421 


DE^MTJRRER. 

See  Pleadings,  No.  2,  7,  and 
Cunningham  v.  Smith  8l  al. , 
Lazier's  Case, 

-       DEPOSITIONS. 


255 
708 


1.  The  affidavit  of  a  witness  that  from 
his  age  and  infirmities  he  is  unable  to  at- 
tend the  court  without  endangering  his  life, 
made  eight  days  before  the  cause  is  called 
for  trial,  is  sufficient  to  authorize  his  depo- 
sition which  had  been  taken  de  bene  esse, 
to  be  read  in  evidence. 

Tayloe  v.   Smith,  557 

2.  On  a  trial  for  murder,  to  contradict  a 
witness  for  the  prisoner,  it  is  competent  to 

introduce  in  evidence  a  deposition 
792      *given   by   him   before    the    inquest, 

taken  down  at  the  time  by  the  coroner, 
and  read  to  the  witness  and  signed  by  him. 

Wormeley's  Case,        658 

ELEGIT. 

An  elegit  issued  upon  a  judgment  ren- 
dered against  a  bankrupt  before  his  bank- 
ruptcy, may  be  in  the  usual  form ;  and  in 
executing  it  the  sheriff  must  take  notice  of 


the  bankruptcy  of  the  debtor,  and  disre- 
garding all  his  property  not  subject  to  the 
lien  of  the  judgment,  levy  the  elegit  npon 
that  which  is  so  subject. 

McCance  v.  Taylor,  580 

EMANCIPATION. 

The  owner  of  slaves  in  Virginia  took 
them  with  him  to  New  York  in  November 
1831,  with  the  intention  to  emancipate  them ; 
and  whilst  there  he  executed  a  deed  of 
emancipation  attested  by  one  witness.  Af- 
ter remaining  in  New  York  a  few  days, 
he  returned  to  Virginia,  bringing  the 
negroes  with  him ;  and  ever  after  during 
his  life  he  treated  them  as  free  persons : 
held : 

1st.  The  owner  of  the  slaves  having 
taken  them  to  New  York  for  the  purpose 
of  emancipating  them,  they  were  by  the 
laws  of  New  York,  free ;  and  so  continued 
after  their  return  to  Virginia. 
Foster's  adm'r  v,  Fosters,  485 

2d.  The  acts  of  the  owner  of  the  slaves 
were  not  such  a  fraud  upon  the  laws  of 
Virginia  as  rendered  his  acts  nuU  and  of 
no  effect.  Idem,        485 

ENDORSEMENTS. 

1.  An  endorsement  on  a  bond  being  equiv- 
ocal in  its  character,  all  the  circumstances 
attending  the  transaction,  the  cotempo- 
raneous  conduct  and  declarations  of  the 
parties,  evidence  of  their  purposes  and  mo- 
tives, may  be  looked  to  to  ascertain  what 
kind  of  instrument  was  within  their  con- 
templation and  design. 

Smith's  ex'or  z/.  Spiller,  318 

2.  An  endorsement  held  to  be  a  part  of 
the  bond,  and  irrevocable  without  destroy- 
ing the  bond.  Idem,        318 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  A  creditor  at  large  may  maintain  a 
suit  in  equity  to  set  aside  a  ftaudnlent  deed 
conveying  real  estate,  made  by  his  debtor, 
both  the  debtor  and  his  grantee  living  and 
being  ouf  of  the  commonwealth. 

Peay  v,  Morrison's  ex'ors,  149 

2.  Process  in  a  foreign  attachment  is 
served  upon  a  garnishee  having  property  of 
the  absent  debtor  in  his  hands;  and  after- 
wards other  creditors  sue  out  attachments 
at'  law  against  the  same  party,  as  an  ab- 
sconding debtor,  which  are  served  upon  the 
same  garnishee;  and  before  the  foreign  at- 
tachment is  ready  for  a  hearing,  they  ob- 
tain judgments,  and  an  order  for  the  sale 
of  the  property  in  the  hands  of  the  gar- 
nishee. The  plaintiff  in  the  foreign  at- 
tachment may  amend  his  bill  and  enjoin 
the  sale. 

Moore  &  als.  v.  Holt,  284 

3.  The  next  of  kin  of  an  intestate  being 
his  mother  and  widow,  and  the  husband  of 
the  mother  being  in  possession  of  slaves 
which  he  had  many  years  before  conveyed 
to  the  intestate,  claiming  to  hold  them  for 
the  life  of  himself  and  wife;  and  the  ad- 
ministrator having  paid  all  the  debts  of  his 
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intestate,    and    declining    to    sue    for  the 

slaves,  the  widow   may   sue   in   equity  for 
distribution  of  the  slaves. 

Robert^  v.  King,  184 

4.-  B  for  himself  and  others  sells  part  of 
a  tract  of  land  to  J,  who  executes  to  B  his 
bonds  for  the  purchase  money.  The  other 
parties  refus^  to  confirm  the  contract,  but 
sell  their  interest  in  the  whole  tract  to  J. 
B  having  recovered  judgments  upon  the 
bonds  J  is  entitled  to  have  the  judgments 
enjoined,  and  to  be  relieved  to  the  extent 
of  the  injury  he  has  sustained  by  the  fail- 
ure of  B  to  procure  the  other  parties  to  ex- 
ecute the  contract. 

Jaynes  &  al.  v.  Brock,  211 

5.  Where  there  are  several  purchasers  of 
land  subject  to  a  judgment  lien,  some  of 
them  may  file  a  bill  to  question  the  lien,  or 
if  it  be  valid,  asking  that  the  different  pur- 
chasers may  be  subjected  to  pay  it :  And 
though  they  ask  for  a  ratable  contribution, 
this  will  not  prevent  the  court's  subjecting 
the  land  last  sold  to  satisfy  the  creditor. 

Michaux's  adm'r  z/.  Brown  &  als.,     612 

6.  Thottgii  the  owner  of  lands  has  the 
legal  title,  and  might  maintain  trespass 
for  an  injury  done  to  it  by  raising  iron  ore 
upon  it,  yet  equity  has  jurisdiction  to  en- 
join another  party  who  claims  the  land  from 
taking  the  ore  from  it. 

Anderson  v,  Harvey's  heirs,  386 

7.  A  deed  from  a  husband  to  his  wife, 
conveying  to  her  all  his, property  real  and 
personal  under  circumstances  showing  a 
strong  meritorious  consideration,  set  up  in 
equity  against  a  nephew  the  heir  at  law  of 
the  grantor. 

Jones  &  wife  v.  Obenchain  &  als.,     259 

8.  A  party  claiming  that  he  has  not 
793  *been  credited  for  all  money  paid  by 
him  to  the  sheriff  on  an  execution, 
may  have  any  injustice  done  to  him  in  that 
respect  corrected  by  the  court  from  whence 
the  execution  issued:  And  it  is  not  a  case 
for  an  injunction  and  relief  in  equity. 

Morrison  v,  Speer,  228 

9.  In  a  controversy  between  parties 
claiming  a  judgment  Hen  and  others  claim- 
ing under  a  deed  of  trust,  it  being  uncertain 
what  part  of  the  lands  of  the  debtor  are 
included  in  the  deed,  it  is  error  to  decree  a 
sale  of  the  land  until  the  priorities  of  the 
parties  are  adjusted,  and  it  is  ascertained 
what  portion  of  the  lands  are  included  in 
the  deed. 

Buchanan  v,  Clark  &  als.,  164 

10.  The  judgment  having  priority,  the 
land  not  included  in  the  deed  of  trust  should 
be  first  sold  and  applied  to  the  judgment; 
and  if  insufiBcient  to  discharge  it,  then  the 
land  included  in  the  deed  of  trust  should  be 
•old,  and  so  much  of  the  proceeds  thereof 
as  with  the  proceeds  of  the  land  not  con- 
ireyed,  amount  to  a  moiety  of  the  proceeds 
of  all  the  lands,  should  be  applied  to  dis- 
charge the  judgment.  Idem,        164 

11.  There  being  two  judgments  having 
preference  to  the  deed,   the  proceeds  of  the 


other  moiety  of  the  land   should  be  applied 
to  satisfy  the  second  judgment. 

Idem,        164 

12.  Though  lands  are  conveyed  in  trust 
to  secure  debts,  a  judgment  creditor  having 
priority  to  the  deed,  is  entitled  to  subject 
but  a  moiety  of  the  debtor's  lands  to  the 
satisfaction  of  his  judgment,  except  in  the 
case  of  a  mere  equity  of  redemption* 

Idem,        164 

13.  The  court  having  decreed  the  sale  of 
the  whole  land,  and  it  having  been  pur- 
chased by  a  party  claiming  under  the  deed 
of  trust ;  and  the  final  decree  being  in  his 
favor,  and  a  conveyance  to  him  being  di- 
rected; upon  appeal  by  the  party  claiming 
under  the  judgment  the  decree  is  reversed. 
The  claim  of  the  purchaser  must  fall  with 
the  reversal  of  the  decree ;  the  purchaser 
not  being  a  stranger  to  the  controversy, 
purchasing  at  a  judicial  sale,  but  the  party 
chiefly  benefited  by  the  decree  complained 
of.  Idem,        164 

14.  See  Trusts  and  Trustees,  No.  3,  and 
Nickell  &  MiUer  v.  Handly  &  als.,     336 

EQUITY  OF  REDEJMPTION. 

A  judgment  is  a  lien  upon  an  equity  of 
redemption  in  land,  and  will  be  preferred 
to  a  subsequent  purchaser  of  the  equity  of 
redemption  not  having  the  legal  title :  And 
the  lien  extends  to  the  whole  of  the  equity 
of  redemption. 

Michaux's  adm'r  v.  Brown  &  als.,     612 

ESCAPES. 

See  Sheriffs,  No.  7,  8,  9,  10,  11,  12,  13, 
and 

Stone  V.  Wilson,  529 

ESTATES. 

See  Conveyances. 

ESTOPPELS. 

1.  N  living  in  Virginia,  brought  two 
suits  in  South  Carolina ;  and  B  living  there, 
became  his  security  for  costs.  N  executed 
to  B  a  bond  with  sureties  living  in  Vir- 
ginia, to  indemnify  him.  In  an  action  by 
B  against  N  and  his  sureties,  the  records 
of  the  suits  brought  by  N  in  South  Carolina 
were  offered  in  evidence  by  B,  and  were 
objected  to  on  the  ground  that  they  showed 
that  B  had  not  become  the  surety  of  N  at 
the  date  of  the  bond  of  N  and  his  sureties 
to  him:  held\  That  the  defendants  not 
showing  that  B  was  surety  of  N  for  cost 
in  any  other  cases,  their  bond  must  be  held 
to  refer  to  these  suits ;  and  they  were  es- 
topped by  their  bond  from  denying  that  B 
was  the  surety  of  K  at  the  time  of  its  «*x- 
ecution. 

Cordle  v,  Burch,  480 

2.  The  sureties  of  a  deputy  in  his  bond 
to  the  high  sheriff  for  the  faithful  discharge 
of  his  duties,  are  estopped  from  denying 
that  the  principal  was  deputy,  unless  the 
bond  is  invalid. 

Cecil  V,  Early  &  others,  198 

3.  Upon    a    motion    by    a    high    sheriff 
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against  a  deputy  and  his  sureties,  they  file 
a  special  plea;  and  the  plaintiff  replies 
specially,  and  relies  on  the  facts  therein 
stated,  and  especially  on  the  bond  of  the 
deputy  and  his  sureties,  as  an  estoppel. 
Though  the  replication  has  not  the  peculiar 
commencement  and  conclusion  of  a  plead- 
ing by  way  of  estoppel,  a  demurrer  to  the 
replication  should  not  be  sustained. 

Idem,        198 
EVIDEJNCE. 

1.  A  record  of  another  suit  between  the 
same  parties,  in  which  the  same  causes  of 
action  were  in  controversy,  and  the  finding 
of  the  jury  was  against  them,  is  competent 
evidence. 

Johnson's  ez'x  v.  Jennings'  adm'r,      1 

2.  In  ejectment  plaintiff  claims  under  a 
deed  from  the  commissioner  of  delinquent 

lands ;  the  record  of  the  proceedings 
794      ^including  the  exhibits,  in  which  the 

sale  and  conveyance  of  the  land  was 
directed,  is  competent  evidence,  though 
there  be  irregularities  in  the  proceedings 
apparent  on  the  face  of  the  record. 

Smith  &  al.  v.  Chapman,  445 

3.  In  detinue  for  slaves  by  a  trustee  in  a 
deed  of  trust  against  a  defendant  who 
claims  the  slaves  by  purchase  from  the 
same  grantor,  the  defendant  offers  a  wit- 
ness to  prove  the  debt  secured  by  the  deed 
was  paid  by  a  sale  of  slaves  to  the  creditor 
by  the  debtor.  To  this  evidence  the  plain- 
tiff objects,  and  introduces  a  record  in  a 
chancery  cause  between  the  debtor  and 
creditor,  in  which  it  has  been  decided  that 
the  price  of  these  slaves  has  been  by  agree- 
ment between  the  debtor  and  creditor,  ap- 
plied in  part  discharge  of  another  debt: 
held :  The  decree  is  conclusive,  and  the  de- 
fendant's evidence  is  inadmissible. 

Nichols  V*  Campbell,  560 

4.  In  said  chancery  cause  it  was  decided 
there  was  no  usury  in  the  debt  secured  by 
the  deed  of  trust.  The  decree  concludes 
the  defendant ;  and  he  cannot  set  up  usury 
in  the  present  action.  «Idem,        560 

5.  In  a  writ  of  right  in  the  pleadings  and 
verdict  the  plaintiffs  are  described  as  the 
heirs  of  B  under  whom  they  claim.  This 
is  not  evidence  that  they  are  the  heirs  of 
B,  in  an  appellate  court. 

Bell's  heirs  z^.  Snyder  &,  als.,  350 

6.  The  report  of  the  surveyor  made  in  the 
cause  speaks  of  one  of  the  plaintiffs  as  the 
heir  of  B.  This  is  not  evidence  that  he  is 
such  heir.  Idem,        350 

7.  An  endorsement  on  a  bond  being 
equivocal  in  its  character,  all  the  circum- 
stances attending*  the  transaction,  the  co- 
temporaneous  conduct  and  declarations  of 
the  parties,  evidence  of  their  purposes  and 
motives,  may  be  looked  to,  to  ascertain 
what  kind  of  instrument  was  within  their 
contemplation  and  design. 

Smith's  ex'or  v,  Spiller,  318 

8.  In  an  action  for  a  devastavit  by  a 
creditor  against  an  executor  and  his  sure- 
ties, the  settled  account  of  the  executor 
was   introduced,    which   showed  a  credit  to 


the  executor  of  money  paid  to  a  legatee. 
The  executor  proposed  to  show  by  parol 
proof  that  the  legatee  paid  was  not  a  legatee 
of  his  testator,  but  of  a  persoM  of  whom 
his  testator  was  the  executor,  and  had  re- 
ceived sufficient  assets  to  pay  the  legacy* 
but  had  not  done  it :  held :  The  fact  of  such 
a  legacy  and  that  the  ex^ntor's  testator 
was  the  executor,  should  be  ]>roved  by  the 
will  and  the  record  of  his  qualification; 
and  parol  evidence  is  inadmissible  for  that 
purpose. 

Millers  v.  Catlett,  -      477 

9.  On  a  survey  directed  in  a  cause,  some 
of  the  lines  are  run  when  one  of  the  parties 
acts  as  chainman.  Upon  a  second  order  of 
survey  another  chainman  is  employed,  and 
all  but  one  of  the  lines  ^re  again  run.  The 
line  not  run  the  surveyor  says  he  ascertains 
to  be  correct  by  other  lines  run ;  and  the 
line  is  submitted  to  the  jury  not  as  a  line 
run,  but  as  a  protracted  line.  This  is  not 
error. 

Smith  A  al.  v.  Chapman,  445 

10.  Statements  of  a  chainman  who  is 
dead,  as  to  the  corner  and  lins  trees  of  a 
survey,  are  admitted  in  evidence ;  but  state- 
ments as  to  the  locality  of  the  land  and  the 
streams  the  lines  would  cross,  are  not  ad- 
missible evidence  to  fix  the  locality  of  the 
survey.  Idem,        445 

11.  The  question  being  whether  a  survey 
was  actually  run,  so  as  to  entitle  the  party 
claiming  under  the  patent  issued  upon  it, 
to  reverse  the  courses  called  for  in  the 
patent,  it  is  competent  for  the  other  party 
to  introduce  the  entry  and  survey,  in  which 
the  courses  are  the  same  as  in  the  patent, 
and  five  other  large  surveys  bearing  the 
same  date  and  made  by  the  same  surveyor, 
to  disprove  the  actual  running  of  the  sur- 
vey. Idem,        445 

12.  If  the  deed  of  a  sheriff  conveying 
land  sold  for  taxes  is  defective,  it  is  still 
competent  evidence  to  show,  with  other 
evidence,  an  actual  entry  under  a  claim  of 
title,  and  continued  holding  thereunder,  so 
as  to  make  out  a  title  or  right  of  entry  by 
actual  possession. 

Flanagan  v,  Grimmet  &  als.,  421 

13.  On  a  trial  for  murder,  to  contradict  a 
witness  for  the  prisoner,  it  is  competent  to 
introduce  in  evidence  a  deposition  given 
by  him  before  the  inquest,  taken  down  at 
the  time  by  the  coroner,  and  read  to  the 
witness  and  signed  by  -him. 

Wormeley's  Case,        658 

14.  Though  in  a  prosecution  for  a  rape  it 
is  competent  to  prove  the  fact  of  a  recent 
complaint  by  the  female,  for  the  purpose 
of  sustaining  her  credit,  it  is  not  compe- 
tent to  prove  any  particulars  of  the  descrip- 
tion of  the  person  committing  the  offence, 
which  may  have  been  given  by  her. 

Brogy's  Case,        722 

15.  A  fortiori:  If  the  female  when  ex- 
amined as  a  witness  declines  to  give  a 
description  of  the  person  committing  the 
offence,  it   is    not  competent   to  prove  the 
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description    given   by    her   when  not  upon  | 
oath.  Idem,        722 

16.  A  witness  for  the  prisoner  on  a 
795  *trial  for  felony  who  had  given  evi- 
dence at  a  former  trial,  is  absent 
from  the  commonwealth  at  the  second  trial. 
It  is  not  competent  for  the  prisoner  to  prove 
what  the  witness  swore  to  on  the  first  trial. 

Idem,        722 

17.  On  a  trial  for  felony  a  confession  of 
the  prisoner  may  be  given  in  evidence  un- 
less it  appears  that  the  confession  was  ob- 
tained from  him  by  some  inducement  of  a 
worldly  or  temporal  character  in  the  nature 
of  a  threat  or  promise  of  benefit,  held  out 
to  him  in  respect  of  his  escape  from  the 
consequences  of  his  offence  or  the  mitiga- 
tion of  his  punishment,  by  a  person  in  au- 
thority, or  with  the  apparent  sanction  of 
such  person.  Smith's  Case,        734 

18.  A  person  to  whom  a  free  negro  is 
bound  as  apprentice,  though  a  justice  of 
the  peace,  if  not  acting  as  such,  and  no 
way  affected  by  the  offence,  is  not  a  person 
in  authority,  in  the  sense  of  the  rule  which 
excludes  confessions  made  to  a  person  in 
authority.  Idem,        734 

19.  On  a  prosecution  for  uttering  or  at- 
tempting to  employ  as  true,  a  forged  note 
purporting  to  be  the  note  of  the  Bank  of 
D,  in  Pennsylvania,  a  banking  company 
authorized  by  the  laws  of  Pennsylvania, 
the  existence  of  such  bank  may  be  proved 
by  parol  evidence.  The  averment  Uiat  it 
"was  authorized  by  the  laws  of  Pennsylvania 
is  surplusage,  and  need  not  be  proved. 

Cady's  Case,        776 

EXCEPTIONS— Bill  of. 

1.  A  party  complaining  of  the  admission 
of  improper  evidence,  must  state  the  facts 
in  his  bill  of  exceptions,  from  which  it  will 
appear  affirmatively,  to  the  appellate  court, 
that  the  evidence  was  improper. 

Johnson's  ex'or'z/.  Jennings'  adm'r,     1 

2.  A  question  is  propounded  to  a  witness, 
which  is  objected  to,  but  the  objection  is 
overruled,  and  an  exception  is  taken.  The 
bill  of  exceptions  does  not  state  the  answer 
of  the  witness,  or  that  he  answered  the 
question.  The  appellate  court  will  not  re- 
verse the  judgment.  .  Idem,        1 

3.  If  an  exception  is  taken  to  an  opinion 
of  the  court  excluding  evidence,  the  excep- 
tion must  show  the  relevancy  of  the  evi- 
dence, or  it  is  no  ground  for  reversing  the 
judgment.  Idem,        1 

EXECUTIONS. 

1.  The  issue  of  an  execution  after  a  year 
and  day  from  the  date  of  the  judgment, 
renders  the  execution  not  void  but  voidable ; 
and  this  irregularity  cannot  be  taken  ad- 
vantage of  in  an  action  founded  upon  the 
return  on  the  execution. 

Beale's  adm'r  r.  Botetourt  justices,  278 

2.  A  mere  error  of  form  in  an  execution 
issued  against  an  executor,  where  it  has 
been  treated  throughout  as  an  execution  de 


bonis  testatoris,  cannot  be  set  up  as  a  de- 
fence to  au  action  of  devastavit  against 
the  executor  and  his  sureties,  founded  upon 
the  return  upon  it.  Idem,        278 

3.  An  elegit  issued  upon  a  judgment  ren- 
dered against  a  bankrupt  before  his  bank- 
ruptcy, may  be  in  the  usual  form ;  and  in 
executing  it  the  sheriff  must  take  notice  of 
the  bankruptcy  of  the  debtor,  and  disre- 
garding all  his  property  not  subject  to  the 
lien  of  a  judgment,  levy  the  elegit  upon 
that  which  is  so  subject. 

McCance  v.  Taylor,  580 

4.  A  sheriff  may  have  leave  to  amend  his 
return  upon  an  execution,  after  notice  of  a 
motion  against  him  founded  on  the  original 
return :  And  the  amended  return  may  be 
made  by  a  deputy  who  did  not  make  the 
first  return. 

Stone  V.  Wilson,  529 

5.  A  party  claiming  that  he  has  not  been 
credited  with  all  the  money  paid  by  him  to 
a  sheriff  upon  an  execution,  may  have  any 
injustice  done  to  him  in  that  respect  cor- 
rected by  the  court  from  whence  the  execu- 
tion issued:  And  it  is  not  a  case  for  an 
injuncti^^n  and  relief  in  equity. 

Morrison  v,  Speer,  228 

EXECUTORS  AND   ADMINISTRA- 

TORS. 

1.  A  mere  error  of  form  in  an  execution 
issued  against  an  executor,  where  it  has 
been  treated  throughout  as  an  execution  de 
bonis  testatoris,  cannot  be  set  up  as  a  de- 
fence to  an  action  of  devastavit  against 
the  executor  and  his  sureties,  founded  upon 
the  return  upon  it. 

Beale's  adm'r  v.  Botetourt  justices,  278 

2.  A  suit  for  an  account  of  an  adminis- 
tration is  brought  twenty-six  years  after 
the  death  of  the  intestate,  twenty-one  years 
after  the  death  of  the  administrator,  long 
after  his  estate  is  settled  by  his  adminis- 
trator showing  that  there  were  no  personal 
assets,  and  in  the  absence  of  the  first  ad- 
ministrator's books  and  papers,  against  his 
heir  who  at  his  death  was  an  infant  two 
years  old.  The  staleness  of  the  claim  is 
conclusive  against  it. 

Hillis  V.  Hamilton,  adm'r  A  als.,       300 

3.  When  the  condition  of  the  estate 
7%  *does  not  require  a  sale  of  the  slaves, 
and  they  are  divided  among  the  lega- 
tees or  distributees,  the  executor  is  not  en- 
titled to  a  commission  on  their  appraised 
value. 

Claycomb's  legatees  v.    Claycomb's 
ex 'or,  589 

4.  But  where  grain  or  other  perishable 
property,  which  by  the  law  the  executor  is 
directed  to  sell,  is  divided  in  kind  among 
the  legatees,  the  executor  is  entitled  to  a 
commission  upon  the  appraised  value. 

Idem,        589 

5.  Where  one  of  two  executors  performs 
all  the  labor  of  the  administration,  he  may 
be  allowed  all  the  compensation ;  and  it  is 
not  for  the  legatees  to  object  to  this. 

Idem,        589 
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6.  See  Evidence,  No.  8,  and 

Miller  v.  Catlett,  477 

i*ORFElTED   IwANDS. 
See  Delinquent  and  forfeited  Ivands. 

FRAUD. 

1.  To  constitute  fraud  in  the  sale  of  g'oods 
it  is  not  enoug'h  to  represent  them  as  sound 
and  marketable,  when  they  were  unsound 
and  damaged,  unless  the  vendor  knew  that 
the  representations  were  untrue,  or  used 
some  fraud  or  art  to  disguise  or  conceal 
their  true  condition  or  quality. 

Cunningham  v.  Smith  &  al.,  255 

2.  But  if  the  representations  were  untrue, 
and  the  vendor  at  the  time  of  making  them 
knew  them  to  be  untrue,  and  knowingly 
made  them  with  intent  to  deceive  the  pur- 
chaser, that  is  a  fraud.  Idem,        255 

GUARANTOR  AND  GUARANTEE. 

1.  A  guarantor  of  a  debt  may  maintain  a 
foreign  attachment  against  the  principal 
before  he  has  paid  the  debt. 

Moore  &  als.  v.  Holt,  284 

2.  A  letter  written  by  a  party  to  mer- 
chants with  whom  he  had  been  in  the  habit 
of  dealing,  introducing  to  them  his  brother 
who  was  a  stranger  to  them ;  stating  that 
he  was  going  to  their  city  to  purchase 
goods,  and  requesting  them  to  introduce 
him  to  some  of  the  houses  at  which  the 
writer  dealt,  **with  assurance  that  any  con- 
tract of  his  will  and  shall  be  promptly 
paid,"  is  a  guarantee.  Idem,        284 

HUSBAND  AND  WIFE. 

1.  A  father  in  consideration  of  affection 
for  his  daughter  and  of  one  dollar  paid 
him  by  herself  and  husband,  conveys  to  the 
daughter  for  the  use  of  herself  and  husband 
and  their  joint  heirs,  slaves.  To  have  and 
to  hold  the  slaves  to  the  daughter  and  her 
husband  and  their  heirs,  &c. :  And  he  war- 
rants the  title  to  them.  The  deed  conveys 
to  the  daughter  and  her  husband  a  joint 
estate ;  and  the  husband  may  dispose  of  the 
slaves. 

Cleland  z/.  Watson,  159 

2.  A  deed  from  a  husband  to  his  wife 
conveying  to  her  all  his  property  real  and 
personal,  under  circumstances  showing  a 
strong  meritorious  consideration,  set  up  in 
equity  against  a  nephew  the  heir  at  law  of 
the  grantor. 

Jones  &  wife  v.  Obenchain  A  als.,     259 

INDICTMENTS    AND  PRESENT- 
MENTS. 

1.  In  criminal  causes  the  same  defects  or 
imperfections  of  form  may  be  taken  ad- 
vantage of  on  a  general  as  on  a  special  de- 
murrer. I^azier's  Case,        708 

2.  In  an  indictment  for  murder  there  are 
two  counts,  in  the  second  of  which  the 
offence  is  not  set  out  as  another  offence. 
This  is  not  error.     See  Code,  p.  770,  \  11. 

Idem,        708 


3.  An  indictment  for  murder  charges  the 
wound  to  have  been  inflicted  on  the  9th  of 
December,  of  which  wound  she  on  the  said 
14th  of  December  died.  The  word  *'said*» 
is  surplusage,  and  its  insertion  is  not  a 
fatal  defect.  Idem,         70B 

4.  In  an  indictment  for  murder  it  is  not 
necessary  to  set  out  the  length  or  breadth 
of  the  wound.     See  Code,  p.  770,  i  10. 

Idem,         708 

5.  It  is  not  error  in  an  indictment  that 
dates  are  set  out  in  figures  instead  of  words. 

Idem,  70S 

Cady*8  Case,         776 

6.  On  a  prosecution  for  uttering  and  at- 
tempting to  employ  as  true  a  forged  note 
purporting  to  be  the  note  of  a  bank  in  an- 
other state,  it  is  surplusage  to  state  that 
the  bank  was  authorized  by  the  laws  of 
that  state ;  and  need  not  be  proved. 

Cady's  Case,         776 

7.  A  presentment  for  selling  ardent  spirits 
to  be  drunk  at  the  place  where  sold,  with- 
out having  first  obtained  a  license  to  keep 
an  ordinary,  describes  the  defendant  as  a 
free  negro.     This  description  is  surplusage. 

Scott's  Case,         749 
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1.  The  act  1  Rev.  Code  of  1819,  cJi* 
96,  i  20,  Supp.  Rev.  Code,  ch.  149,  {  2,  au- 
thorizing the  sale  of  lands  where  the  inter- 
est of  each  joint  owner  is  less  than  $300, 
refers»to  the  estimated  value  of  each  inter- 
est if  the  land  is  divided,  and  not  the  value 
of  each  interest  in  the  estimated  value  of 
the  whole. 

Parker  &  als.  v,  McCoy  &  als.,  594 

2.  If  the  value  of  each  interest  in  the 
land  divided  in  kind  is  less  than  $300,  the 
court  has  authority,  under  the  statute,  to 
sell  the  land,  though  the  estimated  value  of 
the  whole  land  will  give  to  each  owner 
more  than  $300.  Idem,        594 

3.  The  land  in  possession  of  a  widow  for 
life  as  her  dower,  need  not  be  estimated  in 
ascertaining  the  value  of  infants'  interest 
in  land ;  but  the  land  in  possession  of  the 
infants  may  be  valued,  and  if  of  less  value 
than  $300,  may' be  sold  without  selling  the 
land  in  possession  of  the  widow. 

Idem,        594 

4.  It  is  not  necessary  to  summon  the  in- 
fant owners  in  a  proce^ling  to  sell  their 
land  under  this  statute ;  but  the  court  may 
appoint  a  guardian  ad  litem  to  defend  them. 

Idem,        594 

5.  In  the  proceeding  under  this  statute 
the  order  or  decree  of  the  court  is  conclusive 
upon  the  infant;  and  he  has  no  day  in 
court  to  show  cause  against  it  upon  his 
coming  of  age.  Idem,         594 

6.  Though  the  final  decree  gives  the  in- 
fant a  day  in  court,  this  will  not  entitle 
him,  as  against  a  bona  fide  purchaser  of 
the  land  under  the  decree  of  the  court,  to 
disturb  the  sale.  Idem,        594 

7.  Though  the  proceeding  under  this 
statute  may  be,   and    usually  is,  by  bill,  it 
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is  not  necessarily  so,  but  may  be  by  peti- 
tion or  motion ;  and  the  parties  being  sum- 
moned the  evidence  may  be  heard  in  court, 
and  the  necessary  orders  and  proceedings 
may  be  made  and  had  therein. 

Idem,        594 

INJUNCTIONS. 

1.  An  injunction  refused  by  a  judge  of 
the  Circuit  court,  is  presented  to  a  judge  of 
the  Court  of  appeals  who  also  refuses  it. 
It  may  be  granted  by  another  judge  of  the 
Court  of  appeals. 

Jaynes  A  al.  v.  Brock,  211 

2.  A  purchaser  of  land  coming  into  equity 
to  enjoin  a  judgment  for  the  purchase 
money  on  the  ground  of  defect  in  the  title, 
though  the  title  is  afterwards  perfected,  is 
entitled  to  his  costs,  and  the  injunction  is 
to  be  dissolved  without  damages. 

Idem,  211 

Reeves  v,  Dickey,        138 

3.  Though  the  owner  of  lands  has  the  legal 
title  and  may  maintain  trespass,  yet  equity 
has  jurisdiction  to  enjoin  another  party 
who  claims  the  lands  from  taking  iron  ore 
from  it. 

Anderson  v,  Harvey's  heirs,  386 

4.  An  injunction  to  a  judgment  at  law 
will  not  be  sustained  to  allow  the  defendant 
at  law  to  set  up  payments  or  setoffs  which 
he  might  have  pleaded  at  law;  and  if  a 
discovery  was  necessary  to  enable  him  to 
prove  them  he  should  have  filed  his  bill  of 
discovery  in  aid  ol  his  defence  at  law ;  or 
he  should  have  filed  interrogatories  to  the 
plaintiff  under  the  statute. 

George  v.  Strange's  ex'or,  499 

5.  An  injunction  to  a  judgment  at  law 
Tvill  not  be  sustained  where  the  defendant 
at  law  has  failed  to  make  his  defence  at  law 
from  ignorance  of  the  nature  of  the  pro- 
ceeding against  him,  and  a  ipisapprehen- 
sion  of  the  steps  necessary  to  be  taken  in 
order  to  subject  him. 

Meem  v*  Rucker,  506 

6.  The  mere  averment  by  a  plaintiff  in 
his  bill  asking  for  an  injunction  to  a  judg- 
ment at  law,  of  the  facts  constituting  his 
excuse  for  not  defending  himself  at  law,  is 
not  suflScient ;  he  must  prove  them. 

Idem,        506 

• 

7.  The  damages  upon  the  dissolution  of 
an  injunction  to  a  judgment,  becomes  as 
to  the  party  obtaining  the  injunction,  a 
part  of  the  judgment,  and  embraced  in  the 
lien  of  the  judgment. 

Michaux's  adm'r  v.  Brown  A  als.,      612 

8.  An  injunction  to  inhibit  the  sale  of 
property  by  trustees,  is  not  a  bar  to  their 
bringing  an  action  at  law  to  recover  the 
trust  property ;  and  even  if  they  are  guilty 
of  a  contempt,  that  is  to  be  redressed  by 
the  Court  of  chancery  acting  upon  the  par- 
ties, and  will  not  prevent  the  maintenance 
of  the  action  at  law. 

Nichols  V.  Campbell,  560 

9.  Plaintiff  in  a  foreign  attachment  may 
enjoin  the  sale  of  the  attached  effects  under 


an  order  of  a   court    of  law    at   the  suit  of 

creditors  proceeding  by  attachment  at  law. 

Moore  &  als.  v.  Holt,  284 

10.  When  purchaser  of  land  not  entitled 
to  enjoin  collection  of  purchase  money. 
See  Vendor  and  Purchaser,  No.  7,  and 

Price's  ex'ors  v.  Ay  res,  575 

11.  When  defendant  in  an  execution  not 
entitled  to  enjoin  it.  See  Equitable  Juris- 
diction and  Relief,  No.  8,  and 

Morrison  v.  Speer,  228 

798  ♦INQUISITION. 

*    See  Public  Ivandings,  No.  4,  5,  and 
Muire  v.  Falconer  &  al.,  12 

INSTRUCTIONS. 

1.  An  instruction  which  is  not  relevant 
to  the  evidence  in  the  cause,  or  which  is 
only  relevant  to  written  evidence  which 
does  not  authorize  it,  properly  refused ;  the 
court  being  the  proper  tribunal  to  construe 
written  evidence. 

Johnson's  ex'x  v*  Jennings'  adm'r,      1 

2.  In  ejectment  the  Court  of  appeals  hav- 
ing decided  that  certain  evidence  is  insuflS- 
cient  to  establish  an  adversary  possession, 
upon  a  second  trial,  the  evidence  being 
substantially  the  same,  the  party  in  whose 
favor  this  decision  is,  is  entitled  to  have 
an  instruction  to  the  jury  to  disregard  all 
the  parol  evidence  introduced  for  the  pur- 
pose of  proving  the  adversary  possession. 

Pasley  v.  English,     '  236 

3.  The  evidence  of  adversary  possession 
being  to  be  disregarded,  it  is  error  to  in- 
struct the  jury,  that  if  such  evidence  proves 
an  adversary  possession  of  twenty  years 
under  claim  of  title,  the  party  is  entitled 
to  recover.  Idem,        236 

4.  If  an  instruction  is  given  on  an  ab- 
stract question  which  may  mislead  the  jury, 
it  is  an  error  for  which  the  judgment  will 
be  reversed.  Idem,        236 

INTERROGATORIES. 

See  Bail,  No.  7,  and 
LfCvy  V.  Arnsthall,  641 

JEOFAItrS. 

In  a  writ  of  right  the  failure  to  file  a  plea 
is  error  not  cured  by  a  verdict  in  favor  of 
the  tenant. 

Rowans  v.  Givens,  250 

JUDGMENTS. 

1.  An  injunction  to  a  judgment  at  law 
will  not  be  sustained  to  allow  the  defendant 
at  law  to  set  up  payments  or  offsets  which 
he  might  have  pleaded  at  law;  and  if  a 
discovery  was  necessary  to  enable  him  to 
prove  them,  he  should  have  filed  his  bill  of 
discovery  in  aid  of  his  defence  at  law ;  or 
he  should  have  filed  interrogatories  under 
the  statute. 

George  v,  Strange's  ex 'or,  499 

2.  An  injunction  to* a  judgment  at  law 
will  not  be  sustained  when  the  defendant 
at  law  has  failed   to    make   his   defence  at 
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law  from  ignorance  of  the  nature  of  the 
proceeding  against  him,  and  a  misappre- 
hension of  the  steps  necessary  to  be  taken 
in  order  to  subject  him. 

Meem  v.  Rucker,  506 

3.  The  mere  averment  by  a  plaintiff  in 
his  bill  asking  for  an  injunction  to  a  judg- 
ment at  law,  of  the  facts  constituting  his 
excuse  or  not  defending  himself  at  law,  is 
not  sufiBcient;  he  must  prove  them. 

Idem,        506 

4.  The  lien  of  a  judgment  is  not  defeated 
by  the  discharge  of  the  debtor  as  a  bank- 
rupt ;  and  it  may  be  enforced  in  th^  state 
courts. 

McCance  v,  Taylor,  580 

5.  How  an  elegit  upon  such  judgment  is 
to  be  levied.     See  Elegit,  No.  1,  and 

Idem,        580 

6.  The  act  of  March  3d,  1843,  Sess.  Acts 
1842-3,  p.  51,  j  3,  does  not  apply  to  pur- 
chasers before  the  passage  of  the  act.  As 
to  such  the  lien  of  a  judgment  is  valid 
though  not  recorded.  Idem,        580 

7.  A  prior  deed  of  trust  unrecorded  is  null 
and  void  as  to  a  subsequent  judgment ;  and 
the  judgment  is  a  lien  upon  the  land  em- 
braced in  the  deed.  Idem,        580 

8.  Though  lands  are  conveyed  in  trust  to 
secure  debts,  a  judgment  having  priority 
to  the  deed  is  a  lien  upon  but  a  moiety  of 
the  land,  except  an   equity  of  redemption. 

Buchanan  v.  Clark  &  als.,  164 

9.  A  judgment  *is  a  lien  upon  an  equity 
of  redemption  in  land,  and  will  be  preferred 
to  a  subsequent  purchaser  of  the  equity  of 
redemption  not  having  the  legal  title:  And 
the  lien  extends  to  the  whole  equity  of  re- 
demption. 

Michaux's  adm'r  v.  Brown  &  als.,     612 

10.  Though  the  judgment  was  enjoined 
at  the  time  of  the  purchase,  yet  upon  the 
dissolution  of  the  injunction  the  lien  relates 
back  to  the  date  of  the  judgment;  and  so 
has  priority  over  the  equity  of  a  purchaser 
since  the  date  of  the  judgment. 

Idem,        612 

11.  The  damages  on  the  dissolution  of  an 
injunction  to  a  judgment  becomes,  as  to 
the  party  obtaining  the  injunction,  a  part 
of  the  judgment,  and  are  embraced  in  the 
lien  of  the  judgment  upon  an  equity  of 
redemption.  Idem,        612 

12.  A  judgment  being  rendered  for  the 
penalty  of  a  bond  to  be  discharged  by  the 
payment  of  the  principal  and  interest,  and 
the  payment  having  been  delayed  by  an 
injunction  until  the  principal  sum  due  and 
the  interest  exceed  the  penalty,  the  lien  of 
the  judgment  only   extends  to  the  penalty, 

the   damages     upon     the    dissolution 
799      *of  the   injunction   and   the   costs  at 
law,  without  continuing  interest. 

Idem,        612 

13.  The  land  of  the  debtor  or  the  equity 
of  redemption  therein,  last  sold,  is  first  lia- 
ble to  satisfy  a  judgment  lien. 

Idem,        612 

14.  If  some  of  the  land  covered  by  a  judg- 


ment lien  is  embraced  in  a  deed  of  trust 
subsequent  to  the  judgment  and  other  of  it 
is  not,  the  latter  should  be  first  sold,  and 
only  so  much  of  that  embraced  in  the  deed 
as  will  make  a  moiety  of  the  whole. 

Buchanan  v,  Clark  A  als.,  164 

15.  If  there  are  two  judgments  having 
preference  to  the  deed,  the  remain ini^  moiety 
should  be  sold  and  applied  to  pay  the  second 
judgment.  Idem,         164 

16.  Where  there  are  several  purchasers  of 
land  subject  to  a  judgment  lien,  some  may 
file  a  bill  to  question  the  lien,  and  If  it  is 
valid,  asking  that  the  different  purchasers 
may  be  subjected  to  pay  it.  And  though 
they  ask  for  a  ratable  contribution,  this 
will  not  prevent  the  court's  subjecting  the 
land  last  sold  to  satisfy  the  creditor. 

Michaux's  adm'r  v.  Brown  &  als.,     612 

JUDICIAL  SAI^ES. 

1.  In  a  controversy  between  a  judgment 
creditor  and  creditors  claiming  under  a 
deed  of  trust,  the  court  having  decreed  a 
sale  of  all  the  land,  and  it  having  been 
purchased  by  a  party  claiming  under  the 
deed  of  trust ;  and  the  final  decree  being  in 
his  favor,  and  a  conveyance  to  him  being 
directed,  upon  appeal  by  the  party  claiming 
under  the  judgment  the  decree  is  reversed. 
The  claim  of  the  purchaser  must  fall  with 
the  reversal  of  the  decree;  the  purchaser 
not  being  a  stranger  to  the  controversy 
purchasing  at  a  judicial  sale,  but  the  party 
chiefly  benefited  by  the  proceedings  com- 
plained of. 

Buchanan  v,  Clark  &  als.,  164 

2.  A  purchaser  at  a  sale  of  land  made  by 
a  commissioner  of  delinquent  lands,  is  not 
bound  to  prove  that  all  the  previous  pro- 
ceedings of  the  commissioner  and  the  court 
were  regular.  The  proceeding  is  in  the 
nature  of  a  judicial  proceeding,  and  the 
orders  and  decree  of  the  court  made  in  it 
are  conclusfve,  at  least  upon  all   strangers. 

Smith  8l  al.  z/.  Chapman,  445 

JURORS. 

1.  On  a  trial  for  arson  the  nephew  of  the 
deceased  wife  of  the  person  whose  house 
had  been  burned,  if  she  left  children,  is 
an  incompetent  juror. 

Jaques*  Case,         690 

2.  Such  relationship  to  a  party  on  the 
record  would  be  a  cause  of  principal  chal- 
lenge. If  it  be  not  a  cause  of  principal 
challenge  because  the  person  whose  house 
was  burned  is  not  a  party  on  the  record,  it 
is  a  case  in  which  the  favor  being  apparent 
he  should  be  set  aside.  Idem,         690 

3.  In  such  case  if  the  deceased  wife  left 
no  issue  it  is  for  the  prosecution  to  show 
the  fact;  and  that  fact  not  being  shown 
the  objection  is  valid.  Idem,         690 

4.  A  juror  summoned  for  the  trial  of  a 
prisoner  fails  to  appear  on  the  day  to  which 
he  is  summoned,  but  appears  at  another 
day  under  a  rule  to  show  cause  why  he 
should  not  be  fined  for  failing  to  appear. 
If  in  other  respects  qualified  he  may  be  put 
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ttpon  the  panel ;  that  not  having  been  com- 
pleted when  he  appears. 

Wormeley's  Case,        658 

5.  What  is  not  such  an  opinion  as  will 
disqualify  a  juror  for  serving  on  a  trial  for 
felony.  Idem,        658 

6.  When  the  court  may  on  its  own  motion 
set  aside  a  juror  in  a  criminal  trial.  See 
Criminal  Jurisdiction  and  Proceedings,  No. 
13,  14,  and  Montague's  Case,        767 

7.  As  no  challenge  to  a  juror  is  allowed 
to  the  commonwealth  except  for  cause, 
when  such  challenge  is  made  the  cause 
should  be  shown,  and  should  be  a  good  and 
legal  cause  for  the  exclusion  of  the  juror; 
otherwise  it  should  be  overruled. 

Idem,        767 

8.  The  court  cannot  of  its  own  motion 
set  aside  a  juror  without  good  cause,  ex- 
cept where  he  is  physically  or  mentally  dis- 
abled from  properly  performing  the  duties 
of  a  juror,  or  is  disqualified  by  a  statute. 

Idem,        767 

9.  If  the  court  sets  aside  a  competent 
juror,  it  is  error  for  which  the  prisoner  ma3' 
except,  and  have  the  judgment  reversed. 

Idem,        767 

10.  What  does  not  render  a  juror  incom- 
petent. Idem,        767 

11.  How  the  court  may  direct  additional 
jurors  to  be  summoned  when  the  original 
venire  is  exhausted.  See  Criminal  Juris- 
diction and  Proceedings,  No.  12,  and 

Wormeley's  Case,        658 

JUSTICES  OF  THE  PEACE. 

1.  Upon  an  application  to  establish  a 
public  landing,  the  viewers  report  that  a 
list  of  one  hundred  and  twenty  persons  was 

shown  them  who  would  be  benefited 
800      *by   establishing   the  landing.     Two 

of  these  persons  were  justices  of  the 
peace  of  the  county,  and  when  the  order 
awarding  the  writ  of  ad  quod  damnum  was 
made,  they  were  on  the  bench ;  and  one  of 
them  was  on  the  bench  when  the  landing 
was  established.  This  was  no  legal  ob- 
jection. 

Muire  v,  Falcot^er  A  al.,  12 

2.  A  justice  of  the  peace  acting  as  coro- 
ner, and  having  as  coroner  committed  a 
person  to  jail  for  a  felony,  may  certify  the 
fact  of  such  committal  as  a  justice  of  the 
peace.  Wormeley's  Case,        658 

TEACHES. 

1.  A  step  father  conveyed  to  his  step  son, 
when  a  minor  living  with  him,  a  slave, 
purporting  to  be  for  value,  and  he  retained 
possession  of  the  slave  and  her  increase  for 
many  years,  and  until  the  death  of  the  step 
son.  After  the  death  of  the  step  son,  who 
left  no  children,  his  widow  filed  a  bill 
against  the  step  father  and  his  wife  for 
distribution  of  the  slaves.  This  suit  was 
a  little  less  than  twenty  years  from  the 
time  when  the  step  son  ceased  to  live  with 
the  step  father.  The  latter  having  stood 
in  the  place  of  a   parent   and  guardian  to 


the  son  until  the  son  ceased  to  live  with 
him,  the  claim  is  not  barred  by  lapse  of 
time.   , 

Roberts  v»  King,  104 

2.  A  suit  for  an  account  of  an  adminis- 
tration was  brought  twenty-six  years  after 
the  death  of  the  intestate,  twenty-one  years 
after  the  death  of  the  administrator,  long 
after  his  administrator  had  settled  up  his 
estate,  showing  that  there  were  no  personal 
assets,  and  in  the  absence  of  the  first  ad- 
ministrator's books  and  papers,  against 
his  heir,  who  at  his  death  was  an  infant 
two  years  old.  The  staleness  of  the  claim 
is  conclusive  against  it. 

Hillis  V,  Hamilton,  adm'r  A  als.,       300 

LANDLORD  AND  TENANT. 

1.  Quaere :  If  a  tenant  can  disclaim  hold- 
ing under  his  landlord,  and  set  up  an 
adverse  title,  without  first  surrendering 
possession  of  the  premises.  If  he  can,  he 
cannot  deny  the  title  under  which  he  en- 
tered, or  augment  the  burden  of  proof  on 
the  other  side  by  denying  his  tenancy. 

Creigh's  heirs  v,  Henson,  231 

2.  A  tenant  who  surrenders  possession  at 
the  end  of  his  term,  or  from  whom  posses- 
sion has  been  recovered,  is  not  concluded 
by  the  existence  of  such  tenancy  at  one 
time,  or  by  the  deed  of  lease  which  he  ex- 
ecuted, from  contesting  the  title  of  his 
former  landlord. 

Wild's  lessee  v,  Serpell,  45 

LARCENY. 

1.  The  obligor  in  a  bond  may  commit 
larceny  in  taking  it. 

Vaughn's  Case,        758 

2.  What  constitutes  a  taking  with  intent 
to  commit  larceny.  Idem,        758 

LEGACIES. 

D  and  A  have  each  five  children,  and  R 
is  the  child  of  A.  Testator  regards  R  with 
great  favor,  and  gives  him  a  farm  and  a 
legacy  of  $2000.  Testator  then  says,  I  be- 
queath to  the  children  of  A  and  D  and  to  R 
all  the  funds  remaining  after  every  just 
claim  against  my  estate  has  been  satisfied, 
to  be  equally  divided  between  them.  The 
fund  is  to  be  divided  into  ten  parts,  one  of 
which  is  to  be  given  to  each  of  the  children 
of  A  and  D,  thus  giving  to  R  but  one  tenth 
of  the  fund. 

McMaster  v,  McMaster's  ex'ors,         275 

LIENS. 

1.  See  Sureties,  No.  1,  2,  and 
Buchanan  v.  Clark  &  als.,  164 

2.  See  Judgments,  passim. 

LIMITATIONS  -Statute  of. 

1.  In  an  action  of  assumpsit  against  an 
administrator,  he  pleads  the  statute  of  lim- 
itations. It  is  no  answer  to  the  plea  that 
the  defendant's  intestate  sold  to  plain tifi^ 
slaves  in  payment  of  the  debt  declared  on ; 
and  that  the  defendant   since   the  death  of 
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hia  in  testate,  had  as  administrator  sued 
for,  and,  upon  the  title  alone,  without  re- 
g-ard  to  the  intestate's  indebtedness  to  the 
plaintiff,  recovered  the  said  slaves  from 
the  plaintiff  within  five  years  before  the 
action  brought. 

Johnson's  ex'z  v.  Jennings'  adm'r,      1 

2.  A  party  having  conveyed  slaves  to  his 
step  son,  stating  a  valuable  consideration 
in  the  deed,  and  remaining  in  possession 
for  many  years,  his  possession  is  subordi- 
nate to  the  deed,  and  therefore  the  step 
son's  title  to  the  slaves  is  not  barred  by 
the  statute  of  limitations. 

Roberts  v.  King,  184 

•  3.  The  saving  in  the  act  of  1819,  1  Rev. 
Code,  ch.  104,  f  13,  p.  378,  in  relation  to 
wills,     in    favor    of    persons    out    of    the 

state,  is  not   repealed   by   the   act  of 
801      *March  8th,  1826,  Sup.    Rev.    Code  p. 

260,    in   relation   to  the  limitation  of 
actions. 

Schultz  V.  Schultz  &  als.,  358 

X  4.  See  Adversary  Possession,  passim. 

5.  See  Delinquent  and  Forfeited  I^ands, 
No.  6,  and 

Staats  V,  Board,  400 

Hale  V,  Branscum,  418 

6.  See  Trover,  No.  2,  and 

Philips  V,  Marteney's  ex'or,  333 

MANDAMUS. 

The  Supreme  court  of  appeals  has  no 
j'urisdiction  either  under  the  constitution 
or  the  statute,  to  issue  a  mandamus  to  a 
jud^e  of  the  Circuit  court  to  compel  him  to 
try  a  cause  depending  in  his  court. 

Barnett  v,  Meredith,  judge,  650 

MISDEMEANORS. 

•  In  a  prosecution  for  selling  ardent  spirits 
by  retail  to  be  drunk  at  the  place  where 
sold,  without  having  obtained  a  license  to 
keep  an  ordinary,  a  writ  of  error  lies  for 
the  commonwealth  from  the  judgment  of 
an  inferior  court.  Scott's  Case,        749 

NOTICE. 

1.  There  is  no  time  fixed  by  the  statute, 
for  which  notice  shall  be  given  to  a  party 
upon  whose  land  a  public  landing  is  sought 
to  be  established.  If  therefore  the  notice 
is  served  upon  him  at  any  time  before  the 
end  of  the  return  day  of  the  notice  it  is 
suflficient  in  law ;  and  he  must  show  that  it 
was  insufiEicient  or  not  reasonable  notice. 

Muire  v.  Falconer  &  al.,  12 

2.  When  the  sufficiency  or  want  of  notice 
cannot  be  objected  to  in  an  appellate  court. 

See  Appellate  Court,  No.  7,  10,  and 

Idem,        12 
Tayloe  v.  Smith,  557 

NUNCUPATIVE  WILL. 

I 

1.  The  word  ** habitation"  in  the  act  1 
Rev.  Code,  ch.  104,  i  7,  p.  377,  in  relation 
to  nuncupative  wills,  means  ** dwelling- 
house.  ' ' 

Nowlin's  adm'r  &  als.  v,  Scott,  64 


2.  A  testamentary  paper  sig^ned  and  ac- 
knowledged in  the  presence  of  witnesses 
who  are  requested  to  attest  it,  and  attested 
by  them  out  of  the  presence  of  the  testatrix, 
so  that  it  is  not  good  as  a  written  will,  can- 
not be  set  up  as  a  nuncupative  will. 

Reese  v.  Hawthorn,  548 

3.  A  nuncupative  will  to  be  valid  must 
be  made  in  the  last  sickness  of  the  testator, 
when  he  is  in  such  extremity  that  he  has 
not  the  ability  and  opportunity  to  make  a 
written  will.  Idem,         548 

.     PARTITION. 

1.  Upon, a  bill  for  the  partition  of  land, 
if  the  title  of  the  plaintiffs  is  doubtful,  the 
court,  prior  to  the  act.  Code,  ch.  124,  i  1, 
p.  526,  should  have  sent  the  parties  to  law 
to  try  their  title. 

Currin  &  als.  v,  Spraull  &  als.,  145 

2.  By  the  act,  Code,  ch.  124,  {  1«  P-  526,  a 
court  of  equity  may  decide  upon  the  title 
in  suits  for  partition ;  and  this  thoug'h  the 
suit  was  commenced  before  the  statute  was 
enacted.  And  after  allowing  a  reasonable 
time  to  the  parties  for  trial,  should  proceed 
to  decide  the  question,  observing  the  gen- 
eral  rules  of  practice  in  courts  of  equity, 
for  the  purpose  of  ascertaining  facts  either 
by  a  jury  or  otherwise,  as  may  be  most 
proper.  Idem,         145 

PAYMENTS. 

1.  Bond  given  for  loan  of  money  which 
is  to  be  paid  in  a  few  days  by  a  debtor  of 
the  obligor:  The  debtor  pays  the  debt  and 
takes  up  the  bond.  It  is  thereby  extin- 
guished; and  if  in  a  future  settlement  be- 
tween the  borrower  and  his  debtor  this 
claim  is  omitted  by  mistake,  the  remedy  of 
the  debtor  is  not  on  the  bond,  but  for 
money  paid  to  the  use  of  the  borrower. 

Young  for  &c.  v,  Johnston,  269 

2.  See  Setoffs,  No.  1,  and 

Johnson's  ex'x  v,  Jennings'  adm'r,      1 

PLEADINGS. 

1.  To  recover  back  money  paid  upon  a 
contract  which  has  been  rescinded,  or  the 
consideration  of  which^has  wholly  failed, 
the  usual  and  better  mode  of  declaring  is 
the  common  count  for  money  had  and 
received.  But  if  the  plaintiff  declares  spe- 
cially it  must  appear  with  sufficient  cer- 
tainty, from  the  facts  so  set  out,  or  from 
apt  averments  made  in  the  count,  that  the 
consideration  has  wholly  failed,  and  that 
such  failure  did  not  proceed  from  any  fraud 
or  illegal  conduct  on  the  part  of  the  plain- 
tiff. 

Johnson's  ex'x  v,  Jennings'  adm'r,       1 

2.  Duplicity  in  a  plea  can  only  be  objected 
to  by  special  demurrer. 

Cunningham  v.  Smith  &  al.,  255 

3.  Upon  a  motion  by  a  high  sheriff 
802  ^against  a  deputy  and  his  sureties, 
they  file  a  special  plea  denying-  that 
the  principal  was  deputy;  and  the  high 
sheriff  replies  specially  relying  on  their 
bond   as  an   estoppel.     The   replication   is 
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g'ood  though  it  has  not  the  commencement 
and  conclusion  peculiar  to  a  pleading  of  an 
estoppel. 

Cecil  V.  Early  &  others,  198 

4.  The  statute,  Sess.  Acts  1844,  ch.  70,  p. 
54,  in  relation  to  pleading  usury,  though 
in  terms  only  applicable  to  a  plea,  yet  it  is 
properly  applicable  to  a  replication  to  a 
plea  of  setoff. 

Hope  V,  Smith,  sheriff,  221 

5.  In  debt  on  a  bond  a  plea  that  it  was 
given  for  goods  bought  of  the  plaintiff  who 
represented  that  they  were  sound  and 
marketable  when  in  fact  they  were  unsound 
and  damaged ;  and  that  the  plaintiff  at  the 
time  of  making  them  knew  that  the  repre- 
sentations were  untrue,  and  knowingly 
made  them  with  the  intent  to  defraud  the 
defendant ;  and  proceeds  to  set  out  the  un- 
soundness of  numerous  articles  purchased, 
and  to  detail  particulars  in  which  the  rep- 
resentations had  turned  out  to  be  untrue. 
This  is  a  good  plea. 

Cunningham  v.  Smith  &  als.,  255 

6.  What  pleas  present  immaterial  issues. 
See  Bail,  passim,  and  Executors  and  Ad- 
ministrators, No.  1,  and 

Archer  v.  The  Commonwealth,  627 

Beale's  adm'r  v,  Botetourt  justices,  278 

7.  In  criminal  causes  the  same  defect  or 
imperfections  of  form  may  be  taken  ad- 
vantage of  on  a  general  as  on  a  special  de- 
murrer. I^azier's  Case,        708 

8.  On  an  indictment  for  murder  there  are 
two  counts,  in  the  second  of  which  the 
offence  is  not  set  out  as  another  offence. 
This  is  not  error.  Idem,        708 

9.  It  is  not  error  in  an  indictment  that 
dates  are  set  out  in  figures  instead  of  words. 

Idem,  708 

Cady's  Case,        776 

10.  An  indictment  for  murder  charges 
the  wound  to  have  been  inflicted  on  the  9th 
of  December,  of  which  wound  she  on  the 
said  14th  of  December  died.  The  word 
''said'*  is  surplusage,  and  its  insertion  is 
not  a  fatal  defect.         I^azier's  Case,        708 

11.  In  an  indictment  for  murder  it  is  not 
necessary  to  set  out  the  length,  breadth  or 
depth  of  the  wound.  Idem,        708 

12.  What  is  surplusage  in  an  indictment 
or  presentment.  See  Indictments  and  Pre- 
sentments, No.  6,  7,  and 

Cady's  Case,        776 
Scott's  Case,        749 

POWER  OF    ATTORNEY. 

A  power  of  attorney  and  a  deed  of  trust 
to  secure  debts  are  made  at  the  same  time, 
by  and  to  the  same  party,  having  reference 
to  nearly  the  same  property,  and  the  same 
debts.  The  power  of  attorney  is  not  re- 
voked by  the  deed ;  but  they  will  be  consid- 
ered as  one  instrument,  and  construed  to- 
gether. 

French  v.  Townes  &  als.,  513 

PRACTICE  AT  COMMON  I^AW. 
1.  A  party  complaining  of  the  admission 


of  improper  evidence  must  state  the  facts 
in  his  bill  of  exceptions,  from  which  it  will 
appear  affirmatively,  to  the  appellate  court, 
that  the  evidence  was  improper. 

Johnson's  ex'x  v,  Jennings'  adm'r,      1 

2.  An  instruction  which  is  not  relevant 
to  the  evidence  in  the  cause,*  or  which  is 
only  relevant  to  written  evidence  which 
does  not  authorize  it,  properly  refused ;  the 
court  being  the  proper  tribunal  to  construe 
the  written  evidence.  Idem,        1 

3.  In  ejectment  the  court  of  appeals  hav- 
ing decided  that  certain  evidence  is  insuffi- 
cient to  establish  an  adversary  possession^ 
upon  a  second  trial  the  evidence  being  subr 
stantially  the  same,  the  party  in  whose 
favor  this  decision  is,  is  entitled  to  have 
an  instruction  to  the  jury  to  disregard  all 
the  parol  evidence  introduced  for  the  pur- 
pose of'  proving  the  adversary  possession. 

Pasley  v,  English,  236 

4.  The  evidence  of  adversary  possession 
bein^  to  be  disregarded,  it  is  error  to  instruct 
the  jury  that  if  such  evidence  proves  an 
adversary  possession  of  twenty  years  under 
claim  of  title,  the  party  is  entitled  to  re- 
cover. Idem,        236 

5.  The  affidavit  of  a  witness  that  from 
his  age  and  infirmities  he  is  unable  to  at- 
tend the  court  without  endangering  his  life, 
made  eight  days  before  the  cause  is  called 
for  trial,  is  sufficient  to  authorize  his  depo- 
sition which  had  been  taken  de  bene  esse, 
to  be  read  as  evidence. 

Tayloe  v.  Smith,  557 

6.  Upon  a  motion  by  a  creditor  against  a 
high  sheriff  for  the  default  of  his  deputy  in 
permitting  a  debtor  in  execution  to  escape, 
the  court  occupies  the  place  of  a  jury  as  to 
the  facts,  and  is  bound  upon  a  return  of 
** executed,"  and  upon  proof  of  escape,  to 
presume  that  it  was  with  the  consent  of  the 
sheriff,  unless  he  proves  that  it  was  with- 
out .his  consent  or  negligence,  and  that  he 
had  used  due  means  to  retake  the  prisoner. 

Stone  V,  Wilson,  529 

803  *7.  A  court  having  granted  a    new 

trial  of  a  cause,  there  is  a  motion  to 
reconsider  the  opinion,  and  the  court  takes 
time  till  the  next  term  to  consider  the  mo- 
tion, and  at  the  next  term  sets  aside  the 
order  granting  the  new  trial,  and  enters  a 
judgment  on  the  verdict.  There  is  ho  error 
in  continuing  the  motion. 

Rhea  v.  Gibson's  ex' or,  215 

PRACTICE  IN  CHANCERY. 

1.  By  the  act.  Code  ch.  124,  i  1,  p.  526,  a 
court  of  equity  may  decide  upon  the  title 
in  suits  for  partition ;  and  this  though  the 
suit  was  commenced  before  the  act  was 
passed :  And  after  allowing  a  reasonable 
time  to  the  parties  for  trial,  should  proceed 
to  decide  the  question,  observing  the  gen- 
eral rules  of  practice  in  courts  of  equity  for 
the  purpose  of  ascertaining  facts,  either  by 
a  jury  or  otherwise,  as  may  be  most  proper. 

Currin  &  als.  v*  SprauU  &  als.,  145 

2.  To  what  errors  in  a  decree  consent  ex- 
tends. 

Buchanan  v,  Clark  &  als.,  164 
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3.  la  a  controversy  between  parties  claim- 
ing' a  judgment  lien  and  others  claiming 
under  a  deed  of  trust,  it  being  uncertain 
what  part  of  the  lands  are  embraced  in  the 
deed  of  trust,  it  is  error  to  decree  a  sale  of 
the  land  until  the  priorities  of  the  parties 
are  adjusted*  and  it  is  ascertained  what 
part  of  the  lands  are  embraced  in  the  deed. 

Idem,        164 

4.  The  judgment  haying  priority,  the 
land  not  included  in  the  deed  of  trust  should 
be  first  sold,  and  applied  to  the  judgment, 
and  if  insufficient  to  discharge  it,  then  the 
land  included  in  the  deed  of  trust  should  be 
sold,  and  so  much  of  the  proceeds  thereof 
as  with  the  proceeds  of  the  land  not  con- 
veyed, amount  to  a  moiety  of  the  proceeds 
of  all  the  lands,  should  be  applied  to  the 
judgment.  Idem,        164 

5.  When  court  will  not  presume  a  convey- 
ance of  property. 

Roberts  r.  King,  184 

6.  Upon  a  motion  against  a  plaintiff  in 
equity  for  security  for  costs,  a  bill  of  ex- 
ceptions is  taken  to  the  opinion  of  the 
court,  which  states  the  evidence  introduced 
on  the  motion.  There  is  no  objection  to 
this  mode  of  putting  the  evidence  upon  the 
record. 

Evans  v.  Bradshaw  &  als.,  207 

7.  In  a  bill  by  purchaser  of  land  for  a 
rescission  of  the  contract  for  failure  by 
vendor  to  convey  the  land,  there  being  a 
latent  ambiguity  in  the  contract  of  sale 
which  can  only  be  cleared  up  by  a  survey, 
it  is  error  to  decree  a  rescission  of  the  con- 
tract until  a  survey  is  made,  and  it  is  thus 
ascertained  whether  the  vendor  can  comply 
with  his  contract. 

Purcell  V.  McCleary  &  al.,  246 

8.  When  questions  are  raised  by  the 
pleadings  and  proofs  an  exception  to  a 
commissioner's  report  is  unnecessary  to 
raise  them  for  adjudication. 

French  v,  Townes  &  als.  513 

9.  What  proceedings  may  be  had  for  the 
sale  of  small  inheritances.  See  Infants, 
No.  4,  5,  6,  7,  and 

Parker  &  als.  v,  McCoy  A  als. ,  594 

PRACTICE  IN  CHIMIN AIv  CAUSES. 

See  Criminal  Jurisdiction  and  Proceed- 
ings. 

PRESUMPTIONS. 

When  the  defence  set  up  in  the  answer  of 
a  defendant  in  chancery,  is  inconsistent 
with  the  fact  of  a  conveyance  to  him  of 
the  property  claimed  in  the  bill,  the  con- 
veyance will  not  be  presumed. 

Roberts  v.  King,  184 

PROBAT  OF  WILLS. 

See  Wills,  No.  2,  3,  5,  6,  7,  8,  9,  10,  11, 
and 

Nock  V,  Nock's  ex'ors,  106 

Schultz  V,  Schultz  &  als.,  358 

PUBLICATION. 
A  decree  in  a  chancery   cause   says,    that 


the  order  of  publication   against  an  absent 
defendant  had   been   duly  published.     It  is 
to  be  taken  in  an  appellate  court  that  every- 
thing required  by  the  statute  was  done. 
Moore  &  als.  v.  Holt,  284 

PUBLIC  LANDINGS. 

1.  The  viewers'  report  that  a  public  land- 
ing at  the  place  viewed  would  be  of  very 
great  convenience  to  the  public,  as  a  list  of 
persons  all  heads  of  famiHes,  to  the  number 
of  one  hundred  and  twenty,  had  been  shown 
to  them,  all  of  whom,  as  well  as  many 
others,  would  be  benefited  by  the  proposed 
landing :  held :  It  was  no  error  in  the  report 
that  this  list  of  persons  was  not  returned 
with  the  report. 

Muire  v.  Falconer  &  al.,  12 

2.  Two  of  the  persons  on  the  list  were 
justices  of  the  peace  of  the  county ;  and 
when  the  order  awarding  the  writ  of  ad 
quod  damnum  was  made  they  were  on  the 
bench;  and  one  of  them  was  on  the  bench 
when   the  landing  was  established.     This 

was  no  leg^  objection.        Idem,        12 

804  *3.  There  is  no  time  fixed  by  the 
statute  for  which  notice  shall  be 
given  to  a  party  upon  whose  land  a  public 
landing  is  sought  to  be  established.  If, 
therefore,  the  notice  is  served  upon  him  at 
any  time  before  the  end  of  the  return  day 
of  the  notice,  it  is  sufficient  in  law ;  and  he 
must  show  that  it  was  insufficient  and  not 
reasonable  notice.  Idem,         12 

4.  The  statute  does  not  require  the  writ 
of  ad  quod  damnum  to  be  returned  to  the 
next  court  after  it  is  awarded :  And  if  the 
order  awarding  it  so  directs,  the  direction 
is  merely  directory  to  the  officer ;  and  his 
failure  to  make  the  return  within  the  time 
prescribed  will  not  affect  the  validity  of 
the  inquest  properly  taken.  Idem,        12 

5.  A  jury  of  inquest  upon  a  writ  of  ad 
quod  damnum  to  establish  a  public  landing, 
is  charged  according  to  the  act,  2  Rev. 
Code,  p.  238,  j  15,  but  is  not  charged  ac- 
cording to  the  act  of  January  30th,  1834^ 
Sess.  Acts  97.  This  is  not  error,  the  pro- 
visions of  this  last  act  having  no  applica- 
tion to  public  landings.  Idem,         12 

6.  The  application  is  to  establish  a  land- 
ing at  a  certain  place,  which  is  in  fact  on 
the  lands  of  two  adjoining  proprietors; 
and  the  precise  locality  of  the  dividing  line 
between  them  is  a  matter  of  controversy, 
though  the  line  had  been  previously  fixed 
by  processioners.  The  land  being  open  and 
uncultivated,  it  was  proper  for  the  jury  in 
assessing  the  damages  to  each,  to  take  the 
line  fixed  by  the  processioners  as  the  tme 
line.  Idem,         12 

7.  With  the  consent  of  the  party  to  whom 
the  damages  were  assessed,  the  county 
court  directed  that  the  damages  so  assessed 
to  him,  should  be  withheld  until  the  dis- 
pute about  the  dividing  line  should  be  de> 
termined;  and  that  the  damages  shooid 
then  be  paid  to  the  party  to  whom  it  ap- 
peared the  land  belonged.     This  is  no  error. 

Idem,        12 
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8.  In  the  absence  of  evidence  clearly 
•showing  that  the  damages  assessed  are  in- 
sufficient, the  inquest  taken  on  the  ground 
must  be  deemed  conclusive  on  the  question. 

c     Idem,        12 

9.  What  objections  to  the  proceedings 
cannot  be  taken  in  the  appellate  court. 
6ee  Appellate  Court,  No.  6,  7,  and 

Idem,        12 

RAPE. 

1.  Though  in  a  prosecution  for  a  rape  it 
is  competent  to  prove  the  fact  of  a  recent 
complaint  by  the  female,  for  the  purpose 
of  sustaining  her  credit,  it  is  not  competent 
to  prove  any  particulars  of  the  description 
of  the  person  committing  the  offence  which 
may  have  been  given  by  her. 

Brogy's  Case,        722 

2.  A  fortiori:  If  the  female  when  ex- 
amined as  a  witness  declines  to  give  a  de- 
scription of  the  person  committing  the 
offence,  it  is  not  competent  to  prove  the 
description  given  by  her  when  not  upon 
oath.  Idem,        722 

RECOGNIZANCE. 

1.  Where  a  recognizance  has  a  condition 
to  do  some  act  for  the  doing  of  which  an 
obligation  may  be  properly  taken,  and  the 
court  or  officer  taking  it  had  authority  of 
law  to  act  in  cases  of  that  general  descrip- 
tion, the  recognizance  is  valid  though  it 
-does  not  recite  the  special  circumstances 
tinder  which  it  is  taken :  And  in  declaring 
upon  such  a  recognizance  it  is  not  necessary 
to  aver  the  existence  of  the  particular  facts 
which  show  that  the  court  or  officer  had 
authority  to  take  it. 

Archer  v.  The  Commonwealth,  627 

2.  See  Scire  Fapias,  No.  1,  and 

Idem,        627 

RECORDS. 

When  the  record  of  a  suit  is  evidence. 
See  Evidence,  No.  1,  2,  3,  and 

Johnson's  ex'x  v,  Jennings'  adm'r,       1 
Smith  &  al.  z/.  Chapman,  445 

Nichols  V,  Campbell,  560 

REGISTRY  OF  DEEDS. 

A  deed  executed  in  Boston  in  December 
1798,  by  parties  living  there,  conveying 
land  in  Virginia,  is  properly  admitted  to 
record  upon  a  certificate  of  the  proof  of  its 
execution  by  the  subscribing  witnesses  be- 
fore the  r.ourt  of  Suffolk  county,  signed  by 
a  party  describing  himself  as  clerk  of  the 
court;  though  no  seal  is  attached  to  the 
certificate. 

Smith  &  al.  v.  Chapman,  445 

RENTS  AND  PROFITS. 

See  Trusts  and  Trustees,  No.  1,  2,  and 
Bank  of  Washington  v.  Hupp,  23 

SCIRE  FACIAS. 

1.  Where  by  law  separate  terms  of  a  Cir- 
cuit court  are  appointed  for  the  trial  of  civil 


and  criminal  causes,  a  recognizance  in 
a  criminal  case  is  properly  made 
805  *re  turn  able  to  a  term  for  the  trial  of 
criminal  causes ;  and  a  scire  facias 
thereon  is  properly  made  returnable  to  the 
term  for  the  trial  of  civil  causes  or  to  the 
rules;  the  first  being  a  criminal  and 
the  other  a  civil  proceeding. 

Archer  v*  The  Commonwealth,  627 

2.  In  declaring  on  a  recognizance  it  is 
not  necessary  to  aver  the  existence  of  the 
particular  facts  which  show  that  the  court 
or  officer  taking  had  authority  to  take  it. 

Idem,        627 

3.  See  Bail,  No.  1,  2,  3,  4,  and 

Idem,        627 

SETOFFS. 

1.  In  an  action  of  assumpsit  for  various 
sums  of  money  lent  to  or  paid  for  the  de- 
fendant's intestate,  though  payments  and 
setoffs  cannot  be  proved  without  an  account 
of  such  payments  and  setoffs  filed,  yet  de- 
fendant may  prove  that  the  money  sued  for 
or  any  part  of  it,  was  not  lent  or  advanced 
for  the  intestate ;  but  was  paid  out  of  the 
money  of  the  intestate  in  the  hands  of  the 
plaintiff. 

Johnson's  ex'x  v,  Jennings'  adm'r,       1 

2.  When  an  injunction  to  a  judgment  will 
not  be  allowed  to  enable  the  defendant  at 
law  to  set  up  payments  and  setoffs.  See 
Injunctions,  No.  4,  and 

George  v,  Strange's  ex'or,  499 

SHERIFFS. 

1.  The  sureties  of  a  deputy  in  his  bond 
to  the  high  sheriff  for  the  faithful  dis- 
charge of  his  duties,  are  estopped  thereby 
from  denying  that  their  principal  was 
deputy,  unless  the  bond  is  invalid. 

Cecil  V,  Early  &  others,  198 

2.  The  bond  of  the  deputy  is  not  avoided 
by  the  fact  that  the  County  court  did  not 
enter  upon  the  record  that  he  was  a  man  of 
honesty,  probity  and  good  demeanor,  and 
that  he  did  not  take  the  several  oaths  of 
office  required  by  law  to  be  taken  by  a 
deputy  sheriff.  Idem,        198 

3.  Upon  a  motion  by  a  high  sheriff 
against  a  deputy  and  his  sureties,  they  file 
a  special  plea;  and  the  plaintiff  replies 
specially,  and  relies  on  the  facts  therein 
stated  and  especially  on  the  bond,  as  an 
estoppel;  though  the  replication  has  not 
the  peculiar  commencement  and  conclusion 
of  a  pleading  by  way  of  estoppel.  A  de- 
murrer to  the  replication  should  not  be  sus- 
tained. Idem,        198 

4.  A  sheriff  may  have  leave  to  amend  his 
return  upon  an  execution  after  notice  of  a 
motion  against  him  founded  on  the  original 
return :  And  the  amended  return  may  be 
made  by  a  deputy  who  did  not  make  the 
first  return. 

Stone  V.  Wilson,  529 

5.  A  second  notice  to  the  sheriff  is  not 
necessary  after  the  amended  return ;  but 
the  plaintiff  may  proceed  upon  the  original 
notice.  Idem,        529 
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6.  Under  the  act,  1  Rev.  Code  of  1819,  ch. 
136,  i  3,  an  action  of  debt  may  be  main- 
tained ag^ainst  a  sherifip  for  either  a  willful 
or  negligent  escape.  Idem,        529 

7.  In  order  to  maintain  the  action  it  is 
only  necessary  for  the  plaintiff  to  show 
the  escape,  which  may  be  done  by  evidence 
aliunde  the  return  on  the  execution.  And 
to  defeat  the  action  the  sheriff  must  show 
that  the  escape  was  tortious,  and  that  fresh 
pursuit  was  made.  Idem,        529 

8.  Upon  proof  of  the  escape  the  jury  are 
bound  to  presume  all  that  is  necessary  under 
the  statute  to  be  found  in  the  verdict,  un- 
less the  sheriff  negatives  by  his  proofs  all 
consent  or  negligence  on  his  part ;  and  also 
shows  that  he  has  used  due  means  to  retake 
the  prisoner.  Idem,        529 

9.  Under  the  act,  1  Rev.  Code  of  1819, 
ch.  134,  {  48,  p.  542,  a  motion  may  be 
maintained  against  a  sheriff  for  an  escape 
— Ist.  Where  the  return  on  the  execution 
states  that  the  ofiBcer  has  taken  the  body  of 
the  debtor  and  has  it  ready  to  satisfy  the 
execution,  and  the  plaintiff  can  show  the 
escape  aliunde.  2d.  Where  the  return  shows 
such  a  state  of  facts  as  would  entitle  the 
plaintiff  to  a  verdict  in  an  action  of  debt 
for  an  escape.  Idem,        529 

10.  Upon  such  a  motion  the  court  occupies 
the  place  of  a  jury  as  to  the  facts,  and  is 
bound,  upon  a  return  of  '^executed,"  and 
proof  of  an  escape,  to  presume  that  it  was 
with  the  consent  of  the  sheriff,  unless  he 
proves  that  it  was  without  his  consent  or 
negligence,  and  that  he  had  used  due  means 
to  retake  the  prisoner.  Idem,        529 

11.  The  fact  that  the  County  court  has 
not  provided  a  jail  in  which  a  debtor  taken 
in  execution  may  be  confined,  does  not  au- 
thorize the  sheriff  who  has  taken  a  debtor 
in  execution  to  permit  him  to  go  at  large. 
If  no  jail  is  provided  by  the  County  court, 
it  is  the  sheriff's  duty  to  provide  one  to 
keep  the  debtor  who  he  has  taken  in  execu- 
tion, in  custody.  Idem,        529 

12.  A  return  by  the  sheriff  that  the 
County  court  had  not  provided  a  jail,  and 
that   he    had    therefore   permitted  a  debtor 

taken    in    execution    to  go  at  large, 
806      *itself  shows  an  escape,  and  will  sus- 
tain a  motion  against  the  sheriff. 

Idem,        529 

13.  A  return  by  the  sheriff  that  the  County 
court  had  not  provided  a  jail,  and  that  a 
debtor  taken  in  execution  had  escaped  with- 
out his  consent  or  negligence;  without 
adding  that  he  had  used  due  means  to  retake 
him,  is  not  sufficient  to  protect  the  sheriff; 
but  a  motion  may  be  maintained  against 
him  upon  the  return.  Idem,        529 

SI^AVES  AND  B*REE  NEGROES. 

1.  See  Emancipation,  No.  1,  2,  and 
Poster's  adm'r  v,  Fosters,  485 

2.  A  presentment  for  selling  ardent  spirits 
to  be  drunk  at  the  place  where  sold,  with- 
out having  first  obtained  an  ordinary  li- 
cense,   describes    the   defendant    as   a  free 


negro.  A  plea  that  the  defendant  is  an 
Indian,  and  not  a  free  negro,  is  an  imma- 
terial plea,  and  properly  rejected. 

Scott's  Case,        749 

STATUTES. 

1.  The  act  of  January  30th,  1834,  Sess. 
Acts,  p.  97,  held  not  to  apply  to  inqnests  in 
cases  of  public  landings. 

Muire  v»  Falconer  &  al.,  12 

2.  The  act,  1  Rev.  Code,  ch.  104,  i  7,  p. 
377,  in  relation  to  nuncupative  wills,  con- 
strued in 

Nowlin's  adm'r  &  als.  v,  Scott,  64 

3.  The  act,  Code,  ch.  124,  }  1,  p.  526,  in 
relation  to  partition,  constmed  in 

Currin  &  als.  v.  Spraull  A  als.,  145 

4.  The  act,  Code,  ch.  216,  i  2,  p.  800, 
repealing  previous  laws,  construed  in 

Idem,         145 

5.  The  act,  Sup.  Rev.  Code,  p.  152,  {  44, 
in  relation  to  granting  injunctions,  con- 
strued in 

Jaynes  &  al.  v.  Brock,  211 

6.  The  act,  Sess.  Acts  1844,  ch.  70,  p.  54, 
in  relation  to  pleading   usury,  constmed  in 

Hope  V.  Smith,  sheriff,  221 

7.  The  act  of  March  8th,  1826,  Sup.  Rev. 
Code,  p.  260,  in  relation  to  the  limitation 
of  actions,  construed  in 

Schultz  V.  Schultz  &.  als.,  358 

8.  The  act  of  March  23d,  1836,  in  relation 
to  the  forfeiture  of  land  to  the  common- 
wealth, construed  in 

Staats  V,  Board,  400 

Wild's  lessee  v,  Serpell,  405 

9.  The  act  of  March  30th,  1837,  Sess.  Acts, 
p.  9,  in  relation  to  forfeited  lands,  con- 
strued in 

Wild's  lessee  v.  Serpell,  405 

10.  The  act  of  February  27th,  1835,  Sess. 
Acts,  p.  7,  in  relation  to  forfeiture  of  lands, 
construed  in  Idem,        405 

11.  The  act  of  March  18th,  1841,  Sess. 
Acts,  p.  31,  in  relation  to  forfeitures  of 
lands,  construed  in  Idem,        405 

12.  The  act  of  March  22d,  1842,  Sess. 
Acts,  p.  13,  in  relation  to  forfeiture  of 
lands,  construed  in  Idem,        405 

13.  The  act  of  March  5th,  1836,  Sess. 
Acts,  p.  7,  in  relation  to  forfeited  lands, 
construed  in 

Hale  V,  Branscum,  418 

14.  The  act  of  December  12th,  1792,  as 
amended  by  the  act  of  December  26th,  1794, 
1  Rev.  Code,  Pleasants'  edi.  1814,  p.  218, 
in  relation  to  the  registry  of  deeds,  con- 
strued in 

Smith  A  al.  v.  Chapman,  445 

15.  The  act  of  March  30th,  1837,  Sess. 
Acts,  p.  11,  concerning  western  land  titles, 
construed  in  Idem,        445 

16.  The  act  of  February  27th,  1837,  in 
relation  to  the  sale  of  forfeited  lands,  con- 
strued in  Idem,        445 

17.  The  act  of  March  15th,  1838,  Sess. 
Acts,  p.  19,  in  relation  to  forfeited  lands, 
construed  in  Idem,        445 
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18.  The  act,  1  Rev.  Code  of  1819,  ch.  136, 
4  3,  in  relation  to  remedies  against  sheriffs, 
construed  in 

Stone  V,  Wilson,  529 

19.  The  act,  1  Rev.  Code  of  1819,  ch.  134, 
{  48,  in  relation  to  remedies  against 
sheriffs,  construed  in  Idem,        529 

20.  The  act  of  March  3d,  1843,  Sess.  Acts 
1842-3,  p.  51,  in  relation  to  docketing  judg- 
ments, construed  in 

McCance  v,  Taylor,  580 

21.  The  act,  1  Rev.  Code  of  1819,  ch.  96, 
i  20,  Sup.  Rev.  Code,  ch.  149,  {  2,  in  relation 
to  sales  of  lands  under  S300,  construed  in 

Parker  &  als.  v,  McCoj  &  als.,  594 

22.  The  act,  1  Rev.  Code  of  1819,  p.  209, 
{61,  in  relation  to  damages  upon  dissolu- 
tion of  an  injunction,  construed  in 

Michauz's  adm'r  v.  Brown  &  als.,     612 

23.  The  act  of  March  31st,  1851,  Sess. 
Acts,  p.  36,  authorizing  a  plaintiff  to  re- 
quire security  in  certain  cases,  construed  in 

Levy  V.  Arnsthall,  641 

24.  The  act  of  April  16th,  1852,  Sess. 
Acts,  ch.  92,  {  4,  p.  77,  authorizing  plain- 
tiff to  file  interrogatories  to  defendant,  con- 
strued in  Idem,        641 

25.  The  act  of  June  5th,  1853,  Sess.  Acts, 
p.  53,  {  2,  in  relation  to  the  jurisdiction  of 
the  Supreme  and  District  courts  of  appeal, 
construed  in 

Barnett  v.  Meredith,  judge,  650 

26.  The  constitution  of  Virginia  in  rela- 
tion to  the  jurisdiction  of  the  Court  of  ap- 
peals, construed  in  Idem,        650 

27.  The  act.  Code,  p.  783,  }  11,  in  relation 
to  costs  in  criminal  cases,  construed  in 

Anglea  v.  Commonwealth,  696 

807  *28.  The  act.  Code,  p.  770,  {  10  and 

11,  in  relatiotx  to   criminal  pleadings, 

construed  in  I^azier's  Case,        708 

29.  The  act.  Code,  p.  752,  }  21,  in  relation 
to  persons  jointly  indicted,  construed  in 

Idem,        708 

30.  The  constitution  of  Virginia,  article 
6,  i  7,  in  relation  to  the  Circuit  courts, 
construed  in  Scott^s  Case,        749 

SUBSTITUTION. 

See  Sureties,  No.  2,  3,  and 
Buchanan  v,  Clark  &  als.,  164 

SUPREME  COURT  OF  APPEALS. 

1.  A  writ  of  error  in  a  criminal  cause 
may  be  awarded  during  term  returnable  to 
a  day  in  the  same  term ;  and  the  cause  may 
be  heard  at  the  same  term. 

Lazier*s  Case,         708 

2.  The  Supreme  court  of  appeals  has  no 
jurisdiction  either  under  the  constitution 
or  the  statute,  to  issue  a  mandamus  to  a 
judge  of  a  circuit  court  to  compel  him  to 
try  a  cause  pending  in  his  court. 

Barnett  v,  Meredith,  judge,  650 

SURETIES. 

1.  There  are  three  principal  obligors  in  a 
bond;  and  two  of   them   put  money  in  the 


hands  of  the  third  to  pay  it,  and  he  under- 
takes to  pay  it.  As  between  the  three  the 
third  is  the  principal  obligor  and  the  other 
two  are  his  sureties. 

Buchanan  v,  Clark  &  als.,  164 

2.  As  between  themselves  the  two  are 
entitled  to  be  substituted  to  the  lien  of  a 
judgment  upon  the  land  of  the  third,  re- 
covered against  the  three;  and  so  against 
purchasers  from  the  third  who  do  not  show 
a  better  equity.  Idem,        164 

3.  Before  the  judgment  one-half  of  the 
land  has  been  purchased,  and  payments 
made  upon  it;  and  after  the  judgment  the 
purchaser  gave  up  the  land  and  took  a  deed 
of  trust  upon  it  for  the  amount  of  his  pay- 
ments. The  taking  the  deed  of  trust  merged 
any  prior  equity  he  might  have  had,  and- 
the  judgment  has  preference  to  his  deed  of 
trust.  Idem,        164 

4.  A  paper  intended  to  be  a  bond,  is 
signed  in  blank  as  to  the  sum  by  a  person 
as  surety ;  and  the  blank  is  afterwards  filled 
up  in  his  absence  and  without  his  knowl- 
edge, and  without  authority  from  him.  It 
is  not  his  bond. 

Rhea  v,  Gibson's  ex' or,  215 

5.  A  covenant  by  the  holder  of  a  bond 
with  the  principal  obligor,  to  give  a  specific 
time  for  payment,  does  not  release  the 
surety  at  law :  His  only  remedy  is  in  equity. 

Devers  v,  Ross,  252 

6.  When  bond  of  sureties  operates  as  an 
estoppel.     See  Estoppels,  No.  1,  2,  and 

Cecil  V,  Early  &.  others,  198 

Cordle  V.  Burch,  480 

7.  The  sureties  of  a  public  officer  are  not 
excluded  from  the  benefit  of  the  bankrupt 
act  of  1841. 

Saunders  v.  The  Commonwealth,       494 

SURVEYS. 

See  Evidence,  No.  9,  and 
Smith  &  al.  v.  Chapman,  445 

TAX  SALES. 

1.  See  Delinquent  and  f^orfeited  Lands, 
No.  22,  23,  24,  25,  and 

Flanagan  v,  Grimmet  &  als.,  421 

2.  If  the  deed  of  the  sheriff  is  defective 
it  is  still  competent  evidence  in  ejectment 
to  show  with  other  evidence,  an  actual  entry 
under  a  claim  of  title,  and  continued  hold- 
ing thereunder,  so  as  to  make  out  a  title  or 
right  of  entry  by  actual  possession. 

Idem,        421 
TROVER. 

K  the  owner  of  a  slave  for  life,  in  1836 
sells  him  to  M,  who  in  the  same  year  sells 
him  to  J,  who  gives  him  to  a  daughter,  by 
whom  he  is  taken  out  of  the  state.  K  dies 
in  1846;  and  then  the  owners  of  the  re- 
mainder in  the  slave  bring  trover  against 
M  to  recover  the  value  thereof :  held : 

1st.  The  plaintiffs  not   having  had  the 

right  to  the  possession  of  the  slave  at  the 

time  M  sold  him,  cannot  maintain  trover 

against  M. 

Philips  &  als.  v.  Martiney's  ex'or,    333 


775 


lO  QRATT.  VutcaaiA  Rsfons,  AjnouxxoL  'NOEX 


2d.  If  the  nle  bj  M  g^re  the  pUintills  I  nude  at  the  same  tune  by  and  to  the  ok 
the  ri^^t  to  brini^  trorer  against  M,  the !  partj,  and  haring-  reference  mainlj  to  tke 
action  is  barred  by  the  statute  of  limita-  i  same  property*  and  to  aome  of  the  nm 
tions.  I  debts,    considered   as   one   instmment  zii 

Idem,        333 .  construed  so  as  to  stand  toe^etfaer. 

French  r.  Townes  A  als.,  SUl 

TRUSTS  AND  TRUSTEES.  ^  .j^^^^^  «pon  the   face   of   the  inst* 

1.  A  mortgagee  in  possession  and  the  ments  the  trustee  in  the  deed  and  the  zttaA 
mortgagor  enjoin  a  sale  of  the  land  adrer-  !  nej  in  the  power  would  have  been  a  prefend 
tised  to  be  made  under  a  prior  deed  of  trust,  |  creditor,  yet  he  in  his  answer  to  a  bill  fiM 
upon  the  ground  that  the  debt  is  usurious.  •'  by  the  cestuis  que  trust  admitting  that  al 
The  court  holds  that  the  debt  is  partly '  to  one  class  of  his  secnritics  be  was  b|mu| 
usurious,  but  partly  bona  fide,  and  that  the  '  the  same  footing  with  the  plaintii^  te 
deed  is  a  ralid  security  for  the  part  that  is  '  instrument  will  be  so  oonstmed. 
bona  fide ;  and  directs  a  sale  of  the  fgopei'tj  !  Idem,       5U 


for  the  payment  of  what  is  bona  fide :  ^  aU  the  parties  rfai«iS»«g>  under  the  ii- 
—      due.     The  proceeds  of  *the   sale    not !  strument,  there  can  be  no<iBesti<Mi  bctvees, 

being  enough  to  pay  this  amount,  them,  as  to  whether  it  wa«  properljad* 
and   what   was  due   on   a  prior  deed,  the   mitted  to  record.  Idem,       511 


!2;^!!f^*%i;L***J!?*.*'!S°  7.  Trustee  hsTing  sold  property  to  oserfl 

creditor  for  the  rents   and   profits  of  the   ^^    cestms    que^nst,    whm    both  um' 

forarecetTer,orthat  he  «*«»"«»«  »>eW  to .^^^"^^^   ^^  ^^^^^^  ^^    tmst  giruiff 

account  as  sucn.  ^^^^j^  ^^  ^^  laupeilj    than    be   would  Ibtc 

Bank  of  Washington  r.  Hupp,  23   gim  because  it  was  to  be    credited  on  bis 

2.  Though  by  the  terms  of  the  mortgage  debt ;  and  it  proring  to  be  mone  than  liis 
the  mortgagee  had  a  discretion  to  apply  the  share  of  the  fund,  the  sale  win  l>e  set  aside, 
profits  to  pay  his  own  debt  or  those  for  and  both  will  be  charged  with  the  tree 
which  he  was  surety,  or  to  the  debt  of  the  ■  value  of  the  property:  and  tbe  wiiole  debt 
party  secured  by  the  prior  deed  of  trust,  he  of  the  cestui  que  trust  win  be  estimated  in 
was  not  bound  to   apply  any    part   of  the  ■  the  apportionment  of  the  fund. 

profits  to  this  prior  debt:  And  this  especially  r  Idem,        513 

as  the   holders   of   that  debt  claimed  not  i     a.  In  the  absence  of  anr  praof  to  the  coo- 
under  the  mortgage  hot  against  it.  '  trary,    a  commissiooer   who   is  directed  to 

^^cm^        23   take  an  account  of  the  trwst    fand   and  tbe 

3.  Testatrix    derises    and   bequeaths   a   trust  debts,  in  stating  the  aocoint    of  tbe 
sman  farm,  slsTes  and  other  piopertj  upon  debts,  should  take  tbe 
the  land,    to   a    trustee   for   the  life  of  her  as  stated  in  tbe  deed, 
daughter  H,  remainder   to   the  children  of       9.  Qnzre:  If  in  an 

H  liring  at  her  death.     And   the  trustee  is  a  deed  of  trust  to  rec^ r-- 

directed   so   to  use   and  conduct  the  turn,  ■  ^  porchaacr  from  tbe  grantor, 
Ac,  as  to  be  most  adrantageous   to  the  in-   ment  of  the  debt  is     '    *     "*' 

terest  and   support  of   H  and  her  children   action  under  the  ge— 

during    her  life.     There  are  fire  children.  Niched  r.  Campbril, 

and  the  husband  of  H  is  dead.     H  becomes       j^^  j^  defendant 
indebted,  judgments  are  recorered  against   ^j^  ^^^  before  the  i 
her,  and  she  is  discharge  as  Ml  insolvent   and  after  the  day  of 
debtor;  and  then  her  creditors  file  a  bill  to   ^j^   deed,    he   cannc 
subject  her  interest  in   the  property  to  the   jg^^,^^  prove  paymenv  - 
payment  of  their  debts:  A^IJ :  mentof  the  action.     If 

1st.  H  and  her  children  are  not  entitled  be  a  good  defence,  it 

to  hare  set  apart  for  each  of  them  an  equal  pjea    to   the    further 

share  of  the  trust  property  or  of  its  annual  action,  or  puis  darrein 

products;  but  it  is  to  lie  held  by  the  tms-  ing   as   the   payment 

tee,  and  tbe  annual    products   are   to  be  after  plea  pleaded. 

appaed  to  their  support  according  to  the       ^    q^  ^^   ^l„^ 

necessities  of  each.  creditor  in  a  trust  deed,  being 

NickeU  A  Miller  r.  Handly  A  als.,     336  the  sale  was  nude  to  the  r 

2d.  The  creditors  could  only  be  entitled  making  any  daim  to  tbe 

to  the  ratable  portion  of  H  of  any  surplus  ing  to  the  sale,    ctm    if 

of  the  annual  products   of  the   trust  sab-  fraudulent,  would  afford 

ject  after  providing  for  the  support  of  H  action  at  Uw;  the  title   to 

and  her  family;  and  as  any  such  surplus  being    in    the    a^mnr-*«« 

is  not  alleged   or  shown  to  exist,  the  bill  trustees  in  tbe  deed 

was  properly  dismissed.  Idem,        336  administrator   cwuld  not  m^ 

3d.  If  any  surplus   product   exists   now  ^«  trustees, 
or    shall    hereafter   exist,    the    plaintiffs       12.  An  injunction   to 


may  file  a  bill  to  subject  it  notwithstand-   property  by    tiastces.    is^noc  a 
ing  the  dismissal  of  this  bill.  bringing     an     ^'^^     *^     ** 

*  Idem,        336;gj^      of   the  ♦tmst 

4.  A  deed  of  trust  and  power  of  attorney  they  are  gunty  of  a 
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*4o   be   redressed  by  the  court  of  chancery 

acting"  upon  the   parties ;  and  will  not  pre- 

^  fVent  the  maintenance  of  the  action. 

2  _  Idem,        560 

K?r  13.  In  such  case  the  pendency  of  the  in- 
i_  junction  will  not  mitigate  the  damages 
2  which  the  plaintiffs  are  entitled  to  recover, 
p^  If  entitled  to  recover  the  property  they  are 
_Jentitled  to  recover  the  hires  and  profits 
*  "from  the  tim&it  or  they  were  held  adversely. 
^  Idem,        560 

Jr  14.  The  trustees  having  brought  an  action 
\  of  detinue  to  recover  the  trust  property,  and 
j^-."one  of  them  dying,  the  right  of  action 
'  survived  to  the  other;  and  he  may  carry  on 
_    the  suit.  Idem,        560 

7^       15.  In   such    case    pending    the   suit    the 

;  Z  beneficiary  dies,  and  the  surviving   trustee 

becomes    his    administrator.     A   decree    is 

made    in   a   chancery   caus^    in   which  the 

"''  grantor  in  the  deed,  the  administrator  and 

'^  others  are   parties,   directing  the  sheriff  to 

''■'  execute    the   trust.     This   decree  does   not 

'    divest   the   trustee   of   the   legal  title,  nor 

destroy  the  right  of  action  ;  but '  the  sheriff 

has  a  right  to  control  and  manag'e  the  cause 

in  its  further  prosecution ;  and   to'  use    the 

name  of  the  trustee  in  any  other  suit  which 

may  be  necessary   to  recover  possession  of 

any  part  of  the  trust  property. 

Idem,      '  560 

16.  A  prior  deed  of  trust  unrecorded  is 
null  and  void  as  to  a  subsequent  judgment ; 
and  the  judgment  is  a  lien  upon  the  prop- 
erty embraced  in  the  deed.  '• 

McCance  v.  Taylor,  580 

17.  Before  a  judgment  is  recovered  one- 
half  of  defendant's  land  had  been  purchased 
and  payments  made  upon  it ;  and  after  the 
judgment  the  purchaser  gave  up  the  land 
to  his  vendor,  and  took  a  deed  of  trust  upon 
it  for  the  amount  of  his  payments.  The 
taking  the  deed  of  trust  merged  any  prior 
equity  he  might  have  had,  and  the  judg- 
ment is  to  be  preferred  to  the  deed. 

Buchanan  v.  Clark  A  als.,  164 

USURY. 

1.  The  statute,  Sess.  Acts  of  1844,  ch. 
70,  p.  54,  in  relation  to  pleading  usury, 
though  in  terms  applicable  only  to  a  plea, 
yet  it  is  properly  applicable  to  a  replication 
to  a  plea  of  setoff. 

Hope  V,  Smith,  sheriff,  221 

2.  Sheriff  sues  upon  a  bond  surrendered 
by  an  insolvent  debtor,  and  defendant 
pleads  as  offsets  two  judgments  recovered 
against  the  insolvent  after  he  took  the 
oath,  in  actions  commenced  before.  The 
sheriff  cannot  set  up  usury  in  the  bonds 
npon  which  the  judgments  were  obtained. 

Idem,        221 

VENDOR  AND  PURCHASER. 

1.  A  party  having  made  a  purchase  of 
three-sixteenths  of  a  tract  of  land,  upon 
condition  that  a  certain  ore  upon  it  proved 
to  be  good  silver  ore,  afterwards  sold  one- 
sixteenth  of  the  land  absolutely,  the  pur- 
chaser knowing  the  terms  of  his  purchase. 
The  sale  is  a  valid  sale. 

Reeves  v,  Dickey,  138 


2.  The  state  of  the  vendor's  title  being 
known  to  the  purchaser,  and  the  legal  title 
being  in  fact  outstanding,  the  vendor  is 
entitled  to  a  reasonable  time  in  which  to 
perfect  the  title.  Idem,        138 

3.  A  purchaser  coming  into  equity  to  en- 
join a  judgment  for  the  purchase  money 
of  land,  though  the  title  is  afterwards  per- 
fected, is  entitled  to  his  costs;  and  the  in- 
junction is  to  be  dissolved  without  damages. 

Idem,        138 
Jaynes  A  al.  v.  Brock,  211 

4.  B  for  himself  and  others  sells  part  of  a 
tract  of  land  to  J,  who  executes  to  B  his 
bonds  for  the  purchase  money.  The  other 
parties  refuse  to  confirm  the  contract,  but 
sell  their  interest  in  the  whole  tract  to  J. 
B  having  recovered  judgments  upon  the 
bonds,  J  is  entitled  to  have  the  judgments 
enjoined,  and  to  be  relieved  to  the  extent  of 
the  injury  he  has  sustained  by  the  failure  of 
B  to  procure  the  others  to  execute  the 
contract. 

Jaynes  &  al.  v.  Brock,  211 

5.  Land  sold  is  to  be  laid  off  in  one,  two 
or  three  tracts  as  the  purchaser  may  choose. 
The  vendor  is  not  in  default  for  failing  to 
convey  until  the  purchaser  has  made  his 
selection,  and  has  caused  the  land  to  be 
surveyed. 

Purcell  V.  McCleary  &  al.,  246 

6.  There  being  a  latent  ambiguity  in  the 
contract  of  sale  which  can  only  be  removed 
by  a  survey,  it  is  error  to  decree  a  rescis- 
sion of  the  contract  until  a  survey  is  made, 
and  it  is  thus  ascertained  whether  the 
vendor  can  comply  with  his  contract. 

Idem,        246 

7.  W  being  the  owner  of  a  lot  in  Danville, 
made  a  verbal  agreement  with  S  for  the 
sale  of  it  to  him.  S  sold  to  A  who  received 
a  cdnveyance  for  the  lot  from  W  with  gen- 
eral warranty,  and  executed  his  bonds  to 
S  for  a  balance  of  the  purchase  money.  At 
the    time   of   the    sale    the    lot   was   made 

more  valuable  by  a  change  in  a 
810      *street,  which  street   was  afterwards 

returned  to  its  original  location  by 
the  town  authorities.  S  having  made  no 
representations  on  the  subject  to  A,  having 
been  guilty  of  no  fraud,  and  having  made 
no  warranty  of  title,  is  not  liable  to  A  for 
the  damage  he  has  sustained ;  and  A  cannot 
enjoin  the  collection  of  the  purchase  money. 
Price's  ex'ors  v.  Ayres,  575 

WILLS. 

1.  Held:  That  under  the  circumstances 
the  recognition  by  witnesses  to  a  will,  of 
their  attestation,  to  the  testator,  was  a 
substantial  subscribing  of  their  names  as 
witnesses  in  his  presence. 

Sturdivant  A  als.  v.  Birchett,  67 

2.  From  what  circumstances  it  may  be 
inferred  that  the  name  of  a  testator  was 
written  in  his  presence,  and  before  the 
acknowledgment  of  the  paper  as  his  will. 

Nock  V.  Nock's  ex'ors,  106 

3.  The  witnesses  to  a  will  subscribe  their 
names  in  another  room,  from  the  testator, 
who  though  lyidg  on  a  bed,  is  able  to  walk 
about ;  but  the  witnesses  are  directly  within 
the  range  of  his   vision,  so  that  he  can  see 


777 


10  QRATT. 


Virginia  Reports,  Annotatbd. 


INDEX 


all  their  persons  except  the  forearm  and 
writing  hand;  these  being*  hid  from  him 
by  the  body  of  the  witness  whilst  he  is 
subscribing  his  name,  heldi  The  witnesses 
subscribed  their  names  in  the  presence  of 
the  testator,  within  the  meaning*  of  the 
statute.  Idem,        106 

4.  The  saTin&[  in  the  act  of  1819,  1  Rev. 
Code,  ch.  104,  1  13,  p.  378,  in  relation  to 
wills,  in  favor  of  persons  out  of  the  state, 
is  not  repealed  by  the  act  of  March  8th, 
1826,  Sup.  Rev.  Code,  p.  260,  in  relation  to 
the  limitation  of  actions. 

Schultz  V,  Schultz  &  als.,  358 

5.  A  devisee  of  a  will  may  propound  it 
for  probat ;  and  he  then  represents  the  will 
and  all  persons  interested  in  it,  though 
such  persons  may  not  be  sui  juris;  and 
they  are  bound  by  the  judgment  of  the 
court  in  the  case.  And  the  same  is  the 
case  if  the  executor  propounds  the  will. 

Idem,        358 

6.  When  a  paper  is  propounded  for  probat 
in  the  proper  court,  by  a  devisee  therein, 
and  there  is  a  sentence  of  the  court  fairly 
obtained  and  pronounced  on  the  merits,  ex- 
cluding the  paper  from  probat,  such  sen- 
tence is  conclusively  binding  upon  all 
claiming  under  the  paper.  Idem,        358 

7.  What  is  a  sentence  on  the  merits  of 
the  application.  Idem,        358 

8.  The  iurisdiction  of  a  court  of  probat 
is  not  exhausted  by  the  admission  to  probat 
of  the  testamentary  papers  passed  upon  at 
one  time.  If  a  codicil  to  the  will  admitted 
to  probat,  be  afterwards  found,  or  a  will 
supplemental  to  the  first,  or  one  which  may 
consist  with  the  first  and  has  no  clause  of 
revocation,  or  a  will  without  a  clause  of 
revocation  which  though  it  conflicts  in  part 
may  consist  in  part ;  in  all  these  cases  the 
two  papers  constitute  the  testator's  will ; 
and  the  second  may  be  admitted  to  probat 
upon  a  second  motion  after  the  first  has 
been  admitted.  Idem,        358 

9.  So  if  the  second  paper  has  a  clause  of 
revocation,  or  conflicts  wholly  with  the 
first ;  or  from  the  scheme  of  the  second  will 
it  is  apparent  that  it  is  intended  as  a  com- 
plete disposition  of  the  testator's  property, 
the  court  of  probat  has  jurisdiction  to  admit 
such  second  paper,  though  the  probat  of 
the  first  paper  is  not  annulled,  but  remains 
in  full  force.  Idem,        358 

10.  The  County  court  having  rejected  a 
paper  offered  for  probat  on  the  merits;  and 
the  Circuit  court  having  affirmed  the  sen- 
tence, that  sentence  is  still  a  judgment  on 
the  merits  against  the  paper,  though  the 
Circuit  court  may  have  proceeded  on  the 
ground  that  the  County  court  had  no  juris- 
diction of  the  case.  Idem,        358 

11.  If  the  Circuit  court  intended  to  decide 
on  the  ground  of  a  want  of  jurisdiction  in 
the  County  court,  it  should  have  reversed 
the  sentence  of  that  court,  and  entered  a 
judgment  overruling  the  motion  to  admit 
the  paper  on  the  ground  of  the  want  of 
jurisdiction.  Idem,  358 


12.  See  Nuncupative  Wills,  passim. 

13.  See  IvCgacies,  and 

McMaster  v,  McMaster's  ex*ors,         275 

WITNESS. 

1.  Two  persons  being  jointly  indicted  for 
the  same  offence,  and  being  tried  separately, 
one  is  not  an  incompetent  witness  for  tbe 
other,  by  reason  of  the  joint  indictment. 

I^azier'a  Case,        706 

2.  A  witness  for  the  prisoner  on  a  trial 
for  felony,  who  had  given  evidence  at  a 
former  trial,  is  absent  from  the  common- 
wealth at  the  second  trial.  It  is  not  com- 
petent for  the  prisoner  to  prove  what  the 
witness  swore  to  on  the  first  trial. 

Brogy's  Case,        722 

WRIT  OF  ERROR. 

1.  On  a  prosecution  for  selling  ardent 
spirits  by  retail,  to   be   drunk   where   sold, 

without  having  obtained  a  license  to 
811      keep  *an    ordinary,    a   writ  of  error 

lies    for   the    commonwealth    to    tne 
judgment  of  an  inferior  court. 

Scott's  Case,         749 

2.  A  writ  of  error  in  a  criminal  cause 
may  be  awarded  by  the  Court  of  appeals 
during  the  term,  returnable  to  a  day  in  the 
same  term ;  and  the  cause  may  be  heard  at 
the  same  term.  Lazier' s  Case,        706 

WRIT  OF   RIGHT. 

1.  In  a  writ  of  right  there  is  a  special 
verdict  which  finds  that  the  parties  claim 
in  fee  from  A,  the  demandants  by  deed  of 
trust,  and  the  tenant  by  subsequent  equita- 
ble title  and  possession:  This  is  a  sub- 
stantial finding  of  the  seizin  of  the 
demandants,  or  at  least  estops  the  tenant 
from  denying  it. 

Creigh's  heirs  v.  Henson,  231 

2.  In  a  writ  of  right  the  failure  to  file  a 
plea  is  error  not  cured  by  a  verdict  for  the 
tenant. 

Rowans  v,  Givens,  250 

3.  In  a  writ  of  right  the  writ  and  count 
are  against  four  persons  by  name.  The 
plea  states  the  surname  of  one  of  the  four 
differently,  but  it  speaks  of  them  as  the 
aforesaid,  &c.,  referring  to  the  persons 
mentioned  in  the  count.  The  replication 
to  the  plea  gives  the  name  as  in  the  count. 
After  verdict  for  the  tenant  it  is  too  late  to 
object  to  this  error,  if  it  be  such. 

Bell's  heirs  v.  Snyder  &  als.,  350 

4.  In  a  writ  of  right  the  demandants 
claim  as  heirs  of  B  the  patentee  of  the 
land;  and  they  claim  upon  the  seizin  of 
their  ancestors :  They  must  prove  that  they 
are  the  heirs  of  B.  Idem,        350 

5.  In  the  pleadings  and  verdict  the  de- 
mandants are  spoken  of  as  the  heirs  of  B : 
This  does  not  prove  that  they  are  the  heirs. 

Idem,        350 

6.  The  report  of  the  surveyor  who  made 
the  survey  under  an  order  in  the  cause* 
speaks  of  one  of  the  demandants  as  heir  of 
B :  This  is  not  evidence  that  he  is  such 
heir.  Idem,        350 
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